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BY JOSEPH T. BISHOP, or THE MASSACHUSETTS BAR

UDGE BISHOP’S long life afiorded

many more than the ordinary num

ber of noteworthy experiences, yet while

his colleague, Judge Sherman, in his

"Recollections of a Long Life," has

placed on record reminiscences of much

interest to the public, Judge Bishop did

not leave even a. brief autobiographical

sketch. His traits, however, will long

be recalled, and his memory cherished

by friends who once knew and loved him.

Born in 1834, in the town of Medfield,

Massachusetts, his father was a. lawyer

and skillful practitioner, who, coming

from Connecticut, married in 1817, Eliza,

the only child of Moses Bullen Harding.

l-le successfully practised in Maine and

Illinois, and there are those still living

who recall pleading in Medfield, before

the elder Bishop sitting as a justice of

the peace.‘ The legal atmosphere of the

retired country home early had its

eflect upon the boy, and after obtain

ing a preliminary education be deter

mined to read law; even at the immature

age of sixteen years he argued cases in

behalf of clients. To the study of the

law and to its sound application he

gladly gave his mature years. Indeed

so constant were his efforts that if less

broadminded he might have become too

technical to be highly efiicient; but

‘judge E1)’ of 396m Municipal Court.

breadth of view and faith in his fellows

kept Judge Bishop intensely human and

his close friendships and wide acquain

tance made him in the best sense a

practical man.

The Judge’s life began during an

important period of transition in our

country's history; a time of rapid

development. Whole groups of states

were then unknown and their resources

unappreciated, but others were swiftly

turning from rugged, often violent fron

tier settlements into bustling yet stable

sections of country. The population,

numbering between twelve and fifteen

millions, was becoming less shifting and

more steady of purpose, and as a result

there arose a desire which speedily led

to open agitation in behalf of better

political and economic conditions. On

the one hand was the new Whig party,

bitterly opposed to the financial views

of Jackson and to his methods of political

preferment; on the other hand, agitation

against slavery began, and this move

ment later crystallized into the Free Soil

or Republican party. George Thompson,

the English agitator, was beginning his

lectures in New York, and friends of

internal improvements argued the rela

tive merits of canals, railroads, and the

turnpike system, their views Sounding

strangely primitive today.
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Such were the topics discussed during

the Judge's boyhood years. His grand

father, on an adjacent farm, upheld

with vigor the principles of a lifelong

Jacksonian Democrat; his father was a

Whig and later a member of the Free

Soil party. His father believed in inter

nal improvements and stood as an oppo

nent of slavery and of the intemperance

of his time, and as a boy had broken

in pieces a stone jug rather than be

forced to buy New England rum for

some of his associates. In 1848 his

townsmen chose him their advocate in

the legislature to forward there a pros

pective railway line favorable to the

interests of the town, and again in 1851,

during which time Mr. Bishop voted on

twenty-six ballots for the election of

Charles Sumner, and against Robert C.

Winthrop, both Senatorial candidates

for the seat left vacant by Webster.

This election has been termed by Von

Holst “a boundary mark in the history

of the United States.”2 The contro

versy in the Massachusetts legislature

lasted three months and of the many

persons who of right may claim the

deciding ballot Mr. Bishop was one. He

often alluded to his vote for Mr. Sumner

on every roll-call.

Medfield is an historic town; the spoil

of King Philip in 1675; the town nearest

to Boston which that daring chieftain

burned during the bloody war bearing

his name. Judge Bishop's early years

were spent upon the farm, through the

meadows of which the river Charles at

first winds tranquilly enough, then later

foams and rushes between two rocky

barriers, “The Narrows," until it again

becomes quiescent in the placid water

farther down. “Here he grew up a

farmer's boy with all that that implies."

He attended the schools of the town

and then went to Holliston, and later

 

studied at Worcester Academy and at

Phillips Academy, Andover, remaining

here three years. Here he met such

men as Edwards A. Park and Professor

Phelps, and came under the instruction

and guidance of Samuel Taylor, known

to the boys of that day as “Uncle Sam,"

a man perhaps never excelled as principal

of a preparatory school and well worthy

to rank with the great masters of Rugby

and Eton. Dr. Taylor made a strong

and lasting impression upon the plastic

mind of his pupil. At Andover, as he

often said, he learned the real meaning

of the term “scholarship,” but more

than this he studied under one who

molded character and developed man

hood. "It was at Andover,” he re

marked, “that I determined what kind

of a man I would be." A line marked

by him in a favorite book of the period,

Horace Mann's Essay to Young Men‘

shows his ideal. It reads, “If you

cannot live with perfect honesty then

starvation becomes more honorable than

any martyrdom of fire."

He worked his way through the

school, graduating in 1854, but was pre

vented from entering Harvard College,

as he had intended, partly through ill

health and partly from lack of means.

Instead, he began at once the study of

law, first with Brooks & Ball, then con

tinuing with Peleg W. Chandler, a

stanch old gentleman of the elder

school whose friendship and counsel

proved most helpful, and in 1857 he

graduated from the Harvard Law School,

and while there assisted Professor Par

sons in preparing the third edition of

the latter's work on Contracts. While

with Mr. Chandler he acted as law re

porter for the Boston Daily Advertiser.

In 1857 he married Mary Helen Bullard,

 

' History of the United States, vol. 4. pp. 42, 43.

' This lecture is entitled. "A few thoughts for a

oung man," and was delivered before the Boston

ercantile Library Association in 1849.
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daughter of Elias Bullard of Holliston,

a young woman whose dignity of char

acter and sweetness of disposition filled

judge Bishop's home with light and

contentment for nearly fifty years there

after.

During these early years of profes

sional life, political controversies chang

ing year by year had slowly narrowed

down to but a single issue, which the

struggle between the states in the civil

war was to decide. There can be no

doubt as to where he stood upon this

vital issue. A few years since, in allud

ing to the sentiments which those times

inspired. he said :—

To one who came to years of maturity before

the war and lived as a young man in the time

when American slavery was a reality and when

it was extending itself with deadly grasp over

the territories of the West and acquiring new

territory for that purpose, when a large sec

tion of the North was bowing down to it

from commercial reasons, since Cotton was

King. and when the leading northern states

men were bowing down to it for even a worse

reason—-because no Northern man could be

President unless he was (what the younger

portion of this company do not understand

the meaning of) a dough faoe—to one I say

who lived in that time. and has since seen the

emancipation and all that has followed, it

might be pardoned if he were an optimist,

and blindly so, the rest of his days. A younger

person cannot realize the sense of degradation

under which an ardent young Massachusetts

man of that day was obliged to remember

that wheresoever the foot of a slave should

tread upon English soil he was from that

moment a free man. for said Lord Holt, “There

is no such thing as a slave by the law of Eng

land," and then to think that he himself

must live and die in a country under whose

flag there were in bondage three millions of

shoal‘

Yet in this contest Judge Bishop took

no active part, continuing at home,

nursing his young wife's delicate health,

and slowly gaining a foothold in the

 

‘ Essay. "Are we ' g better or worse?" read

before the Neighbors’ Club.

practice of his profession. But, although

not personally engaged in the country’s

conflict, life for him proved very active

and laborious. One of the earliest of

his legal battles he fought against Ben

jamin F. Butler, and a letter from a

friend dated at Rome, January 18, 1859,

alludes to this case, speaking of Butler

as a "most disagreeable antagonist,”5

and so he ever proved.

Another and more important suit arose

in a petition brought by the holders of

the "Burdell Bonds” against the Boston,

Hartford & Erie R. R., to have the road

declared bankrupt. The policy pursued

in railroad management varied much up

to 1870. In the beginning (1830-1850)

promoters built short lines to accommo

date local business, it being believed

that long lines must prove impractic

able.“ The Civil War also checked the

tendency toward railroad consolidation

which had begun between 1850 and 1860,

but after the war the older corporations

continued the process of unification and

new trunk lines were constructed in

different sections and across the conti

nent. To organize the Boston, Hartford

& Erie R. R., its promoters bought out

several small lines, most of which were

already heavily mortgaged.’ In addi

tion they gained control of the tract of

land at the foot of Summer street, Bos

ton, where the present South Station

stands, and by further negotiation

acquired rights by virtue of which the

promoters hoped to operate a line con

necting Boston and Providence on the

east, and running through to the Hud

son River at Fishkill on the west, and

"' Letter from ohn Albee.

' In 1850. alt ough the United States had more

miles of track than both England and France. no

line of five hundred miles came under a single

management. See Pierre Leroy Beaulieu's United

States in twentieth century, 338, and Ernest

Ludlaw Bogart's Economic istory of United

States. p. 309.
" Chartered in 1863. The stock of one of these

lines. Hartford. Providence & Fishldll R.‘R., sold in

1863 at one dollar per share, so low had it fallen.
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there meeting with the Erie R. R. at its

eastem terminus in Newburgh on the

opposite shore. To carry out this project

large sums were borrowed in addition

to the outstanding debts of the smaller

lines which the new corporation had to

assume. The Commonwealth lent its

aid in 1867 and 1869.8 It had also been

arranged that all underlying mortgages

having been disposed of, bonds to the

amount of $20,000,000 should be issued.

These were known as Burdell Bonds.°

With the money thus raised the Boston,

Hartford & Erie went on to finish, if

possible, its through line—really a rival

of the Boston & Albany which was a

similar consolidation of smaller lines.

The Boston & Albany proved successful,

but the Boston, Hartford & Erie, unable

to secure further aid either from the

Commonwealth or from private sources,

failed, and, acting upon the advice of

their counsel, the bondholders filed a

petition in bankruptcy to protect their

interests as against the railroad." It

finally became necessary for the mort

gagees to take over the property and

continue the maintenance of the road,

and in this way the interests of the

holders became secure, though not until

a tedious and complicated suit had been

disposed of. The dubious condition in

which the bondholders at first found

themselves may be realized by refer

ring to the petition for the decree of

 

transfer. 1‘ It is stated that the indebted

ness on the Burdell Bonds amounted to

three times the value of the railroad prop

erty, and that the interest alone which

had accrued since the appointment of

the trustees was greater than their

market value.

From an economic point of view the

failure of this corporation appears as

but one result of those financial disturb

ances which, spreading throughout the

country, ended in the panic of 1873."

The country had passed through the

Civil War, but it had never known such

a financial breakdown. In this particu

lar instance, whatever was saved for the

bondholders was due to the care of the

trustees and the skill of the attorneys.

The protection of the 820,000,000 worth

of bonds brought to Mr. Bishop and his

associates a very considerable reputa

tion and led to his being frequently

employed by railroad interests.

Besides railroad litigation his time

was largely occupied in the varied con

cerns of a general practice. The stock

holders of the Newton National Bank

employed him to recover if possible a

large sum lost through defalcation of the

bank officials. These officers had

secretly agreed with certain men in the

United States sub-treasury in Boston

to cover up a deficit by bringing securities

from the bank to the sub-treasury dur

ing an investigation by treasury oflicials

sent on suddenly from Washington.

The movement was hurriedly planned;

some one let the secret out and the

United States government at once seized

the securities and refused to refund.

 

a Massachusetts was the only New England state

to aid such enterprises. This and Hoosac Tunnel,

1862, 1863, 1875, are instances of note. Rhodes’

History of United States, vol. 7, p. 77, s eaks

of railroad mania and loan of $5,000,000 by assa

chusetts to Boston, Hartford & Erie, 1867 and

1869. Acts and Resolves, years 1867. ch. 234,

1869, ch. 450.

‘This mortgage was made to R. H. Burdell,

president of the Erie R. R., and D. S. Gregory

and T. C. Bancroft Davis of the Eric R. R., indorsed

$4,000,000 worth. Date of mortgage March 19,

1866, recorded Mass. Suffolk Registry. libro 884,

folio 273. The Boston and Alban line was secured

by the commercial interests of oston against the

strenuous op osition of western Massachusetts,

which regarde the railroad as a dangerous monopoly.

1° Boston, Hartford and Erie declared bankrupt

in Massachusetts, March 2, 1871.

'1 Filed by the assignees June 4, 1875.

l’ The war tarifl and consequent high prices

caused expansion in all lines with the cessation of

hostilities; unwise borrowing and speculation fol

lowed. Rates of interest ran high. Five thousand

failures occurred during the panic year and during

six years forty-seven thousand failures took place.

Coman's Industrial History, p. 286 and . 288.

Railroads built from 1867 to 1873 exc ed in

mileage the total existing in 1859; cost of additions

i n 1871 doubled that spent in 1857.
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To win this claim for reimbursement an so continuing while a member of thatAct of Congress was required. and many body. The political questions of the

“198 to Washington were taken and period from 1874 to 1880 were fore

several years spent before it could be shadowed by the elections of 1874. Con

secured. Sometimes the point would trary to Blaine’s predictions, New Yorkalmost be gained and then Congress elected Samuel J. Tilden Governor bywould adjourn. Time after time he fifty thousand majority, and Massachu

returned home discouraged. Finally he

succeeded and came back with a treas

ury check for $260,000 in his pocket.‘8

During these first few years his profes

sional career consisted of a steady uphill

fight for a livelihood and a reputation,

but increasing knowledge of the law and

tact in the conduct of cases, united with

Sterling honesty and boundless energy,

turned the tide in his favor. He now

had well passed the stage of inexperi

ence, and from 1874 on appears as an

attorney of recognized ability, with

a constantly increasing practice, who

also was recognized by the Common

wealth as well fitted for public service.

In 1877 he with two other gentlemen

constituted the Water Board of Newton,

which reported the completion of the

system of water works that has for

thirty years supplied the city with water

of the purest quality. The Commission,

appointed for three, finished its work in

two and a half years, and returned to

the city $83,842.78 unexpended from an

appropriation of $850,000.00, after hav

ing provided an equipment with a

pumping capacity one~fifth, and a stor

age reservoir one-half larger than that

originally contemplated.u

In 1874 he was elected to the Massa

chusetts House of Representatives but

declined a tie-election that he might

serve on the Water Commission. He

became a state senator in 1878, was re—elected for four succeeding years, being

in 1879 President of the Senate, and

 

setts chose William Gaston by seven

thousand. The Democratic party ob

tained a majority in the national House

of Representatives against a two-thirds

Republican majority in 1872. General

Butler was elected a Representative from

Massachusetts, as was Julius Seelye on

an independent ticket; Carl Schurz was

defeated for Senator in Missouri; while

W. W. Phelps lost his election in New

Jersey by the revolt of six hundred

negro voters.“ These political disasters

arose in part from the bitter contest

within the ranks of the dominant party

itself, between the “stalwart” supporters

of President Grant and his “progressive”

opponents. Discontent was felt over

the failure of the Republican recon

struction policy in the South and blame

fell upon the administration for the

Credit Mobilier, the Sanborn Contracts,

the Belknap scandals, and many justly

blamed Congress for its lack of support

of President Grant's Civil Service policy.

In Ohio the "Greenback” and “Rag

Baby” craze swept the state, Hayes and

Garfield being the only leaders who

stood firm for hard money, and for a

time this popular delusion seemed to

control Congress." Corruption and ex

travagance appeared not to be confined

alone to the national government, but

states and cities upon investigation ex

hibited symptoms of reckless and

extravagant management. One of Til

 

" Later he recovered the additional sum of

‘111,025, a total of $371,025. This was the exact

amount of the defalcation.

1' Boston Advertiser. Dec. 5, 1877.

‘‘ Six hundred negroes became incensed at Phelps’

vote on the Civil Rights Bill, bolted the ticket and

the Democratic candidate won by a ma‘on'ty of

seven votes. Rhodes’ History of Unite States.

vol. 7, p. 68. _

1' Act of Feb. 4. 1868, forbidding reduction of

enbacks below $350,000,000 repealed a year

atcr.
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den’s greatest services while Governor

was to rout the Tweed ring in New York

City.17

Massachusetts faced problems not un

like those in other sections, and Mr.

Bishop's connection with the State

Senate becomes of interest, because

through his influence measures were

enacted important to the welfare of the

Commonwealth, and because his career

led to the memorable gubernatorial cam

paign of 1882, in which national as well

as local issues prominently appear.

For instance, during his first year as

senator, a bill was introduced to amend

the charter of the Evangelical Baptist

Benevolent and Missionary Society, a

corporation which always has owned

Tremont Temple in Boston, and having

been favorably reported by the proper

committee, the bill came up for a third

reading." Contrary to the settled rule

of Massachusetts the charter gave to the

Society the right to invest funds up to

$350,000 and derive an income there

from free from taxation. The bill to

amend this provision in the charter

seemed likely to pass. In a dissenting

speech he discussed the question and

compared it with the decision in the

Dartmouth College case," and urged that

it was there held that the legislature

ought not to alter a charter already

granted, if contrary to the wishes of the

corporation, except where both of two

conditions exist, namely, where the legis

lature has the legal right as in the

present instance, though not in the Dart

mouth College case, and where the cor

poration has failed in the performance

of its part of the contract or the legis

lature has in some way a moral duty to

perform; adding that however unwise

might seem the grant of 1857, the legis

 

" From 1869 to 1872 Tammany leaders filched

from the cit about $100,000,000.

‘3 Senate ournal, March 7, 1878.

1° 4 Wheaten 518.

lature of that year having passed upon

the question of advisability, and having

deliberately decided to make an excep

tion to an established rule, the question

could not properly be revived by a.

succeeding legislature." The bill to

amend was later disposed of on a point

of order,n and the Society still holds

property under its Charter of 1857 up to

the amount of $350,000 exempt from

taxation.

While a member of the Senate, he

served upon several important com

mittees. The chairmanship of the Re

trenchment Committee, which he held,

was aptly described by an associate as

the “most important and disagreeable

position in the state government." Dur

ing the campaign of 1878 the Democrats

brought forward the charge that mis

management and gross extravagance in

the administration of state affairs ex

isted, and although beaten at the polls

their statements were doubtless well

founded. Governor Talbot consequently

in his inaugural address recommended

radical changes which the Legislature at

once undertook to carry out, and to this

end selected the joint special committee

above referred to. “Bills were drawn

by or under the thoughtful and able

guidance or direction of the chairman in

such a way that very few of them failed

to pass through both branches without

amendment or modification. The work

done that winter by the chairman of the

Retrenchment Committee will be remem

bered by every member of that com

mittee as most careful and arduous."22

By the Committee's work the Common

wealth was enabled to save annually

many hundreds of thousands of dollars.

 

’° Compare a recent decision in which the court

upheld the right of this Society to hold groperty

to this amount. Evangelical Baptist. eta. acuty v.

City of Boston. 204 Mass. 28.

" Senate Journal, 1878. 178.

" Boston HemkLJuly , 1882, letter of T. C.

Bates. one of the Committee.
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In 1874 voters paid $2,000,000 taxa

tion; in 1878, by the elimination of need

less offices and a liberal use of the

pruning knife in all remaining depart

ments, the same tax was reduced to

$500,000.

During his service the General Court

authorized the codification of the statutes

of the Commonwealth.23 In this work

Mr. Bishop took great interest and did

much to make the Public Statutes of

1882 a most useful and complete revi

sion."

As President, he presided for three

years, and his last ofiicial act shows his

devotion to the welfare of the tax

payer and his loyalty to the state, even

when the interests of the Commonwealth

were opposed to his own. His vote as

presiding oflicer defeated a salary grab

which interested parties almost suc

ceeded in pushing throughduring the

closing hours of the session. A majority

in the lower house and a tie vote in the

Senate had been reached. Amid great

excitement and the utmost pressure

from both sides the President calmly

voted “No.” That night amid jeers

and shouts of anger in the lobbies he

came home feeling that so many enemies

had been made that his political future

was blighted beyond question, and this

act among many others doubtless con

tributed its share to his defeat in the

ensuing campaign against General Butler.

In reviewing the gubernatorial con

test of 1882, it is difficult for those not

conversant with the politics of the time

to realize the complexity of the issues

and the bitterness of the fight. During

the summer it appeared that four men

were being pushed by their several friends

as possibilities for the Republican nomi

nation. They were Governor Long, Mr.

 

9 Acts and Resolves, 1880, ch. 46.

solves. s ' session 1881. ch. 92.

"See preface to Public Statutes.

Acts and Re

Noyes, recently Speaker of the House,

Congressman Crapo of New Bedford

and Mr. Bishop. Governor Long already

had served three terms and might have

been re-nominated if in the early stages

of the campaign he had unhesitatingly

expressed his desire to serve again. He

seemed, however, to halt between state

and congressional honors and this inde

cision resulted in his elimination as a

candidate. Moreover, Mr. Noyes soon

passed from a gubernatorial possibility

to an aspirant for second place honors.

This left the field open for the two

ultimate candidates, Mr. Bishop and

Mr. Crapo.

Mr. Crapo was the better known

throughout the state, for after many

years of political work he naturally

had made more allies than Mr. Bishop,

whose career had been comparatively

short and whose friends for the main

part had been recently made in the

legislature. It was felt by many that

Mr. Crapo had worked hard and long

for the party and that he and not Mr.

Bishop stood first in line for promotion,

but Mr. Crapo’s record was thought

by many to have been clouded by his

recent vote in favor of the "River &

Harbor Bill." This enactment which

Congress passed over the veto of Presi

dent Arthur provided for the expendi

ture of several millions in improving

the Mississippi River and the harbors

along the coast, and while popular in

and about New Bedford, from which

district Mr. Crapo came, voters in other

parts of the state regarded it as a

piece of reckless extravagance and con

demned it accordingly. This, and per

haps a desire to balk the combination

headed by Senator Hoar, together with

the earnest work of afew friends, gave

to Mr. Bishop a decisive victory in the

Worcester Convention.

Naturally Mr. Bishop felt elated
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With the exception of 1874, when Gov.

William Gaston defeated Thomas Talbot,

Massachusetts had gone solidly Republi

can since the days of the party's incep

tion and the great battle between

Winthrop and Andrew. On the other

hand, General Butler, the present

nominee of the Democratic party, had

several times been defeated, and there is

little doubt that at the outset the

friends of the Republican nominee were

overconfident. They overestimated

their own prestige and underestimated

their opponent's growing popularity.

What at first appeared to be an easy

victory soon proved one of the most

heated political contests Massachusetts

has ever seen, with the result that Gen

eral Butler polled 133,946 votes to Mr.

Bishop's 119,997.25

Many circumstances tended to make

the nominee’s task difiicult; some condi

tions seem strangely irrelevant to the

real issues; others seemingly worked

exactly contrary to the logic of the

situation. For instance, Mr. Bishop,

while in the Legislature, strongly favored

local option but not prohibition, the

temperance question being then quite

a vital issue. The platform adopted at

Worcester said nothing as to the party's

attitude, but the Democratic party in

serted a temperance plank. To the

credulous this would seem to place

General Butler in the forefront as a

temperance candidate, especially as the

temperance element in the Republican

constituency was not placated by rallies

and through the press. The liquor dealers

themselves, however, knew better; and

the Republicans lost at both ends.

Again no state had done more credit

able work than Massachusetts in elimi

nating the evils growing out of political

patronage and suppressing public ex

travagance. Yet the outcry against the

 

9‘ Manual of the General Court, 1883, p. 270.

gross abuse of political power in outside

states and in the national government

resounded and was echoed and re

echoed by the Democratic papers. The

movement toward civil service reform

so properly pressed forward by George

William Curtis had aroused thoroughly

the honest sentiment of the country.

People were daily shocked to hear of the

open assessments to be used for cam

paign purposes levied on even the pettiest

oflice holders,"and the bullet of Guiteau

had recently given to the public as

many believed a shocking illustration

of the workings of the spoils system.

As a result Massachusetts Republicans

suffered for the sins of the party in other

states.

Again the tariff, that ever-recurring

subject of contention, made its presence

felt. One side urged that the protec

tive system upheld and increased the

wages of labor, the other that it aug

mented the cost of commodities upon

which the laboring man must live.

The unfortunate financial condition

of the nation created a feeling of hard_ship and discontent which in politics

always works against the party in power.

The recent resumption of specie pay

ments had necessarily borne heavily

upon the debtor and laboring classes.

Persons who had contracted bills upon

the basis of a depreciated currency were

now obliged to pay both principal and

interest in the equivalent of gold,

at the same time that wages were being

reduced to meet the new currency stand

ard.

These extraneous factors influencing

the public preferences, coupled with

none too good feeling within the party

itself, daily made the result more and

more doubtful. The candidate and his

 

“Two per cent was levied in New York toward

the general campaign fund besides that demanded

by ward bosses.
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iriends made every effort along a high

plane of argument to show the true

status of the party in Massachusetts,

delivered a speech to his constituents,

the keynote of which he announced as

"the stone which the builders rejected

and to place before the people the

benefits it had conferred in contrast

with the mistakes and errors which

seemed apparent to many voters. Sena

tor Hoar, who, previous to the nomina

tion, had favored Mr. Crapo, at once

turned to and did his utmost in this

direction. but in many quarters leaders

proved lukewarm and toward the end

a very considerable number of votes

were “traded" with a view to help

General Butler.

His opponent attracted to himself

every possible vote from the members

of every party to which he had ever

belonged — Republican, Democratic,

Greenback. Probably in 1882 he

preached socialistic doctrines more than

anything else. He advocated a reno

vation in all departments and the issu

ance of an unlimited supply of paper

money. A large class listened eagerly

and voted accordingly. Many felt curi

ous “to see what the old man would

really do.” and, as was once said of

Blaine when he became Speaker in

Congress. “he won because he proved

better at making promises." Butler

pointed out that there had never been

a soldier Governor since the war, and a

rumor was started in Cohasset that if

Mr. Bishop were elected he would abolish

state and military aid to veterans. The

word "contraband” was dinned into

the ears of the negroes, but otherwise

General Butler’s war record was ignored

as much as possible.

In the end Suffolk county decided

the election. Here in Boston, through

money furnished by Butler, twelve thou

sand names had been placed upon the

voting list, and here on the evening of

November 7, after the results had be

come known, General Butler came and

has become the headstone of the comer."

Although General Butler owed his

triumph to the so-called tidal wave of

1882, which swept over the entire coun

try, elevating Grover Cleveland to the

Govemorship in New York and deposing

Cameron in Pennsylvania, and although

Mr. Bishop shared the fate of Republican

nominees in twenty-six other states, yet

he felt his defeat most keenly. Prob

ably no man, with the possible exception

of Governor Long, could have defeated

Butler in 1882, yet “the will of the

people," as Mr. Bishop termed it, seemed

to him most humiliating. After this

contest he did not again enter politics,

but returned for a time to the private

practice of the law, and in 1888, after

having once declined at similar honor, he

became Associate Justice of the Massa

chusetts Superior Court.’7 Here he

entered a congenial field of work better

adapted to his temperament, and here

he remained until his death, October 7,

1909.

A judgeship since the earliest days has

been rightly esteemed a high honor in

Massachusetts. For this Lemuel Shaw.

gave up a practice netting him from

$15,000 to $20,000 a year to become

Chief Justice of the Supreme Judicial

Court at a salary of $3,000. On the

bench have sat Justices Bigelow, Horace

Gray, Devens, Morton, Colt and others

of juristic repute. In early times this

bench constituted the only appellate

court within the Commonwealth, but in

185928 the Superior Court was established,

 

'7 judge Bishop received his appointment March 7,

1888. from Oliver Amos, the successful candidate

for Lieutenant-Govemor in 1882, later Governor.

See History Of the judiciary in Massachusetts.

William F. Davis. p. 263.

'‘Acts and Rmolves, 1859. ch. 196. See also

"The New England States," William F. Davis.

vol. 3, cha ter on the Massachusetts Judiciary

by Albert ason, C. J.
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superseding the Court of Common Pleas,

to which, besides its original jurisdiction,

appeals may be taken from trial jus

tices, police, district and municipal

courts, and in certain cases from the

Probate Court. Comparatively few cases

out of the whole number tried are re

ferred to the Supreme Judicial Court,

and only those involving doubtful ques

tions of law, and while not a court of last

resort, yet since its creation the Superior

bench has home substantially the brunt

and burden of the routine work of trials.

Judge Bishop’s service covers a period

of twenty-two years, and it is estimated

that about forty-five hundred difierent

cases were tried before him. His deci

sions uniformly were reached as a result

of the same careful consideration and

study which in earlier years character

ized his work as an attorney and legis

lator. The present generation of lawyers

remember little of his former career; to

them he is best known as a judge, con

siderate of the opinions of counsel and

uniformly courteous to the younger and

less experienced members of the bar.

Although careful of legal principles and

procedure, his attitude was far from

technical, his aim being to work out

substantial justice through lines laid

down by law. Aside from his strictly

judicial work, his opinion was many

times requested by the Executive regard

ing appointments and matters of policy

relating to the Superior bench, and sev

eral times in his later years his name

was suggested for promotion to the

Supreme Judicial Court, to which, how

ever, his advanced age presented a seri

ous objection.

In 1891 a cause came before the Su

preme Judicial Court which very deeply

concerned Judge Bishop, although stand

ing entirely outside the scope of his

regular court work. This was the so

called Andover controversy, and related

to the right of a board of visitors to

remove a duly appointed professor on

the ground of heterodoxy without allow

ing the administrative board, namely,

the trustees, the right to be present at

the trial and present arguments for his

retention." Previous to the Supreme

Court's decision in the Andover case the

scope and limits of visitatorial power

had never been defined in America.

Such boards are not common among us,

yet they were well known in England

during our Colonial period. In 1808 the

Andover Board of Visitors was created

in accordance with the wishes of the

benefactors of the seminary" and the

Associate Statutes of that year give to

this board the power “to admonish or

remove him (a professor) for misbehavior

heterodoxy, incapacity or neglect of the

duties of his oflice.”l

To discover the legal interpretation

of this passage Judge Bishop spent sev

eral months abroad, including a con

siderable time in research work at the

Bodleian Library at Oxford,82 his studies

there being supplemented by further

investigation after his return home. His

work was of material assistance to coun

sel in the presentation of arguments

against the action of the visitors. The

decision of the court proved entirely

satisfactory to the trustees,“ and the

former action of the visitors being de

clared void, the accused professor was

continued in his position at the semi

nary.

The fallacy which misled the visitors

 

" Two cases were tried as one: (1) Egbert C.

Symthe v. Visitors of Andover Theological Seminary,

an appeal from decision of this board to the Su

reme Court, as provided by law, and (2) Bill in

uity, Trustees of Phillips Academy v. Attorney

General at al., for instructions as to validity of the

decree of visitors, 154 Mass. 551.

'° Moses Brown and others.

3' Associate Statutes, Act. 20.

'2 See Andover Review, vol. 16, no. xcvi, . 609,

mention of Judge Bishop's examination of English

statutes and cases.

a Judge Bishop had long served as a trustee.
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seems to have been their literal interpre

tation of the statutes of the seminary

without paying proper attention to

former prevailing customs and to prec

edents regarding similar boards. The

court held the function of visitors to be

judicial and that in passing upon the

acts of the trustees as the administrative

board, or their agents who were the pro

fessors, such board necessarily is a party

to the proceedings and must be granted

a hearing."

This decision defining the function of

a visitatorial board, while a distinct addi

tion to our jurispmdence, effected a far

greater result. An acrimonious discus

sion between discordant factions for

several years had been waged at Andover,

and the right to freedom of thought and

reasonable utterance of views on religious

topics won a signal triumph. All de

nominations throughout the country

watched the progress of this controversy

with interest, and it was felt that the

result would not be without influence

upon other institutions of sacred leam

ing, and so it proved. To-day probably

no similar contention could be begun

with any hope of success, so rapidly has

tolerance of different religious opinions

spread throughout the country.

Considering the number of cases tried

before him. remarkably few were ever

appealed or overruled. The instance of

the East Boston Company, petitioner,

v. Commonwealth of Massachusetts, may

be cited." This case involved the ques

tion of ownership in certain flats con

taining about forty acres and running

from East Boston out into Boston harbor

in the direction of Apple Island. In

1640 East Boston was called Nocldle's

Island and so continued to be known

 

until 1833, when the East Boston Com

pany acquired the property and began

its enterprise of transforming the exist

ing farm with its one house and some

outbuildings into a residential section

of the city. In 1640 the settlers in this

vicinity gathered from the flats in ques

tion great quantities of oysters and other

shellfish, and several times famine in the

little colony was staved off by this

means. During 1640 a colony order

fixed the ownership of the flats in one

Samuel Maverick “to the ordinary low

water mark,”” and in later years much

turned on the construction of this phrase.

If in 1640 “ordinary low water mark”

meant an average low tide, neither very

high nor very low, the flats in question

belonged and still belong to the Common

wealth, but if in 1640 the parties to the

grant understood the term to mean dead

low water, that is, the lowest of the

monthly tides unaffected by storms or

accidental causes, then the flats would

belong to the East Boston Company as

successors of the original grantee."

In 1895 it seemed best that the loca

tion of proposed docks and watercourses

about Boston be considered by a special

legislative commission, and in accord

ance with its report the Commonwealth

undertook to seize large tracts of land

including that along the East Boston

shore. Hence arose the question of

what portion of these flats were private,

what public property.

In presiding at the trial, important

because of the time involved and the

novelty of the questions considered, as

well as the amount of property at stake

and the difficulty of obtaining and prop

erly presenting a great mass of evidence

to the jury, judge Bishop ruled on ques

tions of jurisdiction, of evidence and

 "Sir Frederick Pollock submitted an inion for

James Bryce 2E0 agreed

' oint of law.

106, third jury

lhecourl's consideration.

2 the ti d'ng was
mla'SuperiZr’Cmzrt Suffolk. 3 ,

B5500. March. 1907.

"A t of May 13, 1640. _ _
‘7 The dispute did not affect flats within the 100

rod limit.
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as to what issues of fact should go to

the jury; and though counsel took numer

ous exceptions," yet after the verdict

they decided not to present them to the

Supreme Judicial Court, having been

entirely satisfied with his rulings on the

numerous and difficult points of law

which arose during the trial."

One instance in which the Supreme

Judicial Court overruled Judge Bishop

is Martell v. White.‘° An association of

granite workers in Quincy sought to

impose a fine upon a member of the

association for continuing, contrary to a

by-law, to purchase granite of the plain

tiff, who was an outsider. The plaintiff

sought to enjoin the defendant associa

tion from imposing the fine, and Judge

Bishop on motion ordered a verdict for

the defendant, holding that no con

spiracy had been shown and that the

means used to enforce the by-laws were

permissible. This ruling the Supreme

Judicial Court reversed, but decided that

fines amounting to coercion may be an

unlawful interference with the rights of

a third party, even although no contrac

tural relations exist between the third

 

f1" Nathan Matthews and W. G. Thom on ap

peared for the East Boston Company, R. . Dodge

and J. F. Curtis for the Commonwealth. The find

ing of the Land Court and the Auditor were con

firmed.

'9 This case, however, was appealed on rulings in

the Land Court. See 203 Mass, p. 68.

‘a 185 Mass. 255.

party and the person fined, and that the

third party's right to a reasonably free

market in which to sell his products and

hire labor had been unlawfully inter

fered with. Nevertheless, Judge Bishop

always thought his ruling right in prin

ciple.“

But it is not the number of times that

a trial judge is overruled or sustained by

an appellate court which measures his

capacity as a competent and satisfactory

magistrate. If the judge is not impar

tial and single minded, no matter how

extensive his learning and how great his

dialectical skill, he is “no well-tuned

cymbal," and suitors in his court soon

realize that while appearances may be

imposing justice halts. In the per

formance of his duties always solicitous

not “to wound the law,” his judicial

ideal was “above all things justice."

Knowing no distinction of persons, the

humblest suitor and the youngest or

most inexperienced counsel received the

fullest consideration where he presided,

and if the Commonwealth of Massachu

setts owes much to her judiciary, as no

one will deny, Judge Bishop ranks in the

roll of its members as an excellent lawyer,

an incorruptible magistrate, and a Chris

tian gentleman.

 

uCompare Willa-1m & Sons Co. v. Dn'swu, 200

Mass. 116,

Some Reflections on the Crippen Trial

HE trial of Dr. Crippen in England,

for the murder of his wife, has

attracted a great deal of attention in the

United States, and the celerity, as well

as the general character, of the pro

ceedings have been favorably com

mented upon by the leading newspapers

in many cities. A careful examination

of the report of the trial, and of the

subsequent appeal, discloses certain

differences between the practice in

England and in America in murder

trials, which, if more widely known,

would cause a very general commenda~
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tion of the English procedure, both

among lawyers and laymen.

The fact that Crippen was an Ameri

can subject, that after the disappearance

of his wife he fled with a paramour

dressed in boy's clothes to Canada,

that his presence on the ship in which

he took passage was disclosed to the

police by wireless telegraphy, that he

was arrested at the first port at which

the ship landed in Canada and that

he was returned to England from

Quebec without extradition being re

quired, caused a wide interest in the

case among many people on both sides

of the Atlantic who do not generally

follow the sordid details of murder trials.

The mystery surrounding the crime

was heightened by the fact that certain

portions of a human body, alleged to be

that of the victim, were found in the

cellar of Crippen's residence, but in such

a state as to make it difficult to prove

that the remains were those of a human

being, and. if that point could be estab

lished, if they were the remains of a male

or a female. Evidence of these facts

and of the identity of the disjecta membra

with the missing Mrs. Crippen was

based almost entirely upon the testi

mony of medical experts. Those called

for the Crown insisted that a portion of

the remains revealed a scar which was

the result of an operation which Mrs.

Crippen was known to have submitted

to. The experts for the defense con

tended that the portion of the remains

produced in court was not that of the

part of the body which had been sub

mitted to the operation and that the

marks were not necessarily those of a

surgical operation. If the case had

rested solely upon this evidence it is

doubtful if a conviction would have

resulted. Unfortunately, however, for

the accused, there was found with the

remains a portion of a pair of pyjamas,

which, at the close of the trial, were

proved to have been purchased by

Dr. Crippen himself at a certain shop

in London. '

It will naturally be seen that evidence

of this character, as well as other facts

of the case which it was necessary for

the prosecution to prove, might have

been the occasion for heated discussions

upon the relevancy and admissibility

of evidence. It certainly would have

been so in an American court and the

proceedings would in all probability have

been continued for some weeks. The

trial in London was begun on Tuesday,

October 19, and finished on Saturday,

October 23. It is worthy of note that

throughout the trial there were no

technical objections on either side to

questions propounded by counsel, or

to the evidence generally. There was

no argument upon evidence and no

request to the judge to take a note of

objections. Whatever questions were

raised were discussed and disposed of

without wrangling and without practi

cally anything in the way of a dispute.

The most notable feature of the case,

however, was the promptness with

which the appeal from the verdict and

sentence was disposed of. It has been

stated that the trial was concluded on

Saturday, October 23. The appeal

was argued and disposed of on Saturday,

October 30, that is to say exactly one

week after the conviction. It was

heard by a court consisting of Mr.

Justice Darling, Mr. Justice Channell

and Mr. Justice Pickford, all judges of

eminent ability and long experience.

There were four grounds for appeal.

The court decided to hear each of these

grounds argued separately and to give

its decision at the close of the arguments

on each of them. The grounds were as

follows :—

1. That a juryman who became ill



14 The Green Bag

during the time of the trial was sepa

rated for a time from the rest of the jury.

As this was a matter of fact, the court

decided to hear evidence as to the

circumstances under which the juryman

was, in fact, temporarily separated

from the jury, and what, if any, inter

course he had had with others than the

ofiicers of the court during the time of

his temporary illness. (The juror had

fainted and had been taken into the

lobby behind the court.) The court

found that there was no opportunity

for anyone from the outside to influence

the juryman, that his illness was simply

a fainting spell, that he was removed

into a place where the venilation was

better, that during the time he was

attended by a physician and the officers

of the court and that no words were

spoken to him with reference to the trial.

2. That the Crown was allowed to

call evidence as to the date of Crippen’s

purchase of the pyjama suit (part of

which was found with the remains)

after Crippen had given evidence in his

own behalf.

The court decided that there was no

trap set for Crippen and that the Lord

Chief Justice had rightly used his dis

cretion in allowing the new evidence.

3. That the evidence as to the

identity of the remains and the use of

poison was not conclusive.

The court held that the evidence was

ample to support the jury's verdict.

4. That certain phrases in the Lord

Chief Justice's summing up were im

proper, or were not justified by the

evidence.

The court held that the Lord Chief

Justice had adequately, fairly and fully

put the case for the prisoner.

The appellate judges were unanimous

in their decision on these several points.

An interesting question was raised as

to whether or not the prisoner should

be permitted to be present during the

hearing of the appeal. Upon the

ground that the appeal was solely upon

questions of law Mr. Justice Ridley

prior to the trial, upon an application in

Chambers, refused permission for Crip

pen to be present, but as evidence was

given during the appeal upon questions

of fact, Crippen was brought into the

court and remained to the end of the

proceedings.

But a still more interesting feature

of the Crippen case, and one which

should commend the English system

to the people of the United States, is

the action the court took upon certain

interlocutory proceedings, based upon

applications for rules m'si, to show

why certain newspapers should not be

punished for contempt of court by

reason of their having commented upon

Crippen’s arrest, and upon the proba

bility of Crippen’s guilt. The first of

these applications was made on Oc

tober 13 against the Shelfield Weekly

Telegraph, on the ground that the

published paragraph "was calculated

to interfere with the course of justice."

The application was made to the Lord

Chief Justice, who, having considered

the paragraph, which was not read in

open court, said that the applicant was

entitled to the rule m'si but that he

would not permit it to be argued at

present. He added that there was

nothing worse, so far as the press was

concerned, than the occasional attempts

it made, he supposed in order to gain

popularity, by writing such paragraphs,

and the court would not hesitate to

punish the publishers if such paragraphs

amounted to contempt of court, but

having regard to the character of the

case and that it stood for trial in the

next few days, he did not think it

desirable that the application should be

discussed at present.



Some Reflections on the Crippen Trial 15

After the trial was over the motion

was renewed. It then appeared that

the matter complained of consisted of

an article headed “Murderer's Little

Mistakes." “Flying from justice, Dr.

Crippen forgot all about wireless teleg

raphy, it brought about his capture.

In the murder itself (despite the dia

bolical skill and cunning with which

the remains were mutilated), who knows

what little missing particle of evidence

he may have omitted to obliterate,

and it may prove the very thing to fix

his fate?" The court decided that

this paragraph was, in the language

of the applicant for the rule, "calculated

to interfere with the cause of justice,”

and ordered the editor of the paper to

pay a fine of £100, and to stand com

mitted until the fine was paid. It was

disclosed during the argument of the

case that the particular editor who had

passed the paragraph and caused it to

be inserted in the paper had been

discharged by the proprietors of the

paper for having inserted the para

graph

A similar application was made for

a rule against the Daily Chronicle for

having published two items of news

with respect to the Crippen case. One

was to the effect that a sensational

discovery had just been made that a

deadly poison had been purchased by

Crippen some time before Mrs. Crippen's

death. The other was the following

paragraph from the Canadian correspon

dent of the paper: “I have confidence

in the authority on which I cabled you

the information sent last night, and I

am assured today from the same source,

that Crippen admitted in the presence

of witnesses that he had killed his wife,

but denied that the act was murder.”

Upon hearing this paragraph read Mr.

justice Pickford said: “Can you imagine

more pernicious gossip than that?"

Mr. Justice Darling said: "Even if a

confession had really been made, it

might still have been contempt to

publish it. It might have been of such

a kind as would have been inadmissible

in evidence." He further said that

so long as the judges sat there, they

were determined that trial by newspaper

should not be substituted for trial by

jury. It was argued on this motion that

at the time the cable was published

(it was immediately after Crippen was

arrested) no legal proceedings were

pending. The court unanimously held

that an issue of a warrant was com

mencement of proceedings, so far as the

question of contempt for discussing

the matter sub judice was concerned.

The court imposed a fine of £200 upon

the editor who had permitted the cable

to be published.

There was a third application of a

similar nature against the editor and

proprietors of the Evening News, be

cause they had published, during the

course of the trial, a statement to the

effect that the quartermaster, who,

Crippen asserted in his evidence, had

agreed to secrete him in the cargo of the

ship and to pass him on shore while

the cargo was being discharged, had

been found in London and had been in

consultation with the prosecuting coun

sel for the Crown. In this case the

editor was fined £200.

These incidents show how decided

the English courts are, to use Mr.

Justice Darling's language, in insisting

that in all trials for capital offenses

“trial by newspaper is not to‘ be sub

stituted for trial by jury" in England.

It is noteworthy that during the pro

ceedings the London and provincial

newspapers devoted many columns each

day to a report of the proceedings, but

the report in every instance, while it

was introduced by certain descriptive
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writing to give their readers an idea

of the scene in the court, was otherwise

confined to a verbatim transcript of the

language of counsel, the jury and the

evidence of the witnesses, and there was

nothing which could be construed in

any way as an indication of what im

pression the evidence and arguments

of counsel were making upon the judge

or jury.

It may be pointed out that in England,

according to fixed rules, execution takes

place about a fortnight or three weeks

after the sentence. The time allotted

after conviction, or after an afiirmance

thereof on appeal, before the execution

takes place allows for a minimum of

two clear Sundays, but the more recent

practice is that there shall be three

intervening Sundays, and thus execu

tions are generally fixed for the

Tuesday after the third Sunday from

conviction. As an illustration of the

working of this rule, and as also indi

cating the celerity with which justice

is administered in England, it may be

stated that in the recent case of Dickman,

arrested for the Newcastle train murder,

the conviction was on July 6, notice

of appeal was entered on July 7, the

appeal was heard on July 22 and

the murderer was executed on August 9.

In the case of Macdonald, who was

indicted for the murder of Schlitte,

a foreign banker, the conviction was on

December 15, the appeal was heard

on December 22 and the execution was

on January 6.

The Code of Legal Ethics of the Bar Association

of San Francisco

[The Bar Association of San Francisco unanimously adopted the following code

of ethics at a meeting held Oct. 13, 1910. The code is framed upon an entirely

different plan from that of the American Bar Association Code. laying particular

stress on the duty I _

defects in the administration of justice.

of the lawyer to devote every effort to remedying present

The committee which reported the code

consisted of Charles S. Wheeler (chairman), Warren Olney, Grover O'Connor,

Charles A. Shurtlefi and A. C. Freeman.—Ed.]

I. Distinctive Character of American

Legal Ethics

The Bar Association of San Francisco

calls upon all licensed practitioners at

the San Francisco Bar to bear in mind

that the profession of the law, for more

than two thousand years, has been

recognized as essential to the social

concept which is the basis of American

civilization; that the ideals of the pro

fession call not only for ability, learning,

humanity and probity, but for a high

minded and unselfish obedience to the

ethical truth that the lawyer, as an

officer of the court, is obligated to aid

in, and not to hamper or thwart, the

administration of justice.

They are also called upon to remember

that their profession is incorporated

into, and dignified by, the organic acts

of the state and the nation; that the

bar is charged with the high duty of

supplying from its limited ranks the

Judicial Department of government,

the supreme importance of which depart

ment is emphasized in the circumstance

that the people have delegated to it
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the power to adjudge null and void

the acts of the two remaining depart

ments.

The bar is admonished that an in

competent, cowardly _or dishonest

iudiciary would, if persisted in, lead

to the overthrow of American insti

tutions; and that a competent, courage

ous and honest judiciary cannot be

looked for if the bar itself is incompetent,

cowardly, dishonest or careless of the

obligations resting upon it as a collective

body.

The professsion should also bear in

mind that the lawyer, in addition to his

distinct functions in reference to the

judicial branch of the government, has

always been given much prominence

in the legislative and executive depart

ments; that in the legislative de

partment members of his profession

have usually, if not invariably, out

numbered the legislators elected from

any other single walk in life, while the

chief executives of the state and the

nation have, in most instances, been

members of the bar.

The foregoing considerations, to which

many of a kindred nature might be

added. emphasize the vital nature of

the relation of the bar to American

institutions, and point to the supreme

truth that American patriotism is the

keystone of American Legal Ethics.

II. Lawyers’ Obligations to the Pro

fessional Body

To the end that the duties which

rest upon the bar as a professional

body may be performed, each lawyer

is in honor obligated to devote to the

common cause a fair proportion of his

time and labor.

III. Organized Efiort Essential

Since it is obvious that the work of

the bar cannot be effectually accom

plished without organized effort, it follows

that a local Bar Association should

embrace in its membership each and

every reputable member of the bar.

The refusal of a member of the bar

so to identify himself with the body

of his profession at his earliest oppor

tunity is a flagrant disregard of pro

fessional duty.

Each member of the bar is morally

bound to perform fairly and thoroughly

the work assigned to him by the organ

ized bar.

Duties of an inquisitorial or dis

ciplinary character demand not only

fairness and impartiality, but the highest

degree of moral courage, unselfishness

and backbone. Boards and committees

called upon to discharge such duties

are, in an important sense, the custo

dians of the reputation and dignity

of the bar. Shirking of duty on such

committees is reprehensible and unprofessional in a high degree.

IV. Duty to Maintain High Standard

in Personnel 0}‘ Bench and Bar

It is the duty of the united bar to

exert its influence and efforts to the end

that those only who are honest, in

telligent' and adequately prepared shall

be admitted to the bar; that those

only who maintain their integrity of

character shall be permitted to remain

there; that those only who are in every

way fitted shall be elevated to the bench

and that those only whose honesty,

industry, afliliations, associations and

habits continue to maintain the people’s

faith in and respect for the law shall be

permitted to remain on the bench.

V. Non- Partisanship in Regard to the

Bench

It is the duty of the bar to endeavor

to prevent political considerations from
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outweighing judicial fitness ‘in the selec

tion of judges. It should protest

earnestly and actively against the

appointment or election of those who

are unsuitable for the bench. The

united bar should likewise strive for

retention in ofiice of competent judges,

irrespective of their party affiliations,

and should exert its influence for the

removal of the judiciary from the domain

of partisan politics.

VI. Attitude of the Bar Toward the

Bench

The lawyer must bear in mind that

his duty to maintain toward the courts

a respectful attitude does not spring

from his personal regard for the in

cumbent of the judicial oflice, but from

the fact that it is of supreme importance

that the dignity of the office shall be

maintained. Bad opinion of the in

cumbent, however well-founded, cannot

excuse a failure to exhibit the respect

due to the judicial office.

Judges are entitled to receive the

support of the bar as a professional body

against unjust criticism and clamor.

Where there is a proper ground for

serious complaint against a judicial

ofiicer, it is the right and duty of the

lawyer to submit his grievance to the

proper authorities. In such cases, but

not otherwise, such charges should be

encouraged, and the person making them

should be upheld and protected by his

professional brethren.

Lawyers are admonished to bear in

mind that one side or the other must

prevail in each of the several stages of

a court proceeding, and that it is highly

unprofessional to display temper either

in court or out because of an adverse

ruling or decision.

It is reprehensible and highly un

professional for a lawyer to communicate

or argue privately with a judge as to

the merits of a pending cause, and he

deserves rebuke and denunciation for

any device or attempt to gain from a

judge special consideration or personal

privilege or favor.

VII. Relations of Bench and Bar

Mutual respect, induced by high

minded independence in the discharge

of judicial and professional duty, is a

proper foundation for cordial personal

and official relations between bench

and bar.

A judge's personal and political friends

who practise before him, owe it to him,

to the bar and to the public to be

scrupulously careful to avoid any ap

pearance, act or conduct susceptible

of misconstruetion.

VIII. Profession Responsible for the

Progress and Adequacy of the Law

Law is a progressive science, and it

is the duty of the bar to do its utmost

to keep it abreast of the needs of the

times. To that end the bar should exert

itself to bring about the abolition of any

rules of law or practice, however firmly

grounded in precedent, that may appear

to have become unsuited to present

conditions. Particularly should the bar

strive for the abolition of any statutory

or judicial doctrine not consonant with

justice and equity.

IX. Profession Responsible for the

Law’s Delays

The bar admits its full responsibility

for such of the law's delays as are not

inherently necessary under our system

of government. This bar recognizes

that it is an immediate and continuing

duty on the part of the profession, on

the bench and at the bar, to remedy

the present tardy methods of conducting

legal controversies. To that end the
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members of the bar are admonished

that code provisions and rules of court

regulating pleadings, practice and pro

cedure are intended to facilitate and

speed the administration of justice.

Those in existence are recognized by

the bar as adaptable to that purpose

if their spirit is insisted upon and obeyed

by both bench and bar.

To the same end, the Association

declares it to be not professional for a

lawyer to take advantage of any im

perfections in the machinery of the law,

with the intent thereby to retard, delay

or restrict the speedy trial and con

clusion of civil and criminal actions

and proceedings, or the hearing of any

demurrer. motion or matter therein

requiring a hearing.

It is not professional to interpose

demurrers for the purpose of securing

delay, nor to carp at triw'al defects

in a pleading not going to the merits;

nor to move to strike out parts of a

pleading where no useful purpose will

be subserved thereby; nor to obtain

by stipulation or by order more time

to plead than is reasonably and fairly

necessary; nor to neglect to demand

a jury trial until on or near the day of

trial; nor ever to demand a jury trial

where the purpose of the demand is

to delay the cause; nor to move or

request a court to grant a continuance

of a cause on statutory grounds without

making a strictly legal showing, or

upon any other grounds without making

or causing to be made to the court and

opposing counsel a full, truthful and

unexaggerated statement of the reason

therefor; nor to refrain from notifying

the court and opposing counsel, as tar

in advance of the time set for trial

as the circumstances of the case will

admit, of an intent to move for a con

tinuance; nor to move for a. change of

venue or to make any other motion in an

action or proceeding, merely to vex,

harass or annoy the opposite party,

or to put him to needless expense; nor

to make use of the delays necessary or

possible in the law for the purpose of

wearing out an antagonist or forcing

him to a compromise.

It is the duty of the bench and bar

to be punctual in attendance upon

court.

It is the lawyer's duty, in the trial

of causes, to expedite the work of the

court by admitting the truth of all

matters which he knows to be true, and

not to consume its time by requiring

proof, in the hope of discovering and

obtaining advantage from technical

defects in an opponent's preparation

or procedure.

The lawyer is ethically obligated,

not only to his clients, but also to the

bar, to take upon himself no more

business than he can properly and

speedily dispatch. While reasonable

courtesies in the matter of continuances

are essential in the experience of every

lawyer, it is inethical to expect, or to

seek to obtain, postponements or delays

in the trial of causes which are either

unreasonable in number or duration,

or which are not absolutely necessary.

X. Responsibility of the Bar Relative

to the jury System

The bar must hold its own apathy

largely responsible for the disrespect

into which the jury system has fallen.

In all cases a lawyer is responsible to his

professional brethren for his own con

duct and the conduct of his employees

in relation to the jury. Existing con

ditions demand that he also be held

prima facie responsible for any mis

conduct in the same regard by his

client or his client’s employees. To that

end it is declared that henceforth the

lawyer representing the side employing
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improper means with a jury is presumed

to be the responsible source of such

scandal, and where such improper con

duct is shown to have been employed,

it is essential to the professional stand

ing of the lawyer representing the side

involved that he exonerate himself

before the organized bar from complicity

in it or connivance at it.

All attempts to curry favor with

juries by fawning, flattery, or pretended

solicitude for their personal comfort

are unprofessional. Suggestions of

counsel looking to the comfort or con

venience of jurors, and propositions to

dispense with argument, should be

made to the court out of the jury’s

hearing.

A lawyer must neverconverse privately

with jurors or prospective jurors, and

both before and during the trial he

should avoid communicating with them

even as to matters foreign to the cause.

It is not professional for a lawyer

to offer evidence which he knows the

court should reject in order, under the

guise of arguing its admissibility, to get

the same before the jury, nor should a

lawyer address to the judge arguments

or statements known to be foreign to

the issue.

It is particularly reprehensible to

introduce into an argument addressed

to the court remarks or statements

intended to influence the jury or pro~spective jurors in the cause.

It is disreputable and unprofessional

to make, in an opening statement to

the jury, or in an ofier to prove, asser

tions which a lawyer knows he cannot

or will not be permitted to prove.

A too narrow application of existing

rules operates to relieve a large part

of the most intelligent portion of the

community from jury duty. The obli

gation rests upon the bar to strive for

greater liberality in these rules to the

end that juries may possess the in

telligence essential to tme fairmindedness.

The members of the bar who make

up the judiciary are respectfully ad

monished that it is the consensus of

opinion of this Association that the

latitude often permitted counsel con

ducting jury trials, particularly in

criminal cases, tends to confuse the

issue, to improperly bias the jury and

to defeat the ends of justice; and it is

the intent of this code respectfully to

remind the bench that it is the duty of

the courts, in their ethical relations to

the bar, to hold all counsel strictly and

impartially to the issues involved, in

criminal and civil jury trials, and to

enforce their orders and admonitions

given to that end with all of the powers

at their command.

XI. The Conduct of Criminal Cases

This Association takes notice of the

opinion expressed by the Chief Execu

tive of the nation—himself a dis

tinguished lawyer and judge-that the

administration of the criminal law is a

disgrace to our institutions. It further

recognizes that the remedy lies to a

large extent in the domain of legal

ethics. It therefore lays down the

following canons which should be obvi

ous but which it believes have been

generally disregarded in the trial of

criminal causes :—

The lawyer’s right and obligation to

defend persons charged with crime

carries with it no duty and no right to

prostitute either the letter or the spirit

of the law.

The lawyer's primary obligation, as

an officer of the court, to assist in the

administration of justice, is neither

abrogated nor diminished by his appoint

ment or retainer to defend a person

charged with crime.
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A lawyer who invents or manufactures

defenses for prisoners, or who procures

their acquittal by the practice of any

manner of deceit, cajolery, willful dis

tortion or misrepresentation of facts,

or any other means not within the spirit

as well as the letter of the law, is to be

reckoned as an enemy to society more

dangerous than the criminal himself;

while successes at the bar won by such

methods can never be the basis of

desirable professional reputations, but,

on the contrary, are badges of infamy.

Whenever an attorney’s professional

obligation compels him to bring about

the acquittal of a person charged with

crime through the advancement of a

legal proposition foreign to the guilt or

innocence of the accused, his success

is to be regarded both by him and by his

professional brethren rather as the

culmination of a regrettable duty than

as a professional triumph.

Lawyers representing the people in

public prosecutions should use every

proper means to lay before the jury

the cause of the people, and should

strive to prevent miscarriages of justice

through the exercise by persons accused

of crime, or those acting in their behalf,

of any improper or corrupt means.

In the criminal law it must be re

membered that the people rightfully

demand, and are entitled to, not only

the conviction of the guilty but the

acquittal of the innocent as well.

To the extent of a full recognition of

the foregoing principles, the feelings

of the attorney charged with the prose

cution or with the defense may properly

enter into his‘client’s cause, but beyond

this he should avoid bringing his per

sonality or his personal feelings or

beliefs into a criminal cause.

XII. Paramount Ethical Obligation

As a final and emphatic canon in this,

its Code of Ethics, the Bar Association

of San Francisco admonishes the pro

fession that its members are officers of

the court charged with the high duty of

aiding in the administration of justice,

and that this duty enters into and must

be recognized as the dominant factor

in the interpretation of any obligation

resting upon the lawyer to further the

interests of his clients or to maintain suc

cessfully their causes.

A San Francisco Program of Procedural Reform

HE Bar Association of San Francisco

has shown itself one of the most

progressive and alert organizations of the

kind in the country by the interest it

has shown in the subjects of procedural

reform, improvements in judicial ad

ministration and professional ethics.

Within a. short time the Association has

adopted, substantially without change,

recommendations ofiered by a com

mittee calling for considerable amend

Procedure, it has also adopted the

suggestions of another committee con

templating improvements in the methods

of the Superior Court, and it has

unanimously adopted the report of

still another committee submitting a

code of professional ethics.

The committee which offered the

recommendations regarding the reform

of civil and criminal procedure was made

up of some of the most distinguished

meat; to the California Code of Civil California lawyers, O. K. Cushing'
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Boutwell Dunlap, I. Harris, Beverly L.

Hodghead, Grant H. Smith and Curtis

H. Lindley (ex ofiicio). The committee

had met weekly for the past year, and

its report is an able document, fortified

by a careful discussion of all the legal

questions involved. The report drew

forth wide and favorable comment

from the California press. As these

recommendations will be of interest not

only in the code states but throughout

the country, we present the following

greatly condensed summary of the

report :

CIVIL PROCEDURE

1. The Pleadings

"One of the steps in an action where

much delay occurs is in bringing the

cause to issue. The time demurrer is a

frequent cause of delay. We believe

that if the defendant were required to

answer and demur at the same time no

injustice would result and, on the other

hand, we think the practice of raising

immaterial points by demurrer, which

is now prevalent, would be greatly

discouraged.”

To that end amendments to the

California Code of Civil Procedure are

offered, allowing the defendant to demur

and answer at the same time within the

time required in the summons for

answering, providing that the defendant

shall be deemed to have waived the

right to answer if he demurs without

answering, and striking out ambiguity,

unintelligibility and uncertainty as

grounds of demurrer. Another amend

ment is also favored, which makes specific

denials unnecessary, so that a general

denial may be made in every case.

II. Exceptions

“Under the present practice it is

sometimes necessary to serve bills of

exceptions, notices, etc., upon a party

in default. This, we think, should never

be required. A party who has been duly

brought into court and has defaulted

should never be heard to complain of

any relief that is given to his opponent

so long as the pleadings have not been

amended."

It is therefore proposed that section

650 of the Code, relating to bills of

exceptions, be amended by the addition

of the words, “but the bill need not be

served upon any party whose default

has been duly entered."

III. New Trials

"We believe that the present pro

cedure on motion for new trial is a cause

of much delay in litigation." Several

amendments designed to simplify the

practice are therefore recommended.

One would strike out the provision

for moving upon a bill of exceptions

or statement of the case. Under the

present code the motion for a new trial

is seldom made on the minutes of the

court, but under the proposed section

it can only be made upon affidavits

or the minutes of the court.

Others would provide that no notice

of intention to move for a new trial need

be served upon any party whose default

has been duly entered, that the ten days

shall run for original and reply affidavits

alike and that the requirement that

the notice of intention shall set forth the

particular errors upon which the party

will rely be dispensed with.

Another amendment would allow the

court a hearing ona motion for a new

trial, to consider all depositions, docu

mentary evidence and oral testimony

material to the case, whether produced

with the notice or not.

Still other amendments would dis

pense with the requirement that on

appeal from the order granting or re

fusing a new trial, the losing party shall
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states allowing amendments of indict

ments and informations. It is not

proposed, however, that an indictment

may be so amended as to change the

ofiense charged.

prepare a bill of exceptions if the

motion for a new trial was made on

aflidavits, thus obviating delay, would

make the practice with regard to bills

of exceptions constituting the record on

appeal from such order uniform with

that with regard to other bills of excep

tions, and would make it possible so to

prepare the bill of exceptions that it

may be used equally well on appeal

from a final judgment and on appeal

III. Arraignment

On this subject the committee ac

company their recommendation that

copies of testimony taken before the

grand jury should not be required to be

from an order granting or refusing a

new trial.

IV. Appeals

Amendments to the Code are advo

cated which would provide that no

notice of appeal need be served on any

party whose default has been duly

entered, and dispensing with the $300

undertaking on appeal, which the com

mittee think is generally considered by

the bench and bar to be “practically

useless."

CRIMINAL PROCEDURE

I. The Grand Jury

The committee expresses itself as

unqualifiedly opposed to long investi

gations at the instance of indicted

persons regarding the qualifications of

grand jurors. They therefore favor the

adoption of the Oregon statute (sections

1268, 1269, Ballinger & Cotton’s Code),

which provides that every grand juror

found by the court duly qualified to act

must be accepted unless the court

excuses him before being sworn at his

own request, and that no challenge

can be made, except by the court for

want of qualification.

II. Amendments

A change in the law is favored, de

manded by "the spirit of our law" as

served upon the defendant with the

following observations :—

"We believe that the requirement

that all the testimony taken before

grand juries shall be taken down by a

stenographer and transcribed and filed

with the clerk and that a copy thereof

be served upon the defendant, adds

unnecessarily to the expense of grand

juries, encumbers their deliberations,

robs their proceedings of secrecy and

gives accused persons (and other persons

who are likely to be accused) the oppor

tunity of thwarting justice. This latter

consideration we deem to be an im

portant one, for while in theory it is

only fair to an accused person to know

what the witnesses against him have

testified to, we know that under our

system there is only the remotest

possibility that an innocent person will

be convicted, and we believe that such

information is commonly used by the

guilty to build up defenses and get rid

of witnesses."

IV. Evidence

The enactment of a section following

the form of New York and federal

statutes is favored, which would do

away with disqualifying or excusing

any person from testifying on the

ground that he may incriminate him

self.

in keeping with the disregard of tech

nicalities, the effect of which would be to

adopt the provisions of progressive

V. Constitutional Amendments

An amendment is- advocated allowing



24 The Green Bag

I

for verdicts rendered by three-fourths

of a jury in criminal as well as civil

cases, unless the death penalty is in

volved, or the offense was committed

before the adoption of the amendment.

Another constitutional amendment

would modify the rule against self

incrimination by providing that the

prosecuting ofiicer "may make such

comment upon the failure of the party

accused to testify, and the court may

give such instructions to the jury regard

ing the same, as the Legislature by

law may provide."

On the last point the law as treated

in the case of Twining v. New jersey

and other leading cases is reviewed at

length.

The Duties of a Chairman

By FRED R. BARLEIE

0 you, my Green Bag readers, know

The duties of "The Chair?"

He that presides must ever be

Discreet, unbiased, fair.

The whole Assembly's prompt support

He properly may claim,

Provided he's to each and all

Impartially the same.

“His ordinary functions" (he

Must ever bear in mind),

“Are ministerial alone”

(By Palgrave, Kt.,l defined).

He does not as a member speak

Like any other there,

His words are only to explain

His conduct, or to air

His views as chairman; he should not

Attempt to sway at all

The wish or the decision of

Those present in the hall.

If motion or amendment's made

(In order scilicet),

Duly proposed and seconded,

All doubts at rest are set

By this clear rule, The question must

Be from the Chair proposed

At once (scil. after it's discussed).

No option is reposed

In chairmen, though the motion put,

‘ See Sir F. Palgravo on "Duties of a Chairman."
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One may distinctly see,

Shows, to the meeting’s purposes,

Direct hostility;

E’en though, if carried, the debate

It would abruptly end

By forcing him to leave the chair,

And to an impasse tend.

Let these few rules your conduct guide,

And ever bear in mind

(No doubt superfluous advice),

Be courteous, firm but kind.

Perth, Western Australia.

Canadian Appeals to the Privy Council

IT is not often that dissatisfaction

with the present system of appeals

to the Judicial Committee of the Privy

Council expresses itself in Canada. In

fact, such dissatisfaction can hardly

be said to exist, in any general sense.

The Judicial Committee has always

been careful not to interfere in matters

where its meddling might give offense

to Canadians, and not only in Canada

but in other parts of the British Empire,

its position as the final arbiter of the

gamer questions of a constitutional

nature rests rather upon the voluntary

demand for an imperial tribunal of

last resort than upon any forcible

assertion of its prerogatives. The conse

quence is that if it attempted to meddle

in matters of purely local concern it

would soon find itself divested of the

jurisdiction which it now exercises.

One Canadian writer, however, now

comes forward to object vigorously to

the action of the Judicial Committee

in disposing of an appeal from the

Supreme Court of Canada. In a com

munication published in two Canadian

Law journals,1 Mr. W. S. Deacon,

 

‘BOL'anadian Law Tim: 875 (Nov). 46 Canada

ml” a; 590 (Nov. 15).

declaring that the Privy Council should

not interfere "with judgments of courts

of last resort in the colonies in cases of

minor importance, such as Gordon v.

Home,” charges that in this case,

not yet reported, the Judicial Com

mittee “reversed the decision of the

trial judge upon a pure question of fact,

which decision had been affirmed by a

majority of the Supreme Court of

Canada (42 S. C. R. 240)."

There is, in fact, something in the

very cocksureness of this criticism

which shakes one's credulity. What is

charged is nothing less than a deviation

from the policy which the Privy Council

has steadily pursued, and it is difficult

to believe that the decision in question

was as plain a case of "reversal upon a

pure issue of fact” as represented.

Indeed, Mr. Deacon has been an

swered in an intelligent, fair editorial

in the Canada Law journal which

probably disposes finally of this con

troversy. This reply brings out one

very important circumstance, namely,

that the Privy Council held an opinion

of the facts similar to that of the

Supreme Court of British Columbia,

though it reversed the Supreme Court
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of Canada, and Mr. justice Riddell's

remarks on the reversal of findings

of fact, delivered in Beal v. Michigan

Central R. R. Co., 19 O. L. R. 504, are

quoted with approval. This learned

Canadian judge emphasized the distinc

tion between the reversal of a finding of

fact which turned on the credibility of

witnesses and the reversal of one

depending on the inferences to be

drawn from the evidence. In the former

case, the trial judge is best able to tell

what witness is to be believed, but in

the latter (to quote) :—

If it appear from the reasons given by the

trial judge that he has misapprehended the

effect of the evidence or failed to consider a

material part of the evidence, and the evidence

which has been believed by him, when fairly

read and considered as a whole, leads the

appellate court to a clear conclusion that the

findings of the trial judge are erroneous, it

becomes the plain duty of the court to reverse

these findings.

Mr. Deacon seems, therefore, to get

rather the worst of the argument.

However, to make its position stronger,

the Canada Law journal oflers some

general observations on the Canadian

bench:—

It is an obvious and well-known fact (1)

that our judges in this country are selected

almost entirely from the supporters of the

Government then in power, and selected,

moreover, for political reasons; (2) that the

best men at our bar are not generally chosen

partly for the reasons above referred to and

partly because the honor of the position is

outweighed by the inadequacy of their

emolument. On the other hand the English

bench is selected from the very best men

at the English bar-men of the highest legal

training that the world affords—the pick of

a population of sixty millions, as compared

with our six millions. We have had occasion

to criticize from time to time the spirit of the

“little Englander." Is there not something

equally "insular” in the tone of those who,

for so-called patriotic reasons, indulge in the

parrot cry, "Canada for the Canadians"?

What we need in Canada are the best thoughts

the best methods and the best men we can

copy or get from any other land, and use

them for the development of a great country,

the success of which would be retarded by

such short-sighted, prejudiced policy. . . .

Whether it would be possible to frame a

rule that would exclude such questions as

the veracity of a witness or other simple

issues of fact, from the purview of a Court

of Appeal, for in this respect the Privy

Council is in exactly the same position as our

Supreme Court, we very much doubt. Judges

at Ottawa are just as likely to mistaken

in a case such as this as judges at West

minster.

The Law on the Stage

“ T is difficult to consider the trial

scene in the Merchant of' Venice

seriously from a legal point of view,”

writes Alexander Otis of the Rochester,

N. Y., bar, in Case and Comment. “Im

agine it! Such a contract actually

brought into court with a demand for

specific performance! And yet the fair

jurist calmly decides that Shylock is

legally entitled to his pound of flesh if

he can manage to take it without spilling

one drop of Christian blood!

“The dramatic effect of all this is

wonderful, but from the legal point of

view the absurdity has only just begun.

Having decided this peculiar equity

suit, Portia proceeds to formulate a

criminal accusation against Shylock,

and, without the formality of arrest or

indictment, places him on trial on the

charge of conspiracy against the life of

Antonio, finds him guilty, on the evi

dence adduced in the civil action, and

then and there sentences him to the
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forfeiture of his entire estate, both real

and personal, and reduces him to

beggary. A most eflective dénouement,

but it isn't justice and it isn't law. The

excellent young woman whom we all ad

mire for her well phrased ideas on

“Waiter. Not at all, sir, a very natural

mistake I am sure, sir. I’ve often

wished he was a potman, sir. Had to

support him until he was thirty-seven;

but doing well now, sir.

“Lawyer. Modern democracy!

'mercy‘ wouldn’t be a safe person to

preside over a night police court. She

isn't ‘fossilized,’ however, though she

is almost four hundred years old!”

Writing of the way modern play

wrights treat the law, this writer asks

what we are to expect from them if

Shakspere thus felt at liberty to twist

law and procedure to produce the

desired dramatic effect. Taking up the

case of Mr. George Bernard Shaw, he.

remarks:—

"One cannot help wondering whether

.\lr. Bernard Shaw had not just been

served with legal process of some sort

at the instance of an unfeeling and un

poetic solicitor when he penned that

amusing farce, ‘You Never Can Tell,’

which has been acted in this country

recently. For the sake of the legal

profession let us devoutly hope that

the dramatist never gets into trouble

with his tailor or other grasping trades

man.

“As a. fair illustration of the way the

‘stage lawyer‘ is maligned and made

ridiculous, I will quote briefly from a

scene in ‘You Never Can Tell.’

"A young lady is dining with an attor

ney at a summer hotel, and the following

conversation with their waiter ensues :—

" Young Lady. Is your son a waiter

too, William?

“Waiter (serving fowl). Oh, no, Miss,

he's too irnpetuous; he's at the bar.

"Lang/er (patronizingly). A potman,

eh?

"Waiter. No, sir, the other bar; your

trofession, siflfa Q-C-v Sir

‘ “Wye, (embarrassed). I am sure

I beg your pardon.

“Waiter. No, sir, not democracy;

only education, sir; scholarships, sir;

Cambridge local, sir; Sidney Sussex

College, sir; very good thing for him,

sir; he never had any turn for real work,

sir!”

A far better representation of the

law on the stage, in this author's

opinion, is found in Alexandre Bisson’s

“Madame X," which is “a very well

constructed melodrama, in which the

dénouement is a trial scene that does not

shock one’s legal sense of the eternal

fitness of things, partly, perhaps, be

cause the setting is French. . . .

“In the English adaptation of

‘Madame X,’ Mr. Raphael, the trans

lator, has been careful to preserve the

French flavor of the court scene. The

three judges and the public prosecutor

wear bright red uniforms, and the young ’attorney, who is about to defend his own

mother, a black robe and cassock. There

is something ridiculous about the wigs

of the English barristers and judges.

They seldom fit well and are made of

horse hair. In American tribunals

attorneys have been known to address

the court with their overcoats on.

When it comes to law on dress parade the

French have the best of us.”

But the truth of the matter, we are

told, is that “the sober business of the

legal profession does not lend itself

readily or naturally to dramatic situa

tion. . . .

“At first blush it is difficult to under

stand why this should be so. Every

law suit would seem to lend itself to the

requirements of dramatic construction.

passing by well-defined gradations from
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the incidents arising ante litem motam

to the dénouement of final judgment.

As De Maupassant—-and probably many

others—has said, ‘life resolves itself

naturally into drama,’ and the shelves

of every law library are replete with

heart throbs, containing the plots and

the characters for more dramas and

better dramas than have been written

by the human pen since the days of

Aristophanes. For law is life epito

mized, and courts of law have been

cynically described as ‘great maternity

hospitals for the miscarriage of justice.”

“While all this is true, while it is

indisputable that every writer and

dramatist might glean vast stores of

humor and pathos from out the hidden

world that lies between rotting sheep

skin covers, the fact remains that the

grooves of legal procedure do not

fit the wheels of a chariot drawn by

Pegasus.

“Yet what a theme for the pen of the

serio-comic muse is the fate of that poor

chap arrested and convicted in South

Carolina colonial days for disturbing a

religious meeting, on the ground that

when he tried to sing it moved the con

gregation to irresistible laughter —a

mere nugget from the dramatic

material on our office shelves, a mine

workable only on the placer theory;

though, by the way, Mr. Anthony Hope

has recently woven a charming love

story around a disputed right of way.

“Criminal trials and the quasi-criminal

divorce and breach of promise litigations

appeal most vividly to the makers of

plays and to the popular imagination

generally. How many young men

would select the law for a profession if

they did not dream of one day addressing

a jury and melting it to tears by their

eloquence, like Raymond Floriot in

‘Madame X’?"

The Doctrine of Harmless Error

HE- Oklahoma Criminal Court of

Appeals has plainly stated the

policy which it proposes to pursue in

ruling upon appeals based upon tech

nicalities not affecting the substantial

merits of controversies that may come

before it. In Byers v. Territory, 103

Pac. 532, the Court declares that it

“will not reverse the conviction upon

any technicality or exception which

did not deprive the defendant of a

substantial right." We quote :

“Justice demands that in the ad

ministration of law its processes should

never be allowed to become a game of

skill between contending counsel. There

has been entirely too much of this in the

past. It has resulted in the miscarriage

of justice in many cases, and has bred a

spirit of disgust for law and contempt for

courts in the public mind. Reduced to

its last analysis, the doctrine contended

for by counsel, if recognized, would

require this court to hold that, where

evidence is admitted during a trial

and upon appeal it is held that such

evidence was improperly admitted, a

reversal of the conviction must follow,

regardless of the character of the evi

dence in the record, upon the ground that,

the prosecution having offered this evi

dence as a part of its case, it is estopped

from denying its injurious effect. ‘fr:

“It appears to us that this applica

tion of the doctrine of estoppel, to the

state, in the enforcement of its criminal

law, on account of the ignorance or

mistaken judgment of one of its servants,
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granted, by any court of the United

States, in any case, civil or criminal, on

the ground of misdirection of the jury

or the improper admission or rejection

of evidence, or for error as to any matter

of pleading or procedure, unless in the

opinion of the court to which applica

tion is made, after an examination of

the entire case, it shall aflirmatively

'5 technicality run mad and gone to seed.

We decline to be bound by, or to follow,

a line of authorities so repugnant to

reason, so demoralizing to respect for

law, and so destructive to justice. The

habit of reversing cases upon techni

calities is a very convenient one for

appellate courts, for by so doing they

can escape much hard labor and all

responsibility for their decisions, for a

violation of some technical rule can be

found in almost every closely contested

case.

"We believe that appellate courts

should faithfully and fearlessly do their

duty. and decide every question pre

sented with reference to the substantial

merits of the case in which it arises.

In this way only can justice be ad

ministered. Ignoring justice and de

ciding cases upon technicalities has not

only largely lost to the courts the con

fidence and respect of the people, but

it has also greatly alarmed the profession

of law itself.

"No one can say that the members of

the American Bar Association are sen

sationalists, or are wanting in learning or

ability. It is eminently a conservative

body. Yet we find them crying out

against and proposing a remedy for this

evil. At its last meeting at Seattle,

“'ash, it recommended to Congress the

following amendment to the Revised

Statutes of the United States: ‘No

judgment shall be set aside, or new trial

appear that the error complained of has

resulted in a miscarriage of justice. 1

U. S. Comp. St. p. 715. No writ of error

shall be issued in any criminal case

unless a justice of the Supreme Court

shall certify that there is probable cause

to believe that the defendant was

unjustly convicted. 1 U. S. Comp. St.

p. 575.’ See Green Bag, October, 1908,

p. 525. The same recommendation was

adopted by the New York State Bar

Association at Bufialo, on January 28

and 29, 1909. See Green Bag for

February, 1909.

“While the above resolutions are in

stronger language than our statute upon

the same subject, yet they are protests

against the same evil, breathe the same

spirit and tend in the same direction.

While we do not recognize the action of

the American Bar Association and of

the New York Bar Association as

authority, yet we are pleased to know

that views which this court has re

peatedly expressed in written opinions

have found such impartial, able, and

conservative indorsements . ”

Reviews of Books

MARTIN'S LAW OF LABOR UNIONS

A Treatise on the Law of Labor Unions; Con

Liining a Consideration of the Law Relating to

Trade Disputes in All its Phases, Internal Ad

Martin, Reviewing Editor of Cyc, and author of

Adverse Possession, Appearances, Costs, etc. John

Byrne & Co., Washington. Pp. xxv, 455 + forms

122+ table of cases and index 72. (36.)

this age of strikes, boycotts and lockN

I outs,atreatise on the law of labor unions

is very timely. We do find statements on

-' “on f Unions. Union Labels and a
world"; of ,zppmved Forms of Headings, In

, . Restraining Orders. By W. A.
junctwn-I and
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this branch of law in the encyclopedias, and

in treatises on more general topics. But the

courts have given us a great mass of decisions

upon labor unions and their affairs in the last

few years and it is quite time that they were

carefully collected and digested. Mr. Martin's

book has done just that. It is a complete

and thorough collection and digest of the

decisions done in the form of a treatise.

Every statement has its authority in the

footnote, and in some instances whole pages

are given over to citations supporting the

text.

There is no effort to make the work a philo

sophical treatise upon the law such as we used

to have in Kent, Story and many other of the

older writers. The fundamental whys and

wherefores are not touched, except in so far

as the author finds them passed upon in some

cited decision. There are no deep-lying

theories or broad doctrines laid down, and

argued and supported by citations. It does not

appear to be the work of a great legal theorist

on the Subject—but it is rather the work of the

industrious library worker and collector of all

known authorities. We are not surprised

when we find the author described as "Review

ing Editor of Cyc, and author of Adverse

Possession, Appearances, Costs, etc." The

book is written with the most painstaking

thoroughness, with a logical and com

plete classification of topics and with very

full and helpful cross references.

The scope of the work is very broad. Of

course it considers the right of Workingmen

to combine and also strikes and boycotts and

picketing, in each case taking the topic up

historically but laying principal stress upon

the present law. In addition we have chap

ters on combinations of employers, black-list

ing and lockouts, internal administration of

general and local unions, union labels and

many other subjects—perhaps we should also

mention those on obstruction of interstate

traffic, obstruction of the mails and contempt,

which have proved themselves to be three

troublesome propositions for the labor unions

in their controversies with capital.

At the end of the text we are given more

than a hundred pages of forms of pleadings,

injunctions and restraining orders. These

forms are interesting because in many in

stances they are taken from well-known con

troversies. In all there are thirty-four forms

taken from fifteen different jurisdictions. It

is well known, however, that forms throughout

the country are very largely governed by

codes of procedure, practice acts and local

court rules, to such an extent that a form may

be good in one state and yet bad in an adjoin

ing state. For this reason we are inclined to

doubt the practical value of these forms for

the lawyer who uses the book. Still, they

make for the completeness of the book and

may be of use to one who is drawing such

papers in a jurisdiction where no precedents

in point can be found.

The book of course has a very complete

index and a table of cases.

It is impossible to make any criticism,

either favorable or adverse, of the author's

theories or doctrines, because he is not lay

ing down anything that has not been embodied

in court decisions. In true encyclopedic style

he does not commit himself except in the case

of a conflict among the decisions, and then

he merely says "the weight of authority" or

perhaps “the better view" would seem to be

SO and so. We think that such a work is un

doubtedly of more immediate and obvious

value to the practising lawyer today than

would be a philosophical discussion of basic

principles. The great and ever-increasing

mass of reported cases, and the habits of our

judiciary, make it more and more necessary

for the lawyer to rely upon decisions of the

courts rather than theories or principles, how

ever lofty. The present work is built upon

that foundation. The casual reader will not

care for it any more than he would for a die

tionary or a digest, but as a reference book

for one who wants to find a decision in the

shortest possible time upon some topic relat

ing to labor unions or their affairs, it will be

of very great value and will save a tedious

search through many digests.

 

OSBORN ON QUESTIONED DOCUMENTS

Questioned Documents; a study of questioned

documents, with an outline of methods by which

the facts may be discovered and shown. By Albert

S. Osborn, Examiner of Questioned Documents,

with an introduction by Prof. John H. Wig-more,

author of "Wigmore on Evidence." Illustrated.

Lawyers‘ Co-operative Publishing Co., Rochester.

Pp. xxiv-l- 475+ 10 (appendix and bibliography)

+ 13 (index). (85.25 net.)

“ UESTIONED Documents" is not ‘-_,_a

mere treatise on handwriting and for

gery, for the expert on questioned documents

goes much farther than a mere examination

of writing and ink. And in the present work

the author, in a clear, frank and convincing

way, tells us of his art and its powers, limita
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or mysterious about it.

rmlize that the work of the questioned docu

ment expert has so far advanced that it can

be stated without technical terms or details

and can be made absolutely plain to the un

skilled reader or to the ordinary jury. The

book is very readable and interesting, and will

be of considerable value to any one who finds it

important to prove either the validity or in

validity of any important documents.

tions and methods. There is nothing occult

It is pleasing to

The author first explains to us his various

instruments and their use. He tells us how

the camera and microscope are used to detect,

illustrate and prove the facts as to the sus

pected parts of the documents, and he shows

us how. with proper instruments, he can

measure the minutest differences in width of

lines or thickness of paper, and he explains

many mechanical devices to aid in comparing

suspected writing with samples that are

known to be genuine.

Next comes a discussion of the little noticed

peculiarities of handwriting, such as line

quality, alignment, pen position, pen pressure,

arrangement, proportion and spacing of writ

ing. They often pass by absolutely un

noticed until they are enlarged, measured and

recorded by the expert, and yet they are as

characteristic as the features of a man's face.

The author also carefully discusses the differ

ent kinds of forgeries and the methods of

detecting them and showing them to court

and jury. Less attention is paid to the ques

tion of ink than to the other features of

questioned writing, for as to the ink the

opportunities of the expert seem to be more

limited than anywhere else.

In this age of typewriting, when important

documents are seldom done in handwriting,

probably the chapter on typewriting will be

considered the most interesting. There it

is pointed out that every single typewriting

machine has individual characteristics of

alignment. slant, spacing, letters and so forth,

that mn be accurately measured and that

positively distinguish that machine from

every other one. And the illustrations show

these differences so obviously that we only

wonder that we had not noticed them our

selves.

Mr. Osborn also gives us a valuable dis

cuSSion of the attitude of courts of law as to

the admissibility of the expert's testimony

and proofs, and also appends at the end of the

book a bibliography of the whole subject,

goth of which features should be very useful

to any one who has to deal with a questioned

document in a legal proceeding.

Wherever Mr. Osborn's book is read the

somewhat prevalent prejudice against ex

perts' testimony as to questioned documents

must disappear or at least be greatly dimin

ished. The powers and limitations of the

expert are so clearly stated and illustrated as

to carry conviction to the reader. We are

told constantly that the expert's opinion is

worth little or nothing unless it can be backed

up and illustrated in such a way that the

judge and_jury can fully understand it and

verify it. For instance, at page 468 we find:

“The primary purpose and function of ques

tioned document expert testimony is not to

foist a ready-made opinion on court and jury,

but to assist the jury in reaching a correct

interpretation of the facts before them. The

importance of the bare opinion given by the

witness should be constantly minimized and

the reasons for the opinions should be elabo

rated and emphasized." And again, at page

147, we find it said: "Not much time should

be spent in preparing testimony regarding a

questioned writing that a judge or juryman

cannot see, understand and verify. A con

flict of testimony in such a. case nullifies it,

which is not true when proper illustrations

are prepared and cogent reasons are given."

And this theory of expert testimony is re

peated and emphasized throughout the book‘

The book is a scholarly and conservative

efiort and is a distinct addition to the litera

ture of the subject.

 

JOYCE ON INTOXICATING LIQUORS

The Law Relating to intoxicating Liquors; a

treatise covering the construction and application

of all constitutional and statutory provisions

relating to the traffic in intoxicating li uors_ and

pIrOsecutions for violations of the h uor aws. By

oward C. Joyce, of New York ity, author of

Law of Injunctions, Law of Indictments. etc.

Matthew Bender& Co., Albany. Pp. ox (table of

pgptentjs and table of case-“0+ 734+ 106 (index).

.50.

WE welcome the appearance of a. treatise

so excellent in form and substance as

this. The author has arranged his material

in a lucid manner, and he presents it in com

pact form, confining himself for the most

part to a succinct statement of rules of law

without indulging in any unnecessary dis

cussion. The principal text of the book is

in legible, open type, and the footnotes are

chiefly designed to embody citations for the

rules stated. Upwards of 3,000 cases are

cited, and while drunkenness in its numerous
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legal bearings is not treated, and no effort

has been made to cite other than American

cases, the work is a complete manual of the

law of the liquor trafiic in the United States,

intelligently designed and skillfully executed.

The arrangement is logical and convenient.

Opening with two chapters devoted to

definitions, the treatise proceeds to consider

the provisions of the federal Constitution and

the efIect of statutes and municipal ordinances,

and to consider fully such subjects as taxes,

licenses, local option, civil damage acts,

search and seizure, sales by social clubs,

injunction and abatement, indictments and

informations, and evidence. While such

topics as returns by druggists, Sunday sales,

sales to minors, liability of servant or agent

and adulteration do not appear in the chapter

headings, they are adequately treated, as

the excellent index shows. The typography

of the book is satisfactory.

 

VIRGINIA COLONIAL DECISIONS

Virginia Colonial ‘Decisions. The Reports by

Sir lJohn Randolph and b Edward Barradall of

Decisions of the General urt of Virginia, 1728

1741. Edited, with Historical Introduction, by

R. T. Barton. 2 v. Boston Book Corn any.

Boston. V. 1, pp. xxviii+lntroduction 50+

Randolph's Reports 118; v. 2, Barradall's Re~

ports. pp. 394. (37.)

F the entire Colonial period of one hundred

and sixty-nine years, the only Virginia

cases of which reports have come down to

posterity are those now included in these

two volumes, with the exception of a few of

a later time reported by Jefferson and a very

few by William Hopkins. The reports of

Sir John Randolph, at one time Attorney

General of Virginia, occupy only one hundred

pages, those of Edward Barradall filling the

entire second volume. The bulk of the first

volume consists of an interesting historical

introduction by the editor. The reports

will scarcely be considered to have more than

an antiquarian interest, but Mr. Barton's

vivid sketch of conditions in Colonial Vir

ginia gives the work a human flavor, and

permanent value is insured by the accuracy

with which the transcription of old manu

scripts has been made.

Students of the earlier history of the com

mon law in this country will find much to

interest them in these reports. There is no

very wide range of subjects, most of the cases

turning on questions of titles to slaves and

to real property, and involving the con

struction of wills or devises. Criminal actions

are practically absent, and those in contract

and debt are not numerous. Of actions in

ejectment or in detinue there are an abund

ance. The explanation of this one-sidedness

of the collection seems to be found not in

the limited jurisdiction of the General Court

of the colony, as it possessed broad powers,

but in the special equipment of the two

reporters, whose learning in the law of real

and personal property was remarkable and

who seem to have selected cases in which

they could include their own arguments as

counsel, the judgment of the court being

in all cases brief and reduced to writing only

in the form of notes.

Primogeniture with entails, “very con

stantly docked on application by the General

Assembly." and the English laws of descent

generally were followed in the colony. Cita

tions from the old English reports are there

fore frequent, and the two reporters show a

learning and an industry which evidence

the extraordinary vitality of the old English

common law on American soil in the Colonial

period.

 

SULLIVAN ‘S BUSINESS LAW

American Business Law, with 1 Forms. By

{aohn . Sullivan, A.M., LL.B., of t e Philadelphia

ar, nstructor in Business Law at Universit of

Pennsylvania. D. Appleton & C0,, New

Pp. x1. 424+ index 9. ($1.50 net.)

POPULAR manual of business law,~ useful

_ to students of that subject and to

buslness men generally, prepared by a lawyer

particularly well fitted to write such a book

and so well executed as to deserve the ap

proval of the bar, is what has been accom

plished by Mr. Sullivan in the short work

here considered. The subject is divided up

into five general divisions: (1) contracts,

(2) agency, partnership, and corporations,

(3) personal and real property, (4) suretyship

and guaranty and insurance, (5) estates of

deoedents. The topics are treated in a

logical order which helps the lay reader to

form the notion of an orderly legal system,

and no fault will be found with the general

perspective of the author or with his state

ment of special rules. The book is written

in language for the most part untechnical,

but brief citations are included for purposes

of illustration. The work should prove an

excellent one for the class of readers whose

needs it is designed to meet, and especially

for young men who are debating whether to

take up serious study of the law.

ork.



Reviews 07‘ Books 33

'lnOus
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and index 22 (s3 50 Mt).

KENNAN‘S INCOME TAXATION

lncolnc .Tnation; Methods and Results in

Countries. By Kossuth Kent Kennan.

Pp. 325+appendix

HIS rather extensive work is compiled, as

the sub-title suggests, with the modest

aim of presenting data on the subject of income

taxation rather than a discussion of matters

involved in that question. The body of the trea

t'tse is a compilation of facts relating to the his

tory and present phases of income tax legisla

tion. all the important countries of the world

being separately dealt with. Income tax legisla

tion in this country, both federal and state, is

treated in detail. the subject being brought

up to date. The writer regards the federal

corporation tax as plainly an income tax,

He‘finds it expedient to condense much of

his information regarding the workings of the

numerous systems of the world into a statisti

ml form. The several chapters appear to

have been prepared with intelligent and

painstaking thoroughness.

The book has been written from the stand

point of the lawyer rather than of the econo

mist. and the author modestly defers to the

opinions of economic experts on controversial

points. He declares it his purpose to refrain

from scientific discussion, but what little

is introduced is practical and suggestive if not

profound.

The author shows himself to be neither

visionary nor reactionary in his attitude

toward the income tax. His estimate of the

results attained in the administration of this

tax. and his conclusions as to the reason for

only indifierent success, are judiciously

stated. It is interesting to note that while

he does not consider that the income tax has

yet been a success in the United States,

largely owing to imperfections in the method

of self-assessment,still it is doubtless destined

to come into general use. He is disposed to

favor a federal income tax. His view of the

objects of the income tax is conservative. It

is not a panacea for‘ social ills. Its proper

function, he says, is not "to correct social

inequalities nor to take money from the rich

for the benefit of those less fortunate. It is

primarily and preeminently a fiscal measure,

which finds its justification in the extent to

which it win adjust itself with reasonable

{aim w the abilities of those who are

called upon to Pay it"

Emphasis is rightly laid on the importance

of our legislators undertaking to frame income

tax laws only in the light of that special study

of the workings of the income tax which they

have hitherto disregarded, and which is neces

sary to obviate serious defects in this form of

legislation.

 

BANKRUPTCY FORMS ANNOTATED

Forms, Rules, and General Orders in Bankruptcy;

collated, revised. and annotated by Marshall S.

Hagar,of the New York bar, and Thomas Alexander,

clerk of the United States District Court for the

southern district of New York, and United States

Commissioner. Matthew Bender& Co., Albany.

pp. li (including table of cases), 534+ 22 (general

orders of the United States Supreme Court)+50

bankruptcy act as amended to date)+lll (rules

of court)+27 (index). ($6.50.)

EING the most complete collection of

bankruptcy forms which has yet ap

peared, this book will prove immeasurably

useful in bankruptcy practice. The principal

merits of the work are the logical arrangement

of subjects, illustrating all successive stages

of a bankruptcy proceeding, and the care

employed in selecting forms which long

professional experience has shown best to

meet the test of judicial approval.

The logical sequence of subjects is a feature

perhaps new to bankruptcy treatises. Some

indication of the character of the work is

given by the following chapter headings:

Petition and Adjudication, Temporary Re

ceiver, Proceedings before Referee after Ad

judication, Proofs of Debt and Proceedings for

Allowance of Claims, Trustee in Bankruptcy,

Examination of Witnesses and Dcpositions

de bene esse, Sales, Restraining Orders, Dis

charge of Bankrupt, Composition with Credi

tors, Reclamation Proceedings, Miscellaneous

Proceedings and Orders, Complaints in Suits

by Trustee in Bankruptcy, Appeals and

Petitions to Review, Particular Writs, In

dictrnents.

The official forms prescribed by the United

States Supreme Court having been found

inadequate, and having in some cases been

held by the courts insufficient and demur

rable, only those which are found Suited to

such conditions as those of the southern

district of New York have been retained,

and an effort has been made to collect

forms approved by the courts or by the ex

perience of other members of the bar. The

collection, therefore, instead of having been

perfunctorily made, is intelligently designed

to secure the greatest possible Practical1

utility.
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The full citation of cases in the annotations

is a valuable feature, and ready access to

rules of court in different jurisdictions is

afforded by a work which does credit to the

highly specialized skill of its authors.

ENGLISH CRIMINAL LAW

A Guide to Criminal Law and Procedure; in

tended chiefly for the use of bar students and

articled clerks. By Charles Thwaites, Solicitor.

8th ed. George Barber, London. Pp. xx, 234+

index 12. (10:. net.)

ACLEAR, precise statement of the English

criminal law, by a solicitor who enjoys

an excellent reputation as a teacher of law,

will be found in this well-printed handbook.

Each topic of the criminal law is treated in a

short, comprehensive exposition of legal

doctrine supported by citations of leading

British decisions. Statutory ofl'enses unknown

to the common law are included in the pur

view of the treatise. A substantial portion

of the volume, nearly one half, is concerned

with procedure. Questions and answers for

bar examination review are appended.

American readers would be unlikely to

find this handbook of much use except for

purposes of comparative study, in which

connection it may be found handier than the

bulkier Russell on Crimes. It will also

give the practitioner ready access to English

authorities for those doctrines which may be

upheld in American courts.

NOTES

A splendid address on professional ethics is that

which was delivered by Hon. Pliny T. Sexton of the

Board of Regents of the State of New York, at the

Commencement Exercises of the Albany Law School

last June. This stimulating address has now been

issued in pamphlet form, under the title, “Laws as

Contracts, and Legal Ethics."

The theory of state sovereignty and of the rights

of states to secede from the Union is vigorously

defended in a striking paper by Associate Justice

Eugene B. Gary of South Carolina, which in its

logical vigor and cogency recalls Calhoun. This

paper, now issued as a pamphlet, was delivered by

Judge Gary in October before the law class of South

Carolina University.

"Some Practical Suggestions for the Preparation

of Written Records with a View to their Perma

nence" is the title of a brochure written by Webster

A. Melcher of the Pennsylvania bar. examiner of

questioned writings and documents. It treats of

the means which should be employed to ensure the

preservation of important documents, with refer

ence to ink, paper. binding, etc.

BOOKS RECEIVED

ECEIPT of the following new books is

acknowledged :—

Ethical Obligations of the Lawyer. By Gleason

L. Archer, LL.B.. Dean of the Suffolk School of Law,

Boston. Little, Brown & Co., Boston. (53 net.)

History of the Sherman Law of the United States

of America. By Albert H. Walker. of the New York

bar. Albert H Walker. New York. Pp. 312. ($2.)

Land Law and Registration of Title: A Compari

son of the Old and New Methods of Transferring

Land. By Eustace J. Harvey. Longmans, Green

& Co., New York and London. Pp. 278. ($2.60

net.)

Frederick William Maitland, Downing Professor

of the Laws of England: A Biographical Sketch.

By H. A. L. Fisher. G. P. Putnam's Sons, New

York; Cambridge University Press. Pp. 179. ($1.65

net,‘ 5:. net.)

Popular Law-Making: A Study of the History and

the Tendencies of English and American Legisla

tion. By Frederic J. Stimson, University Professor

of Comparative Legislation at the Harvard Law

School. Charles Scribner's Sons, New York. ($2.50

net.)

The Constitutional Law of the United States.

By Westel Woodbury Willoughby, Ph.D., Professor

of Political Science, Johns Hopkins University,

Managing-Editor of the American Political Science

Review, etc. Baker, Voorhis & Co., New York.

2 v. V. 1, pp. lxxxv, 628; v. 2, pp. xxx, 714+ 56

(index). (812 net.)

The Doctrine of Non-Suability of the State in the

United States. By Karl Singewald. Ph.D., Fellow

in Political Science in Johns Hopkins University.

Johns Hopkins University Studies in Historical and

Political Science, series 28, no. 3. Johns Hopkins

Press. Baltimore. Pp. viii, 117. ($1 cloth. 50 cts.

Paper)

The Visigothic Code (Forum judr‘crnn). Trans

lated from the original Latin, and edited by S. P.

Scott, author of "Through Spain" and "History of

the Moorish Empire in Europe," member of the

Comparative Law Bureau of the American Bar

Association. Boston Book Co., Boston. Pp. lxxiv,

409+ 9 (index). (85.)

The Federal Penal Code, in force January 1,

1910; together with other Statutes having Penal

Provisions in force December 1, 1008. Annotated

by George F. Tucker, joint author of "Gould and

Tucker's Notes on the United States Statutes,"

and Charles W. Blood, of the Boston bar. Little,

Brown & Co., Boston. Pp. lii, 301+ 168 (appen

dix) + 35 (index). ($5 net.)

Compendium of the Laws of Mexico; officially

authorized by the Mexican government, containing

the federal Constitution, with all amendments, and

a thorough abridgment of all the codes and special

laws of importance to foreigners concerned with

business in the republic; all accurately translated

into English. By Joseph Wheless of the St. Louis

bar. F. H. Thomas Law Book Co., St. Louis.

2 v. V. 1, pp. lxxxv, 52l; v. 2, pp. 462+ 64

(index). (810.)
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flrtfcles on Topics of Legal Science

and Relaled Subjecl:

Aliens. "The Relation of the Alien to the

Administration of the Civil and Criminal

law." By Gino C. Speranza.

Criminal Law and Criminology 563 (Nov.).

Exposing the unfair discrimination against

aliens of our laws, more particularly in New

York, with concrete examples of such in

justice.

Aviation Law. "Liability for Accidents

in AErial Navigation." By Simeon E. Bald

win. 9 lilichigan Law Review 20 (Nov.).

Governor Baldwin opposes the granting

of any franchise for aviation which would

carry exemption from liability to those

injured by its exercise, and he regards the

bill for an act regulating commerce by air

ships referred last September to the Committee

on Jurisprudence and Law Reform of the

American Bar Association as open to objec

tion.

"Trespass by Aeroplane." By H. G. Meyer.

36 Law Magazine and Review 17 (Nov.).

Aerial navigation will certain] bring about

the destruction of the doctrine ujus est solum

'11; est usqiu ad czzlum. The rule that a

'ght by an aviator over the land of another

constitutes an act of trespass will surely not

survive. But the present author holds to the

theory which is doomed to pass away.

Banking and Currency. "Banking Prob

lems" Special number of Annals of American

Academy of Political and Social Science, v. 36,

no. 3 (Nov.).

Containing a collection of most valuable

pers on the monetary and banking problems

of the hour, written by bankers, economists

and other experts.

Comparative Jurisprudence. "Some Notes

on East African Native Laws and Customs."

Reprinted from East Africa Protectorate

Reports, v. 1. 9 journal of Comparative

Legislation, pt. 1, no. 23, p. 181 (Nov.).

See International Law, Marriage

Divorce, Workrnen's Compensation.

conflict of LGWI. "1, Le Conflit des Lois

Pemnnefles; II, Le Mariage et le Divorce;

11!, La Filiation" By J- Champcommunal

and

6 Revue de Droil International Privé, no. 1,

p. 57 (jam-Mar.)

Cominued from the same review, 1909,

p. 536.

l journal of

Conservation of Natural Resources. See

Federal and State Powers. -

Contracts. “Essential Error." By Hector

Burn Murdock. 22 juridical Review 222

(Oct.).

A thorough examination of this sub'ect,

treated with reference to Scots law. ive

“orthodox" varieties of essential error, suffi

cient to destroy the validity of contracts, are

stated, but the author proceeds to formulate a

classification of his own which is more minute

and more logical.

Criminal Procedure. “Draft Report of

Committee E of the American Institute of

Criminal Law and Criminology." By Pro

fessors Roscoe Pound, Howard L. Smith

and W. E. Higgins. 1 journal of Criminal

Law and Criminology 584 (Nov.).

With respect to criminal pleading, the

committee offer the following general propo

sitions, with their reasons therefor:——

“I. It should be made permissible in all

jurisdictions to prosecute any and every

species of offense by information, after ex

amination and commitment by a magistrate,

permitting also prosecution by indictment

with or without such examination and com

rnitment.

"II. Amendment of indictments and in

formations should be allowed (1) as to all

formal matters in any court at any time,

(2) in order to prevent variance by the trial

court. before or during trial upon such terms

as will afford to the accused reasonable notice

and opportunity to make his defense, (3) after

trial, to conform to the proofs, either in the

trial court or in a court of review, where

the variance was not expressly brought to the

attention of the trial court w en the evidence

was offered and the trial proceeded without

claim by the accused that he was not properly

notified of the case actually made against him.

“III. The office of an indictment or in

formation should be (1) to give the accused

notice of the crime with which he is charged

and of the case on the facts which will be

made against him, (2) to set out the facts

constituting the alleged offense with sufficient

exactness to support a plea of former con

viction or former acquittal, as the case may

be. The further office of providing a formal

basis for the judgment of conviction, so that

the indictment or information must set forth

everything which is necessary to a complete

case on paper, no longer serves any useful

end, roduces miscarriages of Justice, and

should’ be done away with." '

With regard to the other subject referred

to the committee, the elimination of ‘in’necessary technicalities in i'=l}3!>¢“~'=\m Procedure»
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the following pro sitions are sqiggested,

elucidatory matter ing here omitte :

"I. Rules of procedure intended solely to

provide for the orderly dispatch of business,

saving of ublic time, and maintenance of the

dignit o tribunals should be distinguished

carefully from rules intended to secure to the

accused a fair opportunity to meet the case

against him and a full opportunit to present

his own case; rulin upon the ormer class

should be reviewa le only for abuse of

discretion and nothing should depend on,

or be obtainable through, the latter class

excelpt the securing of such op rtunity.

" . No prosecution sho d be thrown

out solely because brought in or taken to the

wrong court or wrong venue, but if there is

one where it may be brou ht or prosecuted,

it should be transferred t ereto and go on

there, all rior proceedings bein saved.

“III. SUCSUODS of law conc usive of the

controversy, or of some part thereof, should

be reserved and a verdict should be taken

subject thereto, if the questions are at all

doubtful, with power in the court, and in any

other court to which the cause may be taken

for review, to enter judgment either upon the

verdict or upon the point reserved, as its

judgment upon such point reserved may

re uire.

‘IV. Any court to which a muse is taken

for review should have wer to take addi

tional evidence by affi avit, deposition, or

reference, as rule of court may rescribe, for

the purpose of sustainin a ver ict wherever

the error complained o is lack of proof of

some matter capable of proof by record or

other incontrovertible evidence, defective

certification, or failure to lay the proper

foundation for evidence which can, in fact,

without involving some question for a jury,

be shown to have been com tent.

“V. No conviction shou d be set aside or

new trial granted for error as to any matter

of procedure unless it shall appear to the

reviewing court that the error complained of

has (0) resulted in a conviction not authorized

by substantive law or (b) de rived the

accused of some right given by a jective law

to insure a fair op rtunity to meet the case

against him or a ull opportunity to present

his own.”
uCriminal Procedure inigEngland." By

Prof. john'iD. Lawson and Prof. Edwin R.

Keedy. l journal of Criminal Law and

Criminology 595 (Nov.).

The authors, as members of a committee

of the American Institute of Criminal Law

and CriminologE, were commissioned last

spring to visit ngland and study criminal

procedure in that country. This information

was gathered from rsonal observation,

interview and conversation. A concise account

of the judicial organization of England,

together with the practice as regards bail,

commencement of prosecutions, disregard of

formal technicalities in the indictment and

selection of juries, is presented. The authors

offer no comparisons with American pro

cedure and make no suggestions. As a brief

comprehensive statement the article should

be_ valued for the information which it con

tams.

Messrs. Lawson and Keedy are members

of a committee appointed to investigate the

question whether such methods as those

employed in Great Britain are a licable to

conditions in the United States. heir paper

constitutes the first part of the committee

report. _The second rt of the report willbe published in the flanuary number of the

journal. ‘

See Procedure.

Criminology. “Social Responsibility and

Heredity." By Mrs. Ellen F. Pinsent.

National Review, v. 56, p. 506 (Nov.).

_ In the case of a stock tainted by hereditary

insanity, we are here told, the segregation of

the second generation would have stemmed

the tide of disease, suffering and crime;

this alone was necessary and the altruistic

environmental le ‘slation of the last century

has accomplishe nothing for the relief of

such cases. Charts are given of several family

histories. What is needed is prevention of

the birth of degenerates, not futile legislation

to improve their environment. "It is not

too much to say that we encourage the

degenerate to perpetuate themselves at the

expense of the desirable citizens who are

rated and taxed to supply degenerates with

facilities for breeding.’

“The Classification of Criminals." By

Prof. Charles A. Ellwood. l journal of

Criminal Law and Criminology 536 (Nov.).

Drahms concludes that all criminals should

be classified under three main heads: In

stinctive criminals, habitual criminals and

single offenders. The writer's purpose is

"to show that this classification is at once

thoroughly scientific and easily ap lied,"

and “a necessity for scientific crimi juris

prudence."

"International Congress of Criminology:

A Review." By Edward Lindsey. 1 journal

of Criminal Law and Criminology 578 (Nov.).

Six meetings have been held, which are

reviewed, and the seventh will take place

in Cologne next October.

See Drunkenness, Periology.

Crippen Gale. “A Study in Circumstantial

Evidence." Editorial. Solicitors’ journal

and lVeekly Reporter, NOV. 12, p. 42.

A convincing summary of the circumstantial

evidence serving as the foundation for the

conviction of the prisoner.

Declaration of London. See Maritime Law.

Defamation. “When a Libel is not a

Libel." By Rocellus S. Guernsey. 20 Yale

Law journal 36 (Nov.).

A short article on the defenses allowed in
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actions for libel, including truth, privilege

and fair comment.

Deacons. "Sir William Blackstone’s In

fluence on the Rule in Shelley's Case." By

Henry C. Spun‘. 17 Case and Comment 284

(Nov.).

"This reason for the rule advanced by

Blackstone has been repeated over and over

11. and has been the main fortress behind

I’ 'ch its advocates have stood to meet the

assaults of their adversaries. It is not too

much to say, therefore, that the longevity

of the rule in Shelley's Case has been due in a

"cry large measure to the genius of Sir William

Blackstone."

Diplomacy. "Diplomacy and the Diplo

matist." By A. Pearce Higgins, LL.D.

2.2 juridical Review 198 (Oct.).

Compressing a vast amount of information

about the fundamental principles of the art

of diplomacy, the training of diplomats and

the requirements of this profession.

Drunkonnm. “Fair Play for the Inebri

ate." By Judge McKenzie Cleland. 1 journal

q’ Criminal Law and Criminology 573 (Nov.).

The writer opposes the practice of arresting

for drunkenness, which “is merely a logical

development of our national craze for arresting

He favors an ordinance providing

that such persons shall be taken to their

homes wherever possible, as is successfully

being done in Cleveland.

Imployor’l Liability.

Compensation.

Equity. "Law and Equity—The Test of

their Fusion." By James Edward Hogg.

2'2 juridical Review 244 (Oct.).

An attempt to ap ly to the circumstances

0! Chapman v. Smet urst (1909) 1 K. B. 73,

927, an action by the payee of a promissory

note against the maker, the observation of

Maitland: “The day will come when lawyers

will cease to inquire whether a given rule be

a rule of equity or a rule of common law;

sufliu: it that it is a well established rule

administered by the High Court of Justice.”

Equity Jurisdiction. "Equity Jurisdiction

in Illinois over Irregularities in‘ Execution

Sales." By Prof. Henry Schofield. 5 Illinois

L411’ Review 203 (Nov.)

"The jurisdiction invoked by a‘ bill in equity

filed on the equity side of an IlllllOiS court to

set aside an execution sale of land on an

Illinois jud cut, is not the limited jurisdic

tion of the nglish High Court of Chancery to

interrupt and turn aside the course of the

' 'sdl'cu'on of a common law court, on the

foundation of act fraud, lilccident. (Eli-stake

- ‘n in t e procee rigs in
[fibre 221525;’: 136;“£33115, but is rather the wider

inherent jurisdiction

See Workmen's

trol its execution, partly to prevent the

scandal that inevitably and properly arises

whenever the property of a party is sacrificed

under the process of a court in contravention

of the clearly expressed policy and spirit of

the law, and partly to establish justice between

party and party, by keeping the execution

act from being perverted from its true purpose,

the compulsory payment of debts, into a

means or instrument of stripping debtors

of their property for the unjust enrichment

of creditors. '

Evidence. “Medical Evidence in Accident

Cases." By Raymond D. Thurber. 23 Bench

and Bar 62 (Nov.).

An attempt to clear up the confusion in the

rules which govern the introduction of medical

testimony.

Execution. “To what Extent are Money,

Jewels, Bonds, or other Property, Carried on

or Attached to the Person of the Holder,

Subject to Replevin, Attachment, or Other

Means of Recovery or Execution at Law

or Equity." Prize thesis, Baltimore Law

School, 1910. By Robert Clyde M'Kee.

43 Chicago Legal News 118, 128 (Nov. 19, 26).

A very full review of the authorities.

Executor: and Administrators. See Sur

vival of Actions.

Federal and State Powers. “Conservation

and the Constitution." By William B. Bosley.

20 Yale Law journal 18 (Nov.).

“The proposed conservation legislation,

so far as it relates to the leasing of coal, phos

phate, oil and other mineral lands, althou h

it is in form an exercise of the wer of t e

United States to provide for the isposition of

the public lands in which such minerals exist,

is really repugnant to the irit of the Con

stitution for two reasons: irst, because it

contemplates the perpetual ownership by

the United States of lands which are not

required for the exercise of any of its govern

mental powers or duties, and which, as we

have seen, it is the duty of Congress (although

a political dut of imperfect obligation) to

dispose of so 1; t they ma become private

property, and subject in al respects to the

jurisdiction and sovereignty of the states in

which the are situate; and, second, because

the real 0 ject sought to be attained by this

legislation is the indirect control by Congress,

by means of covenants and conditions to be

inserted in the leases, of certain productive

industries, the right to regulate which is

vested, not in Congress, but in the legislatures

of the several states. If this legislation shall

be adopted, it will inevitably give rise to

conflicts between laws enacted by the Several

states in the exercise of their acknowledged

constitutional powers for the purpose of

preventin monopoly and regulating the

conduct 0 these industries, on the ope hand,

and, on the other hand, the condlt1on8 and
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covenants of the leases b means of which the

executive officers of the nited States actin

under the authority of this legislation, wil

attempt to regulate and control the same

industries. The ends sought to be accom

plished are neither fairly nor legitimately with

in the sec of the Constitution, and conse

quently t e enactment of the proposed

measures would be a plain perversion of the

ower of Con ess to dispose of the public

ands of the nited States."

“Violation by a State of the Conditions

of its Enabling Act." By Julien C. Monnet.

10 Columbia Law Review 591 (Nov.).

This article is concerned with the question

of the validity of one of those conditions

which Congress has seen fit to impose, in the

enabling acts of the last quarter century,

upon territories seeking statehood, preliminary

to their admission into the Union.

The state of Oklahoma was granted state

hood on certain such conditions, one of which

was that the state capital should be located at

Guthrie until 1913. The constitutional

convention of Oklahoma was required to

accept this condition “by ordinance irrevo

cable," and did so accept it, without inserting

it into its written constitution. On June 11,

1910, however, the ople of Oklahoma voted

to locate the capita at Oklahoma City.

The writer, who is of the State University of

Oklahoma, contends that this condition was

not binding upon the people of Oklahoma.

as it im aired the sovereignty of a free and

indepen ent state, and he makes a most

vigorous and able argument strongly enforced

by citations of authorities, in support of this

heterodox and doubtful position.

Government. "The Constitution in Writ

ing." By J. H. Morgan, Professor of Consti

tutional Law, University of London. Nine

teenth Century, v. 68, p. 765 (Nov.).

"The truth is that the importance of

Written constitutions has been enormously

exaggerated. By the time a country has

reached the stage at which a written consti

tution is possible, it no longer needs one.

Most of the written constitutions of the

world are either delegations of power by the

soverei n to new communities, as in the case

of our éolonies, or else the offs ring of revolu

tions, as in France; or else ederal treaties

between old political societies, as in the case

of the United States, Switzerland, and

Germany. In all these cases there is the

creation of a new state rather than a distribu

tion of power in a pre existin one, as is the

position with us today——and t erefore analo

gies fail us. Had it been a case of an old

state like our own in possession of institutions,

a written constitution would not have been

needed. Even as it is, the constitutions of

these societies do not embrace the whole field

of constitutional law, and they all presume

a pre-existent body of law. . . . ' _

"A people living under written constitutions

may be more exposed to arbitrary government

than a people which is not, and, indeed. in

Continental countries it seems to be assumed

that whatever power is not expressly denied

to the executive is reserved by it—the power

of legislation included. There are few con

tinental governments which do not possess,

independently of the constitution, an almost

unrestricted power of issuing ‘.N'otvemrd

nungen,’ or emergency decrees. In Prussia

the courts cannot question them, nor is it

necessary for the legislature to sanction

them."

"Constitutional Law in 1909-1910." By

Prof. Eugene Wambaugh, Harvard Law

School. 4 American Political Science Review

483 (Nov.).

Professor Wambaugh finds that the Su

preme Court decided at its last term no less

than sixty-five constitutional cases, the rules

in which he concisely states and classifies.

The most im rtant decision of the year he

finds to be ntemational Textbook v. Pigg,

217 U. S. 91, in which it was held not only

that the business of a correspondence school

is interstate commerce, but that a state

cannot require a foreign corporation wishing

to engage in interstate commerce to obtain a

license as a condition precedent. This de

cision is briefly discussed. The practical

result of the doctrine, it seems, must be one

of the following:—

"(1) National legislation placing forei

interstate commerce co rations under t e

control, to some extent, 0 the several states—

in short, legislation resembling the Wilson

Act as to original packages, or—

“(2) National licensing of corporations

organized in this country or abroad for the

purpose of engaging in interstate or foreign

commerce, or—

“(3) National incorporation."

"Popular Election of United States Sena

tors." By John William Perrin. North

American Review, v. 192, p. 799 (Dec).

The agitation of the question of direct

election of United States Senators is not

new, but "is almost as old as the Con~stitution itself." The attempts to bring

about a departure from the regular method

of election, in 1826, in 1835, in the fifties and

subsequently, are reviewed. The treatment

is historical rather than argumentative.

"Judicial Control over the Amendment

of State Constitutions." By W. F. Dodd.

10 Columbia Law Reflew 618 (Nov.).

This article is concerned with the way

in which courts exercise judicial control over

the process of amendment, having of course

no jurisdiction over the substance or subject

matter of the amendments adopted. The

treatment is extended and minute, the article

forming a part of the author's forthcoming

work to be issued by the Johns Hopkins Press,

on “The Revision and Amendment of State

Constitutions."
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"The Railroad Bill and the COurt'E'Of

Commerce." By James \VallacefiBryan.

4 American Political Science Review 537

(Nov.).

The writer thinks it a. grave question

whether it was expedient to establish a new

court at considerable expense, merely to

accelerate litigation and to secure uniformity

of decision, advantages attainable by other

means. He does not approve of the policy

underlying the creation of the new court,

the work of which could be effectually performed, he thinks, by the existing courts.

The treatment is extended, but is marred by

what seems an occasional lapse of judgment,

and by overemphasis on some of the technical

arguments which have been adduced against

the constitution of the new court.

A ustralia. ‘ ‘The Commonwealth Con

stitution and its Development." By Sir

Courtenay Ilbert. K. C. B. 9 journal of

C‘mparaziw Legislation, pt. 1, no. 23, p. 28

(Nov.).

A review of the Second edition of Moore's

"Commonwealth of Australia," with an

account of constitutional developments that

have taken place since the appearance of the

first edition in 1902.

Canada. Appeals to Privy Council. See

p. 25, supra.

Cuba. "Cuba." By Sydney Brooks.

Fortnightly Rai'iew. v. 88, p. 796 (Nov.).

Treating of the recent political history

of that country.

Grmt Britain. “The Prerogative of the

Crown and the House of Lords." By Hugh

H. L. Bellot, D.C.L. 36 Law fl/Iagazine and

Review 65 (Nov.).

The prerogative of the Crown with regard

to the creation of peers is treated historically,

and the Conservative party is found fault

with for denying the power of the Crown to

create peers in order to meet a litical crisis.

This author would like to see “t e old alliance

between the Crown and the people" renewed,

and considers that the peerage 1S seeking to

limit the prerogatives of the Crown.

"The Evolution of the Cabinet System

in England." By W'. F. Wyndham Brown.

36 Law .llagazine and Review 49 (Nov.).

The author is evidently animated by a

des're to find something in the history of the

Cab‘ fling the Separation _of the
rowlcli-gtofslixhgoexecutive and of Parliament,

and he thinks there might ‘be advantages in a

non-Parliamentary executive, removed from

the vicissitudes of kpopular elfictions. hHe

st, owever, ow ‘sue a
gatziscalniqzinjvlgggn could be accomplished.

,. udg-ment and Trade Unions."

The 051302;] MacDonald. Contemporary

p_ 535 (Nov.).

A somewhat bitter partisan denunciation

of "the stilted’ constitutionalism of the

political judges who sat in the Osborne case"

(22 Green ag 135). The author is in favor

of payment of members of Parliament by

the government.

Latin America. "Causes of Lack of Political

Cohesion in South America." By Hiram

Bingham. 4 American Political Science

Review, 508 (Nov.). _

The explanation is found in the inherited

characteristics of a pie accustomed to

live under decentralized institutions, used

to the continuous hazards and hostilities of

the conquest of an unexplored land.

Philippines. “The Extraordinary Session

of the Philippine Legislature and the Work

of the Philippine Assembly." By James

Alexander Robertson. 4 American Political

Science Review 516 (Nov.).

The writer considers this session, convened

to meet legitimate bud et needs, to afford

an encouraging exampe of the growing

political capacity of the Filipinos.

South Africa. "The Union of South Africa."

By Stephen Leacock. 4 American Political

Science Review 498 (Nov.).

A brief but illuminating paper, reviewin

leading features of the new constitutiona

entity m their broader aspects.

See Federal and State Powers, Local

Government, Status, etc.

History. “A Diary of the Reconstruction

Period; XI, The Results of Impeachment."

By Gideon T. Welles. Atlantic, v. 106, p. 818

(Dec.).

“The managers of the impeachment, on

the part of the House, have summoned

witnesses. . . . This wholly illegal and

unauthorized inquisition by this resuming

and usurpin House shows the spirit which

prevails, an how personal rights are dis

regarded. . . . Fora conscientious discharge

of their ofiicial duty, and a regard for their

oaths, the ablest Senators of long experience

are assailed with bitterness, as apostates and

renegades. . . ."

See Government (Great Britain).

Immigration. “Some European Condition.

Affecting Immigration.” By Arthur Clinton

Boggess. Popular Science Monthly, v. 77,

p. 570 (Dec.).

“Since 1889 no Jew in Russia can be ad

mitted to the bar except by a. special permit

of the minister of justice in each case. . . .

Private practice of law or medicine is almost

the only rofessional work open to Jews, and

as a result these occupations are so crowded

that a living income can scarcely be made.”

International Arbitration. "International

Courts." By Justice Henry BillingS Brown.

retired. 20 Yale Law journal 1 (NOW).
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Delivered at the Yale Commencement

last June (see 22 Green Bag 490).

International Law. "The Fourth Inter

national Conference of American Republics."

By Prof. Paul S. Reinsch. 4 American

journal of International Law 777 (Oct).

Despite the fact that difl'erences of opinion

were insisted u on with energy and with

argumentative s ill, it is gratifying to record

that "it was possible to arrive at a practically

unanimous agreement upon every subject

of the program."

"Principles of International Law Applied

by the Spanish Treaty Claims Commission."

By Samuel B. Crandall. 4 American journal

of International Law 806 (Oct.).

The Commission was constituted by Act

of Congress in 1901 and finished its judicial

duties in May, 1910. The rinciples by which
it announced that it woullil be governed are

stated, and some of the most important cases

decided by it are reviewed.

“The International Law Association Con

fervenoe: A Survey." By Lord Chief Justice

Alverstone. 9 journal of Comparative Legis

lation, pt. 1, no. 23, p. 13 (Nov.).

A short, luminous survey of the recent

conference (see 22 Green Bag 609). This

issue of the journal of Comparative Legisla

tion contains some of the important papers

read on that occasion.

“The International Law Association: Lon

don Conference." 36 Law Magazine and

Review 77 (Nov.).

A short summary of this meeting, which

was reported in 22 Green Bag 609.

See also under special subjects, e.g. Conflict

of Laws, Maritime Law, Nationality, Ne

otiable Instruments, Newfoundland Fisheries

rbitration.

Interstate commerce. See Federal and

State Powers, Monopolies, Railway Rates.

Judicial Administration. “A German View

of English Law." By James Edward Hogg.

9 journal of Comparative Legislation, pt. 1,

no. 23, p. 177 (Nov.).

A review of Dr. Gerland's "Die Englische

Gerichtsverfassung" (1910). This German

critic complains of the intricacy and obscurity

of English case law, and of the inconvenience

and wastefulness of court centralization

and the circuit system. Dr. Gerland also

says that English law will remain in a back

ward state of development as lon as the

doctrine of judicial precedent is followed.

But judge-made law in England means some

thing very different, Mr. Hogg points out,

from judge-made law in German . In the

latter country persons who in Eng and would

be termed masters, registrars, or even ar

bitrators, are all styled "judges." (Cf. judge

Lewinski, . 43, infra.) Moreover, in

En land the decisions of inferior courts do not

ma e law.

Needless to add, Dr. Gerland's view of

English law implies a very similar view of

American law, conditions in this country

being largely the same.

Jury Trill. "Trial by Jury in Civil Ac

tions." By Col. John W. Hinsdale. 16

Virginia Law Register 561 (Dec).

This paper was read before the North

Carolina Bar Association at its last annual

meeting. An able paper, which refaces

its recommendations with a histori review

of the system of trial by jury Mr. W. S.

Scott's remark (in “Should Trial by _]u in

Civil Cases be Abolished?" 20 American aw

Review) is quoted, regarding the successful

outcome of the practice which has obtained

in England ever since the institution of the

Court of Chancery, and in this country during

its entire history, of leaving the determina

tion of questions of fact in equity cases to the

bench. “There is absolutely nothing in the

principles of a democracy," says Mr. Hinsdale,

“which makes trial in civil actions

necessary or use ul in the perpetuation of a

republican form of government or in the

protection of civil liberties." The defects

of the system are summarized. The proposal

advanced is "that all civil actions be tried by

three nisi prius ‘udges, who shall rotate,

and thus avoid 1 possible local influence,

prejudice, or favor." This cannot be brought

about without an amendment to the state

constitution rendering possible the trial of

common law actions without a jury. The

change proposed is recognized to be one not

likely to be adopted in our generation, so

the writer turns his attention to possible

ways of reforming and improving upon the

present system, and advocates the repeal of

every exemption from jury service, restric

tion of causes of challenge, empowerin

judges to aid the 'ury b an expression 0

opinion upon the gacts, t e abolition of the

unanimity rule so as to provide for three

fourths verdicts, legislation requiring the

trial judge to set aside a verdict which is

against the weight of the evidence, and pro

vision for appeals from every refusal to set

aside a verdict manifestly against the weight

of the evidence.

Labor Law. “The Changing Attitude of

the Courts Toward Social Legislation." By

Prof. Louis M. Greeley. 5 Illinois Law

Review 222 (Nov.).

Read last May at St. Louis before the

National Conference of Charities and Correc

tion. Discussing the constitutional aspects

of the question of the eight-hour day, em

phasizing the extent to which the courts are

receding from what the writer considers their

former extreme position.

Lawyer and Client. "The Lawyer, Our

Old Man of the Sea." By Ignotus. West

minsler Review, v. 174, p. 544 (Nov.).
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"A Recent History 'of‘lélnglifih Law-,2: BYA truculent attack on the legal profession

in England, buttressed by a good deal of

historiml discussion. The author thinks

that the close and intimate association of

bench and bar is inimical to the public welfare

and should be discontinued. He writes,

however, with utter absence of moderation.

Legal Education. “The Extension of Law

Teaching at Oxford." By A. V. Dicey,

Emeritus Professor, Oxford University. 24

Harvard Law Review 1 (Nov.).

Mainly a description of legal education

at Oxford, including some remarks on the

lectureship on Private lntemational Law

at All Souls, to which Dr. Dicey was elected

last May. The following reference to the case

method of instruction possesses a broader

interest :—

"For this system I have always entertained

and expressed the test admiration. Your

disti ished professors wisely fix the atten

tion 0 their pu ils on reported cases and the

inferences to drawn therefrom. This

brings y men into touch with reality.

But to an nglish teacher it would seem, if

I may venture to play the art of the friendly

critic, that to this invaluab e foundation there

ought to be added a wider knowledge of the

law of Rome than, unless I am mistaken, is

given in the celebrated law schools of America,

and also aryacquaintance, which can hardly

be obtained from cases alone, with the prin

ciples to be gathered from the works of the

best among the legal writers of England and

of America. The now ever growing mass of

good legal literature must be studied as no

small part of the En lish world of letters.

Whilst I earnestly wi that the catechetical

teaching of law may be more and more culti

vated at Oxford, I still hold that the consec

utive lectures there delivered are admirably

suited for the literary and logical exposition

of legal principles."

Legal History.

Early English Law."

tine, University of Cambridge.

Law Review 608 (Nov.).

"Contrary to the view that has sometimes

been expressed, we believe that contract

formed a very prominent feature of the

English legal system prior to the Norman

Conquest." The writer seems to have the

advantage of Maitlat_ld_and other English

writers in having intimate acquaintance

vith the recent German researches of Gierke

and others, and in having_deeply studied old

Teutonic law on the Continent. This article

is based on Mr. Hazeltine's book, "Geschichte

do: Englischnl Pfdndfethtl"

"The Evolution of the Judicial System

of New jersey, I." By Oliver Bunce Ferris.

33 New jersey Law journal 331 (Nov.).

. . t treats of the history of the
T1715 ggstatgmtehz close of the seventeenth

(tnMIT)’

"The Formal Contract of

By Harold D. Hazel

10 Columbia

Arthur Lyon Cross. 9 MjcfgiganfLaiv RM, 1

(Nov.). w ‘i ,,

An extended review of Holdsworth, for

the most part appreciative.

"Strikes." By R. A. Reid, D.C.L. 30

Canadian Law Times 866 (Nov.).

Continued from article mentioned in 22

Green Bag 703, 715.

See Descent, Trade-marks.

Legal Institutions. "From Status to Con

tract." By Wilbur Larrcmore. 44 American

Law Review 877 (Nov.-Dec.).

Mr. Larremore takes issue with Ferrero's

comparison between present American civili

zation and conditions at the close of the

Roman Republic and the opening of the

Em ire.

“ ublic gifts at the time of Augustus were

in line with the traditional eleemosynary

policy towards the proletariat and cemented

the authority of caste. In the United States

public gifts have been coincident with a

relentless and successful crusade to curb the

power of the givers and to establish equality

of ri ht.

“ e agitation for conservation of natural

resources and to forestall their exploitation

by private greed, and the movement for

duated inheritance taxes to affect ‘swollen

ortunes,’ are obviously in line with the

eneral trend toward equality of opportunity

he latter policy is one that wil probab

figure largely in the future. Men so different

in many respects as Theodore Roosevelt and

Andrew Carnegie have advocated the ar

bitrary limitation of the size of estates that

may be privately transmitted by will or

intestacy. And the way is legally open; the

adage ‘shrouds have no pockets’ is good as a

proposition of constitutional law."

literature. “The Stage Lawyer." By

Alexander Otis. 17 Case and Comment 277

(Nov.).

See p. 26, supra.

Local Government. "Dusseldorf: A City

of Tomorrow." By Frederick C. Howe.

Hampton's, v. 25, p. 697 (Dec).

The author thinks this the first of German

cities. It has carried municipal ownership

farther than most cities, and he writes

enthusiastically of its liberal provisions for

the social and aesthetic needs of its citizens,

particularly those of the humbler class, yet

it is a city ruled by business men who do not

believe in socialism.

Maritime Law. “Early Cases on the

Doctrine of Continuous Voyages" By

Lester H. Woolsey. 4 American journal of

International Law 823 (Oct.).

The writer apologizes for ofiering an article

on the subject on continuous Voyage. by
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explaining, that h ‘17111139565 to adopt a novel

treatment‘. The‘ ring of the earlylcases

on‘ the moderri'doctrines of blockade and

continuous voyage is considered.

"The Declaration of London." By Leverton

Harris, M.P. National Review, v. 56, p. 393

(Nov.).

So much has appeared about the Declara

tion that one rather expects not to find much

new light thrown upon it. This writer, how

ever, attacks the subject in a more contro

versial spirit than we have thus far seen

exhibited. He believes that the ratification

of the Declaration by Great Britain would

imperil that country in time of war, section 35,

relating _to the destination of contraband

cargo, giving Germany and other countries

an unfair advantage. He therefore urges

that it not be ratified.

_ "The Declaration of London." By Sir

John Macdonell, LL.D. 9 journal of Com

parative Legislation, pt. 1, no. 23, p. 68 (Nov.).

Read before the International Law Asso

ciation last summer. See 22 Green Bag

598, 609.

See International Law.

Marriage and Divorce. “Breach of Promise

of Marriage.” By Edward Manson. Qjournal

of Comparative Legislation, pt. 1. no. 23,

p. 156 (Nov.).

The rulin of Lord Raymond. that an

exchange 0 mutual promises to marry

creates an actionable contract. is as true now

in England as it was a hundred and eighty

years ago. Examination of the law in the

most important countries shows that specific

performance of such a contract has become

an anachronism. The pendulum has swung

so far in the opposite direction, in most Con

tinental countries, that no actionable right is

created, the remedy bein confined to special

damage in the nature 0 tort flowing from

the breach. But England, Scotland, the

United States. and modern Roman-Dutch

law take a middle course. "A promise of

marriage without being specifically enforceable

is still a valid contract, and the breach of it

gives a cause of action."

"The Problem of Marriage and Divorce."

By C. A. Hereshofi Bartlett. 36 Law Maga

zine and Review 1 (Nov.).

The author's argument amounts to a plea

for the extension of the principle of void

ability of marriages on account of mis

representation, for the problem of marriage

itself must be faced before we take up that

of divorce. The author thus shows himself

more inclined to regard marriage as a contract

than as a status.

“Marriage and Legal Customs of the Edo

Speaking Peoples of Nigeria." By Northcote

Thomas. 9 journal of Comparative Legisla

tion, pt. 1, no. 23, p. 94 (Nov.).

A succinct account of the customs of these

peoples as_ regards marriage, legitimacy and

succession.

Medical Jurisprudence. See Evidence.

Mining. "The Mining Law of Ontario."

By S. Price, K.C. 30 Canadian Law Times

853 (Nov.).

A brief résumé of the legislation of the

Province, by its Mining Commissioner.

monopolies. "The Supreme Court and

the Sherman Anti-Trust Act." By Harold

Evans. 59 Univ. of Pa. LawReview 61 (Nov.).

This writer com lains that the phrase

“restraint- of trade,’ originally applied to a.

particular Species of contracts, has come to be

used synonymously with “restraint of com

petition," with reference to contracts in

eneral. This has led to confusion, he thinks,

or the former class of contracts is properly

subject to the reasonableness test, while the

proper test for the latter is not the reasonable—ness or unreasonableness of the restraint,

but its extent. The judicial construction of

the Sherman act, he goes on to say, has

changed the common law existing before the

passage of the act. inasmuch as it has led to

the treatment of all restraints of competition

as illegal, regardless of the reasonableness rule.

Mr. Evans. however. apiparently approyes of

this change in the law. or he believes in the

maintenance of free competition and does not

wish to see the Sherman act amended.

“Has the Sugar-Trust Case been Over

ruled?" By Stuart Chevalier. 44 American

Law Review 858 (Nov.-Dec.).

"The course pursued by the Supreme Court

through these successive anti-trust cases

from the Knight case down to the present

time is comparable to that of a ship sailing

forth into unknown waters and picking at

first a precarious and winding path among

the breakers and around the hidden shoals,

its general direction changing and wavering

and its final destination a pearing to the

observer uncertain, until at st it steers out

safely into the open sea and points its prow

toward the straight course which it thereafter

ursues." And that course, we are told,

eads in an op site direction from that of the

ruling in the night case.

"The Sherman Anti-Trust Law." By

M. S. Hottenstein. 44 American Law Review

827 (Nov.-Dec.).

The author outlines the history of the

chief cases arising under the Sherman act,

and most of the facts he adduces are already

familiar to well-informed lawyers. He has

no independent obseryations_to offer of a

particularly novel or interesting kind.

“The Surrender of New England." By

Charles Edward Russell. Hampton's, v. 25,

p. 759 (Dec.).

A foolish article by a writer who appears
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to be opposed to every form of monopoly,

whether regulated or unregulated.

Inflonality. “Nationality and Naturaliza

tion in Latin America, from the Point of

View of International Law." By Harmodio

Arias. 9 journal of Comparative Legislation,

pt. 1. no. 23, p. 126 (Nov.).

In some Latin-American countries children

iollow the nationality of their parents (jus

sanguinis), in others nationalit _ is determined

by the place of their birth 1145 soli). The

general tendency that prevails, with regard

to nationality and naturalization, is ‘to

assimilate ioreigners, as far as possible, with

the native element of the_communrty. “This

is the reason whv the 114.3 loci 15 generally
4

adopted. and the requirements for obtaining

naturalization are made comparatively easy.

Hagar-‘table Instruments. "Dr. Meyer's

Bills of Exchange Draft Code, from an

English Point of View." By Ernest J‘.

Schuster, LL.D. 9 journal of Comparative

Legislation, pt. 1, no. 23, p. 143 (Nov.).

“Read before the International Law Asso

ciation (22 Green Bag 609).

Iowtonndland Fisheries Arbitration.

“United States v. Great Britain, in the [Matter

of the‘ North Atlantic Coast Fisheries." 4

American journal of International Law 948

(0a.).

This is the first full report of the decision

of the Permanent Court at The Hague to be

published in the United States.

"The North Atlantic Coast Fisheries

Arbitration." By Sir Erle Richards, K.C.S.I.

9 journal of Comparative lzgislation, pt. 1,

no. 23, p. 18 (Nov.).

A résumé, without much discussion, of the

proceedings, and of_ the findings of the

tribunal on the principal points.

See International Law.

Pll'doning Power. "Nature and Limits

of the Pardoning Power." By William W.

Smithers. l journal of Criminal Law and

Criminology 549 (Nov.) -

The independence of the executive branch

of the government. in which 18 vested com

plete discretion in the exercise of the pardon

mg power, is recognized. and the restraints

and obligations irn sed on the depository

of such power, whic would seem to be moral

rather than legal, are considered.

Patents. "Damages and Profits in Patent

Causes." By W'illiam Macornber. 10 Colum

bid Law Review 639 (XOVJ

"The time is at hand when our courts must

. that the rule of segregation
mgmzefhtehféifflop case [Garretson v. Clark,

ialslstiijlieds“1120] is not a rule of damages or

profits in any proper sense of the term, but a

rule of evidence in arriving at damages and

profits; and that as such it must be construed

to conform to the larger and broader and

more equitable rules of onus probandi. With

no other change than this, we shall be able

to say with much better grace that the main

princi les of the patent law are developed

and xed."

Penology. See Criminology. Drunkenness,

Pardoning Power.

Practice. "Liability for Costs of a Person

not a Party to an Action." By Clarence M.

Lewis. 23 Bench and Bar 57 (Nov.).

Treatin of section 3247 of the New York

Code of ivil Procedure.

Procedure. "Courts and Procedure in

Germany." By Judge Karl von Lewinski.

5 Illinois Law Review 198 (Nov.).

Bringing out with great clearness the

salient features of German court organization

and practice. The shifting of the work done

in thrs country by the bar to the bench results

in a very large number of judges, which are not

usually chosen from the ranks of the bar as

here. The result is that the German judge is

apt to be of mediocre ability. But the proced

ure in Germany may have its advantages

over ours, says Judge Lewinski, on account

of its great simplicity. In the lower courts

the parties do not have to be represented by

counsel, and there is no technical system of

pleading. "Every procedural irregularit is

' the point is not raised immediate y."cured, 1

"The Practice in Reversing Judgments

non obstante veredicto, and in Amending the

Pleadings in Pennsylvania." By Henry B.

Patton. 59 Univ. of Pa. Law Review 77

(Nov.).

Discussing questions connected with the

reversal of judgments and amendments of

pleadings in Pennsylvania practice.

"Simplification of Legal Procedure-Ex

pediency Must Not Sacrifice Principle." By

Thomas W. Shelton. 71 Central Law journal

330 (Nov. 11).

“There is a great deal more in pleading than

mere form. It stands, as has been endeavored

to be shown, as the bulwark of protection

between the bench and the litigant; it fixes

inviolate limitations within which the judge

may rule, making all else obiter dictum. and,

of equal importance, it confines the testimon

which may be introduced. How, indee ,

could the counsel protect if he may not

object. and' how may he object if there be

no limits either to the allegata or to the

probata? It follows as the night follows the

da , that these must be governed by fixed

es and precedents, sacredly observed."

See Criminal Procedure, Jury Trial

Property Rights. “Have the States been
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Law-Abiding?" By Alfred P. Thom. 44

American Law Review 801 (Nov-Dec).

"It cannot be denied that the attitude of

the states. in disobeying and disregarding the

supreme law in matters relating to the security

of property, furnishes a thoughtful student

of our institutions a serious cause for appre

hension. Stripped of all disguise, it means

that in many of our states the will of the

ople, their momentary ca rice, will not

rook the restraint of law. t is necessary

to admit that such action of the states

correctly reflects the temper at the time

of their people and is supported by the

popular approval for the time being within

the states.’

_Bai1way Bates. “Railway Rate Theories

of the Interstate Commerce Commission."

By M. B. Hammond. Quarterly journal of

Economics, v. 25, p. 1 (Nov.).

From a study of the abstracts of the

Commission's decisions given in the annual

reports, Mr. Hammond selected those cases

which seemed most likely to offer a discussion

of the princi les involved in rate making.

One hundre and thirty-five cases were

selected and the full reports of these cases

studied in detail. The cases were then classi

fied according to leading rinciples.

At the outset, in their rst annual report,

the Commissioners declared value of service

the fundamental factor in the determination

of rates. But “no single rinci le has been

used by the Commission or so ving all the

problems of rate making; or,_at any rate, if the

ommissioners insist on their statement that

value of service is the underlying principle in

all cases, this expression is used in such a

broad sense that it is made to include a variety

of considerations, any one of which may at

times be made the leading factor in the

Commission's decisions. Opinions ma differ

somewhat as to the best way of stating the

factors involved. By the present writer

they have been classified as follows: (1)

the relative values of the commodities trans

ported; (2) the relative costs of transporting

the commodities; (3) the relative distances

the articles are carried; (4) the relative

natural advantages of location possessed

by various places; (5) the special and peculiar

interests of a given section or of a given class

of producers; (6) the im rtance of main

taining competition; (7) t e extent to which

a given rate tends to yield a fair return on

the actual capital investment."

The application by the Commission of these

several tests, whether singly or in combina

tion, is then studied. Its mode of dealing

with the value of commodities as a rate

basis is shown, whether the commodities be

competitive or non-competitive, and the

test of cost of service is also discussed at

length. The analysis is split up into an

examination of various important sub-topics.

“Our review of the cases in which differences

in the costs of service have been cited by

members of the Commission as reasons for

difi‘erenoes in rates shows that the Con

missioners, as well as the traf'fic officials ot

the various railroads, have made much greater

use of the cost of service principle than their

preliminary utterances would lead us to

expect."

"The Unit of Offense in Federal Statutes."

By F. Granville Munson. 20 Yale Law jour

nal 28 (Nov.).

"If the law should disregard the'state of

mind, there would be no question but that

every act was a se rate ofiense—thus, if I

drive my automobile at an illegal rate of

speed on thirty consecutive days, I certainly

would commit at least thirty distinct ofienses.

But this would be a case of that class where

the law regards presence or absence of intent

as immaterial—oflenses which an eminent

teacher is accustomed to term to his classes

‘public torts,‘ i.c., acts where the gist of the

liability is the dama e done to the public

(and not the wrongfu state of mind of the

oer.”

ocialism. "The Economics of Henry

George’s'd‘Progress and Poverty.’ " By Edgar

H. Johnson. journal of Political Economy,

v. 18, p. 714 (Nov.).

A lucid criticism of the fallacies of Henry

George

Stare Deciaia. "The English Common

Law in the United States." By Herbert

Pope. 24 Harvard Law Review 6 (Nov.).

An acute analysis which shows the extent

to which American courts have been misled

b the Blackstonian theory that decisionsogycourts are not the law, but only evidence

of it. But the adoption of the common law

rule of the authority of precedent, one can

see from this discussion, has tended to nullify

Blackstone's theory and to bring order out

of chaos, though the confusion would have

been less had our courts unifonnly felt them

selves bound by the English decisions making

up the mass of the common law adopted in

this country.

Status. “The Abolition of Slavery in the

Chinese Empire." By E. T. Williams. 4

American journal of International Law 794

(Oct.).

An account of social conditions in the

Chinese Empire, which promise much in

the way of consummation of this reform. The

Imperial Rescript is printed in full in the

Supplement to this issue.

Survival of Actions.

Executors." By T. F. Martin.

illagazine and Review 23 (Nov.).

Discussing the basis of the distinction

between claims that do and those that do not

survive against legal personal representatives

of deceased persons.

Tarifl. “The Tarifi and the Tarifi Com

"Actions against

36 Law
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mission." By Prof. F. W. Taussig, Harvard

Atlantic, v. 106, p. 721 (Dec).University.

Dealing with the legal question of the

descrlptiveness of trade names and trade

marks, with great copiousness of citation and

illustration.

“Some Historical Matter Concerning Trade

Marks." By Edward S. Rogers. 9 Jll'ichigan

Law Review 29 (Nov.).

Full of curious and out-of-the-way historical

information.

Trespass. See Aviation Law.

Usury. "Money-Lenders in India." By

I. B. Sen. 9 journal of Comparative Legisla

lion, pt. 1, no. 23, p. 168 (Nov.).

workmen’: Compensation. “The Modern

Conception of Civil Responsibility." By

P. B. Mignault, KC. of Montreal. 9 journal

of Comparative Legislation, pt. 1, no. 23, p. 102

(Nov.).

Read before the International Law Asso

ciation last summer. See 22 Green Bag

595, 702.

"Employers, Employees, and Accidents.”

By Sir John Gray Hill. 9 journal of Com

parat'ive Legislation, pt. 1, no. 23, p. 55 (Nov.).

Read before the International Law Asso

ciation. See 2:2 Green Bag 595, 609.

Miscellaneous Articles of Interest [0 (he

Legal Profession

"The tarifi question, as it affects the people,

is really, how far shall domestic producers be

encouraged to enter on industries in which

they are unable to meet foreign competition?

The very fact of their being unable to meet

it shows that for some reason or other condi

ticns are unfavorable. Domestic costs then

are high; domestic producers are under a

disadvantage. The free-trader says that this

is prima facie an indication that the industry

had better not be carried on within the

country at all. . . . His opponent, the

protectionist. in setting forth the equalizing

notion as the ‘true’ rinciple, does not answer

him. This princip e assumes at the very

outset that any and every sort of domestic

production is advantageous, and that there

\S no problem as to the limits within which

we should keep in bolstering up industries

that cannot stand without legislative aid."

"The Mysteries and Cruelties of the Tariff:

Mr. Aldrich and the Tariff." By Ida M.

Tarbell. American lllagazine, v. 71, p. 212

(Dec).

A previous article dealt with the wool

schedule; here the methods of making the

cotton schedule are treated. It rather sug

gests a determination to find something

sensational in an unsensational subject.

Taxation (Federal Corporation Tax). “Con

stitutional Aspects of the Federal Tax on the

Income of Corporations." By Francis W.

Bird. 24 Harvard Law Review 31 (Nov.).

"While. as we have shown above, this tax

is, so far as the quality of directness is con

oerned. essentially like the income tax of

189-}. it has numerous incidental difierences,——

notably the description of the tax as an excise

upon the doing of business,—which the court

may seize u n as the und of a distinction

from the lollock case. The Spreckels case

furnishes an excellent basis for such a dis

tinction; and the language of the Pollock

case concerning certain earlier cases reénforces

this. . . .

“Whether the court will seize upon such a

distinction to sustain this tax will depend

very largely upon its opinion of the ultimate

wisdom of the holding of the Pollock case.

The difiiculty of harmonizing a decision

upholding this statute and the Pollock case

can hardly be unnoticed by the court. If

the court were of opinion that the funda

mental reasoning of the Pollock case is sound,

it would doubtless annul the new tax; but

if the court views with disfavor the decision

of the Pollock case, it can virtually overrule

that case without seeming to do so, by relying

upon the authorities last cited."

Trade-marks. "Trade Names." By Ber

nard C. Steiner. 20 Yale Law journal 44

(Nov.).

Biography. Bentham. "Striking Figures

in the Legal History of England: Jeremy

Bentham." By E. M. 130 Law Times 58

(Nov. 19).

A very entertaining sketch of the great

doctrinaire.

Blackstone. “Sir William Blackstone, who

Idealized English Law and Made itiRational."

By the Editor. 17 Case and Comment 271

(Nov.).

Brougham. “Brougham as an Advocate."

By J. A. Lovat-Fraser. 36 Law Magazine

and Review 36 (Nov.).

A good characterization of the strength and

weakness of that versatile but shallow man.

Innes. "Sir James Rose Innes, K.C.M.G.”

By Dr. W. R. Bisschop. 9 journal of Com

parative Legislation, pt. 1, no. 23, p. 9 (Nov.).

A short sketch of the Chief Justice of the

Transvaal, who is a native of Cape Colony.

Lincoln. “The Career of a Country Lawyer.

Abraham Lincoln—l." By Charles W.

Moores. 44 American Law Review‘ 886

(Nov.-—Dec.).

llI'Laren. “Lord M’Laren.“ By N. J. D.

Kennedy, LL.D., KC. 22 juridical Review

181 (Oct.).
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An account of the eminent Scottish jurist

and his le al treatises, and of his career at

the bar an on the bench.

Morgan. “The Life Story of J. Pierpont

Morgan: The First Morgan Syndicate and

the Rescue of Vanderbilt." By Carl Hovey.

Metropolitan Magazine, v. 33, p. 363 (Dec.).

A most interesting narrative of the achieve

ments of Mr. Morgan. This installment

treats particularly of his early success in the

underwriting syndicate, and is true to life

in showing the foundation upon which public

confidence in the Morgan firm has been built

up. The story of the a parent ease with

which Mr. Morgan dispose of a vast uantity

of government securities and of Mr. ander

bilt s New York Central holdings in the

English market reads like a romance, but

in the former case it meant hard work and

oiccasional doubts of the merits of the syndicate

1 ea.

Savigny. “The Great jurists of the World;

XII, Friedrich Carl von Savigny." By J. E.

G. de Montmorency. 9 journal of Comparative

Legislation, pt. 1, no. 23, p. 32 (Nov.).

A fascinating portrayal of the great jurist,

who as a lecturer is compared to Maitland,

and who was the first lawyer to demolish the

a priori method and establish the vital

principles of the Renaissance on an impreg

nable basis. "For my own part," writes the

author, "I should be tempted to call him the

Newton or the Darwin of the Science of Law.

His achievements resemble the achievements

of both of these mighty men."

Sidgwick. “The Leaves of the Tree."

Arthur C. Benson.

v. 192, p. 816 (Dec.).

A beautiful delineation of a noble character,

that of the late Professor Henry Sidgwick of

the University of Cambridge.

Stowell. “The Great jurists of the World;

XIII, Lord Stowell." By Norman Bentwich.

9 journal of Comparative Legislation, pt. 1, no.

23, p. 114 (Nov.).

This well-known historical writer here gives

an excellent summary of the qualities which

distinguished Lord Stowell, and a sound

estimate of his place in the history of inter

national law, and of the historical significance

of his chief decisions involving prize law and

private international law.

China. “China and the Powers Since the

Boxer Movement." By William R. Manning.

4 American journal of International Law 848

(Oct.).

An_extended article, purporting to treat

only in the barest outlines the ‘wonderful

progress" of China in political and social

reconstruction during the past few years.

Ferrer 0880. “The Trial and Death of

Ferrer, II." By William Archer. .McClure's,

v. 36, p. 229 (Dec.).

By

North American Review,

This concluding chapter treats of the trial.

The Scotch literary critic discusses it from

the point of view of a layman, and is perhaps

too severe on the Spanish authorities in com

paring it to the trial of Dreyfus. While

scarcely a lawyer's estimate, it does give a

minute account of the proceedings and of the

character of the evidence relied on.

Party Politics. “The Insurgence of In

surgency." By William Allen White. Ameri

can Magazine, v. 71, p. 170 (Dec.).

Stating what the radicals of the Republican

party have accomplished, with regard to the

initiative and referendum and other popuhr

measures.

Pensions. “The Pension Carnival; III,

Capitalizing the Nation's Gratitude." By

William Bayard Hale. World's Work, v. 21,

p. 13 730 (Dec.).

The cost of pensions fell from 1874 to

1878, but then was formed, we are told, an

alliance between pension promoters and

high tariff advocates which was successful,

resulting in the accumulation of a treasury

surplus which was looted by the passage of

the Arrears Pension Act.

Political Corruption. “What are You

Going to Do About It? V, Colorado-New

Tricks in an Old Game." By Charles Edward

Russell. Cosmopolitan, v. 50, p. 45 (Dec.).

Simon Guggenheim is here severely de

nounoed for his alleged improper use of money

in securing his election to the United States

Senate.

Portugal. “Some Causes of the Portuguese

Revolution." By Francis McCullagh. Nine

teenth Century, v. 68, p. 931 (Nov.).

Sheddin much light on the conditions

which ma e the success of the Revolutionists

so extraordinarily easy.

Railways. “The Masters of Capital in

America: The Multimillionaires of the Great

Northern System.” By John Moody and

George Kibbe Turner. McClure’s, v. 36, p.

123 (Dec.).

This is a valuable human document and

an important chapter of economic history,

treating of that great step in the consolidation

of American railways culminating in the

Hill-Morgan alliance.

Wall Street. “It; IV, 'The Politics of

Business." By Lincoln Stefiens. Every

body's, v. 23, p. 813 (Dec.).

The subject of this paper is politicalpull

in business, and business pull in POIIUCS,

the object being to show how every citizen

is caught in the tentacles of this control,

alike in his business and his politics, for there

is a "deadly arallel" between the present

0 ‘nization 0 business and that of public

a airs.
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APPEALS TO THE SUPREME

COURT

HE measures suggested by President

Taft for the relief of the over

burdened docket of the United States

Supreme Court are not altogether new,

for the need of some such remedies was

perceived two years ago by the Amer

ican Bar Association's special committee

investigating the delays and unneces

sary cost of litigation. The committee

Said in its first report 2-‘ i

The railroad legislation which has been

adopted by Congress will throw upon the

Supreme Court a great amount of additional

work. Even now its docket is overcrowded.

We have to rely upon that Court for the

unifonnity of our commercial law. but the

pressure of business is such that it grants a

cem'omn' to review the decisions of the

Circuit Courts of Appeals very reluctantly,

and dismisses many cases which do come

before it on the ground that only questions

of fact are involved, where formerly the

cause would have been heard upon the merits.

There is possibly a popular tendency

to exaggerate somewhat the hardship

imposed by the present arrears of the

work of the Supreme Court, but wholly

apart from the consideration of in

convenience, the work of the Court

should be arranged as far as possible

in accordance with its legitimate func

tion in relation to the judicial machinery

of the country, which is the function

of a supreme tribunal interpreting the

Constitution and handling only business
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involving fundamental legal rights, and

not simply that of a court of final resort

for the consideration of appealsfrom

federal and state courts. Any step

tending to increase the dignity of the

Court in the popular estimation should

be welcomed, and its business should be

expedited not solely for the benefit

of litigants but‘ to afford a salutary

example to all the other courts of the

land.

The American Bar Association has

endorsed measures now pending in

Congress which are framed upon the

principle that no inan should in all

cases have an appeal to the Supreme

Court as a matter of right, and its most

distinguished member has emphasized

the same principle in his latest Message.

His recommendations contemplate giv

ing to the Circuit Courts of Appeals the

responsible authority which they should

exercise and which ought not to be

shifted anywhere else. They are also

in harmony with the approved tendency

of recent legislation to deny to litigants

more than a single appeal. It would

not of course be advisable to restrict

the number of appeals to one under all

circumstances, and the President does

not go so far as that, but generally a

single appeal is amply suflicient to

protect all rights of the parties, and it is

wise to curtail the powers of the Supreme

Court to review the decisions of the

Circuit Courts of Appeals when it can

thereby be relieved of the consideration

of eighty cases annually.



48 The Green Bag

DEADLY REPARTEE

IR EDWARD CARSON, K.C., an

Irishman, is one of the wits of

the English bar, and a. skillful and

deadly cross-examiner. He recently

began his cross-examination of an

offensive witness thus :—

Carson.—“I believe you are a heavy

drinker?"

Witness.—“That’s my business !"

Carson (without a moment's hesita

tion).—“Have you any other?"

It is needless to say that the prompt

ness of the question, and the laughter

which followed, put the witness com

pletely at counsel's mercy.

A DESERVED REBUKE

N ex-Governor of the state of Con

necticut was a man of sterling

merit but of very humble origin, and

the field of his first venture in the

struggle for place and existence is said

to have been made in the neighborhood

of the Fulton Market, in New York City;

his occupation is said to have been that

of renovating the floors and parapher

nalia of divers liquor saloons in that

locality before their morning opening

for business.

Such employment necessarily made

him an early riser, and as it is pro

verbial that the early bird is the lucky

one, the opportunity to better his

condition quickly fell to his lot.

Certain admirers of his pluck and

energy in taking hold of anything that

offered, however menial in character,

earned a friendship for him that resulted

in his transferring the scene of his

labors from New York to eastern

Connecticut, with the securing of tem

poral and educational advantages by

which he was enabled to acquire an

education, and to become a member

of the bar of that state, and ultimately

he became its Governor.

The ex-Governor never forgot his

humble beginning, and at the zenith

of his power and fame he never arro

gated to himself any of the false pride

or pompous manner which other great

men have sometimes mistakenly affected,

but was genial and companionable in

whatever company he found himself.

His rise to place and preferment

naturally brought him enemies, just

as preference and advancement may

bring enemies to others whom the world

hails as great or distinguished, and one

of those enemies was a brother lawyer

who, worsted in an argument by the

ex-Governor before one of the courts

of Connecticut, taunted him with his

humble origin, and to emphasize his

enmity and contempt, while decrying

the probability of the err-Governor being

intellectually or mentally equipped with

sufficient knowledge or learning to

enunciate and define a. sound logical

proposition of law, angrily remarked

to the presiding judge, "Why, sir, that

man used to clean spittoons in Fulton

Market bar-rooms, and at a not very

remote period either.”

The ex-Governor calmly arose from

his seat, cast a pitying glance at his

opponent, whose red nose and watery

eyes proclaimed unmistakably that he,

too, knew something about barrooms,

and turning to the astonished and

indignant judge, said, “I pray Almighty

God, sir, that my friend’s career does

not end where mine began."

LEMAN B. TREADWELL.

New York City.

 

THE LONGEST LEASE

T not infrequently happens in Europe

that there is some bar to the

actual sale of a piece of property-though
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the title of the owner is perfectly good,

the title itself may contain a sale

restraining clause. In such instances,

it is the custom to grant a. lease for a

long period, say for nine hundred and

ninety-nine years- L’Iost persons are

just as well satisfied to be in possession

‘ior nine hundred and ninety-nine years

as for ever.

One of the longest leases known to

exist was granted for a small section of

meadow land, comprising some sixteen

acres. situated in Surrey, England.

This lease was granted on St. Michael’s

Dav, 1651, and is for the term of twenty

nine hundred years. The rental was

fixed at a "red rose ‘when demanded.”

Why this odd stipulation is not known,

as there is nothing about the land in

question to suggest. it, no roses growing

or having ever grown, so far as is known,

on the sixteen acres.

The present holder of the lease may

remain in undisturbed possession for

some time yet, as his tenure does not

expire until the somewhat distant year

$551.

A SPLENDID ORATION

X the Pine Tree State of Maine the

I celebration of the Fourth of July

still partakes of features that have been

obscured in other localities by boat

races and baseball games.

There was a large public meeting on

the town square of one of the cities this

Year, and farrners from miles around

drove in to listen to the speeches and

see the firevvorks- 111 ‘the course of the

exercises the Declaration of Independ

ence was read by a Young attorney

whose smooth-shaVfin face makes him

a pear even younger than he really is.I? farmer from some dis

Afterward a

fided to a bystander that he
lance c012ng his first visit to the city

was ma 7 -

since he got married some thirty years

before, and in commenting on the

celebration said: "Now I never was

much stuck on book larnin’, but thet

young chap did make a splendid speech,

an’ of thet’s the way they teach 'em

ter talk in ther schools now-a-days

why I’m fer eddication!”

 

NO DISPUTE IN THIS CASE

ENATOR X , who now spends

most of his time in Washington,

was formerly a resident of a small town

in North Carolina, and at that time was

local justice of the Peace and was

continually opposed by a local politician

who was inclined to be quarrelsome.

This man was constantly involved

in broils which led to shooting aflrays

and was before the Justice about as

regularly as the court sat.

The Senator passed through the town

recently on his way to Florida for a

vacation, and when the train stopped he

alighted and greeted several old ac

quaintances on the station platform.

After the usual hand-shaking one of the

lot said: "Say Senator, your old oppo

nent G is dead.”

“Another dispute, I suppose,” said

the Senator, “and somebody shot him

at last.”

"Oh, no," said his informant, “there

warn’t no dispute, he died unanimous.”

 

 

 

AN INDISCRETION

NE Starr in an early day was one of

the great lawyers at the bar, but

he had one failing—he did drink. One

morning he appeared before the Supreme

Court while motions and oral arguments

were being heard, and got up and said

to the court then in session :

“I have only one case in your court

My client is poor, and I need fees which

are not forthcoming. I wish this case



50 The Green Bag

could be decided at once, and I will

give the court five dollars if I can get

a decision now.”

The Chief Justice rapped for order

and replied that they could not entertain

such a proposition. The attorney got

up again and thought he would fix it

up.

“Your honors, I did not mean five

dollars for all of you, I meant five

dollars apiece." Then the attorney

was led out by a. brother lawyer while

court and audience broke out in roars

of laughter.

GETTING STARTED

YO UNG Doctor.—-“Well, old chap,

at last I have a case; and he has

lots of money, too."

Young Lawyer.-—“All right, Doc;

when you get him to the point where he

wants a will drawn up, why just ‘phone

over. He may be the means of getting

us both started."

Tlu Edifor will be glad to naive/or t/li: department anything lxkely to entertain the reader: of

the Gran Bag in tin way of legal antiquxlin,fauli¢, and anecdotu.

USELESS BUT ENTERTAINING

“How far is it between these two towns?"

asked the lawyer.

“About four miles as the flow cries," replied

the witness.

"You mean as the cry flows."

“No," put in the Judge, "he means as the

y crows."

And the all looked at each other, feeling

that somet ing was wrong.

——Everybody's Magazine.

 

A pompous member of the bar of the

Quaker City was seeking to convey the im

pression that his income from practice was

exceedingly large. “Gentlemen, I have to

earn a good deal. My rsonal expenses

are over fifteen thousand ollars a year. It

costs me that to live!"

"That's too much," interjected a fellow

lawyer. "I wouldn't pay it,-—it isn't worth

it!" —Woman s Home Companion.

A certain jurist was an enthusiastic golfer.

Once he had occasion to interro ate, in a

criminal suit, a boy witness from ala.

"Now, my lad," he said, "are you ac

quainted with the nature and significance

of an oath?"

The boy, raising his brows in surprise,

answered:—

“Of course I am, sir. Don't I caddy for

you at the Country Club?" —Success.

 

Heard in the Superior Court of Cook county

—The jury, after havin been out for some

time, appeared before t e Court and asked

for further instruction.

Courl—-“On what subject do you need

enlightenment?"

juryman-“We desire to know who the

plaintifl is."

—National Corporation Reporter.

Correspondence

WORDS WHICH MR. GALSWORTHY

DID NOT WRITE

To the Editor of the Green Bag.'—

Sir: In a very charming review of

my play “Justice” which has been sent

to me, your critic uses this expression:

"In naming this ‘a story of guiltless

crime’ Mr. Galsworthy may be ill

advised.” If he had even done so he

would indeed not only have been ill

advised but incorrect. The expression

“a story of guiltless crime” was added

as a headline by the American Magazine

without my knowledge, and gave me a

shock when I read it.

Possibly you might like to draw

your readers’ attention to this correc

tion.

Joan GALSWORTHY.

Wingstone, Manaton, De'uon,

November 24, 1910.
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Tbe Governors ' Conference

The House of Governors held its third

conference at Frankfort, Ky, for five days

beginning November_ 29. Twenty-four Gov

ernors and {our Governors-elect answered

to the roll call. The first. morning was given

up to the formal speeches of welcome by

the Governor of Kentucky and the_mayor

of the city and a reply to these greetings by

the Governor of Rhode Island. The after

noon session was taken up with matters of

routine and organization and_the speech of

Governor-elect “'oodrovv Wilson of New

ersey on the scope of the (_.‘vovernors'_con

erence. It was natural. said Dr. Wilson,

that Americans should turn to the national

government for protection and relief from

industrial abuses, but it 15 _not altogether

desirable that. it. should exercise full powers,

because "to put federal law back ofthe great

corporations would_ have been to give them

the right to dorrtlnate and override local

conditions. to equip them with the majesty

and supremacy of the law which created and

regulated them and to level the variety of

the communities before them.‘ It is there

fore Dr_ “"ilson thinks, incumbent u n the

statés to (yo-operate in meeting the situation

Created by a highly organized business; and

for the u se of this co-operation it IS the

dun. OF {fie Governors kto “throw their

' - ' common tas ."mgngiiiulengtqtgrnoon of Dec. 1, the conserva

‘ f natural resources from a state stand
uo‘n o sdiscussed. Anablepaperwasread by

‘13in: \rorris of Montana. The discussion

‘emo ici ted in b several of the Gover

was pa? ‘ovemor 0?Colorado, the Governor

“0'5 1' 2a and the Governor of Montana
0:‘ Anzt?ng strongly _state supervision of

23% resources rename; Pisces

them, on the whole, although they felt thal

in each instance the laws needed to be amended

and improved. Governor Draper of Massa

chusetts offered some criticisms on the

system of direct nominations, but did not

desire to be considered definitely opposed

to their adoption if some manifest objections

to them can be corrected.

The discussion on automobile legislation

was concerned with automobile regulations

and laws and the methods of licensing, and

aroused a great deal of discussion. The

laws of Massachusetts and Connecticut were

es cially commended.

ext year's conference will be held at

Spring Lake, New Jersey, in September.

 

Personal

 

 

' men , ' ove or

ggisg'sgipiq‘gfiongiy advocated their control
- - 1 vernment.by ‘he hnalluosi‘pogrgant question taken _up

Anot e est-ion of workmen's compensation

was the qudiscussion was opened by Governor

acts. Thifs \fissoun in a very able statement

Hadley o éitions at present existing. There

of the 00:1erial differences of opinion among

were 1113
_ as to what on ht to be accomth? Govebfntoxtjiere was a gengral consensus of

Ph§h.ed' Eat it, was a great subject, which

OP‘n‘On ta alt with wisely and carefully in the

mus‘ be ee The debate on this question

near .fué'u;e{,efal hours._ . ‘

001111?"3 o the two principal matters which
On Dec- r‘l'ly up for discussion were the

were foxlnf direct nominations and of reel

subjects_ Oautomobile laws amongI the differ

procity t‘; Governor Fort of ew Jersey

ent 5L3 ' ' ve Y able paper favoring direct
priesefltef:1 nas_ e Governors m the states

nominat'fo ct nominations are in force favored

Grover C. Hosford has been a

Professor of Law in the University of

Law School to Succeed Prof. Thomas A.

Street, who has been ap inted a member

of the committee to revise the Philippine

laws. Prof. Hosford had been a member of

the editorial staff of the Edward Thompson

Company. -

Hon. Samuel J. Elder was honored by a

companv of jud es and attorneys at a dinner

at the Boston ity Club Nov. 28, when he

deli hted them I’?! recounting his ex riences

at he Hague. he afi'air was complimentary

to Mr. Elder’s success in defending the

interests of the American fishermen. He

was praised by the speakers at the ostpran

dial exercises, which were attended y about

one hundred and fifty, and later applauded

and cheered by Six hundred men when he

delivered his address in the large ball.

pointed

issouri

"No less than three of the judges now

entitled to Sit in the House of Lords won

distinction in athletics in their university

days," says Law Notes of London. "The

Lord Chancellor played three times on the

Oxford cricket eleven and thrice represented

his university at racquets. Lord Macna hten

rowed for Cambridge in the university ioatrace sixty years ago, and in 1851 won the

Colquhoun Sculls-the sculling championship

of the university. And the Lord Chief Justice

was famous in his day both as a runner anda.

cricketer. Among the High Court jud es may

be mentioned Mr. Justice Channell, w 0 W011

the Colquhoun Sculls ten years after Lord

Macna hten, and Mr. Justice Scrutton, 10118

a noted golfer."

Announcement was made December 3 0f

the appointment of Frederick W. behmarriln

of St. Louis to be Solicitor-General of the

United States, to fill the vacancy caulsled n:

the death of Lloyd W. Bowers. Mr. be m
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is one of the ablest members of the St. Louis

bar, and was president of the American Bar

Association two years ago. He was born in

Prussia, fifty-seven years a 0, but came to

America as a boy and live successively in

Ohio, Indiana and Iowa. He practised law

in Nebraska until 1876 and in Des Moines

until 1890, in which car he went to St. Louis

as attorney for the 'abash Railroad. Until

1905 he was a member of the firm of B0 le,

Priest& Lehmann, and is now of the rm

of Lehmann & Lehmann.

 

Wisconsin Cri'minologi'sls med

The annual meeting of the Wisconsin

Branch of the American Institute of Criminal

Law and Criminolo was held in Milwaukee

November 25-26. on. Emil Seidel, mavor

of the city, welcomed the conference. The

president of the Branch, Judge E. Ray Stevens

of the ninth judicial circuit, delivered the

opening address in which he reviewed some

recent decisions in Wisconsin indicating a

tendency of the Supreme Court to disregard

unsubstantial technicalities. He also called

attention to an opinion in a recent Wisconsin

case in which the Wisconsin Branch was

referred to as "a flame in whose light we are

now administering the criminal law." Follow

ing the president's address Hon. Harry Olson,

Chief Justice of the Municipal Court of Chicago,

spoke on “The Organization and Unification

of Courts."

The meeting was notable for the large

number in attendance. The personnel in

cluded judges of the state Supreme Court.

of the circuit courts, of the municipal courts,

district attorneys, prominent attorneys, phy

sicians, ministers and laymen.

The principal work of the conference was

the consideration of the reports of the com‘mittees appointed at the conference of 1909.

The reports, which had been printed and

distributed in advance of the meeting,

related to the following subjects: Trial

. rocedure; Or anization- of Courts; Trial

of the Issue of It ental Responsibility; Sterili

zation; Jury; Juvenile Offenders: Classifica

tion and Segregation. Definite action on the

following subjects, embodied in the reports

of the above committees was taken: That the

existing unrestricted constitutional guaranty

against incriminating testimony by one

accused of crime should be abolished and in

its place Should be substituted, either in the

form of a statute or an amendment to the

constitution, a modified or limited immunity

(as four years at least must elapse before any

constitutional change is possible, the repara

tion of the Substituted scheme wil in the

memtime be in charge of a committee of the

Branch); that the existing statutor provision

declaring that the refusal or faii’ure of an

accused person to testify should create no

presumption against him should be changed

at once so as to permit such refusal to be

considered by the jury with the other evidence

in the case; that the statutes should be so

amended as to require the defendant to raise,

before jeopardy has attached, all questions

of law which can be so raised, or be deemed

to have waived his jeopardy so as to permit

an a peal by the state; that a review on

beha_ of the state should be pennitted on

questions of law decided adversely to it.

even though jeopardy has attached, such

review, however, not to affect the result in the

particular case‘, that where the defence of

insanity is inte sed, the expert opinion in

the case shoul be given only by experts

chosen from a board or commission appointed

by_ the state; that the existing statute re

quiring a judge to grant a change of venue

on the filing of an afiidavit of his prejudice

should be repealed entirely or be so modified

as to prescribe time limits for filing such

aflidavits, and notice thereby to opposite

counsel; that the age limit of girls coming

under the jurisdiction of the juvenile court

be raised from sixteen to eighteen years, and

of boys from sixteen to seventeen years;

that a legislative committee of the Branch

be appointed to put into proper shape the

foregoing action, to bring the same to the

attention of the legislature and to urge

the legislation necessary to make such

action effective.

The following questions were referred to

committees for further consideration and

report at the next annual meeting; the

question of modifying the constitutional right

of the accused to meet the witnesses face to

face so as to permit the state in criminal

cases to secure and offer in evidence deposi

tions; that of the organization of courts;

of the method and of the advisability of a

trial on the special issue of insanity; of

sterilization; and of the advisability of

making obligatory upon all courts of record

in the state the application of the principles

of the juvenile court; the advisability of

providing for the support of the wives and

the support and education of the minor

children of convicted and sentenced persons

out of the earnings of such persons; the

adoption of the indeterminate sentence.

The Milwaukee Committee on Arrangements

added to the hospitality extended by the

city of Milwaukee by tendering to the out-of

town members of the Branch a complimentary

dinner at the Hotel Pfister. At the dinner

Chief Justice Winslow of the Supreme Court

acted as toastmaster and the following toasts

were res nded to: Mere Technicalities,

Howard . Smith, Professor of Law, Uni

versity of Wisconsin; The Press a Mirror

of Crime, John G. Gre cry of the Evening

Wisconsin, Milwaukee, §Vis.; Reversed and

Remanded, oseph G. Donnelly, Chief Justice

of the Civil urt of Milwaukee; Administra

tion of Criminal Law in En land, Professor

E. R. Keedy, Northwestern niversity Law

School. Chief Justice Winslow indicated

that the number of those accused of crime

in the state of Vt'isconsin who escaped punish

ment in the last year, in the Supreme Court

at least, on what might in any sense of the

term be called a technicality must have been

few, as out of the nineteen appeals to that
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court in criminal cases in the last year eigh

teen were affirmed.

The followin officers were elected for the

ensuing year‘ resident, A. H. Reid, Judge

of the sixteenth judicial circuit; vice-presi

dents. John B. Winslow, Chief Justice of the

Supreme Court, B. R. Goggins, attorney;

secretary. William U- Moore, Professor of

Law. University of “'isconsin; treasurer,

bsuis E. Reber, director, Extension Division,

Universitv of Wisconsin : cotancilors, E. Ray

Stevens, Judge of the Cir-cult Court; E. A.

Ross. Professor of Sociology, University of

*Lsconsin; C. B. Bird, antornev; H. H,

acobs. head of University Settlement,

. waukee; E. A. Gilmore, Professor of Law,

L'niverm'ty of Wisconsin .

:Bar A ssocialions

.Yru' York-The annual rneeting of the

Sc“ York State Bar Association is to held

January 19 and 20 in S)rracuse. The principal

address will be delivered by Hon. Geo e_ V,

Wicker-sham, Attorney-General _of the ' mted

States. Senator Elihu Root will preside.

Philadelphia.—-The membership of the_Law

Association of Philadelphia shows a gam of

forty-nine for the past. year, the total enrol

:nent now being nine hundred and ninety

seven. At the annual meeting, held Dec._ 6,

the Association considered. W‘lthout reachmg

any decision, the report of the Cpmmntee

on Registration relating to reorganization of

the courts and this matter will be taken u
a‘ l' \vhen' Jludge Theodore

' ' r a res-O ution opposing the
ii-tiihxslzdviégnggiutional amendments ogflw

kgi‘l'éilliild that thfiy would P1868 the Judiciary

under the immediate control of the_leglsla_

tan: and providing for the appointment

of a oornxnittee to investigate and report on

less objectionable remedies for the present
dela d in the courts of Common pleas. The

folloiiing ofiicers were elected: Chancellor,

. - ce-chancellor, Hampton

Alex. sung-cigar“, Louis Barcroft Runk;

. - V_ Smithers; committee

‘mm’ “7111;513:115 Heckscher, William B.

' - berts; board of governors,
gig-leg?‘ Rjgseph C- Fraley, Charles E.

‘Organ. John M, Strong

 

, "d _'-Hon. \lartin W. Littleton
‘RBMMISZJ r'eccnlly elected to Congress,

0! mo ' . L. Carson of Philadelphia,
and Hon‘ ampgf-xéeneral of Pennsylvania,

former Attof'ne- 1 5 akers at the annual
_ _ b n 311 oixthe Rhode Island Bar

rmdwnntef _ a pqrovidence, Dec. 5. The dinner

by the annual meeting of the

resolution was adopted

sed action by Congress

he moon bill, increasing the

_ dges of the Supreme Court of

salaries of! Jé‘ta ‘es and of the Federal Circuit

the 'niteand District Courts

approving “'1 .

contemplated

 

The subject of Mr. Carson's address was

"The Interest and Value of the Study of

Legal Biography."

Mr. Carson treated the great decisions of

great jurists as records of the personalities

of the men who wrote them and reflections

of the times and conditions under which they

were written. Mr. Littleton touched upon the

present condition of the country as affected

by the enforcement of the Sherman Anti

Trust law. The Constitution and original

scheme of government, he declared, never

intended that the business interests of the

United States should wait upon the Supreme

Court. He believed that Congress should

amend the Sherman law, so that it would

become so simple that everybody could

understand and would respect it.

The ofiicers elected for the ensuing year

are: President, Albert A. Baker; first vicepresident, Cyrus M. Van Slyck; second vice

resident, William P. Shefiield, Jr.; secreta ,

oward B. Gorman; treasurer, James .

Pirce ; executive committee, Dexter B. Potter,

William A. Morgan, Amasa M. Eaton, Charles

C. Mumford and Chester W. Barrows.

Oregon-The Oregon State Bar Association

held its annual meeting at Portland, Nov. 15

16. Reports were received from the com

mittees on grievances, on legal education,

on judicial remedial law and on legislation.

The report of the grievance committee

precipitated extended debate, ending in the

adoption of resolutions instructing this com

mittee to report the names of members deemed

guilty of professional misconduct, and pro

viding for the appointment of a special com

mittee of five to confer with the grievance

committee and report a code of ethics and

amendments to existing statute law improving

the procedure for disbarment.

President Holman in his annual address

discussed "The Uncertainty of Results Under

the Initiative Amendments to the Oregon

Constitution” relating to city charters. He

averred that the crudity of many amendments

was such that it had been necessary for the

courts to amend them in making them into

workable statutes. Mr. Holman particularly

referred to the law relating to the application

of the initiative to the right of a cit to

eminent domain, the power to grant ran

chises, the control of the streets and to

build bridges over the navigable rivers wholly

within a state.

A. L. Veazie discussed the sin le tax and

the efiect of the amendments to t e taxation

laws which were defeated at the recent

election. The speaker declared that Oregon

was to be the battle ground u n which new

ideas of taxation are to be foug t out.

William A. Huneke, Judge of the Superior

Court of Spokane, delivered an address on

"Criticism of the Courts.”

Judge T. J. Geisler spoke on “The Methoti,

of Selecting a Non-political Judiciary

He said he did not favor the plan adopted

by the lawyers, that the lawyers should

nominate the judges.
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Oflicers elected for the ensuing ear

include: President, W. T. Slater, S em;

secretary, W. L. Brewster; treasurer, Charles

J. Schnabel; assistant treasurer, L. C. Mackey,

 

Obituary -

Henry Jll. Hoyt.—Henry Martyn Hoyt,

counselor for the Department of State, died

at his home in Washin on, D. C., Nov. 20,

of peritonitis. Mr. oyt was the strong

right arm of Philander C. Knox when the

latter was Attorney-General, and when Mr.

Knox became Secretary of State the latter

lost no time in obtaining his transfer to the

State Department.

Mr. Hoyt was born in Wilkesbarre, Dec. 2,

1856, the son of Gen. H. M. Hoyt, once

Governor of the commonwealth. He was

educated in the public schools, was graduated

from Yale in 1878, took a post-graduate

law course in the University of Pennsylvania

in 1881 and afterwards was admitted to the

bar and practised law in Pittsburg. In 1883

he married Anna. daughter of Col. Morton

McMichael of Philadelphia.

He came to Washington in 1897 to accept

an ap intment as assistant Attorney

Genera. He served in that position until

March 21, 1903, when he was appointed

Solicitor-General b President Roosevelt to

succeed John K. 'chards. While he was

Solicitor-General, Mr. Hoyt prepared and

argued several noted cases with success.

Many of them were of a constitutional

character and the trace of his work is left in

the law of the land.

William Wirt Dixon.-—Hon. William Wirt

Dixon died at Los Angeles, California, on

 

November‘ 13, 1910, in the seventy-third

ear of his age. He was born in Brooklyn,

ew York, June 3, 1838, but moved while a

boy to Iowa, and was admitted to practice

there in 1858. He practised his profession

in Iowa, Tennessee and Arkansas, and in

1862 crossed the Plains to California, but

soon returned as far east as Nevada, where

he remained four years and then went to

Helena. Montana, and later to Deer Lodge,

Montana. In 1879 he went to the Black Hills,

but returned to Montana and located in

Butte in 1881, where he remained until 1907,

when failing health compelled him to seek

a warmer climate.

Judge Dixon was a member of both Con

stitutional Conventions of the state of

Montana. was president of the Montana

State Bar Association from 1887 to 1891,

and was a representative in the Fifty-second

Congress from Montana. He was prominent

in political life in Montana, and was one of

the leaders of the Democratic Party. In his

law practice he was prominently connected

with the most notable litigation in the state;

he represented the proponents of the will

in the famous Davis will case. For many

years he was Chief Counsel for the interests

represented by the late Marcus Daly. He

was a member of the American Bar Associa

tion, and at the time of his retirement from

the active practice of law was considered

the best lawyer in the state.

James B. Dill.—]udge James Brooks Dill,

until recently a member of the New Jersey

Court of Errors and Appeals, and one of the

leading American authorities on corporation

law, died at his home at East Orange, N. 1.,

Dlgc. 2, of pneumonia. He was fifty-six years

0 .

Judge Dill was a aduate of Yale and was

admitted to the bar in New York City in 1878

and from the beginning of his career devoted

gractically his entire attention to co ration

w. He was the author of “Dill on orpora

tions," the standard work on the subject.

His activities in connection with the manage—ment of various corporations and as director

and counsel of large co rate interests have

made his name known t roughout the United

States. He formed fully thirty important

trusts having an aggregate capital of almost

$600,000,000. He was said to have received

a fee of $1,000,000 for his work in connection

with the organization of the United States

Steel Co ration.

Judge )ill was born at Spencerport, N. Y.,

on uly 25, 1854. In 1858 his parents moved

to hicago, where they remained till the death

of his father in 1862. Mrs. Dill then moved

to New Haven, Conn. Four years later her

son, then fourteen years old, went to Oberlin,

Ohio, where he spent three years in a re

paratory course, entering the freshman 0 SS

of Oberlin College in 1871. The following

year he left Oberlin to enter the freshman

class of Yale University and was graduated

in 1876. For a ear he taught in a private

school in Phila e1 hia, at the same time

studying law with . Cope Mitchell, a noted

equity awyer. He went to New York in

1877, was an instructor in Latin and mathe

matics in the Stevens Institute, and at the

same time entered the Senior class in the

 

Universit Law School, from which he was

graduate as salutatorian of his class in 1878.

In New Jersey as well as in New York

Judge Dill had been prominent in corporation

matters. He had been director and one of the

counsel of the National Steel Company,

of the American Tin Plate Company and the

Carnegie Company. He was a member of the

Roosevelt committee for revising the laws

of New York and was counsel to the com

mittee for revising the laws of Canada, the

only time on record that a forei Government

called in American counsel. e married in

Philadelphia, in 1880, Mary W. Hansell of

that city.
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The Re-organized Supreme Court

THE promotion of Mr. Justice Ed

ward Douglass White of New

Orleans to the Chief Justiceship of the

United States Supreme Court has given

general satisfaction as a thoroughly

non-partisan appointment, fitly recog

nizing the attainments of one of the

Justices of largest experience and most

commanding ability. It would be in

vidious to speak of the Chief Justice as

the ablest man on the Supreme Court

bench, for that would unjustly belittle

the talents of at least two or three others

whose work has been of the highest

juristic order, but it is assuredly safe

to say that the new head of the Court is

excelled by none of his associates in the

qualities that go to make up a great

lawyer and judge, and that the honor

descends upon one readily conceived as

primus inter pares. Moreover it is in—teresting to note that Senator Borah,

himself a great lawyer, when asked his

opinion of the Chief Justice, declared

with deliberation: “If you were called

upon to name the first ten of the men

who have sat upon the Supreme Court

bench since its creation, you would have

to include White's name in the list.

Otherwise the list would be incorrect.”

The cast of the new Chief Justice's

mind, and his general attitude toward

constitutional questions, are indicated by

his record with regard to several im

portant cases. He wrote the opinion

which practically killed the commodi

ties clause of the Hepburn railroad act,

all the Court concurring except Mr.

Justice Harlan. Together with Mr.

Justice Holmes, he dissented in the case

of Continental Wall Paper Co. v. Voight,

which held that a corporation rendered

illegal by the Sherman act has no stand

ing in court for the collection of debts.

He voted with the minority of the Court

in the Northern Securities case, and with

the majority in the Knight case. He

was one of the judges declaring the

Employers’ Liability act unconstitu

tional, Justices Harlan, McKenna and

Holmes dissenting. He wrote the ex

tremely able dissenting judgment in the

Income Tax cases. Though he had been

a strong anti-Imperialist, his independ

ence was shown when he was one of

five of the nine judges who decided in

the insular cases that the Constitution

does not follow the flag. He wrote the

opinion in the famous Haddock divorce

case.

The President in this appointment

departed from precedent, no Associate

Justice having ever before in the his

tory of the Court been promoted to

be Chief Justice. The Legal Intell/i

gencer of Philadelphia has expressed

a. doubt whether this departure from

precedent was wise, no reflection on Mr.



56 The Green Bag

Chief Justice White, however, being

intended. "It may be remembered by

some," it says, "that when the name of

Chief Justice Fuller was under considera

tion by President Cleveland for the

nomination, the Associate Justices

strongly urged upon him the promotion

of Justice Field to the place of Chief

Justice; this the President declined to

do upon the ground that if the Asso

ciate Justices could look to such advance

ment, the expectation might lead to

mutual jealousies and possible intrigue.

The course followed by President Taft

in the case of Justice White is in conflict

with settled custom and tradition, and,

should it be regarded in future as a

precedent, might lead to most unfor

tunate results."

Senator Heyburn was the only mem

ber who opposed the confirmation of

Mr. Chief Justice White when the ap

pointment was presented to the Senate,

and he opposed it on the ground that

selection of one of the Associate Jus

tices was contrary both to precedent and

to policy. Eventually he surrendered

with good grace, voting with the others

so as to make the confirmation unani

mous.

On the question of the wisdom of this

precedent, the sentiment of by far the

greater part of the legal profession is

probably voiced by the National Car

poration Reporter, in its editorial obser

vation:-—

While it is true that the Chief Justice of the

United States has no duties that are not shared

by his associates, and has no greater share than

they in shaping the judicial history of the coun

try, the mere name gives him a conspicuousness

which he would not have if he were a mere pre

siding officer at meetings of the court, elected

as the presiding justice in many other appellate

courts are, by his associates. For this reason,

he should, if possible, be the ablest man on the

bench, and the best assurance of such eminence

would be capable services as an Associate Jus

tice for a suflicient length of time to enable the

Executive to determine his fitness for the oflice

of Chief Justice.

Chief Justice White's exalted con

ception of the duties of his high ofiice

is illustrated by a story told by the

Richmond Times-Dispatch. “A delega

tion of Atlanta citizens called on Chief

Justice White at ten o'clock in the morn

ing, without notifying him. Luckily for

them, he was at home and received the

delegation cordially in his study. The

object of the delegation was to invite the

new head of the nation's most august tri

bunal to speak in Atlanta within a few

weeks. The Chief Justice expressed his

appreciation of the invitation, but made

it evident from the outset that he could

not accept it. To show that he was sin

cere in his declination, he exhibited some

of his work to the visitors, saying: ‘I want

all of you to realize and appreciate what

none of you and very few lawyers appre

ciate.’

"He crossed the room and pointed

to a pile of paper-back books, placed

by the side of his desk chair. There

were two huge piles of books three or

four feet high—some thin, some thick—

twenty or thirty of them in all. Point

ing to this heap Chief Justice White said:

‘That, gentlemen, is why it is impossible

for me to leave Washington. Those

books represent the records in the cases

we have heard this week, and it is only

Thursday now. There will be others.

They must be read. They must be

studied. I went to bed at one this mom

ing, and I arose again at six. I have

been working on these records. That

is the sort of life I have led for seven

teen years on the bench.’ "

A man of great physical stature and

strength, the new Chief Justice, at the

age of sixty-five, keeps his working

powers at their maximum efliciency not

only by reducing his hours of rest but
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by a well-planned regimen of bodily from the eighth judicial circuit, is fifty

exercise. Every morning the proprietor one years old, and is credited to theof a gymnasium in his neighborhood “progressive" school of Republicanism.comes over to his house and puts him He took part, however, in the decision

through a lot of gymnastic exercises,

winding up with a massage. This is to

get the Chief Justice in trim for his

hard day's work.

A favorite walk of his is around the

\khite Lot, the name for the big open

space back of the White House grounds.

Here the big form of the Chief Justice

'5 often to be seen walking around the

lot at his rapid pace, sometimes circling

the route several times during an after

noon. This he does to obtain needed

exercise. Often on such walks his lips

are moving. In such cases he is analyz

ing precedents.

“For," to quote Charles Willis Thomp

son, “finished and elegant as his opinions

always sound when they are handed

down, he does not read them from manu

script. as do the other Justices. ‘He

is like,’ said one of the court clerks,

‘Justice Gray, who would read the title

of a case and then throw his glasses

down and deliver the rest of the opinion

as if it were something on which he

was formulating his views as he went

along. He was a wonder, and Justice

White is like him.’ ”

A United States Senator has said that

Mr. White's opinions are classics in dic

tion, and models of what decisions should

be. This Senator said that he took a

keen joy in the mere reading of a White

decision, because of the pleasure in fol

lowing its masterly arrangement and its

perfect style.

Mr. Justice Willis Van Devanter of

Cheyenne, Wyo., who was promoted

of the Circuit Court of Appeals for his

Circuit, sustaining the position of the

Government in the litigation with the

Standard Oil Company. A former Chief

Justice of the Wyoming Supreme Court,

he is regarded as a high authority in

land cases.

Mr. Justice Joseph Rucker Lamar,

formerly of the Supreme Court of

Georgia, is fifty-three years old, and is

generally regarded as a man of conser

vative tendencies. He has been one of

the leaders of the Southern bar since he

left the state bench, and is a man of rec

ognized strength of mind and character.

Of the nine members of the present

bench, Mr. Taft has already named four

(Lurton, Hughes, Van Devanter, Lamar).

Justices Holmes and Day were appointed

by President Roosevelt. Justice Mc

Kenna was named by President Mc

Kinley. Justice White was appointed

by President Cleveland. Justice Harlan,

who will be seventy-eight years of age

on June 1, was appointed by President

Hayes thirty-three years ago. Justice

Harlan keeps a mind of remarkable

vigor for a man of his advanced years.

The next in age on the bench is Justice

Oliver Wendell Holmes, who will be

seventy in a few weeks, but whose mind

is as fresh and active as ever. This is

the powerful tribunal with which no

other court of the world ranks in majesty

and in power, and which is now called

upon to decide a group of momentous

cases involving the powers granted the

federal Government by the Constitution.



Torrens Land Title Registration, in Its Historical,

Practical and Legal Aspects1

BY GILBERT RAY HAWES, or The New YORK BAR

WHILE seated in a subway car on

my journey from the Borough of

Manhattan, in order to address you here

this evening, I was considering what I

should take as a text for my remarks,

and casually my eyes were directed to

the various advertisements displayed

of patent medicines, hair tonics, pickles,

cereal foods, suspenders, Gold Brick

Twins, etc., when my attention was

arrested by one legend in large type

glaring at me under the electric light,

and which read as follows :

It took courage to guarantee the first title

the risks looked so big. Experience has

taught us to avoid many dangers—and the

money we have saved enables us to pay

promptly the unavoidable losses. Shift the

risk to us. Title Guarantee& Trust Co.,

capital and surplus $14,000,000.

As Squeers would say—“Here's rich

ness for you.” This is what we lawyers

would call “a plea of confession and

avoidance." The Title Guarantee &

Trust Company admits, practically,

that there is a big risk in the old method

of title insurance, and that “it took

courage to guarantee the first title."

It then asserts that "Experience has

taught us to avoid many dangers,” but

it does not explain frankly that the way

in which it "avoids" these dangers is

by issuing policies of title insurance

"subject to exceptions contained in Sched

ule B,” and also subject to the long

and complicated “conditions" printed

in microscopic characters on the back

of the policy, so that in case of any

mistake or omission the Company

 

lAn address delivered October 25. 1910, before

the Lawyers‘ Club. of Brooklyn.

insures the policy-holder only that it

will give him the benefit of a law suit,

as will be demonstrated later.Then this illumining advertisement

of the Title Guarantee & Trust Company

further declares ingenuously "The money

we have saved enables us to pay promptly

the unavoidable risks." Presumably the

money saved refers to the “capital and

surplus of $14,000,000” saved by avoid

ing payment for mistakes made, except

where such payment was “unavoidable."

And then to cap the climax, after such

a confession, it concludes with the

amazing prayer or demand, whichever

it may be regarded, “Shift the risk to

us."

But if there is such a risk, as is frankly

conceded, in the old system of title

insurance, the public undoubtedly will

prefer to adopt a system where there

is no risk and where the state vests an

absolutely indefeasible title which can

not be attacked subsequently, and

whereby an action in rem, instituted by

the owner as plaintiff against all mort

gagees and other lienors and incum

brancers of record, The People of the

State of New York and “all other

persons, if any, having any right or

interest in or lien upon the property

affected by this action, or any part

thereof,” as defendants, and by publi

cation of notice to all the world, and by a

short statute of limitations barring every

one who fails to appear and answer the

complaint, all clouds are removed,

all defects are cured, and upon the

search and report of the Oflicial

Examiner of Title, 9. final judgment and

decree is entered and certificate issued
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by the Registrar. Thus all risk to the

owner is eliminated and a perfect title is

created, not insured. Could anything be

more simple, comprehensive and satis

factory? And this in substance is the

"Torrens System of Land Title Regis

tra'don."

Let us now trace the history of this

Torrens Law, showing its operation

elsewhere and how came it to be adopted

in New York State, what progress has

already been made and the prospects

for its universal adoption in the near

future.

The Torrens System of Land Title

Registration was devised by Sir Robert

Richard Torrens and originated in the

British Colony of South Australia in the

year 1858. As Collector of Customs

he became familiar with the system of

transferring and mortgaging interests

in ships by registering the title thereto;

so, when in the year 1852, he was made

Register General of the Province, his

previous experience in matters of general

legislation in the Legislative Council

prompted him to conceive the idea that

the system of registering titles to

interests in ships, if extended to interests

to land, would render the latter more

readily transferable and would simplify

the practice and reduce the cost of

conveyance. (Torrens’ Essay on Con

veyances in South Australia.)

This law was thoroughly tested in

the courts of Australia and pronounced

constitutional. It was first applied to

the Crown Lands, and was then ex

tended to private lands, until now, after

the lapse of fifty years, it has proven

to be feasible and practical, and has

been generally adopted, and the certifi

cates of registration are everywhere

accepted as basis of mortgage loans.

From Australia the system spread

to New Zealand, New South Wales,

England, Ireland, Wales, Norway, Den

mark, Sweden, France, Germany, Aus

tria and other European countries,

and also the Dominion of Canada, where

according to Judge Riddell, it has been

in successful operation since the year

1860. The Torrens System has also

been adopted in a number of the de

pendencies of Great Britain, including

British Honduras in Central America,

British Guiana in South America, the

Leeward Islands in the West Indies,

the Island of Jamaica, and also Tobago,

Trinidad and Turks Island and several

others.

In the United States this system has

been adopted by a number of states,

notably Massachusetts, Illinois, Indiana,

Colorado and California, in all of which

states the constitutionality of the act

has been upheld by the highest courts.

One of the earliest litigations was in

Massachusetts, where the validity of the

Torrens Law was attacked by the old

title insurance companies on the ground

that it deprived individuals of their

property rights without due process

of law and was, therefore, unconstitu

tional. This question was thoroughly

threshed out some ten years ago, and

went to the highest court in Massa

chusetts, where an exhaustive and

well-considered opinion was rendered

by Judge Holmes, now on the bench

of the United States Supreme Court,

and the act was held to be in all respects

constitutional and a. valid enactment.

(See Tyler v. judges of C01411 of Regiszm

tion, 175 Mass. 71.)

An appeal was taken to the United

States Supreme Court at Washington,

where on motion it was dismissed.

(Tyler v. judges of Court of Registra

tion, 179 U. S. 405.) Consequently this

may be considered a. final adjudication

as no other attack has since been made

upon the law, and titles are now being

registered thereunder in Massachusetts.
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As to the practical operation of the

Torrens Law let me quote as authority

Judge Davis of the Land Court of

Massachusetts, who in 1908 spoke as

follows before the New York State

Bar Association :—

The growth of new business has thus far

shown a moderate but absolutely steady

increase, both in the number of applications

filed and in the assessed valuation of the

property registered. In 1899 it was $626,000;

in 1902, $1,991,000; in 1907, $3,643,000.

People who once apply for registration of

title come back again. No suit has ever

been brought against the Commonwealth,

nor have I ever heard of any claim being

suggested that anybody has ever been cut

ofi from any right or interest in land during

the ten years in which the land title registra

tion act has been in operation. We have

registered the titles to over $20,000,000

worth of property at assessed valuations

and to a vastly larger amount of actual

valuation as the same property stands today.

We have some 8.000 instruments in existence

in the metropolitan district alone. No claim,

as I said, has been made, and no litigation

of any kind has ever been brought that I have

ever heard of by or against anybody because

of his title having been registered. Nobody

has been involved in any of those many

theoretical diificulties which we have heard

described because he has had a registered

title. There has never been a suit, there has

never been a petition, there has never been

even a question as to the meaning of a single

clause of the land registration act.

It is to be noted that this Torrens

Law is practically the same in all states,

and consequently an adjudication in

Massachusetts would constitute a pre

cedent for other states. But the law

has also been tested in separate actions

brought in Colorado, Illinois, Minnesota

and California, where the highest court

in each state has held this law to be

constitutional and not open to attack.

See People v. Crissman, Register of

Titles (Colo. 1907), 92 Pac. 949; People

v. Simon, 176 Ill. 175; Glos v. Kingman,

207 Ill. 26; State v. Westfall, 85 Minn.

437; National Bond (‘5' Security 07- v

Hopkins, 96 Minn. 119; Robinson v.

Kerrigan, 151 Cal. 40; Titlg &’ Docu

ment Restoration Co. v. Kerrigan, 88

Pac. Rep. 356.

Now, as to the history of the law in

this state, it is a well-known fact that

the monopoly of the business of title

searching gradually acquired by the old

title insurance companies, their rapacity,

greed and exorbitant charges, and the

serious mistakes made and losses en

tailed, had become a grave public

scandal. For years the public sought

relief and remedial legislation, but found

the hostile forces arrayed against them

here and in Albany were too wealthy

and powerful. It was only when Charles

E. Hughes became Governor that this

great reform was made possible and

carried into efiect.

In the year 1907 an act was passed

by the legislature of the State of New

York, known as Chapter 628 of the

Laws of 1907, authorizing the appoint

ment of a commission “to examine the

system of registering titles to real

property, known as the Torrens System

and to report on the expediency of the

establishment of that or a similar system

in the State of New York, and, if deemed

expedient, to draft a proposed law for

the registration of such titles and to

investigate and report on the nature

and condition of titles to real property

in the State of New York.” In accord

ance therewith, a commission of real

estate experts and lawyers was appointed

by Governor Hughes, numerous public

hearings were held in New York City

and other cities of the state, and a vast

amount of valuable statistical informa

tion collected, showing the operation of

the Torrens System in other countries

and in other states of the United States.

The commission reported in favor of

the Torrens System as against the old

method of searching titles and issuing
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policies of insurance thereon, and said,

in part, as follows '.—

Torrens System the title is established

forever, and subsequent transfers are

made simply by execution and delivery

of deed, and at the same time surrender

ing to the Registrar of the county in

which the property is located the

duplicate certificate of title originally

The method which is used in New York

and most of the states in this country grows

more cumbersome as it becomes older, and,

in spite of efiorts to make it less burdensome,

is tending to break down of its own weight.

The multiplication of records and complica

non of titles and the repeated expense of

reexamination and the delays incidental

thereto, should be avoided, if any feasible

method of doing so can be devised. We are

very clearly of the opinion that a system of

registering titles may be put into operation

in this state in such manner as to avoid these

and other dificulties incidental to the present

System and to become of much utility and

advantage to conveyanoers and owners of

real property.

Accordingly, the commission recom

mended the Torrens System of Land

Title Registration and drafted a pro

posed act, which was passed by the

legislature in May, 1908, known as

Chapter 444 of the Laws of 1908, other

wise known as the "Land Title Registra

tion Law," which, however, did not

go into effect until the first day of

February, 1909. It was then found

that the presence of certain "jokers”

inserted in the bill at the instance of

the old title insurance companies tended

to make the act uncertain and inopera

tive. A new bill was prepared contain

ing the desired amendments, and this

amendatory act was fiercely opposed

by the representatives of the old title

insurance companies, but was finally

passed by the legislature and signed by

Governor Hughes and became Chapter

627 of the Laws of 1910. So that in

Article XII of the Real Property Law,

as amended, we now have a perfected

method of registering titles under the

sanction and protection of the state.

Particular attention should be called

to the fact that only one search of the

title is necessary. After the property

has been once transferred under the

issued to the owner by the State, and

paying to the Registrar a nominal fee,

upon which he issues a new certificate

to the new owner, without further

expense. Under the old system of title

insurance the title must be searched

over and over again every time the

property is transferred or mortgaged,

and the owner or mortgagor is obliged

to pay at least one-half of the original

premium for a new policy of title

insurance. Under the Torrens System

the statutory fees and disbursements

are small and the title obtained is backed

by the guaranty of the state and free

from the slightest doubt, thus demon

strating the advantage of this system

as compared with the complicated and

costly system of searching and insuring

titles formerly in vogue.

It has been wittily said that a title

insurance company is like the little

girl's definition of a falsehood, namely,

“An abomination unto the Lord, but

an ever present help in time of trouble.”

I think this is quite accurate, provided

the latter portion of the definition is

omitted. Let us see how this works

out in practice.

The general public are under a wrong

impression with regard to the so-called

“policies of title insurance” issued by

the old title companies. They regard

them in the same light as policies of life

or fire insurance which indemnify the

insured against all loss sufiered. A

perusal of the ordinary title insurance

policy will demonstrate that it contains

many exceptions and special provisions

which nullify its value. For example.
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we find a clause to the effect that “no

claim shall arise under the policy until

after final judgment is rendered under

which the assured is actually dispossessed

or evicted from the property.” Conse

quently, should a question as to title

arise, or if suit is brought by some one

claiming an interest in the property,

the present title insurance companies

cannot be compelled to pay at once

to the policy holder any loss or damage

which he has sufiered, but are allowed

to defend the action in court. The

litigation may continue for years, and

in the meantime the policy holder

cannot sell his property or give a good

and marketable title thereto, and fre

quently, not being able to wait until the

termination of the suit he is compelled

to sell the property at a sacrifice, or

accept such smaller amount as the title

company may be willing to pay him

as a purchase price. Even after the

termination of the suit, the title com

pany may still avoid payment to the

policy holder by this provision which

is inserted in the policy of that com

pany, which implores the public to

“shift the risk to us,” as follows:——

In every case this company may demand

a valuation of the insured estate or interest,

to be made by three arbitrators or any two

of them, one to be chosen by the insured and

one by this Company, and the two thus chosen

selecting an umpire, and then no right of

action shall accrue until thirty days after

such valuation shall have been served upon

this Company . . . provided, also, this Com

pany shall always have the right to appeal

from any adverse determination, etc.

If, in the meantime, mortgages on

the property fall due, it is impossible

to have the same extended, or procure

new mortgage loans during the pendency

of the suit, or while a lis pendens is on

file. All this is obviated by the Torrens

System, which vests the title “once for

all."

The Torrens Law in New York, as

amended, having gone into force and

effect only recently, as a consequence

there have been few applications. But

several titles have been registered al

ready under this law and 1 ot a single

title has been rejected, and other regis

trations are now pending in the counties

of New York, Kings, Queens, Nassau,

Suffolk, Richmond, Westchester, Rock

land, etc. The constitutionality of the

law has been upheld by a number of

Justices of the Supreme Court and on

two occasions by the unanimous de

cision of the Appellate Division in the

Second Department. (Dufl’y v. Shirden

et al., 120 N. Y. Supp. 1122.) In this

case some twenty-five separate and

specific objections to the proceedings

to register title were raised by the

attorneys for the Title Guarantee and

Trust Co. in Brooklyn. All these ob

jections were overruled by Mr. Justice

Crane at Special Term, and his decision

was unanimously affirmed by the Appel

ate Division.

It goes without saying that those

who attack the law should assume the

burden of proof to establish its un

constitutionality, and until this is done

the law, as it stands on the statute

books, must be regarded as constitu

tional. There have been so many de

cisions in its favor, as above set forth,

that it would seem to be an almost

hopeless task now on the part of the

old title insurance companies, or any one

else, to have the law set aside or declared

null and void.

In order to cast discredit on the

Torrens System, however, and to delay,

hinder and impede the operation of the

title registration law, in a last desperate

effort, one of the old title insurance

companies has adopted peculiar methods

which can hardly be termed com

mend able, proper or professional. Abut
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ting property owners or even strangers

are sought out and induced by various

means to allow the attorneys for said

company to interpose an answer on

their behalf in the action to register

title, although they are not named as

parties defendant and have no right or

interest in the premises sought to be

registered. The act distinctly declares

that "an abutting owner merely is not a

necessary party to the action,” as the

Appellate Division of the Supreme

Court has held unanimously. (See

Duffy v. Rodriguezet al., 124 N. Y. 529.)

The same attorneys for the same

title insurance company took a position

diametrically opposite to that assumed

by them in the Dufi'y-Rodriguez case,

when they attempted to intervene for

an ignorant Italian as an abutting

Property owner in the suit of Smith v.

Martin et al., and by some irony of fate

Set up in their proposed answer certain

alleged defects of title caused by the

mistakes made by said company on a

previous examination and search when

it rejected the title. Judge Garretson,

who granted an ex parte order allowing

answer to be served, promptly vacated

his own order on learning the true state

Of facts, and Judge Crane thereupon

Signed final judgment and decree of

registration. You, gentlemen, as honor

able lawyers, know that such tactics

can never prevail against right and

justice but that they must suffer defeat

in the end.’

 

With respect to the practical value

of the Torrens System, the question is

2Subsequent to the delivery of this address an

appeal was taken in Smith v. .‘llartin to the Appel

late Division. Second Department. State of New

York. which on the 30th day of December. 1910,

handed down a unanimous decision afl‘irming the

order of Judge Garretson vacating his previous

order. and in the opinion we find this significant

language; " He (Nicola) asks to come in and some

tlv answer which is obviously to make trouble and

delay. in some interest other than his own."

frequently asked what inducement can

be offered to the property owner to have

his title registered now and thus incur

additional expense when he already

possesses a policy of title insurance and

has no immediate intention of selling or

mortgaging his property. There are

several reasons why he should take out

a Torrens title immediately, among

which may be mentioned the following:

1. It will make his property more

valuable and more saleable. There can

be no dispute that an absolutely in

defeasible title created by the state

is superior to a policy of title insurance,

loaded down with “exceptions” and

“conditions."

2. As the statutory procedure in

cluding posting, publication, applica

tion to the court, etc., requires a period

of about two months in order to obtain

registration of title, it is the part of

wisdom not to wait until the necessity

arises for selling or mortgaging the

property, but to so arrange in advance

that the sale or mortgage may be

efiected immediately, without delay,

when needed.

3. Only one search of title is re

quired and after the judgment roll

has been duly filed and the requisite

facts have all been noted in the book

kept by the Registrar, no mortgages,

judgments or other liens can affect

the property, unless they are duly

recorded in the Registrar's book, and

it is a matter of a few minutes only to

surrender and cancel the first certificate

and to secure the issuance by the Regis

trar of a new certificate to the grantee,

upon payment of a fee of $2.00. The

grantee is thus relieved from paying a

big fee for a new search and a new policy

of insurance from some title insurance

company (provided the title is not

rejected on some frivolous ground) and

he goes into immediate occupancy
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No preliminary contract of purchase

and sale is required and there is no

wait of thirty or more days for the title

to be searched over again. This is a

distinct advantage to the grantee, and

the grantor can get for his property a.

much larger price, the difference repre

senting a sum more than sufiicient to

cover the cost of his title registration.

4. At any time after his title has

been once registered, the owner can

in a few hours either obtain a short

time loan from bank or trust company

by depositing his certificate as collateral,

or he can obtain a regular mortgage

loan at slight expense and thus avoid

payment of the excessive fees charged

under the old system.

5. It has been found by experience

that the average cost of a Torrens title

is one per cent of the appraised value

of the property and disbursements,

the minimum fee being $150.00. This

compares very favorably with the

schedule of rates of the old title insurance

companies which do not pretend to

vest an indefeasible title. It must be

borne in mind also that not only does

the owner get more for his money under

the Torrens System, but there is only

one search and one fee which covers

the entire life of the property, instead

of successive searches and successive

fees, which thus tend to diminish the

net amount received either on sale or

mortgage.

There are many other advantages

which might be enumerated, but sufli

cient has been said to prove the su

periority of the Torrens System of

Land Title Registration, which is des

tined ultimately to supersede the “anti

quated, cumbersome and expensive”

system employed by the old title com

panies.

In spite of the twenty-five per cent

“rebate," “rake-off” or “commission”

paid by the title insurance companies

to the lawyers willing to surrender their

clients to the mercies of this rapacious

monopoly, and even if it were increased

to fifty per cent, all sensible people,

lawyers and laymen alike, must appre

ciate the fact that the property owner

is a slave to present conditions, although

the chains of his thraldom may be

gilded. No percentage of fees, however

large, can tempt the conscientious

attorney to betray his client, when he

knows that the Torrens System will

encourage and facilitate transactions

in real estate, and that there is no other

way to obtain a perfect title. In the

end this will provide more business

for every one and the profession will

get its full share of the reward of duty

well performed.

Fifteen or twenty years ago there

was some semblance of competition

and consequent reduction of prices.

The Lawyers’ Title Insurance Company

was organized as a protest against the

methods of the “T. G.& T." as it is

commonly called. But soon a com

bination was formed and a “Gentlemen’s

Agreement" entered into, whereby the

three leading title companies play into

each others’ hands and together monopo

lize the business of title searching by

the possession of original searches,

maps and papers acquired in various

ways, by the control of the money

lending market, and by their millions

of dollars capital and surplus, so that

they can dictate terms to the customer

and borrower.

The term “Examining Counsel" is no

longer a distinction and honor but has

become a shame and reproach, and the

framed certificate upon the wall is all

that is left to remind the lawyer that

he is still a conveyancer in name if not

in deed.

With regard to the question of
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mortgage loans, it has been asserted

by the opponents and critics of the

Torrens System that neither corpora

tions nor individuals could be induced

to loan on certificates of registration

and that consequently the new system

would never prove popular. But these

dire forebodings have been negatived

by the actual facts. Several of the

largest financial institutions of this

city have expressed a willingness to

make loans on Torrens certificates

without requiring a policy of title

insurance, as formerly, and already

several such loans have been negotiated.

It needs no argument to show that a

title vested by the State is infinitely

stronger and better than a policy of

title insurance insuring a so-called

"good and marketable" title, with a

number of strings attached thereto.

The progress already made is ex

tremely satisfactory and every consci

entious lawyer, who is striving to advance

the interests of his client, and not (to

quote a classic expression) “working

for his own pocket all the time,” should

recommend and urge the registra

tion of land titles under the Torrens

System and by his support give aid

and encouragement to those who

have labored so long and so earnestly

to bring about this most beneficent

reform.‘

 

a0n the 3d day of January, 1911, the United

States Supreme Court at Washington. D. C.,

handed down a unanimous decision (the opinion

being written by Chief Justice White) in the case

of American Land Co. v. Louis Zm'ss, wherein they

upheld the validity of the Torrens Land Title Reg

iatration Law as to its constitutionality, and in

particular declared that the operation thereof did

not tend to deprive any person of his property

without due process of law.

Inscriptions on German Court Buildings

BY Rov TEMPLE House1

T WOULD seem as if proverbs would

be nowhere more appropriate than

where legal decisions are rendered. We

remember that all law was once couched

in the form of crisp sayings. In the

old days when every citizen still took

part directly in the making and applying

of laws and there were no separate

legislative and judicial functionaries,

every legal principle was couched in

some striking and easily-retained aphor

ism which was carried from mouth to

mouth and thus from generation to

generation. The legal principles of those

days were so simple and so limited in

their application that these naive sen

tences were perfectly adequate to their
 

' Prussian-American Exchange Instructor in Eng

liah. Guericke-Oberrealschule. Magdeburg. Ger

many.

expression. They frequently took a

humorous turn, and some of them are

quaintly charming.

In a sort of resurrection of this

pleasant long-forgotten practice it is

becoming more and more the custom in

Germany of late to adorn the courts

of justice with sententious inscriptions

and so to brighten the gloomy realm

of Themis with the light of poesy. Thus

we read in wonderful flourishes, below

the sun dial on the facade of Provincial

Tribunal I in Berlin, the inscription:

Snail sol! when,

Zeit wird vergehen,

Rah! muss bestehen.

Let quarrels pass away

As pass the night and day;

Let justice ever stay.
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And the court building in Halle bears

the solemn inscription :—

Ein Volk, ein Kaiser, ein Reich,

Ein deutsches Recht für alle gleich.

One people and one ruling hand,

One law for all the German land.

But it is especially in Provincial Tri

bunal III in Berlin that the authorities

have called poetry into the service of a

public in quest of justice. From every

wall we are greeted by neat sayings which

help to make the time shorter for citizens

in waiting. We find, for example, a

couplet which seems to incline rather to

the mild theory of the possibility of

reforming the criminal than to the hard

doctrine of warning example, and which

runs:——

Strafe soll sein wie Salat,

Der mehr Oel wie Essig hat.

No prisoner and no good salad spoil;

Let each have less of vinegar than oil.

Much severer is the bureaucratic

rhyme that we meet later:

Lieber was gutes nicht belohnen

Als was schlechtes wo verschonen.

Rather not reward the good

Than not punish where you should.

A very cutting rhyme is the one:

Allen Recht zu than, würde mir nicht bangen,

Wurden alle nur was Rechts verlangen.

I'd work for right to all with main and might,

If each one wanted only what was right.

And the warning lines are addressed

to witnesses:

Ja soll ja, nein soll nein,

Nein nicht ja, ja nein nicht sein,

Der, der and'res reden kan,

Ist kein Christ, kein Biedermann.

Yes must be yes, nay must be nay.

Yes never no, nay never yea;

Who speaks not truly, never can

Be Christian, or be honest man.

We are warned against all nervousness

and haste-even on the part of the judge

—by the words :—

Man kann in Ruhe etwas tun,

Man kann im Tun etwas ruh'n.

A quiet man can something do;

He can be calm and active too.

A somewhat dubious estimate of our

administration of justice is given in the

touchingly frank comment:

Der Lehrer in der Schule

Der Richter auf dem Stuhle,

Der Kaufmann bei der Ware,

Der Priester vorm Allure,

Der Maler vor der Leinwand

Vertragen keinen Einwand.

The teacher in his school,

The judge upon his stool,

The merchant with his wares,

The priest at altar stairs,

The painter at his picture,

Will hear no blame, nor stricture.

Remarkably well equipped, also, with

quaint judicial rhymes is the new court

building in Rudolstadt. Every window

frame and closet door is adorned with

curious couplets for which Attorney

Klinghammer of that city is responsible.

Some of these quaint aphorisms are very

much worth preserving. We find, for

example :

Kreuch' bald ins Bett‚ fang zeitig an,

Du musst eyn klares Köpflin han.

Go tumble early into bed

If you would keep a lawyer's head.

Führ deyne Sache gut oder schlecht,

Der Menge machst du's niemals recht.

D0 your work well, or do it ill,

The mob will blame, do what you will.

Geh’ deyne Wege scharf und grad’,

Du bist kein Winkeladvocat.

Seek out an honest way and true;

No pettifog attorney you.

Schwankst zwischen Neigung du und Pflicht.

Horch aufl'. was deyn Gewissen spricht!

If two opinions split the way,

Hear what your conscience has to say.
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Srhnauz m'emals deynen Gegner an,

Er is! mic du ein braver Mann.

Don't curse defendant black and blue,

He's just as good a man as you.

Die anne Eh’ bring! wahre Freud’,

first man’: Gen'chl :ie un'eder :eheidl.

Unhappy marriage finds no joy to mend it,

Except when judge and courts step in and end it.

Verliem 41:, loss kein Thrdnlein rinnen,

Z100 kémml ml sugleich ge-un'nm.

At losing show no tearful face,

Two mnnot win the selfsame case.

Schau deyne Ada grindlich an,

Sam-t bit! du eyn verlorner Mann.

Be careful of your (legal) deeds,

'Tis thus a notary succeeds.

Promrsloj is! air: Haufm Mist,

Dareyn es'n Kérnlein Rechten: ist.

A court proceeding is a barnyard heap

Where pounds of filth a grain of justice keep.

Die Strafrechtsrevisiansinstants

Ist 'wie ein Kdtzlein ohne Sch-wants.

Our Criminal Law Revision Court

Is like a cat whose tail's too short.

Wills! du beym Volk in Achlung :tahn,

Deyn Maul muss wie ein Maihlwerk gahn.

Wilt thou have honor from the mob?

Then let thy tongue and jaw bone bob.

Sey immer hfiflich nor Gericht—

Dos Zdhneflatschen lohnt sicht m'chl.

My friend, speak judge and jury fair:

It never pays to curse and swear.

Notarius mficht'st du geme seyn?

Dazu is! unser Land :14 Main.

Law would you study?—-Slow and steady:

We know too much of law already.

Some Instances of Large Fees

By C. V. TEVIS

HE day of the trust, the merger

and the consolidation of the coun

try’s industries brought a new oppor

tunity to the legal profession. Corpora

tion law became a business, practically,

and the lawyers “legal partners." Re

tainers of $50,000 were given and

$250,000 bills paid without a quibble.

For the lawyer having knowledge and

the ability to apply it in any branch

of corporation practice, the high road to

munificent reward was paved and

shortened.

It is in proportion to the growth of

the huge economic combinations of the

day, that the rewards have increased.

The same applies to criminal law, for

nowadays the character of the crime

and of the one accused determine, to

a great extent, the lawyer’s fee. '

The record of achievement of some

of the great legal lights of the day is

a marvelous one. The reversal of Judge

Landis’ fine of $29,000,000 ended a

brilliant piece of work by the Standard

Oil Company's attorneys. More than

$1,000 a day was the price the company

had to pay for this service during all

the long time the case was in preparation

and in court. The reorganization of the

sugar trust, under New Jersey laws, by

John E. Parsons was an accomplish

ment for which a bill of a quarter of a

million was felt not to be exorbitant.

The late James B. Dill efiected an agree

ment between Carnegie and Frick after

only two weeks of work, and received

$125,000 reward.

The $1,000,000 remuneration re

ceived by William Nelson Cromwell

for the sale to the government of the

French interests in the Panama Canal
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is one of the famous fees of recent years.

Edward Lauterbach, who reorganized

the Third Avenue Railway in New

York, was paid $200,000. What Senator

Elihu Root and Paul D. Cravath

received for their legal work in connec

tion with the transfer of the Equitable

Insurance Company to Thomas F.

Ryan cannot positively be stated, but

the fee is acknowledged to have been

a record breaker.

Twenty-five thousand dollars was

paid Delphin M. Delmas, who was

engaged as special counsel during the

first Thaw trial. Mr. Delmas was

brought from San Francisco especially

for this purpose. The will of Henry

B. Plant was broken by William

D. Guthrie, who was paid $800,000.

Governor Hughes and William M. Ivins

together received $42,500 for conducting

the insurance and public service in

vestigation in New York. Even that

distinguished representative of the "old

school" Hon. Joseph H. Choate accepts

$50,000 fees now where he formerly

got $5,000.

But he earns the $45,000 difference.

He is as much a genius of hard work

as a man of brilliant mind. So are the

others mentioned in the short list.

From every sort of walk in life they have

come up to the plane of the modern

opportunity, which they have grasped

with a determined grip.

A man who settled in New York

only five years ago holds today an

enviable position by reason of his

alertness to grasp opportunity and his

inordinate capacity for hard work.

He is Louis C. Krauthofl’, who, although

having among his regular clients some of

the most powerful financiers and largest

corporate interests in America, is prac

tically unknown to the public at large.

The reorganization of the Metropolitan

Street Railway Company and the re

habilitation of the Chicago Subway

Company are two of the famous cases

in which he has been interested during

the past year, in connection with his

routine duties as counsel for the "Beef

Trust,” the "Leather Trust" and one

or two other so-called monopolies. As

the private legal adviser of J. Ogden

Armour, one of his connections, Mr.

Krauthofl would have enough business

to keep him busy all the time if he

were an ordinary man.

It requires strenuous application to

hold the title New York has given

him, “the greatest corporation lawyer

in the city," and Mr. Krauthoff had to

follow like methods to win the place.

He was born near Jefferson City, Mo.,

and his parents, who had emigrated

to this country from Germany, were

people of small means. His father was

a petty storekeeper and probably did

not take in as much in a year as his

son now makes in a day.

As a boy, Louis Krauthofi got only

such education as the public schools

of his native town afforded. His one

ambition was to be a lawyer, and as soon

as possible he entered the ofiice of Ewing

and Smith, local attorneys, and in 1876,

when only eighteen, was admitted to

the bar. A year later his qualifications

were so widely recognized that he was

appointed assistant attorney-general

of the state, which ofiice he held for four

years.

Following a term in the Missouri

legislature, Krauthofi' moved to Kansas

City, where for thirteen years he played

a remarkable game of politics. But

the town became too small for him,

and he went to Chicago as general

counsel for the Armour interests. In

turn he outgrew the western metropolis.

Then began the present period of his

career. The law has indeed been for

him a wonderful highway to success.

‘1
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Martin W. Littleton is also a brilliant

example. He was born in Roane county,

Tenn., Jan. 12, 1872, and started

in life as a track walker out of the town

of Weatherford. He had no intention,

however, of remaining in such an occu

pation for any length of time, for he

had one great purpose in life. He was

going to be a lawyer.

At all sorts of odd hours he gathered

his education. He had no time to go

to school. Then one day he told his

boss on the railroad that he was going

to New York to become a great lawyer,

and threw up his job.

At the age of nineteen he began the

practice of law. The opportunities in

Texas attracted him, and he went to

Dallas, where he soon became well

enough acquainted to enter the lists and

be elected assistant prosecuting attorney.

The experience he obtained in this

position proved invaluable to him. In

the office of assistant district attorney

of Kings county, N. Y., which he later

held for four years, he made an enviable

record. Then August Belmont found

him, and he was made.

As attorney for the United States

Express Company, and various other

combined interests, his fees have in

creased to that point where the ex

travagances of life in New York do not

disturb the serenity of his bank account,

and he has just been elected to Congress,

though scarcely more than forty.

Elbert H. Gary, Chairman of the

Board of Directors and the Finance

Committee of the United States Steel

Corporation, did not follow the path

of the least resistance when he started

out to make his way in the world. He

chose the law, and this choice meant

hardships and hard work.

He received his early education in

the Wheaton, 111., public schools. His

parents were pioneer residents of that

town, and most ardent supporters of

the little Methodist Church there. Later,

when he was able, he took a course

in the Wheaton College, which was

organized when he was fourteen years

of age. He was admitted to the Illinois

state bar in 1867, and settled down

to the routine of a small town lawyer.

In turn he was president of the village

(for three terms), and the first mayor

(for two terms) when the place was

incorporated. As a politician of the

"old school” it is said that there were few

better than Gary. At that time he was

apparently a shining mark of the kind

that prefers to be a big toad in a little

puddle to a pollywog in a pond. Du

Page county folk thought a good deal

of him, too, so much so, in fact, that

after his last term as mayor they

elected him county judge and kept him

in office for two terms.

Then, all at once, he shocked his con~stituents immeasurably by pulling up

stakes and going to Chicago to hang out

his shingle. He had seen the grand

opportunity of his life in the way of

“specialization," which about that time

began to receive much attention, and

he had lost no time in taking advantage

of it.

For twenty-five years the “county

judge" practised law in Chicago with

single purpose and signal success. He

became the counsel for several railroad

and manufacturing corporations, his

interests gradually widening and deepen

ing. In 1898 he retired from the public

practice of law, to become the president

of the Federal Steel Company, which

was the first of a number of similar

positions he has held.

The general-in-command of the

Standard Oil Company’s legal army,

Mortimer F. Elliott, owes his present

position to his quickness in recognizing

and seizing upon a single opportunity.
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So far as birth and social position are

concerned, Mr. Elliott was seriously

handicapped. What education he re

ceived he had to fight for, working all

day and studying the greater part of

the night.

In the Bradford oil district in north

western Pennslyvania in the early

eighties there was a rush of legal business

of the most chaotic sort. The laws

governing the ownership of oil and gas

were conflicting, and no one appeared to

understand the law. Of all the lawyers

who were then in this district young

Mr. Elliott alone saw the great chance

and took it.

Very elaborately and painstakingly he

went over every law that could possibly,

by the farthest stretch of imagination,

be applicable to any oil or gas case.

Besides this he carefully familiarized

himself with all the methods used by

the producer and the marketer of both

these commodities.

The reward for all this labor, which

covered a period of many months, was

neither slow nor small. He won several

cases from the Standard Oil Company.

This was cause enough for him to attract

the attention of the magnates, but he

went farther. He demonstrated that

he knew all that could be learned about

the oil and gas business, and that he

was really the only one who did and

who could apply his knowledge.

As a result, he was soon invited to

identify himself exclusively with the

Standard and its general solicitor, and,

since the death of Samuel C. T. Dodd,

the former counsel-general, he has been

at the head of the company's legal

forces, a position that had made him one

of the best paid lawyers in America.

Richard A. Ballinger, Secretary of

the Interior, who, when not actively

engaged in politics, is one of the lawyers

of the highest fee, used to ride many

miles every Sunday in one direction to

recite Latin to a soldier, and several

miles in another direction to recite

Greek to a minister. It was imder con

ditions like that the young man fought

for an education in the law.

By dint of much labor the small sum

necessary for a course in the University

of Kansas was raised, and there young

Ballinger went for three years. After

his graduation from an Eastern school,

through which he was assisted by

Senator John J. Ingalls, he studied in

the office of S. Corning Judd, a prominent

Chicago attorney. He went to Kanka

kee, Ill., and became city attorney;

then to Decatur, Ala., to become city

attorney; thence to the state of Wash

ington, where, in Jefferson county, he

was for four years on the superior bench.

He later became mayor of Seattle,

and in that city conducted a very

high-class legal business before being

called to join the Cabinet of Presi

dent Taft.

R. S. Lovett, the late Mr. Harriman's

“man behind the gun,” was discovered

away down in the Texan wilds. Just

fifty years ago he was born at San

Jacinto, and the San Jacinto of 1860 was

“some Western place.” In what schools

there were there young Lovett received

his education, topping off, some years

later, with a course in the Houston

high school. This was all of the

academic that he received. But it was

enough. He was the kind that, his mind

once made up, would learn the law

whether or not there were any schools.

He began at the bottom and worked

up through all the complexities of rail

road law, representing at times about

every line in the state. One day Mr.

Harriman invited him into his private

car and without further ado carried

him off to New York and made him

chief counsel of his entire railway
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system, and president of some of the

individual lines.

A minister’s son, James B. Dill,

dropped into New York in the year of

1878 from his home in Spencerport,

by way of the Yale Law School, and

then crossed the ferry and set up shop

in Jersey City. In 1905 he became

Judge of the Court of Errors and

Appeals of New Jersey, at position into

which he dropped, as itwere, for a rest,and

which he had resigned before his death.

It was he who said, “The lawyer has

become a legal partner of trade."

And he should have known, for he

single-handed had drafted the charters

of thirty-five of the largest corporations

ever created, besides having had a hand

in several hundred others. When he

gave up his practice to sit on the bench

he actually resigned from the directorate

of nearly a hundred corporations. He

had amassed a fortune as a “legal

partner.”

Almost at random one may put down

his finger on the list of the big lawyers

of the country and the name which is

touched will be that of a man who has

won by worth and work. The world

today may look enviously upon him

and accuse him of having been born

with a golden spoon in his mouth, but

his real story is different. He merely

grasped the unusual opportunity.

Victories of Great Lawyers-Andrew Hamilton

BY ARTHUR WAKELING

" RE there not younger men in New

York? I—l am an old man."

Andrew Hamilton smiled as he looked

into the face of his visitor, Mrs. Alex

ander, the society leader of New York.

"But I have made this journey from

New York to Philadelphia—and oh,

it's a terribly long one!—just to ask

you to defend Zenger. The integrity

of the government, the freedom of

speech and the liberty of the individual

all depend upon Zenger’s acquittal—and

upon you. Whether the year 1735 is

to be a byword and a reproach forever

in New York—”

"I had not thought it so serious. If

there be aught I can do"—the old

lawyer’s voice thrilled with the en

thusiasm of youth—"in the cause of

peace or justice or liberty, depend upon

me to do my best. I'll defend this man

Zenger!”

There was a tense, thrilling pause in

the gray, dusty twilight of the office.

Mrs. Alexander well knew what that

decision meant to the people of New

York.

In a low voice she began to outline

the case to the lawyer.

Zenger was the publisher of The New

York Weekly Journal, a paper in which

the evil practices of Governor Cosby,

one of the worst men who ever preyed

upon the colonial government of New

York, were energetically and skilfully

denounced.

Cosby was the governor who said to

Chief Justice Lewis Morris, upon the

presentation of a gift of seven hundred

and fifty pounds voted by the Assembly:

"Zounds, why did they not count the

shillings and the pence!”

Lewis Morris, Alexander and Smith

were the principal opponents of the

Governor and also the writers of the

articles printed by Zenger.

“These articles must stop—at any

cost!" Cosby asserted.
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And he proceeded to carry out his

designs with an unscrupulous craftiness

that fully equalled his cupidity.

He ordered certain copies of the Weekly

Journal to be burned by the hangman

on Wall street, in the open square before

the City Hall. His command was

obeyed finally, but the burning was

anything but an unqualified success.

The city authorities refused to sanction

the act; the court forbade it; the

hangman refused to ofiiciate at the

miniature conflagration; and not a

person would witness it. So the burning

took place in a lonely and ominous

solitude, while Governor Cosby swore

revenge.

Shortly after this, Zenger was arrested

and charged with having published

libelous articles in his paper. Alexander

and Smith had promptly taken up the

defense and were as promptly debarred

by the Govemor’s justices. With these

two men out of the way and with no

other distinguished lawyers to defend

Zenger, Cosby felt secure. His time of

triumph was approaching.

Then it was that Mrs. Alexander,

escaping the vigilant guard kept by

Cosby on all his enemies, journeyed to

Philadelphia-—an ordeal of sufficient

terror to deter the stoutest heart, since

the coach was without springs and the

road without grade-—to ask Andrew

Hamilton, famous throughout the colo

nies, to appear for Zenger.

As she had said, it was more than the

mere saving of the German publisher;

it was the establishing of the freedom

of speech and press throughout the

New World.

The historical trial of colonial New

York took place August 4, 1735, in the

City Hall on Wall Street, before which

had occurred the farcical burning of

certain copies of the Weekly Journal.

Cosby had resolved, however, that he

would not lose in this contest with his

people, and he had taken every means

to insure his success.

There was a breathless silence when

Andrew Hamilton entered the court

room and took his place. The attorneys

for the Governor looked askance at their

opponent; Cosby scowled savagely at

the justices; and'they held a whispered

consultation.

Brilliant, thrilling was the defense that

Hamilton made. He knew that, accord

ing to recognized principles, the law was

against him. But his plea for the

freedom of speech and press was no less

convincing and his assurance was no

less inspiring.

He admitted that the alleged libel

had been published; but he claimed that

every word of it was true. Then the

court took a hand in the proceedings

and denied him the privilege of proving

the facts true, in spite of his very just

protestations that the truth of the facts

lay with the jury to determine.

Then he launched into a discussion

of libel as sarcastic as it was clever :—

“I sincerely believe, that were some

persons to go through the streets of New

York now-a-days, and read out of the

Bible, if it was not known to be such,

Mr. Attorney, with the help of his

innuendos, would easily turn it into a

libel. As for instance: Is. ix: 16: ‘The

leaders of the people cause them to err,

and they that are led by them are

destroyed.’ But should Mr. Attorney

go about to make this a libel, he would

read it thus: ‘The leaders of the people’

(innuendo, the Governor and counsel of

New York) ‘cause them’ (innuendo, the

prople of this province) ‘to err and they’

(the Governor and counsel meaning)

‘are destroyed’ (innuendo, are deceived

into the loss of their liberty, which is the

worst kind of destruction).”

Finally, he swept into the flowing
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periods of his peroration, a fitting climax

to the forensic eloquence of his speech.

"Power may justly be compared to a

great river: while kept within its due

bounds, it is both beautiful and useful;

but when it overflows its bounds, it is

then too impetuous to be stemmed; it

bears down all before it, and brings

destruction and desolation wherever

it comes. If, then, this is the nature of

power, let us at least do our duty, and

like wise men (who value freedom) use

our utmost care to support liberty, the

only bulwark against limitless power,

which, in all ages, has sacrificed to its

wild lust and boundless ambition, the

blood of the best men that ever lived."

There was a solemn and tense stillness

in the little court room, with the sober,

black-gowned justices sitting behind

the great panelled oak desk; the lawyers,

glancing furtively at each other and

fingering their quill pens nervously; the

eager, expectant, and yet serious, terribly

serious crowd of spectators; and the

jurymen, filing into their places, white

and anxious, yet with a gleam of satis

faction in their glances about the court

room.

"Not guilty!"

The words of the foreman were

followed by a shout of triumph that was

repeated endlessly with redoubled en

thusiasm in the streets outside.

Hamilton was carried away by his

overjoyed friends to be banquetted and

acclaimed the champion of liberty. He

was presented with the freedom of the

city and a lavishly decorated gold case

in which to preserve it; for he had won

for the people of New York the freedom

of speech—the freedom of criticising

what they believed wrong, of doing

what they believed right. He had

gained for them the first victory of

independence.

And Benjamin Franklin, writing in

the Pennsylvania Gazette, August 6, 1741,

when the old lawyer had passed away,

said: “He feared God, loved mercy and

did justice. What more could be said

of any man!”

Case-Law Verses 1

BY FRED R. BARLEE, BARRISTER-AT-LAW

WITHDRAWAL OF OFFER BEFORE TIME

GIVEN FOR ACCEPTANCE

(Cooke v. Oxley, 3 T. R. 653)

OFFERED goods for sale to B,

B said, "You're very kind;

Give me till four o'clock today,

I can't make up my mind."

Meanwhile a chance of selling came,

Which A quite rightly took,

IM attach have been made from a little book by the author, which bears the sub-title. "A

Malaria Tcahnim of Leading Cases for the Use of Students and Others."

0
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As you may ascertain at will,

From Oxley sued by Cooke.

Had A the offer open kept,

He might have still been ruing it;

He wasn't bound, no quid pro guo

Was given him for doing it.

“TRESPASS” AND “CASE"

(Scott v. Shepherd, 2 w. B1. 892)

N Scott v. Shepherd read the law

On “trains-s" and on “case";

A lighted squib by Shepherd thrown,

Burst in the plaintiff's face;

Although it passed from hand to hand,

The Court was iain to say

"Who threw it first must be compelled

The damages to pay.”

MEASURE OF DAMAGES IN CONTRACT

(Hadley v. Baxendale, 9 Ex. 341, 1895 (12) Ch. 377)

HE case where Hadley sued one Baxendale

The lawyer cites, the student should not fail

To read, for this to damages applies

In actions that from breach of contract rise.

In Ebbetts versus Conquest we can trace

The judges followed and approved this case.

MEASURE OF DAMAGES IN ACTIONS ON TORT

(Vicars v. Wilcox, 8 East 1; Lumley v. Gye, 22 L. J. Q. B. 463)

ICARS v. Wilcox, Lumley versus Gye,

You'll quote, however, as authority,

For estimating damages of different sort,

Such as arise in actions laid in tort.

SUA CU/QUE DOMUS TUTISS/MUM REFUGIUM

(S'emayne v. Gresham, 5 Coke 91)

" N Englishman's house is his castle,"

A maxim as terse as it's plain.

In 5 Cake 91 is reported

The case so well known of Semayne.
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DAMNUM SINE INJURIA

(Chasemore v. Richards, 7 H. L. C. 349, 29 L. J. Ex. 81)

MNUM alone won't found a. claim,

To plaintiff's satisfaction,

"Because without injuria

It gives no right of action.”

The student learns, and learns as well,

By reading up the case, more

About riparian owners’ rights

In Richards sued by Chasemore.

TRESPASS AB IN]T10

(The Six Carpenters’ Case, 8 Coke 146)

E carpenters six, ye were good at your trade,

In the Court it was found that your case was well made.

'Twas plain you intended the landlord to chisel

Yet his action for trespass went out with a fizzle.

You were thankful, no doubt, so to you is the Law,

You gave it the handle for more than one saw.

NO CONTRIBUTION BETWEEN JOINT TORT-FEASORS

(Merryweather v. Nixan, 8 T. R. 186)

N contract the Law has no wish to gainsay

What between two defendants is called contribution,

So if one has the whole of the damage to pay,

The other for his share must make restitution.

Merryweather v. Nixan declares that in tort

The Law will not sanction a rule of this sort.

Perth, Western Australia.

  



The Doctrine of the Separation of Powers

RECENT article by Professor

Henry J. Ford of Princeton Uni

versity, on "The Cause of Political Cor

ruption,"1 is striking in that it attacks

the separation of the judicial, legislative

and executive powers, under our form

of government, as inconsistent with the

principles of political science. Emphasiz

ing the notion that our knowledge of

these principles is based on inductive

study of history, the writer maintains

that healthy governments have always

owed their well-being to the connection

rather than the separation of the powers.

Governments in which public opinion is

restrained from expressing itself by an

elaborate system of “checks and bal

ances" are in his opinion unhealthy.

The reader obviously will have to take

into consideration the fact that the

article was written from the standpoint

of one for whom democracy and the

untrammeled rule of the majority are

synonymous. Confident generalizations

which indicate no profound mastery of

so large a subject may excite some in

credulity.

“Both Montesquieu’s theory" of the

separation of powers, writes Prof. Ford,

“and Blackstone's adaptation of it are

now discarded by political science. . . .

The causes of the discredit in which the

doctrine now stands are soon stated.

It is found that forms of government

which are constructed on that principle

always experience derangement of con

stitutional function, and it is found that

forms of government displaying consti

tutional vigor and efficiency are organ

ized on the directly contrary principle

of the connection of the powers."

 

' "The Cause of Political Corruption," by Henry

Jones Ford, Professor of Politics in Princeton Uni

versity. Sailmer's, v. 49, p. 54 (Jan.).

The authority of Montesquieu is, of

course, exploded, and the separation of

the powers must rest partly on a legal

fiction. The three powers, even under

our own Constitution, do actually over

lap one another, though legally distinct.

To this extent Prof. Ford's position will

be sustained by modernscientificthought,

but he goes much farther, and he is ven

turing on shaky ground when he claims

that every legal separation of powers

invites constitutional decay and political

corruption.

From the following it will be seen

how he develops the theory and how he

connects it with the idea of a pure

democracy:—

“A government of separated powers is

plainly incapable of responding to de

mands for greater efficiency of adminis

tration. In fact, as soon as attention is

turned to business efl'iciency, separation

of powers seems out of place. Any one

who should suggest that in the organiza

tion of a private business corporation

the president should not take part in the

meetings of the board of directors, would

be stared at as being out of plumb men

tally. There is really no difference

between public business and private busi

ness as to the principles of successful

management, nor is any such difierence

supposed to exist except where people's

minds are clouded by eighteenth cen

tury superstitions. As soon as Montes

quieu’s doctrine is examined, it is found

that by its terms it does not make for

efiiciency. . . . In the acute phase of

constitutional disease from this principle

the separate powers are forced to move

by violence, making the true constitu

tion a military oligarchy. In the chronic

phase they are forced to move by cor

ruption, making the true constitution a
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plutocratic oligarchy. Means do not

exist for action in the sole interest of

the general welfare, for the essential

characteristic of the scheme is that all

action shall be subject to the consent

of privileged interests distinctly repre

sented in the government. The scheme

was not made for democratic use and is

not susceptible of conversion to demo

cratic use. This is the secret of the

disharmony between American society

and American politics. The rule of the

people cannot be made effective for lack

of appropriate institutions. Their sover

eignty cannot become concrete and

practical without an organ in which it

can reside."

The diametrically opposite view of

this subject is taken by a Justice of the

United States Supreme Court, who goes

back to Montesquieu for his theory of

the state and asserts the doctrine of the

separation of powers in what might

almost be called a re-actionary manner.’

Mr. Justice Lurton’s views of the

Constitution are those of a strict con

structionist on whose mind the theories

of Savigny and succeeding German jur

ists appear to have made scant impres

sion. He seems to give too much

weight to the doctrine that a rigid Con

stitution is superior to a flexible one,

a doctrine in which Mr. Bryce appears

to be a firm believer, but which Professor

Morgan of the University of London

shook to its foundations in an article

noticed in these pages last month (see

23 Green Bag 38). Prof. Morgan went

too far, in our judgment, in maintaining

the superiority of flexible constitutions,

the advantages being nearly even, inas

much as the rigidity or flexibility of a

Constitution rests in the last analysis

on the rigidity or flexibility of public

 

"'A Government of Law or a Government of

Men?" by Associate Justice Horace H. Lurton.

North American Review, v. 193. p. 9 (Jam).

opinion. The argument that the rigid

ity of our American Constitution must

be sedulously preserved, to shield our

government from tyranny, a view earn

estly defended by Mr. Justice Lurton,

is not invulnerable. Any higher degree

of rigidity than that which our Consti

tution automatically maintains for itself

is both impracticable and undesirable.

On the whole, the separation of powers

in the American Constitution cannot be

said to have worked badly. If the

powers do in fact overlap each other, it

does not follow that they should be so

merged as to lose their identity. The

doctrine can no longer be stated in the

extreme form in which Montesquieu

stated it, but it has stood the test of

experience so well that when it is stated

in the form which study of our insti

tutions shows to be necessary it must be

pronounced sound, at least with refer

ence to the American commonwealth.

And that the three powers are co

operative, not conflicting, and should be

exercised as far as possible in orderly

harmony, is a position with which all

should agree, applauding the following

remarks of Mr. Justice Lurtonz

“The Courts possess neither the power

of taxation nor that of the sword. They

are dependent upon the legislative power

for their existence and upon the execu

tive for the force needful to enforce their

judgments. Set in the place of an

arbiter between the branches among

which the functions of government have

been parceled, they constitute the bal

ance-wheel in our unique and splendid

governmental system. They are the

guardians of the fundamental law which

conducts and controls the otherwise un—controllable legislative power. Their

dominating authority is moral. They will

continue to retain the authority neces

sary to their free action so long only as

they shall respect their own limitations.
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scrupulously avoiding the exercise of

powers which they have not and fear

lessly exercising those which they have.

But this duty of keeping within the

limits of the organic law is one which

does not rest upon the judicial branch

with any greater force than it rests upon

the co-ordinate departments of govem

ment. The lawmaker no less than the

judge exercises his oihce under the same

solemn obligation to support and uphold

Mr. Morawetz’s Views

N the opinion of Mr. Victor Mora

wetz, “the actual decisions of the

Supreme Court, with the exception of

the decision in the Sugar Trust case, are

consistent with a harmonious construc

tion of the Act [i.e., the Sherman anti

trust law] which would effect its purpose

without preventing any business combi

nations or arrangements necessary to

secure economy in production and in

trade, and without interfering with any

business methods that ever have been

regarded as lawful and proper."1

Mr. Morawetz divides the cases aris

ing under the Act into four classes, and

discusses these classes at some length.

To quote a few extracts :-—

"1. Cases involving contracts, combi

nations or conspiracies to restrain the

trade or commerce of other persons, or

of the public generally.

"Contracts, combinations or conspir

acies by means of physical force, or by

means of threats of damage, or boy

cotting, to prevent other persons, or the

public generally, from carrying on trade

or commerce are illegal at common law,

1 "The Supreme Court and the Anti-Trust Act,"

by Victor Morawetz. 10 Columbia Law Review 687

(Dec.). An amplification of Mr. Morawetz's

article in the New York Times of Oct. 9, 1910.

 

 

the limitations of the organic law. Why

shall that oath rest more lightly upon

one than the other? In the forum of

conscience may the legislator say, as he

too often does, ‘I will not consider that

side of the matter—that I will turn over

to the Courts.’ Yet, as we all know, this

is not an unusual attitude for a legis

lator who finds questionable legislation

desirable if valid. This is not honest,

nor is it expedient.”

on the Sherman Act

and it is eminently proper that con

tracts, combinations or conspiracies of

that character, when in restraint of inter

state or international trade or commerce,

should be prohibited by an Act of Con

gress furnishing effective remedies for

its enforcement. . . .

"2. Cases involving contracts or com

binations of public carriers to increase

the rates or tolls payable by the public in

respect of interstate commerce. . . .

“These trafiic cases are not authority

for the doctrine that a contract or com

bination among merchants or manu

facturers would constitute a restraint of

interstate commerce, prohibited by the

first section of the Anti-Trust Act, on

the sole ground that the effect of the

contract or combination was to restrict

competition among the parties. Rail

way companies fumish the transporta

tion necessary to enable the public to

engage in interstate trade or commerce,

but they are not themselves engaged in

interstate trade or commerce. In the

traffic cases the stoppage of competition

was in restraint of interstate commerce

and unlawful, not because it restrained

commerce of the railway companies

which made the contracts or"r entered
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into the combinations, but because its

effect was to restrain the interstate

commerce of the public by imposing

additional burdens upon this trade or

commerce. As stated by the Supreme

Court, the natural and direct effect of

such contracts or combinations was to

maintain rates at a higher level than

otherwise would prevail. . . .

“3. Cases involving contracts or com

binations that, without restraining the

trade or commerce of others and without

monopolizing, or attempting to monopolize

trade or commerce, simply diminish com

petition among those contracting or com

bining.

E: "The Supreme Court never has de

cided that contracts or combinations of

this character are prohibited by the

Anti-Trust Act. Although dicta may be

found in the opinions of the court which,

taken without regard to the context,

might seem to indicate that the court

considered that all contracts and com

binations restricting competition in any

degree were prohibited by the Anti

Trust Act, no such conclusion can fairly

be deduced from these opinions when

considered in their entirety. . . .

"4. Cases involving attempts to mono

police, or combinations or conspiracies to

monopolize any part of interstate or inter

national trade or commerce.

_“According to common usage in mod

ern times, the phrase ‘to monopolize com

merce’ means, by the elimination of

competition to secure to some individual

or group of individuals control of all

or of a largely preponderating part of the

commerce in some article. The phrase

would not apply to a simple lessening of

competition leaving in existence reason

ably competitive conditions; but it would

apply to the act of concentrating control

of the commerce in any article to such

a degree as to destroy reasonably com

petitive conditions, though competition

be not wholly destroyed. . . .

“Although a restriction of competi

tion between competitors in a branch of

trade may not of itself constitute monop

olizing, it may be part of an attempt,

combination or conspiracy to monopolize

and therefore in violation of the statute.

But if a restriction of competition of

itself does not constitute monopolizing

and is not part of an attempt, combina

tion or conspiracy to monopolize, it

cannot by any correct use of lan

guage be called ‘tending to create a

monopoly.’ . . .

“The decision in the Sugar Trust case

was one of the earliest decisions under

the Anti-Trust Act and, in the opinion

of the writer, cannot be reconciled with

the subsequent decisions of the Supreme

Court. . . . In the Sugar Trust case

the question was not whether Congress

had constitutional power to prohibit a

manufacturing corporation engaged in

interstate commerce from purchasing

a competitive business under all cir

cumstances or conditions. The only

constitutional question was whether Con

gress could prohibit the purchase of

control of competitive businesses under

the specific conditions prescribed in the

Act, namely, when the purpose or the ef

fect of the transaction was to monopolize

interstate commerce; in other words, the

question was whether Congress could

prohibit individuals and corporations

from monopolizing interstate commerce

by means of purchases of competitive

businesses. . . . The fact that the Con

stitution does not confer upon Congress

the power to regulate the acquisition,

ownership or use of property is no reason

for holding that Congress cannot regulate

interstate commerce in property, or that

Congress cannot prohibit persons en

gaged in interstate commerce from com

bining their plants and businesses when
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such combination would destroy rea

sonably competitive conditions in inter

state commerce. . . .

“A decision following the supposed

authority of the Sugar Trust case and

holding that the Anti-Trust Act does

not prevent the effective monopolization

of interstate trade or commerce by com

bining or vesting in a corporation the

plants and businesses of practically all

manufacturers and sellers of an article

of interstate commerce surely would not

be accepted by the people of the United

States as a final solution of the trust

problem. Such a decision would prob

ably result in an imperative popular de

mand for legislation of a socialistic

character and possibly it might lead

to an amendment of the Constitu

tion."

What Is a “Republican Form of Government”?

THE opponents of the popular initia

tive and referendum are fond of

asserting that those measures are incon

sistent with the clause of the federal

Constitution guaranteeing a "republican

form of government” to citizens of the

United States. The meaning of the

phrase “a republican form of govern

ment” will doubtless be settled, ulti

mately, in accordance with the political

convictions of the American people,

whether they come to favor the con

servative form of representative govern

ment or to substitute for it the newer

direct form of popular control. We

have doubts whether the Supreme Court

will ever construe the phrase in its nar

rower signification. One of the "Notes”

in the Harvard Law Review recently

threw much light on this interesting

question.‘ To quote:—

“The Latin res publica, at least as late

as the sixteenth century, was altogether

colorless as to the form of government

it designated. The compound adjective

is not found in classical ‘or mediaeval

Latin. The noun ‘republic’ and the

adjective ‘republican’ were used by Wil

son, the author of the clause in its final

form, and by other publicists of the time

 

124 Harvard Law Review, 141 (Dec.).

in a sense broad enough to include direct

democracy. The same thing is true of

the use of the corresponding French

words re'publigue and re'publicain by

Montesquieu and apparently by Rous

seau, the writings of both of whom had

a great influence on American political

thought of that period. The political

party which advocated keeping the gov

ernment as close to the people as possible

was called, shortly after the formation

of the Constitution, the Republican

party. On the other hand, Madison

defines a republic as ‘a government in

which the scheme of representation takes

place,’ and contrasts it with a pure

democracy. Discussion of the clause

under consideration in the constitutional

convention indicates that it was directed

against insurrection, invasion and monar

chical forms.

"The state governments in existence

in 1787 must be taken as examples of

the republican form, in the sense in

which that phrase is used in the Con

stitution. In spite of the fact that the

referendum appears in the formation of

some of the state constitutions and in

spite of the existence of the New Eng

land town government, so close a student

of political science as Hamilton believed

that the state governments were then
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wholly representative. Another of the

authors of the Federalist, however, points

out that the Constitution does not for

bid the substitution of other republi

can forms for those then existing. It

seems, on the whole, that ‘republican’

in the Constitution is ambiguous, and

that a positive construction that it had

a meaning so narrow as to exclude direct

legislation cannot be supported.

“But even if ‘republican form of

government’ does mean representative

government, it might well be contended

that a slight tincture of direct democracy

would not destroy the representative

character of a state government. Further

more, it is probable that the enforce

ment of the constitutional guaranty

is a political question for Congress

and the President rather than for the

judiciary.”

 

 

A Foundation of International Peace

N IMPORTANT event in the

unwritten history of international

arbitration took place in New York on

Dec. 14, when Andrew Carnegie trans

ferred to a board of trustees $10,000,000

in five per cent first mortgage bonds,

the revenue of which will be used to

"hasten the abolition of international

war" and establish a lasting world

peace.

The informal trust deed presented by

Mr. Carnegie to the trustees read as

follows:—

Gentlemen: I have transferred to you as trus

tees of the Carnegie Peace Fund. $10,000,000

of five per cent first mortgage bonds, value

$11,5(X),(X)0, the revenue of which is to be

administered by you to hasten the abolition of

international war, the foulest blot upon our

civilization. Although we no longer eat our

fellowmen or torture prisoners, or sack cities,

filling their inhabitants, we still kill each other in

war like barbarians. Only wild beasts are excus

able for doing that in this, the twentieth century

of the Christian era, for the crime of war is in

herent, since it decides not in favor of the right

but always of the strong. The nation is criminal

which refuses arbitration and drives its adver

sary to a tribunal which knows nothing of

righteous judgment.

I believe that the shortest and easiest path to

peace lies in adopting President Taft's platform,

’ Readers interested in pursuing the subject fur

ther are referred to the full citations accompanying

this article.

who said in his address before the Peace and

Arbitration Society, New York, March 22, 1910:

“I have noticed exceptions in our arbitration

treaties, as to reference of questions of national

honor to courts of arbitration. Personally, I

do not see any more reason why matters of na

tional honor should not be referred to a court of

arbitration than matters of property or of na

tional proprietorship. I know that is going

further than most men are willing to go, but I

do not see why questions of honor may not be

submitted to a tribunal composed of men of

honor who understand questions of national

honor, to abide by their decision, as well as any

other questions of difference arising between

nations."

I venture to quote from my address as presi

dent of the Peace Congress in New York, 1907:

“Honor is the most dishonored word in our lan

guage. No man ever touched another man's

honor; no nation ever dishonored another nation;

all honor's wounds are self-inflicted."

At the opening of the International Bureau of

American Republics at Washington, April 26,

1910, President Taft said: "We twenty-one re

publics cannot afford to have any two or any

three of us quarrel. We must stop this, and

Mr. Carnegie and I will not be satisfied until all

nineteen of us can intervene by proper measures

to suppress a quarrel between any other two."

I hope the trustees will begin by pressing for

ward upon this line, testing it thoroughly and

doubting not. The judge who presides over a

cause in which he is interested dies of infamy if

discovered. The citizen who constitutes him
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self a judge in his own cause as against his

fellow-citizen, and presumes to attack him, is a

lawbreaker and as such disgraced. So should a

nation be held as disgraced which insists upon

sitting in judgment in its own cause in case of

an international dispute.

I call your attention to the following resolu

tion introduced by the Committee on Foreign

Relations in the first session, Fiftieth Congress,

June 14, 1888:

“Resolved by the Senate (the House of Repre

sentatives concurring) that the President be,

and is hereby, requested to invite from time to

time, as fit occasions may arise, negotiations with

any Government with which the United State

has or may have diplomatic relations, to the end

that any differences or disputes arising between

the two Governments which cannot be adjusted

by diplomatic agency may be referred to arbitra

tion and be peaceably adjusted by such means

(resolution not reached on calendar during ses

sion, but re-introduced and passed, Senate,

Feb. 14, 1890, passed, House, April 3, 1890)."

This resolution was presented to the British

Parliament, which adopted a resolution approv~ing the action of the Congress of the United

States and expressing that Her Majesty's Gov

ernment would lend their ready co-operation to

the Government of the United States for the

accomplishment of the object in view (resolu

tion of the House of Commons, July 16, 1893.

For. Rel. 1893, 346,352). Here we find an ex

pression of the spirit which resulted in the first

international Hague conference of 1899; the sec

ond Hague conference of 1907; eighty treaties

for obligatory arbitration between the great

nations of the world, our own country being a

party to twenty-three of them.

It was my privilege to introduce to President

Cleveland in 1897 a committee of members of

Parliament of Britain, headed by Sir William

Randal Cremer, in response to the action of

Congress, proposing a treaty agreeing to settle

all disputes that might arise between America

and Great Britain by arbitration. Such a treaty

was concluded between Lord Pauncefote and

Secretary Olney in 1897. It failed of passage by

the necessary two-thirds majority of the Senate

by only three votes.

There is reason to believe that the British

Government has been desirous of having that

treaty ratified by our Government, or ready to

agree to another of similar character, so that

President Taft's policy seems within easy reach of

success. If the English-speaking race adopts

such a treaty we shall not have to wait long {of

other nations to join, and it will be noticed that

the resolution of Congress in 1890 embraces any

Government with which the United States has or

may have diplomatic relations; thus all nations

seem still open to the invitation he is requested

to give, there being no limitations as to time.

If the independence and rights of nations to

their respective internal policies were first for

mally recognized in such treaties, no disputes

concerning these elements of sovereignty could

arise.

The trustees have power to sell, invest or

re-invest all funds, either in the United States or

in other countries, subject as respects invest

ments in the United States to no more restric

tion than is imposed upon savings banks or

insurance companies in the State of New York.

In order to give effect to this gift, it will be

suitable that the trustees herein named shall form

a corporation with lawful powers appropriate

to the accomplishment of the purposes herein

expressed and authorize the conveyance of the

fund to such a corporation. No personal lia

bility will attach to trustees for their action or

non-action as trustees. They have power to

fill vacancies or to add to their number and to

employ all officials and to fix their compensation.

Trustees shall be reimbursed all expenses in

curred in connection with their duties as trus

tees, including travelling expenses, attending

meetings, including expenses of wife and daugh

ter to each annual meeting. The president shall

be granted such honoraria as the trustees think

proper, and as he can be prevailed upon to

accept.

Lines of future action cannot be wisely laid

down. Many have to be tried, and having full

confidence in my trustees I leave to them the

widest discretion as to the measures and policy

they shall from time to time adopt. only promis

ing that the one end they shall keep unceasingly

in view until it is attained, is the speedy aboli

tion of international war between so—called civil

ized nations. When civilized nations enter into

such treaties as named, or war is discarded as

disgraceful to civilized men, as personal war

(duelling), and man selling and buying (slavery)

have been discarded within the wide boundaries

of our English-speaking race, the trustees will

please then consider what is the next most de

grading remaining evil or evils whose banish

ment-or what new elevating element or elements

if introduced or fostered, or both combined

would most advance the progress, elevation and

happiness of man. And so on from century to

century without end, my trustees of each age
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shall determine how they can best aid man in

the upward march to higher and higher stages

of developments unceasingly, for now we know

that as a law of his being man was created with

the desire and capacity for improvement to

which, perchance, there may be no limit short of

perfection even here in this life upon earth.

Let my trustees therefore ask themselves from

time to time, from age to age, how they can best

help man in his glorious ascent onward and up

ward and to this end devote this fund.

(Signed) ANDREW CARNEGIE.

Senator Root has been made perma

nent chairman of the Board of Trustees,

and James Brown Scott is secretary.

The other trustees include Nicholas

Murray Butler, Joseph H. Choate, Henry

S. Pritchett, Albert K. Smiley, Charles

W. Eliot, John W. Foster, Andrew J.

Montague, William M. Howard, Thomas

Burke, James L. Slayden, Andrew D.

White, Robert S. Brookings, Samuel

Mather, J. G. Schmidlapp, Arthur W.

Foster, Charlemagne Tower, Oscar

Straus, George W. Perkins, John Sharp

Williams, R. A. Franks, Austen G. Fox,

John L. Cadwalader, C. L. Taylor,

Robert S. Woodward and Cleveland H.

Dodge. '

President Taft has consented to be

an honorary president of the organiza

tion.

Treating the Child as a Criminal

UDGE LINCOLN FROST told a

story at the monthly banquet of the

Lancaster County Bar Association, at

Lincoln, Neb., November 26, which

strongly emphasized the inapplicability

of the ordinary criminal procedure to

juvenile courts. Judge Frost has for

the past three years presided over the

juvenile court of Lancaster county.

He said:

The attorney looks upon every law

suit as an adversary proceeding, while

a case in the juvenile court is a. case in

the interest of the child. If you will

look at the petitions used in the cases

filed in the juvenile court of this country

—and the same is true generally—you

will find every petition is entitled “The

State of Nebraska, in the interest of

, a minor."

The following incident, told by Judge

Brown, formerly of the juvenile court

of Salt Lake City, illustrates how an

attorney, who was thoroughly imbued

with the spirit of the criminal law, may

 

entirely overlook the real objects of a

trial in the juvenile court.

A certain lawyer, employed to defend

a boy caught in a theft, objected to the

story being told to the judge as ithad

been confessed to an ofiicer, on the

ground that “this boy shall not in

criminate himself with his own testi

mony." A jury was asked; many

witnesses were called to prove what the

boy would have told in five minutes.

A lengthy trial, costing $150 and an

attorney's fee, resulted in lasting injury

to the boy, because he felt less guilty on

account of the attempt to justify him

and to get him free.

That night when the lawyer entered

his home he was met with an exclama

tion from his little girl: "Oh, papa!

Harry stole some apples from Mrs.

Fern's yard; Jimmy Peters saw him."

After supper, father said: “Come

here, Harry, and tell me about it; I

am ashamed that my boy would steal

apples. Why did you do it?"
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“Well, papa, they looked so nice, I—

I_)'

“I object to Harry's telling on him

self in that way," interrupted the

mother, who was a prime mover in the

establishment of the juvenile court

and had been present at the hearing

in court that afternoon.

“But, mother, Jimmy saw him take

them."

“That makes no difference," replied

the mother. “I will call in Mrs. Smith,

Mrs. Green, Mrs. Jones, Mrs. Thomas

and Mrs. Franks. We will get Jimmy

and any others you want to tell what

they know and after we hear them all

the women will decide whether Harry

stole the apples. Harry shall not tell

on himself. You will have to prove it."

“Wife, this is foolish; Harry knows

he stole the apples and we can settle

this right here in the family without

the whole neighborhood being called in.

There is no use branding our boy a

thief."

“Are you sure it will be constitu

tional?" said the wife, with a twinkle

in her eye.

Challenges and the Powers of Judges

SSOCIATE Justice Charles B . Letton

of the Supreme Court of Nebraska,

in a paper recently presented to the

Nebraska State Bar Association, dis

cusses with helpful moderation the

problems of law reform in that state.

The common criticisms against the

courts are taken up one by one, and

suggestions are offered for cautious

constructive reforms in practice as

regards continuances, system of special

verdicts and appellate procedure. We

quote the portions of the paper which

deal with challenges and with the powers

of judges, because the object-lesson of

the Cn'ppen case has shown our Ameri

can methods to be notably defective

in these important respects. The sug

gestions would not apply to the state of

Nebraska alone, but may be of general

application :

“Challenges for Cause. The problem

of elimination to procure twelve im

partial men is a difficult one. In these

days of popular education the daily

and weekly newspaper is in the hands

of almost every person who can read

the language of the country, and on

this account it is practically impossible

in criminal cases of any importance-rte

find a man of ordinary intelligence who

has not read newspaper accounts of the

occurrence and who has not formed

more or less of an opinion or impression

from his reading. Most men are not

sufliciently nice in the exact shade of

the meaning of words to discriminate

with a lawyer’s refinement between

'the words ‘impression’ and ‘opinion.’

While counsel for defendant seizes upon

every ‘impression’ of the juror as an

‘opinion,’ the counsel for the state on

his part seeks to reduce each ‘opinion’ to

a mere ‘impression’ and usually the court

by asking leading questions endeavors

to settle the matter by eliciting from

the juror assent to the statutory formula

that ‘he feels able, notwithstanding

such impression or opinion, to render

an impartial verdict upon the law and

the evidence.’ The endeavor to force

the description of the condition of

jurors’ minds into a set formula of words,

a kind of Procrustean bed, to define

opinions as ‘fixed’ or ‘hypothetical,’

or impressions as slight or deep, usually
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is of little benefit in ascertaining the

crucial fact whether or not the mind of

the juror is open to the truth, or whether

his mind is in such condition of prejudice

against the accused that he cannot dis

passionately consider the facts. The

fault has not been with the statutes of

Nebraska. They are liberal enough

in this respect. Perhaps it is open to

doubt whether the earlier decisions in

this state gave enough weight to the

conclusions of the trial judge in passing

upon the qualifications of a proposed

juror, but in the cases of Ward v. State,

58 Neb. 719, and jahnke v. State, 68

Neb. 154, a reasonable and practical

doctrine was announced. More regard

has in later years been paid to the

immense advantage that the observa

tion of the juror during the examination

gives the trial judge. Often it is not

the spoken word but the whole de

meanor that reveals prejudice or shows

the lack of it, and this a reviewing

court cannot see. If a judge is strong

enough to hold his head in times of public

clamor, justice will seldom miscarry,

either on the side of the accused or

state, on account of the retention of a

juror whom he believes to be dis

interested and honest, even though the

juror is frank enough to say he has

formed an opinion from newspapers

or from rumor.

"Peremptory Challenges. In my judg

ment the state and society in general

are severely handicapped as the law

now stands regarding peremptory chal

lenges in criminal cases. As a general

rule better qualified jurors are to be

found among the men selected by the

county board and serving upon the

regular panel than among talesmen

called to fill the panel. I have often

seen a jury panel made up of citizens

of good standing peremptorily chal

lenged out of the jury box by astute

counsel for defense, apparently actuated

by two motives, first, the chance of

getting a talesman favorable to the

defendant, and second, for the purpose

of complying with the rule that before

complaint can be made of error in the

retention of a juror challenged for

cause, the peremptory challenges must

first be exhausted. Originally at trials

of commoners the King's right of per

emptory challenge was unlimited. To

balance this the accused was afterward,

in treason and felony cases, allowed

thirty-five, then twenty challenges, then

it was changed again to thirty-five.

But nobles were allowed no peremptory

challenges. They were tried by their

peers who each gave judgment as to

the fact.1 At present, in England, a

defendant in a felony case is allowed

twenty peremptory challenges, in mis

demeanor none' is allowed him. The

Crown has no peremptory challenges

(but may challenge as the names are

called over, and is not bound to show

the cause of challenge until the panel is

gone through). The number of chal

lenges has always been held subject

to change as Parliament saw fit to

meet the need of the times. I know

no sound reason either in law or morals

why the limitation of the state's per

emptory challenge to three jurors and

the defendant's to six would not as

amply preserve the rights of the accused

as the present disparity of giving the

accused six, eight or sixteen peremptory

challenges to the state's three or six.

But if the powers of the judge were

increased there might be no necessity

for such a change.

"Powers of judge in jury Trials.

Perhaps the greatest defect in the

present method of trial by jury is the

unreasonable limitation placed upon

the powers of the judge. By some

‘Coke, Littleton, 166 b.
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strange method of reasoning the con

clusion seems to have been reached

that whereas in all trials involving

equitable principles a judge may safely

be entrusted to consider and weigh

the evidence for the purpose of arriving,

at the truth, and may also be entrusted

with the application of the law to the

facts and the decision of the case,

still, when the same judge presides

over a jury trial, he becomes unsafe and

untrustworthy, and any power of

direction given to him over the de

liberations of the jury other than the

bald statement of abstract propositions

of law would poison the very springs

of justice and contaminate the sacred

precincts of the jury-room. As a rule

the interests involved in actions before

a judge sitting as a court of equity are

vastly more momentous in a property

sense than those tried before a jury.

In the one class of cases the trial judge

is presumed to be governed by pure

motives and to be capable of rendering

proper judgment; in the other it seems

to be presumed that he is unfit to use

his trained faculties of observation,

discrimination and comparison in aiding

the jury to arrive at the truth from a

consideration of the facts. This anomaly

does not exist in the federal courts nor

in the courts of England. There the

presiding judge sums up the whole case

and the evidence to the jury, gives his

direction on the matters in issue and

on the points of law applicable to these

matters, and may give his opinion in

such matters. He may also comment

on failure of defendant to testify if he

thinks right.2 It may be seriously

questioned whether the ‘trial by jury’

which is sought to be preserved to us by

our constitutions and Bills of Rights,

now exists or has been preserved for

 

'Halsbul'Y- "Laws of England." 369.

us; for trial by a jury in a court pre

sided over by a partially muzzled judge

uttering abstract propositions of law

and set formulas like a phonograph

is a very different thing from a common

law trial with the judge aiding and

assisting the jury to arrive at the right

conclusion upon the facts, and pointing

out to them the proper principles of

law to be applied to the facts thus

ascertained.

“I have made some effort to trace

the history of the early legislation in

the various states which took away

these important common law functions

of trial judges, but found the task took

more time than I could spare. An

interesting field here lies open for in

vestigation by the student of legal

history. To sum up, either the judge

should be left more free in his charge

to the jury or the number of peremptory

challenges should be more nearly bal

anced. Judge Taft, William Dudley

Foulke and others recommend both

of these changes. It is possible that

the class distinctions and social con‘ditions in England, which narrow the

field from which judges are selected to

a choice few, and the manner of selec

tion, have the effect to raise the standard

of ability, so that greater power may

with safety be entrusted to trial judges

there than here. However this may be,

I would prefer for the present at least

to limit somewhat the number of

peremptory challenges rather than to

extend the power of the court in criminal

cases. Even in England, the Maybrick

trial and the Beck case were notorious

examples of mal-administration of crimi

nal law. But in civil cases I think more

power of direction should be given the

judge, and if this proves a wise change

then I would extend it to criminal

trials as well.”
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FISHER'S MAITLAND

Frederick William Maitland. Downing Professor

of the Laws of England: A Biographical Sketch.

By R. A. L. Fisher. G. P. Putnam's Sons, New

York; Cambridge University Press. Pp. 179. (81.65

M; 5:. net.)

HE late Professor Maitland is per

haps to be regarded the moving

spirit of the nineteenth century, with

respect to research in the field of Eng

lish legal history, for in this direction he

went far beyond any previous historian

of legal or political institutions, like

Stubbs or Freeman, and his work was

so truly an original and creative force

that it must long continue to supply an

inspiration not wholly unlike that exer

cised by the founder of a new school.

The writer of this delightful biography,

though not a lawyer, is a man of philo

sophic insight and historical learning,

fully capable of appreciating the sig

nificance of Maitland’s work and the

rank which it will assign him among

English historians. The book presents

the inner workings of Maitland’s mind,

and it is a biography in the highest sense

of the word, that is to say, in the sense

of a portrayal of a man's intellectual

and moral life. Maitland’s aspirations,

his enthusiasms, his renunciations and

his openmindedness are clearly revealed,

and we may see the steady and impres

sive advance of that procession of dis

coveries which started from the awaken

ing of a heroic ambition, during that

memorable interview in which Vino

gradoff first suggested to the young

Cambridge scholar the wealth of un

explored treasures which lay mouldering

in undeciphered and uncopied mediaeval

parchments. Thus it is that the inner

life of Maitland is uncovered, with some

thing of Maitland’s own vividness of

description.

of Books

But the charm of the biography is its

presentation not only of the mind, but

of the man. Not only Maitland’s ideals,

but his friendships, his kindness and his

humor are exhibited, and this is done

largely by offering a judicious abundance

of his personal letters, not one of which

could well have been omitted. The

essay is full of sane, discriminating appre

ciation of a great scholar, who has done

perhaps more than any one else to break

down the unnatural barrier between

history and law, and to demonstrate the

interdependence of the community and

its legal institutions.

POPULAR LAW-MAKING

Popular Law-Making: A Study of the Origin.

History and Present Tendencies of Law-Making

by Statute. By Frederic Jesup Stimson. Charles

Scribner's Sons, New York. Pp. xii + 390. ($2.60.)

0 use the author's own words, his

work is “not one for lawyers alone;

it seeks to cover both what has been ac

complished by law-making in the past,

and what is now being adopted or even

proposed; the history of statutes of

legislation by the people as distinct from

‘judge-made’ law; how far legislatures

can cure the evils that confront the state

or the individual, and what the future

of American legislation is likely to be."

The author is especially qualified to

write on his chosen subject, as is proved

by the books he has already written on

similar subjects. In 1886, he wrote

"American Statute Law,” an analytical

and compared digest of the constitu

tions and civil public statutes of all the

states and territories relating to persons

and property. This was followed, in

1892, by a second volume relating to

general, business and private Corpora

tions. In 1908 he wrote “The Law Of
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the Federal and State Constitutions of

the United States” and “The American

Constitution."

The title, “Popular Law-Making," the

author construes as “statute-making,

the spirit of statutes we have made, that

we are making, and that we are likely

to make."

When anyone thinks that anything is

wrong nowadays, he tries to get a new

law passed, not stopping to learn if

there are any laws already. Regardless

of proper form, he sometimes succeeds

in getting his law passed, but so full of

contradictions, and occasionally of bad

grammar and spelling, that it would be

impossible to print it and make any

sense.

The first five of the twenty chapters

of this book are historical, covering the

English idea of law; early English legis

lation and Magna Carta; re-establish

ment of Anglo-Saxon law; early labor

legislation and laws against restraint

of trade and trusts; and other legislation

in mediaeval England. Practically the

whole of the remainder is an historical

and comparative view of American legis

lation on property rights, regulation of

rates and prices, trusts and monopolies,

corporations, labor laws, combinations

in labor matters, military and mob law,

political rights, individual rights, per

sonal and social rights, marriage and

divorce, criminal law and police, and

governmental functions.

Freak legislation, so-called, is brought

out prominently, not in ridicule, but to

emphasize the remedy proposed in the

final chapter.

“When our forefathers met in national

convention to adopt a constitution, one

of the first things they did was to

appoint a ‘Committee on Style,’ a com

mittee that does not now exist in any

American legislature.” The author de

plores the lack of uniformity in our

laws. He calls attention to the need

of parliamentary draftsmen. Fortu

nately a long step forward has already

been taken by the formation of Legis

lative Reference Sections in connection

with many of our state libraries, follow

ing, in a measure, the idea as first

developed in Wisconsin. It is rumored

that a movement is on foot to organize

a bureau, to be supported by private

enterprise, to carry on this same work.

The author points out that "not only

our office-holders, but we ourselves, are

born, labor, inherit, possess, marry, de

vise and combine, under a perpetual

plebiscitum, referendum and recall,"

and hopes that he has made some sug

gestions which will awaken an interest

in the importance of his subject.

Would that every legislator could put

aside self-interest, would cease to play

the political game, and, before taking his

office, be compelled not only to read but

to study "Popular Law-Making," then

would the evils attending present statute

making practically disappear and we

would learn at once “what is the law."

THE LAWYER'S OBLIGATIONS

Ethical Obligations of the Lawyer. By Gleason

L. Archer. Dean of the Suffolk School of Law.

Boston. author of Law Ofiice and Court Procedure.

Little. Brown 8: Co., Boston. Pp. 367. (83 net.)

T THIS time when the various asso

ciations of the Bar through the

country are devoting a great deal of

time and care to preparation and dis

cussion of codes of ethics for lawyers

any thorough and scholarly treatise on

the subject would be very welcome. In

the author's own preface to the present

work we find the following compli

mentary estimate of the scope of the

book :—

This volume enters into every question of

professional deportment that can ordinarily

confront the lawyer. It does not lay down

platitudes and commands without the reasons
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therefor, but discusses each proposition, pointing

out the why and wherefore of the rule. It is

practical. It enters into details. It takes up

each detail concretely and solves it, instead of

passing it over with a flourish of general language

that means nothing definite to the reader.

A careful reading of the book shows

that it falls far short of the really im

possible scope that the author promises.

Moreover, it contains much that seems

entirely out of place in a book on ethical

obligations and some things that seem

to us absolutely incorrect. On page 36

we are told that one of the duties that

distinguishes a lawyer from a layman is

the duty not to disclose confidential

communications from those with whom

he has business dealings. Heretofore

we always supposed laymen and lawyers

were alike as to this duty. On page 53

the lawyer is advised to have law books

in his oflice, and if he should be so young

and poor as to be unable to buy standard

works, he is advised that "fillers" con

sisting of his state’s old session laws,

may often be obtained for little or

nothing. The author's ethical concep

tion of such practice is that “Law books

are all alike to the ordinary client, so far

as his estimate of value is concerned.”

Perhaps the most striking proposition

to be found in this book on ethics is

that "leaving the office door ajar is a

commendable practice," lest the unwary

client might otherwise chance into the

oflice across the hall. That doctrine is

elaborated on pages 56 and 57.

The chapters on "The Lawyer in

Business," and “Liabilities of a Lawyer

to his Client," have nothing to do with

ethiml obligations, and the chapter on

“Disbarments and Suspension" is a very

incomplete and inadequate statement.

As a whole, the book is a mixture of

ethim, ordinary expediency and advice

to young lawyers. There is today a

considerable quantity of literature upon

the subject of legal ethics, some of it

by our judges and some by such re

nowned authorities as Bentham, Pol

lock and Sharswood. But our author

does not refer to any authorities except

ing Hoflman’s Resolutions and the Code

adopted by the American Bar Associa

tion. The book may be of interest and

help to the young man who is just leav

ing the law school, but even there the

value of the work is seriously marred by

its continual mixing of ethics and ex

pediency.

WALKER'S SHERMAN LAW

History of the Sherman Law of the United States

of America. By Albert H. Walker. of the New York

222;.) Albert H. Walker, New York. Pp. xiii, 312.

HE purpose and scope of Mr.

Walker's little book on the Sher

man anti-trust law are well stated by the

author in his preface, where he says:

"The Sherman Law is a Magna Carta

among the Statutes of the United States.

And this history of that law has been

written to condense, upon three hun

dred and twelve pages, the light relevant

thereto, which was originally diffused

through some thousands of pages of

speeches of statesmen and of decisions

and opinions of judges."

It is quite plain from a reading of

the book that the author has gone over

a great mass of Congressional Records,

lawyers’ briefs and judicial opinions for

his material. All this he has carefully

analyzed and condensed and put in

concise, readable and logical form. The

history starts with an account of the

original proposal of an anti-trust act

by Senator Sherman, the Judiciary Com

mittee’s ofler of a substitute bill drawn

by Senator Hoar and its final passage

in the form offered by the Committee.

Then the author takes the act itself and

analyzes it clause for clause with espe

cial reference to the discussions in con
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gress regarding it: After that comes a

consideration of the decisions of the

courts, arranged by Presidential admin

istrations.

Up to the time of Mr. Roosevelt the

author is able to take up every decision

Whether raised by the government or

by private parties. In all there were

only some forty cases. But after Roose

velt's coming into the Presidency the

cases were so numerous that it was not

feasible in this short work to take up

any but the more important decisions

on those involving new points.

The book will be of principal interest

and value to the great mass of lawyers

and laymen who have not made a close

study of the statute or the decisions

upon it. Those men know the present

importance of the Sherman anti-trust

act, but they have a slightly vague im

pression as to its terms, its scope and its

interpretations. The present work gives

us a concise but complete statement of

the law and its passage and its meaning.

It is so condensed that even the busy

man can afford to read it all, and yet

it is not too condensed to cover its whole

subject well. Moreover, the well

rounded view of the whole statute and

its meaning which this book gives us,

should be very helpful as a basis or

foundation from which to study any

special features of the enactment, or its

application to any special or novel set

of facts.

HUBBELL'S LEGAL DIRECTORY

Hubbell's Legal Directory for Lawyers and Busi

ness Men. Forty-first year. 1911. Hubbell Pub

lishing Co., New York. Pp. 1479+ 439 ($5.35

delivered.)

HIS standard directory continues

gradually to grow in size with the

business growth of each succeeding year.

The new volume differs little from pre

decessors in general appearance, but

the text has been thoroughly revised

to date, the synopsis of laws of the

various states retaining its practical

value for purposes of convenient refer

ence.

The work abounds in information of

use to the practitioner in every part of

the country, in the form of court cal

endars for 1911, instructions for taking

depositions and the execution and ac

knowledgment of deeds, synopsis of the

patent laws and laws concerning the

federal jurisdiction and practice, lists

of leading attorneys in over four thou

sand cities and towns, of prominent banks

and bankers, United States Consuls, etc.

NOTES

The Virginia State Bar Association departed

from the usual custom last year and held its

twenty-second annual meeting in conjunction

with the Bar Association of Maryland, at Hot.

Springs, Va., July 26, 27 and 28. The report of

the former contains among others these papers

read before both Associations meeting jointly:

“Grotius. and the Movement for International

Peace," by R. Walton MooreI president of the

Virginia association; “How far the United States

Supreme Court may be taken as a model for an

lntemational Court of Arbitral justice," by Hon.

A. J. Montague.

Frederick V. Holman, Esq.. president of the

Oregon Bar Association. in his annual address

delivered last November. took for his subject,

"Some Instances of Unsatisfactory Results under

Initiative Amendments of the Oregon Constitu

tion." This address. now issued in pamphlet form.

is an able and important document. Mr. Holman

concludes with the remark: “I have endeavored

in this address to show the danger and imprac

ticability of the people making radical changes in a

state constitution without considering. and in con

Lravention of. the history, the principles and the

fundamental law of a republican form of govern

ment, and in opposition to the traditions and to the

genius of our institutions."

Charles A. Boston, Esq., of the New York bar.

delivered an address last October on the Proposed

Code of Professional Ethics of the New York County

Lawyers‘ Association, at the request of that body.

and the address was printed in December in accord

ance with a vote of the Association. The proposed

code is very short. designed. as Mr. Boston appro

priately says. "to be a guide to those who need in

struction, a warning to those who may need rebuke.

and the basis for a healthy and uplifting sentiment

which will improve the practice at the bar through

the general recognition of undisputed principals."

Canon 10 was one of the subjects which gave rise

to most controversy in the Association. and Mr.

Boston suggests that this canon should read as

follows: "He should counsel and maintain only
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such actions. proceedings and defenses as appear

to him to be just and legal or legally debatable; for

the security and preservation of individual rights

secured by the constitution or laws. he may defend

on a prosecution for crime one whom he believes to

be guilty of the offense charged. Even though ap

prised of the guilt of the accused, the lawyer is

bound in the ease of a trial to insure a fair trial and

to prevent conviction. save pursuant to the law in

that case made and provided."

BOOKS RECEIVED

ECElPT of the following new books is ac

knowledgedz

The Conservation of Natural Resources in the

United States. By Charles Richard Van Hiae.

Macmillan Co., New York. Pp. xiv. 379 + 21

(appendices) + 11 (index). (82.)

The Early Courts of Pennsylvania. By William

H. Loyd of the Philadelphia bar. Gowen Fellow in

the Law School of the University of Pennsylvania.

Boston Book Co., Boston. Pp. 273 + 14 (appendix

and index). (83.50.)

A Treatise on the Law of Trusts and Trustees.

By Jairus Ware Perry. Sixth edition, revised and

enlarged by Edwin A. Howes. Jr. Little. Brown &

Co., Boston. V. 1. pp. clxvii (contents and table
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flrficles on Topics of Legal Science

and Relaled Subjects

Administrators and Executors. "Power of

Personal Representative to Continue Decedent's

Business." By Theodore F. C. Demarest. 23

Bend: and Bar 96 (Dec.).

The first instalment of a study of the law of

New York on this subject.

Bankruptcy. "Proof of Unmatured Claims

in Bankruptcy." By Garrard Glenn. 10 Colum

bio Law Review 709 (Dec.).

A cogent argument for the amendment of the

National Bankruptcy Act so as to be similar to

the present English statute in regard to un~

matured claims. "Lord Hardwicke declared, over

a century ago, that the privilege of creditors to

prove against the bankrupt's estate ought to be

‘co'extensive and commensurate’ with the privi

lege of the bankrupt to a discharge from his

debts."

Basis of Law. See Government.

Claims against the Government. "The

Element of Tort as Afi'ecting the Legal Liability

of the United States." By Charles C. Binney.

20 Yale Law Journal 95 (Dec.).

of cases) + 774; v. 2. pp. xviii, 739 + 128 (index).

($13 net.) '

The Principles of International Law, By T. J.

Lawrence. M.A.. LL.D., Member of the Institute

of International Law, Honorary Fellow of Downing

College, Cambridge, Sometime Professor of Inter

national Law in the University of Chicago. 4th

edition. D. C. Heath 8: Co., Boston. Pp. xzi.

732+ 13 (index). (83.)

The American Commonwealth. By James Bryce.

New edition. completely revised throughout, with

additional chapters. V. 1, The National Govern

ments; The State Governments. V. 2, The Party

System; Public Opinion; Illustrations and Reflec

tions; Social Institutions. Macmillan Co., New

York. V. 1, p. xv, 679+62 (appendix); v. 2.

pp. vii. 933 + 5 (appendix) + 22 (index). (84.) -

A Law Dictionary; containing definitions of the

terms and phrases of American and English juris

prudence. ancient and modern, and including the

principal terms of international. constitutional,

ecclesiastical and commercial law, and medical

jurisprudence, with a collection of legal maxims,

numerous select titles from the Roman, modern

Civil. Scotch. French, Spanish and Mexican law,

and other foreign systems. and a table of abbrevia

tions. By Henry Campbell Black, M.A. 2d edi

tion. West Publishing Co., St. Paul. Pp. vi + 1238

+ 76 (appendix). (86.)

"It may therefore now be regarded as settled

that in the case of claims ‘founded upon the Con

stitution of the United States, or any law of

Congress, or upon any regulation of an Execu

tive Department,’ the element of tort, even if

present, does not prevent the court from taking

jurisdiction. . . . This doctrine has not yet

been applied to suits on patents, but there is

no reason why this should not be done."

Copyright. HThe Position of Fine Art in the

New Copyright Bill." By M. H. Spielmann.

Fortnightly Review, v. 88, p. 1047 (Dec.).

“The bill on broad lines is to be welcomed,"

but this critic finds it not free from objections;

for example, the architect has more to lose than

to gain, and the picture dealer is badly hit.

"The New Copyright Bill." By Harold Hardy.

130 Law Times 121 (Dec. 10).

A satisfactory summary of its provisions,

embodying some criticisms.

Corporations. uImpolicy of Modern Deci~sion and Statute Making Corporations Indict

able and the Confusion in Morals thus Created."

By N. C. Collier. 71 Central Law Journal 421

(Dec. 16).
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"It may be that in such offenses as nuisance,

whether by nonfeasance or misfeasance, it is

better that a corporation should be proceeded

against directly, but it seems to me that we will

come greatly nearer to reducing corporate criminal

violation when we get back to the common-law

theory, and more convincing will be the thought

that nobody can authorize anybody or anything to

commit a crime. Then all agents of corpora.

tions will be like agents of individuals. If they

violate law there will be no force or power to

stand between them and its vindication."

"The Practical Features of Corporate Organi

zation and Management." By Adrian H. _Ioline.

10 Phi Delta Phi Brief 201 (Jan.).

"The creation of corporations and the pre

liminary issue of their securities ought not to be

devolved upon what are known as dummies.

It is almost-a rule that in the organization of

companies, the requirements of the law are

technically complied with by conducting the

initial proceedings with boards composed of

clerks. The reason for this is not, I think, any

desire on the part of the real promoters to avoid

any statutory liability, but only the natural dis

like of men of large affairs to be bored by what

they regard as mere legal formalities. They

make their business plans and turn them over

to their lawyers so that all legal requirements

may be observed. But, in my view, it would be

far better if these gentlemen gave their personal

attention to the initiatory details and realized

that the statutes regulating the creation of cor

porations, in s irit at least, call for an intelligent

exercise of ju gment on the art of the organ

izers and not the simply mec anical action of a

few subordinates who only do what the lawyers

tell them to do."

See Federal and State Powers.

Criminal Law. “Statutory Abolition of the

Defense of Insanity in Criminal Cases." By

John R. Rood. 9 Michigan Law Review 126

(Dec.).

The author is in sympathy with the recent

recommendation of the New York State Bar

Association that the defense of insanity be

abolished. A statute of the state of Washington

has been held unconstitutional on the ground

that it violated the provisions of the state con

stitution that "No person shall be deprived of

life, liberty or property without due process of

law," and “The right of trial by jury shall

remain inviolate." This decision was rendered

in the case of State v. Strasburg, 110 Pac. 1020.

The writer subjects this decision to an impartial

and extended criticism. He believes the judg

ment, which was rendered last September, to

have been unsound, and thinks the statute in

question perfectly constitutional.

"Criminal Conspiracy Needing Overt Act to

Make it indictable." By N. C. Collier. 71

Central Law Journal 387 (Dec. 2).

“A man who conspires with another is as

morally guilty under the statutory as the com

mon-law rule of conspiracy. He sets in motion

a wrong as much in one case as the other, and

his responsibility for consequences should be as

severe in one case as the other. When judge

Wood evolved the locus amilenh'ce idea, he

applied it to an inchoate o ense. When judge

Sanborn extended it, he wiped out a completed

offense, and, thereby, seems to have created a

{ule opposed to that recognized by the common

aw."

See Corporations.

Criminal Procedure. "Criminal Procedure

in England." By Prof. John D. Lawson and

Prof. Edwin R. Keedy. 1 Journal of Criminal

Law and Criminology 748 0am).

The second part of their report to the Ameri

can institute of Criminal Law and Criminology

(see 23 Green Bag 36). The detailed account of

the English system is continued, with reference

to attitude of counsel in trials, general comments

of counsel, functions and attitude of trial judge,

summing up by trial judge, legal aid for poor

prisoners, prisoner at trial, functions of police,

jury and their verdict, expedition, the Court of

Criminal Appeal, criminal appeals in general,

rules of court and uniformity of sentence. The

authors conclude their descriptive report with

these highly important recommendations:—

“1. All objections to the indictment should

be made before evidence is heard, and errors in

matter of form amended at once.

“2. The prosecuting attorney and counsel for

the defense should before trial consider and dis

cuss the qualifications of the individual members

of the jury panel and agree to the dismissal of

any one clearly incompetent to be a juror.

"3. The voir dire should be limited to the

asking of questions strongly tending to show

incompetency or bias in the present trial.

"4. All prisoners on trial upon indictment,

who are unable to employ counsel, should be

furnished with legal assistance throughout the

trial, including the arraignment.

"5. The prosecuting attorney, instead of

being a partisan, should investigate the case

from a non-partisan standpoint and should make

an impartial presentation of the evidence to the

jury.

“6. The fee system, wherever it exists, for

the compensation of prosecuting attorneys,

should be abolished.

“7. Counsel for the prisoner should defend

him b endeavoring to disprove his guilt, and

never y injecting error into the record.

“8. The trial judge should not be a mere pre

siding oflicer, but should take an active and

controlling rt in the trial. He should restrict

counsel to t e asking of relevant questions. He

should promptly overrule and discourage techni

cal objections. He should never permit counsel

to intimidate or improperly to confuse a witness.

He should sum up the evidence to the jury and

direct them as to the law applicable thereto.

“9. New trials should never be granted for

technical errors, but only to prevent miscarriage

of justice.

“10. Prosecutions for minor offenses, where

the accused is not likely to evade the hearin ,

should be begun by summons, as in civil cases. '
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money at their command may get'the greatest

number of experts and the most expensive ex

perts, the court should have the right: (1) to

prescribe a list of eligible men; (2) to limit the

number to be called, and (3) to fix the compensa

tion. No witness in any case should have a

contingent fee.”

Federal and State Powers. “Powers of Regu

lation Vested in Congress." By Max Pam. 24

Harvard Law Review 77 (Dec.).

This article will be found to contain an able

argument for federal incorporation, the subject

bein viewed in the light of recent decisions of

the nited States Supreme Court.

Freedom of Speech. "Criticism of Courts by

Lawyers and Laymen." By W. J. Fitzpatrick.

1o Phi Delta Phi Brief 187 (]an.).

"Public Defense in Criminal Trials." By Prof.

Maurice Parmelee, University of Missouri. 1

Journal of Criminal Law and Criminology 735

(Jan.).

A striking paper, as may be seen from this

extract: "The logical sequel to public defense

would, I believe, be free civil justice; that is to

say, the employment of attorneys by the public

for the pleading and defense of civil cases.

There is no more equality before the law for

rich and poor in the civil courts than there is in

the criminal court, for the possibility of winning

his case, however much in the right he may be,

for the plaintiff or defendant in a civil suit,

de nds very largely upon his ability to secure

e cient counsel. There will not be justice for

all until both criminal and civil procedure is

made free."

"Reform of Criminal Procedure." By M. C.

Sloss, Justice of California Supreme Court

1 Journal of Criminal Law and Criminology 705

(Jan).

"I believe the constitution should be so

amended as to give the higher courts power, in

criminal appeals, to review questions of fact

as well as of law, to the extent necessary to

determine whether or not any error of law, or

any omission, has, in the judgment of the court,

worked a substantial injustice to the appellant.

If it is found that no such injustice has been

done, the conviction should stand. . . .

"The three-fourths rule has the great advan

tage of permitting a verdict, notwithstanding the

opposition of one or two stubborn or corrupt

men who may have gotten into the jury box.

I see no reason why this rule should not work

equally well in criminal cases. . . .

"If, in any situation outside of acourtroom, a

person is accused of wrongdoing, the first thought

of the accused is to demand an explanation of

the circumstances which have created suspicion.

If such explanation is refused the natural infer

ence is that of guilt. Why should not the

mental processes that influence thought and

action in other relations of life have weight in

criminal trials?"

Diplomacy. "American Influence on japan

ese Diplomacy." By Masujiro Honda. Editorial

Review, v. 3, p. 1229 (Dec.).

The first of a series of three articles, this one

covering the period from the o ning of the

country to the overthrow of the eudal govern

ment.

Employer's Liability. See Workrnen's Com

pensation.

Evidence. See Expert Testimony.

Expert Testimony. “Needed Reforms in the

Law of Expert Testimony." By E. F. McDer

mott. 1 Journal of Criminal Law and Criminology

698 (Jan).

"lt seems to me clear that the legislature has

the power (1) to regulate the selection or calling

of experts or opinion-witnesses and (2) to regulate

their compensation. . . . As litigants with most

"It is the well-known duty of every citizen,

regardless of his calling or profession, to aid the

courts in the administration of justice, and de

fend the courts in the fearless performance of

their duty."

Government. “Law and Force." By W. G.

Hastings. 10 Columbia Law Review 740 (Dec.).

Delightfully stimulating, though hardly any

argument is needed to prove that Korkunov is

right and Tolstoi is wrong, as to whether the

law is or is not founded on force. Mr. Hastings

quotes Korkunov:—

"Inadmissible is the law which is supported

completely and exclusively by constraint alone;

inadmissible a state of things where no one fulfils

voluntarily his juridical duty, where it is neces

sary to constrain everybody to obedience of the

law. It is inadmissible because what power is

there to be charged in such case with exercising

the right of constraint?"

The writer adds:

"Constraint of some sort is inevitably asso

ciated with human laws: but is it wholly, or

predominantly, or, necessarily, in anly degree, a

merely physical constraint? . . . t may be

granted that uniformity of social action will be

enforced more or less thoroughly by the same

forces which first inaugurated the establishment

of that uniformity and that force is among those

means. But it is not the only, nor by any means

the strongest, one at the command of the social

body, and it is nothing less than a libel upon its

rules to make their connection with brute force

the test or basis of their validity.

"It is a libel also upon the human nature which

in all ages and climes has required that brute

force, if it must be used by the body politic for

urposes of self-preservation, shall at least

be subjected to the rules of law."

"Judicial Legislative Estoppel." By R. Mason

Lisle. 22 Yale Law Journal 110 (Dec.).

If a corporation adopts amendments to its

charter which are not authorized and in pursu

ance of such amendments enters into contracts,

the court, if it carelessly upholds such con

tracts instead of declaring them ullra mres, is

estopped from future denial_of the power of the

corporation to negotiate similar contracts. This

is what the writer means by judicial legislative
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estoppel. Instances of such defeat of the legis

lative intention have been rare, but there alwa s

is the danger that a judicial slip may make t e

corporation superior to the legislature which

created it.

“Legislative Powers that may not be Dele

gated." By Chief Justice James B. Whitfield,

Supreme Court of Florida. 20 Yale Law Journal

87 (Dec.). .

"The legislature may not delegate the general

law-making power and other s ific powers that

are by the constitution vest exclusively in the

legislature. Power to determine primarily the

subjects, character and extent of governmental

regulations or burdens, or to enact or to amend

a law, or to change the rules of law, or to declare

what the law shall be, or to exercise an unre

stricted discretion in applying a law, or to

create an office, may not be delegated by the

legislature."

Great Britain.

“Britannicus."

p. 99 (Jan.).

An extremely interesting statement of present

politiml issues and develo ments in England,

written possibly from a Li ral point of view,

but with no little detachment and insight into

the inner meanings of the situation.

"The Question of the House of Lords." By

W. S. Lilly. Nineteenth Cenlury, v. 68, p. 1011

(Dec.).

An article the writer of which endeavors to

support the reform of the House of Lords,

which he earnestly advocates with reference to

the theories of Aristotle and Kant.

"The Crisis in Great Britain." By Sydney

Brooks. Independent, v. 69, p. 1312 (Dec.).

A short, clear statement of the issues now

before the country, by one of the best known

English publicists.

"Is there a Conservative Party?" By J. A. R.

Marriott. Nineteenth Century, v. 68, p. 1134

(Dec.).

A strong and able paper in defence of the Con

servative party from the insinuation that it 18

today “an organized hypocrisy."

"Home Rule: A Live Issue." By An Outsider.

Fortnightly Review, v. 88, p. 1027 (Dec.).

An informing argument in favor of Home Rule,

published in a Unionist magazine.

See also Federal and State Powers. For Sepa

ration of Powers, see Legal History, and also p.

76 supra.

Insanity. See Criminal Law.

Insurance. “The Meaning of Fire in an Insur

ance Policy against Loss or Damage by Fire.”

By Edwin H. Abbot, Jr. 24 HarvardLaw Review,

119 (Dec.).

A complete recapitulation of _the law, sus

tained by a full review of authorities.

Interstate Commerce. See Federal and State

Powers, Railway Rates.

“The British Elections." By

North American Review, v. 193,

Juries. “The Jury System of Cook County,

Illinois." Carl A. Ross. 5 Illinois Law Review 283

(Dec.).

Legal Education. “The Place of English

Legal History in the Education of English Law

yers." By W. S. Holdsworth. 10 Columbia Law

Review 723 (Dec.).

"The history of legal institutions, i.e., the history of the courts and their jurisdiction, should

be taught at the very beginning of the student's

course. . . . In this way the student will get

some idea (1) of the form and mechanism of the

state, the law of which he is about to learn, and

(2) of the judicial machinery by which that law

has been built up. . . . In the second place the

ggneral outlines of the history of the law should

made part of the final examination. This

must be made part of the final examination

because it is impossible to deal adequately with

the history of a technical subject till its outlines

have been mastered-a fact of which Coke had

some rception when he advised the student to

read rst the more recent and then the earlier

cases. . . .

“The outlines of such knowledge must be

acquired if at all in the lawyer's student days.

If these outlines are then acquired they can and

will be added to in later years; for historical

methods and historical evidence will be familiar

things, and the history of the law will not be a

sealed book written in an unknown tongue."

Legal History. "The Establishment of Judi

cial Review—l." By Edward S. Corwin. 9 Michi

gan Law Review 102 (Dec.).

The first of two articles forming Cha ter IV

of the author's work on "The Growth of udicial

Review.” The author aligns himself with the

opponents of Savigny, insisting on the “rational

istic background of Amerimn constitutional

history," and holding that the Fathers sought

to apply not mere usage but "the reasoned and

sifted results of human experience." It is in the

li ht of this perspective that he traces the history

0 judicial limitations on legislative action in the

American commonwealth. The constitutional

convention is so reviewed as to show the nature

of the concessions made by the states’ rights

party.

“Selden as Legal Historian.” By Hamid D.

Hazeltine. 24 Harvard Law Review 105 (Dec.)

An account of Selden's works, his methods, his

"lofty conception of history and its uses," his

approach to the modern notion of social and

legal development, his reliance on ancient di lo

mala as preferable to printed sources. his

paper is only the first installment of an inspir

mg essay on a great historical scholar.

See Legal Education.

Legislation. "The Legislative Reference

Bureau of Pennsylvania.” By James MCKirdy.

59 Univ of Pa. Law Review 151 (Dec.).

The bureau was established by an Act passed

in_ 1909. Hopes are expressed that much good

will come not only from the use of the bureau
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as a reference library but from the bill-drafting

division.

See Government, Legal History.

Literature. "Law from Lay Classics: The

Trial of the Rebellious Diabolonians." By John

Bunyon. 5 Illinois Law Review 300 (Dec.).

Marriage and Divorce. "Divorce in Canada

and in the United States: A Contrast." By F. P.

Walton, Dean of Faculty of Law, McGill Uni

versity. 30 Canadian Lara Times 975 (Dec.).

"in Canada the ancient view of ma ' e as a

life-long union of a man and a woman stil holds

the field, whereas in the United States marriage

is coming to be regarded as a contract of a much

less permanent character, which may be termi

nated without much difficulty by either party.

"It would appear that divorce has now become

a primary necessity of life in the Republic, while

in the more conservative northern half of the

continent it remains the luxury of the few."

Master and Servant. "Liability of Master

for willful or Malicious Acts of Servant-I." By

Floyd R. Mechem. 9 Michigan Law Review 87

(Dec.).

The first of two articles dealing with the

authorities bearing on the general doctrine of

non-liability, marked by keen scrutiny and in

telligent classification of the cases, which are

copiously cited and annotated.

Mining. "The Mining Law of Ontario." By

S. Price, K. C. 30 Canadian Law Times 965

(Dec.).

Concluded from the last number of this journal

(Z3 Green Bag 42).

Newfoundland FlsherlesArbltration. “The

North Atlantic Coast Fisheries Arbitration." By

Robert Iansing. 59 Univ. of Pa. Law Review 119

(Dec.).

A luminous summary of the various issues of

the case by one who was in attendance at the

sessions of the Hague Tribunal.

Old Age Pensions. "How to improve and

Extend Our National Pension Scheme." By A.

Carson Roberts. Nineteenth Century, v. 68, p_

957 (Dec.).

Outlining a scheme for a contributory system

under which a surplus would accumulate that

would satisfy the requirements not only of old

age pensions but of workmen's compensation

laws.

Pardoning Power. “The Grounds of Pardon

in the Courts." By Prof James D. Barnett.

20 Yale Law Journal 131 (Dec.).

"It would seem that there are three causes of

the persistence of the doctrine of ‘ ce' in the

courts. First, on account of the t eory of the

separation of powers it is diflicult for the courts

logically to justify the grounds upon which

pardons are usually granted, and should be

granted, in actual practice. Again, language

suited to the theory of the personal rule of the

absolute monarch has been retained in the

modern democracy where the executive is but

an agent of the sovereign. Last is the pervad

ing influence of the analogy of ‘the divine attri

bute.’ "

Petrology. “Crime and Punishment: The

Influence of the Study of the Results of Prison

Punishments on the Criminal Law." By George

W. Kirchwey, Dean of Columbia Law School. 1

Journal of Criminal Law and Criminology 718

(Jan.).

A stimulating review and comparison of the

various theories of punishment. showing the

emphasis which in recent times has been placed

upon the reformative idea.

See Pardoning Power.

Pleading. “Objections to Present Illinois

Pleading, with Suggested Remedies." By Prof.

Clarke B. Whittier, University of Chicago, 5

Illinois Law Review 257 (Dec.).

The following defects are discussed in detail:

(1) the requirement that the pleadings state the

facts constituting a cause of action or defense;

(2) permitting objections to pleadings for defects

in form; (3) the separation of law and equity so

far as concerns procedure; (4) the existence of

forms of action; (5) the power to object to the

pleadings by motions in arrest of judgment, non

obstanle veredieto, or the like, or by an assign

ment of error; (6) our present illiberality as to

amendments.

See Criminal Procedure.

Procedure. ‘“A Proposed Judicature Act for

Cook County, Illinois." By Albert M. Kales.

5 Illinois Law Review 265 (Dec.).

"I have had a deep-rooted desire to know what

this organization 0 the English courts under

the recent Judicature Acts was, and to observe

how it would look if translated into Cook County.

it has been my pleasure, therefore, to study the

English Judicature Acts first-hand and to re

model them to suit Cook County. . . .

"Practically all the proposals made are utterly

and hopelessly unconstitutional. This is not,

however, my fault, but the fault of certain esti

mable gentlemen who drafted our constitution

of 1870."

See Criminal Procedure, Pleading.

Professional Ethics. "The Lawyer: Our Old

Man of the Sea." By Ignotus. Westminster Re

view, v. 174, p. 671 (Dec.).

“Legalisrn" is denounced as the "seamy side"

of the great achievements of the English people,

"a dire discredit to our race in America. ' We

are told that “verdict-snatching is the most lucra

tive of all the arts."

Railway Rates. “Shall Railway Rates be

Raised?" By Walker D. Hines. Outlook, v. 96,

p. 815 (Dec. 10).

The burden of the expense for improvements

is made one of the grounds for an increase of

rates by this writer, who is chairman of the
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executive committee of the Atchison, Topeka &

Santa Fé Railway Company.

"The Railroads and the People.”

Ripley. Atlantic, v. 107, p. 12 (Jan.).

The ublic has been unfair in that it has habitu

ally re used to give due weight to the fact that

no rebate was ever given which was not received

by some one; and that the reci ients were just

as guilty as the givers; or to the urther fact that

the railways tried repeatedly to stop rebating,

and did more than any one else to get passed the

Elkins Act of 1903, which did more to suppress

{hat evil practice_than any other piece of legis

atlon.

Street Railways. "The lnterurban Electric

Railway as an Additional Burden upon the

Streets and Highways." By Isaac C. Sutton.

59 Univ. of Pa. Law Review 156 (Dec.).

"To sum up, we find that the question of addi

tional servitude is based, by the predominant

weight of authority, upon the question whether

the operation of the railroad or railway, upon

the street or highway, is consistent with the uses

for which they were intended in the original

dedication and appropriationI and the courts are

also taking more into consideration the question

whether the local public service rendered by the

interurban railway outwei hs the burden imposed

by it upon the streets an country roads."

Tarlfl. "Making a Tariff Law." By Samuel M.

Evans. Journal of Political Economy, v. 18, p. 793

(Dec.).

"The present system of tariff-making would

be wrong, because it requires such excessive labor

on the part of members of Congress, even if it

resulted in a perfect law. But in the very nature

of the system it cannot result in a rfect law.

What was done to the cloth clauses o the cotton

schedule was done to nearly every other schedule

in the bill. And it is a physical impossibility for

any one member or any set of members of Con

gress to gather enough information intelligently

to pass upon the vast number of schedules in a

tariff law. The natural result is a law based

upon ex parte information given by those who

have an interest in the workings of the tariff law,

an interest in a high tariff."

Unemployment Insurance. “Experiments

in Germany with Unemployment Insurance."

By Elmer Roberts. Seribner's, v. 49, p. 116

(Jan.).

A general account of the system as it exists in

several German cities, helpful in showing the

reader where to look for statistics and other im

portant material on the subject.

Uniformity of Laws. See Workrnen’s Com

pensation.

Wills.

(Dec.).

This is an interesting special issue with several

short articles on some aspects of the law of wills.

These include the followin : "Law Governing

Construction of Devise of eal Property," by

George H. Parmele, author of Parmele's Whar

By E. P.

Wills Number. 17 Case and Comment

ton on Conflict of Laws; "Lay Views of Testa

mentary Capacity," by Henry C. Spurr; “Some

Wills of Noted Lawyers," by Walter M. Glass;

"The Drawing of Wills," by Albert S. Osborn;

"The Antiquated Seal," b Harry Shelmire

Hopper of the Philadelphia ar; "The Import

ance of the Last Will and Testament," by Virgil

M. Harris, trust oflicer of the Mercantile Trust

Company of St. Louis.

See Administrators and Exccutors.

Workmen’s Compensation. "The Uniform

Act for Workmen’s Compensation in Illinois."

Editorial. By J. H. Wligmore]. 5 Illinois Law

Review 306 (Dec.).

"The most promising event for speedy prog

ress in solving the employers’ liability problem

was the Conference of Commissioners at Chicago

Nov. 10-12, 1910. The conference was called

by the Massachusetts Commission, and the

thirty delegates who attended represented the

following state commissions: Wisconsin, New

York, Massachusetts, Ohio, Minnesota, Con

necticut, Illinois, New Jersey, Montana, and

also the federal Commission and the committee

of the national conference of Commissioners on

Uniform State Laws. . . . The draftin com

mittee met again for a final session in inne

apolis on Nov. 19. The draft act is now in

circulation among the various Commissions."

"The Federal Employer's Liability Act." By

John L. Hall. 20 Yale Law Journal 122 (Dec.).

The author, quotin from the decision in

Sherlock v. Alling, 93 S. 104, considers this

an Act "not directed against commerce or any

of its regulations, but relating to the rights,

duties and liabilities of citizens and only in

directly and remotely affecting the operations

of commerce."

See Old Age Pensions.

Miscellaneous Articles of Interest to the

Legal Profession

Banking. "The House of Morgan." By

John Moody. Independent, v. 69, p. 1380 (Dec.

22).

_ An account of the histo of this great bank

mg house and of its powe ul position in Ameri

can finance and business.

"The Life Story of J. Pierpont Morgan." By

Carl Hovey. Metropolitan, v. 34, p. 461 (Jan.).

On his return from Europe in 1885, Mr. Mor

gari came on the scene of unscrupulous and

ruinous competition among railroads. The two

"sore spots" were the West Shore and the South

Pennsylvania. He reorganized these roads, the

former being acquired by the New York Central

and the latter by the Pennsylvania. The story

is vividly told.

See Railways.

Disarmament. "A British View of American

Naval Expenditure." By Alexander G. Mc

Clellan. Atlantic, v. 107, p. 34 (Jan.).

"Britain may be top-hole man in the naval

world, Germany top-hole man in the military
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world. but America is top-hole man in the com

mercial world, which after all bosses the other

two. Peace, as we all know, lasts longer than war;

and a nation which can dictate to others, without

bullying, in times of peace and war, using only

trade as a weapon, needs no other."

Foreign Commerce. "How America Got

into China." By Frederick McCormick. Cen

fury, v. 81. p. 344 (Jan.).

"The American government took steps to

wrest from European finance an equal place for

America as a money-lender, merchant and useful

friend to China. The crisis came in 1909. . . .

This [situation] could not be efi'ectuall dealt

with on treaty rights; what was need was a

basis of material interests.”

Labor Unions. "Otistown of the Open Shop."

By Frederick Palmer. Hampton's, v. 26, p. 29

(Jan.).

The story of the labor troubles of Los Angeles,

interesting in connection with the recent wreck

of the Times office.

Mormonism. “Under the Prophet in Utah,

II." By Frank J. Cannon. Everybody's, v. 24,

p. 29 (Jan.).

The inner history of the antiépolygamy mani

festo issued by the Mormon hurch in 1890,

written by one who accuses the present leaders

of the Church of treachery in repudiating that

"revelation."

Party Politics. "American Affairs." By A.

Maurice Low. National Review, v. 56, p. 953

(Dec.).

"In America there are nominally two parties

and every man calls himself Republican or

Democrat, but as a matter of fact there is always

a third party and it is the third party that de

cides elections. . . . This year the Independ

ents voted against Mr. Roomvelt, twice before

the Independents voted for him."

"Personalities and Political Forces." By Prof.

Albert Bushnell Hart. North American Review,

v. 193, p. 83 (Jan.).

Col. Roosevelt did more, Prof. Hart thinks,

for the perpetuity of his party and the welfare

of his country, during the year 1910, than any

other Progressive Republican. Most of the

Osawatomie rinciples must reappear in the

Republican p tform of 1912 if the party is to

have any chance of success.

"Will the Democratic Party Commit Sui

cide?" By George Harvey. North American

Review, v. 193, p. 1 (Jan.).

Urging not revision by schedule, but down

ward revision; so carried out as not to disturb

legitimate business, "by heeding the funda

mental principles enunciated by Walker in 1846

and by adopting the method of gradual reduc

tions effected by Jackson in 1833."

“Theodore Roosevelt—Please Answer." By

M. E. Stone, Jr. Metropolitan, v. 34, p. 415

(Jan.).

Beginning as the foe of grafters, bosses and

mechanics, Roosevelt, it is charged, "suddenly

began to eat out of the hand of the regular

organization." How does the defender of the

merit system explain the cases of Leonard Wood,

Loomis, Paul Morton and Cortelyou? When

Platt offered him the Republican nomination

for Governor, he threw over the Independents

on whose ticket he had agreed to run, with what

one biographer calls one of the cleverest pieces

of political manipulation in the history of the

United States.

"The Progressive Hen and the Insurgent

Ducklings." By William Allen White. Amen‘

can Magazine, v. 71, p. 394 (Jan.).

The reform movement, we are told, is greater

than its leaders; it is not sufficient to work with

agencies at hand, as Roosevelt has done, but they

must be created, as La Follette has done in Wis

consin; a cause is to triumph, not a man or a

machine.

Pensions. "The Pension Carnival, IV." By

William Bayard Hale. World's Work, v. 21,

p. 13917 (Jan.).

Treating of the favorite frauds practised on the

government, by masqueraders, rogues, per

jurers, fake-veterans and bogus widows.

Political Corruption. "What are you Go

ing to Do About It? VI, Senator Gore's Strange

Bribe Story." By Charles Edward Russell.

Cosmopolitan, v. 50. p. 151 (Jan.).

Dealing with the McMurray contracts and the

Indian land question in Oklahoma.

Railways. "Masters of Capital in America:

The Inevitable Railroad Monopoly." By John

Moody and George Kibbe Turner. McClurc's,

v. 36, p. 334 (Jan.).

This is a striking and dramatic chapter of

economic history, which treats of the culmination

of the movement toward combination of railway

capital. The rise of the late E. H. Harriman,

the effect of his power on the fortunes of the

Morgan-Hill alliance, and the Northern Securi

ties episode in Mr. Morgan's career, are graphi

cally presented.

See Banking.

Religion. "What Jesus Thought of the Law

and those Belonging to It." By Elijah Green.

leaf. Westminster Rniew, v. 174, p. 658 (Dec)

Reviewing the Scriptural narrative for the

urpose of showing how Jesus disregarded the

osaic law and how he believed in its execution

not by man, but by the Almighty.

Tarlfl. "The Lemon in the Tariff." By Samuel

Hopkins Adams. McClure's, v. 36, p. 353 (Jan.).

This title is not figurative but literal, the

sourness of the discussion being confined to a

special schedule of the tariff. ‘ Crackl goes the

whip. The traders fall into line. The schedule

passed. 44 to 28. By such men and_such meas

ures are we, the people of the United States.

taxed, one and all of us."
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"The Mysteries and Cruelties of the Tariff: A

Tariff-Made State." By lda M. Tarbell. Ameri

can Magazine, v. 71, p. 349 (Jan).

Miss Tarbell takes for her target the manu

facturing industries of the state, and is particu

larly severe upon their alleged practices toward

child labor, practices necessarily destined to be

modified by the new factory inspection law

which goes into effect this month.

Taxation. “The Things that are Caesar's;

Latest Important Cases

Defamation. “Panama Libel" Case—Publi

cation by Circulation of Copies within a Federal

Reservation No! 0 Separate Ofl'ense of which

Federal Courts can Take Nolice.—$late Powers.

U. S.

The United States Supreme Court on Jan. 3

unanimously affirmed the decision of the United

States Circuit Court rendered at New York

City a. year or two ago, which quashed the indict

ment of the Press Publishing Company for

expressing opinions in the New York World

reflecting on the honor of men believed to have

derived pecuniary benefit from the sale of the

Panama Canal to the United States.

The opinion of the Court, written by Mr.Chief

Justice White, dealt entirely with the act of

Congress of 1898 under which the indictment

was brought, and the effect of which was to incor

porate the criminal laws of the several states

into the federal law, so as to make them appli

cable to federal reservations.

The Court said that investigation plainly

showed:

“First, that adequate means were afforded

for punishing the circulation of a libel on a

United States reservation by the state law and

in the state courts without the necessity of

resorting to the courts of the United States for

redress;

"Second, that resort could not be had to the

courts of the United States to punish the act of

publishing a newspaper libel by circulating a

copy of the newspaper on the reservation, upon

the theory that such publication was an inde

pendent offense, separate and distinct from the

primary printing and publishing of the libel

ous article within the State of New York, without

disregarding the laws of that state and frustrat

ing the pl .in purpose of such law, which was

II, The Tribute of the Corporations." By Albert

_]ay Nock. American Magazine, v. 71, p. 302

(_Ian.).

Having previously sought to expose dis

crimination between the rich man and the poor

man in the New York personality tax laws, this

author now seeks in a second instalment to show

similar discrimination against small corporations

and business firms in favor of large, powerful

ones.

that there should be but a single prosecution

and conviction."

Cf. 21 Green Bag 644.

involuntary servitude. Thirteen Amendment

No! Violaled by Statute Actually Regulating Negro

Labor-“Peanage" Law of Alabama Invalid Not

for Discrimination, but Because it Tend: Toward

Involunlary servitude. U. S.

The Alabama “labor contract" law made it a

misdemeanor for any person to enter in to

a contract to labor, receive advance pay, and

then fail to do the work without refunding the

money advanced. The breach of the contract

was made prima facie proof of intent to defraud,

and under a rule of Alabama law the laborer was

not permitted to rebut this proof by testifying

as to his unexpressed intention at the time of

making the contract. The law had been upheld

as constitutional by the Supreme Court of Ala

bama.

In the case of Alonzo Bailey, a negro, the

Supreme Court of the United States was asked

to rule upon the constitutionality of the act.

The Department of Justice was allowed to par

ticipate in the arguments as amicus curiae,

claiming that the Thirteenth Amendment had

been violated.

Mr. Justice Hughes, who announced the

opinion of the Court, said that as there was

nothing in the statute discriminating against

negroes, the point that Bailey was a negro could

not be considered by the Court, and the case

would be treated as if it had come from New

York or Idaho.

The Court said that the statute had the

effect of making breach of contract a misde

meanor without saying anything about intent

to defraud. and held that a state could not reduce

a person to involuntary servitude by making his

failure to pay a debt a crime.
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Monopolies. Conspiracy in Restraint of Trade

May be Continuing Ofl'ense-Statute of Limita

tions. U. S.

In the cases of Gustav E. Kissel and Thomas

B. l-larned, indicted for conspiracy in restraint

of trade in July, 1909, where the defendants

pleaded the statute of limitations, on the ground

that the offense for which they were indicted

was committed more than three years back, Judge

Holt held that the indictments were barred by

the statute and quashed them more than a year

ago (see 21 Green Bag 645).

The Supreme Court of the United States has

now expressly overruled Judge Holt, emphatically

dissenting from his view that "a conspiracy in

restraint of trade is nothing but a contract or

agreement between two or more persons in

restraint of trade." Upon this view Judge Holt

based his conclusion that the "continuing

offense" theory of conspiracy would not apply

to a conspiracy made unlawful by the Sherman

36!.

Mr. Justice Holmes, in announcing the opinion

of the Court Dec. 12, examined the argument

that a conspiracy is a completed crime as soon

as formed, as would be the case where a con

spiracy were merely a contract. The Court said:

"The indictment charges a continuing con

spiracy. Whether it does so with technical

sufficiency is not before us. All that we decide

is that a conspiracy may have continuance in

time, and that where, as here, the indictment,

consistently with the other facts, alleges that it

did so continue to the date of filing, that allega~tion must be denied under the general issue and

not by a special plea. Under the general issue,

all defenses, including the defense that the con

spiracy was ended by success, abandonment or

otherwise more than three years before July 1,

1906, will be open and unaffected by what we

now decide." 67 Legal Intelligeneer (Philadel

phia) 656 (Dec. 23).

Anthracite Coal Trust-Blocking Establishment

of Competing Route Unlawful Restraint of Trade.

U. S.

The Reading Company and many other cor

porations composing the so-called anthracite

coal trust were found not to have violated the

Sherman act by the United States Circuit Court

for the northern district of Pennsylvania, Dec. 8.

But the Government was successful in one in

stance, that of the Temple Iron Company, which

was held to be an illegal combination. Judge

George Gray said: "A careful consideration of

the very able argument and brief of the counsel

for the Government don not convince us that

the evidence discloses any such general contract,

combination, or conspiracy among the defend

ants in restraint of trade or commerce among

the several states, or to monopolize any part of

the trade or commerce among the same."

Of the acts of the Temple Iron Company he

said: “The combination brought about the

abandonment of the project [for a route from the

Wyoming coalfield in Pennsylvania to tidewater

in the state of New York] and the possibility of a

competing road in interstate commerce was for

the time being frustrated. I cannot escape the

conclusion, therefore, that the decree of this

court should denounce as illegal the combination

by which this result was brought about if a

decree for an injunction under the prayers con

tained in the petition can be founded upon such

denouncement."

Judge Buffington agreed with Judge Gray.

except in one respect in which he went further,

holding the 65 per cent contract existing

between the big corporations and the independent

companion unlawful. Judge Lanning dismissed

all the contentions of the Government.

Negligence. Assumption of Risk in Case of

Passenger Riding on Platform of Street Car

Notiee Warning Passengers Equivalent to Invita

tion. D. C.

A decision has been rendered in the Court of

Appeals of the District of Columbia which, if it

proves a precedent, may have a decided bearing

upon the crowded street car problem of other

cities. It was in efl‘ect that a man injured by

being thrown from the platform of a crowded

car when rounding a curve has ground for action

for damages against the company.

Abraham Hart sued the Capital Traction Com

pany for damages in the Supreme Court of the

District, and was beaten on the ground that in

standing on the rear platform he assumed the

risks. He appealed and Mr. Justice Van Orsdel

of the Court of Appeals held that Hart had a

right of action. 38 Washington Law Reporter 716

(Nov. 11).

The Court said: "The defendant cannot de

liberately permit and create a custom of hauling

passengers on the platforms of its cars, and escape

liability for accidents occurring through their

operation with relation to those particular pas

sengers. Neither can the railway Company

escape the obligation imposed by the custom by

posting a notice, as was done in this case, warn

ing passengers that it is dangerous to ride on the

platforms. The custom thus established is

equivalent to an invitation to passengers to

occupy and ride upon the platforms- ‘md the
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mere posting of such notice will not relieve it

from liability. . . .

"it is beside the case that, in this instance, the

plaintiff was occupying the platform when there

were vacant seats inside the car. He was riding

in one of the customary places afiorded by the

company for hauling passengers, and he was

entitled to rely upon the company's operating

its cars in the usual and customary manner in

which they are run with respect to the safety

of all passengers. . . . The plaintiff, when he

entered the car, was undoubtedly required to

occupy the safest place afforded him-in this

instance, a seat. Instead, he took his position

on the platform, and in so doing he assumed the

additional risk attendant upon this position

when the cars were being operated in the usual

and customary manner. He was entitled to

have the jury say whether they were so operated.

If they were not, and the unusual condition was

due to the negligence of defendant's employees,

and such negligence was the proximate cause of

the accident, he had a right to recover."

Partnership. Voluntary Sale of Interest in

Good Will—S0licitalion of Business of Customers

of Former Firm. N. Y.

In Van Bremen v. Asche, decided Nov. 22, the

New York Court of Appeals held that when there

has been a voluntary sale by two members of a

copartnership to its third member of all their

right, title and interest in the firm assets and

good will, and the two retiring members then set

up a similar business of their own, they are not

at liberty thereafter to solicit buiness of the

customers of the former firm. When they have

disposed of their interest in the good will, an

injunction may issue to restrain them from inter

fering with that which was a part of it. 44

N. Y. Law I010. 965 (Dec. 6).

The Court (Willard Bartlett, I.) said: “If the

sale of the good will upon the ordinary dissolu

tion and liquidation of a partnership imported

the same obligation as that which arises upon a

voluntary sale not to solicit trade from custom

ers of the old firm, merchants who had been in

trade as partners of undesirable associates would

constantly find themselves by the mere fact of

the dissolution of the firm they desired to leave

disqualified from seeking future business from

those who might be their most desirable cus

tomers. Such a restriction should be imposed

and is imposed only when the transfer of the

good will is a free afiirmative act, and is made

under such circumstances that it would be bad

faith on the part of the vendor to avail himself

as against the vendee of any special knowledge

or advantage derived by him from the business

whose good will he has voluntarily sold."

Race Distinctions. Separation of Race:Meaning of “Colored." D. C.

The plaintiff in the case of Wall v. Oyster gave

no ocular evidence of being a negress. Notwith

standing her father's contention that she was

white, not colored. she was compelled to attend

one of the separate public schools for colored

children in the District of Columbia. The child

has flaxen hair and blue eyes. Mr. Justice Wright

of the District Supreme Court several months

ago refused to order the Board of Education to

admit her to the white schools. In his decision

he said: "Persons of whatever complexion who

bear the negro blood in whatever degree and

who abide in the racial status of the negro are

‘colored’ in the common estimation of the people.

The child at bar has acquired no racial status

personal to itself; its status of necessity is that

of its father."

The Court of Appeals of the District afiirmed

this decision Dec. 5. 38 Washington Law R2

porler 794 (Dec. 16). Chief Justice Shepard said

in his opinion:

In the case of State v. Treadaway, 52 50. Rep.

500 (1910), "The views of the majority were

thus expressed by Mr. justice Prevosty: ‘There

is a word in the English language which does

express the meaning of a person of mixed negro

and other blood, which has been coined for the

very purpose of expressing that meaning, and

because the word negro was known not to ex

press it, and the need of a word to express it

made itself imperatively felt. That word is the

word “co|ored." The word "colored" when

used to designate the race of a person is unmis

takable, at least in the United States. It means

a person of negro blood pure or mixed; and the

term applies no matter what may be the propor

tions of the admixture, so long as the negro blood

is traceable.’

“While this view accords with our own obser

vation of the popular meaning of the word

‘colored’ we would not rest our conclusion upon

such an uncertain foundation.

“The most reliable sources of information in

this regard are the dictionaries which are uni

versally accepted as the best exponents of the

popular meaning of the words of the language.

It is sufiicient to say, without quoting from them,

that these show that the word 'colored' as

applied to persons or races is commonly under

stood to mean persons wholly or in part of negro

blood, or having any appreciable admixture

thereof."
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Railway Passes. Condition Subsequent and

Covenant to Keep it Running with the Land. N. Y.

A contract which binds a railway and its

assigns to furnish free transportation in return

for a consideration is not a covenant running

with the land which will bind assignees of the

company, was the holding of the New York

Court of Appeals in Munro v. Syracuse, Lake

Shore and Northern Ky. C0., decided Dec. 13.

44 N. Y. Law Jour. 1299 (Dec. 29).

Plaintiff's predecessors, as parties of the first

part, made an indenture with the defendant's

predecessor, a railroad company, party of the

second part, whereby the former, in considera

tion of one dollar and other covenants and condi

tions, granted to the latter a strip of farm land

for railroad purposes. One of the conditions was

that the company should issue annually 3. pass

over its road to the parties of the first part, and

it was recited that on failure to perform the con

ditions all rights should revert to the parties

of the first part, their successors and assigns,

and that the agreement should be binding upon

the heirs, successors and assigns of the parties

thereto. On the subsequent foreclosure of a

mortgage upon all the property of the railroad

company, to which action neither the plaintiffs

nor their predecessors were parties, title passed

to the defendant railroad company, and it re

fused to honor plaintiff's passes. In an action

for specific performance and for damages it was

held that the suit could be maintained; that the

provision with respect to passes amounted to a

condition subsequent and a covenant to keep it

running with the land. (The case is dis

cussed editorially in44 N. Y. Law Jour. 1302,

Dec. 29.)

Suretieo. Double Insurance—Contribution—

Law of the F0rum—The Law Applicable-—Weight

to be Attached by English Courts to American Deci

tions. England.

A novel point was decided by Mr. Justice

Hamilton on Nov. 15, in the English High Court

of Justice. The American Surety Company of

New York had insured the National Park Bank

against the defalcations of a certain employee to

the extent of $2,500. Other employees of the

bank, to the number of approximately one hun

dred, were also covered by the same policy in

varying amounts. The National Park Bank

had further secured from certain English Lloyds

Underwriters insurance to the amount of $200,

(XlO, covering all its employees and various

other risks as well, without specifically appor

tioning the total amount among them.

The employee insured in the sum of $2,500

embezzled $2,680, and the American Surety Com

pany paid $2,500 of the loss to the National Park

Bank and then sued one of the Lloyd's under

writers for his proportion of contribution, claim

ing that he should contribute (to the amount in

which he was liable) in the proportion that $200,

000 bears to $2,500. The defendant admitted lia

bility to contribute but denied that the measure

of contribution was as stated by the plaintiffs,

and alleged that the proper amount was a sum to

be ascertained by calculating the proportion that

$2,680 bears to $2,500. It was further con

tended by the plaintiff that the law applicable

in New York was the law to be applied in the

present case.

On this point the Judge ruled against the

plaintifi‘, but decided to take the evidence of

experts, which the parties desired to adduoe,

in order to save a new trial in case an appeal

were had and the appeal court found he was

wrong. In his opinionI the learned Judge held,

in short, that the duty of contribution did not

depend on contract, but on principles of equity,

and that the party required to do equity must

be subject to the court dealing with the matter.

A number of American cases had, he said, been

cited on either side, and he had considered their

efl‘ect. American authorities were consulted in

the English courts for edification, but with re

gard to their weight it was worth recalling the

remarks of Lord Justice James, that while cases

in the United States Supreme Court were en

titled to respect, cases in state courts were of

comparatively little value. Analogies from ma

rine or fire insurance did not carry the matter

any further, and the result was that the case

came before him as a case of first impression.

The defendants never contemplated taking a

$200,000 risk on each employee independently.

The principle put forward by the plaintiff for

assessing the contribution must fail. He ac

cepted the defendant's theory that the under

writers should bear a proportion of the whole

loss of $2,680 in the ratio of 2,680 to 2,500.

It is of interest to note that the plaintiff's

expert in American law relied on a number of

fire insurance cases of which Home Ins. Co. v.

Baltimore Warehouse C0. (93 U. S. 527) is a type,

while the defendant's expert relied chiefly, in the

absence of any direct authority upon the point

in America, upon Burnett v. Millsaps (59 Miss.

333) and Cherry v. Wilson (78 N. C. 164) as

being the only cases decided in America where the

facts were in any way similar to those at issue

in the case under review.
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A MERIT APPOINTMENT

T was with genuine pleasure that we

viewed the promotion of Mr. Justice

White to the exalted office of Chief

Justice of the United States. To begin

with, we confess to a wholly unpre

tended and ineradicable admiration for

the largeness of mind, heart, character

and learning of the new head of the

American judiciary. The appointment

must be gratifying to all who feel that

a great lawyer should preside over the

Court and that the Chief Justice should

not merely direct its business but

should dominate its opinions and mould

its policy. It is commonly said, to be

sure, that the powers of the Chief

justice are no greater than those of his

associates, but the post is one of com

manding influence, and if the Chief

Justice is a jurist of first rank he can

hardly fail to exercise/more real and

more lasting power than any other officer

of the United States. We believe it

to have been the intent of the framers

of the Constitution that this power

should be exercised, and if it had been

more steadily exercised in the past no

one can deny that the traditions of the

Court would have been enriched and

increased coherence would have been

given to the course of judicial decision.

We have no desire, however, to

exaggerate the abilities of the new

Chief Justice at the expense of those

of his associates. It is not easy to

single out the greatest urist from -a
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court rich in ability and in learning.

We have long admired the opinions

of the Chief Justice, but we have also

admired those of Mr. Justice Harlan

and at least one other Associate Justice

whom it would be invidious to name.

Personal comparisons are not always

delicate, and it is sufficient to say that

Mr. Justice Harlan would have made an

acceptable Chief Justice. At all events,

the appointment went to one on whom

force of intellect combined with dignity

of office cannot fail to bestow the real

leadership of the Court.

The opinion was expressed in the

Editor's Bag a few months ago that Mr.

Justice Hughes’ promotion would be

amply justified by his executive ability

and comparative youth, and there is

nothing in that view to retract; but

Mr. Justice White's promotion showed a

different and in our judgment a higher

conception of the functions of the

Chief-Justiceship, and it was altogether

proper that one of the older and more

experienced judges should take pre

cedence of a new and untried member.

In some quarters the opinion has

been expressed that the promotion of

an Associate Justice may constitute a

dangerous precedent. If Mr. Justice

Hughes should some day succeed Chief

Justice White, we are nevertheless

sceptical as to whether a precedent

would be created which would bind the

action of future Presidents. All pre

cedents were disregarded by Mr. Taft

in making this appointment, yet he
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might readily have felt himself bound

by them. Instead, he applied the

principle of the merit system to the

Supreme Court, making what was dis

tinctly a merit appointment, and the

merit system is necessarily independent

of precedents and dispenses with red

tape in determining the qualifications

of candidates. Doubtless the hands of

future Presidents will be left entirely

free.

Even if the promotion of Associate

Justices should become the usual mode

of selecting the Chief Justice, the con

sequences of honorable rivalry among

aspirants for the honor are not to be

feared, it is only the clandestine activity

of judges willing to stoop to petty

intrigue that is to be dreaded. And

under the merit system there is always a

diminishing possibility of judges of the

sort likely to make improper use of

their position finding themselves on

the bench of the Supreme Court.

 

LOOK THE COURT IN THE EYE

OOD suggestions, particularly help

ful to young lawyers in the prepa

ration and conduct of their cases, were

offered by Mr. Justice Larnm of the

Supreme Court of Missouri in a recent

address. To quote:—

"Avoid reading your statement if

long and complicated. Most men read

indiflerently well. Besides, you can

rest with some degree of assurance on

the proposition that most judges on an

appellate bench can read for themselves.

Stand at the counsel table and look

the Court in the eye. If you are timid

at the start take courage from the fact

that, if you are full of your case, that

fullness of lmowledge is bound to come

forth as you go on. If you have real

complaints to make of the rulings below

you will soon tell the upper Court of

your grievances. If you have proposi

tions that answer your opponent's po

sitions and are full of your case, you

will soon make the Court see what those

propositions are.

“There are some superstitions con

nected with appellate practice. There

isa superstition that sometimes appel

late courts go to sleep during an oral

argument. But do not let this dis

concert you or deter you from your

argument. It is a mere fanciful pleas

antry. The Court does not sleep. If

a judge settles back in his chair and

closes his eyes he is not asleep. He

is but indulging in a spell of philo

sophical introspection. Furthermore,

if the countenance of the good judge

whose eyes are closed assumes a placid

expression of benign and settled repose,

he is still not asleep in a vulgar sense.

What you see is but the outward ex

pression of the inward judicial grace

of calmness.” ..-_,?_§7_‘f_1 _‘r

\ v a‘: qun’

OBITER DICTA}, *‘m" z '
"their" use‘;

HE Justice of the Peaoein aGeorgia

town was a universal favorite and

was noted for the amount of his pro

fanity and the very original character

of his oaths. It was said that while he

swore in almost every sentence he‘ut

tered, he never repeated the same com~bination of cuss-words more than once.

While fox-hunting last fall he fell

under his horse and was seriously in

jured, and that evening several of his

neighbors called to inquire as to his

condition.

When they saw the physician and

the clergyman coming from the sick

room together they were apprehensive

and hastily asked for news of the in

valid.

It was the minister who replied:

"Hush! don't make any "Olsei he is
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getting better, he can now just swear

above his breath."

 

INCIDENTS IN LINCOLN'S LIFE

AS A LAWYER

ENATOR DEPEW recently recalled

some interesting aneodotes con

cerning Abraham Lincoln's experience as

a lawyer :—

"Mr. Lincoln often remarked to me

that it was accident that stimulated his

ambition to enter the legal profession.

He told it in these words:

“ ‘One day a man who was migrating

to the West drove up in front of my

store (at New Salem, Ill.) with a wagon

which contained his family and house

hold plunder. He asked me if I would

buy an old barrel for which he had no

room in his wagon, and which he said

contained nothing of special value.

I did not want it, but to oblige him I

bought it, and paid him, I think, half a

dollar for it. Without further ex

amination I put it away in the store

and forgot all about it. Some time after,

in overhauling things, I came upon the

barrel, and emptying it upon the floor

to see what it contained, I found at

the bottom of the rubbish a complete

edition of Blackstone's Commentaries.

I began to read those famous works,

and the more I read the more intensely

interested I became. Never in my

whole life was my mind so thoroughly

absorbed. I read until I devoured

them.’

"After his admittance to the Spring

field bar in 1836, Lincoln rode several

miles to witness a trial by jury. This

incident afterward became the theme

of one of his best stories with which he

was wont to regale us.

“ ‘The court, I remember,’ said Mr.

Lincoln, ‘was held at a small town in

the Eighth Judicial Circuit of Illinois.

On account of the absence of a court

house, the town school, much to the

joy of its scholars, was brought into

use. The circuit judge, an elderly,

portly man, had had a bad touch of the

gout, and the master's hard wooden

chair in which he sat became decidedly

uncomfortable as a long uninteresting

case dragged through the hot afternoon.

Finally the opposing lawyers finished,

and he arose for the final address.

“ ‘ "Gentlemen of thejury,‘ " he began,

savagely brushing a pair of hungry

flies from his shiny bald head, "‘you

have heard all the evidence. You have

also listened to what the learned counsel

have said. If you believe what the

counsel for the plaintiff has told you,

your verdict will be for the plaintiff;

but if on the other hand you believe

what the defendant's counsel has told

you, then you will give a verdict for

the defendant. But if you are like me,

and don't believe what either of them

has said, then I'll be hanged if I know

what you will do!"’

l‘To the majority of his admirers

Abraham Lincoln's greatest legal tri

umph was the acquittal of an old

neighbor named Duff Armstrong, who

was charged with murder in the first

degree.

"There were several witnesses who

testified that they had seen Armstrong

commit the deed one night at a time

ranging from half after ten to twelve

o'clock.

"It was a great surprise to those

present at the trial when Lincoln

attempted no cross-examination, ex

cept to persuade the witnesses to state

positively that they were able to see the

act distinctly on account of its being a

bright moonlight night.

"When Lincoln addressed the Court,

he announced that the only defense he

wished to submit was an almanac,

O
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which proved conclusively that there

was no moon on the night the deed was

said to be committed.

“On this testimony Armstrong was

acquitted, while every witness was

seen to have committed perjury.

“I recall hearing of a lawyer who

was opposed to Mr. Lincoln trying to

convince a jury that precedent was

superior to law. When Lincoln rose

to answer, he told the jury he would

argue his case in the same way. ‘Old

Squire Bagly,‘ said he, ‘came into my

office and said, "Lincoln, I want your

advice as a lawyer. Has a man what's

been elected justice of the peace a right

to issue a marriage license?" I told

him he had not, when the old squire

threw himself back in his chair very

indignantly, and said, "Lincoln, I

thought you was a lawyer. Now, Bob

Thomas and me had a bet on this

thing, and we agreed to let you decide;

but, if this is your opinion, I don’t

want it, for I know a thunderin’ sight

better, for I have been squire now eight

years and have done it all the time."'

"Mr. Lincoln himself told me once

that, in his judgment, one o£ the best

things he ever originated was this. He

was trying a case in Illinois where he

appeared for a prisoner charged with

aggravated assault and battery. The

complainant had told a horrible story

of the attack, which his appearance

fully justified, when the district attorney

handed the witness over to Mr. Lincoln

for cross-examination. Mr. Lincoln

said he had no testimony, and unless

he could break down the complainant’s

story he saw no way out. He had come

to the conclusion that the witness was

a bumptious man, who rather prided

himself upon his smartness in repartee,

and so, looking at him for some minutes,

he inquired, ‘Well, my friend, what

ground did you and my client fight over?’

The fellow answered, ‘About six acres.’

‘Well,’ said Mr. Lincoln, ‘don’t you think

this is an almighty small crop of fight

to gather from such a big piece of

ground?’ The jury laughed, the Court

and district attorney and complainant

all joined in, and the case was laughed

out of court." '

MORE NEARLY ACCURATE

TOWN in New Jersey had until

recently as its sole representative

of the majesty of the law a Justice of

the Peace who was noted for his abun

dant good nature and also for his

love of good whisky, which he consumed

in more than ordinary quantities.

A few weeks ago he died, and the

clergyman in his funeral address dilated

upon the good qualities of the deceased

and described him as a “man filled with

the milk of human kindness.” At

that moment a man in the rear of the

church observed to his neighbor in a

shrill and penetrating voice: “The

parson would have been a. little more

accurate if he had said the ‘milk-punch

of human kindness.’ ”

“INSULT THE JUDGE"

R. Justice Oliver Wendell Holmes

of the United States Supreme

Court recently recalled a personal anec

dote connected with the late Gen.

Benjamin F. Butler.

"Gen. Butler was on his way to Boston

to try a case before Judge Shaw. I

met him on the train, and asked if I

might look at the notes on the case.

Butler acquiesced. To my astonish

ment I saw written at the top of page 1,

‘Insult the Judge.’

“ ‘You see,’ said Butler, in answer to

my question, ‘I first get Judge Shaw's

ill will by insulting him. Later in the

case he will have decisions to make
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for or against me. As he is an exceeding

ingly just man, and as I have insulted

him, he will lean to my side, for fear

of letting his personal feeling against

me sway his decision the opposite way.’ "

A GAME OF SCIENCE

NE of Mark Twain's stories con

cerning the game of seven-up

or old sledge is reproduced by the

Boston Transcript. Some Kentucky boys

were arrested for playing this game,

under the usual charge of playing a

game of chance. When they were

brought before the judge their lawyer

claimed that this game was not a game

of chance, but was a game of science.

The Court, puzzled, asked for a sugges

tion, and the lawyer declared that if a

jury of six gamblers well acquainted

with the game in a scientific way and

six deacons be impaneled with a pack

of cards their decision ought to be de

terminative. So the story goes:—

"There was no disputing the fairness

of the proposition. Four deacons and

the two dominies were sworn in as the

‘chance’ jurymen, and six inveterate

old seven-up professors were chosen to

represent the ‘science’ side of the issue.

They retired to the juryroom.

"In about two hours Deacon Peters

sent into court to borrow $3 from a

friend. (Sensation) In about two

hours more Dominie Miggles sent into

court to borrow a ‘stake’ from a friend.

(Sensation.) During the next three

or four hours the dominie and the other

deacons sent into court for small loans.

' "The rest of the story can be told

briefly. About daylight the jury came

in, and Deacon Job, the foreman, read

the following verdict:—

“ ‘We, the jury in the case of The Com

monwealth of Kentucky v. John Wheeler

et al., have carefully considered the point

of the case, and tested the merits of the

several theories advanced. and do hereby

unanimously decide that the game

commonly known as old sledge or

seven-up is eminently a game of science

and not of chance. In demonstration

whereof it is hereby and herein stated,

iterated, reiterated, set forth and made

manifest that, during the entire night,

the "chance" men never won a game

or turned a jack, although both feats

were common and frequent to the oppo

sition; and furthermore, in support

of this, our verdict, we call attention

to the significant fact that the “chance”

men are all broke and the "science" men

have got the money. It is the deliberate

opinion of this jury that the “chance"

theory concerning seven-up is a per

nicious doctrine and calculated to inflict

untold suffering and pecuniary loss

upon any community that takes stock

in it.’ ”

A TARIFF ARGUMENT

PORTLAND, Maine, attorney who

is a member of the Cumberland

Club, once Tom Reed's favorite idling

place, is known for his capacity in

argument. He is an ardent protec

tionist and has steadily preached that

a high tariff is the greatest blessing that

has ever been devised.

The attorney has what he and his

wife consider a jewel of a servant in an

Irish girl named Rosy, and Rosy's one

fault has been that she always managed

to draw her wages before they were due,

and despite efforts to evade her evident

desire to buy automobiles on a trolley

car income she has never had the

balance on the right side of the ac

count.

Last summer Rosy received word

from the “ould counthry” that her

mother was dead, and of course she had

to send some money to "th' bhoys,"

so that the attorney began to feel like
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a banker financing a transcontinental

railroad scheme. The limit had appar

ently been reached when Rosy came to

him for a “loan" of two dollars.

“Oh, I don't know, Rosy," said her

employer, "you are living on your

wages for month after next, now. What

do you want it for?"

"Shure, yer Honor,’ said Rosy (she

always addresses him with due formality),

"Oi wants to hiv a couple iv masses

said for the ripose iv me mother's

soul."

“But," expostulated the lawyer, "I

thought that masses were only fifty

cents apiece."

"Faith, yer Honor," said Rosy, "an'

they used to be, but hivent yez read

in th' papers, yer Honor, how th' price

iv all necissities has wint up becaus'

iv th' new-fangled tariff?”

Rosy had won the debate.

AN HONEST VERDICT

"I'LL see that you get a cold $500,”

whispered the defendant's lawyer

to the foreman of the jury, “if you can

bring in a verdict of manslaughter."

And when they returned to the court

room, sure enough that was the verdict.

The lawyer profusely thanked the juror

as he paid him the money, assuring him

he thought he must have had hard work

to do it.

“Yes," sighed the juror, refiectively,

“it was tough work, but I got ’em

together after awhile. You see, all the

rest were for acquittal."

Tlu Editor will be glad to rua'vafor Uri: defian‘menl anything likely to :ntzriain the flfldlf! of

the Gran Bag in the way of legal anliqmtin,faati¢, and anecdotal‘.

USELESS BUT ENTERTAINING

 

 

Lord Westbury when at the bar was an

impatient man with his juniors. On one

occasion a junior repeatedly ed his leader

to take a certain point, which t e latter per

sisted was contemptible. The case went

badly, and at last the leader took his junior's

advice. The argument produced a marked

efiect on the judge, and in the end judgment

was given for Lord Westbury's client. After

glancing at the 'udge, he turned around to his

junior. "I do lieve," he muttered coldly,

"this silly old man has taken your absurd

point." —Canada Law journal.

"Johnny, did you take that jam? Answer

me this instant! '

"What jam, Ma P"

"You know very well what jam. Did

you take it ?"

"That's a leadingI question, ma. I can't

incriminate myself.

"JOHNNY! ‘

"And besides, ma, it's no crime to take

jjaem, because there's no mention of black

‘am in the Constitution."

“ o nny, I’m losing atience. Once more,

did you take that jam "

“Ma, I'd like a delay until next fall to

my case. My witnesses have gone

to Europe."

"You're overruled. If I waited you might

destroy the evidence."

"Then I want a change of venue."

"Overruled. This is just as good a place

as the woodshed."

"Can I have a habeas corpus, Ma?"

"Johnny, you're hurting your own case

by all this uibbling. Come now, did you

take it or di n't you?"

“Ma, I'd like to appeal the case to some

court that isn't in session."

“Nonsense. This court is capable of tryin

it. If you're guilty I want to know it, an

if you're innocent I should think you'd be

glad to have a chance to prove it. Are you

guilt or not guilty?""IIIOT GUILTY, MA l"—Ch1'4:ag0 Tribune.

A newly-made ma istrate was

absorbed in a formidab e document. aisin

his keen eyes, he said to the man who stood

Patiently awaiting the award of justice:

‘Omcer, what is this man charged with ?"

"Bigotry, your worship. He's got three

wives, ’ replied the oflicer.

The new justice rested his elbows on the

desk and placed his finger tips together.

“Officer," he said somewhat sternly, "what's

the use of all this education, all these evening

schools, all the technical classes an’ what

not? Please remember, in any future like

case, that a man who has marriedthree wives

has not committed bi otry but tflgonometry.

Proceed," _- incaln State Journal.

ravely
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Imporianl ‘Crust ‘Prosecutions

The movements of the Department of ustice

seem to have been materially influenced y the

decision of the United States Supreme Court in

the cases against Kissel and Harned, in which

the "continuing conspiracy" doctrine was laid

down (p. 99 supra). Attorney-General Wicker

sham was led to ex ress the opinion that this

decision had furnis ed the Department with

the weapon needed to strike a crushing blow at

both the sugar and beef combinations and the

men behind them. Pleadings of the statute of

limitations will no longer be able, he declared,

to tie u cases of violation of the Sherman law.

This evelopment, combined with the policy of

the Administration to rosecute violations of the

Sherman act criminal y whenever the evidence

made out a good basis for a criminal action,

brought about the droppin by the Government

of the civil case against t e National Packing

Compan . In this suit strong evidence had

already n prepared, but United States Attor

ney Sims was successful on December 27, in his

motion that Judge Kohlsaat, in the District

Court at Chicago, dismiss the civil suit, in order

it was said that the packers under indictment

might not secure immunity through their testi

mony in the civil suit.

The meat packers prom tly attacked this dis

missal, but on Jan. 3 fild e Kohlsaat ruled

against them in the Circuit ourt, holding that

the Government had a right to dismiss the suit

in equity. The meat packers had also applied

to Judge Carpenter, in the District Court at

Chicago, to sustain their plea that the criminal

suit was barred by the in'ustice anted in 1903

by Judge Grosscup, but udge rpenter ruled

against them on this point on an. 9.

Indictments were return by the federal

grand jury at Detroit Dec. 6, against sixteen

firms and thirty-two individuals alleged to have

obtained control of eighty-five per cent of the

annual out ut of enamel iron bathtubs, sinks,

etc., in the nited States. Attorneys re resent

ing some of these individuals came to ashing

ton, and asked that their clients be let off with

fines, but they were given to understand, it is

said, that jail sentences would be insisted upon.

One of the defendants, however, who pleaded

not guilty, was allowed by Judge Swan, in the

District Court at Detroit, to withdraw the plea

and file a demurrer, and this case, that of I. A.

Frauenheim of Pittsburg, may be brought to

trial early in March.

As a result of the United States Supreme

Court decision that the indicted oflicials of the

Sugar Trust must stand trial, United States

Attorney Wise of New York City announced

on Dec. 14 that he would push the criminal

indictments of all the men "higher up" in the

sugar frauds, and that these cases would be

ready for presentation in court in about three

months.

Early developments in the prosecutions 0f the

glass and electrical trusts are also likely.

The Judicial Settlement Sociely

The Conference of the American Society for

Judicial Settlement of International Disputes

held its session in Washington, Dec. 15-17.

Senator Root spoke on the first da on "The

Importance of Judicial Settlement,’ and Mr.

Justice Riddell of the High Court of Ontario

talked on "The International Relations Be

tween the United States and Canada." John W.

Foster discussed the question, "Were the Ques~tions Involved in the Foreign Wars of the

United States of Such a Nature that They Could

Have Been Submitted to Arbitration or Settled

Without Recourse to War?" Dr. Benjamin Ide

Wheeler, president of the University of Cali

fornia, also spoke, and Andrew Carnegie dis

cussed I‘The Moral Issue in War."

Mr. Carnegie characterized “the appeal to

conscience, not to the pocket," as the paramount

question. He declared that the “enormous sums

nations are now spending upon instruments for

war are ominously excessive," and added that

he did not believe the mere cost of war or the

greater cost of armaments meant to prevent war

would prove the most effectual deterrent to war

itself.

At the second session of the conference John

Hays Hammond presided. The program in

cluded the followin addresses: Frederick D. Mc

Kenney, “Some ractical Ob'ections to the

Present Hague Court"; A. H. now, “The De

velopment of the American Doctrines of Juris

diction of Courts over States"; Professor Eugene

Wambaugh of Harvard, "Whether the Growth

of Law is Aided by Courts rather than by Com

missions"; H. B. F. McFarland, "Obstacles in

the Wa of Proposed Permanent Court"; Charles

Noble regory, "Aviation as Affecting the Judi

cial Settlement of International Disputes"; and

J. H. Ralston, "Some Considerations as to Inter

national Arbitral Courts."

At the third session, James Brown Scott re

sided. The Minister of France was the rst

s ker. He was followed by these speakers:

ndrew I. Mont e, “The Supreme Court

as a Prototype 0 an International Court";

Simeon E. Baldwin, "Evolution of the Inter

national Court"; Francis B. Loomis, “The Price

of Peace," and David Starr Jordan, "The Waste

of Nations."

Theodore Marburg presided at the session

Saturday morning. The addresses were as fol

lows: "Defects of Arbitration as a Means of

Settling Disputes," Charles W. Eliot; “The

Jurisdiction of the Supreme Court of the United

States over the Controversies of the States a.

Prototype in the lntemational Court of Arbitral

{usticefl Frederick N. Judson; "The Source of

nternational Law," F. W. Hirst; “Some Rea

sons Why Judicial Methods for Settlement of

International Disputes are Superior to Other

Methods," Rear Admiral Stockton, U. S. N.;

“Between Diplomacy and War," Harry Pratt

Judson; "Some of the Things That Must be

Done in Order to Secure a Permanent Judicial

-__-__I__._‘__,-——.
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Court for the Settlement of International Diffi

culties." Edwin Ginn.

At a banquet Saturday night, with General

Stuart L. Woodford as toastmaster. the speakers

were President Taft, Joseph H. Choate, Major

General Frederick D. Grant, U. S. A.; Re resen

tative Richard Bartholdt of Missouri, homas

Nelson Page, Martin W. Littleton and W.

Bourke Cockran.

President Taft, addressing the Society, said

his purpose in outlining the preparedness of the

United States for war "at a peace meeting" was

to show by contrast the great worthiness of the

movement for a permanent court of arbitral

justice and universal peace. The President

summarized the condition of the national de

fenses and urged that a policy of "wise military

preparation" be pursued. Speaking of the

achievements of courts of arbitration, he said:

"if now we can negotiate and put through a posi

tive agreement with some great nation to abide

the adjudication of an international arbitral

court in every issue which cannot be settled by

negotiation, no matter what it involves, whether

honor. territory or money. we shall have made

a long step forward by demonstrating that it is

ible for two nations at least to establish, as

tween them, the same system of due process

of law that exists between individuals under a

government."

{Bar Associalions

American Bar Association.—-Boston has been

chosen as the place for holding the 1911 conven

tion of the American Bar Association. The

date has been set as Aug. 29-31.

_ Michigan-The Michigan State Bar Associa

tion ‘will hold its annual meeting in Battle Creek

in the latter part of July.

 

 

Pennsylvam'a.—The annual meetin of the

Pennsylvania State Bar Association wi l be held

at Bedford S rings, June 27, 28 and 29. Ex

Govemor A. . Montague of Virginia is to make

the principal address.

 

Ohio.—The annual meeting of the Ohio State

Bar Association will be held at Cedar Point

during the week following the Fourth of July.

it is hoped that President Taft and Governor

Harmon will attend as the principal speakers.

 

IUi'nois.—-The Illinois State Bar Association

will hold a semi-annual meeting at Springfield,

on February 16. for the further consideration

of Reform of Practice and Procedure. The

afternoon will be devoted to the ceremonies

attending the unveiling of the portraits of

the exjustices of the Supreme Court in the

Supreme Court building. There will be an in

formal reception and banquet in the evening.

Nebraska.-—At the annual meeting of the

Nebraska State Bar Association, held at Omaha

Dec. 28, the two chief addresses were delivered

by George Whitelock of Baltimore, secretary

of the American Bar Association, who chose as

his subject, "Precedents in Eat-Presidents." and

by Lynn Helm of Los Angeles, president of the

 

 

California Bar Association, who offered “A Study

of the American Union." Myron L. Learned

was indorsed for United States Circuit Judge

to succeed Judge Van Devanter.

The new oflicers elected were: president, B. F.

Good; vice-presidents, D. O. Dwyer, E. H.

Scott and W. H. Thompson; secretary and treas

urer, Alfred G. Ellick.

Massachuselts.-The Massachusetts Bar Asso

ciation held its second annual meeting in Boston

Dec. 17. President Richard Olney gave a

résumé of the past year's work of the association

and called special attention to the work of the

committees. The principal business of the

meeting was the consideration of the extended

report of the Committee on Legislation. This

report was mainly concerned with the recom

mendations of the Massachusetts Commission

appointed to investigate the causes of delay in

t e administration of justice in civil actions.

The report showed some difference of opinion.

as the committee could not concur in all the

recommendations. The Association was not

repared to accept all the proposals of the report,

avoring sixteen and opposing fourteen, while

there was a division as to many others.

The proposal that the jurisdiction of libels for

divorce be transferred from the Superior to the

Probate Court excited a good deal of debate,

Secretary Robert Homans and Lee M. Fried

man favoring the change and E. H. Vaughn,

George P. Drury, Judge William T. Forbes and

W. H. Niles opposing it. This sub'ect, together

with some others, was referred bac to the com

mittee.

The proposition that sittings of the Supreme

Judicial Court be in future held only in Boston

was endorsed.

The officers elected include: president. Alfred

Hemenway; vice-presidents, William J. Brooks,

Charles W. Clifford, ames E. Cotter, James R.

Dunbar, Samuel K. amilton and John C. Ham

mond; secretary, Robert Homans; treasurer,

Charles E. Ware.

Cahj'omia.—At the first annual meeting of the

California Bar Association, held at Los Angeles

Dec. 6-7, the proposition to call a convention to

frame a new state constitution was voted down.

The recommendation of the Committee on

Criminal Law and Procedure, which advocated

a three-fourths verdict in all cases where a life

term is not the penalty, was adopted, by a vote

in the proportion of three to one. The report

of this committee advocated reforms in proce

dure under the California code substantially

identical with those favored by a committee of

the San Francisco Bar Association (see 23 Green

Bag 21). President Curtis H. Lindlcy in his

annual address considered "The Tendencies of

Modern Legislation," saying: "I share the con

viction of a number of thoughtful and earnest

members of our profession, that modern legisla

tion, at least in the English-speaking countries,

foreshadows in its tendencies the breaking down

of the old system of individualism, and the

enforcement of the collective principle. Whether

right or wrong, the tendency _is direct ‘and insist;ent, and demands at least serious consideration.

05w T. Trippet of Los Angcles aroused “\‘erm
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through his paper on "An Independent Judi

ciary, ' in which, as a plan to remove the courts

entirely from the sphere of politics, he suggested

a constitutional amendment providing for a state

court commission which would have the power

to select all the judges. Other papers presented

were "Admission and Disbarment of Attorneys

at-Law," by Henry J. Stevens; "The Education

of a Lawyer," b Prof. Frederic C. Woodward;

"The Election of,Judges," by William Denman;

"Distinctive Character of the Ethical Obliga

tions of the American Lawyer,” by Charles S.

Wheeler; "Oratory, the Lost Art of Our Pro

fession," by John E. Richards. Officers elected

were L nn Helm of Los Angeles, president;

M. K. arris of Fresno, vice-president for first

district; William J. Hunsaker of Los Angeles

vice-president for second district; L. D. Hatfield

of Sacramento, vice-president for third district;

T. W. Robinson of Los Angeles, secretary; H. C.

Wyckofi‘ of Watsonville, treasurer.

 

‘Dealh of Senator Elkins

into politics again with the nomination of James

G. Blaine in 1884, and has also been credited

with having had much to do with the nomination

of Harrison.

 

Miscellaneous]

 

 

 

 

Senator Stephen B. Elkins of West Virginia

died at Washington Jan. 1, at the age of sixty

nine, of blood poisoning. This great railroad

pioneer as well as statesman, President Harri

son's Secretary of War, was born in Perry county,

0., on Sept. 26, 1841. His father was a farmer,

and moved while he was still a boy to Missouri.

He was graduated from the university of that

state in 1860 and took up the study of law.

Just as he was admitted to the bar the Civil War

started, and Mr. Elkins showed his individuality

by breaking away from all his home ties to enlist

in the Union army. Before the war was over

he left the arm , and in 1864 struck across the

plains to New exico, where two-thirds of the

gopulation were Spanish. He mastered that

nguage in the course of a year and soon ac

quired a large law practice. He was elected to

the Legislature and also served as territorial

Attorney-General. President Johnson made him

territorial United States District Attorney. Mr.

Elkins first appeared in Washington as the dele

ate to Congress from the territory of New

exico in 1873. While he was in Congress he

married a daughter of ex-Senator Henry G.

Davis of West Virginia. This alliance made

him acquainted with great undeveloped resources

of that mountainous state. After the expiration

of his second Con ressional term he severed his

connection with ew Mexico and lived for two

Gears in Washington. He found that as a

lesterner of national re ute he could make

money by looking after egal business of the

great interests growing up in the newly developed

states. He declared years afterward that he was

making $50,000 a year by his practice. Moving

to New York, he became interested in railroads

and turned his attention more and more to the

development of his wife's state in cooperation

with her father. Together they conceived the

West Virginia Central. Owning as he did in

West Virginia hundreds of thousands of acres of

timberland and thousands of acrfBB of mines, Mr.

Elkins became the uncrowned king of the state.

He divided his power with his father-m-law, but

in all their interests they were unlted He came

Jesse Holdom, E ., after twelve years of

service as a judge of t e Superior Court of Cook

county and a justice of the A pellate Court of

Illinois, has resumed practice 0 law in Chicago.

Assistant U. S. Attorney Walter De C

Douglass has recently been appointed professor

of pleading at law, practice and pleading in

equity, the law of torts and the law of insurance.

in Temple University Law School, Philadelphia.

He takes the place of H. Bové Schermerhorn, who

resigned.

Judgeéohn C. Sherwin of Mason City, Iowa.

became his!’ Judge of the Iowa Supreme Court

Jan. 1. He is the oldest member of this body

in point of service, though one of the youngest

in age. He is by birth an Ohioan, wasuated in law at the University of Wisconsin “I

1875, and moved to Mason City, Iowa, in 1876.

The law department of Temple University

opened its new quarters in the Wilson Building

at 16th and Sansom streets, Philadelphia, on

Wednesday evening, Jan. 4. Dr. Russell H

Conwell, president of Temple University, spolfe

of the success which Temple has made. Francis

Chapman, dean of the law department, spoke

of the work of the school during the nine year!

during which he has been connected with it

He referred with a great deal of pride to the

fact that only one graduate of the law school

had failed to pass the examinations of a state

board of bar examiners. The law department

of Temple has been approved by the state board

of bar examiners of New Jersey as well as of

Pennsylvania.

Recent confirmations by the Senate include

the following: Cornelius D. Murane to be

United States Judge for the District of Alaska.

division No. 2; Clarence J. Roberts to be A550

ciate Justice of the Supreme Court of New Mexico;

Edward R. Wright to be Associate Justice of the

Supreme Court of New Mexico; Chandler P

Anderson of New York to be counsel for the De

piartment of State to succeed the late Henry M

oyt; J. Reuben Clark, Jr., to be Solicitor for the

De ment of State; William T. Thom n to

be licitor of the Treasury; George R. alker

to be United States Attorney for the District

of Alaska, division No. 3; E. H. Randolph to be

United States Attorney for the western district

of Louisiana; Alexander Dunnett to be United

States Attorne for the district of Vermont;

Bernard S. R ey to be United States Attorne

for the district of Alaska, Division No. 2; Fred. -

Wetmore to be United States Attorney for the

western district of Michigan; Oscar Cain to be

United States Attorney for the eastern district

of Washington; Frank E. Hinckley to be District

Attorney of the United States Court for China.
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The Reform of Procedure’

BY ELIHU Roo'r

ENTLEMEN of the New York

Bar:

The Bench, the Bar, and the public

agree that there is undue delay in our

judicial proceedings. A considerable

number of able and public-spirited law

yers, including several committees of

this Association and the local Bar Asso

ciations of this state, have addressed

themselves to the work of devising

amendments of the law which should

make our procedure more swift and cer

tain in reaching the ends of justice.

They have made many suggestions of

great value looking to changes in the

code of procedure. Some of these have

been adopted, and there are pending

some, the adoption of which would be

of material advantage.

It is not my purpose in selecting the

reform of procedure as the subject for

the remarks which seem appropriate on

the part of a presiding officer, to discuss

these suggestions or to offer others re

lating to the details of the code. I wish

rather to emphasize the general prin

ciple which we will all agree ought to

control the acts of the state in dealing

with this subject. The principle is, that

 

‘This is the address which Senator Root delivered

as President of theINew York State Bar Association

at the annual meeting of the Association in Syra

cuse. January 19. 1911.

procedure should be made as simple as

possible. The fewer statutory rules

there are to create statutory rights inter

vening between a citizen's demand for

relief and the court’s judgment upon

his demand, the better. The more

direct and unhampered by technical

requirements the pathway of the suitor

from his complaint to his judgment, the

better. It seems to me that we have

reached a point in our practice where the

application of this principle requires

very thorough and radical action; that

mere improvement of the Code of Pro

cedure in its details will not answer the

purpose.

The original Field Code of Procedure

of 1848 contained 391 sections and was

comprised in 169 of the small, loosely

printed pages of the Session Laws of

that time. The last edition of our pres

ent Code at which I have looked con

tains 3,384 sections, a large proportion

of them dealing with the most minute

details. It is doubtless true that some

provisions of substantive law have found

their way into this enormous mass of

statutory matter, and that some special

branches of procedure are covered by

the present Code which were not in

cluded in the original Code. Neverthe

less the comparison between the two

statutes reveals plainly the fact that
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for many years we have been pursuing

the policy of attempting to regulate by

specific and minute statutory enactment

all the details of the process by which,

under a multitude of varying conditions,

suitors may get their rights.

Such a policy never ends. The attempt

to cover, by express specific enactment,

every conceivable contingency, inevi

tably leads to continual discovery of

new contingencies and unanticipated

results, requiring continual amendment

and supplement. Whatever we do to

our Code, so long as the present theory

of legislation is followed the Code will

continue to grow and the vast mass of

specific and technical provisions will

continue to increase. I submit to the

judgment of the profession that the

method is wrong, the theory is wrong,

and that the true remedy is to sweep

from our statute books the whole mass

of detailed provisions and substitute

a simple practice act containing only the

necessary, fundamental rules of proce

dure, leaving all the rest to the rules of

court. When that has been done the

legislature should leave our procedure

alone. _

We may well aid this simplification of

procedure by applying the same prin

ciple of simplicity to certain changes in

the substantive law with a view to mak

ing the practical application of the law

simple; and, most important of all, we

should observe that principle in deter

mining the standards of conduct at the

bar.

The condition in which we find our

selves is that, in varying degrees in differ

ent parts of the state, calendars are

clogged, courts are overworked, the at

tainment of justice is delayed until it

often amounts to a denial of justice, the

honest suitor is discouraged, the dis

honest man who seeks to evade his just

obligations is encouraged to litigate for

 

the purpose of postponing them. Such a

condition is not sporadic and occasional.

It is continually recurrent. It is the

result of a natural tendency which ap

pears whenever the conduct of affairs

in any branch of the social life of man is

entrusted to a particular class of men

specially qualified for that special work

by learning and skill beyond the great

body of their fellows. The conduct of

such affairs by such a class becomes an

art. The art becomes a mystery. Rules

and formulas originally designed as

convenient aids to the attainment of

ultimate ends become traditions and

dogmas, and belief in their importance

supersedes the object which they were

originally meant to subserve. Special

training develops intellectual acuteness

and fine and subtle distinctions. The

sense of proportion is lost and the

broad, simple, direct methods which

alone are really useful in helping plain

people to attain the substantial objects

of practical life, become entangled in a

network of form and technical refine

ment.

This ‘tendency shows itself in some

degree in every learned profession. It

often affects the organization and con

trol of political methods. It often affects

the conduct and administrative regu

lation of government. History is full

of illustrations of its working in religion.

The development of the fine arts pre

sents a record of a multitude of revolts

against the results of its influence. It

affects the development of substantive

law. Most of all it characterizes the

growth of legal procedure. There more

frequently than anywhere else the sys

tem takes the place of the object for

which the system was created. We need

not go back for illustration to the Medes

and Persians, or to the Priesthood of

Egypt, or ask why Cato wondered that

the Roman Augur could keep from

i'_\__J___—‘—-—"—-_-——-——
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laughing when he looked a Roman

Augur in the face; for the development

of our own system of common law and

equity is familiar to us all.

We are now in about the same condi

tion, as respects a great mass of technical

and specific rules obstructing the course

of justice, as we were in 1848, when the

old law and equity practice of the state

was swept away by the adoption of the

Field Code -— that great enactment

which gave form to the procedure of

practically every American state follow

ing the course of the common law, and

which ultimately impressed itself upon

the slow-moving but considerate judg

ment of the English people. We are

now in about the same condition in this

respect as was England in 1873 when

the British Parliament passed the new

Judicature Act and yielded to the prin

ciple of simplicity in litigation, the

allegiance which she has ever since main

tained and strengthened. Curiously

enough, at about the same time when

England adhered to the principles of the

reformed procedure, we were taking the

first great step towards the abandon

ment of those principles by making the

basis of our further development in pro

cedure the revision of the Code by my old

friend, Mr. Montgomery Throop. There

is but one way to deal successfully with

the condition resulting from such a

process, and that is not by palliatives in

procedure but by revolution in proce

dure. The New York enactment of

1848 was revolution. The British enact

ment of 1873 was revolution. And it is

revolution that we need now.

Let me recall some of the effects of

such a system as we now have, well

known as they are to all of us. The

system of attempting to cover every

minute detail with legislation appropri

ate to every conceivable set of circum

stances is to create a great number of

statutory rights which the courts are

bound to respect because they are the

law; which suitors are entitled to demand

because the law gives them. In some

cases they may contribute to the attain

ment of justice. In other cases they

may obstruct it. The courts cannot

apply the rule of justice because they

must apply the law. These artificial

statutory rights become the subject

matter of special litigation intervening

between the demand for redress and

the attainment of it.

The energies of attorneys and coun

sel and clients, their time and labor, are

devoted to these statutory proceedings

instead of being addressed to the trial

of the case. Pending the disposition of

the multitude of motions which it is

possible to make, and which in number

are often in inverse proportion to the

merits of the case, the final disposition

of the case is postponed. Serious and

long-continued delay is the result in

many cases.‘ Witnesses die or leave the

jurisdiction. Their memories become

vague and the establishment of facts

becomes more diflicult. Suitors become

tired and discouraged, or their means

are exhausted. Conditions change, and

the relief, when attained,“ is often de

prived of much of its value.

The facilities for delay afforded by

this system lead to innumerable de

fenses for the purpose of delay. These

encumber the calendars and occupy the

time of the courts, and prevent the hear

ing and decision of honest controversies.

The system tends to breed a class of

Code lawyers, acute and subtle, practi

tioners skilful in baflling the efforts of

honest men seeking to get their rights

and with no conception whatever of the

principles of jurisprudence or of the

high duty of the advocate to secure

substantial justice for his clients. At

their hands justice is easily tangled in
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a net of form. The public estimate of

the profession of the law is lowered.

Public confidence in the administration

of justice is weakened. The general

effect of this great mass of statutory

provisions as a whole is not to facili

tate, but to impede and hamper the

courts in rendering prompt and efficient

justice.

All this is wholly unnecessary. Our

courts desire to do justice; they are

competent to do it; and they will do it

if left to themselves under the guidance

of a few simple, fundamental rules and

unhampered by a multitude of statutory

requirements. They are perfectly com

petent to regulate the procedure before

them by their own rules, which they can

adapt to the requirements of the cases

that arise, so that whatever is necessary

in any case to secure the ascertainment

of the facts and the application of the

law to them shall be done, and so that

nothing else shall be required.

I have always thought that Judge

Stephen Field's printed but unpublished

little book called “Early Days in Cali

fornia," was most instructive to a

student of the law. In the early period

of the great gold excitement of 1849

some fifteen thousand men, mostly

miners, found themselves collected in the

mining camp of Marysville. In that

hitherto almost unpeopled region there

was no government and no adminis

tration, there were no ofiicers of the law,

and there were no laws of which anyone

there knew anything. The need of gov

ernment was apparent and the miners

got together and elected Stephen Field

Alcalde of Marysville. Under that title

he proceeded to hold court. There was

no procedure. There were no laws to

describe or define his powers. There

were no statutes or precedents estab

lishing the rights of the parties who

came before him; but he heard com

plaints; and with the whole force of the

general concurrence of that rude com

munity, he required the persons com

plained of to answer. He tried and

determined the issues. He enforced the

judgments. He tried and punished

offenders against those rules of right

conduct which obtain generally in civil

ized communities, and he rendered jus

tice to the satisfaction of Marysville

and the peace and order of the com

munity. It may be useful sometimes

and it is refreshing always to look out

from the refinements and subtleties of

our sophisticated system for adminis

tering the law upon some simple and

direct and swift enforcement of the

fundamental principles of justice, and

to question whether in all our elaborate

contrivanoe of means to attain this end

we may not be obscuring and forgetting

the end itself.

The real strength of the tendency to

make provisions for arbitration of dis

putes in the rules of business organiza

tions, rests upon a feeling that, if the

members of the particular trade or

branch of business can get away from

lawyers and the law's delays and the

cumbrous technical and expensive pro

cedure of our courts, they can have the

merits of their disputes determined

swiftly, certainly, inexpensively and ade

quately. I am inclined to think they

are generally right.

Consider the recent development of

law administration in the Public Ser

vice Commissions, and the Interstate

Commerce Commission of the United

States. They have not yet embarrassed

themselves by any code of procedure.

They have not had time. Yet they are

hearing and determining in a most ade

quate and satisfactory way questions

of fact and law of the most complicated

nature and of vast importance.

It would be difficult to conceive of
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litigation more important or more com

plicated than the great controversies

between nations which the civilized

world is more and more tending to sub

mit to the judgment of arbitral tribunals.

Yet the Permanent Court of Arbitra

tion at The Hague has practically no

rules of procedure. It can't have them

because the forty-four nations who are

signatories to the Hague Convention for

Pacific Settlement of International Dis

putes differ so widely in their ideas of

procedure that the adoption of any

single system would be impossible. Ac

cordingly that great Convention which

first gave practical form to the hopes

and aspirations that the apostles of

peace on earth had been voicing for

centuries, contained only a few very

simple and fundamental provisions re

garding the constitution of the Court

and the way to get a decision from it,

leaving the field of procedure, in the

main, to be determined by the common

sense of the parties and of the Court in

conformity to the requirements of each

case as it arises.

I remember hearing Mr. David Dud

ley Field, during the argument of a

cause many years ago, ask Mr. Charles

O'Conor a question as to his position

concerning the effect of the pleadings in

the case. Mr. O'Conor turned, and,

with that intensity which characterized

him (especially when dealing with some

one he did not like) he answered: “I

understand that under your code, Mr.

Field, the plaintiff comes into court and

tells his story like one old woman and

the defendant comes in and tells his

story like another old woman." And

that was all the satisfaction Mr. Field

got. The reply was intended as a con

demnation of the rather simple code of

that day, but I am not sure that it was a

condemnation. The old-woman method

doubtless has its disadvantages, but ‘I

am not so sure that they are not to be

preferred to the subtleties of the special

pleader and the Code lawyer. If we

could substitute for Mr. O'Conor’s old

woman a man of common sense with a

reasonable knowledge of substantive law

and a trained sense of materiality and

relevancy we should have come very

near the chief end and object of all legal

procedure. I think it is safe to say that

if we must choose between too much

procedure and too little we better have

too little.

I wish to guard here against the mis

application of what I have said lest it

have the effect of overstatement. It

should not be inferred from what I have

said about our procedure that in general,

considering by itself each case which

does come to a final judgment, the ends

of justice are not attained. As a rule,

in most cases which reach that point

justice is done because we have honest

and competent judges and an upright,

independent, fearless and loyal bar. Yet

it is done in a great proportion of cases,

not by the aid of, but in spite of, this

vast multitude of statutory restrictions,

and with an enormous waste of time

and labor and expense and delay. I do

not mean to be understood as asserting

that a great part of the provisions con

tained in our Code do not point out

quite reasonable and proper methods of

procedure to be followed in some cases

to which they seem to be applicable,

and probably in the cases which the

legislature has had in mind in enacting

them into law. Yet in a great number

of other cases they are burdensome and

obstructive; and it is true in general

that the more detailed provisions of

law are, the more certain they are to be

misfits in many cases to which they

come to be applied. I do not mean to

say or to imply that the members of the

bar are subject to just criticism for in
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sisting in each case entrusted to them

that their clients shall have the benefit

of all the statutory rights which the

legislature has provided. Suitors are

entitled to the rights the law gives

them. They are entitled to have their

counsel assert those rights and to have

courts award them. I do insist, how

ever, that the law ought to be such that

what a suitor is bound to do or to suffer

by way of means or preliminaries lead

ing to a final decision on the merits of

his case, should be determined, as far as

possible, by the common-sense require

ments of that particular case, and as

little as possible by compliance or fail

ure to comply with detailed and techni

cal statutory requirements designed to

cover ten thousand different cases as

well as his. I do insist that, notwith

standing the many just decisions ren

dered by our courts, when we consider

the prevalent delay, the unnecessary

expenditure of time and effort and

money, the hindrance of just rights

through long-continued defensive liti

gation without substantial merit, the

litigants who abandon their pursuit of

justice through weariness or lack of

means, the citizens who abandon their

rights rather than incur the annoying

and injurious incidents of litigation in

the effort to enforce them, the embolden

ing of the unscrupulous in whose hands

delay and difiiculty and expense of liti

gation are weapons with which to force

compromise without just grounds—

when we consider all these incidents of

our present condition we are bound to

say that the general interests of the

administration of the law require a

thorough and radical change.

The situation cannot be met by merely

increasing the judicial force. We have

often tried that expedient, but always

ineffectually. The only real remedy

is to be found in reforming the System.

I have said that the most important

thing of all toward re-enthroning the

principle of simplicity and directness in

attaining the ends of justice is that we

ourselves shall observe that principle in

determining the standards of conduct

at the bar. No system will work well

unless it is applied in good faith. Even

though we may escape in a great meas

ure from the statutory restrictions which

now hamper the courts in applying the

rule of justice in the particular case to

the proceedings in that case, the rule

cannot be successfully applied unless

the sentiment of the profession——the

public opinion of the bar-makes con

formity to that rule a requirement of

honorable obligation.

What I have in mind may be illus

trated by reference to two proposed pro

visions which have been much favored

by our committees and which, it seems

to me, should find their place among the

simple and fundamental provisions of

any system of procedure. One is, the

provision that in every case a day shall

be given when the parties, through their

counsel, may come before a judicial

officer informally for a rule regulating

the further procedure in the case, cover

ing the whole ground of pleadings, bills

of particulars, discovery of documents,

deposition of witnesses, mode of trial,

etc. —the so-called omnibus summons

provision. This would be a most use

ful substitute for the separate, succes

sive motions under special statutory

provisions now permitted, yet I can well

see that its effectiveness could be largely

destroyed if the bar generally were to

attempt to evade it instead of accepting

in good faith the opportunities which it

would afford.

The other provision is, that no error

of ruling upon the admission or rejection

of evidence or otherwise in a trial, shall

be ground for reversal unless it appears
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that a different ruling would have led

to a different judgment. Real acqui

escence in such a rule by the bar would

put an end to the incessant objections

and exceptions which now disfigure so

many of our trials. We share with

England and her colonies a highly arti

ficial and technical body of rules of

evidence such as obtain nowhere else

in the civilized world. These rules afford

most delightful exercise for intellectual

acumen, and they have some advan

tages. They have also great disadvan

tages, and it is by no means certain that

in the long run they produce any better

results than the simple and natural

methods which obtain in the trial of

cases in countries that follow the

course of the civil law, and where the

method of Mr. O'Conor’s hypothetical

old woman controls in the giving of testi

mony as well as in the statement of the

case. The fundamental disadvantage

of this Anglo-American system of rules

is the fact that, when strictly and techni

cally applied, they do not correspond

with the instincts or the habits or the

ideas of common sense of any plain,

sensible layman in this world. Their

strict application continually impresses

clients with a sense of injustice because

they think they are not getting their

case before the court, and it impresses

witnesses with a sense of being bottled

up and prevented from telling the truth.

In the strictness and technicality with

which we enforce those rules we go far

beyond England or, so far as I know,

any of her colonies. I think we stand

alone among civilized countries in the

obstacles that we interpose to the giving

of testimony in the most natural way.

How common it is to see a witness try

ing to tell his story, hindered and worried

and confused by being stopped here and

there again and again by objections as to

irrelevancy and immateriality and hear

say, when what he is trying to say

would not do the slightest harm to any

one and would merely help him to state

what he knows that is really competent

and material. Such a rule as I have

now mentioned would take away the

faint hope of a technical reversal which

underlies such objections; but the legal

right to object would continue, and

incessant technical objections would

probably continue to prolong many trials

and impede the speedy ascertainment of

the merits of many causes unless the

bar in good faith were to accept as a

rule of conduct that no objection should

be made or point raised not really affect

ing the merits. _

I presume upon your not remember

ing something that I said at Rochester

a year ago to repeat that we are too apt

at the American bar to act as if in liti

gation we are playing a game, with the

judge as referee of the game. Only the

bar itself can cure that, and realize

the highest usefulness of a noble pro

fession by devoting its learning, its skill

and its best effort to securing for every

suitor, as promptly as possible, a fair

and final judgment on the merits of his

case.

The complication of our procedure is

only one phase of a general tendency

affecting the whole field of government

and law in the rapidly developing, intri

cate and interdependent social condi

tions of our time. In the fundamental

act at the polls, when the sovereign

people select those who shall make the

laws and shall administer them, the

voter has placed in his hands a ballot

of enormous size, sometimes too large

to be spread out fully in the voter's

booth, and with such a vast array of

names for such a great number of offices

to be filled, and with so many questions

to be decided in the affirmative or nega

tive, that the best trained and best in
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formed mind must fail to do its whole

duty intelligently. The need for simpli

fication here is recognized by the advo

cates of the Short Ballot, who have my

most sincere good wishes.

The mass of our statutes has grown so

great that the volumes constitute a

library in themselves and require another

library of indexes and digests and guides

to ascertain what the law is. We are

continually trying to simplify this con

dition by consolidations and revisions

and codifications, all of which are use

ful.

The mass of judicial reports has grown

so great that it begins to seem as if

before long we shall have to burn our

books like the Romans and begin anew.

And indeed, where decisions can be

found in support of every side of every

proposition, authority is in a great

measure destroyed and we do begin anew

in determining by the light of reason

which authority shall be followed. I

wish that our judges could realize ofii

cially what so many of them agree to

personally — that restating settled law

in new forms, however well it is done,

complicates rather than simplifies the

administration of the law; that the

briefest of opinions usually answers the

purpose of the particular case; and that

the general interests of jurisprudence

justify reasoned opinions only when

some question of law is determined which

has not been determined before by equal

authority.

On every side the increasing compli

cation of life calls for vigorous and deter

mined effort to make the working of our

governmental system more simple. Our

primary oonoem as lawyers associated

to consider the public aspects of our

professional work and to promote the

usefulness of the profession to the com

munity, is with our own procedure.

Curia Advisari Vult

By Mn. Ins-rice DARLING‘

PARODIST'S success to crown —

The travesty I wrote,

When first I wore my wig and gown,

Green Bag can gravely quote ——

Nay, praise it, as a thing apart,

Where legal genius flames,

While each full phrase betrays the art

Of learn'd Lord Justice James.

In sober earnest or in sport,

Green Bag, did you mistake

For wise pronouncement of the Court

A jest no Judge could make?

‘See page 162 infra.



That Florafountin Murder Case

BY A. G. ZIMMERMAN’

[Nata — The following story is founded substantially on fact, although the author

has not resisted the temptation to take a few liberties with regard to non-essentials and,

as he says, "in supplying more or less probable details otherwise obscured by lapse of

time." The author took part in the lost will ease with Senator LaFollette many years

ago.

west. -— Ed]

HE sherifi of Hamilton county,

located little more than a hundred

miles from the western shore of the

Mississippi, had passed a convivial and

most agreeable afternoon with the judge

of the Orphans’ Court.

Judge Comradowsk was one of the

last of the peculiar judicial tribunes not

uncommon in the early days of the

West. l-lis characteristics would come

under the head of personality rather

than that of personage. He had been

on the bench for a score of years or more

and though an incorruptible and genial

old burgher, his sole even pretended

other qualification for the position was

his ability as a vote-getter to defeat any

lawyer who had the temerity to try con

clusions with him at the polls. He

never had been regularly admitted to

practice at any bar except where strong

liquid refreshments were dispensed, and

he was a past-master at consumption

there. He made no claim to any knowl—edge of the law and had but little

acquaintance with the English language.

This judicial representative had

reached that stage of his career when,

as a result of a too persistently prac

tised life of pandering to the appetite,

his gouty, barrel-shaped proportions

made it impracticable for him to walk.

He could only waddle a few steps at a

time. He could not get into a car
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The state's attorney is at present a leading lawyer and politician of the North

riage or hack. His hands and feet were

covered with enormous gouty protu

berances that must have been most pain

fully inconvenient.

To enable him to get about and per

form his judicial duties, Judge Com

radowsk had for his regular daily use a

drayman with a one-horse, low-wheeled

flat-topped dray, which was the only

vehicle at the county seat that would

at the same time accommodate the

ample judicial proportions and the ac

companying gouty infirmities.

The drayman with his dray would

call at the judge's residence in the

morning and from the edge of a low

horse-block, the judicial entity would

seat itself at the side of the flat-topped

platform of the dray between the fore

and aft wheels, with legs dangling down

and the arms encircling a stake at

either side. In this manner his honor

would be taken down town, usually mak

ing a stop at one or two drink empo

riums for refreshments before proceeding

to the courthouse. The entrance ex

necessitate was at the rear where there

was but one step.

After the conclusion of the usual

morning or afternoon judicial duties,

the judge would wend his way homeward

in the same dignified dray-like way,

with customarily the same stops for

refreshments-though on the after

noon journey homeward a more exten

sive and prolonged interlude at a favorite
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refreshment parlor would usually be

made.

It was at a county seat so honored,

and on an afternoon when the judicial

labors were timed in minutes and the

after refreshments and rest in hours,

that the sheriff had in the company of

his honor found life to be “one grand

sweet song,” until rudely disturbed by

a base and surreptitious meddler—an

anonymous letter writer.

The judge had just simultaneously

found the bottom of a stein and the con

clusion of his story about a protracted

lost-will case he had recently tried in

court.

In the story there figured an account

of his honor's persistent unslaked thirst

while listening to very long erudite

legal arguments on the question of the

admission of vital testimony — the dis

putatious lawyers being a distinguished

senator from abroad, pro, and a militant

major of home talent, con.

l‘How did you finally decide the point,

Judge?” asked the sheriff, as he too

reached the bottom of his stein.

"Vell," said the judge smilingly, "I

tolt ‘em dat I guess ve better let de

magher hav his vay, and den adjurned

de case quick."

After the laugh which came easily

from the surrounding cronies to the

tune of the flowing steins, the deputy

produced the anonymous note for the

sheriff.

Apparently written with a labored and

unaccustomed hand it read as follows: —

“Sheriff of Hamilton county ——

“Deer Sur: If you will go to the Pete

Slidems place a half-mile out from

Florafountin, you will find the house

empty and nobudy there. Nobudy

knows where Pete and his wife and

Bill Sykes who was sweet on her is and

nobody had saw any of them for a long

time. You will find things all tore up

in the house terribl and a klot of blud

on the kitchen floor and it looks like

there had been some fowl play— You

better look after things there rite away,

and go after Pete who was the last of

the three saw alive. They say he went

west and let out something about medicin

hat, maybe thats a place somewhere out

west. Yours truly."

There was no signature nor indication

of place or date.

As the sheriff laboriously deciphered

the scrawl he became gradually more

and more mentally alert and when he

had reached the end he was almost

sober.

“That's a hell of a note," he re

marked, blissfully unoonscious of any

possible pun.

"Vets in it?" inquired his honor, who

had been gravely blinking the little blue

eyes imbedded in the fat cheeks and

looking on during the perusal.

"In what?" remarked the dazed officer,

and then realizing the purport of the

enquiry, continued, “Oh, in the letter!

Well, there's hell in it, and murder most

likely."

Pending the reading, as there appeared

no immediate prospect for more drinks,

the two upholders of the law had been

left alone by the hangers-on.

Without further elucidating, the sheriff

proceeded to re-read the note, and as he

grasped more and more of its dire con

tents, he became as sober as a judge —

always ought to be.

Then feeling the need of a division of

responsibility, he explained the matter

to the stolid judge who also became

deeply interested, as it was among his

multifarious duties to hold preliminary

examinations in criminal cases.

The two officials became more and

more deeply absorbed as they discussed
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the various possibilities. The horror of

the situation began to grow upon them.

A third reading of the spooky paper,

which was now gingerly handled as

though it too was criminal, disclosed the

additional fact that there was probably

a double murder.

As the'shady gossip concerning Pete

Slidem's lady, and the rumors of quarrels

among the trio were recalled, the uncer

tainties of Pete's violent temper when

in liquor made the most unheard of

horrors possible.

The responsibility weighed too heavily

upon the pair, and they bethought them

selves of the state's attorney upon whom

to unload. Enquiry, however, developed

that the prosecuting ofiicer was hundreds

of miles away enjoying a vacation among

the delightful and congenial associations

of “feet Carlsbad Springs.

50 the immediate responsibility could

not be shifted, and it was thought best

for the sheriff flanked with a couple of

deputies, to go and look over the ground

at Florafountin and see what there was

“in it," before calling the state's attor

ney home for a possible wild goose

chase. After all it might be a hoax.

It took but a very cursory examina

tion of the locus to convince the sheriff

that a horrible crime had been com

mitted, the contents of the mysterious

note having been more than verified in

every particular.

Josephus Demos, Esq., the brilliant

young state's attorney of Hamilton

county, was enjoying himself at one of

the numerous alleged eighth wonders

of the world — the famous rotunda

hotel at West Carlsbad. He had come

in contact with a bunch of Chicago alder

men who were down recuperating from

a strenuous campaign.

The entire party were enjoying their

after dinner cigars and telling stories

in the indoor palm garden under the

protection of the rim-supported, two

hundred-foot circular atrium.

There was being related a purported

new poker story, though it is probable

the yarn ‘was well known to General

Schenck when,while Ambassador to Great

Britain, he summarized the rules of the

game for the benefit of the English

nobility a generation or so ago.

The story aptly illustrates the danger

ous hold with which this distinctly

American game grips its devotees, and

ran something like this: —

A good and generous citizen whose

one weakness was poker, one day finally

cashed in all his earthly chips, and the

last balance being on the right side, unex

pectedly found himself in heaven. After

wandering about like a lost sheep for a

time, he thought he would like to see

the other place and accordingly applied

to St. Peter for a pass. His request was

at first peremptorily refused as being

contrary to all precedent, but in the

end he got a pass enabling him to make

the investigating trip and return.

He did not get far in the lower regions

until he came across a choice collection

of his old cronies engaged in his favor

ite game.

After the conventional greeting he pro

ceeded at once to sit in the game and

asked for a stack of chips.

“Got any money?” asked Beelzebub,

who was banker.

"No, I haven't," replied the visitor,

“but lend me some chips and I'll soon

win and have plenty of money."

He was politely but firmly informed

that that method did not prevail there

and that he must pay in advance to

get in the game.

He walked off disgustedly, but soon

returned with a roll of asbestos bills as

big as his arm, and demanded some

chips.
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His old friends were astonished at the

magnitude of his wealth and wanted to

know how in hades he got all that money.

“Huh,” he contentedly replied, as he

shuffled the cards, “I sold my pass."

Just as this story was finished, a

colored messenger handed Josephus

Demos a telegram from the sheriff of

Hamilton county, which read: —

“Looks like awful murder at Flora

fountin. Better come right away."

“That beats hell," softly remarked the

state's attorney to himself, and he wasn't

thinking of the poker story just at that

particular moment either.

There was no help for it'so he “went,”

and was soon in the midst of an exciting

investigation.

It seemed a clear case of murder.

All the indications at the Slidem place

were of a desperate struggle and hurried

escape. The final deed evidently took

place in the kitchen. There was broken

furniture, and marks of apparent blood

in various places. Near the centre of

the room on the floor, where the unfor

tunate victim, or one of them, evidently

finally succumbed, was quite a clot of

clearly apparent dried blood.

True, there was no body found as yet,

but the murderer evidently cunningly

disposed of this evidence of his crime.

The body might be buried somewhere in

the vicinity, or what appeared alto

gether probable, from some dragging

marks in the soil, the body of the victim

was disposed of in the Stone River

which flowed peacefully along only some

twenty rods away.

Neither of the three people who in

habited the Slidem place had been seen

for several weeks. There were no neigh

bors nearer than half a mile away, and

owing to the evil reputation hovering

over the ill-omened trio, everybody had

long shunned the locality.

No trace could be obtained of Bill

Sykes or of Slidem's wife.

Pete Slidem had been last seen alive,

but nobody knew where he was. The

only clew as to his whereabouts was

contained in the mysterious anonymous

note.

The origin of the note itself was a pro

found mystery. The envelope in which

it came bore only an indecipherable im

pression which indicated that it was

probably posted in a railway mail car

somewhere. But where, was a mystery.

There were two points in sight to

work on.

One was to determine definitely, if

possible, whether a murder was in fact

committed, by having the clot of blood

scientifically examined.

So the state's attorney had the piece

of board with the apparent blood-clot

thereon, sawed out of the kitchen floor

and placed in the custody of the expert

public chemist at the capital for micro

scopic examination.

The other clue was to follow out the

suggestion of the anonymous note and

try to trace Pete Slidem in the Alberta

country in Canada in the neighborhood

of Medicine Hat.

After some astute and most commend

able detective and investigating ser

vice that would have done honor to

Sherlock Holmes, the resourceful state's

attorney located, in the provincial bas

tile at Medicine Hat, a man under the

apparently assumed name of Pierre

Slickem, whose description tallied in

every particular with that of the missing

Pete Slidem.

The similarity of name was also a sus

picious circumstance, and, indeed, under

the application of the police sweat-box

proceedings of the third degree, the

prisoner admitted his identity. It ap

pears that he was in jail simply on a

minor charge of vagrancy under an inde

44?_g
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terminate sentence with a six months’

limit.

The Canadian authorities readily

agreed to release Slidem from jail and

hand him over to properly constituted

American authority upon presentation

of extradition papers.

In this direction progress was highly

satisfactory.

The next step was the report as to the

blood-clot on the piece of kitchen floor.

The public chemist had delayed his

report until he could get an independent

verification if possible from a high ex

pert authority of the state medical pro

fession. After elaborate and most

thorough tests these distinguished ex

perts practically agreed — one being cer

tain that the blood was either that of a

human being or of a hog, and the

other so far agreeing with his brother

microscopist, but was moreover in

clined to think that in this case

he could differentiate and say with

reasonable certainty that it was the

blood of a human being.

It is a well-known, accepted scientific

fact that the blood corpuscles of the

human and hog are as nearly alike as

some other characteristics of the two

mammals, and that it is usually con

sidered impossible to distinguish between

them.

However, as the hog proposition was

out of the question in this case, the

tentacles of the law were getting a firm

grip upon Mr. Pete Slidem, alias Pierre

Slickem, as a murderer who was likely

to get his due. It evidently was a cold

day for him when he struck Medicine

Hat where the Mississippi valley bliz

zards are supposed to have their origin.

Before the red tape circumlocution

between the foreign office authorities at

Ottawa and Washington could reach a

finality as to extradition, Pete Slidem,

apparently convinced as to the futility

of opposition, consented to waive the

extradition proceedings and to cross

the international boundary line in the

joint custody of the Hamilton county

sheriff and the Canadian police authori

ties. The culprit therefore made the long

trip with the sheriff and eventually was

safely lodged in the Hamilton county

jail.

This feat, together with the remark

able and conclusive blood examination

affair, brought the state's attorney felici

tous congratulations from the entire

county._

It was apparent that if the sometimes

admirable French criminal system were

in vogue, making it practically neces

sary for an accused afiirmatively to

prove his innocence, the prisoner would

be as good as hanged already.

But there was one most vital element

lacking which was privately causing

Josephus Demos much anxiety.

In the most plausible and convincing

case of murder it is necessary to pro

duce or account for the body of the via

timl

The most searching investigation

failed to cause either the neighborhood

or the river to give up a body.

And no victim came forward to fill

the hiatus.

Of course Bill Sykes and Pete Slidem's

wife had both mysteriously disappeared

under most suspicious circumstances,

but had they disappeared from the face

of the earth?

Who could say that they, or either of

them, were dead! If they were, Pete

Slidem no doubt had killed them, but

were they dead ?

At this juncture, and within twenty

four hours of his arrival, Pete Slidem

himself came to the rescue. He had

theretofore refused to talk, but now

he had sent for the state's attorney

and apparently intended to make a
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clean breast of it. He had designedly

been kept in ignorance as to the state's

anxiety, but appeared to be taking things

quite coolly. He of course knew all

about it.

But Pete Slidem started his moment

ous confession of that awful murder by

asking embarrassing questions. He

wanted to know if the state's attorney

had found the bodies of his wife and Bill

Sykes.

The wily Josephus parried by sug

gesting that the prisoner was no doubt

well-informed as to where the bodies

were.

Pete was thought to be facetious when

he then allowed that the bodies were

probably somewhere in Iron county in

a mountain state where they originally

came from.

This seemed preposterous, but the ac

cused murderer was resting comfortably

from his long journey, and for the time

being refused further information.

On a venture, the authorities of this

Iron county were communicated with,

and the astonishing information was

elicited that the "bodies” of both Mrs.

Slidem and Bill Sykes were there, were

in fairly good condition, and, moreover

—- were alive!

This of course ended

murder case."

Subsequent investigation of this curi

ous denouement of what from all rea

sonable deductions of apparent facts

pointed to the commission of a horrible

crime, developed the probable facts.

It appeared that Pete Slidem, his

wife, and Bill Sykes who was a distant

connection of madam, had engaged in a

protracted, final, recriminating, tongue

lashing quarrel. There had been no seri

ous physical violence, but as a conclu

sion the three determined to separate

permanently without delay. Mrs. Slidem

and Bill Sykes took a midnight train for

“that awful

their old home in Iron county and there

was no satisfactory evidence that their

relations were or ever had been im

proper.

A day or two thereafter Pete Slidem

had secretly gone to the Alberta county

with the view of eventually selling out

in Hamilton county and settling in

Canada. Arriving at Medicine Hat he

had gone on a protracted spree, lost all

his money, and been incarcerated in

jail as before stated.

The blood found in the kitchen re

sulted from the killing of a chicken which

Pete had prepared for his dinner before

he went away, the expert microscopic

examination to the contrary notwith

standing.

The mysterious note was never satis

factorily explained, but the handwriting

was very similar to Pete Slidem's, and

it was the state's attorney's theory that

Pete had written and caused the note

to be mailed to the sheriff for the pur

pose of getting out of the Canadian jail

and free transportation home into the

bargain. No more satisfactory explana

tion was forthcoming.

Pete Slidem was discharged without

apologies. There was no statute under

which he could be punished for send

ing the anonymous note, even though

the charge could be brought home to

him.

After all there did not seem to be any

serious misstatements in the note. Even

when referring to the blood-clot, and

saying "it looked like there had been

some fowl play," he seemed to keep

strictly within the truth though he

probably was guiltless of an intentional

play on words.

The state's attorney ventured into

the county seat's main refreshment

emporium and explained the final situa

tion to his fellow guardians of the law.
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"'l‘hat ends the matter, and we are

the only victims," he concluded.

"It beats hell,” ventured the sheriff

as a final effort.

“It vos hell,” echoed Judge Com

radowsk, as he again emptied a stein.

The lawyer ordered a couple of more

steins as a finale, and took a package of

cigarettes himself. He presented the

strange anomaly of being a total ab

stainer and an office-holder, in a county

where teetotalism was almost a crime.

As a further evidence of the state's

attorney’s genius, it may be added that he

was later rewarded by being made the

head of a great political party in_ _his

state.

Query: What would the expert testi

mony have done to Pete Slidem and his

story if Bill Sykes and madam had —

well, affinitized and lost themselves in

Labrador, for instance?

The Battle of the Names

By SIRIUS

"Ginglukenzam and Puzellipientazco Arraigned for Assault.

was the Complainant."—

Smmcus

GonzarowitczHeading of News Item.

ICTOR GINGLUKENZARN with all his force

His name at Andi Gonczarowitcz threw;

And Michal Puzellipientazco, of course,

His own name added too.

With such a weighty mass attacked

The danger sure was great,

And Andi but a little

Of a most dreadful

lackedfate.

But nimbly dodging from the path

He missed the impact awful

Of those two names propelled by wrath —

Which certainly was lawful.

Before the magistrate straightway

He haled the men pugnacious.

The court clerk spent an awful day

Upon those names. Good gracious!

The prisoners were hard to keep;

The cells were all too small.

They had to put those names to sleep

Away out in the hall.



What One has to Learn to be a Lawyer

By Eououn Invmo LA Beware

HEN a boy begins to think about

choosing his serious vocation in

life he finds very little definite informa

tion to help him in making the choice.

Most of us waste a lot of time before we

hit upon the occupation for which we

are best fitted. This is often unavoid

able, but in the case of the professional

man there is very little time to waste.

The purpose of this article is not to

draw men into a somewhat crowded

profession by extolling the glories of a

life at the bar, but to show those who are

thinking of becoming lawyers some of

the difficulties they will encounter, with

hints for overcoming them. And when

I say, “those who are thinking of becom

ing lawyers," I mean lawyers who intend

to practise their profession. I have not

the space to speak of the law as an asset

to the business man or the politician.

First, what are the natural qualifi

cations that a lawyer should possess?

Conversation with those who are pre

paring men for the bar shows that the

lay mind is permeated to an absurd

extent with the mistaken idea that the

argumentative boy is cut out by nature

for a jurist. “I receive letters from

fond parents almost every day," said

the dean of one large law school, “telling

me that their sons will make fine lawyers

because they are always arguing. There

never was a greater mistake. These

people think that a lawyer spends his

time disputing in a court room. As a

matter of fact, even court lawyers, who

are a very small part of the legal pro

fession, do about four-fifths of their

work outside of court."

Remembering then that the mere

fact that you are fond of contradicting

your elders, and that you sustain your

contradictions with aggressiveness and

skill, does not necessarily signify that

you will one day be a member of the

Supreme Bench. Let us inquire into some

of the things that are really essential

to the successful lawyer. The authority

just quoted gave as the mental attributes

the lawyer should possess, "the power

of clear logical thinking, with the in

tellectual grasp that enables one to take

in many-sides of a situation readily,

and to distinguish between problems

which look alike but are not; a keen

sense of justice, and enough common

sense to know instinctively, at least in

a general way, what is right for a man

to do and what is wrong."

A writer in a legal periodical says:

"The law is an intensely intellectual

profession, and the successful study

of our jurisprudence requires the mastery

and control of one's intellectual pro

cesses, and the development of one's

reasoning faculties, to a degree that

is ordinarily attained only after long

disciplinary study." Thus we see that

success at the bar rests upon something

more solid than an unwillingness to

admit oneself -in the wrong and an

ability to give to the wrong the sem

blance of the right.

Accepting the idea that the law is a

scholarly profession, how shall we pre

pare for it? There are two roads open.

You may prepare for your bar examina

tion either by attending a law school

or by “reading" law in an office. The

former method is preferable and today

about seventy per cent of our lawyers

come to the bar by way of the schools.

In many cases, however, the latter
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method is the only practical one. It

is a good one too, under proper con

ditions, and it will be discussed later.

For those who can do so it is advisable

to take a college degree before entering

the law school. The Harvard and

Columbia schools demand this. Some

of the other institutions require two

years, others one year of college work,

and the rest simply inforce, in a more

or less scrupulous fashion, the presenta

tion of some proof of a high school

education or its equivalent. The law

school course usually covers three years.

There are some schools in the South

which offer a two years course, but

although they have some warm de

fenders, all that they can be said in

favor of the short course seems to be

greatly offset by the fact that there

is much talk among the larger schools

of lengthening the course to four

years

A quotation or two from the writings

of legal educators will explain why a ~

college degree is preferable. We find

this in the article just quoted: "The

law teacher realizes more keenly prob

ably than any one else, because his

attention is constantly challenged to

the fact, that, as a rule, the strongest

students in law are those who had an

extended and systematic preparatory

training." Another writer says: “We

take it to be conceded at least among

our brethren, that there is no pro

fession or calling which requires a

broader, deeper, fundamental know

ledge than the profession of the lawyer.

The various and diverse phases of life

with which it deals necessarily require

this for the successful practitioner, so

that today there is a universal demand

and a general trend among the law

schools of our country requiring a

broader fundamental knowledge, and a

higher mental training on the part of

the student who desires to pursue the

law course.”

The belief has been expressed that

it does not make any difference what

the boy who intends to enter the law

school studies in college, as long as he

gets the mental training that comes

from following any systematic course

of study. It seems to be the more

general opinion, however, that a know

ledge of certain definite subjects aids

materially in the study of law. Most

of these would almost surely be included

in any well-rounded college course, so

that the boy who goes through college

before entering the law school gets his

mental training and his useful knowledge

together. But for the boy who has only

the time and money to go through

high school or at most to spend a year

or two in college, all the knowledge

he can acquire which bears either directly

or indirectly on the study of law,

becomes doubly important.

To understand the law one must know

something of its historical development.

The law is not a set of rules written

out in statute books which can be

learned and applied like mathematical

formulas. It is a living thing that is

subject to change like all living things.

In order to understand it one must

be familiar with the processes of change

and development through which it has

passed in arriving at the point where

it is today. A lawyer who knows

simply the law of the community in

which he practises is like an engineer

who knows his formula by rote but

knows nothing of the mathematical

principles involved in their derivation.

But just as it is impossible for an

engineer to carry all the necessary

formula: in his head, it is impossible

for the lawyer to carry in his head the

whole body of law that he is called upon

to use. Both have their books to fall
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back upon and both are helpless without

them, while the lawyer who understands

the principals upon which his formulae

have been built up, can construct the

law or the formulae in an emergency.

At best the man who knows only rules

can approach the likeness of a machine

which is useless if one of its parts is lost.

The man who knows principals can learn

the rules with less effort, and if he lose

one of them he is no whit dismayed

for his mind is stored with resources

for meeting such a contingency. To

be successful a lawyer must be resource

ful. The law is not an exact science

like mathematics; it is more subject

to change, and for this reason it is all

the more important that you who

intend to use it should understand its

principles so that you will not gape

stupidly if a rule is wiped away and

even your books do not give you the

new one.

And as we have said, these principles

can only be understood in the light

of their historical development. In

an address made as president of the

Association of American Law Schools,

Prof. W. P. Rogers said: “The develop

ment of civilization and the advance

of civil government are so interwound

with the growth and development of

the law, that in pursuing either, one

cannot avoid the other, and the student

who has completed a course in history

is delighted and charmed later with his

legal studies, when he discovers him

self frequently crossing and traversing

familiar paths.” You who wish to be

a lawyer cannot acquaint yourself too

thoroughly with history-particularly

social and constitutional history.

The so-called “common law" which

is the law of all but one of the states

of the Union, is based upon the common

law of England, which in turn goes

back to Roman law for its inception

Thus we may narrow down the most

important part of our program of his

torical study to that which deals with

Rome, England and the United States,

as far as it is possible to study the

history of one of these without reference

to that of neighboring civilizations.

Probably the subjects of next im

portance in leading up to the study

of law, are economics and social and

political science. At least an intro

duction to these studies is found among

the courses provided for the freshman

or sophomore year in most colleges,

but they are seldom taught with any

thing like adequacy in the high school.

It is for the student who must combat

the disadvantage of not having a college

education, to gain by private study as

thorough an insight into them as possible.

Attention to the art of written and

oral expression cannot be too strongly

urged. The former is necessary to all

lawyers. The latter is necessary to

some, and is a useful accomplishment

to all. To quote Professor Rogers once

more: “We should all agree that one

cannot take too much of what is gener

ally designated as the course in English,

for the lawyer who can use with fluency

and accuracy the words of the English,

language is well equipped for the law

though he may be ignorant of other

languages.” Of oral expression he

says: "And to every young man who

contemplates a life at the bar, I would

say, miss no opportunity to cultivate

this art. Take advantage of every

occasion which gives you a chance to

think and talk in public."

As accuracy is one of the pre-eminent

requirements of the legal practitioner,

mathematics, and other studies which

induce it, are of great importance as

mental training. When you present a

case or draw up a brief the watchful

adversary will take advantage of any
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inaccuracy on your part, and you if only by finding a book on the shelves.

should begin early to cultivate that And as time goes on you will become

sureness in your work that will come

at first only with conscious, methodical

painstaking, but which in time will be

come a habit of incalculable value to you.
I There have been so many good lawyers

inv this country who never saw the

inside of a law school, that it is im

possible to ignore the law office as a place

to prepare for the bar examinations.

But never think that because you do

not have to present a certificate to

enter an ofi‘ice that you can afiord to

neglect the preparatory study that the

certificate stands for. On the contrary,

the boy who has let his mind run wild

and undisciplined will stand a better

chance in the law school where his

work will be systematized for him, and

where he will be under the guidance

of instructors, than in an ofiice where

he will have to rely on his own resources

to a far greater degree. Such a boy

has no business to study law anywhere,

but least of all in an ofiice.

If you are sure that you are mature

enough to keep up a strict course of

study more or less by yourself, the first

thing is to find a lawyer who will take

enough interest in you to direct your

work. It is too much to suppose that

you will find one who can spare the

time from his practice to give you the

same attention that you would receive

from the professors in a law school,

but your road will be a hard one indeed

if you fall upon a man who takes you

in simply to secure your services free.

For in these services lies the pit-fall

most to be dreaded. From the first

day you enter the office you will be able

to make yourself useful in some way,

accustomed to common procedure and

will be intrusted with more and more

important work. You will soon know

more of practice than the average law

school man ever knows on graduation,

but the great danger is that you will be

lead to neglect your text books for the

practical work. If you do you are lost.

You may be admitted to the bar, but

as has been said, you can never be

anything but a wooden, resourceless,

machine-like lawyer, if you are ignorant

of the theoretical side of your profession.

Do not decide to be a lawyer unless

you can make the sacrifice necessary

to be a good one. If you have an in

dependent means of support that will

enable you to pursue your studies

tranquilly, and will carry you over the

first years at the bar which usually

bring in a rather meagre recompense,

your case is not such a difiicult one.

But if you must earn your living as

you go along, the necessary sacrifice

will be great, and you should face it

squarely before you start out.

It is from this generation of young

lawyers that the judges of the next

generation will be chosen. In any

community a corrupt bar will produce

corrupt judges, and an ignorant bar

will produce ignorant judges. The

quality of the law depends ultimately

on the competence and integrity of the

practising lawyers, and whether you are

destined to preside over the highest

court, or to be a humble practitioner

in the lowest, you should feel that the

responsibility for meting out justice

to your fellowmen rests upon your

shoulders.



The Thirty-fourth Annual Meeting of the New York

State Bar Association

HE reform of procedure was the

principal topic considered at the

thirty-fourth annual meeting of the New

York State Bar Association at Syra

cuse, Jan. 19-20. The keynote of the

meeting was struck by President Elihu

Root's notable annual address, which

broadly dealt with the subject, "Reform

in Procedure." Almost every speaker,

whatever the subject of his remarks,

recognized a general criticism of the

courts.

The convention opened on Thursday

morning at ten o'clock, Senator Elihu

Root presiding. A good share of the

morning session was taken up with the

reports of committees.

INCOMPETENT Juocas

Frank criticism of the Supreme Court

Justices of the state was made by Adel

bert Moot of Buffalo, a former president

of the Association, at the afternoon

session. In the course of a paper on the

topic, "How can We Improve Our

Courts?" he produced tables of figures

showing the days upon which the Jus

tices held court, and said that the only

judicial district from which there had

been no complaint was the fifth dis

trict, in which Syracuse is situated.

"The trouble with the New York

Justices," said'Mr. Moot, "is that they

work too short hours, too few days and

are altogether too incompetent when

they do work."

He regarded it as a failure of duty

when Judges work from eleven in the

morning until four in the afternoon.

The New York City members were

most heartily in favor of the proposed

bill relating to body executions. Sev

eral up‘state lawyers were opposed and

on the final vote there were twenty-nine

against accepting the committee's re

port, and fifty-two in favor, and the

committee will go again to the Legis

lature to secure, if possible, the change

which Justice Hughes was so anxious

to bring about.

Cases were cited in New York where

men had been practically imprisoned for

life on failure to pay judgment in civil

actions. It was the sense of the report

that all cases where there is actual

fraud or conversion should be treated

under the criminal laws. "Where there

is no conviction," they said, "there

should be no imprisonment.”

The Committee on Bankruptcy re

ported in favor of the introduction of

the Shirley bill, which fixes compensa~tion for receivers, and the report was

adopted.

THE CRIMINAL INSANE

The report of the special committee

on the commitment and discharge of

the criminal insane aroused consider

able discussion. The committee re

ferred to the scandal of sham pleas of

insanity and as a remedy offered the

following proposed enactment:

If, upon the trial of any person accused of

any offense, it appears to the jury upon the

evidence that such person did the act charged,

but was at the time insane, so as not to bere

sponsible for his actions, the jury shall return a

special verdict, "guilty, but insane," and there

upon the court shall sentence such person to

confinement in a state asylum for the criminal

insane for such term as he would have had to

serve in prison but for the finding of insanity; and

if, upon the expiration of such term, it shall ap

pear to the court that such person is still insane,

his confinement in such asylum shall continue

during insanity, and further, when such a verdict

of "guilty, but insane," is returned in a case

where the penalty for the verdict of guilty against



The New York State Bar Association 131

a nne person is death, such sentence for the in

sane person thus found guilty shall be for life;

but in all cases the Governor shall have the power

of pardon, after such inquiry as he may see fit to

institute upon the question whether it will be

safe to the public to allow such a person to go

at large.

The committee did not feel warranted

in asking the Legislature to pass such a

law just now, but asked that its report

be submitted to all the oflicers of insti

tutions for the insane and others who

are interested in the question so that

the bar may get a fuller knowledge on

the subject.

The Association adopted resolutions

asking the Court of Appeals to amend

the rules as to the admission of candi

dates to the bar so as to raise the stand

ard of education and character, "that

the profession may be placed upon the

high plane to which it justly belongs."

John Brooks Leavitt, in dicussing the

report on abuses of the contingent fee,

said that the committee had met with

incredulity, apathy and hostility, and

stated that the profession generally was

not awake to the need of regulation.

Sxuuues 0F Juncss

As a result of the action of the Asso

ciation endorsing the Moon bill, the

following letter was sent to the White

House:—

Syracuse, N. Y., Jan. 19, 1911.

The President, Washington:

The New York State Bar Association, in

annual convention in the city of Syracuse,

earnestly and pursuant to unanimous resolution,

petitions and urges that the salaries of the judges

of the federal courts may be increased to the

just and reasonable amounts proposed by Mr.

Moon of Pennsylvania. The present salaries

are both inadequate for the suitable support of

those exercising the judicial office, which ex

cludes the propriety of other gainful occupations,

and insufiicient compensation for the service to

which they devote their lives and sacrifice their

professional opportunities.

Elihu Root, President.

Frederick E. Wadhams, Secretary.

Attorney-General Wickersham took

as the subject of his address delivered

on Thursday evening, "Concerning Cer

tain Essentials of Republican Govern

ment." The banquet afterward given

to Mr. Wickersham and the State Bar

Association by the Onondaga County

Bar, on the same evening, was a bril

liant affair.

CRrmNAL PROCEDURE

Adolph J. Rodenbeck of Rochester,

Judge of the Court of Claims and chair

man of the Board of Statutory Consoli

dation, made an address on Friday

afternoon, on "The Reform of Procedure

in the Courts of the State of New

York." The evils of the present crimi

nal procedure were gone into fully by

Judge Rodenbeck, who said that the

same treatment which has been recom

mended for the civil practice might be

applied to the criminal branch. It could

be classified, consolidated and revised

to great advantage.

The speaker repeated the ten recom

mendations offered by the committee

of the American Institute of Criminal

Law and Criminology (see 23 Green

Bag 92, under "Criminal Procedure").

When the classification, consolidation

and revision of the practice acts have

been accomplished, some check upon the

too frequent and ill-advised amend

ments should be provided, said Judge

Rodenbeck. If no statutory board can

be secured by appropriate legislation a

strong committee of the Association

should be able to preserve the integrity

and symmetry of the practice.

Following the reading of Judge Roden

beck’s paper, the executive and law re

form committees met to discuss the ex

tent to which the practice of the courts

should be revised.

The Association endorsed a Project ‘of

the reform of medical eXPe" testimony.
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approving a bill providing for the ap

pointment by the different Appellate

divisions of the state, of not less than

ten nor more than one hundred and

twenty physicians for each district who

are to be the only experts who may be

sworn. They would be paid by the

counties.

The report of the committee on the

Torrens system of land registration,

showing how the law still requires

strengthening by amendment, was

adopted by the Association.

Senator Root was the toastmaster at

the annual banquet, held at the Onon

daga Friday evening, and the speakers

included Attorney-General Wickersham;

former Chief Judge of the Court of

Appeals, Charles Andrews of Syracuse;

Mr. Justice William Renwick Riddell of

the King's Bench, Toronto; Judges Irving

G. Vann, Frank HQHiscock and Wil

liam E. Werner of the New York Court

of Appeals; former Governor Horace

White; H. T. Kelley, who represented

the Toronto bar; M. L. Garneau, who

represented the Montreal bar; Chan

cellor James R. Day of Syracuse Uni

versity; J. Newton Fiero, dean of the

Albany Law School; James A. Lawson

of Albany, and Rev. Dr. E. A. Burnham.

Mr. Justice Riddell spoke in favor

of arbitration for the settlement of dis

putes between nations. He advocated

immediate and extensive expansion of

the courts of international arbitration.

He expressed the belief that the recent

speech of President Taft, in which the

President declared that all international

disputes should be referred to a court of

arbitration, regardless of the nature of

the quarrel, marked a new epoch in world

history.

The following ofiicers were elected:

President, Senator Elihu Root, (re

elected); secretary, Frederick E. Wad

hams of Albany; treasurer, Albert

Hessberg of Albany; vice-presidents,

first judicial district, William G. Choate;

second, Edward M. Shepard; third, Lewis

E. Carr; fourth, Thomas Spratt; fifth,

Jerome L. Cheney; sixth, Israel T. Deyo;

seventh, Edward Harris; eighth, Frank

lin D. Locke; ninth, John F. Brennan.

The National Civic Federation

RESIDENT Seth Low called the

eleventh annual meeting of the

National Civic Federation to order Janu

ary 12 at the Hotel Astor, New York.

Mr. Low said that as the result of the ef

forts of the Federation and the American

Bar Association, it was likely that within

the next few years uniform laws would

be enacted by all of the states covering

the regulation of corporations, work

men’s compensation and compulsory

arbitration. There had been organized,

Mrs Low said, state councils in twenty

three states and the District of C0

lumbia, and as the result of this action

these councils and the executive com

mittee of the Federation were working

to push through the uniform laws

already decided on without delay.

Gilbert H. Montague, William Dudley

Foulke, Samuel Untermyer and others

who have been active participants in

the enaction of the anti-trust legislation

by Congress in the several states, out

lined their views on the subject.

In place of the Sherman law, Mr.

Untermyer, in common with Prof. J.

W. Jenks of Cornell, Edgar A. Bancroft,

counsel for the International Harvester

Company, and others, advocated federal
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license or incorporation of trusts and

their regulation by a commission, with

such powers as that established by the

Canadian combines act of May, 1910.

On the second day, Hon. Alton B.

Parker being in the chair, the entire

morning was given up to a symposium

on the need of legislation. Banking,

taxation, insurance. pure drugs and foods,

regulation of railways and regulation

of corporations were among the matters

discussed.

“We are one great family of states,"

said Judge Parker, in his opening re

marks, "and there is no need why New

York State should take advantage of

the citizens of California, Minnesota

or any other state. There is no reason

why there should not be a uniform cor

poration law. If there were, no one

state, for the purpose of adding money,

could then set loose corporations with

charters so broad that many states

would not think of granting them for

a minute."

The first subject discussed was good

roads building by John A. Stewart,

chairman of the National Board of

that name. The building of good roads

he declared was a matter of economy

and had no relation to politics. He

said that he hoped that the Cocks bill

would be passed, which would make the

building of roads a national matter.

Amasa M. Eaton of Providence, R. I .,

followed with an address on the need of

national uniformity of laws in commer

cial bills.

REFORM or PROCEDURE

One of the most important subjects

brought before the morning session was

the report of the committee on reform

in legal procedure, read by its chairman,

Ralph W. Breckenridge of Nebraska.

The committee in its report said that

the committee and the committee of the

American Bar Association to suggest

remedies and formulate proposed laws

to prevent delays and unnecessary cost

in litigation, held a joint meeting in

New York. After quoting the general

principles of practice reform adopted by

the committee at the last annual session

of the American Bar Association, which

are substantially those proposed by the

American Bar Association, the report

said :—

“Some of those suggested principles

may in certain jurisdictions require

constitutional amendments, but what

ever is necessary will in some way be

accomplished. The proportions of the

task which your committee has under

taken can scarcely be underestimated.

There is no conservatism so forceful

as that which insists upon leaving things

as they are; and many lawyers are loath

to express themselves freely on this

subject because they fear that criticisms

of the system under which the laws are

administered, may be construed as

criticisms of the courts working under

the system.

“It is not intended by those who seek

to achieve procedural reform to provide

expressions of disrespect concerning the

judiciary of America. The idea is to

magnify the law, and to do away with

those things which hinder and embarrass

its administration and which them

selves provoke much of the current

popular dissatisfaction with the ad

ministration of justice in the United

States. ~

“This great organization can accom

plish no greater good than to promote

simplicity in the administration of law

without undue expense and unnecessary

delay.

“When a procedural system shall be

in operation under which technicalities

of practice and procedure and useless

appeals shall be done away with. the
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people will remember with wonder and

disgust the chains which they wore so

long under the present system."

WORKMEN'S COMPENSATION

The afternoon was devoted to a dis

cussion of workmen's compensation acts.

"Nine-tenths of the strikes are mainly

the result of employers' systems and

do not arise through differences in

money matters," said Andrew Carnegie,

who advocated the passage of a work

men's compensation act.

Scotland has outstripped the United

States in its protection for workingmen,

he said. He thought, however, that the

Workmen's Compensation Act was a

step in the right direction. "I believe

that here on this earth,” said Mr.

Carnegie, tapping the stand beside him

to emphasize his remark, “people will

live who have attained perfection."

Col. Theodore Roosevelt said that he

believed in a square deal for both the

employer and employee. He said he

had come to realize that it was now

necessary to increase the collective

against the individual action in the con

trol of corporations. He gave credit

to Dr. Eliot, President Emeritus of

Harvard, for expressing this idea more

concisely than himself. He declared

that this country had lagged behind

every other civilized industrial country

in this matter of workmen's compensa

tion.

Other speakers were P. Tecumseh

Sherman, chairman of the committee

which has been at work on the proposed

uniform workmen's compensation act,

Alton B. Parker, R. W. Breckenridge

of Nebraska, Amasa M. Eaton, Provi

dence, R. 1., Robert Lynn Cox, William

J. Schiefielin, Martin S. Decker, and

Thomas W. Shelton of Virginia.

On the third and closing day, resolu

tions were adopted advocating the ex

tension of the Erdman act to include

all interstate public utilities, especially

telegraph and telephone companies, and

advocating extended powers to all state

departments of labor so that compulsory

arbitration might be brought about.

Seth Low was re-elected president and

all the other officers were re-elected,

with the exception of Mrs. Horace Brock,

who was succeeded as chairman of the

woman's department by Mrs. John

Hays Hammond.

COMPULSORY ARBITRATION

President Low advocated an amend

ment to the New York state labor law,

suitable for all states, providing for the

appointment of an arbitration committee

by the Governor in case of labor troubles.

James Duncan of Quincy, Mass, at

tacked the idea on the ground that such

summary power in the hands of Gov

ernors gave them too great an oppor

tunity of appointing mediation boards

of their own selection. The resolution

was practically lost by being sent to the

executive council for future action.

The closing session was devoted

entirely to consideration of practical

methods for the prevention of strikes,

especially in public utilities, and a

majority of the speakers agreed the

Canadian law on this subject might be

advantageously copied. The principal

address on the subject was delivered by

Marcus M. Marks.

Mr. Marks thought the application

of the Erdman act, which had worked

well, would be somewhat difiicult in the

case of such occupations as do not in

volve the convenience of a large section

of the public. Compulsory arbitration

he held to be very distasteful to the

American spirit if the principle were

generally applied. The speaker was

more inclined to favor features of the

Canadian, or Lemieux, act, which re
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quires a notice of thirty days before a

strike, as well as a board of mediation

and arbitration.

At the annual dinner, Mr. Low, the

toastmaster, introduced Senator A. B.

Cummins of Iowa, who said that America

is now standing on the middle ground

between oo-operation and competition,

and that under existing conditions the

great majority of workers are not enjoy

ing a fair proportion of the products of

their labor. The United States Govern

ment must meet squarely the most impor

tant question that now confronts it,

namely, whether to get back that part

of competition in the business and indus

trial world that has already been ab

sorbed by great monopolies that are

not entitled to it and prepare to safe

guard what measure of free competition

we still have, or whether to accept com

plete co-operation, preparing to make

this altruistic and including all men.

August Belmont, chairman of the

department of the National Civic Fed

eration that has the matter of work

men's compensation in hand, spoke on

the proposed uniform act dealing with

this subject.

Samuel Gompers, introduced as one

of the vice-presidents of the Federa

tion, declared that the Civic Federation

had many enemies among both em

ployees and employers of labor. He

criticized Senator Cummins’ observation

that the organizations of labor will never

secure for the working people adequate

wages. The fact of the matter is, he

said, that so long as there shall be a

divergence of interests between em

ployers and employees there will never

be such a thing as adequate wages.

George W. Perkins compared the pres

ent labor and capital, monopoly and

competition agitation with that which

preceded the Civil War. It was no less

grave, he said, and the agitation could

not long continue without some solution.

He added that there were but three pos

sible outcomes—-business co-operation

under control of the government, gov

ernment ownership, or socialism. He

thought it would come to regulated

co-operation.

Mr. Krehbiel’s Paintings in the New

Illinois Court House

HE symbolical painting of “Law

and Equity," which furnishes the

frontispiece of this number, is part of

the decorative work of the Appellate

Court room in the new Supreme Court

Building, which the state of Illinois has

erected at Springfield.

An interesting competition for this

and the decorative paintings in the Su

preme Court room was held, and many

meritorious designs were submitted

by some of the best of our American

artists. The Jury of Awards was unani

mous in awarding the work to Mr.

Albert H. Krehbiel of Chicago. Mr. W.

Carbys Zimmerman, the architect of the

building, considers the work done by

Mr. Krehbiel an example of the best

mural painting work ever executed in

the West. The panels are not only

paintings of the highest order, but are

painted in such a manner as to form an

unquestionable and an essential part of

the general decorative scheme.

The panel which has been chosen

for reproduction is one of thirteen mur a,
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paintings executed by Mr. Krehbiel in

addition to two ceiling decorations. It

is an end panel of the Appellate Court

room frieze. The ceiling of the Appel

late Court room represents "The Light

of the Law.” From the centre of the

composition, which measures twenty

six by sixteen feet, radiates the light.

Around it float graceful female figures

bearing torches to the four groups of

figures arranged on the opposite sides

of the border and symbolizing the vari

ous divisions of law entering into Ameri

can jurisprudence. To the Common

Law is borne the light of reason; to

Mosaic Law the light of revelation; to

Civil Law the light of order, and to

Canon Law the light of inspiration. The

Common Law group shows its chief

exponent in the character of Alfred the

Great, supported by figures in whose

keeping are the reports, digests and com

mentaries of that law. Mosaic Law is

personified by the figure of Moses, with

attendants holding the two tables of the

Commandments. Civil Law is typified

by Justinian, and grouped about him

are three figures bearing the pandects,

institutes and codes. In the Canon

Law group is Gregory IX, attended by

figures supporting the two important

decrees of that pontifi'.

The ceiling of the Supreme Court

room, measuring twenty-one by sixteen

feet, represents symbolically the prin

ciple of ‘Law in the governing of all

things. In the midst of storm clouds,

light and darkness, and other phases of

nature, are four groups of figures symbo

lizing the fundamental laws of human

life. As the theme as a whole sets

forth the harmony of the universe, the

design is entitled, "The Supremacy of

the Law." The spirits of good and of

evil are in the centre. Good is shown as

free and triumphant, Evil as veiled and

sinister. A cycle of four laws revolves

around this centre. The law of love

appears in the form of the union of man

and woman, the man leading his mate

to establish a home; and of maternal

love, in which the mother ministers to

the child; the law of self-preservation,

in which the chief figure wards off a

threatening danger; the law of evolu~tion, typified by two aerial figures that

rise out of darkness towards the light;

the law of life and death, in which the

spirit of death pursues life, which soars

unmindful of its swift approach.

The charm of the panel “Law and

Equity" comes largely from the natural

attitudes of the figures, the composition

being free from stiffness and arranged

with grace and dignity. The truthful

portrayal of familiar types gives the pic

ture the character of distinctive Ameri

can art. The painter has limned his

figures with a truly affectionate gentle

ness, and the symbolism of the picture

is the more effective because of its

interpretation of the spirit of the law

as one pre-eminently of peace substi

tuted for discord. The treatment of

the children, and prominent places given

to father and mother, widow and orphan,

make a homelyI intimate appeal which

is unusual in a work of this kind.
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,flrflcla on Topics of Legal Science

and Relaled Subjecfs

Administration of Justice. "Coddling the

Criminal." By Charles C. Nott, Jr. Atlantic, v.

107, p. 164 (Feb.).

"The appalling amount of crime in the United

States, as compared with many other civilized

countries, is due to the fact that it is known

generally that the punishment for crime is un

certain and far from severe. The uncertainty

of punishment is largely due to the extension

in our criminal jurisprudence of two principles

of the common law which were originally just

and reasonable, but the present application of

which is both unjust and unreasonable. This

change is due to the fact that under the common

law an accused was deprived of many rights

which he now possesses, and was subjected to

many burdens and risks of which he is now

relieved. But, although the reason and neces

sity for the two principles referred to have long

since ceased to exist, the principles are not only

retained, but have been stretched and expanded

to the infinite impairment of the efficiency and

justice of our criminal law. The two prin

ciples are: That no man shall be twice put in

jeo rd of life or limb for the same oflense;

an : T at no man shall be compelled to give

evidence against himself."

"The Growing Disrespect for the Law." By

E. M. Grossman. 45 American Law Review 25

(_Ian.-Feb.).

A study of some recent cases bearing on free

dom of contract is made the basis of the charge

that "defects in the substantive law are due

largely to the tardiness of courts and judges to

respond to the popular will." But “the doctrine

of police power now comes to the rescue of the

substantive law and renders it again national

and popular, and an institution for service

to the community as a whole."

The writer also gives much attention to the

reasons for popular distrust of the criminal law.

“Probably the most vicious of all the shields

placed in the hands of an accused against the

attempts of society to vindicate its rights to

peace and security is the perversion of the

wholesome constitutional provision that no per

son shall be compelled to testify against himself

in a criminal case. . . . It was never intended

as an absolute bar or even as an impediment

to the detection and punishment of crime. And

yet that is exactly what it has become today.

nstead of bein a wholesome provision for the

protection of t e innocent, it has become the

means of escape for the guilty."

"Too Much Expected of a Criminal Judge."

By Levi Turner. 59 Univ. of Pa. Law Review

215 (Jan).

"I think I have said quite enough to suggest

the imperative necessity of having for our county

attorne s not politicians nor callow striplings

in the aw, but sober, honorable, conscientious

and skilful lawyers. The community can in

finitely well afford to pay for such talent. The

executive officers also should be men of char

acter, capability and zeal."

Administrators and Executors. "Power of

Personal Representative to Continue Decedent's

Business." By Theodore F. C. Demarest. 24

Bench and Bar 15 (Jan.).

Continued from 23 Bench and Bar 96 (23 Green

Bag 91).

See Survival of Actions.

Adoption. l‘Adoption Without Consent of

Natural Parents." By Almond G. Shepard.

17 Case and Comment 391 (Jan).

“Adoption statutes are humane provisions

intended primarily for the protection and well

being of helpless and homeless children. To

effectuate this laudable object, the provisions

should be liberally construed, and the parties

thereto and their privies should be denied the

right to collaterally assail the proceeding."

Bill of Rights. See Cruel and Unusual Pun

ishment, Race Distinctions.

Codification.

Patton.

"Fzstina Lente." By John W.

59 Univ. of Pa. Law Review 203 (jam).

“The suggestions of this article are not,

cannot be, and are not intended to be exhaus

tive; nor do they lead to the conclusion that the

legal maxim ‘Omm's innovalio plus novitate per

iurbal quam uh'lilate prodest' is to be literally and

slavishly observed. For exam le, it may be

hoped that there will be great nefit from the

enactment of uniform state laws appl ing to

social and industrial questions that a cot the

welfare of people in all parts of our country.

Legislative action, however. should be based

upon demonstrated need, careful study of the

proposed remedy in substance, of its constitu

tionality, of the meaning of every word used

in a proposed act, with a careful examination

of existing decisions as well as statutes. Knowl

edge of law as well as of the English language

is required and the pen of one who thin as e
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has a facility for legislative expression should

indeed lmake haste slowly.‘ "

See International Peace.

Comparative Jurisprudence. See Moham

medan Law, Workman's Compensation.

Conspiracy. See Monopolies.

Contracts. "Reeve v. Jennings." By A. E.

Randall. 27 Law Quarterly Review 80 (Jan.).

Criticizing the decision of the Divisional

Court (1910, 2 K. B. 522, 79 L. J. B. 1137) to the

effect that a contract not performed within one

year is within the Statute of Frauds, even

though capable of being executed within the

year.

Corporations. "Legal Personality." By Prof.

W. M. Geldart. 27 Law Quarterly Review 90

(Jan.).

Be inning with Gierke's theory of the genes
sensclsiaft as expounded by Maitland, the writer

attempts in an admirably perspicacious article

to disprove the fiction and the concession

theories, in their bearings on modern English

law.

"The Courts and the Corporations." By Henry

Wollman of the New York bar. New York

Times Annual Financial Review, Jan. 8.

"Regardless of how substantial the legal yield

of all this litigation under the Sherman law will

be there can be no doubt that the moral gain

resulting to the people, from the anti-corpora

tion agitation and legislation, is beyond estima

tion. Because of it most of the corporations

have cleaned and are cleaning house. The

reckless disregard by many corporation managers

of statutory enactment and moral precept is

gradually being superseded by rules of conduct

that recognize not only an observance of the

laws of the land but also that competitors and

the public have rights which should be respected.

This change may be due to reformed con

sciences, but probably is attributable to fear

of prosecution."

See Rate Regulation, Taxation.

Criminal Law. See Administration of Jus

tice, Penology.

Criminology. See Juvenile Delinquency.

Cruel and Unusual Punishment. “Cruel

and Unusual Punishment." By Prof. Henry

Schofield, Northwestern University. 5 Illinois

Law Review 321 (Jan.).

"White, J., says [in Weems v. U. 5., 217 U. S.

349] he does not think the fine and imprison

ment part of the sections of the Spanish Penal

Code in question, including the chain at the

ankle hanging from the wrists, so far dispro

portionate to the offense of falsifying a public

document by a public official to steal money

from the public treasury, as to justify a judicial

declaration of unconstitutionality, when the

accessories are eliminated as a separate punish

ment, even assuming that the prohibition of

cruel and unusual punishments means, when

applied to restrain Congress, that Congress must

authorize the infliction of punishments which

the Supreme Court is likely to consider ‘gradu

ated and proportioned to offense’. . . .

"The majority opinion employs the sounding

and swelling vocabulary — i.e. ‘men of action,

‘obsolete,’ ‘progressive,’ ‘humane justice,’ ‘public

opinion,'—of the so-called ‘progressive juris

prudence,’ to convert a power to declare the

law of the Constitution into a power to make it,

thus disclosing the cloven hoof of the ‘progres

sive' system so far as it touches the courts.

But, as stated, the opinion delivered by Mc

Kenna, J., as the opinion of the Supreme Court

is the opinion of only four Justices. Not until

five Justices subscribe to it can the eighth

amendment be revised so as to read like the

Illinois constitutions of 1818 and 1848: —

“ ‘All penalties shall be proportional to the

nature of the offense; the true design of all

punishment being to reform, not to exterminate

mankind.’ "

Declaration of London. See Maritime Law.

Direct Legislation. "The Initiative-Refer

endum in the United States." By Frank Fox

croft. Contemporary Review, v. 99, p. 11

(Jan).

"Under this system the conservatives are

always at a disadvantage. The dice are loaded

against them. The various radical groups, the

socialists, the single-taxers, the woman suffra

gists and the rest will sign each other's petitions

and get their difi'erent propositions before the

people. When the campaign opens the radicals

are already organized. They know what they

want, and they will co-operate energetically to

secure it. But the conservatives are handi

capped. It is alwa s harder to organize the

negative than the a rmative. And if the con

servatives defeat destructive changes in the

fundamental law at one election, they cannot

rest upon their arms. They must be continu

ally upon guard, for at the very next election

the same battle may have to be fought over

again."

"A Great Democratic Reform." By Harold

Cox. Nineteenth Century, v. 69, p. 21 (Jan.).

An earnest plea for the referendum in British

politics, not altogether free from partisan bias.

The party system is even more rigidly organized

in the United States than in England, yet

"American politics are a by-word for corrup

tion." By such arguments as these Mr. Cox

supports his contention that the referendum

alone can purify a democratic government.

Evidence. SeeWitnesses.

Executive Powers. See Government (New

York).

Federal and State Powers. “Decisions of

the Federal Courts on Questions of State Law."

By William M. Meigs. 45 American Law Re

view 47 (Jam-Feb).

An extended discussion of the bearings of the

decision in Kuhn v. Fairmon! Coal C0. (1909)

215 U. S. 349, in which the Su reme Court by

a vote of four to three overrule the doctrine of

a West Virginia court that in a deed conveying
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all the coal underneath a certain tract there is

no implied reservation of the right to support.

"It involved a question of land law, and land

law cases are the very ones in which the court

has been especially slow to decide otherwise than

does the state tribunal. If the majority of the

court, however, will not today proceed thus to

limit the effect of their unfortunate decisions,

if they will still adhere to the rules which have

let in this chaos, is not the only course open to

the opponents of these decisions to keep on dis

senting and protesting in the hope that new

blood on the bench may yet some day see that

the true course is to follow the state courts and

thus at once largely rid our system of the horrid

and disgraceful confusion which has grown up?"

Federal Incorporation. "Federal Incorpora

tion and Control." By Frank B. Kellogg. 20

Yale Law Journal 177 (Jan.).

"What is an instrumentality of commerce?

It is not merely the cars and engines used for

transportation, or the roadbed and tracks on

which they run. The corporation by which the

commerce is conducted, as was decided in the

Northern Securities case, is in itself an instru

mentality, and Congress may regulate all the

machinery of such a corporation, whenever it

enters into interstete commerce. . . .

"In Gibbon: v. Ogden, Chief Justice Marshall

settled for all time the supremacy of the federal

power over interstate commerce. He held that

the power was plenary and exclusive of state

control or interference; that when necessary to

efl'ectuate the regulations adopted by Congress,

the exercise of the power does not stop at state

lines, nor yield to the power of the state, even

though exercised in the regulation of its purely

internal affairs; that, while conceding to the

states exclusive jurisdiction over their internal

affairs-such as municipal control, taxation,

the control of purely internal commerce—yet,

whenever state laws or regulations come into

conflict with the exercise of the power com

mitted to Congress, necessary to the control of

intfgstate commerce. the state regulations must

we .

"It cannot at this day be disputed that Congress

may create federal corporations for the purpose of

carrying out any of the powers specifically con

ferred by the Constitution of the United States."

See Interstate Commerce, Public Service Cor

porations.

Government. "The Gerrymander." By

Henry F. Griflin. Outlook, v. 97, p. 186 (Ian.

28).

An animated and also highly informing account

of the nature and history of this curious animal.

Canada. "Canadians and the Privy Coun

cil." By W. S. Deacon. 31 Canadian Law Times

6 (jam).

Following up his recent criticism of Gordon v.

Horne, the author thinks it a shame that the

Supreme Court of Canada should be a supreme

court in name only.

India. "The Native States of India — A Re

joinder." By Sir William Lee-Warner. 27 Law

Quarterly Review 83 (_Ian.).

A reply to Professor Westlake's review of Sir

William's book (22 Green Bag 702). The con

troversy over the point whether the relations of

the native states are governed by international

:awk is thus summed up by Sir Frederick Pol

oc : —

“The residual fact seems to be that the rela

tions of the Government of India and the

Native States are governed by a body of con

vention and usage not quite like anything else

in the world, but such that in cases of doubtful

interpretation the analogy of international law

may often be found useful and persuasive."

Mexico. "Federal Control in Mexico." By

Norman D. Harris. 20 Yale Law Journal 202

(Jan).

"Altogether the federal government of Mexico

has made an enviable record — worthy of any

nation — but this is only a beginning. Mexico

is a nation in the making. She is still in that

ilmnéa'ture stage between childhood and man

oo . '

New York State. "Power of the Governor to

Remove Local Elective Ofl‘icials." Editorial.

24 Bench and Bar 1 (Jam).

1 Written from the point of view of New York

aw.

See Direct Legislation, Federal and State

Powers, Interstate Commerce, Supreme Court.

International Arbitration. "A World

Treaty of Arbitration." By James L. Tryon.

20 Yale Law Journal 163 (Jan).

The first of a series of seven articles by this

author on subjects of international law.

"A world treaty of arbitration is what the

world wants and what the world will have. It

only remains for the friends of peace to kee up

an earnest agitation in behalf of the treaty rom

now on to the Third Hague Conference. This

agitation should be carried on in all the states

from Greece to Japan that abstained from vot

ing for or that voted against the treaty. But

Germany should be labored with most of all,

as her influence against the treaty was para

mount in 1907, particularly with her Italian and

Austria-Hungarian allies, which may again be

inclined to hold together with Germany against

the measure."

"Arbitration Tribunals Still Useful." By

Francis W. I-Iirst, editor of London Economist.

Advocate of Peace, v. 73, p. 8 (Jam).

Address delivered at the Conference of the

Society for the Judicial Settlement of Inter

national Disputes, Dec. 16.

“Some Considerations as to International

Arbitral Courts." By Jackson H. Ralston.

Advocate of Peace, v. 73, p. 11 (Jan).

Address delivered at the Conference of the

Society for the Judicial Settlement of Inter

national Disputes, Dec. 16, 1910.

"Interstate Controversies in the SuPI'eme
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Court of the United States. By Justice Brown

of the Supreme Court of the United States

(retired). Advocate of Peace, v. 73, p. 19 (Jan.).

Address delivered at the Conference of the

Society for the Judicial Settlement of Inter

national Disputes, Dec. 16, 1910.

See International Peace.

International Law. See Government (India),

Panama Canal Fortification.

International Peace. “The Carnegie Peace

Fund." By Professor Paul S. Reinsch, Univer

sity of Wisconsin. North American Review, v.

193, p. 180 (Feb).

An able discussion of the best means of using

the Carnegie endowment for the purposes for

which it is designed. Several possible fields for

useful research supported by the Foundation

are indicated. For example: —

"A eat service would be performed by a

scienti c study of all the ramified causes of war

by mapping out, as it were, the etiology of war.

War is not a compact entity, but a resultant

from many complex phases of human life and

experience. Certain causes which formerly pro

duced war, such as dynastic interest, are no

longer operative. The growing democracy of

nations has not, as was originally expected, re

duced the danger of war, but has added other

impulses which may provoke hostility. It would

appear that some of these causes could be

studied with considerable scientific exactness. . .

"Detailed scientific investigation ought to

determine the actual effects of military life and

action upon the physical and intellectual de

velopment of the race. In this connection com

plete and accurate data should also be secured

as to the loss in human material inflicted upon

civilization by periodical blood-letting on a vast

scale—a subject of investi tion already sug

gested by a prominent bio ogist. These con

siderations are allied to others which include in

their 500 the various phases of human char

acter an intellect, and which would ascertain

with exactness whether the special fitness culti

vated by military training and the sacrifice

made in actual war are compatible with the

development of those types of efficiency which

the standards of modern life require. In a

word, the question concerns the relation of_war

like activities to rsonal and social efficiency

from the point 0 view of the most essential

demands made by modern civilization." _

Professor Reinsch also directs his attention

to considerations which should govern the pro

posed codification of international law: —_ .

"In order to be adequate, a codification

should rest u n a comprehensive, detailed and

scientific stu y of recedent in diplomacy and

arbitration, as wel as of the legal doctrines

elaborated by the authorities. It should be

based on a thorough knowledge of existing prac

tice in all the branches of international rela

tions; but it should also suggest and develop

rinciples in which account is taken of the new

orces that have come into the life of the world

in our own era. A combination of patient in

quiry. of scientific exactness and of constructive

ability is called for in order to assure an ade

quate result. One sentence or clause in the

completed code may be the outcome of years of

investigation and thought; only after accurate

scholarship has thoroughly collected and di

gested all precedents, after constructive minds

ave made a synthesis of all these results, will

statesman-like action have at hand the mate

rials for making a code that will command the

respect of the world."

Interstate Commerce. "Nature and Scope

of the Power of Congress to Regulate Com

merce." By Frederick H. Cooke. 11 Colum

bi'a Law Review 51 (Jan.).

“Now it seems established that Congress has

what is, to a large extent at least, concurrent

power with the states in this respect, this being

a concession to Congress, we submit. of a clumsy

usurpation of powers reserved to the states by

the Tenth Amendment. This usurpation was

first cons icuously sanctioned in sustaining Con

gressiona legislation prohibiting the transpor

tation of lottery tickets from state to state. . . .

"Regulation by Con ress of the agency of

transportation ordinari y takes the form of

regulation of the conduct and liability of car

ners. . . .

“Such regulation for the benefit of interstate

travelers and shippers is within the power

conferred upon Congress by the Commerce

Clause, conspicuous instances of the exercise

of such power being the Interstate Commerce

Act and the Safety Appliance Act. But the

states have, generally speaking, concurrent power

with Congress in this respect.

“The concession to Congress of the power, not

merely to regulate the conduct and liability of

those engaged in transportation, but to itself

furnish the means of transportation, thus by

way of improvement of waterways, is an abuse

of the power conferred by the Commerce Clause."

See Federal Incorporation, Rate Regulation.

Juvenile Delinquency. "Control of Chil

dren by the State." By Hon. Ben B. Lindsey.

17 Case and Comment 383 (Jan).

"Ignorance of the law cannot be pleaded as

an excuse by man; but how is a child to know

until he is taught, and why condemn thought

lessness and ignorance in the same terms which

we bestow upon hardened vice? We shall deal

more justly with erring youth, and more wisely

with the great problem of zigzag human nature

if we look upon the cardinal virtues as an achieve

ment, rather than a heritage lost early in life."

"Juvenile Offenders and Their Treatment."

By Burdett A. Rich. 17 Case and Comment 387

(Jan).

“The question whether a children's court

should be regarded as a criminal court or a court

of chancery has not been entirely free from un_certainty. . . . The system which treats the

children as wards of the state, to be rotected,

rather than as criminals, and saves t em from

the sti a of a conviction for crime, is unques

tionab y in advance of a system that treats them
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as criminals and deals with them, however len

iently, as convicts."

See Penology.

Labor Law. “Women Laundry Workers in

New York." By Sue Ainslie Clark and Edith

Wyatt. McClure'.r, v. 36, p. 401 (Feb.).

These facts gathered at first hand about the

conditions under which women work nowadays

in laundries are of special timeliness in connec

tion with the tendenc of current legislation to

regulate the hours 0 labor of women in the

interest of their health and welfare.

"Capital and Labor." By John S. Whalen.

Editorial Review, v. 4, p. 58 (Jan.).

A plea for co-operation between the employ

ing class and the employed as the best means of

solving the problems of capital and labor.

Legal History. "Selden as Legal Historian."

By Harold D. Hazeltine, University of Cam—bridge. 24 Harvard Law Review 205 (Jan.).

The concluding installment of an essay noticed

in 23 Green Bag 94.

"Selden's defective literary style is perhaps

the chief mason why his learned tomes are now

little read except for reference and why his fame

in literature rests fundamentally upon his

Table Talk and upon that alone. . . .

"Sclden's style is ordinarily quite solemn and

grim enough for the most solemn and grim of his

readers; but at times this grey sky is lighted up

by quaint and striking verses culled from many

an out-of-the-way place, by vivid and pictur

esque descriptions, and by flashes of humor and

sarcasm."

"Burgage Tenure in Mediaeval England, III."

By M. de W. Hemmeon. 27 Law Quarterly

Review 43 (Jan.).

We have already commended this scholarly

treatment of a forgotten phase of feudal tenures.

(22 Green Bag 538, 704.)

See Monopoly.

Literature. See Legal History.

Maritime Law. "The Doctrine of Continu

ous Voyage." By Charles Noble Gregory. 24

Harvard Law Review 167 (Jan.).

“in 1899 the Supreme Court of the United

States decided in The Adrda (176 U. S. 361), a

case arising from the blockade of the Cuban

coast, that it would not modify its doctrine that

a ship sailing to break blockade was liable to

capture and condemnation as soon as she left

the territorial water of her initial port, and that

this view would be in no way changed on account

of the opinions of foreign writers. From this

it may be argued that the important consensus

of foreign writers and learned authorities ex

pressed by the lnternational Conference [result

ing in the Declaration of London of 1909] against

the doctrine of continuous voyage cannot be

received to modify the rule of that court, and

so of the nation whose chief tribunal it is, until

Congress sees fit to make such modification by

statute, or until the treaty-making power,

namely, the President and Senate, by proper

negotiations and ratification alter the rule. . . .

"My honored and learned friend, Professor

Westlake, has very ably opposed the German

doctrine that the laws of war are liable to be

overridden by necessity, answering the argu

ments of Lueder that the commanders will act

on the dictates of necessity whatever may be

laid down, and will not submit to defeat or ruin

in order not to violate formal law. Dr. West

lake says, ‘This ground reduces law from a con

trolling to a registering agency.‘ Admitting the

force and dignity of this conception, yet in the

grim struggle for existence between two nations,

where human life is as nothing, a formal rule as

to property which represents a fiction, a pre

tense or a device will be apt to be disregarded."

“The Declaration of London." By Rt. Hon.

Arthur Cohen, K. C. 27 Law Quarterly Review 9

(Jan.).

Read last August at the conference of the

International Law Association. See 22 Green Bag

598. Some additions, however, have since been

made. This eminent jurist concludes: —

"The Declaration of London is defective in

the points I have above 5 ified; it is also incom

plete, because it has failed to determine three

of the important matters it was intended to

decide. The real question to be settled by Par

liament is, whether these defects and this incom

pleteness are not greatly counterbalanced by the

advantage of having two excellent codes of the

law of contraband and of blockade together with

valuable provisions relating to the right of

search and the right to compensation, and by

the establishment of an International Prize Court

instead of the Prize Court of a belligerent power

for determining the rights and obligations of

neutral governments and neutral subjects; or

whether it should be reserved for negotiations

between the Naval Powers or for another Hague

Conference to remove the defects of the Declara

tion and to solve the questions it has left

unanswered."

“Sea-Made Law in Germany." By H. W. Wil

son. National Review, v. 56, p. 740 (Jan.).

Mr. Gibson Bowles in a recent book has op

posed the ratification of the Declaration of Lon

don as a blow at the power of the British navy.

The writer reviews this work, and says: "The

Declaration of London and its surrenders must

go. It must never be ratified unless this coun

try is pre red to accept without a struggle the

passing 0 its sea-power to Gennany."

"The New Federal Statute Relating to Liens

on Vessels." By Fitz-Henry Smith, Jr. 24 Har

vard Law Review 182 (Jan.).

“It is unfortunate that Congress cannot legis

late to supersede the provisions of the state

statutes conferring liens for the construction of

a vessel, but so long as the Supreme Court main

tains the view that a contract to build a ship is

not maritime, which view it has recently reiter

ated (The Winnebago, 205 U. S. 354), the con—stitutional power to make the change does not

appear to exist. There are. however. _some

remaining features of the state laws relating to

liens on vessels which might Well be eradicated.

for not a few of the state statutes have under
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taken to provide liens, not only for necessaries,

but for many other claims known to the mari

time law. in so far as these statutes attem t

to confer a lien when one is already given by the

general maritime law, they are, strictly speak

ing, of no efl'ect. And when they attempt to

extend the jurisdiction of the maritime law

beyond the limits fixed by the Supreme Court

they are unconstitutional under the decision in

The Roanoke (189 U. S. 185)."

Master and Servant. “Liability of Master

for Wilful or Malicious Acts of Servants, II."

By Floyd R. Mechem. 9 Michigan Law Re

view 181 (Jan).

Concluding installment of an able article on

the doctrine of the non-liability of the master

(see 23 Green Bag 95).

Mining. "What Questions of Mining Law

have been Decided in the Litigation Over the

Drum Lummon Lode or Vein." By John B.

Klayberg. 20 Yale Law Journal 191 (Jan).

Treatin of the questions determined by the

Supreme ourt of the United States and by the

federal Circuit Court of Appeals, in this litiga

tion.

Mohammedan Law. "A Historical Study of

Mohammedan Law, I." By Syed H. R. Abdul

Majid. 27 Law Quarterly Review 28 (Jan.).

A very lucid, readable and intelligent his~torical sketch.

Monopolies. "The Law of Combined Action

or Possession." By Frederic J. Stimson. 45

American Law Review 1 (]an.-Feb.).

A scholarly review of the common law of

combinations, as embraced in the old law of

monopoly and of conspiracy. Prof. Stimson

concludes: ~

"We should think long and carefully before

we abandon this great principle of our English

law greventing the oppression of the individual

by t e multitude, and, in the law of combina

tion, going directly to the ethical motive of the

combine. It has been a commonplace of lay

men critics that the law is not moral — that it

does not go into the higher issues—that it is

easy to keep within the letter of the law while

morally guilty to one's neighbor or to the state.

This is not true of our law of combination. Let

us, therefore, not carelessly give up this one

great domain of the law of private right, which,

based both on our English history and the pro

foundest laws of economy at the same time,

rises to the highest standard of duty to one's

neighbor and to the state; the one great body

of the common law based squarely on the Golden

Rule."

“Nationalism and Special Privilege." By

Theodore Roosevelt. Outlook, v. 97, p. 145

(Jan. 28).

The third of Mr. Roosevelt's editorials on the

general subject of “Nationalism and Progress."

He here suggests that the problem of regula

tion of monopoly is solved by the method illus

trated by the German law recently enacted. to

restrict the over-production of potash

"German and British Experience with Trusts."

By Gilbert Holland Montague. Atlantic, v. 107,

p. 155 (Feb.).

"The British attitude toward trusts has never

been hostile. The Industrial Commission of

the United States found that, aside from the

universal phenomenon of hostility among a few

radicals against every kind of wealth, no antip

athy existed against trusts, and that ‘the strong

feeling on the subject, which has been mani

fested for some years in the United States, seems

to have found only a very faint echo in England.’

Trusts have never been a political issue in Great

Britain. On the whole, the British view their

trust development with complacency and satis

faction. The secret of this peace and content

ment — so contrasted with the political and

industrial turmoil in which the anti-trust crusade

has plunged our own country—is not hard to

find. While Congress and the various state

legislatures were enacting the most stringent

legislation to repress the trust movement, the

English were recognizin and accepting the

economic necessity of com ination."

"The Great Express Monopoly." By Albert W.

Atwood. American Magazine, v. 71, p. 427

(Feb.).

The small capital and large profits of the ex

press companies, and situation in their affairs

which government investigations have dis

closed, form the subject of this article, which

is to be followed by one on the relations between

these companies and the railways.

See Corporations.

Newfoundland Fisheries Arbitration. "The

North Atlantic Fisheries Arbitration." By Ed

win M. Borchardt. 11 Columbia Law Review 1

(Jan).

A summary of the circumstances givin rise

to the dispute and of the grounds on whi the

principal points were determined.

Panama Canal Fortification. "The Forti

fication of the Panama Canal." By H. A. Austin.

Forum, v. 45, p. 129 (Feb.).

A lucid summing up of the arguments for and

against, by a writer well qualified to discuss the

question both from the standpoint of public

policy and of military expediency. He says: —

"It is believed that, despite assertions to the

contrary, there is no limitation upon the power

and right of this Government to erect fortifica

tions on the waterway should it see fit to do so.

The public press of Great Britain admits that

that Government has tacitly consented to such

action by the United States, although censuring

the Administration for its weakness in abro

gating the Clayton-Bulwer treaty. While the

Republic of Panama may now take the view

that no right to fortify the canal in time of peace

was granted to the United States under the Hay

Buneau-Varilla treaty, it is not conceivable that

this country must wait until the actual neces

sity — war —- exists before taking steps to secure

its defence and protection. With no other

country than these two has the United States any

treaty affecting the Panama Canal; there is no
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unwritten law against erecting fortifications

there, and at no time has this country ever

given any pledge or even intimation, since the

abrogation of the Clayton-Bulwer treaty, that

it would abstain from treating the canal as a

part of our territory or as a factor in ,our mili

tary equipment. The United States has, in its

assertion of the Monroe Doctrine, as well as in

the exertion of its good ofiices in the domestic

affairs of the Central and South American re

publics, demonstrated to the world its policy of

extending a protecting hand over its sister re

publics on this Hemisphere, and as a factor in

the carrying out of this policy, the Panama Canal

is of great importance. Considering all these

things, it is believed that we have a just and

equitable right to protect the canal by the erec

tion of permanent fortifications, or by any other

legitimate means we may see fit to adopt.

“As regards the guarantee of neutrality, rather

than prohibiting fortifications on the canal, such

a guarantee carries with it, by inference if not by

letter, the right to adopt such measures as may

be necessary to insure that guarantee being ful

filled. In only two ways can that object be

obtained; that is, in order to enforce the dictates

of the guarantor, the power must either be res

ent at the canal in the form of permanent orti

fications, or by the presence of our navy in

waters contiguous to the canal, at least until

we secured absolute control of the sea on both

sides. and, as stated above, to compel the navy

alone to defend the canal would be to deprive

it of its principal function of acting in the

offensive."

Patents. “The Progress of Japanese Patent

Law." By John Gadsby. 27 Law Quarterly Re

view 60 (Jan.).

Tracing the legislation from 1871.

Penology. "The Correction and Prevention

of Crime." By Edward T. Devine. Survey,

v. 25, p. 653 (Jan. 21).

"Crime in the last analysis is not to be over

come after arrest, but before. Schools, churches,

playgrounds, settlements, trade-unions and chari

table societies — agencies of social progress and

of social reform, public and private—are the

handmaidens of the new penology. We shall

transform police, courts and prisons when we

have further transformed society."

"The Professional Training of Prison Offi

cials." By Prof. R. Vambery, Buda-Pesth.

Survey, v. 25, p. 660 (Jan. 21).

“The Home Secretary and Prison Reform."

By Major Sir Edward Clayton, C. B. Nine

leenlh Cenlury, v. 69, p. 58 (Jan.).

This writer, formerly inspector of prisons,

avers that Mr. Churchill's scheme "bristles with

difiiculties."

Penology. See Administration of Justice,

Cruel and Unusual Punishment, Juvenile Delin

quency.

Pleading. See Procedure.

Practice of Law. "The Acquisition and Re

tention of Clients." By Frank J. Loesch. 31

Canadian Law Times 17 (Jan.).

Full of good practical advice, for example: —

"I would have no hesitation about beginning

as clerk in an office. In addition to an immediate

compensation that will suflice to support you

modtly, you get experience. You get ex eri

ence from the things you have to do and rom

your observation of how the older la ers do

the work. You may be in your own 0 cc ten

years and not see how certain things are done."

See Professional Ethics.

Principal and Agent. "The Application of

Money Wrongfully Procured, by a Defaulting

Agent or Trustee, to the Payment of the Debts

of the Principal's Business or the Trust Estate.”

By Ralph J. Baker. 59 Univ. of Pa. Law Re

view 225 (J an.).

“To summarize briefly, we find that upon but

one theory and in but one class of case, can the

plaintiff recover, that is, where his action is

against a principal whose debts the fraudulent

agent has paid with the money or proceeds of the

property wrongfully procured from the plaintiff.

In such case he may succeed in an action arising

in quasi-contract in some jurisdictions; in others

only by bill in equity. He becomes a general

creditor of the principal but no more. But

where the fraudulent person is a trustee, and

he is himself in arrears to the trust estate, the

plaintiff is without relief u n any theory, save

his unprofitable right against the trustee per

sonally."

Procedure. "Revision of Court Procedure in

Illinois-A Symposium of Judges." 5 Illinois

Law Review 350 (Jan.).

Interesting, brief opinions on the best method

of carrying out needed reforms of civil proce

dure in Illinois. A strong sentiment in favor

of code pleading is shown. One writer says that

a general statute leaving details to be governed

by rules of court would be unconstitutional.

"Illinois Conference on Procedural Reform:

A Bill for an Act Concerning Pleadings." By

Clarke B. Whittier. 5 Illinois Law Review 364

(Jan.).

This bill regulating pleading in civil actions is

in thirty-four sections, leaving details to be

governed by rules of court which may be revised

annually.

"A Proposed Judicature Act for Cook County."

By Albert M. Kales. 5 Illinois Law Review 336

(Jan.).

The conclusion of a paper noticed in 23 Green

Bag 95.

"The ‘Notice of Objection’ in Revision

Courts." By P. Tindal-Robertson. 27 Law

Quarterly Review 75 (Jan.).

Professional Ethics. "The Ethics of Advo

cacy in an Unjust Cause." By Edwin S. Oakes.

17 Case and Comment 433 (Feb.).

"The whole matter may_be‘summarized by

saying that the ethical obligation of an advo
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cate in an unjust cause is neither more nor less

than rests upon him in the advocacy of any

cause. ‘There is,‘ said Sir James Hannen, ‘an

honorable way of defending the worst of cases.‘

in so doin the advocate should remember the

advice of {0rd Eldon, that in cases of doubt

and difliculty, Quad dubs'las ne feeen's is a good

rule of conduct. The lawyer’s greatest danger

arises from his bias in favor of the cause which he

represents. He should guard against excess

of seal, and in the glow of partisanship should not

forget that he owes other duties than that to his

client. He must make no distinction between

his personal and his professional conscience;

and in following its dictates should take care

not to incur the charge, which an eminent man

of letters is reported to_have made against a

famous English statesman, that the conscience

which should have been his monitor had become

his accomplice."

"Can the Lawyer Advertise?" By L. B. Elliott.

17 Case and Comment 439 (Feb.).

Written from the standpoint of a professional

advertising man: —

"It would seem to me that there is no more

reason why an attorney should not advertise in

the newspapers or other public prints, in a digni

fied and truthful manner, than there is reason

why a banking institution, an artist and adver

tising writer, an architect, a consulting engineer,

a chemist, assayer, or other technical or profes

sional man who has only his service to give in

return for money, should advertise."

Property and Contract. See Monopolies,

Rate Regulation.

Public Service Corporations. "Public Regu

lation of Capitalization." By Milo R. Maltbie.

New York Times Annual Financial Review,

Jan. 8.

“It is essential that the supervising authority

should know how the funds are actually ex

pended and that the amounts paid are reason

able, that the property is needed, and that the

cost should be charged to capital and not to

operation. . . . This base of the problem

presents the principal dilficulty which any scheme

for federal regulation must meet. A local body,

such as a state board, is constantly in touch with

the corporations. Investigations can be easily

made, and an audit of accounts and an examina

tion of property can be readily checked with

reported expenditures. With the federal Gov

ernment such work would require a large ex

penditure and a large staff of engineers and

accountants."

See Federal incorporation, Rate Regulation.

"Electric Railway Transportation." Being

v. 37, no. 1, of Annals of American Amdemy of

Political and Social Science (Jan).

This issue contains the following articles on

Public Regulation of Electric Railways: "Valua

tion of Intangible Street Railway Property," by

Frank R. Ford; "The Indeterminate Permit in a

Satisfactory Franchise," by William OsgOQd

Morgan; "State Su rvision of Electric Ran‘ways in Wisconsin," y Hon. B. H. Meyer; “The

Fruits of Public Regulation in New York," by

Hon. Milo R. Maltbie; "Supervising Engineers

and Street Railway Service," by George Weston.

Race Distinctions. "The Constitutionality

of Race Distinctions and the Baltimore Negro

Segregation Ordinance." By Warren B. Hunt

ing. 11 Columbia Law Review 24 (_[an.).

The Supreme Court of the United States, in

Plessy v. Ferguson (1896), 163 U. S. 537, upheld

the constitutionality of "Jim Crow" laws. The

writer dissents from Professor Ernest Freund's

view that this case decides that transportation

companies may be required to enforce separate

accommodations for the races in the interest of

public convenience and comfort. That argu

ment, he says, merely begs the question; if it is

a sound one state separation would be upheld

by the same reasoning, even though the rights

of individuals are interfered with. His point

is that the individual citizen has the right to

live where he wishes, but such individual rights

may be regulated by the police power, and reason

able regulations are likely to be sustained by the

courts. The Baltimore ordinance ap fair

on its face, seemingly restraining the liberties of

colored citizens no more than of whites.

Railways. "German Railway Policy." By

Elmer Roberts. Scribner's, v. 49, p. 245 (Feb.).

“While the imperial government is not itself

a large railroad-owner, it has unified the policies

and the charges upon the state and privately

owned lines of the empire so that so far as the

shipper perceives he is dealing with one transpor

ration system. . . . The control of the rates is

centralized under the Bundesrat, the Senate as

it were, consisting of members appointed by the

governments of the twenty-five individual monar

chies and republics of the empire. The Bun

desrat from time to time calls a ‘general

conference‘ for regulating railway rates. . . .

Business for the general conference is prepared

by a Permanent Rate Commission with repre

sentatives from fourteen railway boards. A

subdivision of membership called the Trader's

Committee is made up of five representatives of

a 'culture elected by the combined agricultural

c ambers of the empire, five representing the

manufacturing interests and five the distributing

commercial interests. The two latter classes

are elected by the chambers of commerce of

the country acting together. These fifteen and

a member appointed by the Bavarian govem

ment recommended to the Permanent Commis

sion authoritatively, especially in adjusting rates

equitably among zones of traffic into which the

empire is apportioned so that a shipper in one

rt of the country shall not be at a disadvantage

in internal trade through his geographical loca

tion."

See Rate Regulation.

Rate Regulation. “Passenger Rates and

Regulative Commissions." By William L. Ran

som. Editorial Review, v. 4, p. 44 (Jan).

"Personally, I find much in many of the more

recent decisions of the present Commission,

which, if analogies are carried to their logical

sequences, point the way to the establishment
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of a secure legal basis for such an adjustment of

passenger tariffs as will continue and fortify

the various forms of ‘special’ fares as vital

factors in industrial and commercial life and

growth."

"Charter Contracts and the Regulation of

Rates." By Charles G. Fenwick. 9 Michigan

Law Rarie-w 225 (_Ian.).

"1. It is within the power of the legislature,

provided there be no restriction in the state

constitution, to make binding contracts with

public service corporations, by which it can

renounce its general power of regulating the rates

for their services. This power of making bind

ing contracts the legislature may delegate to

municipalities, whose ordinances therefore are

only binding within the limits of the authority

conferred.

"2. Such contracts of a legislature or muni

cipality with public service corporations are

construed strictly against the corporation in

favor of the state or municipality. But as

between the state and a municipality exercising

delegated power, the existence of the delegated

power is construed against the municipality.

"3. The right of ultimate decision as to the

reasonableness of rates, whether by the legisla

ture or by the company, resides in the courts.

"4. The reservation, either in the charter or

in the constitution of a state or in a general law,

to which the charter does not form a clear ex

ception, of the power of alteration and repeal

gives to the state the right to reject any agree

ments it may make concerning the rates to be

charged."

"A Discussion of the Rate Question." New

York Time: Annual Financial Review, Jan. 8.

Contains the following articles: “Why the

Railroads want Increased Rates," by Walker D.

Hines, General Counsel of the Atchison; "Rail

road Capital and Real Value," by Darius Miller,

President of the Burlington 8: Quincy; "The

Relation Between Capitalization and Rates,"

by W. H. Williams, Vice-President Delaware &

Hudson; "The Shippers’ Point of View," by

E. G. McVann, Commercial Club of Omaha;

"This Demand Only a Beginning," by David O.

Ives, Chairman Seaboard Shippers; "Saving by

Scientific Management,"by Harrington Emerson.

See Federal Incorporation, Interstate Com

merce, Public Service Corporations, Railways.

Real Property. See Federal and State

Powers.

Supreme Court. “The Supreme Court Jus

tices." By Elbert F. Baldwin. Outlook, v. 97,

p. 156 (Jan. 28).

The most readable, personal and vivid sketch

of the interesting men who compose our highest

court which we have yet seen.

See International Arbitration.

Survival of Actions. "Construction of ‘Sur

vival Act' and ‘Death Act’ in Michigan." By

T. A. Bogle. 9 Michigan Law Review 205 (Jan).

Discussing a question solely of Michigan law.

Taxation (Federal Corporation Tax). “Con

stitutionality of Fcderal Corporation Tax Law."

By Israel Freeman. 72 Central Law Journal 59

(Jan. 27).

“A conclusion may be reached that the present

Cor ration Tax Law, which requires every

pro t-making corporation to pay a special excise

tax, with respect to the carrying on or doing

business by such corporation equivalent to one

per centum upon the entire net income, etc.,

may be taken for what it says, and not a direct

tax subject to apportionment."

Wage Assignment. "The Validity of Laws

Regulating Wage Assignment." By Guy M.

Blake. 5 Illinois Law Review 343 (Jan.).

In Massie v. Cessna, 239 Ill. 352, the court

held unconstitutional, as interfering with free

dom of contract, a statute designed to surround

the process of attachment of wages with certain

safeguards in the interest of the wage-earner.

The author thinks that this decision leaves the

borrower at the mercy of the money-lender and

that it stands "without a parallel or precedent in

any other state."

Witnesses. "Psychology for the Witness

Stand." By Dorr Kuizema. 72 Central Law

Journal 41 (Jan. 20).

The writer discusses from a purely psycho

logical standpoint the laws of suggestion and

association, our knowledge of which may be

practically applied in the examination of wit

nesses.

Women. “Women and Wealth." By Prof.

J. Laurence Laughlin. Scribner’r, v. 49, p. 199

(Feb.).

This writer considers that there has been a

radical change in the character of the American

woman which has resulted from altered economic

conditions. The multiplication of riches has

created a large class of idle, unintelligent women

who are hungry for social position, and even the

less well-to-do have been contaminated by the

contagion of false standards of conduct, so that

the American woman of today is strongly at

tracted into living an idle, selfish, inane life,

which unfits her for the duties of a helpmeet and

mother. ,

Professor Laughlin has endeavored to offer an

unprejudiced, sincere estimate of the American

woman, but we fear that he has pressed his

generalization too far. Undoubtedly economic

conditions have altered the ideals and habits of

women, but we cannot accept his conclusion that

feminine extravagance and selfishness are already

menacing the soundness of our American civili

ration. The fact that wealth tends, in the long

run. to beget a special sense of public duty

cannot be ignored. Moreover, simply because

women are not equal to men in economic capa

city, it does not follow that their function is

wholly unproductive and that they are de

barred from that co-operation with their hus

bands which we constantly see them exercising

in all walks of life. Ethical standards, more

over, undergo continuous re-adjustment to

economic conditions, and through them the race
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is ever seeking new means for the prevention of

its own disintegration.

Workmen's Compensation. “\Vorkmen's

Compensation and the Theory of Professional

Risk." By F. P. Walton. 11 Columbia Law Re

view 36 (_]an.).

Valuable not simply as a lucid treatment of

an important problem of contemporary l_egis-'

lation, but also as a contribution to the science

of comparative law, as the workmen's compen

sation systems of France, England and Canada

are considered at length.

Miscellaneous Articles of lnleresl lo the

Legal Profession

Biography. Brandeis. “Brandeis.” By

Ernest Poole. American Magazine, v. 71, p. 481

(Feb.).

A most interesting sketch of the able Boston

lawyer who has so liberally given of his time and

talents in the service of the public good.

Lincoln. "The Career of a Country Lawyer."

By Charles W. Moores. 45 American Law Re

view 78 (]an.-Feb.).

Continued from the preceding number of the

same review.

Morgan. "The Life Story of J. Pierpont

Morgan. " By Carl Hovey. Metropolitan, v. 33,

p. 593 (Feb.).

"Morgan's primary interest in affairs, the

moral axis upon which his career turns as a

whole, is a natural ssion for sound, well

founded business." his instalment treats of

extensiveoperations in the field of railway re

organization.

Morley. "The Only Living Briton who is at

the Head of Two Professions." Current Litera

ture, v. 50, p. 153 (Feb.).

A most readable biographical sketch of a man

who has won highest eminence in two professions,

those of statecraft and letters. “Morley may

be no lawyer in the American sense, but he is

a barrister who took up two other professions

and made himself leader in each."

Reed. "Thomas Brackett Reed: The States

man, the Wit and the Man." By Senator Henry

Cabot Lodge. Century, v. 81, p. 613 (Feb.).

"One of his retorts, so well known that it is a

household word, illustrates his quickness as well

as any other. Mr. Springer of Illinois was de

claring with large and loud solemnity that, in

the words of Henry Clay, ‘he had rather be right

than be President.’ ‘The gentleman need not be

disturbed,’ interjected Mr. Reed; ‘he will never

be either.’ Hardly a day passed that a repartee

of this kind did not fall from his lips, and they

belonged to that small class of witty retorts

which cannot in the nature of things have been

prepared and which fly out on the spur of the

moment like the sparks from an anvil."

Congress. “impressions of Consfess." By

Sydney Brooks. Fortnightly Review, v. 89, p. 90

(Jan.).

Some readers may think that this English

journalist views the manners, dress and dc rt

ment of our Congressmen in too unfavoragii: a

light. But in his comparisons between our Con

gress and the House of Commons he shows his

appreciation of our strong points.

Detection of Crime. "Great Cases of De

tective Burns." By Dana Gatlin. McClure's,

v. 36, p. 386 (Feb.).

The first of these stories tells of the con

fession of Abe Ruef, the San Francisco boss,

Detective Burns relating Ruef’s continual eva

sions and subterfuges up to the time of his trial.

Ari absorbin detective story founded on fact

rather than ction.

Dual Personality. “Real Dr. Jekylls and

Mr. Hydes." By H. Addington Bruce. Cosmo

politan, v. 50, p. 337 (Feb.).

The author, who has devoted considerable

study to unexplained psychical phenomena,

states some of the most remarkable recorded

instances of dual personality which fairly

parallel the theme of Stevenson's famous

story.

Foreign Affairs. “What does the Secretary

of State Mean?" By Frederick McCormick.

North American Review, v. 193, p. 206 (Feb.).

The policy of Secretary Knox has been to

preserve diplomatic silence regarding his inten

tions. Yet the foreign policy of the Government

unmistakably tends to involve this country in

steadily increasing responsibilities in the Far

East. The President has said that Pekin is

our most important diplomatic post. The

policy of the “open door," pursued by Secre

tary Knox and his two redecesors, has made

the United States alrea y an important factor

in the international politics of China and Japan.

Foreign Trade. "How America Got lnto

Manchuria." By Frederick McCormick. Cen

tury, v. 81, p. 622 (Feb.).

Being "the inside history of America's diplo

matic fight for the open door and equality of

trade."

India. “The Gateway to India." By Price

Collier. Scribner's, v. 49, p. 142 (Feb.).

"Of these divisions [the nine provinces] I

visited seven, and in each I was impressed by

the enormous amount of work being done, by

the conscientious-often I thought too con

scientious—- way in which it was done, and by

the dignity and fearlessness of the men who were

doing it. If it were not for the interferences

from the India Office, and the criticism from

ignorant politicians, who shamelessly play India

ofl for votes at home, it would be the most ideally

managed, as it is the most successfully admin

istered, dependency in the world."

Invention. "The Wonderful New World

Ahead of Us." By Allan L. Benson. Cosmo

politan, v. 50, p. 294 (Feb.).

An interesting character sketch of Edison,



Index to Periodicals 147

greatest of living Americans, and of his views

regarding the marvelous things the future holds

in store for mankind.

Labor Unions. "San Francisco of the Closed

Shop." By Frederick Palmer. Hampton's, v. 26.

p. 217 (Feb).

Unfolding the career of P. H. McCarthy,

mayor of the city, and organizer of union labor

into a political power.

Mormonism. “The Mormon Revival of

Polygamy." By Burton]. Hendrick. McClure’s,

v. 36, p. 449 (Feb).

The oflicial attitude of the Mormon Church,

at narly every stage, has been one of deception,

says Mr. Hendrick, with regard to its attitude

toward polygamy; it does not excommunicate

the offenders, as a rule, countenancing the plural

marriages of the important people whose viola

tion is open and continuous.

Party Policies. “The Democratic Opportun

ity." By Thomas Nelson Page. North American

Review, v. 193, p. 193 (Feb.).

The extravagance of the Republican party

in its appropriations, its wastefulness in the

pension role, its alliance with privileged interests

through the tarifi, and the tendency to usurp

powers not granted by the Constitution, are

conditions iving birth to the Democratic oppor

tunity. T e “old” Nationalism is good enough

for Mr. Page, who desires a conservative govem

ment of laws, not of men, fully recognizing the

supremacy of popular rights.

“An Appeal to President Taft." By Wayne

MacVeigh. North American Review, v. 193,

p. 161 (Feb.).

The writer thinks that there is much more

opportunity for useful public service of the

states than of the nation, and that the state

legislator can do far more than the Congress

man to solve the problems of equalizing the

opportunities of the rich and the poor along the

lines of the social reforms which have been

taken up by eminent foreign statesmen. He

decries the wastefulness of Congress in its pen

sion and log rolling appropriations, and its

readiness to be the tool of special interests in

legislating on the tariff. The article closes with

an earnest appeal to the President to throw his

influence into the cause of federal taxation of

inheritances.

"American Affairs." By A. Maurice Low.

National Review, v. 56, p. 822 (_]an.).

"Last month the country repudiated the Re

publicans, yet the Democrats, who are now in a

majority in the country, are in a minority in the

House of Representatives; the party that has

forfeited the confidence of the country is still

in control of the machinery of government, and

it will be thirteen months after election before

the Democrats can attempt to put their policies

into effect. It is an arrangement, as every one

must admit. both unjust and ridiculous. but it

is the Constitution and therefore not to be

changed."

“What Will the Democrats Do?" By Judson C.

Welliver and Louis Brownlow. Hampton's,

v. 26, p. 196 (Feb.).

“The wise course would be for Champ Clark

and his fellows," we are told, to recognize the

principles of Republican Insurgency; “we shall

then have both brands of Progressives, Demo

cratic and Republican, arrayed in line of battle

against both kinds of Tories, Republican and

Democratic."

"Theodore Roosevelt, Please Answer, II." By

M. E. Stone, Jr. Metropolitan Magazine, v. 33,

p. 543 (Feb).

Concerned with Col. Roosevelt's relations

with political leaders while he was Governor of

New York, and his record in that oflice.

"The End of the Old Constitution." By Sid

ney Low. Fortnightly Review, v. 89, p. 114 (Jan.).

“There is nothing novel in the claim, whether

or not it be justified, that the Peers are the

guardians of popular rights against an encroach

ing House of Commons. ‘The House of Lords,’

said Lord Salisbury in 1895, ‘is a body which

exists for the purpose of preventing the House

of Commons doing mischief behind the backs of

the people.’ That, of course, is precisely the

point of view of Lord Lansdowne in the present

crisis. And when he and Mr. Balfour declare

for the Referendum, they are on the old Tory

ground of setting the nation as a whole against

a privileged governing section."

Pensions. “The Pension Carnival; V, The

Growing National Scandal of the Private Pen

sion Act." By William Bayard Hale. World's

Work, v. 21, p. 13967 (Feb.).

By presenting the facts of particular cases, the

author reveals the wrong of asty, ill-considered

special acts.

Post-051cc. "The Post-Ofl'ice: An Obstruc

tive Monopoly.” By Don C. Seitz. World’:

Work, v. 21, p. 13978 (Feb.).

This article is taken up with a criticism of the

out-of-date business methods.

Pure Food Laws. "Cassidy and the Food

Poisoners." By Cleveland Mofl'ett. Hampton's,

v. 26, p. 139 (Feb.).

The story of what Henry P. Cassidy, food

inspector in Philadelphia, has done to give that

city pure food. Hampton's has retracted the

libelegf the Standard Oil Company herein con

tain .

Taxation. "The Things that are Caesar's,

Ill." By Albert Jay Nock. American Magazine,

v. 71, p. 450 (Feb.).

A third article on the inequalities and absurdi

ties of the personal propert tax in other states,

following two articles on ew York City taxa

tion.
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KORKUNOV’S THEORY OF LAW

General Theory of Law. By N. M. Korkunov,

late Professor of Law. University of St. Petersburg.

English translation by W. G. Hastings. Dean of

the Law Faculty, University of Nebraska. Boston

Book Co.. Boston. Pp. xiv. 524 (index). ($3.50.)

HIS treatise by the late Professor

Korkunov of the University of

St. Petersburg, in its English translation,

is one of the few Continental works of

permanent importance which have been

made accessible to American readers.

Written in 1887, at the beginning of

the sociological movement in juristic

science, it is very largely concerned

with a review and criticism of earlier

Continental jurists, chiefly German and

French, and the author is also familiar

with English legal thought. These

criticisms are marked by rare discrimina

tion and sanity, and the author presents

his own views with an ability which

compels admiration. We have here

a Continental point of view, but the

metaphysical method is not employed

in too idealistic a manner for Anglo

Saxon readers. Moreover, the author

is a broad-minded man of cosmopolitan

culture whose political opinions convey

no suggestion of bureaucratic Russia.

The publication of this work in

America is an important event if it

foreshadows, as we hope it does, the

reproduction of standard European

treatises by jurists of highest repute,

in a form accessible to American readers.

A large debt of gratitude is due to Dean

Hastings on this score, for his alertness

in being one of the first of our legal

scholars to discover this "Science of

Law," and for so pleasantly introducing

its author to the American public.

Professor Korkunov's argument re

garding the distinction betwe'in law and

morals cannot here be presented and

criticized in detail. He connects morals

with the evaluation of interests and law

with their limitation. It is, however,

difiicult to accept any view which treats

the evaluation and the limitation of

interests as separable. By “limitation"

it is plain to be seen that he does not

mean physical limitation or constraint,

but a moral limitation, for if not physi

cal, what can it be but moral? It is

hard to see, therefore, how the field of

morality and of law can be differentiated

in this manner. We prefer to Korkunov's

view a different theory, analogous to

Jhering’s, which would treat morals as

concerned with the evaluation of in

terests and law with their protection.

Or, to express this attitude differently,

morals are concerned with an ideal

limitation of interests, in the sphere of

reflection, and law with an actual

limitation, in the sphere of conduct.

This work, marked by notable vigor

of analysis and lucidity of treatment,

is least satisfactory in its criticisms of

Jhering. Korkunov believes, and labors

to prove, that "constraint is neither a

fundamental, nor even a general, ‘attri

bute of juridical phenomena" (p. 96).

The explanation of his readiness to

adopt such a position is found partly

in the broad sense in which he uses the

term “law.” If “law” is to mean some

thing more than positive law, if it is,

in fact, to instruct men with regard to

their duties to one another and to society,

it is hardly distinguishable from morality,

so the concept of constraint is easily

eliminated. But in the Anglo-Saxon

philosophy .“law" and positive law are

practically synonymous, and the defi

nition being narrower, it is futile to
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argue that there can be any law in the

absence of constraint. A man, we will

suppose, is under a certain obligation;

if he is constrained by the state to fulfill

the obligation it is a legal obligation,

if he is not so constrained it can be no

more than a moral obligation. Kor

kunov argues that his fulfillment of

the legal obligation may be voluntary,

hence constraint cannot be essential.

Such a voluntary attitude, however,

does not imply that a man's so acting

precludes the existence of constraint,

for he may perceive it to exist and choose

not to resist it. It does not cease to be

a constrained obligation simply because

it is discharged voluntarily. Constraint

exists none the less, whether met with

consent or with resistance. Moreover,

the constraint which is fundamental

to law need not be actually exercised;

it is sufiiciently real because there is

the possibility of its exercise and it

may be brought into play at any time

by resorting to the proper agencies of

compulsion.

Having abolished constraint, Kor

kunov is aware that he needs some notion

to take its place, to differentiate law

from morality, so he adopts the subli

mated conception of a command (p. 169).

This really involves a latent inconsist

ency, for obviously where there is no

power to constrain there can be no

power to command. By denying that

there is any constraint we are destroying

the authority and the sanction of law —

it can no longer be a command.

GRAY’S NATURE AND SOURCES

OF THE LAW

The Nature and Sources of the Law. By John

Chipman Gray. LL.D.. Royall Professor of Law

in Harvard University. Columbia University

Press. New York. Pp. xii. 292+ appendices and

inda 40. ($1.50 an.)

HIS book, made up of the Carpentier

lectures given at Columbia Uni

versity in 1908, discusses fundamental

questions of legal theory, the views of

Austin and of the late James C. Carter

oorning in for a large share of the author's

attention, and those of numerous other

juristic writers being criticized from a

point of view which suggests specializa

tion in the law as a particular science

and profession rather than broad philo

sophical study, and everywhere bears

evidence of the hard-headed assimila

tion of facts by a mind of ripe legal

scholarship.

The author relies largely on illustra

tions for the presentation of his points,

and the profusion of his examples drawn

from a large fund of juristic learning

gives the'book a concreteness and vigor

all its own. This quality may have its

defect, for the attention of one employing

such a method may easily be distracted

from delicate abstract analysis to the

clumsier practical means of testing

refinements of speculation. Prof. Gray,

we say with due deference, could hardly

claim to have employed throughout an

analytical rather than an empirical

method. The value of his contribution

is most conspicuous when he is examin

ing the theories of Austin or Carter in

the light of actual facts drawn from a

study of historical and current con

ditions. Its value is also in evidence

when he is discussing such a question

as that whether our courts make the law

or merely interpret and declare it. In

the higher realms of speculation, how

ever, as for example where he is con

sidering the nature of rights and duties

in the abstract, Professor Gray’s skill in

elucidating a subject by means of

concrete illustrations is of little aid,

and we may be pardoned for saying that

he seems too readily to fall into the

danger of confusing substantive with

remedial rights.

While the book perhaps devotes dis

proportionate attention to the metaphy
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sical theories of the past—for Korkunov

has assigned Kantand Hegel, for instance,

their proper place in the history of juristic

thought — still, it is up-to-date in spirit,

and recognizes the trend of modern

legal science by its sympathy with

recent juristic developments in Germany,

where the nicht positivisches rack! is

rightly being eliminated from the defi

nition of law. Prof. Gray's general

definition of law is carefully framed,

moreover, so as not to invade the special

province of morality.

It is impossible to do full justice to

this learned writer in a short review, and

we commend his discussion of the nature

of rights and duties, his definition of

the state, his treatment of the various

sources of the law, his observations on

custom, and his study of the fiction of

the artificial legal person, to all students

of theoretical jurisprudence as meriting

attentive study.

ALEXANDER HAMILTON

The Intimate Life of Alexander Hamilton; based

chiefly upon original family letters and other docu

ments. many of which have never been published.

By Allan McLane Hamilton. With illustrations

and facsimiles. Charles Scribner's Sons, New York.

Pp. xii + 431 +44 (appendices) + 7 (index). ($3.50

net.)

N THIS biography, as the title should

suggest, we have a sketch, not of

Hamilton's public career, or of the

opinions and policies of the chief author

of the Federalist, but of his private life,

and it reveals a character of attractive

and fine qualities, permitting us to see,

in place of Hamilton the statesman to

whom we have been accustomed, Hamil

ton the accomplished orator, the viva

cious gentleman of cultivated tastes

and charming manners, the afiectionate

husband and generous friend. His

high-spirited devotion to the public

weal, and his resolute, unselfish nature.

animated by the moral earnestness of a

man who set a high value on his personal

honor, excite great admiration. The

book is truthful in exhibiting some of the

defects of Hamilton's impulsive tem

perament. His zeal to expose falsehood

and corruption, for example, was some

times so great as to prevent him from

doing justice to the motives of his

adversaries, and as an orator be some

times went too far in the support of a

good cause. But these weaknesses can

easily be condoned, in view of the in~trinsic worth and nobility of his nature

and his uncompromising fidelity to his

own notions of right.

Dr. Hamilton has done his work so

well as to provide a most readable book.

The private letters are so well fitted

into the text as to swell an unbroken

current of fascinating narrative, and

it is not often that a biography of such

rare human interest is set before a

book-ridden American public. The

reason for this happy result is found,

doubtless, largely in the skill of the

biographer, but it is due in no small part

to the engaging qualities of his subject,

for it would be hard to find a personality

of the eighteenth century more attrac

tive and more richly endowed than that

of Alexander Hamilton.

TOPHAM'S COMPANY LAW

Principles of Company Law. By Alfred F.

Topham. LL.M., of Lincoln's Inn, Barrister-at

Law, Reader in the Law of Real Property and Con

veyancing to the Council of Legal Education.

3d edition. 272 pages. Butterworth 8: Co., London.

Pp. miv, 251 + 20 (appendix and questions). 43

(index). (65.)

OPHAM'S Company Law is a

short treatise designed primarily

for English students of law, setting forth

leading principles in good-sized type

with abundant illustrative material less

prominently displayed. The third edi
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tion was necessary to embrace the

changes made by the Companies Con

solidation Act of 1908. The references

have been recast, and some parts of the

work formerly treated historically have

been entirely remodeled. The con

cluding chapter, on the subject of re

organizations, has had to be rewritten.

A WORLD CORPORATION

\Norld Corporation. By King C. Gillette. Dis

coverer of the Principles and Inventor of the

System of "World Corporation." New England

News Co., Boston. Pp. 240. ($1.)

T SEVERELY taxes the imagination

to credit the successful business man

who has proposed this fantastic and

preposterous scheme with sincerity, but

we wish to be magnanimous. The "world

corporation" seems to be nothing more

nor less than a socialistic state, con

trolling all the labor and production of

the world, every citizen being a share

holder. The Arizona charter and the

by-laws, even, are set forth. The cor

poration law of Arizona must be amaz

ingly progressive.

We have received a copy of the able argument

of C. A. DeWitt of the Manila bar on "The

Power of the Governor-General of the Philippine

Islands to Deport or Expel Aliens," issued in a

pamphlet of a hundred or more pages. It con

tains a vigorous and logical plea for the pro

tection of the constitutional rights of aliens

against invasion by arbitrary power.

The old established law publishing business of

Banks& Co., which was recently sold, is not to

be removed from Albany. With the purchasing

interests are associated men from other success

ful law publishing firms, and the following

oflicers have been elected: President, David

Banks, In; vice-president, Matthew Bender, _]r.;

treasurer, Lemen K. Strouse; secretary, John

T. Bender.

Those who may be interested in the famous

naval battle between the Kearsarga and the

Alabama will find some interesting details about

the construction of these ships and the conduct

of the light in the address delivered by Congress

man ]ohn W. Weeks, delivered at the dedication

of the statue of Admiral Winslow which now

adorns the State House of Massachusetts.

Admiral Winslow commanded the Kearsarga.

The proceedings at this dedication have recently

been printed.

The fourth edition of Robert L. Dugdale's

"The Jukes," with an introduction, especially

prepared for this edition, by Franklin H. Gid

dings, Professor of Sociology in Columbia

University, has been issued by G. P. Put

nam's Sons, New York. This little volume, which

is a painstaking study of the persistence and the

modifications of heredity through several genera

tions, as revealed in statistics of the crimes,

pauperism, and diseases of a family of degener

ates, whose real identity the author has dis

guised under the name Jukes, is a unique

chapter in sociological investigation and has

proved, and should prove, invaluable to students

of criminology and to those interested in eugenics.

BOOKS RECEIVED

ECElPT of the following new books is ac

knowledged:—

Report of the Thirty-third Annual Meeting of

the American Bar Association. held at Chattanooga,

Tenn., Aug. 30 and 31 and Sept. 1, 1910. V. 35.

Lord Baltimore Press, Baltimore. Pp. 1197.

(Cloth, $1.25, paper, 31.)

David Ricardo: A Centenary Estimate. By

Jacob H. Hollander, Ph.D.. Professor of Political

Economy in the Johns Hopkins University. Johns

Hopkins University Studies in Historical and

Political Science, series 28, no. 4. Johns Hopkins

Press, Baltimore. Pp. 137 (index). (Cloth, $1.50,

Paper. 8L)

A Treatise on the Law of Pawnbroking, as

governed by the principles of the common law, and

as modified by the statutes of the different states

of the United States. and the ordinances of the

municipalities regulating pawnbroking; and a

Review of Pawnbroking. By Samuel W. Levine,

of the New York bar. S. W. Levine. New York.

Pp. 11l+13 (index).

The Law and Practice in Bankruptcy, under the

National Bankruptcy Act of 1898. By William

Miller Collier. 8th edition, with amendments of

1903, 1906 and 1910. and with decisions to date. by

Frank B. Gilbert of the Albany bar, editor of Street

Railway Reports. Annotated; joint author of Com

mercial Paper, etc. Matthew Bender 8! Co., Albany.

Pp. lxnu', 854+ 244 (General Orders and Forms)

+ 157 (Rules and Statutes) + 51 (General Index).

($7.50.)
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Modern Theories of Criminality. By C. Bernaldo

de Quirés, of Madrid. Translated from the second

Spanish edition by Alfonso de Salvio, Ph.D.,

Assistant Professor in Romance Languages in

Northwestern University. With an American

Preface by the Author, and an Introduction by W.

W. Smithers, Esq., of Philadelphia. Secretary of the

Comparative Law Bureau of the American Bar Asso

sication. Modern Criminal Science Series, v. 1.

Little, Brown & Co.. Boston. Pp. xxvii, 249 (index).

($4 net.)

Criminal Psychology: A Manual for Judges,

Practitioners and Students. By Hans Gross.

J. U. D., Professor of Criminal Law at the Univer

sity of Graz, Austria, formerly Magistrate of the

Criminal Court at Czernovitz. Austria. Editor of the

"Archives of Criminal Anthropology and Criminalis

tics." Translated from the fourth German edition

by Horace M. Kallen, Ph.D.. Assistant and Lee

turer in Philosophy in Harvard University. With

an American preface by the author, and an introduc

tion by Joseph Jastrow, Ph.D.. Professor of Psy

chology in the University of Wisconsin. Modern

Criminal Science Series, v. 2. Little, Brown 8: Co..

Boston. Pp. xx, 492 + 22 (appendices and index).

(85 net.)

Latest Important Cases

Banking. Guaranty of Bank Deposits —

Statutes of Oklahoma, Nebraska and Kansas Con

stitutional — Police Power. U. S.

The constitutionality of the Oklahoma bank

deposit guaranty law was upheld by the United

States Supreme Court Jan. 3, in Noble State

Bank v. Haskell, 219 U. S. —, 31 Sup. Ct. 186.

The court decided that contract obligations

arising from a state bank's charter subject to

alteration or repeal are not impaired by the

state's levying assessments to create a guaranty

fund, unless the bank is deprived of liberty or

property without due process of law, that such

assessments, on the contrary, are a valid exer

cise of the police power, and such power extends

to the regulation of the banking business.

Mr. Justice Holmes said in the opinion of the

Court, which was unanimous: -

“It may be said in a general way that the police

power extends to all the great public needs.

Camfield v. U. 5., 167 U. S. 518, 42 L. ed. 260,

17 Sup. Ct. 864. . . . It is asked whether the

state could require all corporations or all grocers

to help to guarantee each other‘s solvency, and

where we are going to draw the line. But the last

is a futile question, and we will answer the

others when they arise. With regard to the

police power, as elsewhere in the law, lines are

pricked out by the gradual approach and con

tact of decisions on the opposing sides. Hud

son County Water Co. v. MeCarter, 209 U. S. 349,

355, 52 L. ed. 828, 831, 28 Sup. Ct. 529, 14 A. &

E. Ann. Cas. 560. It will serve as a datum on

this side, that, in our opinion, the statute before

us is well within the state's constitutional power,

while the use of the public credit on a large

scale to help individuals in business has been

held to be beyond the line. Citizens’ L. Asso. v.

Topeka, 20 Wall. 655, 22 L. ed. 455; Lowell v.

Boston, 111 Mass. 454, 15 Am. Rep. 39."

In Shallenberger v. First State Bank, tried at

the same time, the Supreme Court held valid

the Nebraska guaranty law, on the same grounds

as those stated in the Oklahoma case.

In Assaria State Bank v. Dolley, involving the

Kansas bank deposit guaranty law, the difference

in the circumstances of the case lay in the fact

that under the Kansas statute, unlike that of

Oklahoma, contribution to the fund and partici

pation in its advantages is optional rather than

compulsory. Mr. Justice Holmes held that the

law could not for this reason be viewed as not

justified under the police power. Neither was

there any unconstitutional discrimination in

favor of depositors, or in favor of a certain class

of banks.

Customs Duties. Foreign Restdence—In

coming Passengers Presumably Truthful. U. S.

In deciding the case of Bradley Martin, Jr.,

of New York, who resisted payment of duty on

his personal belongings on the ground that he

was a citizen of England, the United States

Court of Customs Appeals on Jan. 5 defined the

status of one class of American citizens who live

abroad at number of years. Mr. Martin arrived

in New York on the Kaiserln Auguste Victoria on

Oct. 9, 1909. His household effects and other

foreign purchases were held dutiable on the

ground that he was not a foreign resident. Two

months after he landed Mr. Martin determined

to remain in the United States and went into the

banking business in New York City.

Judge Hunt wrote the decision, saying in

part: —

"We are of the opinion that he has sustained

the burden of proving that when he arrived in
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the United States he was not a resident of this

country. He had been abroad practically all

his life, and maintained a household, claimed a

residence there, had paid income taxes in Eng

land, never claimed the right to vote in the

United States, and appears to have had no

intention of remaining here when he arrived in

New York in October, 1909.

"We do not overlook the importance and

necessity for customs officers to search for ex

ternal facts by which they may gather the

intent of those who claim to be non-residents,

entitled to exemption, for it is only by extreme

vigilance that fraud may be prevented. On the

other hand, a witness is presumably truthful,

and if, on the uncontradicted external facts,

themselves not irreconcilable or incompatible

with strict honesty of conduct, the only deduction

which is inconsistent with such presumption is

in favor of the person arriving, it becomes the

duty of the courts to sustain his statement,

rather than to discredit it."

Due Process of Law. No Federal Question

Involved in Municipal Ordinance without Force

of Sovereign State Law—Rate and Franchise

Cases Must be Tried in State Courts. U. S.

An important decision was rendered Feb. 6

by the United States Court of Appeals for the

ninth circuit, at San Francisco, the effect of

which was to make it impossible for public

senn'ce corporations to seek relief from municipal

ordinances relating to rates and franchises by

appealing to the federal courts. Seattle Electric

Co. v. Seattle, Kenton 6:‘ Southern Ry. Ca., San

Francisco Recorder, Feb. 14.

The appellee took its street railway franchise

under a declaration that the franchise should

"not be deemed exclusive" and under a reser

vation by the city of Seattle of the right to

grant a similar franchise to any other corpora

tion. The city subsequently granted a second

franchise to the appellant corporation, providing

by ordinance that the original holder be entitled

to compensation for any damages suffered. The

appellee in this action, complainant in the

court below, thereupon attached the second

franchise as depriving it of its property "with

out due process of law," and the United States

Circuit Court for the Western District of Wash

ington issued an injunction restraining the second

company from constructing its road, from which

injunction the second company appealed.

The Court of Appeals decided that the Circuit

Court exceeded its jurisdiction in issuing the

injunction, basing its holding on two grounds.

First, to quote the opinion, “manifestly the

ordinance is not in conflict with the Constitution

of the United States. Instead of taking com

plainant's property without due process of law,

it expressly provides that it shall not be so taken.

There is no right claimed under it by the defend

ant contravening any rights secured to the com

plainant under the Constitution of the United

States. This proposition requires no discussion.

It appears plainly and distinctly upon the face

of the ordinances."

Secondly, "there is a further and, as we

believe, a conclusive objection to the claim of

right on the part of the complainant to invoke

the jurisdiction of the circuit court on constitu

tional grounds. . . . If it should be conceded

that in some view of the ordinance and defend

ant's action under color of its provisions there

would be a taking of complainant's property

without due process of law, still it would not

follow that the circuit court had jurisdiction of

the case unless the ordinance in that aspect

would be the supreme law of the state. The

supreme law of the state is the constitution of

the state; and that document provides in

Article 1, Section 3, as does the Fourteenth

Amendment to the Constitution of the United

States, that: ‘No persons shall be deprived of

life, liberty or property without due process of

law.’

"Under this provision of the state constitution

the ordinance would be as invalid as under the

federal Constitution. .

"This was substantially the question before

the Supreme Court of the United States in Ham

ilton Gas Light Co. v. Hamilton City, 146 U. S.

258, where the court said: —

“ ‘The jurisdiction of that court [Circuit Court

of the United States] can be sustained only upon

the theory that the suit is one arising under the

Constitution of the United States. But the

suit would not be of that character, if regarded

as one in which the plaintiff sought protection

against the violation of the alleged contract by

an ordinance to which the state has not, in any

form, given or attempted to give the force of

law. A municipal ordinance, not passed under

supposed legislative authority, cannot be re

garded as a law of the state within the meaning

of the constitutional prohibition against state

laws impairing the obligations of contracts.’

“See also Barney v. City of New York, 193

U. S. 430."

Judge W. W. Morrow wrote the opinion,

with which Judges W. B. Gilbert and Erskine

M. Ross concurred.
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Husband and Wife. Wije's Right of Action

for Husband's Assault —- Common Law Rule not

Modified by District of Columbia Statute. D. C.

The question in Thompson v. Thompson (218

U. S. 611, 54 L. ed. 1180), decided by the United

States Supreme Court Dec. 12, was whether,

under the statutes governing the District of

Columbia, a wife may bring an action to recover

damages for an assault and battery committed

by her husband. A provision of the District

of Columbia Code, sec. 1155, authorizes married

women "to sue separately for the recovery,

security, or protection of their property, and

for torts committed against them, as fully and

freely as if they were unmarried." The court

held that this provision did not so far modify

the common law relation between husband and

wife as to give the wife a right of action for

assault. Mr. Justice Day, who wrote the

opinion, said: "We can but regard this case as

another of many attempts which have failed, to

obtain by construction radical and far-reaching

changes in the policy of the common law, not

declared in the terms of the legislation under

consideration."

Mr. Justice Harlan dissented, Mr. Justice

Holmes and Mr. Justice Hughes concurring in

this dissent.

Interstate Commerce. Liability of Initial

Carrier — Cormack Amendment Constitutional —

Fifth Amendment — Principal and Agent. U. S.

The so-called Carmack amendment to the

Hepburn rate law, making the initial carrier

liable for loss of interstate shipments during

transportation not only on its lines, but also

on those of connecting lines, was declared to be

constitutional on Jan. 3 by the Supreme Court

of the United States. Atlantic Coast Line R. R.

Co. v. Riverside Mills, 31 Sup. Ct. 164.

It was contended that the act, by imposing

the liability on the initial carrier, in disregard

of the condition in the bill of lading, denied such

carrier the liberty of contract secured by the

Fifth Amendment of the Constitution. This

contention the court answered by saying that

under the decisions of the Supreme Court there

is no such thing as absolute freedom of contract;

the power of government extends to the denial

of liberty of contract to the extent of forbidding

or regulating every contract which is reason

ably calculated to affect injuriously the public

interests.

It was also contended that the act violates

the Fifth Amendment by taking the property

of the initial carrier to pay the debt of the inde

pendent connecting carrier whose negligence may

have been the sole cause of the loss. This con

tention the court held resulted from a super

ficial reading of the act. To quote Mr. Justice

Lurton: "The receiving carrier is. as principal,

liable not only for its own negligence, but for

that of any agency it may use, although, as

between themselves, the company actually caus~ing the loss may be primarily liable." (Dis

cussed in 72 Central Law Journal 129, Feb. 24.)

Interstate Commerce. Not Burdened by

StateExcise Tax on Company Whose Place ofBusi

ness within the State is not Used in Interstate

Commerce. Mass.

The plaintiff in an action brought to have a

state excise tax abated as in violation of the

federal Constitution, argued that chapter 490

of the Acts of 1909 of Massachusetts. im‘posing an excise tax on foreign corporations, was

invalid as putting a burden upon interstate com

merce. Baltic Mining Co. v. Stevens.

The Massachusetts Supreme Judicial Court,

in deciding against the plaintiff on Jan. 5, said: —

"The plaintifi's regular place of business in

Boston is not used in interstate commerce, as

are the passenger stations and freight houses of

railroad companies. It is used as a home in

Massachusetts for this foreign corporation, for

the financial management and direction of the

company's affairs. where the president and

treasurer have their oflices, and the meetings of

the board of directors are held. It could be

given up or removed to any other state without

affecting in any way the plaintiff's income from

interstate commerce.

"If there were an arbitrary exclusion of the

plaintiff from the commonwealth, except so far

as it conducted the business of interstate com

merce within the state it would put no burden

upon its commerce, either in Massachusetts or

elsewhere. Whatever view be taken of this

imposition of an excise tax, it is diflicult to see

how it has any direct relation to the petitioner's

income from interstate commerce. The required

payment is strictly of an excise tax, and not of a

tax upon property."

Master and Servant. Repeal of Fellow Ser

vant Rule — Constitutionality of Mississippi

Statutes —Egual Protection of Laws. U. S.

The United States Supreme Court affirmed

the judgment of the Supreme Court of Missis

sippi Dec. 19, in a case involving the constitu

tionality of the Mississippi statute abrogating

the "fellow servant" rule. Mobile, Jackson 8’

Kansas City R. R. Co. v. Turnipseed. The action,

which was one of tort, had been brought for the

wrongful killing of a foreman of a section crew
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charged with keeping the track in repair. The

Court, Mr. Justice Lurton delivering the

opinion, held (1) that the statute was not re

pugnant to that clause of the Fourteenth Amend

ment which guarantees to every person the

equal protection of the laws, and (2) another

statute of Mississippi, making proof of injury

inflicted by the running of locomotives or cars

prima facie evidence of negligence, does not

deny the equal protection of the laws nor due

process of law.

Patents. Selden Patent on Gasolene Automo

bites —Forced Construction of the Patent Cannot

be Adapted. U. S.

The United States Circuit Court of Appeals

handed down a decision Jan. 10 reversing a

decision returned by United States Judge Hough

on Sept. 15, 1909 (21 Green Bag 534), and over

throwing the suit brought by the holders of the

famous Selden automobile patent against C. A.

Duerr & Co., the Ford Motor Company, the

O. I. Gude Company, Panhard & Levasseur, the

Société Anonyrne des Anciens, Andrew Masser

bal, John Wanamaker and others concerned in

the automobile industry which sought to enforce

a claim of infringement against all the defendants.

The patent was obtained on Nov. 5, 1895, by

George B. Selden, for an improved road engine.

The opinion of the Court, written by Judge

Noyes, said in part:

“While the conclusion of non~infringement

which we have reached leaves the patentee

empty-handed with respect to the patent for

the short time it has to run, it cannot be regarded

as depriving him through any technicality of the

just reward ofhis labors. He undoubtedly appre

ciated the possibilities of the motor vehicle at a

time when his ideas were regarded as chimerical.

Had he been able to see far enough he might

have taken out a patent as far reaching as the

circuit court held this one was.

"The Bray-ton engine was the leading engine

at the time, and his attention was naturally

drawn to its supposed advantages. He chose

that type. In the light of events, we can see

that had he appreciated the superiority of the

Otto engine and adapted that type for his com

bination his patent would cover the modern

automobile. He did not do so. He made the

wrong choice, and we cannot. by placing any

forced construction upon the patent or by

straining the doctrine of equivalents, make

another choice for him at the expense of these

defendants, who neither legally nor morally owe

him anything."

Taxation. See Interstate Commerce.

Torrens System. Validity of California

Statute Providing for Quieting of Titles—-State

has Power to Legislate Regarding Registered

Titles — Fourteenth Amendment. U. 5.

After the San Francisco earthquake, the Cali

fomia legislature enacted a statute designed to

afford relief from the possible injustice arising

from the destruction of public records by the

conflagration. This statute (c. 59 of 1906) pro

vided for the quieting of titles by means of a

special form of action brought in the Superior

Court of the county in which the property is

situate. One Zeiss brought such an action,

obtaining a judgment of the Superior Court

removing the cloud on his title. The defendant

company appealed. On certificate from the

United States Circuit Court of Appeals two

questions came before the Supreme Court of the

United States, namely (1) whether the state

had authority to deal with the subject embraced

in the statute, (2) whether the act was repug

nant to the Fourteenth Amendment. Both

questions were answered in the negative in

American Land Co. v. Zeiss, decided Jan. 3.

On the former question Mr. Justice White,

who delivered the unanimous opinion of the

Court, said: "As it is indisputable that the

general welfare of society is involved in the se

curity of the titles to real estate and in the

public registry of such titles, it is obvious that

the power to legislate as to such subjects inherea

in the very nature of government. This being

true, it follows that government possesses the

power to remedy the confusion and uncertainty

as to registered titles arising from a disaster like

that described by the court below."

The Court thought the foregoing proposition

self-evident, but as the question of the power

of the court is intimately interwoven with that

of the sufiiciency of the procedure adopted,

reviewed a number of leading cases which show

conclusively that such power can unquestionably

be legally exercised under such circumstances as

those of the case in hand.

On the second point, also, the statute was

upheld, the Court saying: uTo argue that the

provisions of the statute are repugnant to the

due process clause because a case may be con

ceived where rights in and to property would be

adversely affected without notice being actually

conveyed by the proceedings is in effect to deny

the power of the state to deal with the subject.

The criterion is not the possibility of conceiv

able injury, but the just and reasonable char

acter of the requirements, having reference to

the subject with which the statute deals."
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PROCEDURAL REFORM _ THE as one might desire. Much Of the

NEED OF CO-ORDINATION

HE subject of the reform of pro

cedure, civil and criminal alike,

has occupied an especially conspicuous

place in the discussions of legal bodies

and in the pages of legal publications

during the past two or three years, if not

for longer. At the present time it is

safe to say that no legal question is more

frequently or more earnestly discussed.

While the press of the country have

long been hammering at the legal pro

fession to take steps to improve the

intolerable conditions from which liti

gation in this country as a whole

suffers, certainly the bench and bar

cannot be accused of any failure to

realize to the full the need of this great

reform. If the administration of justice

in this country is “a reproach to civili

zation," no one is more aware of that

fact than the lawyer himself. His

caution in seeking the proper remedies

—remedies which will prove truly effec

tive because thought out with due de

liberation- must not be mistaken for

indifference. The legal profession, as

any one may see for himself, is alive to

the fact that upon it solely rests the

duty of taking the initiative in the re

form. Indeed, it is already acting, and

we are slowly moving toward better

things.

While the fact that we are making

progress is not to be denied, this progress

is not as rapid or as definite in r65ults

energy bestowed on the discussion of

procedural questions is spent largely in

vain, because it is not systematized and

co-ordinated. The ablest legal minds in

the country are formulating projects of

procedural reform, and somewhere in the

limbo of legal thought there exists a

model system of pleading and practice

which will some day assume tangible

shape. It is by no means certain, how

ever, that its materialization will not be

due more to chance than to concerted

effort.

The Engineering News is of the

opinion that

Mr. Brandeis ought not to stop his reform

proposals with the railways. He has succeeded

in focussing the attention of the nation on efi

ciency in industrial operation. Now let him

grasp a magnificent opportunity and appal to

the court of public opinion for the application

of efficiency methods in the business of his own

profession - the Law.

That the machinery of the law, its

rules of procedure, calls for the appli

cation of "efiiciency engineering" is a

proposition which should find ready en

dorsement. We are disposed to think,

however, that there is now a more im

portant problem confronting the legal

efficiency engineer than that of improve

ment of our legal machinery. It is the

problem of co-ordinating the agencies

which are working to bring about this

reform. The machinery by which this

discussion is carried on needs to be per

fected. spasmodic, desultory efforts need

  



The Editor's Bag 157

to be organized, and results to be col

lated from all sources, passed upon by

some competent authority which speaks

for the whole legal profession, and urged

upon legislative bodies by some appro

priate agency which voices the senti

ment of a united bar. It is diflicult to

see how such an organization can be

perfected, and here, truly, is a problem

worthy of the ability of the most master

ful efficiency engineer.

In England this reform, like other legal

reforms, has been brought about readily

because there is only one jurisdiction, and

there has been full opportunity for con

centration and unification of effort. In

the United States, we have a multitude of

jurisdictions, and we are hampered by

countless differences in constitutions,

statutes and usage. But co-operation,

both of the states with one another and

of the states with the nation, is possible,

and should not only be invited but'in

sisted upon.

We regret the non-existence of any

official publication in this country

devoted exclusively to the procedural

reform movement. Such an organ would

focus discussion and provide a suitable

forum for debate. If the American Bar

Association were to create a permanent

procedural reform bureau, which intelli

gently supervised such discussion by

means of a regular organ, its influence

in bringing about definite accomplish

ment might become much greater.

The Commissioners on Uniform State

Laws have not formulated a model uni

form practice act, yet such an act is

needed, and there is no subject entitled to

receive more attention from this impor

tant and useful body. To what higher

authority shall the various state bar asso

ciations submit their results to be passed

upon, if not to the American Bar Asso

ciation or the Commissioners on Uni

form State Laws?

THE BUTLER OF THE MIDDLE

TEMPLE

W. DARLING, chief butler of the

0 Middle Temple, who has been pre

sented by the Benchers with a check

and rosebowl on the completion of fifty

years’ service, has described some of

the duties of his picturesque ofiice. For

the past twenty-five years, since he was

promoted to the chief butlership, he

alone of all the servants has had the

privilege of remaining in the Benchers’

dining hall at speech-time. “It is very

necessary that the utmost privacy should

prevail.”

Robing the Benchers is another of

Mr. Darling's duties, and he himself

wears a black gown at dinner. “When

King Edward was made a Bencher in

1861 I robed him," he said. “Sir Wil~liam Alexander, who was standing at

his side, asked him if I might do so, and

the prince nodded smilingly. Many years

afterwards I robed his eldest son, the

Duke of Clarence. King Edward was

present on that occasion, too. Among

those who have passed through these

halls in my time were Lord Chief Jus

fice Cockburn, Lord Westbury, Mr.

Montague Smith, Sir Henry Hawkins

and Sir Lawrence Peel, who once was

Chief Justice of India."

Another of Mr. Darling's duties is to

see that the barristers and students dining

in the outer hall are served with the

exact quantity of wine (port and claret)

the laws of the Temple allow. “It would

be a terrible breach," he said, "if any

one should have even half a bottle more

than the allowance. For two shillings

they can have as much as they like to

eat and as much beer as they choose to

drink, but the wine is limited to one

bottle of the best or two bottles of light.

On ‘grand nights’ the allowance is more

liberal."



158
The Green Bag

LINES ON COLD STORAGE

"The representative of several egg concerns

expressed the opinion that eggs were even more

nutritious after being in cold storage a year

than the first day after they were laid."—— News

paper report of hearing on cold storage bill at

Albany.

HIS bill is bad and will deprive

The people of their rights.

On fresh-laid eggs we do not thrive;

Give us, for pure delights,

The egg which has a year been stored

Till it is rich in flavor.

For such our pennies we will hoard

And reckon it a favor.

But lest too long we have to wait

For our supply of hen fruit,

Why not, by order of the state,

In storage the old hen put?

Then we can have nutritious food,

Rich, strong and certified.

With such laws for the people's good

All should be satisfied.

Suuus Smmcus.

THE LONGEST SUIT

ITH our strong national tendency

to “get it over with” and to "end

it one way or another,” law suits, like

other matters, are generally disposed of

with a speed that strikes the average

European, even the Englishman, as head

long. In England, a suit is not worthy

of mention as an old one before it has

been in the courts at least twenty

years, and in a number of instances it

has taken a half century for the mills

to grind out the grist of justice.

The longest suit on record, however,

is one which existed between the heirs

of Sir Thomas Talbot, Viscount Lisle,

and the heirs of a Lord Berkeley, re

specting some property in the county of

Gloucester. This suit began at the end

of the reign of Edward IV, and was

depending until the beginning of the

reign of James I, when it was finally

compounded, one hundred and twenty

years having elapsed.

 

MORE IOWA STORIES

B. KEELER in his lifetime was a

0 brainy lawyer, and in a law suit

very nervous, to such an extent that his

hair would stand up nearly straight.

One day as he was walking back and

forth in front of the bench engaged in

deep meditation, ready for another en

counter, the opposing counsel said,

“Keeler, if you would only put a feather

in your hair you would make an ideal

Mephistopheles without any further

make-up.”

One of the old judges in practice and

on the bench in Iowa for many years

was an ideal as well as an odd character.

Once in a suit involving the price of

certain fanning mills which were said

to be of no value, the judge replied after

a heated argument that he instruct the

jury in favor of the defendants; "Well,

I have always found, in my long career

at the bar and on the farm, that the

fanning mill never worked so well after

the chickens had roosted on it all

winter."

The story is told of an old lawyer,

that he had a case of a person concerning

some outlawed account, and when the

jury was selected it was made up of

those who would rather not pay a claim

if they could help it. The client said,

“See here, just talk to them this way,

that this dead beat business has got to

stop somewhere or other." He did so,

and won the case.

Another lawyer happened to come

into the room, and left the door of the

dingy court room wide open, when the

Judge called out to the bailiff, “Close

that door, man, for this case will cer

tainly slip out that opening if nothing

is done to prevent it.”
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The referee in bankruptcy was asked

one day who had most of the clients,

and he replied, Mr. H—. An attorney

who stood by replied, "I always knew

that old H— had many of the dead

beats, but I did not know before that

he had all the dead beats in our town."

 

THE JUDGE WAS EDIFIED

T IS a well-known fact that many

very sedate and learned men

greatly enjoy stepping aside now and

then from the weighty matters connected

with their profession, and indulging in

affairs of less absorbing demand. The

late Judge John T. Redd of the Tenth

Judicial Circuit of Missouri recreated

his energies by reading light literature

of the “Deadwood Dick” type. When

going about from court to court he gen

erally carried a supply of ten-cent novels

along with his briefs and law papers.

This practice of the Judge's was the

subject of some good-natured banter

by the lawyers, all of which his Honor

took in good part.

One day some wags of the Hannibal

bar put up a job on the Court. They

fixed up a package of blood and thunder

books, marked "important papers," and

had them delivered by express. Court

was in session when the bundle arrived,

the expressman deeming it of such a

nature as to warrant the interruption

of proceedings while Judge Redd signed

acknowledgment of the receipt. He

looked thoughtfully at the package, and

then placed it in a drawer near his

bench. Then he resumed the trial.

It was several days before the lawyers

in the conspiracy heard how the Judge

took the matter, and they began to fear

he had been mortally offended. Cer

tainly he had been unusually grave.

That was a. bad sign. There were seri

ous grounds for thinking he might re

gard it as an act deserving a fine for

contempt of court—perhaps disbar

ment. The judge's smooth face was a

mask; there was no telling what he

would do.

Finally a day came when a big trial

was on at Hannibal. Lawyers from

Chicago and St. Louis were there, as

well as every member of the local bar.

Unusual solemnity reigned in court.

Judge Redd, dignified and austere,

entered the court room and ascended

to his bench. Everybody supposed his

first business would be to call the

docket. Instead he opened a drawer,

fished out some papers and laid them

on the desk before him. Then he rapped

his gavel with unusual emphasis. There

was an immediate hush.

“Gentlemen of the Hannibal bar,"

said the Judge in the tones of a keeper

of a cemetery, “a few days ago I was

the favored recipient of your bounty

in the form of some literature. I call

it literature because it is customary to

so refer to written or printed words.

The man who gets up a horse bill or a

notice of an auction sale is to some ex

tent a literary person, and I’ll denomi—nate your gift as literature.

"For not having referred to your

thoughtfulness sooner, gentlemen of the

bar, I crave your pardon. The delay

was occasioned by press of other duties,

which made it impossible for me to

appreciate the extent of your interest

in me. I desired to be able to properly

appraise the present before I under

took to thank you. I am now in a posi

tion to express myself understandingly.

“In the still small hours of the night

I enjoyed an exquisitely thrilling sensa

tion as I read how ‘Volcano Victor’ shot

ten revenue ofiicers with a six-chambered

revolver, and slew a buffalo for break

fast with the remaining loads. I tremb

lingly followed the author through the

twilight shades of the ‘disappearing
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canyon’ far enough to learn of a new

road to Hades, and my belief that he has

landed there by now amounts almost to a

conviction. 1 have been taught by ‘Moon

faced Adams,’ the peg-legged guide and

broncho buster, that oxen can climb

trees when necessary, and that a mule

can be so trained that its bray sounds

like a sweet whisper of love. Since

reading this —— er -— book, I have learned

that I have hitherto been an unlettered

and unlearned citizen.

“There is no limit to the expensive

ideas compressed between the richly

illuminated lids of your handsome dona

tion to the Court, and in order, gentlemen,

that you may gather some ideas of my

humble appreciation,I will say that by

a careful perusal of these pages I have

gained richer information than has been

vouchsafed me during all the years of

my contact with the Hannibal bar.

Gentlemen, the Court thanks you. Mr.

Clerk, call the jury."

 

GREATER AMBITIONS

JUDGE in the municipal courts in

New York has a son of whose

brightness he and the boy's mother are

extremely proud.

Recently the family received a visit

from a maiden aunt who is quite

wea‘thy and intensely puritanical.

Bobby was brought into the library

to meet his august relative, and for

some time comported himself with great

dignity, and Auntie was evidently favor

ably impressed. As she was chatting

with him, she said: "Now you are such

a bright little man, that when you

grow up I suppose you will be a

great judge and sit on the bench like

your father."

"Not much," said Bobby emphatic

ally—- "I'm going to run a pool

room!"

THE LAW IN MAN

ORMERLY, the Isle of Man had

many unique laws, most of them

being the outgrowth of peculiar condi

tions upon the island, and which, while

perfectly reasonable there, would have

been absurd elsewhere.

For instance, to take away a horse or

an ox was not a felony, but a trespass,

but to steal a pig or a fowl was a capital

crime. The reason for this was found

in the fact that, owing to the smallness

of the island, it was impossible to perma

nently oonoeal or make use of, much less

sell a horse or ox, so that it would

hardly have been reasonable to regard

as a theft the taking away of such

animals, when their recovery by the

owner was only a matter of a few hours,

or days at the outside. On the other

hand, pigs and fowls could be readily

converted to the thief's use, either as

food for himself, or as a readily salable

commodity, thoroughly disguised by the

process of dressing. The death penalty

seemed none too severe to the stern

and upright natives.

 

THE SCALES OF JUSTICE

E ARE used to representing the

figure of Justice holding out scales,

yet our system of punishment for crime

hardly carries out the idea suggested,

the balancing of good and ill.

The ancient Persians went upon this

very charitable theory: that to be good,

it was not necessary never to do amiss,

but to do for the most part that which

was right. Therefore, when a person

was accused of any breach of the laws,

and even clearly proved to be guilty,

he was not immediately condemned to

punishment, but a careful inquiry was

made concerning the whole course of

his life, in order to determine whether

the good or the evil actions in it had
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predominated. If the good actions were

in the majority, he was acquitted —or,

more properly, forgiven——if the ill or

criminal actions outweighed the good,

he was condemned.

PREDETERMINED

N the local courts out West there is

generally a friendly, sociable, talka

tive atmosphere to be found among

judge, jury, lawyers and client. In one

of these county courts a lawyer was

arguing, and after he had exhausted

his eloquence n behalf of his client on

trial for stealing, he wound up wfth: —&

"Gentlemen of the jury, after what

this man has ofiered in evidence and

what I have stated to you, is this man

guilty? Can he be guilty? Is he guilty?”

Imagine his chagrin when the foreman

of the jury replied: “You just wait

a little while ole hoss ’n’ we'll tell

’I

you.

Tbl Editor will be glad to naive/or flu’: dlfarlfium‘ anytfiinl (Italy to nlkn‘ain flu reader: of
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"You are charged with stealing nine of Colonel

Henry's hens last night. Have you any wit

nesses?" asked the 'ustice sternly.

"Nussah!" said rother Jones humbly. “I

‘specks I'se sawtuh uliar dat-uh-way, but it

ain't never been ma custom to take witnesses

along when I goes out chicken-stealin', suh."

——-Centml Law Journal.

Sir Henry Hawkins was once presiding over

a long, tedious and uninteresting trial, and was

listening apparently with great attention to a

very long-winded speech from a learned counsel.

After a while he made a pencil memorandum,

folded it, and sent it by the master to the queen's

counsel in question, who, unfolding the paper,

found these words: "Patience competition.

Gold medal, Sir Henry Hawkins. Honorable

mention, Job." — Argument. ‘1;;

The late Chief Justice Chase was noted for

his gallantry. While on a visit to the South,

shortly after the war, he was introduced to a

very beautiful woman who prided herself upon

her devotion to the "lost cause." Anxious

that the Chief Justice should know her senti

ments, she remarked, as she gave him her hand,

"Mr. Chase, you see before you a rebel who has

not been reconstructed."

“Madame," he replied with a profound bow,

"reconstruction in your case would be blas

phemous." -—Eve1ybody's.

Up in Minnesota Mr. Olsen had a cow killed

by a railroad train. In due season the claim

agent for the railroad called.

"We understand, of course, that the deceased

was a very docile and valuable animal," said the

claim agent in his most persuasive claim-agentle

manly manner, "and we sympathize with you

and your family in your loss. But, Mr. Olsen,

ou must remember this: Your cow had no

usiness being upon our tracks. Those tracks

are our private property and when she invaded

them she became a trespasseni Technically

speaking you, as her owner, became a trespasser,

also. But we have no desire to carry the issue

into court and possibly give you trouble. Now

then, what wou d you regard as a fair settlement

between you and the railroad compan ?"

"Vall,’ said Mr. Olsen slowly, " y bane poor

Swede farmer, but Ay shall give you two dollars."

—Everybady’s. i

a,’
One of the officials of our Embassy at London

tells of an incident that occurred in a train ro

ceeding through the north of Scotland. T ere

was another enger in the compartment at

the time the merican entered.

At the next station three Scots came in. They

were all big, burly men and completely filled

up the seat on the side of the compartment where

the first mentioned passenger was seated. At

the next station the carriage door opened to

admit a tall, cadaverous individual, whose

girth was about that of a lamp-post.

He tried to wedge himself in between two

of the passengers already there, and said to

one of them:——

"Here, you must move up a bit. Each seat

is intended to accommodate five persons, and

according to act of Parliament you are entitled

only to eighteen inches of space."

‘Aye, aye, my friend," replied one of the

Scots; "that's a’ very guid for you that's been

built that way; but ye canna blame me if I

ha' na' been construckit according to act of

Parliament." —L1'PP"'¢°”'-'~

 



Correspondence

MR. JUSTICE DARLING'S BOOK

CONTAINS PARODIES, NOT

QUOTATIONS

To the Editor of the Green Bag:

Sir: In the amusing notice of myself

in the Green Bag of December last—

which you were kind enough to send

me—there is an injustice done to

several deceased judges, and I should

be sorry if it were not removed.

Unless I am entirely mistaken, the

writer of the article is under the im

pression that the judgments of Lord

Coleridge, C. J., of James, L. J., and

the others which he says I quote in

my little “Scintillae Juris" are genuine

judgments delivered by them. But as

a matter of fact they are merely paro

dies of the style of those judges —and

not even travesties of actual judgments

of theirs. The parodies are however

sufficiently close for me to have been

assured by each Judge in turn that the

judgments attributed to his brethren

were most characteristic.

Believe me

Yours faithfully,

CHARLES DARLING.

Lady Cross Lodge,

Broekenhurst, Hants,

January 9, 1911.

The Legal World

The United States Supreme Court

The time of the United States Supreme Court

in January was taken up chiefly with hearing

the re-arguments in the Standard Oil, American

Tobacco Company and Corporation Tax cases,

practically a week being given both to the first

and second and three consecutive days to the

third, before the Court adjourned to give ex

tended deliberation to these three great suits

till Feb. 20.

It was thought that Mr. Justice Van Devanter

might not sit in the Standard Oil case, as he had

participated in the judgment of the Circuit

Court, but he was in his seat to hear all the

arguments of counsel.

The rehearing of the American Tobacco Com

pany case began on Jan. 5. One brief was filed

in the court by John G. Johnson of Philadelphia,

Judge William J. Wallace, W. W. Fuller, De

lancey Nicoll and Junius Parker, all of New

York, who carried the brunt of the battle for

these corporations in the first argument of their

dissolution suit a year ago. Another brief was

filed by William M. Ivins of New York.

When oral arguments were begun on Jan. 6. .IC. McReynolds, special assistant to the Attorney‘

General, made the opening address. He said

that his view was that the law intended to pre

vent interference with the free How of competi

tion in commerce between the states and that

any combination that was suficient to interfere

with the free flow was within the Sherman anti

trust law. He explained that he had in mind a

material and direct obstruction of commerce.

Delancey Nicoll opened for the defendants

on the 9th. He was followed by John G. John

son and W. B. Homblower, the latter speaking

on behalf of the Imperial Tobacco Company, re

ferred to as the "British Tobacco Trust." Mr.

Johnson said that the best minds of the country

had failed to convince the court that the word

"unreasonable" should be inserted before "re

straint," and he prophesied that the Govern

ment’s present attempt would result in failure.

Consequently, Mr. Johnson argued that the

Government's whole theory fell to the ground.

He also argued that the Knight case controlled

the present suit.

In the final arguments on the 11th, Junius

Parker, speaking for John G. Johnson, said that

bigness of an organization or mere power pos

sessed by it was not a criterion of a monopoly.
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It was argued that there must be an exclusion

or attempt to exclude others from interstate

trade by means at least tortuous under the

common law or under statutes other than the

Sherman law. Attorney-General Wickersham

objected to this interpretation, and said that

decisions of the court had demonstrated that

"monopolizing" was brought about by acts

of individuals in endeavoring to engross to them

selves all of a given commodity and that it had

become a question of intent.

When the hearings in the Standard Oil case

were begun, Mr. Milbum, in taking up his de

fense, explained the decree of dissolution issued

by the Circuit Court. He especially urged the

disaster and difficulty which would follow its

afl'irmation. A history of the great combination

followed. Acquisitions never had been made,

Mr. Milburn told the court, with an intent to

restrain or to monopolize interstate trade. Most

of the purchases were made, he said, before 1879.

His speech on the 12th took up three hours.

On the 13th, Frank B. Kellogg, special assist

ant to the Attorney-General, began an address

to the court in an effort to show that the Stand

ard Oil Company of New Jersey should be dis

solved. "I have listened with admiration,"

said he, "to the charming story of growth and

centralization of this benevolent institution. It

was told as only a great advocate could tell it.

But I mean to tell to the Court the cold facts.

And I say on my oath as a member of this bar,

and I regard that highly, that the equal of this

record in oppression is not to be found in the

commercial history of this country."

D. T. Watson of Pittsburgh contended on the

16th that the properties conveyed were non

competitive before 1899 and remained exactly

as they had been after that year. The reason

he advanced for the Circuit Court holding that

the conveyance was illegal was that it believed

it had to follow the decision of the Supreme Court

in the Northern Securities case. But the Stand

0rd Oil case, he argued, differed from that suit.

A second point that Mr. Watson made was that

the decree practically confiscated property, be

cause it did not allow the subsidiary companies

to pay dividends to the Standard Oil Company

of New Jersey, and that the stock of the com

pany became practically worthless.

Attorney-General Wickersham began his clos

ing remarks for the Government as soon as court

convened on the 17th. Mr. Wickersham said

Congress framed the Sherman anti-trust law to

strike at just such monopolies as the Standard

Oil Company had built up. The effect of the

conveyance, he said, “was to rivet the control

of one hand over the twenty companies, a con

trol that neither death, taxes nor financial ruin

could rend. Before, the separation of the stock

of one of the certificate holders would have dis~integrated the control. By this reorganization

a perpetual immortal element was accorded to

the control."

Frank B. Kellogg, special counsel for the

Government, resumed the argument he had

begun on Friday and devoted nearly two

hours to a recital of the alleged unfair practices

of the corporation. Mr. Kellogg was reviewing

the action of the different states that had ousted

the Standard Oil Company, when Chief Justice

White asked what there was in the absence of

affirmation of the decree in this case to prevent

the states from continuing the work of ousting

the alleged monopoly. On its face the question

appeared to suggest the capacity of the states

to deal with the alleged trust problem without

the necessity of the intervention of the federal

Government. To this Mr. Kellogg replied that

the action of the various state governments had

the effect simply of excluding the Standard Oil

from intrastate commerce, leaving it free to

continue in interstate commerce.

John G. Johnson, leading counsel for the

Standard Oil organization, concluded on the

18th in a brilliant oratorical efiort the long oral

argument. The acquisition, in the course of

conducting business, of competitors was not in

restraint of trade nor tending toward monopoly,

Mr. Johnson argued. Monopolizing is the ex

clusion of others illegally from their business, he

declared.

The final assault on the constitutionality of

the corporation tax provisions of the Payne

Aldrich tariff act began on Jan. 17. Maxwell

Evarts and Julian T. Davies, both of New York,

argued that the tax was unconstitutional. On

the following day Solicitor-General Lehmann de

fended the law in an argument which took up

nearly three hours. He declared that the tax

was not upon an instrumentality of a state,

a franchise to a corporation, but was upon the

exercise of the right procured by the corporation.

The hearing was continued on the 19th, when

Moorfield Storey and Burton E. Eames con

tended the Massachusetts real estate "trust,"

so-called, was not within the scope of the act.

One of the most spectacular legal battles ever

waged between capital and organized labor

reached its final stages Jan. 27 when the Supreme

Court of the United States took up for oral argu

ment the famous litigation by the Bucks Stove &
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Range Company of St. Louis, Mo., against the

American Federation of Labor. Early in the

arguments on the appeal from the decision of

the Court of Appeals of the District of Columbia,

the Court ascertained that the Federation was

no longer boycotting the Bucks Stove Company,

and therefore that it was not necessary to deter

mine whether the courts of the District of Colum

bia were right in issuing injunctions. But though

peace had come to the principals there was no

evidence that opposing counsel were not in earn

est in arguing the "contempt" case. They took

the position that in order to decide the contempt

case, it was necessary for the court to decide

whether the "boycott" should have been en

joined. Fighting for the American Federation

of Labor and its officials were Alton B. Parker,

former Democratic presidential candidate; Jack

son H. Ralston, Frederick L. Siddons, William E.

Richardson and John T. Walker. Opposed to

them as the representatives of the Bucks Stove &

Range Company were Daniel Davenport and

J. J. Darlington. Arguments were made by

Judge Alton B. Parker and Jackson H. Ralston

for the accused, and by J. J. Darlington and

Daniel Davenport against them. What Attorney

Ralston and Darlington had to say was strictly

in regard to the law in the case. Judge Parker

digressed to praise these leaders of American

organized labor, while Mr. Davenport made a

vigorous attack upon the American Federation

of Labor. The Court took the case under advise

ment.

 

Personal

Hon. Ralph Oregon Dunbar, recently elected

Chief Justice of the Washington Supreme Court,

was born in Illinois in 1845, but when he was

only one year old his parents migrated to Oregon.

After attending Willamette University, he moved

in 1867 to Olympia, where he studied law in the

office of Elwood Evans. Excepting for a brief

time when he practised law at The Dalles, his

life since 1867 has been spent in Washington.

He was editor for six years of the Goldendale

Sentinel. For more than forty years he has

been in close touch with the life of the state and

has a long record of honorable public service.

 

Van Vechtcn Veeder of Staten Island, N. Y.,

has been made United States Judge for the

new Eastern District of New York. Mr. Veeder

is a son of John W. Veeder of Schenectady and is

forty-two years old. He is a graduate of Colum

bia University and was admitted to the bar in

Chicago in 1891 and practised in that city for

ten years. He went to New York about ten

years ago.

 

Hon. Reuben R. Gaines resigned as Chief

Justice of the Supreme Court of Texas early in

January, after a strolne of paralysis. For nearly

a quarter of a century he had been a member of

this court, and for nearly sixteen years Chief

Justice. He maintained the highest standards

of his calling, and his decisions in nearly every

instance received the judicial approval of the

United States Supreme Court, when subjected

to review by that tribunal.

 

@ar Association:

Arizona. —The Arizona Bar Association

elected these officers at its annual meeting held

at Phoenix, Ariz., Jan. 10-11: Frederick S. Nave

of Globe, president; H. B. Wilkinson of Phoenix,

vice-president; Paul Burks of Prescott (re

elected), secretary; J. H. Kibbey of Phoenix (re

elected), treasurer. At the annual banquet

the following speeches were made: “Are the

Initiative and Referendum Theoretically Prac

ticable?" Judge F. S. Nave and George Purdy

Bullard; "L'Homme Criminel," Attorney-Gen

eral John B. Wright; “The Lawless Science of

the Law," John Mason Ross; "Judicial Psy

chology," Chief Justice Edwart Kent; "The

Process of Amending a Constitution," Judge

Kibbey and W. B. Cleary; "The Recall of the

Judiciary and the Salary of the Judges," John S.

Williams and Col. H. L. Pickett.

 

Kansas. — The twenty-eighth annual meeting

of the Kansas State Bar Association was held at

Topeka, Jan. l1-l2. Among the papers read

were "The Maladministration of Justice in

Homicide Cases," by Burr W. Jones of Madison,

Wis., and "The Moral Duty to Aid Others as a

Basis of Both Civil and Criminal Liability," by

A. D. Andrew of Kansas University Law School.

 

Maine. —The annual meeting of the Maine

State Bar Association was held in Augusta

Jan. 11. Hon. Luere B. Deasy, of Bar Harbor,

presided and the meeting was attended by be

tween sixty and seventy of the members.

The annual address was delivered by Hon.

Frank S. Streeter of Concord, N. H., who took

for his subject, "The World Moves," and dis

cussed the initiative and referendum and com

pensation for industrial accidents.

The introduction of the resolutions of the

Knox County Bar Association favoring a new

law court for the state of Maine, independent
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of the m'si pn'us terms, provoked a lively dis

cussion, the subject being referred to a special

committee which was to report at an adjourned

meeting.

The election of officers resulted as follows:

0. F. Fellows of Bucksport, president; George

C. Wing of Auburn, F. H. Appleton of Bangor

and C. F. Johnson of Waterville, vice-presi

dents; Norman L. Bassett of Augusta, secretary

and treasurer.

At the banquet the following toasts were

responded to: "The Bar," Hon. Charles F.

Libbey; "The New Hampshire Bar," Hon.

Frank S. Streeter; "The Bench," Justice Savage;

"The Legislature," Hon. Frank A. Morey; "The

Young Lawyer," Raymond Fellows, Esq.; “The

Expert," Hon. Herbert M. Heath.

Montana. — The following ofiicers were elected

at the twenty-sixth annual meeting of the Mon

tana State Bar Association, held at Helena,

Jan. 10: J. N. Kirk of Butte, president (re

elected); C. F. Word of Helena, secretary (re

elected); A. J. Horsky of Helena, treasurer.

New York City. —— The Association of the Bar

of the City of New York elected officers Jan. 10

for the ensuing year as follows: President, Francis

Lynde Stetson; vice-presidents, Charles C. Bur

lingham, William D. Guthrie, Payson Merrill,

Henry W. Taft and George Zabriskie; recording

secretary, Silas B. Brownell; corresponding secre

tary, Henry Melville; treasurer, S. Sidney Smith;

members of the executive committee, Francis

W. M. Cutcheon, Francis C. Huntington, Wil

liam Travers Jerome, L. C. Krauthoff and

Charles W. Pierson; members of the committee

on admissions, Eldon Bisbee, Alfred A. Cook,

\Vinthrop E. Dwight, Harmon S. Graves, Mont

gomery Hare, Albert C. Millbank and Charles

Albert Perkins.

North Carolina. — The North Carolina Bar

Association has selected June 28-30 as the dates

for the annual meeting, the place of which has

not yet been decided upon.

Oklahoma. ——The Oklahoma State Bar Asso

ciation held its annual meeting at Oklahoma City

Dec. 28-29. T. J. Womack delivered the presi

dent's address, and the annual address was given

by Judge Doster, one of the ablest lawyers in

the Southwest, whose subject was, "The Con

stitution and the Courts." J. C. Monnett, dean

of the Oklahoma University Law School, read an

interesting paper on "Legal Education and Ad

mission to the Bar." Attorney-General Charles

West of Guthrie delivered an address on “Limi

tations of the Powers of the Corporation Com

mission." S. T. Bledsoe of Guthrie read a paper

on "Regulation of Public Service Corporations

by the State Commission." D. I. Johnston of

Oklahoma City read a paper on commercial

law. Judge Stilwell H. Russell of Ardmore de

livered an interesting address on "Harmless

Error." Judge J. T. Dickerson of Edmond read

a paper on "Juvenile Courts and Their Influ

ence." A resolution was passed providing for

the appointment of a committee of three, to

urge upon the legislature the enactment of a law

increasing the number of justices of the state

Supreme Court from five to seven in order that

the docket might be cleared of more than 1,100

mses. Judge John H. Buford of Guthrie was

elected president, Clinton 0. Bunn of Okla

homa City, secretary, and C. H. Ennis of Shaw

nee, treasurer.

 

South Dakota. — At the twelfth annual meet

ing of the South Dakota Bar Association, held

at Pierre, S. D., Jan. 11-12, the president's ad

dress was delivered by C. G. Sherwood of Clark,

and the principal address was made by Judge

Charles S. Whiting, a member of the state

Supreme Court, whose topic was "The Lawyer

as a Citizen."

 

Uniformity of Laws

Uniformity of legislation was the subject

dealt with by several speakers at one of the

Saturday luncheons of the Republican Club of

New York City, Jan. 14. Walter George Smith

of Philadelphia sketched the history of the

movement which has resulted in a number of

model uniform acts, and said that the uniform

divorce law had been accepted by three states

and is practically the law of a fourth. it would

not prevent divorce, he said, but it would re

duce frauds to the minimum and obviate the

scandal of a marriage being good in one state and

void in another and children legitimate in one

jurisdiction and illegitimate in another. Thomas

W. Shelton of Norfolk, Va., dealt with the difli

culties arising from diverse judicial interpreta

tions of the same law. As a remedy he pointed

out that in the highest court of the land —— the

United States Supreme Court-the individu

ality of its members is merged in the court, and

he suggested that uniformity in judicial interpre

tation might be gained by conferences of the

state Courts of Appeals, or at least of their

presiding Justices. Ralph W. Breckenridge of

Omaha, chairman of the joint committee of the
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Nebraska Bar Association and the National

Civic Federation on Reform in Legal Procedure,

complained that the system in use in the federal

and state courts is one hundred years behind the

age. Amasa M. Eaton of Providence, R. I.,

spoke briefly, urging that the final courts in each

state should take judicial cognizance of the

work of the Uniform Laws Conference, and Seth

Low summed up.

"If we can't solve the problems of our com

mon life," he said, "by the co-operation of the

states it means a tremendous transfer of power

to the federal Government. There is not an

extreme Republican who wants to weaken the

fundamental principles of our Government. It

will be the work of years, but the atmosphere

is now friendly to the recognition of uniformity

in the common interests by the common action

of the independent states."

 

Miscellaneous

It is reported that an international university

of international law will be established at The

Hague, more or less in connection with the inter

national arbitration court. The cost of the

institution is estimated at about £ 10,000,000,

which will be subscribed by capitalists interested

in furthering the world's peace. It is under

stood that the plans will soon be finished.

 

A comprehensive study of the causes of crime

and of the lives of persons after their release

from prison has just been completed by the

Prison Association of New York, and a full re

port will soon be made to the Sage Foundation,

which furnished the funds for the work. Seven

hundred prisoners and ex-prisoners from Elmira

Reformatory were studied by the Prison Asso

ciation's specialists, and a complete history of

each subject has been made and tabulated.

The deductions from this compilation will be

used in mapping out recommendations for the

prevention of crime.

 

Obituary]

Charles J. Hughes. ——United States Senator

Charles J. Hughes, junior Senator from Colorado,

died at Denver, Jan. 11, after a long illness. He

was born in Kingston, Caldwell county, Mo.,

Feb. 16, 1853, and was graduated from Richmond

(Mo.) College in 1871. He was a law student at

the University of Missouri from 1872 to 1873,

 

 

and received the degree of LED. both from the

University of Missouri and the University of

Denver. From the beginning of his practice in

Colorado, Senator Hughes gave special attention

to mining and irrigation litigation. He delivered

lectures upon mining and irrigation law at Har

vard Law School and was for many years pro

fessor of mining law at the University of Denver.

Daniel W. Band. — Judge Daniel White Bond,

since 1890 a Justice of the Superior Court of

Massachusetts, died at his home in Waltham,

Mass, Jan. 22, within a few weeks after he had

presided over the trial of Hattie Le Blanc, in the

famous Glover murder case. He was born in

Canterbury, Conn., on April 29, 1838. He spent

his boyhood in his native town, working for

farmers out of school terms and attending the

public schools in the winter season. In 1862 he

received the degree of LLB. from the Law

School of Columbia University. For a time he

practised in Providence, R. I., and then he re

moved to Florence, Mass. He then opened an

ofl‘ice in Northampton. From 1877 to 1889

he served as district attorney for the North

western Judicial District of Massachusetts. In

October, 1890, he was appointed by Governor

Brackett a Justice of the Superior Court.

Edward B. Whitney. —— Judge Edward Baldwin

Whitney of the Supreme Court bench of New

York, died at his country residence at Cornwall,

Ct., on Jan. 5, of pneumonia. Judge Whitney

was one of the most prominent lawyers at the

New York bar prior to his assuming a judgeship

on the Supreme Court bench. A descendant of

one of the earliest families of New England, he

was born in New Haven Aug. 16, 1857. At Yale

University he was a member of the famous class

of 1878. After a year in the Yale Law School he

finished his course at Columbia Law School and

was admitted to the New York bar.

In 1893 he was appointed assistant Attorney

General of the United States by President Cleve

land and served for about four years. He had

been a lecturer at the New York Law School

since 1890. He was a contributor to legal and

economic publications, and was heartily wel

comed and in much demand as a speaker at

Yale alumni gatherings and before economic

bodies. In this latter respect his prominence

in civic reform movement attracted attention

throughout the country.
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Francis Cabot Lowell

HE death of Judge Francis Cabot

Lowell, at an age when men are

usually in their prime, is deeply re

grettable as depriving the federal bench

of one of its best equipped members as

regards character and ability.

Judge Lowell was an admirable type

of the painstaking, learned and upright

judge. The ailment which hastened

his death was undoubtedly due in large

measure to the earnestness with which

he applied himself to his judicial labors.

A man of books, plentifully endowed

with the traits of one of the most gifted

families of Massachusetts, he willingly

took upon himself burdens of the kind

almost certain to break men of sensitive

organization, though they may rest more

lightly on rougher and brawnier shoul

ders. As Major Henry L. I-ligginson

has said, “The Lowells always cared

more to serve than to earn," and it was

Judge Lowell's keen sense of public

duty which exacted a heavier toll than

he could bear and prematurely exhausted

his powers.

Zealous in protecting the rights of

the less favored litigant, unfailing in

courtesy, and of a fine impartiality of

mind, he won the universal respect of

the bar for his fairness in dispensing

even-handed justice. Judge Lowell's

activities were mainly confined to the

legal sphere. He had, however, con

tributed articles to the Atlantic Monthly

and other magazines, and had written a

valuable life of Joan of Arc, in which

he was the first to analyze her trial

from a lawyer's point of view. He was

also deeply interested in his alma mater,

serving first as an Overseer and subse

quently as a Fellow of Harvard Uni

versity. He was also interested in the

American School of Classical Studies

at Athens, of which he was president of

the Board of Trustees. He had also

made notable contributions to the litera

ture of Unitarianism. The traces of

this breadth of sympathy are seen in

all his judicial work. As his friend Mr.

Roosevelt said, “He was a judge with

great legal learning and ability, who

never for one moment permitted learn

ing and technique of the law to dim his

clear understanding of the fact that a

judge must be much more than a law

yer." The quality of his work, in fact,

was such as to verify Bagehot’s con

tention that a thorough soundness of

judgment cannot exist in the absence

of a wide range of delicately cultivated

sensibilities.

His decision holding Armenians

proper subjects for naturalization, within

the "free white persons” clause, was

characteristic of a Lowell.l There was

nothing remarkable about the ruling,

for Armenians, Syrians and Turks had

lSee 22 Green Bag 135.
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been freely naturalized in his court for

years. But the significant point is that

the opinion was written from the depths

of moral conviction, and was handed

down on Christmas Eve. It expressed

the breadth of his humanity, and his

freedom from narrow Puritanical pre

judices. It showed that a Bostonian

who is also a Lowell can attain the

highest level of statesmanlike impar

tiality.

Judge Lowell was the son of George

Gardner Lowell and Mary Ellen (Parker)

Lowell, and was born in Boston on Jan.

7, 1855. His father was a son of Francis

C. Lowell, the manufacturer, nephew of

John Lowell, Jr., founder of the Lowell

Institute, and cousin of federal Judge

John Lowell, who died in May, 1897.

The son was educated in private

schools in which he was fitted for Har

vard College. He was graduated in

1876, and immediately after entered the

Harvard Law School, where he remained

until 1879. From May, 1880, to Febru

ary, 1882, he served as private secretary

to Chief Justice Horace Gray, after

ward Justice of the United States Su

preme Court. Later he practised with

the legal firm of Lowell, Stimson &

Lowell, the other members being Fred

eric J. Stimson and A. Lawrence Lowell.

He married in 1882 Cornelia Prime

Baylies, daughter of the late Edmund

Lincoln Baylies of New York and Taun

ton.

As a Republican he was elected to the

Boston Common Council in 1889, serv

ing for three years, and in 1895 he was

chosen a member of the lower house of

the legislature and served three or four

terms, holding the chairmanship of im

portant committees like Ways and Means

and Taxation. He would doubtless have

been Speaker had he chosen to remain

in the legislature instead of accepting

a place on the bench. On Jan. 10, 1898,

President McKinley appointed him Dis

trict Judge. He was promoted to the

Circuit Court on Feb. 23, 1905.

With his cousin, A. Lawrence Lowell,

Judge Lowell was the author of a work

on "The Transfer of Stock in Private

Corporations," published in 1884. He

was honored by Williams College at its

last commencement with the degree of

LL.D., the degree simultaneously con

ferred upon Governor Charles Evans

Hughes of New York and Francis E.

Leupp, former United States Commis

sioner of Indian Affairs.

The Lowells are a family of lawyers,

Even his kinsman, James Russell Lowell.

attended Harvard Law School and was

admitted to the bar. Two John Lowells

have been federal judges, one being

appointed by \Vashington, the other by

Lincoln. The second John Lowell was

considered the highest authority in the

country on bankruptcy, and the Lowell

bill, introduced in Congress in 1882, was

an important predecessor of the present

bankruptcy statute. Judge Francis C.

Lowell was appointed to the federal

bench when the present bankruptcy

law was undergoing its first tests, and

he had a great deal to do with its

administration and interpretation.

President Eliot, at the banquet given

Judge Lowell in Boston on his retirement

in 1884, remarked that the Lowell family

illustrated “the power of a dynasty of

character." A rich heritage came to

Francis Cabot Lowell, a heritage of

talent and character as well as of refine

ment transmitted by generations of

afiluence, and he made the most of it,

adding new lustre to the fame of a

family which, according to the tests by

which real distinction is measured,

doubtless ranks as the first family of his

native state.



Nunc Pro Tunc

By HENRY A. MELVIN

Assocum: JUSTICE or THE SUPREME COURT on CALIFORNIA.

[Note-The learned reader may know all there is to know about the meaning of the

phrase mmc pro tune, but we venture to ask his attention to the views of an eminent

jurist on this expression, the more readily because this authority treats the subject in

a new light, and like certain sculptors in old fairy tales, moulds his handiwork with such

extraordinary success that it actually lives and speaks under his magic touch. The

disquisition was delivered at the quarterly dinner of the San Francisco Bar Association

last December, in the presence of a gathering so versed in moribund legal lore that .

they could not fail to be dazzled by the retroactive splendor of Mr. Justice Melvin’s

vivid translation of the words of a dead language into the heart-throbs of the living.

In fact, there is only one phrase which can fitly describe the distinctive note of modernity

which reverberates throughout this treatment of a musty subject, and that is the

expressive term for which no synonym exists in the English language, nunc pro tuna.

A Y it please the Court, Gentlemen

of the Jury: —

I have experienced the first thrill of

joy this evening in learning that I have

been even indirectly the means of get

ting my dear friend Judge Huntl into

a law library. Judging by my early

experiences at the bar of Department

Five, and my later more painful duties

of stem appellate inspection of some

of the proceedings in that Court, I

should say that the visit possessed all

the charm of novelty.

The Judge once confided to me the

fact that he hated puns and therefore

never resorted to a library to hunt

authorities.

Be not deceived by the ease with

which he cites Mrs. Partington and

Bumble. These references are all to

be found in those two useful text-books,

which he owns, “Whitewash on Char

acter" and "Shortridge on Silence."a

With respect to the opinions of liti

gants coming on appeal from Depart

 

‘Judge Hunt. who presided at the banquet. is

the senior Superior Court judge of the state, hav

ing been continuously in oflice since Jan. 1, 1880.

-—Ed.

‘Mr. Shortridge is reputed the most eloquent

orator in California. —-Ed.

—Ed.]

ment Five, it may be said that when

they come as grist from that mill they

are satisfied with any fate.

At the outset I am embarrassed about

the pronunciation of my subject. Mr.

Justice Henshaw, who was more or less

remotely acquainted with the professors

at the University of California before

the days of the Continental pronuncia

tion, says that the expression should be

“nunc pro tune," with the "u" hard as in

“horehound" and “hospital," not soft as

in “McEnerney."3

Mr. Justice Shaw, who in his youth

associated with the Indiana poets, main

tains that the vowel should have a cooing

sound as in “Murasky"‘ and “Mogan."5

Mr. Justice Sloss, a Harvard man,

thinks the "u" should be even more

unctuous, as in "Hooray" and "Hula

hula."

Mr. Justice Lorigan is sure it should

be spoken as the “u" in “Cruiskeen

Lawn" and "Erin go Bragh.”
 

‘Mr. McEnerney is one of the most eminent mem

bers of the California bar. and the author of the

McEnerncy Act, recently sustained by the Supreme

Court of the United States. —Ed.

‘Judge Murasky is judge of the juvenile court in

San Francisco. —-Ed.

‘Judge Megan is one of the judges of the Superior

Court of the city and county of San Francisc0.—Ed.
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Mr. Justice Angelotti, in a specially

concurring opinion, agrees with both

Sloss and Shaw, 1]., but thinks the

vowel should be sounded possibly as in

"Sausalito.” The Chief Justice dissents.

Thus, aided by the luminous learning

of my confréres, I shall call it what I

"darn please."

This expression is composed of “mmc,”

thought by some commentators to be

an abbreviation of "nunguam" meaning

"never again", "prd’ signifying "for",

and “tuncf' a corruption of “bunk,"

meaning “shell game.”

[The speaker here produced from be

neath the table a portly valise from

which he took sundry formidable look

ing volumes and from them read the

following citations. He also apologized

for indulging in oral argument, remind

ing his audience that there were no

briefs on file]

Nunc pro tune, says one very learned

commentator, is the one confession of the

law that we have left undone those

things which we ought to have done.

It is the equivalent of “Never put

off until tomorrow what you can do a

year from next Thursday.”

It imports into the law that homely

maxim, "If at first you don't succeed,

try, try again-”

Everybody loves it except the Clerk,

who usually gets cussed for the original

omission. '

I have known a num: pro tum: that

would eat out of the hand, although it

was a little timid in the presence of an

appellate tribunal. When manipulated

by a judge who is truly great, it settles

titles, relieves chills, makes divorced

people happy and raises variegated

Hades with ultra-technical practitioners.

Vol. 19, p. 23, H. O. H. 0. (Hunt on

Holding Office).

Mr. Justice Kerrigan, in his charm

ing work entitled "Vox Populi at North

Beach," says that: “An order mmc pro

tum: is usually an exemplification of:the

maxim, ‘gm' facit per alium facit per se,’

because it is the means whereby the

careless lawyer makes the Court his

agent for the repair of his bad breaks."

Dr. William Carey Jones, who spends

his life making Roman Law popular

among the Berkeley Indians, says:

(citing Wheeler on Wheeler‘), “The true

scholastic meaning of nunc pro tum: is

the appropriation of ancient learning

with the claim of modern originality.”

Perhaps the most lucid definition is

this: " Nunc pro tum: is a term applied

to those mandatory manipulations

whereby the monstrous misprisions of

mushy malpractitioners are moulded

into vivid verisimilitude of impeccable

historic truths." Chipman's "Brief

Opinions," vol. 200, page 9009.’

Another view is this: “ Nunc pro tunc

means: Vote now as well as four times

this morning." Devoto on Votes, vol.

1, page 1, section 1.8

"The words nunc pro tune," declares

another eminent authority, “are some

times applied to those descriptions of

mining claims written upon perfectly new

paperI dated three years ago last week

and deposited in old monuments. They

might better be called ‘Punk pro

Bunk.’ " Vol. X, page 23, Lindleyo on

Assessed Excavations.

Another reference to this musical mix

ture of syllabic slaps in this: “Nunc

pro tum: means Let the Court's kindness

repair the parent's pusillanimity. Let

 

I‘Mr. Charles Stetson Wheeler, a very distin

guished lawyer, is an intimate friend of Dr. Benja

min Ide Wheeler, President of the University of

California, an unrelated namesake. —Ed.

"Mr. Presiding Justice Chipman of the District

Court of Appeals for the third district is noted for

his lucid and scholarly but lengthy opinions. —Ed.

8Mr. Devoto is one of the leading attorneys of

San Francisco and devotes some attention to

politics. —Ed.

‘Judge Lindley, the retiring president of the Asso

ciation. is best known by his work on Mines.~—-Ed.
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the wise and gentle hand of now erase

the sordid story of yesteryear." Mu

ras ‘° on Making Men, page 77.

And now let us allow the poet to sum

up in a sonnet: —

NON FUIT. ED EST ET FUIT

Out from the storehouse vast of legal junk,

\Vhere maxim jostles against dictum old;

Where ancient axioms of worth untold

Are mixed with myths as ran it as Chinese punk,

Where jargon grim of mediEBval monk,

Queer French, the heritage from Normans bold,

And quaintest Saxon, redolent of mold,

Are mixed in one inextricable hunk,

Comes that queer collocation: Nimc pro lunc,

An onomatopteia brave and strong

Yet gentle as a Kentish maiden’s mien.

Just speak it, and you hear the plectrum's plunk,

On golden lyre that sounds to sombre song,

The definition, "Ah, it might have been."

From "Law, Leech and Lute," by Dr. Edward

Robeson Taylor. ‘1

So much for the definition of my

subject.

Upon the application of the rule I

have but little to say. I would, how

ever, mildly suggest that when the

Commonwealth Club prepares our next

“See note 4 supra.

"Dr. Edward Robeson Taylor, formerly Mayor

of San Francisco, is entitled to write M.D. as well

as LL.D. after his name. and is the author of sev

eral volumes of excellent verse. —Ed.

batch of statutes for formal ratification

by the Legislature, something be done

for the lawyer.

For example, there might be a provi

sion that each member of the bar might

correct two records a year by an order

mmc pro tune.

Wouldn't it be lovely to insert in the

record of that proceeding wherein the

Judge icily remarked that he should

have credit for at least ordinary com

mon sense, the reply of counsel, thought

of next day, that he never gave such

credit except upon some showing of

mental solvency!

How wonderful it would be to recon

struct cases from the viewpoint of after

thought, correcting mistakes, smiting

opposing counsel, whacking the Court

without danger of punishment, and

generally roaming in the realm of poetic

justice! It would change history, per

haps, but what is history except the

visions of egotists?

Let us enjoy the good fellowship of

this evening with all the vim and

enthusiasm that each of us possessed

when first he faced a jury.

Gentlemen of the Jury, the case of

the Bar Association v. Dull Care is in

your hands —— and stomachs.

The Indiscretions of a Juror

REFLECTIONS OF A VICTIM TO A THREE MONTHS SIEGE

BY Joan MACY

[Note — While Mr. Macy says that in his town any journalist is a “literary man,"

we can assure our readers that he is himself to be considered a literary man in the higher

sense. We take an especial satisfaction, therefore, in presenting views on the law

written by some one besides a lawyer — the views of a layman whose perception of life's

values, grave and gay, undoubtedly measure up to the standard of professional acumen,

and we would add that it possibly excels it, were it not for the fact that our lawyers are

universally so witty and accomplished. The disguise of place names which the author

adopts is a thin one; it is quite evident that he is writing of the home county of the
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Green Bag, and Mortville is a transparent equivalent for Dedham. However, his obser

vations are not to be deemed too closely linked with any particular section of the

country, and may be typical of many a semi-rural county. The article was first pub

lished in the Boston Transcript of Feb. 8, 1911, and is reprinted with its courteous

permission.

HE aged constable of the town of

Fareham accosted me in the post

office, and holding a paper under my

nose, informed me that I had been

drawn as juryman.

I was to report for the civil term of

the Superior Court about to sit at

Mortville in and for the county of

Wessex-God-save-the-Commonwealth-of

Massachusetts. From my neighbors

I learned that there were various pre

texts on which I might ask to be excused.

But I was advised that being a literary

man (in my town any sort of journalist

is a “literary man") I should find the

court experience good material. My

fellow townsmen are always solicitous

about my material. When I fell off the

roof and broke my leg, they congratu

lated me because I could use the experi

ence in a novel. I agreed that a session

in the jury box would be good experience

whether I ever wrote another word or

not. Moreover, I had no excuse to

offer the judge, because being a “literary

man" I have no honest occupation,

no private business which I have a right

to regard as important. Finally, I

consider it dishonest to try to escape

public business and throw it on some

body else. I reportedat the court house.

My fellow jurors were men of many

occupations, of all ages, and of a good

order of intelligence. It may be that

in the cities respectable men shirk the

duty, and undesirable job-seekers fill

the jury boxes. I doubt if that is true,

and I know that no such condition

prevails in my county. Our jury was

immeasurably superior to the lawyers

in point of intelligence and honesty.

The panel numbered thirty-odd and

that is a large enough handful of men to

insure a good human average. (Lawyers

by the selection of their craft are below

the human average.) Our jury was well

mannered, did not quarrel, was conscien

tious and laborious in the consideration

of cases. There were two or three block

heads (who, of course, disagreed with

me — a blockhead is always a man who

thinks as you do not), and there were

one or two idlers who paid little atten

tion to the cases. The great majority

were sensible, honest, hard-thinking men.

There is a notion current among

half-educated people, who prove their

inferiority by thinking themselves su

perior, that the jury system must be

a great mistake. A few days after the

opening of the term I went into a

literary club in Boston. A Boston

literary club consists of five members

who cannot write and several hundred

members who have never tried. I met

one of those who have tried, a good man,

but too highly cultivated ever to have

had much real education. I told him

of my jury duty. He said it was unusual

to have a man like me on a jury. After

the waiter had brought them, we con

tinued the conversation. I found it

was not that my club friend thought

much of me, but that he had a poor

opinion of juries. He knew nothing

about courts or about the system of

selecting jurors. Yet he was sure that

juries were as a rule uneducated. I

said these jurors were good men.

“Well, what sort are they?" he asked.

"Why, just thirty men, same as thirty

men you might pick up anywhere,

around this club."



The Indiscretions of a Juror 173

He gasped protestation.

"Surely you do not mean that they

are as intelligent as members of this

club?"

How can a man like that ever delude

himself into thinking he can write novels

about human beings? I had to explain

to him that in the first place the members

of that club are not educated men in any

select sense. They are duffers like the

common run of us. One and another of

us is educated to do some special thing.

My friend, for instance, is admirably

educated not to write novels. I tried

to explain to him that the cases which

come into court are the traditional

quarrels of neighbors, and that ex

perience in life is the only training for

a juror (and the best training for a

novelist). In the several arts and

sciences there can be specially trained

experts. But there can be no trained

expert in life. Human wisdom, common

sense, fairness of mind are not found

in any one race, grade, class of men;

they are virtues peculiar to this and that

individual.

But the man who has had the privilege

of special training as architect, novelist,

school teacher, engineer, is likely to

have a better all-round mind, more

likely to rise above prejudices. So

argued my friend and thereby dis

proved it. For he was evincing the

little prejudice of his class, a prejudice

that obscured his view of human nature.

The prejudices of the so-called educated

man are as inflexible as those of a man

who has worked with his hands since he

was fourteen. Imagine a jury made up

wholly of college professors. Who

would be litigant before such tribunal?

(There is one of my educated prejudices.)

The fact is, the human being is a tangle

of prejudices. Only a few men are

sufiiciently self-conscious to know the

dangers of their own judgments, to

be able to turn upon their own intellect

and say to it: “Now, old intellect,

clogged with myths and emotions and

sectarian persuasions, get free as you

can from all the lumber that burdens

you and think as clearly as possible about

this case which has been given you to

decide." Few of us can do that, few

have the will to try it. And those few

are just as likely to be found in one class

of men, in one trade or nationality as

another.

Mary Anne sues grandfather's estate

and tries to dispossess some prim old

aunts, who think the little hussy is

mighty ungrateful. The whole family

row comes out in court. Who can settle

it fairly? Nobody short of demigods.

But a farmer and a blacksmith and a

grocer and a motorman know just as

much about the mess as forty Supreme

Court judges. Moreover, they have no

foolish theories of justice. They go

at the problem just as they go at any

neighbors’ quarrel. Their opinions about

the ordinary civil suit are as valid as

those of any other men. Do juries give

outrageous verdicts? They do. But

can any decision of any twelve men com

pare unfavorably with some of the

decisions of federal judges? We know

that one man's judgment cannot be

exactly as good as another's. But in

practice we cannot tell which is better,

for that involves a third judgment

OUT own.

Nietzsche says, “We are primordially

illogical and hence unjust human beings,

and can recognize this fact; this is one

of the greatest and most baffling dis

cords of existence." The whole matter

comes to this, that none of us can ever

tell who is fit to be juryman, who is fit

to be judge. The negative foundation

of democracy is that though I am in

competent to govern myself you are

still more incompetent to govern me.
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A good proof of the inadequacy of

human judgment of human judges is

the way lawyers blunder when they

challenge jurymen. After a few weeks

we men in the box get to know each

other a little; we think we have “sized

up" the habits of mind of the other

fellow. The lawyer often challenges the

wrong man, just the man who, we

think, would be on his side. Lawyers

have had long experience in judging

jurymen, but they make a bad job of it.

With the growing autocracy of our

courts and the increasing alliance be

tween so-called educated people, the

legal system and wealth, the jury, being

democratic, may fall more and more

under the suspicion of our short-witted

upper classes. The jury is the last

element of democracy left in the courts.

A movement to abolish it or control

it may be expected any time. Such

movement has already been begun in a

subtle way by the politicians of Alle

gheny County, Pennsylvania. The ten

thousand citizens whose names are on

the jury lists are being investigated by

the authorities. Each man is, or is to

be, secretly spied upon by a detective

armed with an inquisitorial blank :—

Name? Address? Occupation? Age?

By whom employed (a significant ques

tion)? industrious? Sober? Intelligent?

Can he read and write? Is he fair

minded (an idiotically unanswerable

question)? Hearing? Physical defects?

Reputation? etc.

Now, on the face of it, it may seem a

good idea to subject jurymen to close

examination. But exactly the same kind

of scrutiny should be exercised in the

case of judges and lawyers. How would

our judges pass the test? Is he fair

minded? By whom employed? 1 pre

dict that in the next few years more and

more power will pass into the hands of

the judges and that there will be among

our upper classes an increased distrust

of anything so democratic as the jury

system.

Blackstone says (I get this quotation,

of course, at second-hand out of the

dictionary): “A competent number of

sensible and upright jurymen, chosen

by lot from among those of middle rank,

will be found the best investigators of

truth, and the surest guardians of public

justice." Sensible and upright? Yes,

but how are we to find them, unless we

assume that most men are sensible and

upright-as sensible and upright as

other men, if not more so? And why

“middle rank"? I-Iow slowly our Anglo

Saxon law emerges from the class dis

tinctions of feudalism, and what a

curious process is the refitting of legal

inequalities bred in feudalism to the

actual class distinctions of our modern

commercial society!

Go out in the highways and byways

and pick up a jury at random and the

jury system will be safe. When any

attempt is made to curtail or modify

the broadest system of selection, democ

racy had better take a look into the

courts and see what is happening. Com

mon men are the only kind of men that

are in this world. You cannot find

twelve uncommon men in our county.
 

There is one great advantage in the

present method of making up the jury

list, which people who suspect the in

telligence of jurymen do not perhaps

consider. School teachers, clergymen

and militia men are exempt. This

raises the standard.

Much of the foregoing profound phil

osophy is of course far from the experi

ences of our session of the Superior

Court which sat at Mortville in and for

the County of Wessex-God-save-etc.

We had a pleasant little family party.

Most of the cases were trifling matters —

somebody trying to get five hundred
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dollars from somebody else and Lord

knows whether he ought to have had it.

The presiding judge was Mr. Justice

Sheridan, a kind old grandfather, who

sat, as it were, at the head of the table

and carved the law for us children. Since

he has committed the indiscretion of

publishing his autobiography, he cannot

object to what a juryman says in print.

I can never be guilty of contempt of

court when he presides, for he is humor

ous and lovable, and more respectful to

jurymen than to lawyers. '

The Court is a dual personality, or

rather it is the union of a person and an

abstraction. This union survives from

the time when it was necessary to wrap

judges, priests and kings in a sort of

superpersonal dignity, to dazzle the

populace and keep it abjectly dependent

upon a mysterious social mechanism.

The Court actually is a human forked

radish like the rest of us, clad in a frock

coat and addicted to the incorrigibly

democratic habit of putting its feet

upon the desk, so that the toes of its

boots are visible above the railing which

divides its dignity from the other parts

of the courtroom. When it comes in,

a sherifl in sepulchral tones calls: “Cm

o-oart.” Then everybody stands up

until the Court is seated. This is a

proper courtesy, but the motive of it

is not courtesy. Courtesy demands that

gentlemen stand up when other gentle

men enter a room and especially when

ladies enter. Courtesy would require

the jury to stand up when the stenog

rapher enters, for she is'a lady. But

men and women alike must rise for the

judge; the motive is traditional respect

for authority; the psychology under it

is that authority to maintain itself has

to hedge its human commonplaces with

ceremonials in order to keep our un~

u'itical commonalty humble and agape.

Rise! women, children, sheriffs, litigants,

witnesses, lawyers, jurymen and Miss

Stenographer; the majesty of the law is

in its high place! The plain fact is, Mr.

Sheridan, an excellent man, is settin’

down.

Tradition demands that the court

crier shall summon all persons having

anything to do before the honorable

the justices of the Superior Court to

draw near and give attention. This is

entirely superfluous, for the clerk has

arranged over the telephone for the

appearance of people having any busi

ness to do before the honorable the jus

tices, etc. Most of these survivals from

monarchical views of authority and

obsolete dictions are amusing. The

present effect of them is to make court

procedure a trifle comic. Usages adapted

to one state of society, which linger

into a later state, often create an effect

precisely the opposite from that ob

scurely intended when the tradition first

arose. Some of the shabby brocade

of court etiquette has been cleared out

of our courts, such as gowns and wigs.

Some that still hangs in faded shreds is

dusty but inoffensive. But some sur

viving practices are seriously objec

tionable.

For instance, the outrageous habit of

locking jurymen up. Why? During the

progress of a civil case which lasts three

or four days, jurymen can go home

nights. But when the case is given to

the jury, the jury must go into con

tinuous session, under lock and key,

until it reaches a verdict. There is no

sufiicient reason why we should not go

home at the end of a day, and come

back to our work next morning, just as

men do in any other business. The

imprisonment of a jury tends to hasty

decisions, to the forced verdicts of weary

minds incapacitated for thinking. Much

better to drop a diflicult case, go home,
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sleep, come fresh to the juryroom in the

morning, and resume deliberation. If

jurymen are in danger of being tampered

with after a case is given to them, then

they are in equivalent danger of being

tampered with during the progress of

the case.

The incarceration of the jury is, I hold,

against the rights and liberties of citizens.

It remains from an age when citizens

were frankly regarded as so many serv

ants of the state (that is, the dominant

classes). We are still the servants of

our masters, whether king or corpora

tion makes no difference; but we are

rather ashamed of the fact and we try

to cover it up. Confinement in a jury

room is a dramatic reminder of what

our real functions are in a democratic

government. I am willing to give a

portion of my time, without pay, to

public business; but I resent the turning

of the sheriff's key behind my back. I

resent having to walk down the street

to supper (or breakfast!) in military or

criminal column-by-twos. Thejudge very

often has to spend several days in deciding

a question of law. Why not lock him up

until his mind works to a conclusion?

I have mislaid a very interesting news

paper cutting. It announced a decision

of the Supreme Court bearing on the

rights of jurors. If I recall it correctly,

the judgment of the court was that a

juryman in a criminal case cannot be

deprived of mail, newspapers, and other

things now forbidden. I should like to

see a case brought to determine whether

a juryman may be detained over night

or locked into a room without his con

sent. I wonder if the time will come

when court business will be conducted

like any other business. We have all

decided, in conference with other men,

a thousand more important things than

whether a lady's internal unhappiness

is due to the conductor’s negligently

dropping a railroad ticket into her lap.

And we have not been locked up while

we were coming to a decision. The whole

court theory is mediaeval under its mod

ern drabness. Law is supposed to

be distilled and codified common sense.

Law professors tell you so. Two days

in court will explode that lofty supersti

tion. Much court procedure has no

more excuse for existence than those

funny red manikins who ride in front

of the governor at Harvard Commence

ment —- a survival of the unfit.

The pompousness of legal theory in

the face of a fact betrays its unreason.

l was allowed four dollars a week for

traveling expenses. One week there

was a holiday and we served only four

days. My allowance for traveling ex

penses was five dollars and seventy-six

cents. I tried to explain to the county

paymaster that I should not have more

for four days’ expenses than I got other

weeks for five days. He looked at me

with a slight, non-committal smile and

said in grave tones, "It is a the-ory of

the lawr." Eighty cents a day for five

days is four dollars; eighty cents a

day for four days is five dollars and

seventy-six cents. I give it up. The

law knows. The law knows why for

many years in this state (now, happily,

the statute has been changed) if a man

had his arm cut off by a railroad train

he had to prove simple negligence on

the part of the company and could get

what the jury gave him, but if he was

killed, his heirs had to prove gross negli

gence and he could not get more than

five thousand dollars. The law knows.

The law knows. Maybe the legislative

agents of the railroad companies have a

little inkling of information on that

point. But no matter. I give it up.

I cannot understand law facts or law

language.
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Law language is a travesty of style.

If we journalists took so long-to say

things, our space-book would be very

fat the first week. The next week we

should not have any space-book. The

editor would have secured us a situation

massaging the ofl'ice windows or splitting

wood instead of infinitives. What

archaic echoes are in mine ears! "Then

comes the plaintifi'in the above entitled

action and says that the N00 York,

Naven, Nartford Railway Company

is a corporation doing business in East

Millville." That is where the plaintiff

lives and it is necessary to make it

clear that this is the N00 York, Naven,

Nartford Railway Company that goes

to East Millville, because there is

always some idiot who will think it is

the N00 York, Naven, Nartford Rail

way that carries Chinamen from Pekin

to Canton.

When you see a man in court talking

to his wife and his lawyers you may

think that he is in existence. That is a

delusion of common sense. The plain

tifi's writ annihilates him, makes mince

meat of each particular organ of his

once Herculean body, deprives him of

reason and every intellectual pleasure;

it kills him, yet kills him not, for its

vicious and heartless verbiage leaves

the poor wretch just enough alive to

get up on the witness stand and show

the jury how hard it is for him now to

touch his left ear with his right foot.

"And says that on said Fifth of July

he was in a car, passenger coach, oil

tank or other conveyance of said com

pany. And that he was in the exercise

of due care. And that a cinder, paving

stone, shingle nail or other obstruction

did enter, penetrate or otherwise move

into his eye. And that as a result of the

said foreign obstacle entering his said

eye and therein lodging as aforesaid he

became blind and otherwise unable to

see . . . great damage to his eyesight,

earsight and all other kinds of sight

whatsoever . . . distress of mind, sleep

lessness . . . in the said defendant's

passenger coach, automobile, wheel

barrow or other conveyance. . . ."

0 legal English, abomination of desola

tion! To think that masters of style,

like Bacon, have been lawyers!

In conversation, to be sure, the

lawyers do speak English-a poor

grade, but intelligible to the jury.

Of all the parasitic classes, lawyers

seem to one humble juryman to be

the most pretentious and quaintly hypo

critical. Other business men simply

do business, get all the profit they can,

and except at banquets and on other

oratorical occasions never pretend to

be anything but business men. Lawyers

carry with them a little remnant of

professional ostentation. They use words

like “justice," “right," "a fair and

impartial consideration of the truth."

They parade the lofty vocabularies of

ethics, philosophy and religion, in their

daily job of getting money out of some

body else. If they could only see them

selves from a juryman's point of view!

If they could only know how trans

parent is their humbuggery and how

useless their arguments! I think it

would pay any large firm of lawyers to

watch the courts, pick out the most

likely-looking juryman, send him to

law school and take him into the firm,

in order to have somebody in the office

who had once got a glimmer of things

from the unprofessional side of the rail.

One day we heard that a very promi

nent lawyer was coming to court. He

had an enormous reputation. His oppo

nent and even the judge treated him

with marked respect. Maybe he was

skillful, maybe he fetched forth the

testimony he needed with an adroitness

which a juryman cannot appreciate
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II

But I thought him a quite ordinary

bore. He had a cheap wit, a self-satis

fied way of taking the jury into his

confidence by a sidelong glance after a

particularly irritating question to the

witness. I could have killed him before

that case was done. In his argument

he indulged in school-of-expression elo

quence. I was moved. I wept tears

of vexation and weariness. He ought

to be sent to Congress for life. If there

is such a crime as contempt of counsel,

I owe two million dollars in fines.

The Wessex County Court House is

beautiful. It cost the taxpayers about

four times what it is worth, but it is

worth a great deal. All the panels,

rails, chairs, tables are carved in the

same design from oak that is a joy to

look at. In front of our jury box was a

bar as thick as a steamer rail, twelve or

fourteen feet long. (On the witness

stand I should not say it was twelve

feet; I should say it was as long as from

here over there.) How the lawyers

pounded that rail! They are going to

wear out that fine piece of oak, and then

the county will have to put in a new one

and taxes will go up. Cannot lawyers

learn that they must not thump that

rail? — that they are offensive when they

protrude their faces into a juryman's

face and simulate an earnestness which

the facts of the case do not warrant?

If I were a prejudiced man, as preju

diced as other jurymen, I should have

decided each case in favor of the lawyer

who refrained from assaulting that

oak rail. But unhappily the lawyer

would not have paid the penalty. It

is the clients who sufier— both clients

in some cases.

Carlyle says: “Law courts seem noth

ing; yet in fact they are, the worst of

them, something; chimneys for the

deviltry and contention of men to escape

by.” Well, maybe so, old sage; the

trouble is there is no vent for the gas;

it stays in the courtroom, near the jury

box.

When you consider that in almost

every case the lawyer can decide whether

or not it shall be brought to court, the

selfishness of the legal profession is

quite patent. What cases they bring in!

How righteously convinced they are

of the truth of things they know aren't

so! Judge Pierce said in a recent de

cision: "It would be a waste of time

to analyze the testimony; much of it

on either side was not commendable;

it was false in spirit, though perhaps

true in fact. It was diplomatic; it was

not intended for the elucidation of

truth, but for victory.” Did any jury

man ever hear a case in which the law

yers tried to elucidate the truth? Does

a lawyer ever think of anything but

victory? Is not the whole profession

of law, which makes a poker-game of

the quarrels of life, essentially damaging

to the character of the lawyer? I cannot

indict a whole profession, and so I am

forced to conclude that the lawyer who

remains an upright man must have great

character (and probably good home

influences), to have resisted the corrup

tions of his daily business. It is the

legal brethren who stimulate litigation,

aggravate quarrels and keep law a

muddle-tongued mystery in order that

it may seem difficult and learned and

make people walk into the attorney's

little parlor.

The courthouse at Mortville is main

tained chiefly for the purpose of de

termining how much money shall be

paid to injured and uninjured individuals

by The Elevated Railway Company,

The Old Province Street Railway Com

pany and The New York, New Haven

& Hartford Railway Company (a cor

poration doing business in East Mill
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ville). The citizen should not complain

of the almost exclusive use, by two or

three corporations, of an expensive

marble and oak-trimmed courthouse.

The State Legislature exists chiefly

to make laws which those corporations

need in their business. So, why con

sider a few courthouses? My prejudice

and my judgment after the fact are

against corporations. In any case be

tween a workingman and a corporation

I should be on the workingman's side

and unfavorable to the company. For

this reason-the law was made by

and for the corporation. A single

citizen who goes a-gunning with a pea

shooter encounters the corporations

intrenched with twelve-inch disappear

ing guns. Therefore it is the moral

duty of jurymen and such common

folk, whenever they get a chance, to

join their pea shooter to the armament

of the under-defended individual.

Now, having put that as strongly as I

can, I may say that in the majority of

cases that I heard brought against the

railroad companies the defendant seemed

to me not clearly to blame. The public

service company pays the penalty for

being known as a wealthy corrupter

of legislation, which most jurymen are

inclined to punish. Ambulance-Chasers,

knowing this, bring the flimsiest cases

against the companies, hoping to get

at least enough to cover expenses. The

result of this is that the company has

to maintain a costly legal department

and pay thousands of dollars to slightly

damaged and undamaged passengers.

The company gets the money back

from the public, for the dividends go

on just the same. Under the present

system of private ownership of public

carriers there seems no way out of this

confusion of injustices. The individual

who has a good case against the company

suffers both for the notorious wholesale

dishonesty of the corporations and for

the petty dishonesty of claimants—

the kind of people who walk with a

crutch until the day after the verdict

and then throw the crutch away. If

the woman who is just a little shaken

up in a railway car could be made to

realize that by going into court she helps

to make it harder for her sister who is

really hurt, I wonder if we should have

so many fair perjurers on the witness

stand. A court room is a good place

to see the solidarity of society, and the

way we all pay each others’ debts willy

nilly.

Since half the civil cases are actions

in tort against public carriers, about

every other case brings to the witness

stand that moral brother of the lawyer,

the medical expert. Suppose a loco

motive runs over a lady and gives her

severe contusions on the right thumb.

Six months later she has a baby, and

the baby eats a chunk of coal and dies.

A doctor will tell the jury ("in your

own words, Doctor”) that in the absence

of any other coal, it was the coal on

the locomotive tender that killed the

baby.

Cross-examination -— But, Doctor,

whether or not in this case there was

any other coal.

C. P. ——I object.

Judge ——That is not competent.

has not qualified as a coal-beaver.

Jury (inwardly) —On a nice bright

day we can see a barn door six feet away.

It's a rotten case, but we'll give the

lady some money anyhow.

The medical profession ought to come

to its own rescue in the matter of court

practice. I suggest that the American

Medical Association pass a resolution

that it is the duty of every physician

to testify as expert whenever he is

asked, and that the fee should be divided

He
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and half of it paid to a public hospital.

The effect of this would be to remove

a part of the commercial curse from

legal medicine and raise the ethical

standard of "Court physicians." It

would also diminish insanity. Hundreds

of jurors, after listening to expert

testimony about anatomy, have tried

to put themselves together again and

gone mad; the asylums are full of them.

Think of the sufferings of a juryman who

goes home in an electric car after having

heard nine doctors declare that the

jolting of a car produces premature

old age, ingrowing teeth and cirrhosis

of the liver! And it gives a man no

compensating courage, no restored

feeling of safety to have heard ten

other doctors declare that a car

can run over both your legs, cut them

ofl above the knee, without doing you

any harm.

Truly the law court is an excellent

place in which to learn not only your

social relations to your fellowmen but

the anatomical relations of the organs

with which nature has endowed you.

In a court of law you have opportu

nity to assimilate any kind of wisdom

permitted by your private mental meta

bolism. The juryman is in better posi

tion to learn than any other character

in the drama. The lawyers, the judges

and the litigants stand in fixed attitudes

toward each human quarrel and so

their receptivity is throttled. But the

juryman is a dispassionate spectator

of the comedy in which he plays. If

you have been a juryman, you have

learned that you are not fit to be a

judge; that you would be ashamed to

be a lawyer; that you will never come

to court as litigant if you can help it;

that if you are ever a witness you will

answer the questions in as few words

as possible and not act so foolishly as

some witnesses you have seen; and that

you can never be a sherifi unless you

weigh two hundred pounds. All these

things are valuable to know. The wise

citizen will not wish to shirk jury duty,

but will welcome the opportunity to

see how very human human beings are

when they are under oath.

Systematic Classification of the Law‘

The following extract from Pro

 

—Ed.]

By KARL GAREIS

Pnorresson OF LAW AT MUNICH

[Nola —- The problem of mapping out the subject-matter of the law in accordance

with a philosophically sound system of classification is one of obvious importance.

The law is pre-eminently a systematic science, the progress of which is necessarily

gauged by triumphs of analysis and co-ordination.

fessor Gareis’s important work which has just been made accessible to American readers

in Mr. Kocourek's translation, is the third article on Legal Classification which the

Green Bag has published. The first two were Professor Terry's “The Arrangement of

the Law," appearing in the issue of September, 1910 (22 G. B. 499), and Dr. Andrews’

"The Classification of Law," printed in the October, 1910, number (22 G. B. 556).

‘Being pp. 93-114 of Prof. Garcia's "Introduction to the Science of Law" (part II, sections 14, 15

and 164). reproduced by courtesy of the Boston Book Co.
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FOCAL POINT AND SURVEY OF

THE LEGAL SYSTEM

IN ORDER to arrive at a systematic

' classification of the corpus juris,

it is necessary to go back to interests.

Interests, as already shown, are based

on relations of persons and things (or

only of persons). They are either inter

ests of determinate persons or of com

munities. These interests may belong

to both individuals and communities at

the same time, interests of individuals

being, however, of greater importance.

Man is endowed with the faculty of

understanding and the capacity for work

ing out the interests of society and har

monizing the impulses of egoism with

sociality. This sense of law is derived

from the basic principles of human

reason.

Interests are of two classes: -—

1. Special interests of individuals; and

2. Interests of the community.

Both of these classes of interests may

have a material foundation; as, for

example, the interest in subsistence.

Both may have an ideal basis; thus, an

interest in education. Interests become

legal advantages when they are pro

tected by law, the one class becoming

the legal advantages of individuals, and

the other the legal advantages of the

community.

Interests of the community may be

regarded in a double aspect, in the same

way that, in the discussion of the

sources of law, the twofold view of the

community was of importance. By

the term “community," may be under

stood —

1. The dominant social entity and its

parts; thus, the empire, state, province,

parish and other public corporations;

and

2. Society and its parts, consisting of

the people collectively in their economic

relations, associated according to employ

ment, rank or otherwise, without regard

to state organization.

The interests of these two classes of

social aggregates— the dominant gov

erning community and the economic

community — are not necessarily identi

cal. It is conceivable that the state

may have an interest, as such, in exclud

ing, or placing a burden on, the impor

tation of goods by prohibitive or revenue

tariffs. Again, it may be conceived that

both communities may have an interest

in the same relation, considered as an

object, but from different motives and

in unequal degree. Accordingly, there

are legal advantages of the governing

community and legal advantages of the

economic community. This fact, with

the addition of legal advantages of indi

viduals, allows of a threefold division of

the law into private law, public law‘ and

social law. This follows to the extent

that standards of law, either in the

main or exclusively, relate to interests

of private persons, the state and its

parts, or the economic community and

its parts, and to the extent that these

respective interests are protected and

transformed into legal advantages.

II. In two respects, this triple

division of law is insuflicient. The in

ternational community, based on an asso

 

lPublic law (fifl'entlichzs Rechl) is divided into

Stausncht (state law) and Viilkmecht (international

law). Steals-rah! again is divided into Verfas

sungsrecht (constitutional law) and Verwallungr

recht (administrative law). According to German

usage Verfassungsrechl is called Stoolsruhl in the

narrow sense. Translation requires the use of the

expression "public law in the narrow sense" to dis

tinguish Slausrechl from international law. and the

expression "public law in the narrower sense" to

designate constitutional law. according to the usage

indicated. If it were not for the fact that inter

ests of society apart from the state are not made

one of the divisions of juristic classification. a further

verbal refinement would be necessary. The use

of "state law" for Swalsrnhl. while persuasive on

the ground of convenience, does not appear to have

gained a position in our terminology. — Translator.
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ciation of international interests, is also

legally protected. This is accomplished

by standards which, so far as they are

peculiar to the international association,

are called International Law.

Again, the legal rules by which social

interests are protected are in part no

diflerent from those which give legal

protection to individual interests in

private law2 considered as a means of

protection of the community. On the

other hand, also, the state takes as its

province, not only the protection of its

sovereign interests, as a governing com

munity;— which is accomplished by

public law in the narrow sense (Staats

rechl) —-but also assumes to protect

and in part to further social interests.

By reason of the historical reception of

social interests by the state, which

assimilation resulted under the greatest

variety of operating circumstances, it

has followed that social law (Gesell

schaflsreeht), (so far as it is not at the

same time private law,) has evolved

alongside, in the name, and in the

domain, of state law.

To a great extent, the means, by which

genuine interests of the state which are

not social interests — or at any rate are

not such principally-are furthered

and protected by non-private force, are

of the same kind and operation as in

the protection of social interests. For

example, the coércive measures of the

statutory domestic police, whether of

preventive police security or positive

welfare administration.

The legal rules which have for their

object protection of interests of the state

and make public law in the narrow sense;

those which are intended to protect and

guarantee the interests of society and

which form social law; and, finally, those

 

2This method of protection of social interests

corresponds most. nearly with the Manchester state

or the legal state (Rechtsslaat) in the narrowest,

sense. Cf. sec. 41.

legal rules through which an inter

national community of interests is ele

vated to the position of a legal

community in international law, are

collectively in oontradistinction to the

standards through which private indi

viduals are protected in their private

or civil interests. The distinction lies

in this—that, in the first three cases,

interests are involved which, in verbal

opposition to private interests, must be

called public interests. Therefore, the

law which in such cases affords the con

templated protection of interests, is called

public law, or jus publicum.

III. The principal division of the

corpus juris into private or civil law

(jus privatum or jus civile), and public

law (jus pubh'eum), thus arises.

Inasmuch as social law, for the two

reasons considered, has no definite posi

tion in the classification, public law is

separated into -—

1. Public law in the narrow sense

(state law, Staatsrecht, jus publieum civitatum or alicujus civitatis), including

also the standards for the protection of

social interests. Social interests, while

not completely embraced by this divi

sion, yet can not be separated from it;

2. International law (jus inter civi

tates, jus inter gentes, belli et pads).

Public law in the narrow sense, accord

ing to the leading interests and the chief

functions which the state represents and

furthers in its activities, is divided

into

1. Constitutional law, which includes

the standards through which the sta

bility of state sovereignty in its (0)

organization and (b) elements is legally

protected; and

2. Administrative law, which em

braces the totality of legal standards

which govern the activity of the state
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in (or) legislation and (b) administration

(understood in a sense opposed to legis

lation and embracing all non-legisla

tive state activities).

IV. The relation of the several parts

of the law to each other in developed

systems is variable. It is impossible to

derive the proper scope of public law

in the narrow sense (state law) as against

private law abstractly either from the

nature of law itself or from the nature

of the state. The same want of uni

formity in the appropriate line of demar

cation appears in actual systems as is

shown in the theoretical view— the

political science of legislation (Gesetz

gebungspolitik, de lege ferenda).

In ancient times, and in the Middle

Ages, there were a large variety of

matters, which we now consider as be

longing to public law, which were em

braced by private law. In earlier times

these matters only indicated individual

interests and not social interests. The

adjustment of social conditions appeared

more simple through standards of private

law than of public law. Nevertheless,

every state must recognize, and must

have recognized from the beginning, a

large number of standards as belonging

to public law.

Constitutional law and military law,

even though in the most primitive form,

and universally, the rudiments, at least,

of private law, as such, must have been

recognized by the state. But the residue

of the law and its details present an

extraordinary diversity of conception

and practice. There is frequently a

lack of distinction between public and

private law, and universally so in lower

stages of civilization. Interests of the

community, which though imperfectly

understood’ are yet present and vaguely

 

IIn this connection the report of the German

corvette captain. von Werner, of Dec. 19, 1878,

apprehended, receive protection uncon

sciously (and one may say instinctively)

through the forms and standards govem

ing the affairs of private persons.

The infringement of interests, such as

in the present age are treated absolutely,

in the law, as interests of the community,

were, in earlier stages of civilization,

sanctioned by the same means, and in

the same manner, as purely private

interests. Thus taxation, which in the

modern view belongs solely to the

fiscal sovereignty of the state, was pro

vided for in the German Middle Ages

to a large extent by a contractually

derived legal arrangement, according to

analogy of private law. The relations

of feudal dependents received little regu

lation by means of public law.

Instead of legal interference by public

law for the protection of public inter

ests, there was allowed (as also in the

Roman law) a system of private actions

by private persons. Accordingly, in

stead of the legal personality of the

community, the legal personality of the

head of the state was regarded as

the private legal owner of interests to

be protected by public law. The com

munity in private law was not considered

as a person, but, instead, the head of the

state.

 

On the other hand, however, it is to be

observed, in lower orders of civilization,‘

from the South Sea station. the harbor Makada of

the Duke of York. is highly interesting: —

"There was no other way to preserve German

influence in this region than the purchase of a har

bor, as in the present low condition of civilization

of this race the conclusion of an (international)

agreement was out of the question. Their intelli

genes is not yet equal to such an agreement." (See

the oflicial memorial which was presented to the

German Reichstag with the Samoan agreement of

Jan. 29, 1879: No. 239, p. 153 of the proceedings

of the Reichstag).

‘Cf. the above memorial (p. 157), according to

which there did not exist among the South Sea

Islanders any secure personal ownership. but only

family, tribal or chieftain ownership. See sec. 20.

infra, with regard to the development of private

ownership. With reference to community or chief
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that private law is pushed into the back

ground by state law in the case of

interests which we now recognize and

protect as interests of individuals, and

which by such civilizations are given a

very extensive protection as interests of

the community.

From the standpoint of the modern

conception of law the following proposi

tions must be advanced: —

l. The actual delimitation of private

law from public law, a distinction which

was already made by the Romans,‘ is

nothing other than an answer to the

decisive question, Whose interest is to

be protected? In the interest of whom

shall an actual relation of fact be ele

vated to a legal relation? The answer

to this question lies with legislation.

It must be regarded as the greatest

function of legislation to determine what

advantages shall be legal advantages of

the community. The state in this activ

ity, in which it creates a legislative

public law (in the narrow sense), is

legally independent. It may therefore

mark out the limits of public and private

interests as it wills. In like manner,

the state may also establish a common

domain for individuals and the com

munity, in which interests of the

community and of individuals are coin~

cidently invested with the protection of

public and private law.‘

2. Rights are created by public as well

as by private law. For example, the

state by virtue of established legal stand

ards governing military service has a

right to demand the registration and

 

conscription of persons capable of such

service. Otficial rights and official powers

which belong to public oflicers (or to

public societies), or to military com

manders, are, in their essence, rights

of the community. They are based only

on social interests, and accordingly are

public rights. These rights of public

servants may also be considered as trans

ferred on the part of the state. Or it

may also lie in the public interest to

regard the possession of ofiicial authority

as vested rights of such public officers.’

3. The community, as well as indi

vidual private persons, may coincidently

have an interest as to any relation of

fact. It is also conceivable that such

an interest may exist concurrently in

the international community; in the

dominant governing entity, whether of

one or more states; in a community

within the state; and in individual

private persons. In such case the rela

tion is protected by international, state

and private standards.‘ The protection

of the same interest by one standard

does not exclude the others. Public

interest may particularly require the

fulfilment of a private agreement accord

ing to its terms.‘

4. Ethnological, historical, climatic

and other internal and external influ

ences, which are of significance in legal

evolution, operate with much greater

difierence of consequence on the form

of public than of private law. It is true

 

tain ownership among these people (“tabu" and

"blul") and community labor ("mokesang") see

also Karl Semper, Die Palaoinreln, pp. 49, 72, 73,

120.

“Ulpian, Dig. l, 1, 1, 2; also Julian, Dig. 1, 1, 4.

°As in the case of ownership. for the protection

of which there may be public punishment, as in

larceny. and action for a private remedy-resti

tution or compensation. The interest in human

life and in human health is another example.

7C]. Garcia, Aug. Staatrreeht, in Marquardsen's

Handbuch d. of. Reehts. Ed. I, pp. 13, 14.

‘5.3., the robbery and murder of a married

soldier lying wounded on a battlefield by battle

field ghouls may possibly include an infringement

of all the standards mentioned.

‘Cf. Str. G. B., see. 329: "Whoever agrees with the

public authorities for the delivery of provisions

for the use of the army or the navy in time of war,

or for necessities for use in a time of distress. and

who shall intentionally fail to make delivery at

the stipulated time. or in the stipulated manner.

shall be imprisoned not less than six months. and

may also be deprived of his civil status." — Gareis,

Reichsgesetze. No. 143-146.
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that a greater diversity is possible in

the private law of a state than in its

public law, inasmuch as the public law

of a state must be unified in its struc

ture. Yet there is a greater variation

in the interests guaranteed by public

law among states of the same level of

civilization than in their private laws.

Therefore, the reception of foreign insti

tutions of private law is more easily

possible than the reception of foreign

institutions of public law; and the recep

tion of the latter requires the exercise of

the greatest circumspection.l0

5. The supremacy of public law in the

protection of established rights of the

community demands that private inter

ests shall, under definite conditions, give

way in cases of conflict to the public

interest. It is also a consequence of the

sovereignty of public law, comparable

to the force of the idea of law itself, that

the dominant social entity shall assume

the nature of a private person — in this

sense called the fiscus — and, in this

character, be regarded and treated like

a civil person.

ELEMENTS OF CIVIL OR PRIVATE

LAW

It is the function of private law to

protect the interests of private persons.

These interests consist of relations to

objects, and the protection of these rela

tions against deprivation, infringement

and interference. Such relations, how

ever, arise or exist under the influence

of legal order as legally regulated rela

tions based on definite facts, or so-called

juristic facts. The law attaches its pro

tection to these facts. Rights, therefore,

spring from the creation, extinction or

alteration of such facts.

 

"With reference to the relation between public

and private law see Gareis, Allg. Steals-"chi. in

Marquardsen‘s Handbuch d. a]. Rechls, Bd. 1,

sec. 3, pp. 7, 11-15, and the literature in the notes.

The law recognizes private interests,

not alone for the sake of the individual,

but also for the sake of society. Its view

point is social as well as individual.

Only those private interests are pro

tected, by the authority of the com

munity, which are conformable to the

general welfare. Even in private law,

where legal order first of all provides for

individual interests, it must also strive

for the common good. This is the

social object of private law.“

Out of the foregoing objects arise the

following four elements of private law:

(1) a legal subject, (2) a legal object,

(3) a juristic fact, and (4) legal protec

tion.

I. Legal subjects12 are the owners of

their legally protected interests. A per

son is any entity which may be the holder

or owner of such interests. Legal order

makes provision accordingly as to what

entities have this capacity, which is

called capacity for rights, and which is

synonymous with personality. Capacity

for rights is distinguishable from capa

city for acts. The latter is a legally

recognized capability of exercising the

will in juristic acts.u

The law may distinguish various kinds

of capacity — for rights, as well as

capacity for acts — differing according to

 

"Glerke, Die son'ale Aufgabe des Pn'valrechls (Ber

lin, Julius Springer, 1889), particularly p. 6; d.

Jhering, Zweck im Recht I, pp. 64, 82, 99: "The

truth of the proposition —every person exists for

the world, and the world exists for every one — is

found in society."

nSalkowski, Inst, secs. 42, 79: Sohm, InsL, secs.

20-25.

1'Thus, according to German law, children under

the age of seven years are capable of rights but

incapable of acts; the same is true of those persons

who, on account of mental defects. are prevented

from exercising a free determination of will. See

B. G. 13., secs. 6, 104, I05. Disposing capacity in

the sense of B. G. B. is one of the subdivisions of

capacity for acts. See Gareis, Kommenlar mm:

B. G. B. I, note to sec. 104.

lProf. Gareis's Science of Law abounds in lumi

nous annotations of the German Civil Code (Bur

gerliches GeselzbuchJ- Ed.
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age,“ sex, family status, rank, social

position, residence,l5 etc.

The distinction based on social posi

tion depends always on the political

history of the people and has an internal

connection with previous facts concern

ing the state. This is particularly true

of the distinctions arising out of birth;

thus, the nobility (higher, middle and

lower), the common people, mancipated

persons, and the so-called half-free and

slaves. All these divisions are frequently

separated by impassable barriers. Caste

is of this nature. Social position arising

out of calling or vocation also generates

capacities; thus, ordinary citizens (Bt'ir

ger), tradespeople, soldiers, the clergy,

artisans, peasants. All these persons are

set apart in particular classes under

special legal standards.

All persons are recognized as having

capacity for rights-even though, as

pointed out, this capacity may be of

difierent grades—unless these persons

are regarded as things or slaves in the

lowest stages of bondage. These subjects

of rights are called natural persons."

There are, however, certain entities

which are not human beings and which

still have interests to which the law

assigns legal protection. In other words,

legal systems recognize the possession

of rights which are not interests of indi

vidual persons but of other entities, or

aggregates of persons or property.

 

It is not necessary that legal systems

shall create such interests. The ideals

and necessities of mankind recognize

them before the law. Legal order under

certain conditions invests such interests

as are found to exist in fact with the

protection necessary to transform such

interests into legal advantages. The

entities whose preterhuman interests are

in such manner protected are called

juristic (fictitious, artificial or moral)

persons in contradistinction to natural

persons. juristic persons are either

aggregates of persons (universitates per

sonarum") or aggregates of things (uni

versitates rerum).1a

Private law recognizes the following

classes of juristic persons: —

1. The state, or the governing social

entity, in its private legal relations. In

this aspect the dominant entity does

not authoritatively represent its inter

ests by virtue of its attribute of sov

ereignty. Its activity here is the same as

that of any free citizen in the state in

the satisfaction of private economic

necessities. In this activity a state is

called the fiscus," or treasury, in con

tradistinction to the activity in which

the state represents public interests of

the community by sovereign law in the

governing sense (res M500).

2. Public communities within the

state, which represent public interests:

thus, municipalities, parishes, towns,

provinces and similar communities.

3. Aggregates of persons, such as as

sociations (corporations)2o arising from

joint concurrence or agreement, which

have legal interests, in that the law gives

them a legal position. According to the

conditions of the legal recognition of

their juristic personality, such corpora
 

“B. G. B. distinguishes as follows: The period of

minority up to the age of seven years; the period

of minority in the strict sense, between the years

of seven and twenty-one, in which there is limited

disposing capacity (8. G. 8., secs. 106-113); and the

period of majority beginning with the completion

of the twenty-first year. Minors of the age of

eighteen may receive a declaration of majority

(B. G. 3., secs. 3-5).

l‘B.G.l3., secs. 7-11.

l"The first section of B. G. B. provides: "Capacity

of persons for rights begins with the completion of

birth." This excludes every species of corporal

ownership and bondage. Capacity for rights con

tinues until death, or until legal declaration of death

(B. G. 8., secs. 13-20).

11B. G. 13., secs. 21-79.

"Foundations (Stiftungen) and institutions (3.63.

secs. 80-89).

"8.6.8., sees. 89, 928, 1936, 1942, 1966.

20B. G. B., secs. 21, 55-79.
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tions (colleg'la corpora) are: guilds and

industrial fraternities, and those privi

leged aggregates of persons which are

under state supervision (collegia soda

h'ci'a); for example, the Roman collegia

funeraticia, and modern associations for

accident, age and health insurance in

the German Empire. These associa

tions under state recognition have social

objects as opposed to objects of the

state or of individuals.21

4. Associations for profit (societates

guwstuariw), which the law specially in

vests’z with the capacity for having

rights; thus, share companies," regis

tered associations and mining com

panies, in the modern law.

5. Churches, churchly associations

and institutions.

6. Foundations," that is, complexes

of property which are recognized by the

law as holders of rights for the accom

plishment of certain limited objects;

pie cause, etc.

II. The object of an interest (which

is the basis of all private legal relations)

is always a relation of fact, of one or

more physical or juristic persons, con

sidered as legal subjects, with reference

either to other persons or to things.

The relation of a legal subject with

reference to other persons forms either

family law or the law of obligations.

 

The relation of a legal subject with

reference to things by virtue of which

a thing is under the dominion of the

person entitled, either in its entirety, or

only in a particular way, makes the law

of real relations—the law of things.

Inasmuch as things (but not persons)

may be subjected in whole, or in part,

to the direct dominion of a subject, they

are frequently called the objects of

rights.

The conception, thing,“ includes —

1. Material things, as follows: —

(a) Movable things (res mobiles, Fahr

habe); thus, money, articles of com

merce, goods, animals (res sese moventes) ,”

clothing, arms, provisions, etc.

(b) immovable things (res immobiles,

Liegenschaften); thus, lands.

2. Immaterial things; thus, corporal

existence and freedom, reputation,

authorship in works of literature and

art, inventions, etc.

III. The relation which is the basis

of an interest forming a private legal

relation, is established, conformably to

legal order, by a definite fact. By this

fact, legal relations acquire a character

istic legal protection, and the imminent

interest is elevated to the plane of legal

advantage. The impulse by which this

is accomplished is called the juristic fact.

 

11Of this class are associations for health insurance

according to see. 25, imperial statute (June 15,

1883) (Gareis, Reichsgesetu 5. 147-8, 40); also

fraternal associations for accident insurance accord

ing to sec. 23, imperial statute (July 6, 1884) (Gareis,

Rn'chsgesetu 6. 28-9. 40, 7, 14, 58, 60-1); and insti

tutions for insurance according to sec. 68, Invaliden

ursicherungsgesetus (July 13, 1899) (Gareis.

Reichsgesetze III, 12). It is one of the chief objects

in the social aspect of the law (Sozialpolitik) to pro

mote such associations having social ends with

functions legislatively determined, and with definite

rights fixed by statute.

“3.6.8., sec. 22. Cf. Cosack.B. R.. see. 29.

“Share company (Aktiengesellschaft). Registered

association (ei'ngaragmtGmssenschaft). Cf. below,

see. 23, Ill. 5.

"B. G. 8., secs. 80-88.

IsSalkowski. Inst., sec. 81; Sohm, Inst, sees.

45, 46. The kinds of things classified, B. G. 8.,

secs. 90—103.

a“Completely dependent persons — that is, slaves.

where slavery exists as an institution, or has existed.

are to be included among things. For illustration,

in Germanic Volksrccht. smus and ancilla were

coupled together with has, equus, etc. Slavery had

its origin in ancient times and in the Middle Ages

in subjugation in war, and in conquest. Slavery of

individual persons arose out of the relation of such

persons to a people subjugated in war; out of slave

birth, captivity and servitude for debt. It is inter

esting to note that certain very ancient laws, in

order to favor freedom of individual persons. in

certain cases recognized a prrzsumptio libcrtatis,‘

thus, for mmple, the law of the Cretan city.

Gortyn (about 450 B.C.). See A. Gmoll in the

scientific supplement to the Programm dc: stddl.

Progymnasiums su Sm'egau (1889), I, 14, p. 10).
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Such a juristic fact is also required for

the extinction or alteration of a legal

relation or a legal advantage.“

Juristic facts include —

(a) Elemental occurrences in the

course of nature. Such occurrences may

be destructive, as in the case of a hail

storm, or the death of persons or animals.

They may be productive, as in the

growth or ripening of fruits, or the birth

of persons. Finally, they may be altera

tive, as in physical or chemical processes,

or in a destructive or productive influ

ence upon life and human interests

through lapse of time.“

(b) Human acts, or the casually de

rived operation of the human will on

the external world. These acts may

be: (1) such as are in conformity with

legal order, as governing external rela

tions, and which accordingly are called

lawful acts; or (2) such acts as are con

trary to the rules of legal order, and

which are called unlawful acts.

juristic facts" arising out of lawful

acts are either unilateral dispositive acts,

as in a voluntary transfer on the part

of an owner of his ownership, or in the

making of a will; or

Such acts are bilateral, in agreement,

which is a concurrence of will ‘of two or

more private persons, whereby ‘a change

is to be effected in their rights, in accord
 

ance with legal order. The most im

portant operation of agreement lies in

the domain of the law of obligations.

Yet there are agreements having a real

operation (tradition, delivery); and some

lie in the domain of family law and the

law of inheritance.

Unlawful acts by virtue of positive

law operate to create obligations to pay

damages,‘0 penalties, or both, and of

course operate also to extinguish or

alter rights.31

IV. The fourth element of private

law is the protection of the relation

itself,32 or the protection of the interest.

This protection extends so far as is

possible with the means afiorded to

legal order—command and prohibi

tion — and so far as it desires to protect

the individual having in view its social

function.

This protection is afforded in a variety

of ways.

1. In the abstract.

(a) Even in the ideal; that is, through

the simple existence of legal standards.

In this aspect, command and prohibi

tion, as such, operate on morally gov

erned and law-abiding men. It is

sufiicient for them to know what is com

manded and what is prohibited, in order

that their acts may conform to legal

order.

(b) In a practical aspect, the simple

existence of legal duties, the existence of

courts, justice, the machinery of the

law and public access to the courts with

a possibility of judicial enforcement, are

sufficient to deter many men from those

acts which are prohibited, and to occa
 

27The situation in which a young man. capable

of marriage, stands to a young lady, and his interest

in her, in her affection and fidelity. are protected

only by the impulse of the juristic fact of an action

able betrothal or marriage. The interest which

one may have in the complete use of a garden is

first protected by the impulse, or juristic fact, of a

conveyance, or recording of a title which makes

the garden his property. The interest which one

who sufi'ers a physical injury has in damages for

the expenses of his cure, lost time and smart-money,

arises at the same instant that the injury is sus

tained. If the damage is fully satisfied by payment,

then the payment (solutr'o) becomes the operative

juristic fact of the extinction of the claim for dam

ages.

a"Cf. the legal institution of prescription. B. G. 8.,

secs. 194~225; usucaption. B. G. 3., secs. 937-945;

concerning time and dates, B. G. 13., secs. 186—193.

"Dispositive acts, see B. G. 5-. secs. 104-185.

"B. G. 8., secs. 823-853.

“The criminal act of setting fire to a house which

completely destroys it extinguishes the object of

ownership. The claim for damages therefore rests

upon a different object than that of ownership.

See note 30. supra.

a*Cj'. Sohrn, InsL, secs. 26, 33.
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sion those acts- which are commanded

by legal order.

2. In the concrete.

(a) Even to the extent of permissive

acts of self-help, but only in cases of

necessary defense (Not'wehr), or neces

sity" arising from the existence of

danger (Notstand).

(b) Through precautionary judicial

and extra-judicial measures of security;

thus, Protestations4 (Verwahrungen) [dec

larations against consequences possible

to be drawn from positive acts, or

silence]; Reservation" (Vorbehalte) [decla

rations limiting the ordinary effect of

the abandonment or transfer of rights];

Kantian“ (sicherheitsleistung‘s) [an act

by which a future injury to a right may

be either avoided, or by which, in the

event of its infringement, restitution

may be secured]; Realkaution" [the giv

ing of bail or pledge for security];

Verbalkaution“ [an agreement by which

the parties establish the compass of the

right involved and the penalty for its

violation]; Immission" (Besitzeinweis

ung) [the act of the creditor taking

possession of property of his debtor for

security, corresponding to the missio in

bona of Roman law], etc.

(c) Procedural assertion of rights

threatened or infringed, by means of

action including either complaint or plea.

THE SYSTEM OF CIVIL LAW

The systematic classification of private

legal standards must be based on those

interests which subjects of rights have

or may have by virtue of their existence,

and their real or artificial will. These

interests exist with reference to things,

or the attitude of persons. Otherwise

expressed, the object of these interests

IS ——
 

“B. G. 3., secs. 227-231, 859.

"German legal terminology. — Translator.

“B. G. B.. secs. 232-240.

(a) A situation with reference to a

thing; or

(b) A definite attitude of a person."

Accordingly there arises a twofold

legal division: —

(a) Legal standards by which a situa

tion of persons to things is maintained;

and

(b) Legal standards by which a situa

tion of persons with reference to other

persons, or an interest in the attitude

or conduct of other persons, is main

tained.

The legal division corresponding to

the rights involved is —

(a) Rights with reference to things;

and

(b) Rights with reference to persons.

Inasmuch, however, as things consist

of material and immaterial property, the

law of things falls into two groups: —

(a) The law of material things, and

(b) The law of immaterial things.

In like manner, interests in the atti

tude of persons present a further divi

sion.

Such interests may arise from natural

(physiological) and ethical relations in

herent in kindred life and from other

relations growing out of such association.
 

"A double sense is to be borne in mind . . .

whether the interest is that of an unrestrained deter

mination of the will. or whether the interest is in

an object. it is to be further remarked that an

interest in the conduct of a person may be directed

immediately toward a thing. The vendee of a horse,

to whom delivery has not yet been made. has, of

course, an interest in the horse; but his situation

with reference to a particular horse. or a horse in

general, is not such as legal order will protect solely

on the ground of a contract of sale. It is accord

ingly possible to distinguish between an economic

interest, and a juristic interest or a legally protected

interest.

The existence of an economic interest is recog

nized by law to the extent that a creditor is obliged

to accept the performance of an obligation through

a third person who is not his debtor. (See B. G. 8..

sec. 267. and q’. Windscheid. Pand., sec. 342. 4.

and literature there noted.) But the legally inter

esting, the actionable, and above all the protected

fact is still the interest of the creditor in the conduct

(performance. payment. etc.) of the debtor.
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In other words, these interests may arise

from the naturo-ethical nature of the

family, or they may spring from volun

tary acts of persons having a free

determination of will. Obligatory inter

ests may arise from duties voluntarily

assumed and requiring a definite atti

tude in accordance with legal order, as

when a person obliges himself to certain

conduct by agreement. Such duties may

also spring from acts in contravention

of legal order — delicts — and oblige

a person to a definite attitude; such as

an obligation to pay damages.

The law of persons accordingly severs

into —

(a) Family law, and

(b) The law of obligations.

The law of immaterial things, which

includes the right of freedom from re

straint, freedom from injury, the right

of reputation, and the right to intel

lectual creation, may also be considered

as the law of personality. This divi

sion relates to rights peculiar to one’s

own person (Rechte an der eigenen Per

son, oder Persfinlichkeitsrechte)"

The foregoing concludes the strict

logical arrangement of the law. Didactic

and practical considerations of expedi

ency require a further distinction. Its

basis is that certain events at one and

the same time may essentially involve

 

2"To avoid possible confusion. it should be stated

that these rights form simply one of the classes

of the major division, rights in rem. as oppoud to

rights in personam. Rights in rem avail against

the whole world, while rights in persona»; attach

only as against definite persons.

There is another leading division of rights, 1'. e..

proprietary and personal. Proprietary rights have

an economic basis. while personal rights have only

a juridical basis.

Rights peculiar to the person in the sense here are

one of the divisions of the law of things. See appen

dix. See also Salmond, Jun'sprudenee (2d ed.. 1907).

sec. 82; and Schuster, Principles of German Civil

Law (1907). p. 67. -—-Translalor.

material and immaterial things, the law

of obligations and family law, and may

affect the whole existence of persons in

their economic relations. These events

operate as juristic facts. They accord

ingly might, like all other juristic facts,

remain unnoticed in a systematic ar

rangement of the law, except that in

such case their position would necessitate

separate prominence in every depart

ment of law. Such a plan would be

extremely cumbersome, and would lose

in that comprehensiveness and clearness

which necessarily follow from a same

ness of starting point which is syste

matically adhered to.

Events of such extensive influence as

to involve the four groups of the law

which have been classified are —

The death of a physical person; and

The creation, alteration or extinction

of a family relation, which while sus

ceptible of consideration as an object

of interests, may be regarded at the

same time as a dispositive juristic fact.

In consequence of the practical neces

sity of classifying such events, two

groups of legal rules arise, which may

be combined under the expression,

“mixed law of persons and things." The

first of these groups is based on the

event of death and produces the law of

inheritance. The second governs the

relation of pure family law to the law of

things and obligations, and is called the

law of family property.

Private law, therefore, is classified into

the following six divisions: -

I. The law of personality;

II. The law of material things;

III. The law of obligations;

IV. Pure family law;

V. The law of family property; and

VI. The law of inheritance.



Professor Gareis’s Introduction to the Science of Law‘

AS A CONTRIBUTION TO GENERAL JURISPRUDENCE

By ARTHUR W. SPENCER

HE inconvenience of the lack of a

satisfactory term to designate the

study of those larger problems of the

law which are concerned with its nature,

origin, function, and growth, tends to

some confusion and no doubt hinders

the full and symmetrical development

of juristic science. Not wholly satisfied

with the way this difficulty has been

met by most writers on the theory of

law, the present author has long sought

in vain a descriptive term which should

adequately difierentiate the subject

matter of the broader science sometimes

awkwardly called by the name of "theo

retical jurisprudence," and that of the

narrower science which has only to do

with the ascertainment and interpreta

tion of existing law and its application

to technical problems arising in the

course of everyday professional prac

tlCe.

Speaking generally, there are two pos

sible ways of approach to the law, and

perhaps it is not really so complicated

and diflicult a matter to point out the

distinction between opposite methods as

might appear at first. One way of deal

ing with the law, and the way most

familiar, sets apart from everything

else the existing law, segregating it from

other subjects and concentrating the

whole attention upon that; to put it

 

‘Introduction to the Science of Law. Systematic

Survey of the Law and Principles of Legal Study.

By Karl Garels, Professor of Law at Munich.

Translated from the third revised edition of the

German by Albert Kocourek, Lecturer on Juris

rudence in Northwestern University. With an

ntroductlon by Roscoe Pound, Story Professor of

Law in Harvard University. Boston Book Co.,

Boston. Pp. xxix, 329 + 45 (appendix and index).

($3.50.)

differently, the law is studied solely from

a legal standpoint. The technical sphere

of the professional lawyer does not

embrace subjects with which the law is

closely related; it does not include the

study of other social institutions, and

of the relation of the law to the forces

at work in society. The technical or

specialized science of law does not re

quire a knowledge of political science,

or of economics, or of any other science.

Such knowledge will of course be useful,

and I am not saying that the juris~consult does not utilize its assistance in

solving the problems of the law; my

contention is that when he has recourse

to any systematic knowledge outside the

legal sphere he has abandoned the

methods of legal science in the narrower

sense adopted by the legal profession.

Moreover, the books of the law, par

ticularly the reports of decided cases,

are full of unsystematic knowledge of

matters not embraced in the law as it

actually exists — they are full of deduc

tions from rules of morality, and of

observations which derive their sole

sanction from an appeal to common

sense—I prefer to think that such a

method is properly to be described as

extrajudicial when employed by a judge.

It is surely extrajudicial, if the profes

sional duty of a judge is limited to the

task of discovering and applying exist

ing law, and of molding the develop

ment of new law solely in accordance

with a process of induction from ac—cepted legal principles.

The other method of studying the

law is by treating it not as a segregated
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institution, to be taken up wholly by

itself, with a view to examining its

internal structure, but by studying it

as the component part of an aggregate

of institutions, and considering it in its

external relations with subjects with

which it is closely connected. In this

case the standpoint is not simply that

of the legal practitioner, but is that of a

student of the general problems of

human society. The law, however, is

the real object of study, in this case as

much as in the other. The science based

upon this study is likewise legal science,

but in a broader sense. As distinguished

from jurisprudence in the specialized

sense, there is another science of juris

prudence which is concerned with the

law only in what I will call, for want

of a better term, its extralegal relations.

One might suppose, at a superficial

glance, that the antithesis between these

two modes of study might be expressed

by the terms “general” and “special”

jurisprudence, and they might well

answer, if the only controlling considera

tion were that of the availability or non

availability of a particular method for

the circumscribed purposes of the legal

specialist. The word “general” how

ever, is not descriptive, for it suggests

emphasis on general rules formulated by

induction from a great number of special

instances, and the science of law in the

narrower sense is quite as fruitful of

such general rules as the broader science

of law. The term “general” is also dis

tinctly misleading, for it might seem to

bring the science of comparative juris

prudence within the scope of “general"

jurisprudence, though it may really be

long quite as well to the special science

of law. If the nomenclature is adopted,

therefore, it can be accepted only with

reservations.

Prof. Holland's definition of jurispru

dence, in the broader sense, is that “it

is a formal, or analytical, as opposed to

a material‘ one; that is to say, that it

deals rather with the various relations

which are regulated by legal rules than

with the rules themselves which regu

late those relations."l

I confess that while this definition is

clear as to substance, I find it somewhat

confusing in its terminology. For it is

not quite clear why certain relations

regulated by legal rules should be de

scribed as formal and the rules them

selves as material, when the contrary

might equally or more readily appear

to be true. The term “formal" science

of jurisprudence, to me, suggests a

science of legal formulas or formal rules

quite as readily as a science of the mate

rial out of which such legal forms might

be supposed to be constituted.

I hold Professor Holland's abilities in

too high esteem to maintain that he is

not justified in regarding the relations

comprehended in the “grammar" of the

law, to use his own metaphor, as belong

ing to the form rather than to the sub

stance of the law. My criticism is only

that an ideal terminology should be

entirely free from ambiguity, and self

explanatory, and that the distinction

between the external and internal

methods of study of the law is not ex

pressed with sufiicient clearness merely

by treating the difference as one between

form and substance. It is reasonably

plain, from his definition, that by

“formal jurisprudence" Professor Hol

land means the study of the law in its

broader aspect, from a standpoint not

purely legal; that it is, in fact, a study

of fundamental principles underlying

and not included in the visible structure

of the law, and his term "formal juris~prudence" is thus evidently meant to

be synonymous with jurisprudence in

the broader sense in which I have de

 

‘The Elements of Jurisprudence, 11th ed.. p. 6.
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fined it, even though it may be hard to

determine whether his treatise, as

actually executed, is to be classed as a

work of jurisprudence in the broad or

in the special sense.2

Sir Frederick Pollock says that legal

science, in its widest extent, falls into

two great divisions, namely, the Theory

of Legislation or Final Jurisprudence,

and Jurisprudence Proper. The latter

in its turn falls into two fundamental

divisions, the Theory of Positive Law,

and “the learning of lawyers in the

special sense."3 By the Theory of Posi

tive Law he means the study of the

form of law, "showing us the gen

eral characters of existing laws and legal

institutions," and he thus seems to

accept Prof. Holland's distinction with

out committing himself to his termi

nology. By “the learning of lawyers in

the special sense" it is plain that he

means Special Jurisprudence as I have

defined it. His term “Theory of Posi

tive Law" however, seems needlessly

broad, when we find him, a moment

later, subdividing the special science of

law into a theoretical and a practical

branch. The term General Jurispru

dence would be more specific. Whether

the Theory of Legislation should be con

sidered as included, partly at least,

within General Jurisprudence, need not

here concern us.

There is another term which suggests

itself in this connection as possibly

applicable to General Jurisprudence, and

that is the word “encyclopedia," as used

not in Anglo-American legal literature

but in that of the Continent. "Ency

clopedia" suggests first of all an alpha

betical arrangement of the material of

the law, but the term has been applied

 

‘Sir Frederick Pollock is inclined to take issue

with Professor Holland as to the practicability of a

science of the "grammar" of the law. See Essays

in Jurisprudence and Ethics. pp. 7 a seq.

‘Essays in Jurisprudence and Ethics. p. 262.

to arrangements made on a difi‘erent

plan. Korkunov has sketched the his

tory of legal encyclopedia on the Conti—nent and has argued with great clear

ness what are its shortcomings as a

distinct science.‘ He maintains that

encyclopedia has failed to realize the

high hopes entertained of it by Schelling

and Hegel, because, as a science of legal

sciences, it has had no special matter to

work upon apart from the matter of the

law. It has been primarily a review of

existing law, with its attention directed

mainly toward exposition rather than

toward philosophical investigation. Even

those writers who have employed ency

clopedia most scientifically, says Kor

kunov, with a reference to Gareis, have

laid greater stress on a review of

special juridical matters than on a

general treatment of jurisprudence.

Whether encyclopedia is based on a

visionary conception and cannot suc

ceed in establishing itself as an inde

pendent science, as Korkunov contends,

raises a question which has many side

issues. Encyclopedia, "a circle of sci

ences," implies no particular method of

investigation, but a combination of vari

ous methods. Gareis, for instance, indi

cates three possible methods of inquiry.

In the fullest sense of the term, "encyclo

pedia" would necessarily mean the fusion

of all special methods for the realization

of one general aim. But the internal

and external methods of study of the

law will not blend, unless the subject

matter studied is identical. Law in the

sense of a fixed formula is one thing,

and law as a product of social forces is

another. Any attempt to mingle the

general science of law with the specialized

science of the content of the law is like

trying to mix oil with water - the two

elements cannot be combined. We are

apt, therefore, to find the encyclopedists

 

‘Theory of Law. pp. 9 et seq.
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either attempting to bridge the gulf

between two distinct sciences, and fail

ing to secure the unity at which they

aim, or else confining themselves to the

theoretical, analytical side either of gen

eral or of special jurisprudence. The

notion of an encyclopedic science of law

therefore breaks down, because it at

tempts to bring an artificial unity out

of a necessary diversity.

The term "encyclopedia” is thus not

available as an equivalent for General

Jurisprudence, but Korkunov’s term,

General Theory of Law, though it may

not be desirable to adopt, is meant to

be synonymous. This is evident from

the definition found in his comment on

Miiller's System der Rechtsgrtinde‘: —

The general theory of law verifies everywhere

the positive law from the technical and logical

point of view, shows the internal connection, the

essence of the social organism, and refers it to

the general principles of human activity in

society and the state. It is thus the keystone

of jurisprudence. It binds into a whole the

separate parts and their diverse contents. To

attain this object it ought to observe rigorously

the objective method, and avoid all subjective

construction.

The foregoing considerations will per

haps make it easier to assign Prof.

Gareis's “Introduction to the Science of

Law" its proper place in the literature

of General Jurisprudence. The full title

of this work, which was first published

in 1887, is, “Enzyklopddie und Metho

dologie der Rechtswissenschaft (Einlei

tung in die Rechtswissenschaft)” The

section on Methodology, which is wholly

concerned with methods of legal study,

occupies only a few pages at the end of

the book. The real title, therefore, is

“Encyclopedia of Jurisprudence." The

translator has wisely rejected the word

"Encyclopedia” as misleading to Ameri

can readers, but in seeking any sound

 

‘Theory of Law, p. 37.

estimate it is necessary to notice the

plan on which the treatise is con

structed and the manner in which it

fulfills the purposes of legal encyclo

pedia.

The real, if not the professed aim of

the treatise is twofold: (1) to develop a

theory of fundamental principles of legal

science, and (2) to arrange and classify

the main heads of German law in accord

ance with an application and develop

ment of that theory. The first part of

the book, comprising somewhat less

than half of its contents, is concerned

with theory, the second and greater part

with analysis of the underlying prin

ciples of German private law in detail.

This plan doubtless answers to the notion

of “encyclopedia," and as "encyclo

pedia" the work is perhaps open to

Korkunov’s objection that it is "more

like a simple review of special juridical

matters, for its general part is less

developed.”0 Or, if the second part,

like the first, employs the method of

general jurisprudence, the work is not

an encyclopedia. Certainly Legal Sur

vey, translator’s equivalent for

“encyclopedia," is not to be confounded

with the general theory of law.

Were the theory of law fully developed

as a separate science, it would be un

necessary, as Korkunov intimates,7 for

a writer to preface an analysis of a sys

tem of existing law, which this primarily

is, with a discussion of general principles.

There would be something even incon

gruous in the juxtaposition of treatises

on two distinct subjects. But in the

absence of a generally accepted scien

tific theory of law, which can serve as

the basis of any compendious exposi

tions of this kind, such an introductory

portion prepares the way for an analy

tical presentation of legal principles with

 

°Theory of Law. p. 19.

"Theory of Law. p. 37.
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terminological exactitude and with the

orderliness of arrangement desired.

The chief interest of the treatise, for

the American student, is naturally found

in its first part; the interest of the

second part, as a scientific analysis of

German law, hinges on the soundness

of the doctrines found in the opening

portion and applied to practical use in

the second.

The first part of Gareis's work is re

markably easy to read. There are no

bristling idiosyncrasies of thought or lan

guage, no statements which overtax

credulity or invite serious controversy.

The theory that the law is a system of

protected interests has already been

made familiar to American students by

the translations‘ from recent German

legal literature which have already ap

peared, and may be doubtless consid

ered to have already made a place for

itself as the orthodox doctrine of modern

legal science. A book based upon this

theory, therefore, and executed with the

qualities of sanity and breadth of view

so conspicuous in Gareis, makes a direct

appeal to the scientific mind and can

scarcely fail to meet with an apprecia

tive and sympathetic reception.

Take, for example, Prof.

luminous definition of law: —

Gareis's

 

denominated peaceable regulation even though

there be a possibility and even a necessity of the

maintenance of legal order, in the extremest

cases, by supreme force, as in the event of insur

rection or war. It is therefore peaceable regu

lation, inasmuch as its means (i. e. commands

and prohibitions) are first of all peaceable, and

as the establishment and maintenance of peace

and tranquility are the conditions necessary to

a development of human powers, and the progress

of civilization.“

In only one respect does this defini

tion invite criticism, and that is as to

whether the law essentially implies peace

able regulation. This is undoubtedly a

much controverted question. I am in

clined to think, however, that if Gareis's

definition would have to be modified in

this particular, the modification would

be only slight and would not go to the

root of his definition. Jhering has strongly

emphasized the nature of the law as a

conflict of opposed interests, but it may

be, and usually is, a peaceable conflict,

in the sense that the contestants do not

usually rely solely on physical force.

And in the case of a state laboring to

put down an insurrection, or a king

striving to conquer a neighboring prov

ince, obviously the restoration of peace,

though peace in that case be synony

mous with subjection, must precede the

complete establishment of law.

Germany unquestionably leads the

world in the philosophical science of

jurisprudence, and Gareis is a good ex

ample of the modern scientific school

which includes Jhering, Gierke, Brunner,

Kohler, Merkel, and others. This school

has taken the place formerly occupied

by the historical school in Germany, and

will no doubt have an equally strong

influence on Anglo-American legal

thought. In England, the trend of

general jurisprudence has been toward

 

Law is the (means of) peaceable regulation

of the external relations of persons and their

social communities among themselves. It is

a regulation (norma agendi), adjusting or stand

ardizing through commands and prohibitions.

its object is the adjustment of the external

relations of mankind and social communities.

It does not concern itself with internal activi

ties, which belong to the domain of morals or

religion. Its end and purpose is such a method

of influencing these relations by commands and

prohibitions that it may be justly called peace

able regulation. It may involve, though not

by necessity, measures of oo-ercion.B It is

8As’. to this point. the co-ercive nature of the

law. Gareis is satisfactory where Korkunov seems

too idealistic. Gareis puts the truth of the matter

very clearly when he says: "Concrete compulsion

is not necessary as the object of a particular legal

rule; but law nevertheless is excluded from those

human activities where force is not possible." P. 37_

'Pp. 29-30.
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the position of the modern German jur

ists. The so-called “analytical" school

is giving way to a school of scientific

jurisprudence which freely utilizes the

results of the social sciences. Through

out the world, we are tending toward

unity of legal knowledge and a common

basis of legal investigation, and the work

of contemporary German jurists, par

ticularly of those who, like Gareis, have

most successfully shaken off the shackles

of Hegelian idealism, should no longer

be regarded as alien and forbidding by

the American lawyer.

Gareis's exposition of the principles of

legal classification is marked by an ex

treme lucidity—the lucidity of invin

cible logic and strong common sense.

Especially clear is the differentiation of

the fields of public and private law, and

of the law of persons and the law of

things. The publication of his treatise

in this country should work a wonderful

clearing of the atmosphere of juridical

discussion.

In laying aside the book, I cannot too

strongly emphasize the merit of its

succinctness and brevity, which should

in no way be confused with super

ficiality of treatment, the author having

compressed a vast amount of pregnant

manner within the scope of a short ex

position. Its simplicity, in these days

of complex and involved treatises, is an

inestimable advantage. It also deserves

to be prized by American students as a

most useful key to the German Civil

Code.

Reviews of Books

COLLIER ON BANKRUPTCY

The Law and Practice in Bankruptcy, under the

National Bankruptcy Act of 1898. By William

Miller Collier. 8th edition. with amendments of

1903, 1906 and 1910, and with decisions to date, by

Frank B. Gilbert of the Albany bar, editor of Street

Railway Reports, Annotated; joint author of Com

mercial Paper, etc. Matthew Bender 8: Co., Albany.

Pp. lxxxi, 854+ 244 (General Orders and Forms)

+ 157 (Rules and Statutes) + 51 (General Index).

($7.50.)

EGARDING the general merits of

Collier on Bankruptcy, there is not

much to say in addition to our comment

on the seventh edition of this leading

work on the subject (see 21 Green Bag

587). The eighth edition has been made

necessary by the important amendments

to the national bankruptcy law adopted

last year. These amendments were not

radical, as they were the outcome of a

careful study of the working of the law,

and were framed to clear up some points

concerning which there had been con

fusion, but they were far reaching, over

riding interpretations of the statute that

had come to prevail in many jurisdic

tions. Moreover, during the two years

since the preparation of the seventh

edition, many important decisions on

matters of bankruptcy law have been

rendered. Mr. Gilbert, the high quality

of whose work was exhibited in the

seventh edition, has consequently made

some important changes in his treatise.

The new edition has kept pace with the

latest developments of the law in this

important field, and will continue to

perform the service of an indispensable

handbook of the law as it stands at the

present time. The system of useful

cross references and convenient appen

dix of general orders and forms continue

to play the part of prominent features.

There is no increase in the number of

pages
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ENGINEERING CONTRACTS

Contracts in Engineering: the interpretation and

writing of engineering-commercial agreements; an

elementary text-book for students in engineering,

engineers, contractors and business men. By

James Irwin Tucker, B.S., LL.B., member Boston

Society of Civil Engineers, and Asistant Profes

sor in Civil Engineering at Tufts College. First

edition. McGraw-Hill Book Co., New York.

Pp. xii + 274 + 19 (appendix) + 14 (index). ($3

net.)

HIS book is not primarily a law

book, and is too elementary in

character to be of use to the practising

lawyer, being intended chiefly for students

of engineering. The writer lays great

emphasis on the importance of the busi

ness side of the engineering profession.

Of late the number of undertakings of

great magnitude has increased, and the

technical knowledge of the engineer, if

he has the requisite business training,

renders his services invaluable in a great

variety of positions in the employ of

corporations. Hence the advantage of

his familiarizing himself with the prin

ciples of business law involved in the

successful practice of his profession on

its business side.

The book deals mainly with the law of

contract, but there is also much informa

tion regarding the subjects of agency,

corporations, torts, and real property,

presented in its bearings on engineering,

and the engineer who has charge of large

construction contracts should certainly

have some knowledge of these subjects.

It is a book evidently prepared by a man

of careful and practical methods, and

should well serve the purpose for which

it was designed.

BLACK'S LAW DICTIONARY

A Law Dictionary; containing definitions of the

terms and phrases of American and English juris

prudence ancient and modern, and including the

principal terms of international, constitutional,

ecclesiastical and commercial law, and medical

jurisprudence, with a collection of legal maxims,

numerous select titles from the Roman, modern

Civil, Scotch, French, Spanish and Mexican law,

and other foreign systems, and a table of abbrevia

tions. By Henry Campbell Black, M.A. 2d edi

tion. West Publishing Co., St. Paul. Pp. vi + 1238

+ 76 (appendix). ($6.)

HE first edition of this standard

dictionary, issued in 1891, immedi

ately took its place on the shelves of the

legal profession as one of the most use

ful and convenient works of the kind in

existence, and the second edition, just

issued, has been brought fully up-to-date

by the inclusion of new material, with no

increase in the bulk of the book. Its

advantages over some other standard

dictionaries, executed with no less abil

ity, are found in its one-volume form,

in the copiousness and succinctness of its

materials, and in its being distinctly a

dictionary and not an encyclopedia.

The book is not too bulky to be handled

easily, and its makers have produced a

great time-saver.

The new edition affords evidence of a

high degree of skill, not the least merit

being the discernment with which the

author has employed well chosen brief

quotations for the purpose of illustrat

ing his definitions. The extracts from

judicial opinions have been made, as he

says in his preface, with the idea of

bringing to light the “best and clearest

thinking" upon the meaning of techni

cal terms. As a consequence, a brevity

and a lucidity are secured which are

most commendable. The new matter

which has been added, especially in the

field of medical jurisprudence, will start

the book on a career of renewed use

fulness.

LAND REGISTRATION IN

ENGLAND

Land Law and Registration of Title: A Compari

son of the Old and New Methods of Transferring

Land. By Eustace J. Harvey. Longmans, Green

81 Co., New York and London. Pp. 278. ($2.60

net.)

HE writer of this book gives a clear

exposition, evidently addressed pri
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marily to the layman, but sufficiently

intricate for the American reader be

cause of the complexity of the subject,

of the English system of conveyancing

and of the tremendous inconveniences

of that system which call for the intro

duction of governmental registration

and guarantee of titles. The last eight

chapters are concerned with registra

tion. The writer shows a thorough grasp

of the English law of real property and

conveyancing, and the American convey

ancer who desires a well-rounded library

of his particular specialty will make no

mistake in adding a well-executed work

of this kind to his collection.

The author shows himself an earnest

believer in registration, and advocates

the reform with almost partisan warmth.

He perceives, however, the difficulties

of carrying out this reform until the real

estate law of England has been much

simplified. The preparation of a regis

ter recording all forms of interests in

land would necessitate no less labor

than that of the creation of a second

Domesday book, but Mr. Harvey does

not share the feeling since expressed by

the Royal Commission on the Land

Transfer Acts as to the difiiculties being

wellnigh insuperable. His able discus

sion of the problems of registration will

interest the reader who cares to look

into the English phases of this subject.

Index to Periodicals

,flrlicla on Topics of Legal Science

and Relaled Subjects

BOOKS RECEIVED

ECEIPT of the following new books is ac

knowledged:—

A False Equation: The Problem of the Great

Trust. By Melville M. Bigelow, Dean of the Bos

ton University School of Law. Little. Brown 8:

Co.. Boston.

Proceedings of the Thirty-first Annual Session of

the Ohio State Bar Association, held at Cedar

Point, Ohio, July 6. 7 and 8. 1910. V. 31. Pp. 135.

New York State Library Yearbook of Legislation,

1908. By Clarence B. Lester, Legislative Refer

ence Librarian. Legislation Bulletins 37-39. Uni

versity of the State of New York, Albany. Pp. 465

+ index. ($1.)

The Commercial Code of Japan. By Yang Yin

Hang. Graduate in Law of the Waseda University.

Tokyo, Japan, Master of Law. University of

Pennsylvania. University of Pennsylvania Law

Series, no. 1. Boston Book Co.. Boston. Pp. xxiii,

295 + 23 (index). ($3.50.)

The Law Applied to Motor Vehicles; with a col

lection of all the reported cases decided during the

first ten years of the use of Motor Vehicles upon

the public thoroughfares. By Charles J. Babbitt

of the Massachusetts Bar, author of "Index-Digest

of Massachusetts Motor Vehicle Law." With an

introduction by Francis Hurtubis, Jr., of the Massa

chusetts bar. John Byrne & Co.. Washington.

D. C. Pp. 75 (table of cases, etc.) +748+329

(appendices) + 51 (index). ($6.50 delivered.)

Administrative Law. "Administrative Ex

ercise of the Police Power." By Thomas Reed

Powell. 24 Harvard Law Review 268 (Feb.).

A large number of judicial decisions bearing

on the exercise of administrative powers under

various kinds of statutes are examined, with

the aim of making a comprehensive study of

the whole subject.

Agency. "The liability of an Agent to Third

Persons in Tort." By Floyd R. Mechem.

20 Yale Law Journal 239 (Feb.).

A short monograph which states succinctly

the rules governing the subject, with little dis

cussion, and with very full citations.

Aviation Law. “Aviation and Future Legis

lation." By H. G. Meyer. 36 Law Magazine

and Review 176 (Feb.).

"These observations deal only with a few of
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the points that will have to be considered by the

Government which places an Aviation Act upon

the Statute Book."

Codification. "The Need for Codifying

the Law of England." By Walter G. Hart,

LL.D. 36 Law Magazine and Review 129 (Feb.).

"Why is it that so little progress has been

made? The reason apparently is that there is

as yet no sufficient body of public 0 inion in

favor of it. The lay public is probably avorable

to the idea, but is apathetic. It has long ago

abandoned any hope of being able to deal with

the amendment of so intricate, complicated

and cumbrous a subject as the law of England.

It feels that it is a matter it must leave to

experts, the legal profession—and the legal

profession is on the whole opposed to codifica

tion. Many still fear that a code would lack the

flexibility of uncodified law and would stifle

development. This has always been the main

contention of those opposed to codification from

the time of Savigny onwards, but its fallacy is

proved by the test of experience. There is noth

ing to suggest that the growth of law has been

stifled in those countries which have codes, and

Savigny's own country has framed and passed

into law the completest and most scientific series

of codesthat has ever been promulgated. No

country that has codified its law has ever indi

cated the slightest desire to revert to the uncodi

fied system.

"The efl'orts of reformers must therefore be

directed towards overcoming this sentimental

objection and to creating a body of professional

opinion in their favor. When such a body of

opinion has been formed, the battle will have been

won. '

Commercial Law. "Mercantile Co-opera

tion for Legal Self-Defense." By Edward D.

Page. 5 Illinois Law Review 431 (Feb.).

Describing different forms of mercantile

co-operation in New York City, for the purpose

of exchanging credit information, of securing

the impartial enforcement of the bankruptcy

law, and of handling the litigation of a large

number of firms. The author favors simpli

fication of court procedure in mercantile cases,

and suggests that the establishment of mercan

tile courts in the larger cities, modifying the

present "cumbrous rules of evidence," might

be one means of diminishing the delay and ex

pense of such litigation.

Conflict of Laws. "The Relation of the Lea:

Loci Contractus to the Lex Loci Rei Sita’." By

Sheriff Campbell Lorimer, KC. 22 Juridical

Review 275 (_]an.).

Discussing the case of British South Africa Co.

v. De Beers Consolidated Mines, Ltd. (1910),

1 Ch. 2 Ch. 502.

Conspiracy. “Conspiracy in Civil Actions."

By R. S. Nolan. 36 Law Magazine and Review

151 (Feb.).

"In America, judges. basing their decision on

the history of English law and on English cases,

generally taking Savile v. Roberts (1 Ld. Raym.

374) as the leading statement of the law on the

subject, have declared in terms enviable, at least,

for their clearness, that an act which when done

by one alone is not actionable, does not become

so when done in pursuance of a conspiracy.

The cases of Wellington v. Small and another (3

Cush. 145), Kimball v. Harman (34 Md. 407),

and, especially, Hulchins v. Hutchins (7 Hill

104), are worth referring to on the question. . . .

"There seems to be authority affording ground

for the proposition that a conspiracy to commit

a legal injury, resulting in acts which inflict loss

but are not in themselves unlawful, may be

actionable, though the like result, if brought

about by an individual apart from conspiracy

through acts not in themselves wrongful, would

not be actionable."

Constitutional Amendment. “A Con

vention to Amend the Constitution—Why

Needed-How it may be Obtained." By

Walter K. Tuller. 193 North American Review

369 (Man).

By means of a compilation of extracts from

Elliott's "Debates of the Constitutional Con

vention," the writer considers it to be conclu

sivel established that when the requisite

number of applications from the states are

received it is the positive duty of Congress to

call a convention for the purpose of revising

the Constitution. "In this one instance, which

is perhaps the only oneI Congress acts no! in a

legislative bul ina ministerial capacity. . . . The

form of remedy for compelling Congress to act

would seem clearly to be a writ of mandamus."

l‘The Machinery of Constitutional Amend

ment." By J. A. R. Marriott. Nineteenth

Century, v. 69, p. 236 (Feb.).

The writer examines the constitutions of the

leading nations, particularly with reference to

the method of introducing constitutional changes.

He thinks that the popular referendum, in Eng

land, means the substitution for the present

unwritten and flexible constitution of one

“which shall be certainly written and probably

rigid."

Contract.

Henry H. Brown.

Review 141 (Feb.).

"Truth is said to be at the bottom of a well,

and it is often a diflicult o ration to bring her

undefiled to the surface. he process generally

stirs up a quantity of mud, and occasionally

a mass of poisonous matter. There is the same

inequality in modern litigation that there was

in the ancient wager of battle. The man who

was in the right was not always the better swords

man; now he is not always the better disputant."

See Conflict of Laws.

Contract Labor Law. “The Supreme

Court of the United States on the Alabama

Contract Labor Law." By Erastus J. Parsons.

Edilorial Review, v. 4, p. 182 (Feb.).

Appreciative of the attitude taken by the

Court, the good effect of the decision being

pointed out by one evidently familiar Wit

labor conditions in the South.

“Promises and Covenants." By

36 Law Magazine and
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Corporations. “Corporate Personality."

By Arthur W. Machen, Jr. 24 Harvard Law

Review 253 (Feb.).

“in these days, it has become rather fashion

able to inveigh against the doctrine that a

corporation is an entity. as a mere technicality

and a relic of the Middle A ; but nothing

could be further from the trut . A corporation

is an entity-not imaginary or fictitious, but

real, not artificial but natural. Its existence

is as real as that of an arm or of the Church.

This is the element of truth in the reality theory

of corporate personality which, originating in

Germany, has commanded wide acceptance

rllotl only in that country but also in France and

ta y. . . .

“If by ‘person’ the law means, not a rational,

living creature similar to a man but a mere

‘subject of rights,’ —and this is the teachin of

the more moderate members of Gierke's schoo —

then, in the name of clearness let us ado t some

less ambiguous designation for this ‘su ject of

rights.’ But if we do not lose ourselves in meta

physical discussions of the nature of juristic

personality but take common sense as our guide,

we shall ap rehend clearly that when a jurist

first said, ‘ corporation is a person,’ he was

using a metaphor to express the truth that a

corporation bears some analogy or resemblance

to a person, and is to be treated in law in certain

respects as if it were a person, or a rational

being capable of feeling and volition. . . .

The proposition ‘A corporation is a person’

is either a mere metaphor or is a fiction of law.

This is the element of truth in the ‘fiction theory'

of the corporate entity which both in England

and on the Continent may be regarded as the

orthodox doctrine.

“But although corporate personality is a fic

tion, the entity which is personified is no fiction.

The union of the members is no fiction. The

acting as if they were one rson is no mere

metaphor. In a word, a though corporate

personality is a fiction, yet it is a fiction founded

u n fact. It is as natural to personify a body

0 men united in a form like that of the ordinary

company as it is to personify a ship. To argue

that because the personality of a corporation

is a product of the ima ‘nation, therefore the

corporation itself, as anyt ing different from the

separate members, is a fiction, would be as reason

able as to argue that because a ship is not really

a female, and is personified only by way of

metaphor, therefore it has no real existence

except as a number of boards and nails."

“National Control of Corporations." By

Hon. Frederick W. Lehmann. 11 Phi Delta

Phi Brief 1 (Mar.).

"It may not be convenient in industrial

operations to eliminate bonds and preferred

stock, but there can be no reason why the stock

which represents no investment, which does not

speak the truth, should not be eliminated, for

falsehood, whatever shape it may take, can be

productive of no good. No real investor, no

real manager of the industry, no workman of

high or humble function can be benefited by

fictitious capital that is, and can be, only a

burden upon the enterprise. . . .

“The banks are the present, living witnesses

that the National Government, representing

all the people of the country, is in every matter

of general concern the best repository of all

artificial powers, and the surest conservator

of all natural ri hts, and we cannot fear that

the same control will fall as a blight upon the

factory, which has come as a blessing to the

bank. '

See Federal Incorporation, Monopolies, Rail

ways.

Criminsl Procedure. "The Seventeenth

Century Indictment in the Light of Modern

Conditions." By Charles A. Willard. 24

Harvard Law Review 290 (Feb.).

"No reform of the criminal procedure will be

complete without radical changes in the law

relating to indictments. Changes should not

be made which would pre'udice the essential

rights of the accused. But ' these are preserved

the reform can 0 to any extent that may be

thought advisabf .

"It of course shocks the American or English

lawyer to suggest that a man can be brought

to trial upon an indictment or complaint which

states the commission of no offense. But why

should he not be? There are countries whose

laws do not make the requirements which ours

do. Judicial systems that have been adopted

by highly civilized nations cannot be said to be

wholly wrong, even if they do consider the rights

of their subjects fully protected although the

notice given to them of a criminal cha e does

not specify minutely and in great detai every

possible in redient of the offense. . . .

"The Fi th Amendment to the federal Con

stitution provides . . . that no one shall be held

to answer for a felony except on an indictment by

a grand jury. The word ‘indictment’ must be

construed to have the meaning given to it at

the time the amendment was adopted. It

there meant an instrument which set forth all

of the in edients of the offense. It seems

therefore t at no change of the kind here sought

could be introduced in the federal courts in cases

of capital or otherwise infamous crimes, except

b an amendment to the Constitution. In cases

of, misdemeanors, however, it can be done by

an act of Congress alone."

“The English Court of Criminal Appeal."

By John D. Lawson and Edwin R. Keedy.

5 Illinois Law Review 389 (Feb.).

This is an extract from a special committee

report printed in the Journal of the American

Institute of Criminal Law and Criminology.

The writers visited En land to obtain information

about the workings o criminal procedure. The

history of the court, its powers, practice with

regard to appeals, rules of court and judicial

comments on the court all receive attention.

st.

“Criminal Law as Administered in Hamilton

County." By William Howard Taft. Inde

pendent, v. 70, p. 230 (Feb. 2).

President Taft wrote this paper for the Literary

Club of Cincinnati in 1884. in it he attempted
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to outline remedies for the delays in trying

indictments, two courts being needed in the

county instead of one, and the law in regard

to continuances needing amendment.

Criminology. See Juvenile Delinquency.

Defamation. “The Panama Libel Case."

Editorial. 24 Bench and Bar 43 (Feb.).

"No one can deprecate more than do we the

publication of false statements regarding the

conduct of high public ofiicials. Their character,

however, is safe in the hands of the tribunals of

the states."

Direct Government. "The Present Status

of Direct Nominations." By Louis M. Greeley.

5 Illinois Law Review 403 (Feb.).

Professor Greeley describes the progress of

the direct nomination movement in a large num

ber of states, the article being compact with

information about direct primary laws. The

author, while he thinks the short ballot, civil

service reform, corrupt practices laws and reform

of criminal law and procedure more important

ends than direct nominations, considers the direct

primary, the logical first step in the path of

reform. He believes the partisan direct rimary,

cumbersome and expensive as it is, t e most

promising of all nominating systems proposed

as substitutes for the convention system.

“The Referendum and the Plebiscite." By

Yves Guyot. Contemporary Review, v. 99,

p. 139 (Feb.).

Conditions in Switzerland and France are

briefly reviewed. Really an argument against

representative government as a denial of popular

sovereignty.

“Where The People Rule." By Hon. Jonathan

Bourne, Jr. Columbian, v. 3, p. 821 (Feb.).

Describes the adoption of the initiative and

referendum and the popular election of United

States Senators in Oregon, who is held up as

an example to her sister states. See Constitu

tional Amendment.

Eminent Domain. "incidental Damage to

Personal Property in Condemnation Proceed

ings." By Wilbur Larremore. 11 Columbia

Law Review 147 (Feb.).

Mr. Larremore thinks it doubtful whether the

courts will come to allow compensation for the

incidental takin of personalty involved in

condemnation 0 real property, without the

assistance of statutes. Outside of fixtures

compensation for personal property, in the ab

sence of statute, is not allowed in most juris

dictions, although its disregard is an example

of arrested development and tends to nullify

the constitutional purpose. Certain statutes

of New York and Massachusetts which tend

to relieve this hardship receive some attention,

and the writer believes that the will be generally

copied and their scope consi erably extended,

so that constitutional questions may become

important.

Employer's Liability. See Workmen's

Compensation.

Federal Incorporation. "National In

corporation." By Dorrance Dibell Snapp.

5 Illinois Law Review 414 (Feb.).

This is an able, strongly fortified argument

for the constitutionality of federal incorporation,

great stress being laid in the principle that the

right to issue federal charters is incidental to

the right to regulate interstate commerce. The

sharp distinction, however, made by the Supreme

Court between commerce and manufacture is

deemed by the author of great importance. The

federal power to regulate commerce should in

no way be confounded with the sovereign police

power of the states, and the extension of the

doctrine of implication to include federal power

to create manufacturing co rations would

work havoc in the Constitution and destroy

the authority of the states as to all conceivable

matters.

Government. "The Law and the Facts."

By Woodrow Wilson. 5 American Political

Science Review 1 (Feb.).

This was the presidential address delivered at

the seventh annual meeting of the American

Political Science Association. The significance

of the title is made clear by this sentiment:

"The facts are precedent to all remedies; and

the facts in this field are spiritually perceived.

Law is subsequent to the facts, but the law and

the facts stand related, not as cause and effect,

but, rather, as life and its interpretation."

The following extract is suggestive:—

“I do not like the term political science. Hu

man relationships, whether in the family or

in the state, in the counting house or in the

factory, are not in any proper sense the subject

matter of science. They are stuff of insi ht and

sympathy and spiritual comprehension. prefer

the term politics, therefore, to include both the

statesmanship of thinking and the statesmanship

of action. Your real statesman is first of all, and

chief of all, a great human being, with an eye

for all the great field upon which men like him

self struggle, with unflagging pathetic hope,

towards better things. He is a man big enough

to think in the terms of what others than

himself are striving for and living for and seek

ing steadfastly to keep in heart till they get.

He is a guide, a comrade, a mentor, a servant,

a friend of mankind. May not the student of

litics be the same? May not his eye, too,

ollow the dusty roads, scan the scattered mass,

observe the crowded homes, heed the c of the

children as well as the silent lay of t e busy

fingers that toil that they may be fed, follow the

lines of strain, of power, of sufierin , get a vision

of all the things that tell; and t en, with no

precise talk of phenomena or of laws of action,

interpret what he feels no less than what he

sees to the man of action, too much engrossed,

it may be, to see so much or over so wide a field,

too much immersed to hear any but the nearby

cries and clamors, too eagerly bent u n his

immediate task to scan the distant view "

"A Definition of Liberty." By Isaac L. Rice.

Forum, v. 45, p. 267 (Mar.).
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"Civil liberty is the result of the restraint

exercised by the sovereign people on the more

powerful individuals and classes of the commun

ity, preventing them from availing themselves

of the excess of their power to the detriment

of the other classes."

This pa r by the founder of the Forum is

reprinted iifbm the North American Review of

January, 1883.

Canal Zone. "Canal Zone Laws and Judi

ciary." By Theodore C. Hinckley. II Phi

Delta Phi Brief 49 (Mar.).

_ A short descriptive pa r which presents much

information about the aw and its administra

tion.

Germany. "Tendencies toward Ministerial

Responsibility in Germany." By Walter J.

Shepard. 5 A merican Political Science Review 57

(Feb.).

"Were it not for the gross inequalities in the

distribution of seats, the Reichstag would be a

model of a popular representative body. . . .

The indications from all by-elections to the

Reichstag point to a greatly increased Socialist

poll. How long can this tremendous human

flood be restrained within the barriers of the

Prussian Electoral Law? When it bursts its

bonds will it not carry all before it? . . .

"The Prussian Electoral question is not, as

von Bethmann-Hollweg wishes to make it, a

purely Prussian matter. Because of the pre

dominance of the Prussian Government in the

Bundesrath, through which it can practically

nullify anythin the Reichstag undertakes,

any measure w ich tends toward liberalizing

the Prussian Government must have a vital

interest for the whole of Germany. The democ

ratization of Prussia would bring about the

democratization of the Empire. Everything

would be thrown into the melting-pot. . . .

The introduction of ministerial responsibility

in Prussia would transfer the ultimate control

over the Prussian delegation in the Bundesrath

from Kin to Landtag, as ministerial responsi

bility in the smaller states would result in popu

lar control of their delegations.

Erincipal wer of the Emperor springs from

is being ing of Prussia and thus bein able

to control that state's delegation, this c ange

would very seriously reduce his power in im

perial affairs."

India. "British Democracy and Indian

Government." By Rt. Hon. Viscount Morley.

Nineteenth Century, v. 69, p. 189 (Feb.).

Written by way of comment on the views

expressed by Valentine Chirol in his volume on

"Indian Unrest," views for which Lord Morley

entertains a strong sympathy. A deep realization

of the complexities of the political and social

problem in India, and of the necessity for patience

in handling it, is conveyed by the article.

"India under Lord Morley." Quarterly Re

view, v. 214, no. 426, p. 203 (]an.).

"Blended conciliation and repression, we have

lately heard from the India ofiice, was the only

true policy. As if such a line of action was a

And, since the

policy_ at all; as if both were not essentially

expedients that should be unnecessary in any

sound society."

Portugal. “The Portuguese Republic." By

William Archer. Fortnightly Review, v. 89,

p. 230 (Feb.).

A sketch_of events before, during, and after

the revolution.

See Constitutional Amendment, Direct Gov

ernment, Interstate Commerce, Legal History,

Local Government, Political Parties.

Husband and Wife. “When and in What

Cases May the Husband Recover Real Estate

Conveyed by Him to His Wife during the

Married State?" By Walter]. Lotz. 72 Central

Law Journal 78 (Feb. 3).

“It is a beautiful tribute to splendid American

womanhood that the ‘women in the cases’ here

tofore commented upon are rare and vile ex

ceptions and not the rule. But fraud, like murder

‘will out,’ and justice does not plead in vain."

Immigration. "The Immigration Problem

—Four Criticisms." Outlook, v. 97, p. 357

(Feb. 18).

Letters stating the views of a Western Ameri

can, a Negro, a Japanese and a Hebrew.

Indictments. See Criminal Procedure.

Injunctions. “Labor's Struggle for the Right

to Organize." By Samuel Gompers. Outlook,

v. 97, p. 267 (Feb. 4).

The article deals with the history of this

struggle in Great Britain, and makes an urgent

appeal for the passage of the Wilson bill regulat

ing the issuance of injunctions and limiting the

meaning of "cons iracy," as substantially the

equivalent of the ritish Trades Disputes Act.

International Peace. "The Dawn of the

World's Peace." By Hamilton Holt. World's

Work, v. 21, p. 14128 (Mar.).

Describing the various agencies that are at

work for the attainment of international peace,

and treating of the pr ress of the international

arbitration, the Hague onferences, the unofficial

ce societies, and notable recent benefactions

in aid of the movement.

International Politics. "Diplomatic Afi'airs

and International Law." By Prof. Paul S.

Reinsch. 5 American Political Science Review 12

(Feb.).

A review of the notable developments of the

year in the field of international relations,

expository rather than discursive.

See Treaties.

Interstate Commerce. "The Gibbons v.

Ogden Fetish." By Frederick H. Cooke. 9 Michi

gan Law Review 324 (Feb.).

"It seems now to be generally understood

that for practical purposes the word [commerce],

as used in the commerce clause, is synonymous

with transportation." Marshall's language, says
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Mr. Cooke, though perhaps proper in the con

nection in which it was used, has “been extremely

mischievous in its practical effect.” Marshall

said, "Commerce undoubtedly is trafl'ic, but it

is something more-it is intercourse." By a

process of distortion, a fallacy traceable to this

source has rown up in the Supreme Court,

thinks Mr. Cooke, the fallacy, namely, "that a

sale is an essential element of commerce within

the meaning of the commerce clause, thus

notably in the decisions excluding contracts of

insurance from its operation. . . ."

Again, "Nothing can be clearer than that it

is largely within the power of a state to regulate

the conduct and liability of a railroad or other

carrier engaged in interstate transportation. . . .

The decisions of the Court, taken as a whole,

suggest that, apart from the vague rule that the

regulation shall not be ‘onerous’ or ‘amount to

a burden,’ the Court recognizes no definite

limitation upon the power of a state to regulate

the conduct and liability of a carrier, even

though such regulation be for the benefit of

interstate travelers and shippers. That is to

say, as applied to the agency of transportation,

the states have a power of regulation concurrent

with that of Congress. . . .

"Much of the lan uage of his [Marshall's]

opinion has been misc ievous in its effect. The

fault, however, is not so much to be charged to

him as to those that have made of his opinion a

fetish. We have seen that by a process of dis

tortion his language has been made the basis

of an inadequate and misleading definition of

commerce, as the word is used in the commerce

clause; also the basis of the alleged doctrine

of the exclusiveness of the power of Congress

to regulate commerce, which turns out on ex

amination to be a mere pseudo-doctrine, an

empty form of words, and a source of much

confusion. . . .

"Marshall and his associates but imperfectly

foresaw, if they did at all, the extent to which,

many years later, under essentially different

conditions, their language would be employed

for the purpose of denying to the states the ex

ercise 0 their constitutionally reserved powers,

and of allowing to Congress the usurpation

thereof."

"The Pseudo-Doctrine of the Exclusiveness

of the Power of Congress to Regulate Com

merce." By Frederick H. Cooke. 20 Yale Law

Journal 297 (Feb.).

"There is a distinction between the subject of

transportation, that is, what is transported, and

the agency of transportation, in particular, a

common carrier.

"interference by a state with the subject of

transportation. that is to say, with transportation

from state to state, is forbidden, not by the

commerce clause, but either by a rule of law that

antedates and is independent of the commerce

clause, or by the Fourteenth Amendment, or

by both, by which one has the right, as against

any restriction imposed by a state, to transport

from state to state. The power of interference

by a state with the agency of transportation,

thus, by way of regulation of the conduct and

liability of a common carrier, is concurrent with

that of Congress, even as to regulation for the

benefit of interstate travelers or shippers.

“It follows that the supposed doctrine of the

exclusiveness of the power of Congress to regu

late commerce, has (apart from anomalous

cases) nothing more than a nominal existence."

"The Regulation of Interstate Commerce."

By Senator Albert E. Cummins. Editorial

Review, v. 4, p. 132 (Feb.).

By strengthening the hands of government

regulation, the Senator would "re-introduce

into every field of production and sale the com

petition which the Anti-Trust Law is powerless

to preserve."

See Corporations, Federal Incorporation,

Railway Rates.

Judicial Interpretation. “Partial Un

constitutionality with Special Reference to

the Corporation Tax." By Alfred Hayes, Jr.

11 Columbia Law Rariew 120 (Feb.).

The writer considers at len h the rules which

have been applied by the upreme Court in

determining whether a statute void in part is

wholly unconstitutional. This discussion was

suggested by Prof. Goodnow's remark (9

Columbia Law Review 649, 653, see 22 Green

Bag 128) that if the corporation tax is unconsti

tutional as regards income derived from property,

this circumstance will not render the whole

law unconstitutional. Mr. Hayes says that if

the doctrine of the Pollock case as to taxation

of income were to be followed, the statute

would not be likely to be sustained on the ground

that it is practicable to eliminate from its opera

tion income derived from property.

Judicial Precedent. "The Decadence of

the System of Precedent." By John S. Sheppard,

Jr. 24 Harvard Law Review 298 (Feb.).

“How manifestly absurd it is for the practising

lawyer even to attempt to keep en rapport with

the decisions of Great Britain, of the numerous

federal courts, and of the other states, while

he is laboriously endeavoring to read the opinions

of the higher courts of his own state in the few

leisure moments he can get from the other de

mands of his professional lifel . . .

"There is, moreover, another reason for the

decay of our former system of precedent, apart

from this breaking down of its own weight. I

refer to the tendency of mankind to rebel at the

application of an established princi is to a

pgrticular case where it seems to wor a hard

s ip. . . .

“There is no doubt that an intelligent and

united efl'ort now can overcome even the difli

culties we have been discussin . We can escape

the crushing accumulation o authorities and

opinions by referring to the broad principle which

any special line of cases lays down rather than

to the particular cases themselves with their

endless variation. Let us cease to be ‘case

lawyers,’ in the sense of seeking a precedent with

like facts. . . . Our system of precedent ought

to be one of principles- not cases. _ Many of

these principles are so clearly established that
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authorities in support of them are superfluous.

If we find one or more of our ‘hard cases’ which

have departed from the principle, let us avow

the error which such cases involve, and frankly

cast them overboard, instead of seeking to

distinguish them by ingenious sophistries.

When the principle is clearly established and

the cause to be decided manifestly governed

by it, let us refrain from augmenting the mass

0 legal literature by further learned opinions."

Juvenile Delinquency. "A Child-Saving

Station.” By Ernest K. Coulter. Outlook, v. 97,

p. 361 (Feb. 18).

A paper read before the neurological section of

the New York Academy of Medicine last Janu

ary, discussing how defective children may be

prevented from growing into hardened criminals.

t describes the work of the Children's Court of

New York County, of which the writer is clerk.

Labor Problems. "The Case Against the

Labor Union." By Washington Gladden. Out

look, v. 97, p. 465 (Feb. 25).

In this first of five articles dealin with prob

lems of labor and capital, Dr. Gla den devotes

his attention to some of the serious charges

against unionism, and is of the opinion that they

show the existence of some serious abuses; those

abuses, however, are considered not to be essen

tial parts of the system or to be incurable.

“Columbus-A Tragedy-Farce in Strikes."

By Frederick Palmer. Hampton's v. 26, p. 331

(Mar.).

Describing, in the graphic style of this ex

penenced correspondent, the labor conditions in

the recent street car strike in Columbus.

See Contract Labor Law, Injunctions.

Legal History. “The Establishment of

Judicial Review." By Edward S. Corwin

9 Michigan Law Review 283 (Feb).

Second and concluding instalment of an article

forming chapter iv of the author's work on "The

Growth of Judicial Review." (See 23 Green Bag

94.) This section treats of the period subsequent

to the adoption of the Constit ution.

"The House of Lords and Appeals from Scot

land." By C. A. Malcolm. 22 juridical Re

view 295 (_Ian.).

"The appellate jurisdiction of the House of

Lords in Scottish civil causes has been regarded

by some very patriotic Scotsmen as an unau

thorized infringement of Scottish rights, since

neither by the Treaty of Union nor by direct

legislative enactment has such jurisdiction been

given to the House of Lords."

The treatment is historical, tending to show

the antiquity of the right of appeal to a higher

tribunal.

"The practice . . . of Scottish appeals to

the House of Lords has been sanctioned and

regulated by legislative enactments from 1689

onwards, and there is abundant evidence to show

that even before 1689 the Court of Session was

not regarded as the final Court of Appeal. The

unconstitutional Acts of Charles II did not

confer that status on the Court of Session, but

they were the means of leading to our present

system of appeal to the High Court of Parlia

ment."

"The Sorrows of a Sheriff in the Fifteenth

Century." By Arthur Betts. 22 Juridical

Review 305 (_]an.).

"A curious case is reported in Year-Book. 5

Edw. IV. (Long Quinto), p. 5, wherein a sheriff,

from punitive ofiicer becomes the punished

offender." The article is a collection of anti

quarian information about the case of John

Paston, sued for trespass by William Jenney and

William Ho an. leading to the “amercement"

of a sheriff or the non-return of an important

writ.

Legislation. See Legal History.

Local Government. “The Commission

Plan of City Government." By Oswald Ryan.

5 American Political Science Review 38 (Feb.).

A sympathetic account, by an intelligent and

fair-minded student of politics, of the experience

of America in the new form of municipal govern

ment by commission. “The striking results

which have been obtained wherever the new form

has been established plead eloquently for the

simplification of a system which, because of its

decentralized and ineflicient form, has long

since proved itself inadequate for performing

municipal functions. Whatever may be the

future municipal system in the United States,

we may reasonably predict that it will at least

contain the fundamental principle of the com

mission plan, namely, a centralization of ad

ministrative power and responsibility."

Maritime Law. "The Declaration of Lon

don." By Lieut. B. E. Monsell, R. N. Fort

nightly Review, v. 89, p. 263 (Feb).

A lucid review of the effect of the Declaration,

particularly with reference to actual warfare,

criticizing it adversely from a military standpoint.

"The Immunity of Private Property at Sea."

Quarterly Review, v. 214, no. 426, p. 1 (Jan).

A historical sketch of the movement for the

immunization of private property at sea, begin

ning with the eighteenth century and coming

down to present times.

Marriage and Divorce. "The Evidence of

Divorce." By William Marston Weeks. 4

Maine Law Review 103 (Feb.).

The first instalment of a comprehensive treat

ment of the law of evidence with respect to

actions for divorce.

Monopolies. "German Good-Will Toward

Trusts." By Elmer Roberts. Scribner's, v. 49,

p. 293 (Mar.).

The writer shows how monopoly, instead of

being discouraged, has been fostered by the

German government in the form of syndicates.

"The breakdown of the old pooling system in

the United States was chiefly due to the laxness

of the contracts, and their constant violation
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by less scrupulous members. The trust in

America replaced the pool. In Germany any

disregard of the syndicate contract is almost

certain to be discovered and penalized. The

continued disregard of syndicate contract

obligations would probably bring about the

financial ruin of the delinquent."

“Normal Corporations vs. Continental Mo

nopolies." By R. M. Benjamin. 11 Phi Delta

Phi Brief 65 (Mar.).

"Industrial monopolies are, to say the least,

undesirable persons." The writer favors an

anti-monopoly amendment to the Constitution,

as they cannot be reached by the interstate

commerce clause.

See Corporations.

Newfoundland Fisheries Case. "The

Hague Tribunal." By Sir Allen Aylesworth

31 Canadian Law Times 144 (Feb.).

An address delivered before the Ontario Bar

Association. A discussion of the decision ex

amined under a variety of aspects, particularly

as affecting Canada.

Panama Canal Fortification. "Fortify the

Panama Canal." By Rear-Admiral A. T.

Mahan, U. S. N. 193 North American Review

331 (Mar.).

An argument for fortification, based on con

siderations of military expediency and the safe

guarding of peace.

Partnership. "Joint and Several Liability

of Partners." By Francis M. Burdick. 11

Columbia Law Review 101 (Feb)

Professor Burdick has written a luminous

sketch of the growth of the modern doctrine of

'oint and several liability of partners from its

ginnings in the common law, the law merchant

and equity. The equity rule, which is but a

continuation of that of the law merchant, pre

vails in about three-fourths of our American

jurisdictions. Professor Burdick's article is

mainly inspired by the decision of the New York

Court of Appeals in Seligman v. Friedlander

(N. Y. 1910, 138 App. Div. 784, 123 N. Y. Sup.

583). He considers the construction of thesixth

section of the partnership law (Consolidated

Laws, v. 3, p. 2522) not only to have been

reactionary in that it placed New York among the

minority of states by so overruling the plain

intent of the statute as to make the obligation

of co- ners joint and not several, but also to

have n based on the erroneous view that at

common law the creditor could take out execu

tion against a single partner only when the

roperty held jointly was insufficient to pay the

rm debts. Professor Burdick thinks that if

the rule regarding joint and several liability in

contract is thus to be changed, the reasoning

of the court if consistent should likewise change

the common law rule of joint and several lia

bility in tort.

Penology. “The Outdoor Treatment of

Crime." By Harris R. Cooley. Outlook, v. 97,

p. 403 (Feb. 25).

Describing the methods of some outdoor

risons, such as the Ohio State Reformatory at

ansfield, the Guel h Prison Farm in Ontario,

the Cleveland (0.) rrection Farm, the penal

colony at Merxplas, Belgium, and the model

prison farm at Witzwil, Switzerland.

"Witzwil, a Successful Penal Farm." By Prof.

Frank A. Fetter, Cornell University. Survey,

v. 25, p. 761 (Feb. 4).

A readable description of the Swiss model

penal institution.

See Juvenile Delinquency.

Peonage. See Contract Labor Law.

Police Power. See Administrative Law.

Political Parties. "A Criticism of Two

Party Politics." By j. N. Larned. Atlantic,

v. 107, p. 289 (Mar.).

A very competent discussion of the evils inci

dental to our two-party system. The writer

thinks that some of the more malignant develop

ments of the party spirit, due to senseless divi

sions on questions left wholly to religious and

political bigotry, perhaps belong to the past,

and surely one might wish it were so. In deal

ing with the questions of reconstruction, of

protective duties and of money, the inherited

two-party idea, in its actual realization in

American litics, has had this effect, we are

told, "to eaden public opinion as a political

force, and to engender the senseless party spirit

in its place." The Continental division into

three parties, those of the Left, the Right, and

the Centre, is better fitted to 've expression

to the chief shades of political lief. In this

country there have always been three attitudes

on the tariff, one proceeding from intelligentl

formed opinion, one resting on ill-consider ,

hasty conclusions, and one dictated purely by

self-interest. A three-party system would have

furnished better opportunity for instructing

ignorance and combating selfishness. "Now

there appear some glimmerings of encourage

ment to the hope that our politics may yet

develop a Centre, with its Right and Left wings,

disjointable from necessary connection with the

extremes of Right and Left."

Practice. "The Practice of Law in Quebec

Province, Canada." By Howard S. Ross. 9

Michigan Law Review 317 (Feb)

This articles covers the interesting sub'ect of

ractice under the system of mingled renchaw and British tradition which is in force in the

rovince of Quebec. The Quebec civil code

as been highly praised and is closely akin in its

origin to the civil law of Louisiana. The cus

toms and etiquette of the legal profession in

Quebec will interest the American lawyer be

cause they are so different from his own.

Procedure. "The Cry for Law Reform." By

Robert C. Smith. 20 Yale Law Journal 292

(Feb)

"That procedure should be simplified requires

no argument. The fullest powers of summary
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amendment should be vested in the courts,

provided that no suitor should thereby be

taken by surprise. That it should be possible

for any cause to be disposed of upon technical

grounds, without its merits having been deter

mined, is a serious reflection upon our whole

legal system. Delays must be shortened and

costs reduced as far as possible. Let the subject,

however, be ap roached with some sense of

responsibility. 8m may not set any limit to

discovery and invention in the natural sciences,

but it is quite safe to predict that justice can

never be administered by any penny-in-the-slot

device. Neither in the wisdom of the ancients

nor in all the ingenious novelties of today, do

we find any substitute suggested for the exer

cise of judgment by skilled and disciplined

intellects in order to define rights according to

fixed rules of law."

See Criminal Procedure.

Railway Rates. "Railway Rate Theories of

the Interstate Commerce Commission, II." By

M. B. Hammond. Quarterly Journal of Eco

nomies, v. 25, p. 279 (Feb.).

In this concluding instalment the writer con

siders at length the factors of distance, as in

volved in rate-making, and those of natural

advantages of location, competition between

carriers, and competition between places or

sections.

Railways. “Railway Speculation." By Wil

liam Z. Ripley. Quarterly Journal of Economics,

v. 25, p. 185 (Feb.).

"The foregoing outline of speculative manipu

lation of railway securities tells but a sorry tale

at best. It presents the most unpleasant aspect

of railroad financing, embracing a range of

operations from mystification and petty deceit

to utter fraud. But the conclusion must be

carefully avoided that, because such ofiences

have at times been committed, American rail

road finance on the whole is unsound. Such a

conclusion would be absolutely unfounded. A

large majority of our common carriers are cer—

-tainly as honestly administered as are private

businesses as a whole. Nor has the standard of

integrity in the main ever been as high as it is

at present. But, as always, the innocent are

condemned to suffer with the guilty. No sin le

group of persons has a deeper interest in t e

prevention of such breaches of trust in future

than that charged with the present management

of this great industry."

Real Property. See Torrens System.

Social Legislation. “The ‘Right to Work.’ "

Edinburgh Review, v. 213, no. 435, p. 180 (Jan).

The writer considers at length the claim that

“every workman not in employment has a right

to work," and endeavors to prove it an economic

fallacy. Such a scheme as that of the Unem

ployed Workmen Bill of 1908 "must destroy

the mutual suitability of work and worker; . . .

such a condition can only be attained if there

is free play between the individual worker and

the employer of labor."

"The Social Problem." By Prof. John I.

Stevenson. Popular Science Monthly, v. 78, p.

258 (Man).

Philanthropy, argues the author, begins its

work at the wrong end. Instead of see 'ng to

ameliorate the condition of the poor, it should

encourage the restriction of competition, the

restriction of population, the restriction of mar

riage, and the restriction of child labor, thereby

abolishing the evil of poverty at its source.

“The Prevention of Destitution." By Henry

H. Schloesser. 36 Law Magazine and Review 181

(Feb.).

Describing in detail the Prevention of Desti

tution Bill, which follows the doctrine of the

University report of the Poor Law Commission

declaring for "the universal maintenance of a

definite minimum of civilized life."

"National Insurance against invalidity and

Old Age." By Dr. Ernest J. Schuster. Nine

teenth Century, v. 69, p. 351 (Feb.).

A reply to Mr. Carson Roberts' proposal for

a scheme designed to lessen the burden of the

Old Age Pensions Act and to accomplish insur

ance against invalidit under conditions entail

ing greater benefit an less expense. The writer

seeks to prove that the plan is impracticable,

illusory, unsound.

Taxation. "The Income Tax Amendment."

By Governor Augustus E. Wilson. Editorial Re

view, v. 4, p. 142 (Feb.).

An argument against the proposed amend

ment as an encroachment on state rights, lead

ing federal decisions being cited to support this

decision, and as depriving the states of revenue

that they need for their own purposes.

"The Taxation of Married Women." By

Teresa Billington-Greig. Conlemporary Review,

v. 99, p. 210 (Feb.).

“A complete sweeping away of all the relics

of the pernicious common law doctrine of

woman's subjection is absolutely necessary."

For Federal Corporation Tax, see Judicial

Interpretation.

Theory of Law. “The Mission and Objects

of Philosophy of Law." By Josef Kohler, Uni

versity of Berlin. 5 Illinois Law Review 423

(Feb.).

The scholarly translator of Gareis's Science of

Law has translated this paper written by the

leading neo-Hegelian jurist of Euro e, which

partakes largely of the nature of a efense by

Professor Kohler of his own theories from attacks

of critics who deny that his “Lehrbueh der Rechts

hilosophie" has a philosophical basis. Professor

ohler states the objects of modern philosophy

of law to be the history of civilization, ethics, psy

chology, sociology, philosophy of history, and

finally metaphysics. There is a strain of mysti

cism in the article which is likely to repel the

reader. But the following definition of law is

interesting: “Law is the standard of conduct

impressed upon individuals which arises from

an internal impulse of the community toward a

rational form of social life." And we have
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never seen any differentiation of law and moral

ity framed in such novel terms as this: —

“Law is distinguished from morals (as I have

explained in 'Helmolts Wellgeschichle,’ and in my

‘Lehrbuch des Bilrgerliehen Rechts,’ I, 13) in

this, that morals do not rest on ideas of social

order, but upon conceptions of a hyper-social

order which towers over the social order. Morals,

therefore, relate not only to external conduct,

but also touch the internal inclinations of men."

See Corporations.

Torrens System. "Registration of Title to

Land — Royal Commission's Reports; ll." By

john Burns. 22 Juridical Review 284 (]an.).

Outlining a project of legislation for the imme

diate reform of conveyancing in Scotland, along

the lines of registration of title, or as we should

say, the Torrens System.

Tort. “The Rule in Rylands v. Fletcher." By

Francis H. Bohlen. 59 Univ. of Pa. Law Re

view 298 (Feb.).

At a time when there is a tendency to confuse

tort with negligence (as, for example, Mr. Snow

has done in his paper on Social Insurance, see

p. 208 infra), it is a pleasure to come upon a

clear analysis of common law principles, which

brings out the fact that moral blame is not of

the essence of tort.

Mr. Bohlen deserves gratitude for showing

that in Rylands v. Fletcher Baron Blackburn did

not originate new law, but merely applied a

principle deducible from decisions in existing

actions not founded on negligence.

“In trespass to real property, in nuisance, in

case for the harm done by the spread of fire,

except where modified by statute, the defendant

who is innocent of any intention to do harm

is as liable today, no matter how lawful his use

of his land or however carefully he acts, as he

was in 1461. Nor is the persistence of this concep

tion attributable to any special rigidity peculiar

to the actions in which redress was had. It was

in the action of trespass that the extreme rigor

of the early law was first relaxed when the

injury was to the person. Not only was the

action on the case the most flexible of all

actions, the earliest remedy for the spread of

fire, but, at a very early date this action came in

also as the remedy for nuisance, in lieu of the

assize of nuisance abandoned because of its

procedural and other disadvantages. Now, while

no action of the case for personal injuries appears

to have lain for harm to the person indirectly

done, unless the defendant was shown to be in

fault, the action on the case for the spread of

fire lay against a perfectly innocent defendant

and when it superseded the assize of nuisance

there was no tendency to alter or modify the

principles of liability applied in the earlier

action.

"It seems clear that every man was originally

considered liable for the harm, whether to

another person, personal property or real estate,

which his acts had directly caused, quite irre

spective of moral fault, and that while the rigor

of the early rule was relaxed at an early date

when the harm was done to the person or

personal property, it persisted unchanged where

real estate was injured or invaded, or the owner's

occupation and enjoyment of and dominion over

it was interfered with. So at present, or at

least until very recently, the basis of liability

in the two classes of cases is, or has been, so

entirely different that no proper analogy can

be drawn from the one to the other."

Mr. Bohlen seeks to answer the question why

the rule in Ryland: v. Fletcher provoked such

opposition in America, and his analysis of the

legal and social prejudices which looked upon it

as an oppressive innovation is highly illumi

nating.

See workmen's Compensation.

Treaties. “Sanctity of Treaties." By Theo

dore P. Ion. 20 Yale Law Journal 268 (Feb.).

“Leaving aside the transitory treaties, the

inviolability of which seems not to be generally

questioned, on account of their character of

permanency per se, so to speak, let us examine

the case of a treaty proper, concluded for an

indefinite period, in which there exists no clause

by which the parties have reserved to themselves

the right to abrogate at any time such instru

ment without mutual consent. The question

is whether treaties of that character can be

abrogated without the mutual consent of the

contracting parties.

"There seem to be three leading opinions on

this subject. Some writers hold that treaties

cannot under any circumstances be abrogated

without the consent of all the contracting parties;

others, after admitting the doctrine of the

sanctity of international compacts, seem to

favor the view that a change of circumstances

not foreseen at the time of the conclusion, may

justify a state in not considerin itself bound to

abide by the provisions of suc compact; and

finally there are some jurists who contend that

when a treaty hinders seriously the develop

ment and progress of the people of a country it

may be renounced even against the will of the

other contracting party or parties."

The writer examines the opinions of leading

authorities, and considers recent events in

diplomatic history, reaching the following con

clusion:

"If, therefore, after the lapse of a certain

time, it is found that on account of the change

of circumstances, not foreseen at the time of

their conclusion, or independently of any such

change, it is evident that the execution of the

provisions of such treaties would materially

affect the interests of a state or endanger its

safety or security, in such extreme cases of para

mount importance, it may fairly be admitted

that a state is justified in denouncing such treaties

or in proposing modifications compatible with

the interests of the nation. But when a state

is compelled by necessity to resort to such an

extreme measure, it is just and right that it

should pay to the other ‘party or parties a rea

sonable compensation, In case any damages

would result from such an ex parte abrogation

of a treaty, especially if the aggrieved state, in

view of the execution of such instrument, has

already made arrangements, which seem to be

now irrevocable."
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Trust Funds. “Some Considerations Con

cerning Investments by Trustees." By Frank G.

McKinney. 24 Bench and Bar 57 (Feb.).

"The fact that the creator of the trust was

in the habit of investing in certain unauthorized

securities does not warrant the trustee in con

tinuing thou investments and in claiming pro

tection from loss for that reason." The subject

is discussed from the point of view, chiefly, of

New York law.

Uniformity of Law. "The Relation of Judi

cial Procedure to Uniformity of Law." By

Thomas W. Shelton. 72 Central Law Journal 114

(Feb. 17).

"If it be necessary for uniformity, why cannot

the Judges or the presiding Jud es, of the

different State A pellate Courts exc an e views

when a new uni orm statute is enact and, if

they fail to agree upon its meaning, let the

majority rule? A congress of Courts, I venture

to suggest, is within the spirit of uniformity.

It is no impugnment upon the dignity nor a

breach of the ethics of courts to confer together.

It is no sacrifice of states’ rights but is an advan

tage to state interests."

Workmen's Compensation. "Social Insur

ance." By Alpheus H. Snow. 59 Univ. of Pa.

Law Review 283 (Feb.).

The writer assumes-and it is doubtful

whether he will be generall u held in this

contention — that employer's iabi ity and work

men's compensation acts depriving the employer

of his common law defenses are really an exercise

of the taxing power, rather than of the general

police power. As such, he says, they must be

treated as parts of a general scheme of social

insurance, and the question for the courts is

whether they are a valid exercise of the taxing

power "for a public purpose." The writer does

not oppose such statutes, but he does think that

they should be framed only in accordance with

fundamental principles of social insurance.

' In this connection, we would like to call

attention to the article following Mr. Snow's

in the same review, on Rylands v. Fletcher. If

the law of negligence is to be changed so as to

deprive the employer of existing defenses, the

state may change it without creating a form of

liabilit which is radically differentiated from

the lia ility in tort at common law, merely be

cause it is not the old liability for damage due

to negligence. There is something analogous in

the ca ing on of a hazardous business which

may en anger workmen and in the keeping on

one’s premises of dangerous substances which

may escape and do harm. No real violence to

the principles underlying the common law is

done by a workmen's compensation act. It is

unnecessary, to justify such a statute, to resort

to any theory of the valid exercise of the taxing

power. (See under Tort, p. 207 supra.)

"German System of Compensating Disabled

Workmen." By Ralph M. Busser. 68Legal In

telligencer (Philadelphia) 117 (Feb. 24).

The writer, who is American consul at Erfurt,

Germany, succinctly states the chief principles

of the German system and outlines their practical

application.

Miscellaneous Articles of lnleresl lo the

Legal Profession

Banking. "The Masters of Capital in

America-The Standard Oil Company, Bank

ers." By John Moody and George Kibbe Turner.

McClure’r, v. 36, p. 564 (Mar.).

Dealing with the growth of the financial power

of the Standard Oil Company during the past

fifteen years, during which, by using their great

capital in varied and ingenious ways, these men

have dually centralized and increased the

contro of ready resources, till this power has

become a formidable one "menacing, in many

minds, the whole present organization of soci

ety."

Biography. "A Law Student's Recollection

of Abraham Lincoln." By Jesse W. Weik. Out

look, v. 97, p. 311 (Feb. 11).

The author was joint author with W. H.

Hemdon, Lincoln's law partner, of a Life of

Abraham Lincoln.

Business Methods. “The Awakening of the

American Business Man." By Will Irwin. Cen

fury, v. 81, p. 689 (Mar.).

Setting forth the principles of “efficiency

engineering," which were recently made the basis

of Mr. Brandeis's argument that the railways

could reduce expenses; the introduction of these

methods means the beginning of "a new move

ment in American industry."

Detection of Crime. "Great Cases of Detec

tive Burns: The Monroe-Head Counterfeit." By

Dana Catlin. McClure's, v. 36, p. 542 (Mar.).

Detective Burns here tells of the wonderful

ingenuity of Taylor and Bredell in circulating

counterfeit money while they were in prison,

and of the methods he used to break into the

counterfeiter's workshop.

Express Monopoly. "The Great Express

Monopoly, II." By Albert W. Atwood. Ameri

can Magazine, v. 71, p. 620 (Mar.).

Treating mainly of the Adams and American

Express companies, which dominate the trans

portation system of New England and exercise

great power in other sections.

Fiction. “Dabchirr v. Tiem." By “Niger."

46 National Review 1031 (Feb.).

A very amusing story, racily and slangily

told, of a ridiculous dispute between two natives

of Northern Nigeria, over the ownership of a

horse which is really the property of neither.

The Assistant Resident nonsuits the complainant

and directs that the horse be brought into court,

only to find that the animal died ‘at the end of

last rains."

Lawyers. "The Lawyer: Our Old Man of the

Sea, III." By Ignotus. Westminster Review,

v. 175, p. 73 (Jan.).
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"in the United States we see a weak or an

unscrupulous legalism in the service of a rapa

cious commercialism. This paralysis of justice

is a symptom which encourages the enemies of

Anglo-Saxondom and fills its friends with mis

givings. Unequaled prosperity, national, cor

porate and individual wealth, fabulous in

amount and extensive in distribution, will not

avail to stave off disintegration if this ailment

cannot be arrested."

Merchant Marine. "Constitutional Mer

chant Marine Legislation." By William W.

Bates. Editorial Review, v. 4, p. 160 (Feb.).

"The governments of the shipping states

should consider it their duty to their own citi

lens to call the federal government to account

and demand the perfonnance ol' the compact for

navigation laws."

Mormonism. “The Viper on the Hearth."

By Alfred Henry Lewis. Cosmopolitan, v. 50,

p. 439 (Mar.).

The first of a series of articles on the havoc

wrought by Mormonism in family life.

Party Politics. "The Political Predestina

tion of Woodrow Wilson." By George Harvey.

193 North American Review 321 (Mar.).

"The finger of Predestination, guided by

Logic, Circumstance. Conditions and History,

points unerringly to Woodrow Wilson, Democrat,

as the opponent of William H. Taft, Republi

can, in 1912."

"American Affairs.’ By A. Maurice Low.

46 National Review 1001 (Feb.).

"The most experienced politicians believe that

Mr. Tait will be renominated by his party.

They can see nothing else. It is not at all

unlikely that there will be a contest in the con

vention and that the Radical wing of the party,

led by some of the extremists from the Middle

Western states, will endeavor to defeat Mr.

Taft; . . . but it is not believed that they will

command sufiicient strength to be able to pre

vent Mr. Tai't’s nomination or to dictate the

nlomination of a candidate more agreeable to

t em."

Latest Important Cases

Bankruptcy.

tion of Proceeds of Sale.

Secured Creditors — Applim

U. S.

in Sexton v. Dreyfus and Sexton v. Lloyd:

Bank, Ltd., decided Jan. 23, the United States

Supreme Court held that a secured creditor

is not entitled to apply the proceeds from the

sale of his security first to interest on his princi

“Politics and Parties in the United States."

Quarterly Review, v. 214, no. 426, p. 225 (Jan.).

Mr. Roosevelt occupies a prominent place in

the subject-matter of this article, which is

mainly a review of recent events. The reviewer

ap rs to have derived his view of the present

poitical situation from our popular magazines

and kindred sources, as he professes to see in

the money power a grave menace to American

civilization.

Pensions. "The Pension Carnival." By Wil

liam Bayard Hale. World's Work, v. 21, p. 14159

(Mar.).

This sixth article deals with the "correction"

of records, admitting deserters, embezzlers, mur

derers and cowards to the benefits of the

honorably discharged.

Speculation. "The Get-Rich-Quick-Game."

By C. M. Keys. World's Work, v. 21, p. 14112

(Mar.).

This is the most remarkable article on fraudu

lent stock selling that we have ever seen, setting

forth the names of hundreds of companies whose

stock is wholly or practically worthless, and

exhibiting the seductive advertising artifices
employed by unscrupulous so-called l‘banl<ers."

Supreme Court. "The New Supreme Court."

By Isaac F. Marcosson. Munsey's, v. 44, p. 739

(Mar.).

An entertaining anecdotal description of the

personnel of our highest federal tribunal.

Tarifl. "The United States and the Tarifl‘."

Edinburgh Review, v. 213, no. 435, p. 32 (Jan.).

A sketch of the developments of Taft's admin

istration as regards the tarifi question, and of

the outcome of Insurgent activity in the last

Congressional elections.

Taxation. "The Things that are Casar’s, IV."

By Albert Jay Nock. American Magazine, v. 71,

p. 631 (Mar.).

Treating of the extent of the exemptions from

personalty taxation in New Jersey.

pal accrued since the filing of the petition in

bankruptcy, and then to the principal and to

prove a claim in a bankruptcy court for the

balance of the principal.

Mr. Justice Holmes said that the English

rule would be followed by the Supreme Court: —

"For more than a century and a half the theory

of the English bankrupt system has been that
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everything stops at a certain date. Interest

was not computed beyond the date of the com

mission. Ex parteBennet, 2Atk. 527. . . . We

take our bankruptcy system from England,

and we naturally assume that the fundamental

principles upon which it was administered were

adopted by us when we copied the system, some

what as the established construction of a law

goes with the words where they are copied by

another state. No one doubts that interest on

unsecured debts stops. See .5 63 (l). Shawnee

County v. Hurley, 94 C. C. A. 362, 169 Fed. 92,

94. The rule is not unreasonable when closely

considered. It simply fixes the moment when

the affairs of the bankrupt are supposed to be

wound up."

Chinese Exclusion Act. Seamen not Ex

cluded-—— Intent to Leave Vessel must be Alleged

in Indictment. U. S.

That the captain of a vessel who, having one

or more Chinamen in his crew, permits them to

land in New York on arrival, does not violate

the Chinese exclusion act, was the gist of an

opinion handed down Feb. 3 by judge Hand

in the United States Circuit Court, sustaining

a demurrer to an indictment. The indictment

charged that Robert Jamieson, as master of a

steamship, did knowingly bring to the port of

New York a Chinaman named Ah Farr, a seaman

and a member of his crew, and did knowingly

land the said seaman and permit him to be

landed.

Judge Hand held that a seaman or member of

a crew of a vessel is not comprehended within

section 9 of chapter 1015 of the First Session of

the 50th Congress, 25 Stat. at Large, 476 (Act

of Congress of September 13, 1888), providing

that the master of any vessel who shall knowingly

bring within the United States and land or at

tempt to land or permit to be landed any Chinese

laborer, or other Chinese person, shall be guilty

of a misdemeanor, etc.

The intent to leave, the Court also held, is

included in the term l‘bring" as used in this

statute, and must be alleged in an indictment

thereunder in like manner as any other specific

intent which is the ingredient of a crime. U. S.

v. Jamiesan, N. Y. Law Journal, Feb. 11.

Requirement of Written Notice

of Illness. N. Y.

In Whiteside v. North American Accident

Insurance Co., decided Jan. 3 (44 N. Y. Law

Journal 1681, Jan. 24), the New York Court

of Appeals held that one holding an accident

policy containing a provision that written notice

Insurance.

of sickness must be mailed to the company by

him or by his representative, within ten days

after its commencement, is not excused from

complying with the condition though incapaci

tated from giving the notice by the sudden and

serious character of his sickness. The Court

(Hiscock, 1.), said:—

"Here the parties by their free and voluntary

action have entered into a contract by which

each has assumed certain obligations. The in

surance company has agreed to make certain

payments on account of sickness, and the

assured as a condition precedent to the enforoe~ment of such obligation has agreed to the pay

ment of certain premiums and to the service

of the notice in question, which might have been

prepared and served by some one else in his

behalf if he was incapacitated from personally

doing it. All of these provisions and engage

ments enter into the substance of the contract

which respondent is seeking to enforce, and under

such circumstances the courts will not relieve

either party under the conditions here presented

from fulfillment of the engagement which he has

voluntarily undertaken. This distinction be

tween obligations imposed on a party by statute

and against his will and those voluntarily

assumed by him as a part of a contract is clearly

recognized by the decisions."

Judge Haight dissented.

Negligence. Contributory Negligence of One

Who Blinds Himself to Object: in Busy Street.

N. Y.

A photographer who stands at the curb of a

city street in the act of taking a photograph and

on looking about and seeing no vehicle in sight

except a city ash cart, a hundred feet or more

away, with no person on it, covers his head and

face with a dark cloth, thus preventing his

seeing approaching objects, and remains in

that condition for about five minutes when he is

struck and injured by the approaching cart,

is guilty of contributory negligence as matter of

law, which precludes a recovery by him for the

injury in an action against the city. Such was

the holding of the New York Court of Appeals

in Mastin v. New York City, decided Feb. 14

(44 N. Y. Law Jour. 2297, Mar. 3). Judge Wil

lard Bartlett, who wrote the opinion, said: —

"My brother Werner's suggestion in the dis

senting opinion, that the question of contribu

tory negligence should be deemed a question of

fact for the jury instead of being decided against

him as a question of law because a majority of

all the judges who have considered the case have

entertained that view, would preclude us from
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ever reversing a judgment of this character for

contributory negligence when there wereLthree

dissents in this court. He concedes that instances

may arise where persons engaged in lawful street

occupations are so affirmatively careless as to

preclude them as matter of law from recovering

for injuries which they sustain through the

negligence of others, but declares that the case

at bar does not belong in that category. This

is the precise point upon which we differ. He

would be entirely right if the element of time

could properly be disregarded; but we think that

the time during which the plaintiff voluntarily

blinded himself was too long to be excusable

upon any reasonable theory of prudent con

duct."

Railway Rates. Return: not Allowed on

Capitalization of ProfiJs-——Carriers' Burden of

Proof —Economy of Management. U. 5.

By two unanimous decisions handed down

Feb. 23 by Commissioners Lane and Prouty,

respectively, the Interstate Commerce Com

mission declared against the proposed increases

in freight rates in the Ofiicial Classification,

and the Western Traffic Association territory,

which the railroads in those organizations had

been attempting since early last summer to

put into effect. Practically all the roads east

of the Missouri River and north of the Ohio

were affected by the decision in the Official Clas

sification territory case, and all the roads in the

Great Middle West were similarly affected

by the other decision.

Commissioner Lane, who wrote the opinion

in the Western Traffic Association case, said

in part:

"New improvements should bring new revenue.

The risk of the stockholders investing their

money in these improvements is the same risk

that they took when they invested their original

funds in the original property. But because

traffic grows and a railroad endeavors to meet

it. are. rates to steadily rise? The state of

Illinois may add a hundred millions in value

toIthe Burlington road by a donation of water

front for a terminal. Would this justify rates

higher than before the giftiI

"Our position is that a railroad may not

increase rates upon shippers for the reason and

as an outgrowth of the fact that it has accumu

lated out of rates a balance of profit which has

been invested in the property. This investment

must take care of itself; it must bring a return

for itself, either in increased traffic or in the

lfllutttion of expenses of operation. There is

no justification for the investment of this surplus

if it is to have the effect of increasing the rates

upon the shippers over the original line. If

the theory is to be recognized that by increasing

the value of their property by putting back

operating revenue into the property a carrier

may as a legal right increase rates, then the

shipper is worse off each time he pays a rate

which allows a revenue over and above a reason

able return on the original investment. . . .

“The strength of the carriers’ case is in these

two contentions: -—

I‘(1) That the roads are not earning a fair

return upon the value of their property.

"(2) That the cost of operating has increased

because of increased wages.

"It is true that cost of operation has increased

by the amount shown as allowed to labor and

addition to wages. But it is also true that

operating revenues have increased so as to more

than absorb increased operating expenses.

Moreover, cost figures furnished would indicate

that under skilful management an additional

tonnage may be handled under a higher wage

schedule without increasing the cost of the

service given.

“The Constitution of the United States

guarantees the carriers against the confiscation of

their property or the taking of the same without

due process of law. Without this constitutional

guaranty, which is distinctively American —

for here property rights are more sacredly safe

guarded than in other lands of more mobile law

—the railroads of our country are protected

from injury of any lasting character by the

popular consciousness that they are essential

to the industrial life of the people. To harm these

roads is to injure ourselves. Our laws do not

seek to establish dominion over private capital

for any other purpose than to make sure against

injustice being done the public, and thereby

make such capital itself more secure. We are

dealing here with a difficult problem, involving

multitudinous facts and an infinite variety of

modifying conditions, which make the establish

ment of principles and the framing of policies a

matter of slow evolution. Congress has laid

down a few rules. These rules we are attempting

to apply. It is not for us to say that we represent

the Government and may have a policy of our

own which in any degree runs counter to the

power granted to us or the duty imposed upon

us. The railroads may not look to this tribunal

to negative or modify the expressed will of the

Legislature. They have laid before us the facts

and law which would make for a justification

of their course in the increasing of rates. To our
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minds their justification has not been convinc

ing."

In announcing the decision in the Official

Classification territory case, Commissioner

Prouty made these two observations: —

"First, it has been several times stated in the

course of this discussion, and should be repeated

here, that in view of the complex character of

this problem nothing but an actual test can satis

factorily determine the financial results from the

operations of these several carriers. There is

no evidence before us which establishes the

necessity for higher rates. The probability is

that increased rates will not be necessary in the

future. In view of the liberal return received by

these defendants in the past ten years they

should be required to show, with reasonable cer

tainty, the necessity before the increase is

allowed. If actual results should demonstrate

that our forecast of the future is wrong, there

might be ground for asking a further considera

tion of this subject.

"But it would be further said that before any

general advance can be permitted it must

appear with reasonable certainty that carriers

have exercised proper economy in the purchase

of their supplies, in the payment of their wages,

and in the general conduct of their business.

"Second, we have been compelled to dis

pose of this case upon the evidence available.

As previously noted, there is no testimony

tending to show the cost of reproducing these

properties. It is plain that a physical valuation

would introduce into the calculation a new

element, which might lead to a different con

clusion. The conclusion reached here extends,

therefore, no further than the facts upon which

it is based."

Railway Rates. Expensive Managemenlwill

not Justify Higher Rates. U. S.

That “expensive management" on the part of

a railroad company "will not justify higher rates

to pay expenses and dividends to stockholders,"

is declared in an opinion recently rendered at

Carson, Nev., in the United States Circuit Court

for the District of Nevada, Circuit Judge W. W.

Morrow, and District Judges E. S. Farrington

and W. C. Van Fleet sitting, in which the Court

refused to enjoin the Railroad Commissioners

for the State of Nevada from enforcing the

provisions of an order fixing joint rates for the

transportation of forest products in carload lots

from Verdi to Tonopah and Goldfield. The

orders were attacked on the usual ground that

they were unjust and confiscatol’y and tended to

deprive the complaining railroad companies

of their property without due process of law,

and, in the case of the Southern Pacific Company,

that they interfered with interstate commerce.

In two cases, Woodside v. Tonopah 8: Goldfield

R. R. Co. and Southern Pacific Co. v. Railroad

Commission of Nevada, Judge Morrow delivered

the opinion of the Court and held that “the

rates fixed by the Railroad Commission are

reasonable and just, and ought to be fairly

remunerative," and refused a temporary in

junction.

The Court said: "The Railroad Commission

has presented to us a statement of the expenses

of the Tonopah & Goldfield Railroad as com

pared with the Nevada Northern Railway. The

two roads are in Nevada and have many features

in common. It appears that the Tonopah &

Goldfield Road is under very expensive manage

ment as compared with the Nevada Northern

Railroad, and that it is very much in excess for

substantially the same service. Such expensive

management, under the circumstances, will not

justify higher rates to pay expenses and dividends

to stockholders."

Retroactive Laws. Kentucky Blanket Grant:

Cases —Ex Post Facto Laws Invalid Only when

they Relate to Criminal Punishment: — Taxation.

The titles to a large tract of land in Kentucky

were litigated in Kentucky Union Co. v. Ken

lucky and two other cases in the federal Supreme

Court, which were tried together and decided

Jan. 3 in favor of the commonwealth of Ken

tucky.

These lands were granted by the state of

Virginia before Kentucky was admitted to the

Union, to patentees who had never taken

possession, and practically no taxes had been

paid on them up to the passage of the Kentucky

Act of 1906, which provided for the assessment

of taxes for the five years preceding and for

forfeiture in the event of non-payment of such

taxes. The defendants argued that the statute

in question was ex post faclo legislation and, as

such, unconstitutional. This argument was

overruled by Mr. Justice Day, who said: —

"Laws of a retroactive nature, imposing taxes

or providing remedies for their assessment and

collection, and not impairing vested rights, are

not forbidden by the federal Constitution.

League v. Texas, 184 U. S. 156, 46 L. ed. 478,

22 Sup. Ct. Rep. 475. This court had occasion

in a very early case to consider the meaning of

an ex post facio law as the term is used in the

federal Constitution, prohibiting the states from

passing any law of that character. Calder v.

Bull, 3 Dall. 386-390, 1 L. ed. 648-650. In
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that case it held that such laws, within the

meaning of the federal Constitution, had refer

ence to criminal punishments, and did not

include retrospective laws of a different character.

That case has been cited and followed in later

cases in this court. See Kring v. Missouri,

107 U. S. 221, 27 L. ed. 506, 2 Sup. Ct. Rep. 443;

Orr v. Gihnon, 183 U. S. 278, 285, 46 L. ed. 196,

200, 22 Sup. Ct. Rep. 213."

The Kentucky statute was sustained as

imposing, as construed by the highest court

of the state, no retrospective penalties or punish

ment of a criminal nature.

Taxation. Equity cannot Interfere to Determine

Validity of Unpaid Taxes —-Bills of Interpleader.

Mass.

That equity will not interfere to determine

the propriety of taxes before they are paid over

to the collecting oflicials, or to decide whether

taxpayers are assessed in the towns or cities

in which they have a legal residence, was the

holding of the Massachusetts Supreme Judicial

Court in Welch v. Boston, 208 Mass.——, decided

March 3.

This was a bill in equity brought by Francis

C. Welch et 01., as executors and trustees of the

estate of the late Quincy A. Shaw. The residue

of the estate amounted to about $23,000,000,

the cities of Boston and Beverly and the towns

of Milton and Brookline each claiming their

proportionate share of the taxes. The executors

desired to leave the decision as to the proportion

in which they should pay to the Court, and

expressed their willingness to abide by the

result.

The Court held that it had no jurisdiction of

the bill: —

"it is not a case to settle the right to certain

property which is brought into court. The claim

of each of the defendants is entirely independent

" IFFERENT persons have different forms of amusement and relaxation.

of that of each of the others. it is not a case

in which the plaintiffs are free from interest in

the controversy. The plaintiffs ask the court

to determine the truth as to certain facts which

are in dispute between the parties and upon

the existence of which the legal rights of some of

the parties, in the performance of their oflicial

duties, depended when they assumed to perform

these duties. The suit cannot be maintained as

a bill of interpleader.

"It is at least very doubtful whether, apart

from considerations to which we have already

referred, the bill could be maintained as a bill

in the nature of interpleader. But these consider

ations arising from the laws in regard to the

raising of money by taxation are conclusive.

We have an elaborate statutory system covering

this subject, the purpose of which is to assure

a prompt collection of revenue for the Govern

ment, in its different departments and sub

divisions. Remedies are provided for those who

are compelled to pay taxes illegally assessed,

which are direct and adequate. For this reason

it has been decided many times, in this Com

monwealth, that equity will not interfere to

determine the validity of a tax, but will leave

the machinery of the government to move

precisely as it was intended to move by the

framers of the laws in regard to the assessment

of and collection of taxes."

The Court held, therefore, that the only

remedy available to the executors lay in their

paying over the tax and afterward suing to

recover it.

A similar result was reached in the case of

Sears v. Assessors of Nahant, 208 Mass.——-,

decided on the same date, the court sharply

denying the authority of officials of cities and

towns to waive their duty of collecting taxes

legally assessed pending a test suit as to the

validity of the assessment.

Some

might enjoy spending a few quiet evenings revising the Constitution of the

United States."—ALBERT MARTIN KALES, in Illinois Law Review.



  

use!

THE RECALL OF JUDGES

HE proposition for a popular recall

of judges, without impeachment, is

so radical and so unreasonable that it is

hard to conceive why it should win favor

able support in any intelligent quarter.

It certainly cannot benefit any particu

lar class, like the labor unions, for

example, for it is particularly to the in

terest of every special class that it be

protected from oppression by raising

rather than by lowering the standards

of the bench. By whatever means it be

attempted, whether by paying inade

quate salaries, by limiting tenure of

oflice, or by making the judicial office

completely the bauble of popular

caprice, the lowering of the standards

of our judiciary needs earnestly to be

opposed by every high-minded, law

abiding citizen.

It seemed to us that a paper out in

San Jose, California (the Mercury), put

it pretty well the other day, when it

said:

When Lord Mansfield took his oath of office

as Chief Justice of England he knelt before the

throne during that portion of the obligation

which bound him in loyalty to the King; but

when he was to receive that part of his oath

which bound him to justly administer the laws

of the realm, he rose and stood erect; and his

attitude then and judicial acts thereafter have

entitled him to immortal eminence as the type

of the just and fearless Judge. Yet only a few

years later the British populace tore down his

house during the Gordon riots because of a deci

sion which is now regarded as one of the great

milestones of human liberty. What would have

Q .- ..
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happened to Lord Mansfield, if the passion-mad

populace of England had possessed the power of

Recall?

Another illustration: Chief justice Marshall

is rightly esteemed the noblest figure in Ameri

can judicial history. In the year 1808, when

the career of John Marshall as the great path

finder of our constitutional law had little more

than begun, the people of Baltimore burned him

in effigy because of his decision in a notable case,

which, though sound in law, was offensive to

public opinion, and was especially obnoxious to

President Jefferson and his adherents. What

would have become of John Marshall. had the

dominant democracy of that hour possessed the

power of Recall?

Whether Arizona's adoption of the

recall should be a bar to its admission

to statehood is a matter regarding which

there will be different opinions. By

some the ground may perhaps be taken

that the federal government, in raising

a territory to statehood, owes something

to a community comparatively without

political experience. Others will say

that this community should be free to

govern itself in whatever way it pleases.

That issue, however, does not touch the

folly of the recall of judges, which is

indisputable, and which must arouse

grave doubts of the ability of this new

community to frame a constitutional

law adapted to the needs of an orderly,

well governed society.

 

A ROLAND FOR AN OLIVER

HE Supreme Court of California

has reversed itself, ruling that it

was guilty of a technical error that
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might have enabled a notorious criminal,

in the end, to escape justice, but for the

persistent and determined action of the

Attorney-General of the state.

On January 22, the whole country was

surprised and shocked by the announce

ment through the press, that Abe Ruef,

convicted on his own confession and

sentenced to the penitentiary three years

before, had been granted a rehearing by

the same Supreme Court which had re

leased the infamous Schmitz on a techni

cality.

The rehearing, of course, was the first

step necessary to a new trial, and a new

trial meant the certain release of Ruef;

Heney was out of the district attorney's

oflioe, Johnson was in the Governor's

chair and the most important witnesses

were either dead or securely in hiding.

indignant public opinion, dum

founded at first by the decision, soon

made itself heard in the newspapers,

in the legislature and in the Depart

ment of Justice. The fact that the

action of the court had been delayed

until the very last day on which it could

be of any use to Ruef, had been noted

by Attorney-General Webb, who was

watching the case in readiness to act

when the proper time came. The Attor

ney-general also knew that of the four

justices who concurred in the opinion,

one — Henshaw —— was out of the state,

out of the jurisdiction of the court on

the day the opinion was handed down.

He at once determined to spring upon

the Supreme Court of California one of

its own reversed technicalities: the prop

osition that four justices did not legally

concur, that the time limit had now

expired, and that Abe Ruef must go to

the penitentiary and enter upon his

fourteen years’ sentence.

And now the whole country awoke to

the unique character of the case—a

technicality for a technicality; a Roland

for an Oliver—Ruef and the Court

had been met on their own ground, the

people smashing ancient precedent to

wring justice from their highest judicial

tribunal.

The General Assembly woke up, and

a senator at once introduced a resolu

tion asking for a thorough investigation

of the proceedings of the Supreme Court

in the Ruef case, and there was even

some talk of possible impeachment.

Meanwhile a demand for an amend

ment of the constitution providing for

the recall of judges-an unwise but

readily. explainable demand —— made

itself known with an insistence that

could not be misunderstood.

Here is the decision of these judges

on the Attorney-General's question : "The

Court exceeded its authority. It had no

right to grant the rehearing in the matter

it did. Henshaw was judicially dead on

January 22, the day the opinion was

rendered."

Nothing further could be done to save

Ruef — he must go to prison; but

the big boodlers—the men who paid

Ruef the money and secured franchises

worth multiplied millions — they do not

go to prison. Why? If Abe Ruef was

bribed, then some one bribed him, and

that some one is just as deserving of

punishment as Ruef; can anything be

clearer?
 

FRENCH SECRET EXAMINAe

TIONS

HE French practice of secretly ex

amining witnesses finds few de

fenders, even in France, placing, as it

does, absolute dependence upon the

integrity of the judge and his clerk, who

alone hear the testimony of the wit

nesses, one after the other. Even in

the case of an absolutely honorable

justice, there is entirely too much room

for the entrance of personal emotions.
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This practice was established by

Francis 1, and was authorized by the

commissioners who prepared the Ordi

nance of Louis XIV in 1670. A mis

take seems to have been the cause of it.

Voltaire explains from Bernier that a

passage in the civil law had been mis

understood-a passage enjoining wit

nesses, intrare judicii secretum, which

only signifies that they should enter the

judge's private chamber, but does not

direct that they should be secretly ex

amined.
 

ACTIONS SPEAK LOUDER THAN

WORDS

HE following anecdote sent us by

F. Rockwood Hall, Esq., is a

typical illustration of how ridiculous

and absolutely nonsensical the exami

nation of a witness, which was perfectly

intelligible at the time, may appear

when in cold type without the ac

companying gestures or plan.

A clothing manufacturer brought suit

to recover damages from the defendant,

who occupied the floor directly above the

plaintiff's workrooms, for negligently

allowing a sink on the defendant's

premises to overflow, and water there

from to fall on the plaintiff's goods piled

on cutting tables in his workshop,

thereby injuring them. At the trial the

janitor of the building, an old colored

man familiarly known as “the Major,"

was called as a witness, and was cross

examined by the plaintiff's attorney as

to the position of these tables relative

to the falling water. He testified on

this point with the aid of a diagram and

with considerable gesture. The evidence

was taken stenographically, and the

following extract from the defendant's

argument is delicious and straight to

the point: —

"There is only one piece of cross

examination which is worthy of any
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serious consideration, and that was, I

admit, a masterly piece of cross-exami

nation, namely the cross-examination

of our friend the Major. It was so con

vincing, so forceful, that I took the

pains to have it written out, and I think,

in justice to my brother, that I ought

to read it.

Q. On what side of the cutting table

did you go?

A. On the side where the water

come, that side. The cutting table is

more over the centre of the floor.

Q. Now let us see.

A. Just like this now.

Q. Here is the ofiice door.

A. I pass through that.

Q. And you went on that side of the

table?

A. I went on this side.

Q. There is the ofiioe door.

A. I just come right in the offioe

door, and went down that way.

Q. Why did you say this side first?

A. I went the side where the boxes

is on. I said this side; you misunder

stood me.

Q. Why did you say this side first;

how did that happen?

A. It happened this way, that the

table —

Q. What direction did you point in

with your hand when you said that side

first?

A. Coming into the door, then I

come in between the boxes and the

table; I come along that side.

' Q. Didn't you point to that end ?

A. I point this end that the table was

more near that way.

Q. Didn't I ask you on what side

of the table; and didn't you say on that

side I’

A. Yes, sir.

Q. You said that side, didn't you?

A. When I said that side I meant

this side.
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"But the difficulty with my brother is

that it is not original. I have taken

pains to find the original, and I am sorry

to rob my brother of the only glory he

has got in the case, but I am going to

read the original: —

"He killed the noble Mudjokeewis

With the skin he made him mittens,

Made them with the skin side outside,

Made them with the fur side inside.

He, to get the cold side outside,

Put the warm side fur side inside;

He, to get the warm side inside,

Put the inside skin side outside.

That's why he put the fur side inside;

Why he put the skin side outside;

Why he turned them inside outside.

“There is the inspiration of the cross

examination in this case."

SAXON COMPENSATION

HE Anglo-Saxon tendency to place

a money value on accidents and

injuries, even when the latter are of a

wilful nature, is of pure Saxon stock.

The Saxons had a well-established scale

of pecuniary compensation for injuries,

the amount being more or less according

to the time and place of the crime, and

the part of the body injured. The

cutting off of an ear involved a penalty

of thirty shillings; if the hearing was

lost, sixty shillings. To strike out a

front tooth cost eight shillings; a canine

tooth, four shillings, and a grinder, six

teen shillings.

In the time of King Athelstan the

notion of money-compensation reached

such a degree that every man's life had

a fixed value, called a were, or capitis

estimatus. Under the law fixing the

were of every order of person in the

kingdom, the King himself, who on this

occasion was distinguished only as a

superior person, was rated at 30,000

thrymsaa; an archbishop or earl at 15,000;

a bishop or alderman at 8,000; belli

imperator or summus prwfectus at 4,000;

a priest or thane at 2,000, and a com

mon person at 267 thrymsa.

 

A CARD GAME IN COURT

Adolph Bouchnik, of Cleveland, 0., sued

Abram Auerbach of the same city for recovery

of money lost while playing "vingt-et-un"

with a marked deck. A. E. Bernstein, attorney

for Auerbach, played a game with Bouchnik in

court to show that marked cards could be of

no advantage in "vingt-et-un." — News Item.

ES, many games are played in

court,

But here we have a new one.

The Judge and jury had fine sport

When Bouchnik played vingt-et-un.

We do not know who lost, who won

In that peculiar contest.

But that game of vingt-et-un

Did liven up the inquest

Into the mysteries of luck

And whether rogues could do one

By marking cards and all such truck

In the game of vingt-et-un.

Smws Smmcus.

THE JEST THAT MADE A LAW

0 STATUTE ever enacted in Eng

land is of greater importance than

the Habeas Corpus Act, yet the passage

of this enactment, at least at the particu

lar time when it finally came before the

House of Lords, was due entirely to a

jest.

Lord Grey and Lord Norris were

named as tellers when the vote upon

the bill was to be taken. Lord Grey

was heartily in favor of the bill, which,

however, seemed doomed to defeat. An

immensely fat lord declared for the

passage of the act, and Lord Grey
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jestingly counted him for ten. Lord

Norris, without looking up, set down

ten votes. Lord Norris instantly went,

on with his reckoning, or misreckoning

and in due course it was reported to the

House that those for the bill were the

majority, though, as an actual matter

of fact, the majority of the lords had de

clared against it.

AN ERROR OF RECORD

T HAPPENED thus. Attorney Hall,

In re Estate of Nancy Snider,

Dictated this way: “In the fall

She put her apple crop in cider."

Which, when his secretary heard,

Although her eyes grew somewhat

wider,

She wrote it down without a word:

"She put her apple crop inside her."

Rov TEMPLE House.

A PATRIOTIC CRIMINAL

HE criminal is generally regarded

as an enemy to the state, and one

would hardly look for much patriotism

in a convict, but in one instance at

least, a convict gave evidence of a

patriotism equal to that of any soldier

who ever fell upon a battlefield.

In the year 1640 one John Goodman

was tried and sentenced to death, but

was reprieved by the King, much to

the popular displeasure. Whereupon the

prisoner forwarded to Charles I the fol

lowing extraordinary petition: —

To the King's Most Excellent Majesty.

The petition of John Goodman, condemned,

Humbly Sheweth,

That whereas your majesty's petitioner hath

understood of a great discontent in many of

your majesty's subjects, at the gracious mercy

your majesty was freely pleased to show

upon your petitioner, by suspending the execu

tion of the sentence of death pronounced

against your petitionenl

These are humbly to beseech your majesty,

rather to remit your petitioner to their mercies

that are discontented, than to let him live the

subject of so great a discontent in your people

against your majesty, for it hath pleased God

to give me grace to desire with the prophet,

"That if this storm be raised for me, I may be

cast into the sea, that others may avoid the tem

pest."

This is, most sacred sovereign, the petition

of him that should esteem his blood well shed

to cement the breach between your majesty and

your subjects.

HIS NATURAL GOOD SENSE

XASPERATED Prosecutor (ad

dressing stupid defendant in a law

suit) — “Man alive! I should think you

could see for yourself that you're a born

idiot. I should think your natural good

sense would tell you!" — From Fliegende

Blaetter.

THE BUSINESS OUTLOOK

GRADUATE from an eastern law

school decided that the road to

glory in his profession was a somewhat

long one in this part of the country,

and that there were too many other per

sons trying to travel it. So he con

sidered Horace Greeley's advice to "go

West," and it seemed to him that

Alaska ought to offer a new and promis

ing field.

He wrote the postmaster-s at several

of the Alaskan towns, and the first

answer he received showed Uncle Sam's

employees to be acquainted with the

needs of their locality. The letter read:

"In answer to your letter I have to

state that for a town of one hundred

inhabitants we are very well supplied

with lawyers, as every other person you

meet calls himself one. If you are any

kind of a tinsmith at all you might

make a success of that as a side line to

the law, and if you have money enough

to start a small saloon in connection with

the tin shop I would say to come on."
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The graduate has about decided to

remain in the East. The practice of

law in the Northwest seems rather

complicated somehow.

IS IT A CASE OF MAYHEM?

N THE capital city of one of our

Western states, which is justly

noted for the ability and culture of its

bar, a lawyer of considerable eminence

has recently filed in the State Supreme

Court a brief as amicus curiae. The

amusing thing about it is that, wherever

the phrase occurs in the brief, he refers

to himself as "amicus curae."

Quaere: —-Who is responsible —— proof

reader or lawyer?— and is it not "con

219tempt” to knock an “i" out of the

Court? — to say nothing of the ethical

insinuation involved in a lawyer's be

coming “a Friend of Care?”

ARGUMENTUM AD HOMINEM

HE following is a current Ger

man ancedote, source unknown:—

Lawyer (to old Jew whose son has be

come a Christian) -— “And now, my

friend, when you are called up before

the great Judge at the last day, and He

asks you: ‘Why did you allow your son

to leave the ways of his fathers and be

baptized?’ what can you answer?”

“I can say: ‘But, Lord, did not Thy

son do the same?’ "

T/u Edi/or will be glad to reed-u:for this department anything likely to entertain the reader: of

the Gran Bag in the way of legal antiqum'nJae-lfic, and anacdorn.

USELESS BUT ENTERTAINING

A Scottish nobleman one day visited a lawyer

at his office, in which at the time there was a

blazing fire, which led him to exclaim, "Mr. ,

your oflice is as hot as an oven." "So it should

be, my lord," replied the lawyer, "as it is here

I make my bread."

 

 

The following will was filed about forty years

ago in the Surrogate's oflice in New York:

"Unto my beloved wife : All my worldly

goods I have in store, I give my beloved wife

and hers for evermore. I give all truly; I no

limit fix. This is my will, she my executrix."

 

 

The following verdict was rendered in Cal

houn county, Illinois: —

"Kurners Verdict—We, the jurys, find the

deceased dead man l-rum to his deth from the

bans of some unbeknown purson, with an un

lauful iron weeping —named a axwith a hick

ory handel; which unlauful weeping wos

used with deadly inant to kill the killed Ded

Man.

"P. S. We, the forsed and undercigned jurys,

hopefully believe that the Ded Man was be

headed by the Sed Ax."

The late Justice Brewer was noted for his

tolerant and broad-minded views. A Wash

ington diplomat recalled the other day a story

told by Justice Brewer in illustration of the need

for tolerance.

"We should respect the views of others" — so

the story ran —- "for morality itself is but a

matter of environment.

"A missionary in the South Seas was dis

tressed because her dusky parishioners were

nude. She decided to try delicately to get them

to wear at least a little clothing, and to this end

she left a great many pieces of scarlet and green

and yellow calico lying about the hut.

"An elderly dame called one afternoon for

spiritual advice. The missionary noted how

enviously her eyes rested on the calico, and she

took up a two-yard piece of the yellow, saying: —

“ ‘I'll give you this if you'll wear it.’

"The female draped the calico about her like

a skirt and departed in great glee.

"But the next day, nude as before, she re

turned with the fabric under her arm. Handing

it sadly to the missionary, she said: —

“ ‘Me no can wear it, missy. Me too shy.’ "

—- New York Tribune.
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Uniform ‘parfncnllip Ad

A Uniform Partnership Act, drawn

up in accordance with the aggregate

as opposed to the entity theory, was

favored at the meeting of the Committee

on Commercial Law of the Conference of

Commissioners on Uniform State Laws,

at Philadelphia Feb. 3-4. Three drafts

were presented to the Committee, the

original one based by the late Dean

James Barr Ames on the entity theory,

one by Dean William Draper Lewis

and James B. Lichtenberger based on

that theory, and one by Dean Lewis and

Mr. Lichtenberger based on the aggre

gate or common law theory. The merits

of the two theories were discussed by

able speakers. The advocates of the

entity theory included Prof. Samuel

Williston, who thought this theory

was consistent and solved some of the

difficult problems of our present law.

He believed it to be the idea underlying

the decisions in most states. A letter

from Judge Hough of New York favor

ing this theory was read. The aggregate

theory was supported by Prof. Francis

M. Burdick of Columbia, Prof. Floyd

R. Mechem of Chicago, Prof. George

D. Zohm, Prof. William R. Vance,

Prof. Aymar of New York Law School,

and George Wharton Pepper of Phila

delphia, and a communication from the

late Judge Francis C. Lowell of Boston

favoring the aggregate theory was read.

The committee resolved that the drafts

men, Dean Lewis and Mr. Lichtenberger,

revise the draft adopting the aggregate

or common law theory in accordance

with the views expressed, and present

the same to the committee for further

consideration at Boston in the latter

part of August, when the Conference

of Uniform Commissioners and Ameri

can Bar Association will meet.

 

Personal

Alfred Stedman Hartwell, Chief Jus

tice of the Supreme Court of Hawaii,

who is in his seventy-fifth year, resigned

Feb. 2. Chief Justice Hartwell was a

member of the Massachusetts legisla

ture in 1867.

 

Gen. George B. Davis has retired

from the ofiice of Judge Advocate

General, U. S. A., on reaching the age

of sixty-four and has been succeeded

by Col. Enoch H. Crowder, with the

rank of Brigadier-General.

 

The following nominations have lately

been confirmed by the Senate: George

E. Martin of Ohio, Associate Judge

of the Court of Customs Appeals;

Walter 1. Smith, Circuit Judge, eighth

circuit; Frank H. Rudkin, District

Judge, the eastern district of Washing

ton; Pedro De Aldrey, Associate Jus

tice of the Supreme Court of Porto

Rico; Alfred E. Holton, United States

Attorney, the western district of North

Carolina; Edward Engerud, United

States Attorney, district of North

Dakota.

 

Applause which lasted several minutes

greeted Justice Charles E. Hughes of the

United States Supreme Court when he

rose to speak last night at the annual

banquet of the New York County Bar

Association, Feb. 18, at the Hotel Astor.

The demonstration was considered re

markable from the fact that the gather

ing included men who were vigorous

opponents of Mr. Hughes during his
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political ascendancy. Alton B. Parker,

president of the organization, was toast

master, and in introducing Justice

Hughes declared that when the com

munity discovered a great lawyer and a

splendid state executive it had also

uncovered a brilliant statesman. Attor

ney-General Wickersham pleaded for

a fearless and independent judiciary.

@ar Associafions

Connecticut-The annual meeting

of the Connecticut State Bar Associa

tion was held Feb. 6 at Bridgeport.

President George E. Hill of Bridgeport

read his annual report, reviewing the

work of the association for the past

year. The annual‘ reports of Vice

President Hadlai A. Hull of New

London and Secretary-Treasurer James

E. Wheeler of New Haven were also

read. Talcott H. Russell of New Haven

read a paper on "Sham Issues." There

was a banquet in the evening at the

University Club. The election of officers

resulted as follows: President, George

E. Hill of Bridgeport; vice-president,

Hadlai A. Hull of New London; secre

tary-treasurer, James E. Wheeler, of

New Haven.

 

Illinois. — Reform of the law of

procedure and practice was the subject

of discussion at the semi-annual meeting

of the Illinois State Bar Association

held at Springfield on February 16.

The Illinois Conference on the reform

of the law, consisting of delegates from

all parts of the state, proposed certain

amendments to the Practice Act for

discussion at this meeting. The dis

cussion was opened by Edgar B. Tolman

of Chicago, President of the Conference.

The proposed amendments which

brought forth the most discussion were

those relating to sections 73 and 74

of the present Practice Act. It is pro

posed to amend section 73 so as to read

as follows:—

“Hereafter no judge shall instruct

the petit jury in any case, civil or

criminal, unless his charge is reduced to

writing and he shall before the same is

read to the jury, submit it to the counsel

for the respective parties and give them

an opportunity, in the absence of the

jury, to state specifically all their ob

jections to the instructions therein

contained and to the refusal of the court

to embody in his charge any instruction

requested by counsel, together with the

reasons for such objections."

It is pretty generally conceded that

the amendment to this section would be

a decided improvement on the present

practice. It is substantially the practice

now pursued in the state of Indiana.

The proposed amendment to section

74, which found both supporters and

opponents, is as follows: —

“Exceptions to the charge as read to

the jury and to the refusal of the court

to embody in his charge any instruction

requested by counsel for the respective

parties, may be entered at any time

before the jury retires, but not after

wards, and no objections or exceptions

shall be considered on review except

those specially called to the attention

of the court, as provided in the foregoing

section.”

It is believed that the proposed amend

ments to these two sections would be

of far-reaching importance and highly

beneficial to the practice. They would

do much toward rescuing the practice

in Illinois from the general charge made

by President Taft last year in his speech

at Chicago, wherein he said that the

administration of justice in our courts

was a disgrace to our civilization. These

amendments must appeal to every law

yer who is honestly endeavoring to aid

the court and jury to arrive at a correct

conclusion of the case. If adopted

the court would be protected when
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instructing the jury by the combined

advice and counsel of the attomeyson

both sides. It is believed that these

proposed amendments would greatly

reduce the number of retrials and also

greatly diminish the number of appeals

taken on account of erroneous instruc

tions.

If the judge who reads the instructions

to the jury and the lawyer who wrote

the instructions, as well as the attorney

for the other side, are not misled by

them and believe them to be the law

when read to the jury, the laymen who

compose the jury certainly will not be

misled by them. The principle involved

in both these proposed amendments

is the correct one, viz: That the lawyers

on both sides shall help the court in

correctly applying the law to the case

on trial and if they do not do so, they

shall not be permitted to take advan

tage of their own negligence.

These amendments are now pending

before the Legislature and are incor

porated in House Bill 418 and Senate

Bill 327, together with the other amend

ments proposed by the Illinois Confer

ence on the Reform of the Law.

The ceremonies attending the un

veiling of the portraits of the former

Justices of the Supreme Court were held

in the Supreme Court building. The

Supreme Court room was crowded

with judges and lawyers representing

all sections of the state. Chief Justice

Alonzo K. Vickers opened the exercises.

Edward C. Kramer of East St. Louis

spoke on the Supreme Court under the

Constitution of 1818. Stephen S. Greg

ory of Chicago had for his subject the

Supreme Court under the Constitution

of 1848, while President William R.

Curran of Pekin delivered an address

upon the Supreme Court under the Con

stitution of 1870. The response on

behalf of the Court was made by Justice

James H. Cartwright. The meeting

closed with a banquet at the St. Nicho

las Hotel at night, which was attended

by about three hundred members of

the bar. The speakers and toasts were

as follows:

Toastmaster, President \Villiam R.

Curran, Pekin; “The State," James A.

Connolly, Springfield; “The Law,"

George T. Buckingham, Chicago; “The

Court," Frank]. Loesch, Chicago; "The

Bar," Adlai E. Stevenson, Bloomington.

 

Miscellaneous

The new United States Commerce

Court had its first meeting Feb. 6 at

Washington, D. C., in the oflioe of

Judge Martin A. Knapp, former chief

of the Interstate Commerce C0rnmis~sion. The four other members of the

Court are William H. Hunt of Montana,

Robert Wodrow Archbald of Pennsyl

vania, Julian W. Mack of Illinois and

John Emmet Garland of South Dakota.

An order has been entered designating

April 3, 1911, for the first hearing.

 

The draftsmen of the Arizona con

stitution followed the advice of Presi

dent Taft as regards the length of that

document, the President having, in the

course of a speech in Arizona, held up

the Oklahoma constitution as a “horri

ble example" and advised the state to

make its constitution as brief as possible

and free from legislative details. The

constitution goes the entire length of

the “progressive" program, incorporat

ing not only the initiative and referen~dum but a radical provision for the

recall of the judiciary. By a vote of

more than 76.12 per cent the constitu

tion was ratified at the recent election.

The ofl‘icial canvass was completed

Feb. 27. Out of 16,009 votes cast,

12,187 were in favor of the constitution

and 3,822 against it.



ZUHEZ'I:

, Ibfin.

Iwldraiz

s'dmrE



 

THE LATE CAPTAIN MICAJAH WOODS

A LEADER OF THE VIRGINIA BAR

1S44~l9ll



The Green Bag
 

Volume XXIII May, 1911

 

Number 5

Captain Micaj ah Woods

BY R. T. W. DUKE, JR.‘

HE death of Capt. Micajah Woods,

which occurred on the 14th day of

March, 1911, removes from the Virginia

Bar one of its best known and most

distinguished members. Captain Woods

was born in Albemarle County, Vir

ginia, at Holkham, on the 17th day of

May, 1844. His father, Dr. John Rodes

Woods, was for many years considered

the leading authority upon stock-raising

in Virginia, and his mother was Miss

Sabina Lewis Stuart Creigh. On both

sides of his family he is descended from

Scotch-Irish ancestry. His first Ameri

can progenitor, Michael Woods, re

ceived a patent to a large tract of land

from George II in 1737, in the western

part of Albemarle County, which was

then Goochland County. The wife of

this Michael was Mary Campbell, who

belonged to the clan of which the Duke

of Argyle was the head. William Woods,

the great-grandfather of Micajah Woods,

was a member from Albemarle County

of the Legislature of Virginia in 1798

and 1799, and his son Micajah was a

member of the Albemarle County Court

from 1815 to 1837, and was High Sheriff

of the County, ex oflicio, at the time of

his death. Through his mother he was

descended from Col. David Stuart,

County Lieutenant of Augusta County,

from 1755 on for several years.

' Of Charlottesville. Va.

 

His early education was obtained at

the Lewisburg Academy, the Military

School of Charlottesville taught by Col.

John Bowie Strange, and at the Bloom

field Academy, taught by Messrs. Broun

and Tebbs. In 1861 he entered the

University of Virginia, and like many

of the other young men of the South,

was soon a member of the Confederate

Army. 'He first served when barely

seventeen years of age as volunteer aide

on the staff of Gen. John B. Floyd, in

the West Virginia campaign of 1861,

and then in 1862 as a private in the

Albemarle Light Horse Company, in

the Second Regiment Virginia Cavalry,

and afterwards was first lieutenant in

the Virginia state line. In May, 1863,

he was elected and commissioned first

lieutenant in Jackson's Battery of Horse

Artillery, Army of Northern Virginia,

in which capacity he served until the

close of the War. Among the battles

in which he participated were Carnifax

Ferry, Port Republic, Second Cold Har

bour, New Market, Second Manasses,

Sharpsburg, Winchester, Fisher's Hill

and Gettysburg.

At the close of the war he returned to

the University, where he studied in the

Academic Department for one year,

and then studied law, being graduated

therefrom in 1868 with the degree of

Bachelor of Law. He immediately
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opened an olfice for the practice of his

profession in Charlottesville, Virginia,

and in 1870 was elected Commonwealth's

Attorney for that county, which position

he filled for nearly forty-one years with

out having had opposition for the nomi

nation since 1873. The office of Com

monwealth's Attorney; for Albemarle

County for over sixty years, up to the

time of Captain Woods’ death, has been

held by only three lawyers, all of them

highly distinguished in the profession:

Judge William J. Robertson held the

ofi‘ice from 1850 up to his election to the

Supreme Court Bench in 1858. Colonel

R. T. W. Duke was then elected and

held the ofiice until he was elected to

Congress in 1870. Captain Woods was

then elected and held the ofiice up to

the day of his death, his successor by

appointment being Judge R. T. W.

Duke, Jr., the second son of Col. R. T.

W. Duke.

In 1872 Captain Woods was made a

member of the Board of Visitors of the

University of Virginia, a position which

he held for four years, having been at

the time of his appointment the youngest

member of that Board ever elected.

In politics he was a Democrat. He

was Chairman of the Democratic party

of Albemarle County for several years,

and as elector represented the Seventh

Congressional District of Virginia, and

also was a member of the Presidential

Electoral Board in 1888, which cast the

vote of Virginia for Cleveland for Presi

dent. He was permanent Chairman of

the Virginia Democratic State Conven

tion which met in Staunton in 1896 to

elect delegates to the National Conven

tion. In two Democratic Congressional

Conventions of the Seventh District he

received the almost unanimous vote for

Congress of all of the Eastern Counties

in the Seventh District, and each time

failed of nomination by only a few

votes.

In 1881 he was elected captain of the

Monticello Guard at Charlottesville, and

commanded that famous old company at

the Yorktown celebration in October,

1881. In 1893 he was made Brigadier

General of the Second Brigade of Virginia

Confederate Veterans, which position he

held until 1901, when he declined re

election.

Captain Woods was elected President

of the Virginia State Bar Association on

August 5, 1908, and his address delivered

at the meeting in 1909 upon “The Neces

sity for General Culture in the Training

of a Lawyer," was very able and elo

quent.

~ Captain Woods as a lawyer was noted

for peculiar painstaking accuracy in the

preparation of his papers. As an advo

cate he was able, zealous and earnest,

and as Commonwealth's Attorney, whilst

fair and just, he was a terror to the evil

doers brought to the bar of justice.

He was a man of exceedingly hand

some presence, genial, afiable and very

popular, both with the profession and

the public at large.

Captain Woods was married in 1874

to Miss Matilda Minor Morris and had

five children, E. Morris, Sallie Stuart,

now the wife of James Rucker, Maude

Coleman, a noted Virginia beauty, who

died in 1901, Mary Watts, who inter

married with Dr. Frank Lupton of Bir

mingham, Ala., and Miss Letty Page

Woods.



Is This the Law?

By JOHN McG. GOODALE

OF THE NEW YORK CITY BAR

“ AST month,” said the Nature

faker to the Barrister, “I rambled

and reveled for a week over the Tweed

Courthouse of the City and County of

New York. One must have his whiff

of the mountains occasionally in this

malarial maritime city."

“Whifi of the mountains!” retorted

the Barrister. "Remember, young man,

that I have to practise daily in the fetid

air of Tweed’s courthouse.”

“The air may be fetid; but why not

forget it?" said the Nature-faker. "Does

the Swiss mountain lover recall that the

sun reeked till he gasped yesterday on

the rocky trail? Does he not forget

the noisome insects of alp and joch,

just as I can forget the sordid faces that

swarmed round me in the courthouse?

No, the more just scenic comparison is

between the lawyers and the gushing

rills of the mountains."

"Lawyers and water are fluent,” said

the Barrister complacently, "but call

them rivers instead of rills. Roll on,

tremendous torrents, roll!"

"Mountain rills, because upland

waters, like the lawyers, roar magnifi

cently along the higher courses, yet are

smooth and sinuous when they reach

the rich low levels. But my heart is in

the highlands and all my week of court

house trotting was spent aloft among

the juridical glaciers."

"juridical glaciers-contempt of

court!" said the Barrister.

"Not at all. I am talking of cold

scenery, not of cold people. And why

not scenery? Let me show you some

picture postcards of your scenery.

Look! You, with your dull mind, call

this a package of the week’s Law Jour

nals. They are postcards. Do they not

sell for five cents apiece, with some re

duction if you buy a series as I did?

Look here, for mountain views. See this

great mass of glittering crystals- this

matter more or less translucent. ‘Deci

sions,’ the absurd name you give these

things, you and the editor of the New

York Law Journal '— ‘decisions’ because

they are so seldom decisive. There is

better reason to call them picture cards.

Look again at this frozen cascade of

leaping thought—frozen only because

judicial. Look at this dense wreath of

fog, and above it just the glimpse a pic

ture lover likes of some towering storm

swept headland of the immutable

common law. Come, good peasant, this

is not merely scenery, but it is of the

finest in the world.”

The Barrister looked at the Nature

faker askance; he did not like to be

called a peasant; and then he said

cynically: “I trust your week on the

Tweed moraine yielded more profit than

my week did to me. Perhaps you were

able to clamber up to the Justice's cham

bers with your bouquet of edel'weiss."

“Not at all," said the Nature-faker,

"I go to your courthouse for purely

scientific purposes, for the astonishing

phenomena to be studied there, for

measuring the glacier’s annual advance

or recession, for the prosaic work of

noting well-holes and the seepage of

water.”

“Will you say that again?" said the

Barrister.

“You agreed with me already about

lawyers and rivulets. Well, water, that

is argument, permeates the glaciers of

Manhattan. Argument oozes upstairs,
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downstairs and in the Judge's chambers.

Argument crystallizes daily into new

decisions; it is a never-ceasing solvent

of old decisions. Argument honeycombs

and undermines the glaciers, dribbles

into their inmost recesses, crashes out

some day when a pent-up reservoir gives

way and floods out its masses of detritus.

Argument leaves its fantastic traceries

everywhere; it covers over the well

holes of the glacier with a seemingly

solid crust; it carries you out to destruc

tion on the treacherous little bridges it

has stretched across the crevasses. Were

it not for argument you would not have

the tales of adventure I am about to

tell you of the Mauvais Pas of the

Written Law."

"Proceed, I beg you, my charming

Nature-faker!"

"I will proceed, and by the Book, viz.

the New York Law Journal. Let us

turn to the marvelous eismeer incident

of page 1768, January 28, 1911, re

ported by the prosaic editor as the

Decision of ‘People ex rel. Shortv.Warden'

but which I should headline thus: ‘Spe

cial Extra.— Another Slip-up on Written

Law's Slippery Slopes. — Caught on Ex

tortion's Mer de Glace finds New Statu

tory Hole and Escapes.’

“Penal Code, sec. 851, relating to Ex

tortion, is a characteristic section of our

great codal glacier. Here in a seem

ingly solid mass of firm ice are found

some thirteen varieties of Extortion

loosely thrown together at every con

ceivable angle in crags and ledges (the

result of some legislative convulsion)

and the whole spread over with the

merest crust of verbiage. Two of these

ice crags, viz. Extortion by Threat of

Injury to Person, and Extortion by

Threat of Injury to Property, had been

thought to have practically no crevices

between them. Between the towering

sides, says Baedeker, of these gloomy

codal twins is not even a loophole of

escape. So close is the one clean

chiseled crime set to its analogue that the

merest Assistant District Attorney can

reach from one to the other. Short

thought otherwise. His title, People a:

rel. Short, shows him to be a popular

guide, and he knows his glaciers as the

good citizen knows the Law. Short had

heard somewhere that there is some

times a Iem'um quid between person and

property. A man's job is not his per

son, nor is it his property, as has been

settled by judicial determination. Then

why, between the crimes of Extortion

by threatening one's neighbor's person

and Extortion by threatening his prop

erty, is there not the third crime of

Extortion by threatening his job? There

ought to be such a crime, said Short,

but knowing the written code, I'll ven

ture to say there isn't. I'll try it and

see. He went up on the glacier, where

he thought the gap might be between

the two codal Extortions, and tried the

ice. It bent beneath him. Suddenly

he tripped and stumbled. His foot was

caught in an indictment. Jerking hard

to free himself quickly, the loose verbi—age under his feet flew in clouds in

every direction. He found himself sink

ing bodily into a hole or chimney which

opened beneath his feet. It was a hole

not so large as a barn door, but still

would serve an active man to crawl

down between the two Extortions. His

surmise was right. There was free space

between the two codal crags. He clamb

ered down the chimney joyfully, reached

terra firma and there rejoined his family

and friends. But his adventure is

matched by that of Bromwich on the

Mauvais Pas of the Statute of False

Registration.

“This is reported in the Law Journal

of January 27, at page 1739, People v.

Bromwich. He was a guide also, and
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he was out one day on a very bad bit

of the glacier when the ice pack sud

denly shifted and he found himself a

prisoner inside it. Now you know that

where two or more statutes come crush

ing together as they did around Brom

wich they will not weld solidly nor

make a perfect joint everywhere. This

cold fact as to the Written Law gave

our man hope, for he knew he was

caught somewhere between stiff sections

of the Codes of Criminal Procedure,

and Civil Procedure, and a chunk of the

Bill of Rights, while what seemed a

mass of Documentary Evidence had

fallen across his legs. As you lawyers

would state his predicament, he was

convicted of the statutory crime of

False Registration in this State of New

York. He claimed he had been duly

naturalized at Bridgeport, Connecticut,

but there was written evidence against

him in the shape of certificates from the

Clerks of all the courts at Bridgeport

showing there was no record of such

naturalization, and this convicted him.

But Bromwich knew the ways of gla

ciers, and so in his icy prison began to

finger each joint and crevice of the de

taining walls around him. The Clerks’

certificates were by the Codes proper

evidence against him, but by the Bill

of Rights a man accused of crime should

be ‘confronted’ by the hostile wit

nesses. Bromwich now sent word to

Court that although convicted he had

not been sufficiently confronted. To

this claim the District Attorney replied

that Bromwich had been well confronted,

and with unimpeachable documentary

proof. To this Bromwich rejoined that

he was insufiiciently confronted till all

the Clerks of all the Bridgeport Courts

had been brought to face him. To this

the District Attorney retorted that

Bridgeport, Conn., was out of the sov

ereign reach of the State of New York,

and that the aforesaid Clerks could not

come if they would, and would not come

if they could. To this Bromwich re

plied with a sur-rebutter. He sur-re

butted that he himself was a busy man,

that he had several engagements to

keep outside of jail, and that finally,

as the District Attorney had not con

fronted him according to the law as

plainly written, he, Bromwich, would

not stay in jail longer. And so it hap

pened. The Courts said that the men

who wrote the law might have omitted

confrontation by witnesses when docu

mentary proof sufiiced, but it was not

so written. The prisoner went free."

The Nature-faker smiled. “I fancy,"

said the Barrister sourly, "you think

anybody can drive a coach and four

through the written law."

“Of course not," said the Nature

faker cheerfully. "As to that, you

should read the Law Journal of Janu

ary 23, 1911, page 1670, ex parte Heigho.

Said Heigho was an Idaho man who

struck another to such ill purpose that

it killed the latter’s mother-in-law. Her

heart, it was said, was ruptured by the

excitement of witnessing her son-in-law

in an altercation, and Heigho was in

dicted for manslaughter under some

statute. To most laymen far more

promising technicalities than any I have

yet mentioned would seem to offer in

this Heigho case, but the layman would

be wrong. Even the point that killing

a woman is not manslaughter seems to

have been unavailing, for the indict

ment has been sustained by the highest

appellate tribunal. On the other hand,

the criminal law last week failed to

hold a man fast even after he had actu

ally pleaded guilty. Did you read in

the Law Journal of the laughable Inci

dent of the Mountain Echo?"

"I did not," said the Barrister.

“Then do read People ex rel. Patesom',
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Law Journal of January 27, 1911, page

1750. This interesting case is founded

upon the quaint custom in your local

mountains of consulting an echo. A

good echo up in the alps serves the

purpose of the Written Document in low

land civilization. Like the written docu

ment the echo does not depart from its

original instructions, and is a useful

servant accordingly, though lacking in

telligence of its own. Its chief service

is when some violent crime is committed

in high altitudes, and the mountain

echo makes its eloquent and immutable

record of the guilty deed. This Patesoni

was a local mountaineer. He had done

something or other, was promptly

brought up for it before a Justice of the

Peace, and, on his own plea of guilty,

was sentenced and taken to jail. What

he was guilty of I cannot say exactly.

It is proper to assume he knew himself.

It is just to the Justice to assume that

at least he too knew something. But

in the noise and hubbub of the due

administration of the law, such a detail

goes disregarded or is quickly slurred

over. ‘Your Honor,’ the prosecutor in

this case may have said, ‘Your Honor,

this infamous man has committed the

heinous crime of * * * train-riding.’ And

then the eloquent attorney for the ac

cused may have replied, ‘Your Honor,

my unfortunate client will confess to

the distressing crime of * * * train-rid

ing.’ Then after the Justice had spoken

a few well-chosen words about certain

criminal aspects of * * * train-riding, the

prisoner duly pleaded to the crime

of * * * train-riding. And all the time

Echo, which pays little heed to such

things as * * *, was making up the offi

cial record of the case. Once in jail,

Patesoni cried to the warden, ‘By my

faith, I like not this place. NOW bring

me a good walking-staff of M56118 corpus

and we will fare up the mountain side

to the echo.’ So they journeyed up to

the Supreme Court and there Patesoni

said, ‘Your Honor, here stand I, Patesoni,

who have committed no crime, yet stand

committed for it.’ And the Judge said,

‘What means this? What has this man

done?’ And then the warden said

nothing, as was proper, and pointed to

the echo. So they loosed the echo, and

the Judge asked it ‘Of what was this

man guilty?‘ And Echo answered

faintly, ‘Guilty of train-riding.’ And the

Judge asked Central for more power,

and again questioned the echo. And

Echo, now resonant and clear, answered

‘Guilty of train-riding.‘ Then the four

comers of Monte Rosa caught and sent

back the sound. And the stately Matter

horn, the Breithorn, and the Rimpfischhorn proclaimed it back again: ‘train

riding,’ till even distant Finsteraarhorn

with sombre chortle, solemnly whispered

‘train-riding.‘

“But the Judge was angry and said,

‘Ten thousand woolsacks, now what

is this crime of train-riding! Do we not

all train-ride? the infant, mewling and

puking in its nurse's arms? the lean and

slippered pantaloon? the justice, his

belly with fat capon lined — all go train

riding in their proper times and places.

But what cannot be a crime is not a

crime. Warden, unshake the shackles

from this man!’

“So Patesoni came down from the

mountain a free man, and saw the sun

slanting down in long golden levels

through the valley, and the little hills

rejoicing with him while the echo lulla

byed, ‘train-riding.’ "

“Did Patesoni pay his lawyer a proper

fee for all that orchestration?" said the

Barrister, morosely.

“You can ask the echo,” said

Nature-faker.

the



Some Observations on the Proposition to Elect

United States Senators by the People

BY JOHN R. Dos Passos

OF THE NEW YORK BAR

HE Constitution of the United

States provides: —

The Senate of the United States shall be com

posed of two Senators from each state chosen by

the legislature thereof for six years and each

Senator shall have one vote.

The debate in the Constitutional

Convention upon this clause was

thorough. It was necessarily entwined

with the debate upon the method of

electing the members of the House of

Representatives. From the report that

exists, it is significant that the proposi

tion to elect the Senators by the people

was distinctly presented, fully considered

and overwhelmingly negatived. One

must judge of the painstaking care given

to this question not so much from the

debate upon it, as by the character of

the men who composed the Convention,

and who brought to the work as the re

sult of years of study the most varied

and profound knowledge of the origin

and purposes of government. Any

suggestion that this clause of the Con

stitution did not receive full thought is

therefore foundless. And Hamilton in

his many explanatory and defensive

essays of the Constitution did not feel

it necessary to say more upon the

method of electing Senators than the

following (p. 385, Federalist): —

It is equally unnecessary to dilate on the

appointment of Senators by the state legislatures.

Among the various modes which might have

been devised for constituting this branch of the

government, that which has been proposed by

the convention is probably the most congenial

with public opinion. It is recommended by the

double advantage of favoring a select appoint

ment, and of giving to the state governments such

an agency in the formation on the federal govern

ment as must secure the authority of the former

and may form a convenient link between the two

systems.

After an existence of nearly a century

and a quarter as part of the organic law,

we are confronted with the most serious

attempt ever made to change this

clause, and place in the hands of the

people, instead of the legislature, the

power of electing Senators. A majority

of the Judiciary Committee of the

United States Senate through its dis

tinguished and brilliant sub-Chairman,

has submitted a report advocating this

Amendment to the Constitution. The

time has arrived when the question

should be taken to heart and studied

and disposed of with intelligence and

patriotism. in my humble opinion

unanswerable arguments have been made

against changing the method of electing

Senators by many members of that

body, notably by Senator Hoar, since

deceased, and ex-Senator Edmunds.

But they have been forgotten and long

since interred in that vast mausoleum

of parliamentary literature into whose

deep and musty caverns none ever

penetrate except the student who seeks

to enforce his statements and principles

by the authority of great names. Un

fortunately, many prominent men on

both sides of politics have thoughtlessly

or hastily given their assent to the propo

sition to change the Constitution, and

unless it be demonstrated that the sub

stitution of the people for the legislature

is fraught with actual danger to our
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institutions; that it involves an altera

tion of the whole machinery of the

Constitution by removing the checks

and balances therein so exquisitely

adjusted, a step may be taken without

the people realizing the grave conse

quences it involves. I respectfully

dissent from the view that this move to

change the manner of electing Senators

is a popular one, or that there is any

clamor of public opinion demanding it.

On the contrary, notwithstanding many

states have pronounced in favor of it,

I believe that the people at large have

taken very little interest in the question.

Certainly as a separate national issue

it has never been seriously discussed.

In the last Presidential campaign Mr.

Bryan distinctly tendered it and the

people distinctly voted against it. It

has been largely engineered by a class

of reformers which overlooking the

lurking dangers involved in the change,

has blown the infectious doctrine through

out the land upon the wings of a false

vox Populi.

After examining with more than

superficial attention the small library

of official and academic literature ac

cumulated upon the subject, I have not

seen a solitary ground based upon

principle, reason or fact to sustain this

proposition. On the contrary in my

humble judgment history, reason and

principle unite in an emphatic and deep

protest against it. In unfolding my

views I shall in the proper places en

deavor to fully answer the several

grounds urged by the advocates of the

amendment.

Any change of any kind in the

organic law is a serious event and unless

there be plain and very substantial

reasons demanding an amendment it

should not be encouraged. Constitu

tions are not like laws, which closely

follow the temper, customs and present

tendencies of the people. These can

always be changed by legislation to

suit existing conditions. They are not

unlike fashions of dress which are often

altered to meet the whims and caprices

of the people, and if they do not suit

they can promptly be modified or

abandoned. Constitutions are bodies

of permanent rules, general and wide

in their language and application, and

intended to meet every condition and

phase of national life. These monuments

of wisdom comprehending in their text

and spirit the humanity, justice and

freedom of a people, are made to endure

and like the magnificent architectural

structures of the world, have been

erected to withstand the storms, changes

and ravages of centuries. Unhappily

this important distinction has been

frequently overlooked, and many state

Constitutions are unnecessarily loaded

with provisions whose subjects should

be dealt with by the legislatures. This

has encouraged a looseness of thought

among many of our public men and prop

ositions to change the organic law are

often treated as if only ordinary legisla

tion were involved.

A change in the method of election of

United States Senators will eventually

result in the absorption of the two houses

of legislation as now constituted by one

large popular Assembly. For, it may be

asked, of what eflficacy are two houses

of legislation chosen in the same man

ner? Two legislative bodies popularly

elected? And a resolution has already

been introduced in the Michigan Legis

lature asking for the abolition of the

Senate. The Thane of Cawdor had but

one bloody step to take and he would

be King. This legislator of Michigan,

gifted with the prophetic vision of the

witches, would hasten the course of

evolution and precipitate a result which

must inevitably follow a change in
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the method of electing Senators—- the

abolition of the Senate. The Articles

of Confederation provided simply for

a House of Delegates sent by the

respective states to represent them—

one legislative body-but the nature

of our present Constitution, recognizing

the necessity of proper checks and

balances, created two—- to act as one

when wisdom prevailed, but to operate

separately when the folly or passion of

the lower house would result in injury

to the people.

The proposition now is practically

to make the two one; one body listening

to, and inspired solely by the voice of

the people. The question preliminarily

arises why such a radical change in

our government is required? What are

the defects of the present system?

What are the mischiefs that arise from

the Senate as now constituted? Has

the United States Senate made such an

unenviable record that we must resort

to the serious step of amending the

Constitution? \

There are two propositions which

must be demonstrated before such a

change can fairly be demanded; first,

that the method of selecting Senators

by the legislatures has proven a failure;

second, that the remedy proposed will

give the people a better class of Senators

than we now have by legislative selec

tion. The former is incapable of being

affirmatively answered by facts; and

the latter is a pure dream or speculation

utterly insufiicient to justify a change

in the organic law.

Naturally these questions must be

squarely answered before the people

of this country should move; naturally

there must be some demonstration

of existing evils before we apply a knife

to the Constitution which will cut away

root and branch a function so important

as the Senate.

It affords me infinite satisfaction

and pride as a citizen of this Republic

to make this statement: That since its

creation, looking at it as a whole, the

Senate of the United States compares

very favorably with any legislative body

of ancient or modern times. It has fairly

fulfilled all of the predictions of its

authors and friends. Its usefulness as a

check has been illustrated on many

occasions, memorably when a few Re

publican Senators rising high above

party and partisan political motives

repulsed the scandalous attempt to

remove Andrew Johnson from the Presi

dency by impeachment. In point of

intelligence, patriotism, wisdom and of

the political and moral honesty of its

members it is a legislative body which

the people should be proud to sustain

in its entirety. Surely it has at times

been the subject of just criticism; I

grant that at times some of its members

have been partial, ignorant and even

corrupt, but it is as near an approach

to political fitness as any other branch

of the government. Hold it up to the

mirror of comparison with the Execu

tive, the Judicial—or the popular

body — the House of Representatives —

go back through all the mutations of

party and political strife — and it does

not suffer by the view.

It may be true that a few men have

obtained seats in that body by the use

of money; it may also be true that

some have been returned through the

worse influence of partisan politics;

and it is true that some of its members

have been ignoramuses, demagogues

and blatherskites, but neither of these

classes has had any appreciable influ

ence upon legislation. One thing is sure,

that in no legislative body do men

find their true level so quickly as in the

upper House of Congress. He who has

been returned by corruption; he who,
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being a pure demagogue, has obtained

the Senatorial toga; he who has mere

tongue and no brains; the first, the

second and third, the men of these classes

may cut sensational and dramatic fan

tastics in that body but they will

soon sink into oblivion and contempt —

derided and despised by their associates

and finally condemned by their constitu

ents and countrymen. The American

people are not slow to mark their public

men and where political crimes or per

sonal defects are discovered the finger

of scorn is soon raised to point them out

as unworthy public servants. That a

few demagogues; that some bad and

ignorant men have made their way to

the Senate; or that even the Senate as

a body has on occasions been derelict

in its duty to the people, is no reason

whatever for a change in the method

of electing its members. Compare its

members and the history of the Senate

with the members and acts of the House

of Representatives, and then let anyone

conscientiously, if he can, say that the

method of direct election by the people

would be better for the interests of the

country, or would produce a higher class

of representatives than those elected

by the legislatures of the diflerent states.

It will be a sad sight to this country when

the Senators of the United States shall

as a body make a confession to the Ameri

can people that they are unworthy of the

trust committed to them and no longer fit

to represent the sacred interests which

the states have confided to their hands.

The nature of our two Houses of Con

gress renders it most dangerous to the

true interests of the people to alter the

method of election of Senators. In

every free government there must be

two houses of legislation chosen by

different methods and distinctly ex

amining proposed legislation from difler

ent standpoints. The popular house

has its hands constantly on the pulse

of the people and knows its immediate

desires and wants; the upper house

determines how far these desira and

wants are consistent with the settled

and fixed happiness and prosperity of

the people. As Plato substantially

puts it: forecast should direct improv

idence, reason control passion and

wisdom command folly. Our political

system is based upon checks and

balances, each function or branch as

delicately arranged, as nicely adjusted,

as the works of a watch. Any change

like the one contemplated will throw out

of gear the whole machinery of the

Constitution. The three departments

of our government are separate from each

other but they are all contiguously

connected. We enter from one branch

into another as one walks from one

room to another in a symmetrically

arranged house; yet each branch is an

entirety and independent of the other.

The Senate is a check upon the House,

and the Executive a check upon both.

and each of the houses severally a

check upon the Executive and upon

each other.

John Adams, in a letter to John Tay

lor, gives the following description of the

United States Government: —

  

First, the states are balanced against the

general government. Second, the House of

Representatives is balanced against the Senate.

and the Senate against the House. Third, the

executive authority is in some degree balanced

against the legislature. Fourth, the judiciary

is balanced against the legislature, the executive

and the state governments. Fifth, the Senate is

balanced against the President in all appoint

ments to oflice, and in all treaties. Sixth, the

people hold in their hands the balance against

their own representatives by periodical elections.

Seventh, the legislatures of the several states are

balanced against the Senate by sextennial elec

tions. Eighth, the electors are balanced against

the people in choice of President and Vice-Presi

dent.
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In fact we have more checks upon

each department than in any government

ever instituted. To wantonly remove

one or more of these when there is no

semblance of weakness or sign of decay,

with great respect to its advocates,

would be an act of sublime folly.

The Senate is peculiarly a representa

tive of the states; the House photographs

the present feelings of the people. The

House ebbs and flows according to the

caprices of popular vote, the Senate

is the permanent agent of the states —

it is unchangeable without the consent

of all of the states as such. No popular

current, no matter how strong, can

sweep a state out of the Senate without

its own consent.

50 if we look beyond the surface of

things into the causes for the creation

of the Senate we can hardly fail to be

convinced that the different method

of choosing the members of each house

of Congress is based upon the pro

foundest study of the workings of

governments. To maintain the checks

and balances each must be fed from a

difi'erent political breast. If not, their ‘in

spirations of duty and the result of their

labors would always be the same. It is

impossible to get a full conception of

the theory and spirit of our Confedera

tion by reading the sometimes jejune

reports of the debates and proceedings

of the Constitutional Convention of

1787 or of the state conventions which

ratified the Constitution. These must

be supplemented by historical and

political research, which light up the

meaning of the remarks of the dis

tinguished statesmen who created it,

and which show why, and of what ma

terial, the different branches of the

government were created.

The members of the Convention had

both ancient and contemporaneous prec

edents for electing the Senate and

House of Representatives by difi'erent

methods. The state of New York, for

example, had adopted a constitution at

Kingston on April 20, 1877, ten years

before the Constitutional Convention

assembled, in which it was provided

that the electors of the Assembly should

possess a freehold of the value of twenty

pounds but that the Senators should be

chosen by the freeholders possessing

freehold of the value of one hundred

pounds over and above all debts charged

thereon. This discrimination between

those voting for members of the As

sembly and for the Senate was not a

capricious one but based upon sound

and substantial grounds to which I shall

hereafter refer.

I could quote very extensively from

the greatest constitutional, philoso

phical and historical writers to show

that the distinction is fundamental,

but I do not deem it essential. Perhaps

at some stage of the discussion it would

be interesting to do so. But at present

when the advocates for change show

no defects in the existing system and

in fact make no criticism of its work,

and where their whole argument for a

change rests upon speculation and guess,

a recourse to general principles is

suflicient.

The Senate has as its prototype the

English House of Lords, but with three

profound differences: First, the mem

bers of the one are in substance heredi

tary peers, the members of the other

are selected by the legislatures of the

different states. The former has its

origin in birth or appointment by the

King-—the latter owes its selection

to the people through their legislative

bodies. As the people choose the

members of these legislatures with

special reference to electing United

States Senators, it is after all the people

themselves, considered this time as
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citizens of the state, who choose their

Senators. But as to one main purpose,

the House of Lords and the Senate of

the United States are substantially

identical. They both represent the

maturity, the wisdom, and as has been

well said, the second thought of the

nation. They protect the wealth, the

property and substantial rights and

interests of the people; they are a break

water against the seas of passion and

prejudice of the excited masses which

sometimes roll in against the vested

interests and rights of the people. At

times the people must be protected

against themselves. Willoughby ("The

Nature of the State") well expresses

the thought:—

The people even when acting in their most

direct manner cannot always be trusted to act

wisely and according to their own best interests;

that passion and prejudices of the moment will

urge an electorate Ol' to measures

destructive as well to the welfare of the state

as to its stability, and that at times the despo

tism of the multitude can far exceed in severity

that possible of exercise by the most autocratic

of monarchs. (P. 399.)

On such occasions, happily rare in

our history, the Senate checks attempted

encroachments upon the rights of persons

or things urged by the other house, it

balances the scales—and maintains

the equilibrium of the Constitution.

A select council or an upper House of

Legislation exists for the twofold pro

tection of minority interests and of

property. A nation with one house

chosen by popular vote cannot live

long, and it would not alter the result

that there were two parliamentary

bodies chosen by popular vote instead

of one; or that the term of one was two

and the other six years. The same

breath would blow them into a two

fold rage-and the eventual conse

quences would be the destruction of

the form of government. Some public

men seem to think that in discussing

political questions property and the

minority interests must be considered

secondarily. Indeed they are often not

referred to at all. The class of which I

speak regard it as a quick road to public

favor to frame an issue of the people

against wealth. But personal rights and

private property are so entwined that in

fundamental legislation it is impossible

to separate them. Indeed, nothing is

more superficial and evanescent than

to ignore these interests, in any class of

legislation, for, when such political

issues reach the final stage of adjustment

-— when the chafi is separated from the

wheat, when a true analysis is made

it is found, especially in this country,

that all classes of the people are property

owners— they have their farms; their

small houses in the city; their deposits

in the savings banks; their various

businesses, and interests in industries;

and in many different ways the working

classes (in which I include all men

who employ or are employed) the

merchant, farmers, professional men,

clerks and laborers, are the substantial

owners of the property of the country.

These interests — of incalculable value—

the result of years of toil and sufl’ering,

are entitled to the some protection as the

purely personal rights of the proletariat ——

a word again coming into use but which

in this country is yet happily limited

to the individual who can pack his

belongings in a satchel and segregate

himself from society. Let us not be chary

or timid in asserting and upholding the

rights of property, not only to a full

protection of the law, but to a distinctive

participation in legislation. The true

and ultimate interests of all of the

people require it. This phrase "the

people" is a very popular one—but

it is frequently misunderstood or mis

applied. In all discussion respecting
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the organization of governments what

is meant is the people massed and acting

as a body. Such a body becomes a

distinct department, call it what you

please-an assembly, a legislature, a

wittena gemote, a council of wise men,

House of Commons, or what not. As

a department of government it must be

subject to the same checks as the

Executive. The tyranny of “the people”

thus concentrated is as far reaching as

that of a monarch or despot. The

general people recognize this fact for

in making constitutions they expressly

create check reins against their own

impulses. No government could be

operated unless the people subjected

themselves to checks.

There are three elements in every

organized government; first, the state;

second, the magistrates (which includes

legislative and judicial officers); and

third, the people. All internal dis

turbances come from a lack of adjust

ment between these three. It is con

ceded the state must have absolute

power within the sphere of her operation,

hence the real difficulties lie in a proper

division of power-too much to the

executive or magistrates or too much

to the people, or too little to one or the

other produce discord. The success

of a government reaches its climax

when by an adjustment of the different

parts all work harmoniously.

I confess I am amazed at the argument

used by the advocates for this amend

ment: that a changed condition of the

country from that which existed when

provision was made for electing the

Senate by the legislature, demands

that the people be now substituted in

place of the latter. ON THE CON

TRARY 1r rs "ms STRONGEST REASON IN

FAVOR or RETAINING OUR PRESENT SYSTEM.

A republic with thirteen million of in

habitants presents an entirely different

question from one with one hundred

million of individuals. I respectfully

maintain that contemporaneous history

shows that the natural political trend

of our country as our population in

creases is towards a representative

government; that each day we drift

farther away from a pure democracy;

and that the necessity of the people in

all of the afl'airs of the government to be

represented by political agents has in

creased almost tenfold since its formation.

He who advocates the application of

pure democratic principles to existing

conditions, it seems to me but poorly

comprehends our real political, com

mercial and social status.

Convinced of the absolute imprac

ticability of governing directly, the voters

have committed their interests to repre

sentatives, whom they choose at stated

intervals, either voting directly for the

nominees of party conventions, or, in

the case of Senators, through legislators,

duly chosen by them.

It is a physical and political impossi

bility that any but a representative

government can exist here, unless for

sooth we agree to a despotism, or

divide the country into hundreds of

states, each so small in the number

of its inhabitants that every member

thereof could directly exercise a voice

in it-another remote possibility

and one reaching into the confines of

a political millenium. At the bottom,

however, of this representative govem

ment, we find the people. They are

its movers and its inspiration. They

choose freely their representatives to

political conventions, and govern by

exercising a perpetual control over their

political agents, having always in their

hands the power to correct the evils, mis

takes or shortcomings of the former. The

spirit of democracy breathes through and

vitalizes all our political forms. Now
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many of the potential reasons which

prevent the establishment of a pure

democracy in this country, operate to

render impracticable the proposed move

ment to vest in the people the power

to nominate directly their oflicers. The

people in such instances cannot act

spontaneously or work harmoniously

together. If it be a question of national

charity or national insult all hearts

beat as one — all eyes are turned in one

direction, and all hands work together;

but in the multiplicity of ordinary

national concerns the people must dele

gate their power. Our population has

become so dense and numerous that it

is utterly impossible for the masses to

nominate competent candidates; they

cannot know whom to choose; they

cannot put their finger upon the proper

men. An excessive number of voters

was the primary motive for the original

creation of a representative government.

It now has an additional cause growing

out of the complications of modern

commercial, economic and political ques

tions. The selection of candidates is

a particular business, requiring special

knowledge. The people must, therefore,

from the necessity of things, act second

hand, through political agents and

conventions. The members of the

legislature are known to the voters——

a direct responsibility can be fixed upon

them. It is true that in many instances

the occupation of a political agent is

sordid rather than patriotic. We must,

however, recognize that professional poli

ticians are a necessity, and the more

respectable we make the occupation, the

better government we will have. I believe

that wholesale and indiscriminating

criticism of this class is unjustified.

Here is a movement which involves

a bitter criticism of forty-eight legisla

tive bodies. All of the sessions of the

legislature and of political conventions

are held in the broad light of public

opinion——all of its acts are reflected

in a press, most powerful in number,

most vigilant in scanning every move

ment, and spurred on by conflicting

views and by competitive business

interests. An existing investigation into

an election for a Senator shows the

utter hopelessness of legislative bribery.

On the other hand, out of a system of

direct voting there must inevitably

arise irresponsibility. No one can trace

the movements of an unorganized body,

each one insisting upon his own candi

date or choice. For each ofiice, instead

of two or three candidates, we should

have many. Political modesty, a quality

already sufficiently rare, would soon

disappear, and each citizen would feel

that he was as good as another for a

given office. The demagogue would

come to the surface-not disguised

as a patriot, but in his real costume, and

then the people would hear of nothing

but political candidates who would

swarm upon the rostrums to the detri

ment of all our business interests and

the real good of the people. Is the

nation not already sick of the spectacle

of self-nominated candidates who patrol

the different states declaring their own

political greatness and personal virtues?

Mr. Hallam says, in the sixteenth

chapter of his Constitutional History

of England, that “Numerous bodies

are prone to excess both from the

reciprocal influences of their passion

and the consciousness of irresponsibility,

for which reasons a democracy, that is,

the absolute government of the majority,

is the most tyrannical of any."

Property, small or great, of one hun

dred dollars or one hundred million

dollars, is entitled upon all political and

social principles to distinct representa

tion; for the establishment of liberty,

the encouragement of industry and the
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protection of property are the under

lying motives of all social organization.

The guaranty of such is found in an

upper, the creation and development of

personal rights and property in a lower

House.

No matter how a select council is

created, whether by appointment of the

state executive or selection by the state

legislative authority, it must when

necessary act as a check to popular

encroachment upon fundamental or

constitutional rights. Caesar, after he

became dictator, exercised the partic

ularly important right of nominating

Senators, but, having the power of

nomination, the ofiice of Senator be

came dead as to him, for it was conceded

that its work did not apply to the

Imperator——which meant the con

centration and perpetuation of ofl‘icial

power in his hands. I by no means

assert that when Caesar absorbed the

whole government it was a bad step

for the Roman people; but we are not

yet ready for an lmperator, although

the present movement, if successful,

will be a large advance in that direction.

But whether we have a Caesar in the

Executive, or whether we have a Caesar

in the Congress separate or united, con

centrating and perpetuating all power

in its hands, either is equally distasteful

to our political education and incon

gruous in our free institutions. No

government can exist where the people

exercise capricious power any more

than one can exist where the Executive

is a despot. JOIN A POPULAR EXECUTIVE

WITH A POPULAR LEGISLATIVE BODY, FOR

THAT IS PRECISELY WHAT IS INVOLVED IN

THE PROPOSED AMENDMENT TO THE CoN

STITUTION, AND WHAT REMAINS or THE

GOVERNMENT ESTABLISHED BY THE CoN

STITUTION? The best government is

that in which the checks and balances

are properly and equally regulated—

so that when one branch leans it is

instantly held up by another.

The Senate is endowed with wisdom

and strength to resist all innovations

of fundamental rights. It is just and

necessary, therefore, that the power of

appointment of Senators should be

lifted out of the chaos and tumult of

popular election and lodged in a different

body. The member of the House

represents the people of a small district,

and of the Senate the whole state, and

all of the people therein. If the people

are neglectful or undiscriminating in the

election of representatives to the legislatures,

they will be equally so in their choice of

Senators. Cannot the people trust

themselves to exercise the same care

in choosing their state legislators as

they would in the selection of Senators?

The alleged reform is then nothing

less than a stab at the people themselves

—at their intelligence and discrimina

tion. This argument has never been,

and never can be answered. Besides,

the deprivation of the legislatures of the

power to elect Senators would be a direct

and powerful blow at the morale of these

bodies. It would be in effect the destruc

tion of their usefulness. It is an un

founded and undiscriminating assault

upon forty-eight legislative bodies en

bloc. It is argued that the state legis

latures often have “deadlocks" and that

their time is frequently misapplied or

wasted in an effort to elect a Senator,

and that in the interim the state loses

representation in the United States

Senate. With great respect, this is a

matter for the individual states to

settle. It is purely a question of internal

policy. Political manhood, state politics,

religion or economy may be involved

and the internal strife may be carried

on to settle a great principle. It may be

thoughtful and patriotic for the United

States Senate to suggest to a state thus
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situated that it has none or only a half

representation in that body, and while

it might not be the best of good manners

to make the reply, it would be logical

for the state to say to the Senate:

"Mind your own business." And I

cannot see how a state Senatorial dead

lock is any worse than a long drawn out

contested election case, or that the

former are as frequent as the latter.

In the light of history one is safe in

asserting that in the advancement of

the doctrine of the rights of man and

of' protection of property, the upper

House, in this country and England,

has always been found reliable. It

was the aristocrats of England —the

Barons-who extorted Magna Carta

from King John. But the wars waged

by the Barons, by Simon de Montfort,

were waged not for the aristocrats

alone, but for the WHOLE PEOPLE of

England. Magna Carta is the instru

ment from which the people draw as

from a perpetual reservoir all of their

inspirations of justice — it is the Anglo

Saxon fountain head of the rights of

man to free government. In fact, at

an extreme juncture, one would be more

secure in entrusting his personal rights

and property interests to a Senate as

ours is constituted than to any popular

body chosen directly by the people.

The Senate receives its propositions

second class, as it were; it has the

advantage of the debates and thoughts

of the popular assembly. When the

latter is bubbling over with excitement;

when its leaders are red hot with par

tisan prejudice, the Upper House is

cool and wise. Their eyes not only see

the present but they look into the future.

They distinguish between a mere tem

porary and evanescent policy and one

which is stable and for the real and

permanent good of the people. More

over, if the Senate is elected by the

people, whether the elections for mem

bers of both houses should be simul

taneous or held at difl'erent times, or

under federal or state regulations, the

theory and spirit of the Constitution

that the Upper House should contain

a class of men superior in experience,

knowledge and wisdom would be lost

sight of, and the same stamp of individ

uals will be candidates for the Senate

or House of Representatives indis

criminately as circumstances may dic

tate. The fruit follows the seed.

Pumpkin seed will not produce oranges.

But there is another-and second

profound distinction between the Senate

of the United States and the English

House of Lords—growing out of the

diflerence between the two govern

ments. The one is a limited monarchy

— the other a Republic. The members

of the House of Lords represent the

whole nation; the members of the

United States Senate represent the in

dividual states of the Union and are

in the Senate to maintain the sover

eignty of their respective states

they are its agents. This government

could not have been formed if a council

had not been provided for so that there

would be absolute equality of the states

in that body.

And in this respect I feel it important

to say one word as to the nature of our

government.

Our federation is a union of states

for mutual protection and benefit. The

states maintain their individuality but

give to the general government as much

power as is necessary to make the

federation a real sovereign as to all

external and sufficient though limited

powers over internal affairs, but the

states have not stripped themselves of

all of their sovereignty. Very much

to the contrary. Which creates this

anomaly: A citizen of the United States
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has two sovereigns — the United States

and the individual state of which he is

a member.

After an experience of nearly a cen

tury and a quarter, we find that the

tendency of the federal Government

is to usurp more power, either through

the courts or national legislature by

an unjustifiably broad construction of

existing provisions of the Constitution.

On the other hand, the states aggres~sively resist federal encroachment and

seek to uphold the integrity of state

sovereignty in its historical and political

conception, and to maintain a true

federation by yielding to the central

government only power enough to

enable it to support itself well and

vigorously within the four corners of

the compact of association — the Con

stitution. This tendency on the part

of the federal Government to draw to

itself more power directly leads to

centralization and the obvious eflect

of selecting Senators by the people is a

blow at State sovereignty, for when the

Senate is elected by the people, it eo instanti

becomes a popular body and it does not

adequately secure the rights and safety

of the states, nor is it a citadel in which

property holders and minority interests

can seek refuge from the storms of

unfounded popular attacks. As Wil

loughby substantially puts it, the in

dependence of the Senator is lessened,

the temptation to subordinate the

general to local interests is increased,

and the pressure brought to bear to give

immediate and complete expression to

a popular will, that may be ignorant

or misinformed, is proportionately en

hanced. And De Tocqueville observes

that the existence of democracies is

threatened by two dangers, viz: The

complete subjection of the legislative body

to the caprices of the electoral body, and

the concentration of all the powers of

the government in the legislative au

thority.

The more we encroach upon state

sovereignty, the more the trend toward

nationalism becomes visible, to the con

sequent destruction of our theory of a

federation of states, and the advantages

of that form of government are gradually

lost sight of. The states bear the same

relation to the central government that

a domestic family bears to a municipality.

The family looks after its own particular

foyer in its own way—- it eats, drinks,

lives according to its own conceptions

of health and propriety, without inter

ference by the municipality. The latter

supervises the public concerns, the

highways, the streets, the schools; it

intrudes not into the domestic affairs

of its citizens. The same relation

should exist in practice as it does in

theory between each individual state

and the central government. In the

performance of its state duties, it has

no superior; its citizens understand its

wants; they are alive to its interests

and their state pride makes them am

bitious to see their state thrive and

advance. But in proportion to the

weakening of state sovereignty the

interests of its citizens wane, and soon

state independence and individuality

disappear, all power becomes vested in

a central government, the domestic

interest of the citizen in his state

eventually dies, and the people are

governed by a national head.

The identity, equality and individu

ality of the states is peculiarly preserved

in the Senate because each state has

two Senators. In most Senates or select

councils of ancient governments, the

Senators enjoyed a life tenure and while

this was discussed and advocated in the

formation of our Constitution, a very

wise and happy medium was adopted

to have the Senate refreshed and re
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invigorated as to one-third of its mem

bers every two years, so that the tide of

public sentiment was always flowing

through its deliberations. But if the

identity of the states is not preserved

in the Senate, all state sovereignty

becomes a mere name and the legislative

powers, we repeat, now concentrated

in two, will gradually melt into one

popularly chosen assembly. If the

American lawyers cannot appreciate

where this condition will lead, I am

sadly mistaken in their knowledge.

The French Revolution offers interest

ing study in this connection. But one

thing is sure,‘ that centralization and

state sovereignty cannot exist together;

they are incompatible. Where will the

small states be; what will be their

position under such circumstances?

As it is provided “that no state with

out its consent shall be deprived of its

equal sufirage in the Senate,” there is

a very grave moral question whether any

part of the clause in question should be

altered without the unanimous consent of

all the states, for if the effect of the

election of Senators by popular vote be

to destroy or decimate the sovereignty

of the states in the Senate or to diminish

their full and intended influence therein

as states, then how can this suggested

change be made without the consent of

all of the states? I place this proposition

not on any technical ground, but upon

good faith between all of the states of

the Union. If altered, it was the opinion

of Senator Hoar, one of the best lawyers

who ever graced the Senate, that it

would absolve the larger states from the

Constitutional obligation which secures

the equal representation of all the

states in the Senate. I am bound to

admit that I do not clearly follow this

view, but others may understand the

argument better than I do.

It is said over and over again that in

many states the people already dictate

to the Legislature their choice of

Senators, and that as a matter of com

mon practice the Legislature would not

venture to disobey the directions of

the people in this respect. Unhappily

for our country the postulate is true,

but I do not admit the conclusion.

The Constitution is still preserved and

the choice is actually sanctioned by the

Legislatures, no matter at whose dic

tation they act. In some instances,

not necessary to be discussed, it is

quite obvious that a Legislature would

be fully justified in disobeying the

commands of the people.

But the real answer to this suggestion

is that it is an experiment outside of the

Constitution which may, and I believe,

will be quickly abandoned, for when the

people exercise full intelligence and dis

crimination in selecting their legislators

they will not wish, nor will it be necessary

for them to dictate the names of the

Senators. The Legislatures will always

faithfully represent their constituents

in the selection of Senators, when the

constituents exercise care and dis

crimination in choosing the legislators.

If the change in the method of choosing

Senators be adopted and this important

attribute of state legislative power be

taken from the members, where will it

end? It will inevitably be followed by a

change in the method of choosing the

executive and the judiciary! And then

will follow the crowning step of all — the

people will dictate the particular laws which

the state legislators shall make (they are

already doing this in at least one western

state); confusion and chaos will follow

the destitution of the legislators of all

discretion and judgment, and then

ochlocracy. To avoid this, educate the

people, bring to their direct attention

all political questions, give them time

to study and understand them. BUT,
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MOST OF ALL, ELEVATE 'n-n: PROFESSION or

POLITICS AND DO NOT FORCE oua CITIZENS

ro APOLOGIZE FOR FOLLOWING SUCH A CALL

ms.

The third difference between the

English House of Lords and the United

States Senate is that the Senate acts

as a court in cases of impeachment of

the President by the House of Repre

sentatives. The King of England can

not be impeached. But the House of

Lords tries other impeachments pre

sented by the Commons. When the

President of the United States is on

trial the Chief Justice of the Supreme

Court of the United States temporarily

quits his high place and presides over

the Court of Impeachment. But the

House impeaches and the Senate decides.

If both Houses are elected by the people,

the some tribunal acts as accuser andjudge.

They both receive their inspirations and

conceptions of the case from the people

and the impartiality and independence

of the Senate disappears. This is not

the American conception of justice.

Moreover, the Senate is associated

with the President in making treaties,

and in this respect again it differs from

the House of Lords; it is only with the

advice and consent of two-thirds of the

Senators present when the question

arises that the President has power to

conclude a treaty. The King of England

can make treaties without the con

currence of either house of Parliament,

but the people have seen fit to associate

the Senate with the President in the

exercise of this Executive function.

Jay, in an article in the "Federalist"

upon the provision relating to the

making of treaties, said:—

The power of making treaties is an important

one, especially as it relates to war. peace and com

merce, and it should not be delegated but in such

a mode and with such precautions as will afford

the highest security that it will be exercised by

men the best qualified for the purpose and in the

manner most conducive to the public good.

The convention appears to have been attentive

to both these points; they have directed the

President to be chosen by select bodies of elec

tors to be deputed by the people for that express

purpose; AND THEY HAVE COMMITTED THE

APPOINTMENT OF SENATORS TO THE STATE

LEGISLATURES. This mode has in such cases

vastly the advantage of elections by the people in

their collective capacity, where the activity of party

zeal, taking advantage of the supineness, the ignor

ance and the hopes and fears of the unwary and

interested, often places men in ofl'ice by the votes

of a small proportion of the electors.

Has this logic lost its strength because

our population has increased from thir

teen to nearly one hundred millions of

people?

The influence which naturally results from

these considerations is this -— that the President

and Senators so chosen will always be of the

number of those who best understand our na

tional interests, whether considered in relation

to the several states, or to foreign nations, who

are best able to promote those interests and

whose reputation for integrity inspires and

merits confidence. With such men the power

of making treaties may be safely lodged.

Finally, it is only with the advice and

consent of the Senate that the President

can appoint ambassadors, other public

ministers and consuls, judges of the

Supreme Court, and all other ofiicers

of the United States whose appoint

ments are not otherwise provided for in

the Constitution.

It thus will be seen that the Senate

is not only a legislative body but it has

co-ordinate judicial and executive func

tions and possesses much more power

than the House of Lords, which rarely

acts as a check to the House of Com

mons, because of the peculiar character

of the whole government. '

The Senate of the United States has

an unbroken record since its establish

ment that no legislative department

of any government ever excelled.
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It is to be destroyed by an ipse dixit,

for no arguments are made against the

general capabilities, honesty or patri

otism of its members, and no arraign

ment of its usefulness is presented. It

is to be brutally abolished because some

body THINKS and someone sunzvss that

the people will be better served if they

directly elect the Senators. One of the

most firmly established branches of

the government is to be torn up by the

roots and sacrificed to a spirit of specula

tion. All the teachings of history and

principle are to be cast aside to satisfy

a most superficial spirit of reform.

The main argument put forth that

there has been a change in conditions

since the Constitution was adopted is

the strongest in favor of its retention.

The Senate was organized to meet not the

existing but a future history when the

nation would have a greater population

and be confronted with more compli

cated questions of politim and com

merce. The framers of the Constitution

did not entertain the silly opinion that

this country was to stand still, and

that the Constitution was to be adapted

merely to the situation existingwhen it

was promulgated. It was launched for

a voyage into the future centuries; it

was constructed and equipped to meet

all the emergencies and vicissitudes

which an increased population and _a

growing nation would develop.

Wherever the population of a country

is so large that an absolute democracy

cannot exist a representative govern

ment is necessary, and a Senate appoint

ed or elected by some power at least a

degree removed from the people is not

a mere form but an essential to a

permanent government.

The conception of a Senate was not

original with the creators of our federa

tion. Even the name and age of the

Senators were borrowed.

A Senate existed in Athens, anterior

to Solon, and he organized this brandi

with 400 members above thirty years of

age chosen by lot, among the four tribes

from among the citizens of the three

first classes. It deliberated upon all

affairs before they were carried into the

assembly of the people. Being mindful

of the experience of ages we have re.versed conditions. It was substantially

the same with the Spartan Senate which

was organized by Lycurgus.

The Senate of the United States was

only new in the aspect of the federation,

each state small or great having two

Senators to represent it. But if a Con

federation had not been formed and the

individual states had dissolved themselves

and coalesced into a nation, a Senate

independent of the people and of the

Executive, would have still been essential.

In conclusion, I feel that the only

strength of this movement is that it has

secured the support of Senators and

others whose names and opinions are

entitled to respect and weight. I could

have hoped that in an issue touching a

fundamental alteration of the Constitu

tion there would exist practical unanim

ity. Unhappily, the opponents of the

proposition to change the method of

election have allowed this movement

to run unchecked without organization

or serried opposition. Many have

believed that there would come a time

when it would check itself and that sober

second thought would suffice to kill it.

Once started, however, it has gathered

momentum from the inertia of the

people until it has reached a point where

the Senate of the United States is asked

to declare itself incompetent to fulfil

its mission, and to pronounce the work

of Washington, Hamilton, Madison and

the other illustrious framers and sup

porters of the Constitution, a failure.

It is time the whole country aroused
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itself. We are passing through an epoch

so momentous that the American bar

should organize to resist the most

dangerous innovation ever attempted

since the formation of the government.

The Common Fund and Co-Equal Right Theory of

Secession aimed to deprive the Union of

part of the states, but the present scheme

obliterates their sovereignty and changes

the federation into a nation with one

popular assembly.

Capital and Labor

NEW and interesting theory of

the law that should govern strikes,

lock-outs, picketing, the boycott, and

other questions arising from the conflict

between capital and labor, has been

suggested by Judge Francis E. Baker

of the United States Circuit Court, in a

paper read before the Chicago Bar

Association of February 10 of this year

and printed in the Illinois Law Review

("The Respective Rights of Capital and

Labor in Strikes," 5 I11. L. Rev. 453).

The gist of his contention is that the

rights of capitalist and laborer to the

product of industry and to free access

to the labor market being co-equal,

these rights should be exercised on each

side so as not unnecessarily to interfere

with the exercise of the reciprocal and

equal right of the opposite party. If

either party exercises one of these rights

not for a beneficial use but purely to

inflict intentional and needless injury,

his acts should be treated as wrongful.

A sympathetic strike is thus wrongful,

and the secondary boycott, and picketing

which involves force and intimidation,

are likewise wrong. On the other hand,

a strike may inflict harm, but if the

harm comes from a truly competitive

act— that is to say, if demands are

actually pending and the strike is based

upon the immediate interests of the

employees — then there is the beneficial

use of a co-equal right, and the strike is

lawful.

To clear the path for his contention,

Judge Baker takes up the principles

laid down in natural gas cases. In

Indiana1 the Supreme Court ruled, in

substance, “that the surface proprietors

had co-equal rights of access to the com

mon source of supply-the common

fund; that the right of each was there

fore not an absolute right, but was

limited and restricted by the co-existing

and co-extensive rights of the others;

that each therefore had the right to the

beneficial use and enjoyment of the whole

supply except as it was cut down by the

beneficial use and enjoyment of the

others; that while the loss that came to

each from the beneficial use of the com

mon fund by the others was damnum

absque injuria, a loss without cause of

complaint, none of them was bound to

sufler a loss malevolently inflicted —

inflicted ‘for the sake of the harm as an

end in itself and not merely as a means

to some further end legitimately desired.’

And. so it was held that wasters could

be stopped by injunction. . .

"And if a landowner has no absolute

and exclusive right, but only a limited

right, qualified by the co-existent and

‘Manufacturers’ Gas Co. v. Indiana Nat. Gas Co..

155 Ind. 461; Lippincott Glass Co. v. Ohio Oil C0.

150 Ind. 695; State v. Ohio Oil Co.. 150 Ind. 21;

Ohio Oil Co. v. Indiana, 177 U. S. 190.
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co-extensive rights of his neighbors, in

the fugitive subterranean gas, oil and

water, what greater right should be

recognized in him to the common fund

of the sunlight, of the atmosphere, of

the fugitive breezes that pass over the

surface of his and his neighbor's land?"

This was not the old English com

mon law, says Judge Baker, but the old

law was sound on one point, the law of

wild ducks: —

“In 1705 it was decided [Keeble v.

Hickeringill, 11 East. 574] that if wild

ducks alight in the plaintiff's decoy

pond, the defendant, though he has the

right to set up a rival decoy pond on

his own land and by offering greater

inducements persuade the wild ducks

to pass by the plaintifl’s pond and come

to his own, and though he has the

further right on his own land to shoot

or shoot at the wild ducks that are on

or are passing over his own land, even

if the effect is to scare away the wild

ducks that are on the plaintifl's land,

still he has no right to shoot ofl guns or

explode rockets on his own land when

the purpose and the only possible effect

is to frighten the wild ducks from the

plaintiff's pond. . . .

"Through all these instances, and

more can undoubtedly be found, one

broad principle runs — a principle broad

enough to serve as a basis for a classifi

cation of all litigation under one or the

other of two heads. Under one the

plaintifl complains of a harm that flows

from the defendant's invasion of the

plaintifl’s absolute, exclusive, dominant

right; under the other the plaintiff com

plains of a harm that flows from the

manner in which the defendant exer

cises his co-equal, competitive right. And

the principle running through all the

instances I have given of the latter class

is this: Wherever there is an antinomy —

a conflict between co-equal and competi

tive rights — the one party must sufi’er

in silence the harm that is the direct

and natural consequence of the other's

bona fide effort to benefit himself by

the exercise of his competitive right,

but does not have to submit to the harm

that is attributable exclusively to malev

olence. Take the spite fence, for in

stance. The harm to you is one and

the same whether your neighbor limits

your access to light and air by means

of a useless fence fifty feet high or a

useful house fifty feet high. . . .

“I have been endeavoring to develop

before you the idea that the strike is not

a question that stands by itself, to be

solved according to separate and unique

principles, to be dealt with by processes

that are applicable to it alone. . . If

the principles of truth and justice that

govern all other cases of the same kind

have been properly declared, then a

means for measuring the rights of labor

in its conflict with capital is to apply

the same principles to the strike case.

“If we examine, for example, a sup

posititious strike of bricklayers against

their employing contractor, we find that

they intend to deprive him of their own

labor and to prevent him from getting

other labor to take their places. They

knowingly inflict the harm as a means

of compelling him to grant their de

mands. This infliction of harm is un

justifiable unless the harm comes from

a truly competitive act. That is, the

demands must be pending. For if there

were no demands pending, the infliction

of harm would properly be charged to a

desire to harm for the sake of harm as

the end. And further, the demands

must really and substantially relate to

the terms and conditions of the brick

layers’ employment. For instance, a

demand that the contractor somehow

or other compel the theatres to employ

union musicians is outside of the direct
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and immediate interests of bricklayers

as bricklayers; and a strike merely to

enforce such a demand — a sympathetic

strike —— is therefore unlawful. For the

sympathetic strike, like the spite fence,

is not the beneficial use of a co-equal

right, but is the usurpation of the power

to punish.

"This infliction of harm is unjustifi

able unless the harm is only the harm

that naturally and directly flows from

the good-faith exercise of the competitive

right. That is, the loss to his business

that the contractor suffers by reason

of the striking bricklayers presenting

their side of the controversy to other

bricklayers (actual or potential) so that

the other bricklayers freely and of their

own judgment decline to work for the

contractor, must be suffered by him

without complaint. Therefore, persua~sion and picketing limited to learning

who the new bricklayers are to whom to

present their cause, are lawful; and all

judgments to the contrary are wrong,

as I believe. But the use of force or

intimidation to keep other bricklayers

away from the contractor against their

will is unjustifiable, because it deprives

the contractor of his co-equal right of

access to a free labor market. And it

must not be forgotten that force and

intimidation are just as unlawful when

exercised under the guise of persuasion

or picketing. More unjustifiable than

the use of force and intimidation to

keep new bricklayers away is the com

bined assault of the striking bricklayers

upon the business of outsiders for the

purpose of compelling them to cut off

all intercourse with the contractor. The

strikers may deprive the contractor of

their own society and trade, if they

choose, for that is in the exercise of a

co-equal right; but concerted pressure

by the strikers to coerce members of

society who are not directly concerned

in the pending controversy with the

contractor to make raids in the rear -——‘

the secondary boycott—is wrong not

only because such action is not within

the immediate field of competition, but

because the direct, the primary attack

is upon society itself.

"Without attempting to follow further

this supposititious case of the brick

layers, and without considering the many

difficult complications of fact that have

arisen or may hereafter arise in labor

cases, I venture to express my belief

that a just decree can always be framed

by applying to the controversy the prin

ciple of co-equal and co-existent rights in a

common fund as the means of solution."

The principal witness in a case being tried

before the Snyder county court, in Pennsylvania,

when asked on what day of the week the speci

fied offense was committed, said he was sure it

was not on Sunday. "I always wear my gal

lowses on Sunday," he explained, "and I did not

have any gallowses on that day."
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To a County Court Brief on My Table

BY Fun R. Bmuza

ONG time has passed since you arrived

A stranger in the land,

Your pages clean, your ink so fresh

l-low eagerly I scanned!

New was the tape that tied you round

Near where appeared my name,

Now soiled and twisted, dirty too,

It scarce appears the same.

When you arrived I thought "Perhaps

My luck at last has turned,"

But far too sanguine were my hopes,

A lesson since I've learned.

“One swallow won't a summer make,"

One brief a practice build,

But brief must follow brief before

Your heart with hope is filled.

Some baby brothers by your side

At intervals have lain,

They came and went, the Probate Court

Received them — you remain.

Some other little brothers, too,

Were strangled in the cot,

While others lived a week or so

A miserable lot.

You had two grown-up brothers once,

Two Jury cases they;

But they have also passed, as passed

Alas! their fees away.

How eagerly I read you through

And "got up" all the Law,

How through the "proofs" I searched, to find

Perchanoe some fault or flaw!
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Why do you still my table grace(?)

Long time since you were brought?

My wonted luck! Of course the case

Was “settled out of Court.”

Are you the last of all the band,

Survivor of your race?

I almost hate you, yes, I loathe

Your too familiar face.

Perth, Western Australia.

Reviews of Books

DEAN BIGELOW’S "A FALSE

EQUATION”

A False Equation: The Problem of the Great

Trust. By Melville M. Blgelow, Dean of the Bos

ton University School of Law. Little, Brown 8:

Co., Boston. ($1.50.)

HE author takes as his starting

point the fiduciary responsibility

of the State, which is the doctrine

endorsed by the leading constitutional

lawyers of the day, shows how far it

has fallen short of this ideal and lays

down the principle that the great

problem can only be worked out by

sound educational methods.

Chapter I is devoted to the weakness

of the State. The author discusses

this phase of the subject under two

heads. He first speaks of the long

train of evils consequent upon the

undue ascendancy of Privilege, and

shows how, in handing over to Monopoly

what is inherently the people’s heritage,

the State, has signally failed to control

the opposing forces thereby engendered,

while the consumer is too often subjected

to a veritable bondage. Witness the

coal famine in 1902 and 1903, and the

very recent extortionate advances in

the price of milk. The author refers

to the extent to which the State has

failed to restrain the Railways in their

attempted exercise of autocratic power,

and asserts that the people’s battle

will be but partially won so long as the

Railways remain the judges of what is

a fair return on their valuation. In

the second place, he discusses the

tendencies of modern society that con

stitute a menace to authority, instancing

the disintegration of the family as

facilitated by modern divorce laws,

the failure of the criminal courts to

render the punishment of crime swift

and certain, the almost interminable

delays in civil procedure, and the in

fluence of a sensational press. In a

word, he sees as the counterpart of the

entrenchment of Privilege, a tendency

toward a general relaxation of civic

ideals ending in a contempt for law.

After showing the weakness, the

author proceeds in Chapter II to point

out the remedy. The task he finds no

easy one, with the public disinclined to

participation in public affairs and with

the federal Constitution imposing limita

tions on the development of the powers

needed to meet the issues raised by

modern conditions. He finds the third
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and great obstacle in the defects of

prevailing methods of education, espe

cially as shown in the emphasis which is

laid on the mere acquisition of facts.

In the freedom of choice of elective

systems, and the consequent tempta

tion to follow the path of least resistance,

he sees as the inevitable result a dissi

pation of mental energy and an implant

ing of tendencies which unfortunately

do not terminate with school life. As

a single illustration, he quotes a dis

tinguished educator to the effect that

the Americans suffer more than any

other people “and more now than at

any other time" from a weakness of

attention, which be directly attributes

to the reaction which has swept the

country in “a wave of electivism."

Having summed up the evils, the Dean

presents his thesis that the remedy

is to be educational, and that any edu

cation that is to be effective must be

based on unity; that the brain should

be persistently directed along definite

and interrelated lines with a constantly

increasing degree of intensity. The gist

of each new idea is to be seized and put

in its proper relation, while needless

details are to be eliminated. That

systematic and persistent effort will

result in a well organized brain is axiom

atic. The physiologists, as the author

shows, go a step farther and tell us that

the brain under such conditions under

goes a permanent change which varies

in degree with the intensity of the

stimulus. In support of this proposition,

the author cites the most eminent

authorities, and it may be noted that

Dr. Maudsley and other well-known

physiologists hold the same view. The

principle of unity in education, it is

confidently asserted, will make for the

maximum realization of the powers

of the individual. To the man of

parts it will develop the powers of

leadership, and in general will promote

the clarity of vision and the correct

estimate of values so indispensable an

endowment for the body of citizens at

large.

The author adds by way of illustra

tion a sketch of the reorganized course

of study in the Boston University School

of Law. Based on the theory that dy

namics should be substituted for statics,

the scheme requires that the student

should do his own work, and stimulates

the development of the active functions

of the mind by requiring a constantly

increasing intensity of effort. That

energy may not be misdirected, the

various subjects are treated as a co

herent whole, unity being regarded as

preeminently the foundation of legal

education. The Master's Course, in

which the work of the school culminates,

is designed to give men a broad and com

prehensive view which will fit them not

only for a high grade of efliciency at the

bar, but also for competent service in

coping with the problems that confront

the State. Altogether, the book is a

notable educational contribution. Unity

is its keynote, and a careful reading

will show that the author has given the

word a new and deeper significance

than heretofore it has had. Dean Bige

low’s book is itself an illustration of

the system he so fully sets forth.

PERRY ON TRUSTS

A Treatise on the Law of Trusts and Trustees.

By Jairus Ware Perry. Sixth edition, revised and

enlarged by Edwin A. Howes, Jr. Little, Brown 8:

Co., Boston. V. 1, pp. clxvii (contents and table

of cases) + 774; v. 2, pp. xviii, 739 + 128 (index).

(813 net.)

“ ERRY on Trusts" has been a

landmark on the shelves of every

law library for a generation. Since the

learned author first ventured in 1871

to present an American book on the

subject of trusts, this work has earned
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such a reputation in the courts and

among the profession that it is an ac

knowledged authority everywhere in this

country. It is now ten years since the

last editor attempted to revise this

work. The present sixth edition has

added new citations and new notes with

some additions and changes in the text

and revised the work of former editors,

so as to make the book thoroughly up

to-date. The editor appears to have

done his work faithfully and well and

has added much of real value to this

standard work. His notes are excel

lent. In many instances one regrets

that his modesty prevented him from

boldly changing the text itself by incor

porating his note as an integral part of

it rather than relegating such valuable

material to a mere footnote.

That the work itself has stood the

test of the last forty years of constant

development of the law on one of our

most important subjects speaks for itself.

The editorial work of this sixth edition

is worthy of a great law book and gives

renewed vitality to the solid learning

and able presentations of intricate and

diflicult problems of the law of trusts

that made the original author note

worthy. With this new edition, “Perry

on Trusts," will keep its well merited

place as the leading text-book on this

subject.

BABBITT ON MOTOR VEHICLES

The Law Applied to Motor Vehicles. with a col

lection of all the reported cases decided during the

first ten years of the use of Motor Vehicles upon

the public thoroughfares. By Charles J. Babbitt

of the Massachusetts Bar. author of "Index-Digest

of Massachusetts Motor Vehicle Law." With an

introduction by Francis Hurtubis. Jr.. of the Massa

chusetts bar. John Byrne 8: C0.. Washington.

D. C. Pp. 76 (table of cases. etc.) + 748+329

(appendices) + 51 (index). (86.50 delivered.)

HE range of legal topics covered by

this volume is surprising. Com

monly one thinks of automobile litiga

tion as being confined to questions of

negligence or criminal prosecutions grow

ing out of violations of statutory regu

lations for the use of such machines.

It has been generally recognized that

although the automobile itself is new

yet the principles of law to be applied

to it are old. It is only another example

of the adaptability of our common law

to new conditions. The author has

adopted the sensible plan of present—ing such doctrines of established law as

they have long existed and showing their

application to the present topic. He

has covered a wide range of subjects;

in a word, anything that has any rela

tion to a motor vehicle is to be found

here. Taxation, licenses, sales, war

ranties, agency, insurance, measure of

damages, procedure and constitutional

law are only some of the many points

discussed.

The Massachusetts statute is thor

oughly analyzed and discussed as an

example of motor litigation because it

is perhaps the most complete act of its

class, yet at the same time the acts of

every other state are fully presented and

any local peculiarities pointed out.

The author has made the ambitious

attempt to collect and set forth in con

densed form every motor vehicle deci

sion reported in the courts of all the

United States, together with those de

cided in Europe thought to be of value.

The usefulness of this rather extended

task may be questioned, but it indi

cates great thoroughness and industry

in trying to place within the reader's

grasp the very last word on the sub

ject. Many of the subjects of dis

cussion, likewise, seem somewhat remote

from the main topic, but everywhere

is manifested the indefatigable earnest

ness and zeal‘of the author not to

overlook anything that may assist the

motorist or his attorney in any possible

contingency.
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The book everywhere indicates careful

and intelligent scholarship. As a node

meeum to the busy lawyer, who has a

case in which an automobile figures, it

will prove invaluable to put into his

hand without delay the law on any

given topic. The arrangement of the

book is convenient and sensible and the

discussion is pointed and helpful. It is

a thoroughly good piece of work.

TUCKER’S FEDERAL PENAL CODE

The Federal Penal Code, in force January 1.

1910; together with other Statutes having Penal

Provisions in force December 1, 1908. Annotated

by George F. Tucker, joint author of "Gould and

Tucker's Notes on the United States Statutes."

and Charles W. Blood, of the Boston bar. Little

Brown 8! Co., Boston. Pp. lii, 301 + 168 (appen

dix + 35 (index). ($5 net.)

N 1909 the joint committee of

Congress on the Revision of the

Laws performed a labor of vast national

importance in collecting in the form of a

code all existing penal laws of the United

States. To this codification the authors

of this work have added an appendix

containing all laws of a general and

permanent character in force December

1, 1968, which have penal provisions not

properly separable from the administra

tive provisions, which are not contained

in this Criminal Code but are embraced

in the General Revision of the Laws of

the United States. The result has been

to put in easily accessible form all of the

Criminal Federal Law.

The wide experience of Mr. Tucker

as a reporter of decisions in Massachu

setts, as annotator of statutes, and

author of law books is a guaranty of

accuracy and practical usefulness of any

book for which he is sponsor.

After setting forth in full the exact

wording of each section of the statute,

this volume gives the previous legisla

tion on which it is founded and calls

attention to changes of phraseology, if

any. All decisions of the state and

federal courts or opinions of the Attor

ney-General, which elucidate the sec

tion, are there collected and succinctly

summarized. The reader has placed

before him, clearly, tersely and intelli

gently the penal law of the United

States, section by section with all deci

sions of the courts and rulings of the

Attorney-General, that aid in its under

standing. The book must be of real

value to our federal judges and prac

tising lawyers to enable them to put

their hands on the Federal Criminal

Law without waste of time and energy.

The annotations are sensible and useful,

and the arrangement of the material

admirably practical. The only omission

which we notice is the failure to include

references to the Interstate Railroad

Commission Reports. A complete index

and table of cases and of statutes add

real value to the book in giving ready

access to all its contents.

THE LAW OF PAWNBROKING

A Treatise on the Law of Pawnbroking, as

governed by the principles of the common law, and

as modified hy the statutes of the different states

of the United States, and the ordinances of the

municipalities regulating pawnbroking; and a Re

view of Pawnbroking. By Samuel W. Levine, of

the New York bar. D. Halpern Co., 271 Broad

way, New York. Pp. 111+ 13 (index). ($3.50.)

HE book is divided into two parts.

The first gives a review of the

history of pawnbroking and discusses

its economic and social aspects. The

second part is an exposition of the law

of pawnbroking. The work is more

than a mere law book. The first part

presents in a very interesting manner a

sketch of a long and varied history of

an ancient occupation that begins with

the first days of Babylon and Egypt

and is already old when Athens and

Rome enact legislation to regulate its

abuses. While every student has learned

casually of the attitude of the mediaeval

church, which regarded as sinful usury
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all profits made through loaning money,

yet few realize the far-reaching and

interesting development, commercially

and historically, which resulted from

this. Nowhere has its influence been

greater or more lasting than on the busi

ness of the money lender. The Jews

and the Pope, through his agents the

Caorsini, were the only ones who dared

to engage in the trade of money. In

continental Europe, in the middle ages,

the Church founded montes-de-piété,

which were charitable pawn banks for

the relief of the poor. These have

gradually developed into government

and municipal pawnshops.

By the sixteenth century laws were

framed which looked upon pawnbroking

as legal. By that time the value of

money had come to be recognized. The

profit for its use became interest and it

became legal to charge a fair rate of

interest. The author has given a rapid

and interesting presentation of this his

tory and of the subsequent legislation

which followed it with a discussion of

the charitable, economic and statistical

aspects of the subject, not only in the

different European countries but in the

different states of the United States.

The second part is an exposition of

the law of pawnbroking. First as to

what a pawnbroker is, and then what

are his rights and duties, and then the

disposal and receiving stolen property.

A wide range of legal problems are

explained and the law carefully and

clearly set forth. A large number of

authorities are collected from different

jurisdictions and cited with discretion

and discrimination.

Any one who has to deal with the

daily problems of pawnbroking cannot

fail to get assistance here on most of

the questions which present themselves

for solution. The police, the charity

worker, the legislator, the lawyer. the

Court, and even the pawnbroker him

self have in this volume a touchstone,

which will elucidate the law of pawn

broking in all its manifold phases.

 

HUGHES’ EQUITY IN PROCEDURE

Equity: Its Principles in Procedure. Codes and

Practice Acts; the prescriptive constitution; limi

tations of legislative power. By William T.

Hughes, author of "Contracts," “Procedure.” and

"Grounds and Rudiments of Law." Central Law

Journal Co., St. Louis. Pp. 610 (indar).

CRITIC of Mr. Hughes’ work has

pungently said that he has forced

the members of the legal profession into

two classes, "Those who see in his

writings the life, blood and spirit of the

law, and those who see naught in them

except the emanations of a disordered

intellect.” It is not diflicult for any

reader to choose his class. The author

starts with the proposition that our

law as written and taught exceeds human

capacity and that our two hundred

years’ growth of American Law is a

house founded in the sands with rains

descending, floods coming and winds

blowing. It is his ambitious purpose

in this volume to uplift the legal pro

fession from the ruts of blind and stupid

conservatism—to guide it from the

present "legal jungle" and demonstrate

that "our books are wrong, that our

schools are wrong, that our decisions

are a ‘legal jungle’; that the condition

is ‘deplorable,’ ‘appalling,’ ‘foreboding,’

and that the ‘future is calling’ to those

who can see and act.”

Mr. Hughes offers a legal philosophy

that will at least make all legal jungles

broad open highways to its disciples.

The average practitioner is too busy

and the law student too young to follow

Mr. Hughes. Most of us will accept

on faith and decline a controversy with

the author that “the heart and vitals

of the six subjects of law-— procedure,

equity, contract, crime, tort and con
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struction — are gathered and set in trilo

gies or three maxim groups, by which

the entire body of the law is articulated.

From and to these trilogies, centripetally

and centrifugally, the argument pro

ceeds; around them, as a centre, the

entire body of the law is brought into

review as a periphery."

Original and unique are the adjectives

that best describe Mr. Hughes’ effort.

He has made an exhaustive collection

of legal maxims by means of which he has

developed and illustrated his theories.

A vast number of cases and text-books

are cited; common law, civil law, ancient

and modern literature, seem to be at

the author's command to demonstrate

his point that “what ought to be of the

Record must be proved by the Record

and by the right of Record," and his

more startling proposition that "the

restoration of the Civil Law of Rome

has come to the Western hemisphere

and is now prevailing in American

states."

SOME GOOD STORIES

Four Hundred Good Stories. Collected by

Robert Rudd Whiting. Baker 8: Taylor Co., New

York. Pp. 262 (index). ($1.)

HIS book, made up wholly of enter

taining anecdotes, may be relied on

tofurnish half an hour's good reading, and

we know of one case where the reader

was so pleased that he purchased another

copy for a gift to a friend. The humor

of the stories is to be classified as alto

gether of a wholesome and refreshing

kind.

NOTES

"Legal Proceedings in England: A Short

Guide to Practice and Procedure in the English

Courts," is the title of a pamphlet written by

J. S. Rubenstein, and issued by Rubenstein,

Nash 8: Co., the London solicitors and cor

respondents. The matter of the pamphlet is

very well arranged. The booklet also includes a

special cypher code admirably designed to

facilitate communication regarding details of

litigation.

Samuel 0. Dunn, editorial director of the

Railway Age Gazette, has published a booklet

containing his views on "Current Railway

Problems." The four articles deal with these

subjects: “Valuation of Railways, with Especial

Reference to the Physiml Valuation in Minne

sota"; “Shall Railway Profits be Limited?";

"Railway Rates and Railway Efliciency"; and

"The New Long and Short Haul Law." The

first two articles are reprinted from the Journal

of Political Economy.

The volume containing the proceedings of the

thirty-first annual meeting of the Ohio State

Bar Association, held at Cedar Point, Ohio,

July 6-8, 1910, contains the annual address,

delivered by J. B. Burroughs, Esq., President of

the Association, which dealt with general

matters. Some attention was given to Work

men's Compensation at the meeting. No lengthy

papers are printed. The volume mainly consists

of the records of the meeting and of memorials

of deceased members.

BOOKS RECEIVED

ECEIPT of the following new books is ac

knowledged:—

"Obscene" Literature and Constitutional Law:

A Forensic Defense of Freedom of the Press. By

Theodore Schroeder, legal counselor to the Medico~

Legal Society of New York. Privately printed.

New York. Pp. 439 (index).

Criminal Man, according to the classification

of Cesare Lombroso. Briefly summarised by his

daughter. Gina Lombroso Ferrero. With an intro

duction by Cesare Lombroso. G. P. Putnam's

Sons, New York and London. Pp. 322 (appendix

and index). (82 net.)

Municipal Franchises: A Description of the

Terms and Conditions upon which Private Cor

porations enjoy Special Privileges in the Streets

of American Cities. V. 2, Transportation Fran

chises. Taxation and Control of Public Utilities.

By Delos F. Wilcox, Ph.D. Engineering News

Publishing Co., New York. Pp. xxi, 885 (index).

($5 net.)

Legal Doctrine and Social Progress. By Frank

Parsons, Ph.D.. member of the Massachusetts bar,

author of "Parsons' Morse on Banks and Banking,"

and other legal works, lecturer for many years in

the Boston University Law School, author of "The

Railways, the Trusts and the People," the "Heart

of the Railroad Problem." "The Story of New

Zealand," "The World's Best Books," etc. B. W

Huebsch. New York. Pp. 219. ($1.50 net.)



Index to Periodicals

flrticles on Topics of Legal Science

and Related Subjects

Administration of Justice. “The Unequal

Application of the Criminal Law." By Gerard

C. Brandon. 1 Journal of Criminal Law and

Criminology 893 (Man).

"It is next to an impossibility to convict even

upon the strongest evidence any white man of

a crime of violence upon the person of a negro.

Some jurors, if not the whole jury, in such cases

will always be found ready to respond to that

favorite plea of attorneys defending the guilty

criminals, the plea that there is a ‘reasonable

doubt,' a plea which more often than any other

produces travesties upon justice, and which for

every innocent defendant protected turns loose

on the public a thousand guilty criminals. I

have even heard attorneys make the appeal to

a jury that no white man should be punished

for killing a negro. . . .

“And the converse is equally true, that it is

next to an impossibility to acquit a negro of an

crime of violence where a white man is concerne .

In such cases in practical effect the whole theory

of the law is reversed; the state does not have

to prove guilt beyond a reasonable doubt; the

accused has to prove his innocence beyond all

doubts."

Administrative Law. “Administrative Ex

ercise of the Police Power." By Thomas Reed

Powell. 24 Harvard Law Review 333, 441 (Mar.,

Apr.).

Second and third (closing) instalments, con

tinued from 24 Harvard Law Review 268 (23

Green Bag 198).

"The immunity of officials for acts done in

enforcing the police power cannot yet be said

to be established except where the interference

is with personal liberty rather than with prop

erty, or where the interference with property

falls short of destruction, or is not executed

until the individual has been given an op or

tunity to take action himself and thus ena led

by prompt action to secure judicial relief in

some other proceeding. But it may reasonably

be expected that the immunity will some day be

extended to cases where the individual has been

able as a matter of right to urge before the

administration his claims to freedom from inter

ference. At present, however, the courts seem

still convinced that when property is destroyed

in the exercise of the police ower the owner

must have somewhere in in icial proceedings

the opportunity to offer evidence as to its

condition. The Chancellor and the ju are

regarded as best suited to determine gnally

the disputed question of fact. And thus indi

rectl the community is being forced to assume

the urden of loss, thereby relieving both the

owners who are without fault and the administra

tive authorities who may make mistakes in the

honest endeavor to perform the duties entrusted

to them by law. The same solution of the vexed

problem is suggested by the courts in the

instances where the burden is now placed on

the owner rather than on the administrative

official."

See Due Process of Law.

Aliens. “The Immigration Act and Return

ing Resident Aliens." By Clement L. Bouvé.

59 Univ. of Pa. Law Review 359 (Man).

An analysis of decisions rendered since the

Act of 1903, which have been far from uniform,

bearing on the_subjection of returning aliens

to the immigration laws.

Children's Courts. See Juvenile De

linquency.

Citizenship. See Nationality.

Codification. “A Plea for Codification."

By J. K. Tarachand.

porter 25 (Feb. 15).

"A common criticism on codes is that they get

over-run with commentaries. So does the hull

of a ship get over-run with barnacles; it is the

duty of the master to have this seen to, when he

gets into port. If codes are re-drawn at peri

odical intervals so as to embody the comments,

they will always keep in shape. . . .

"Codification, in my opinion, should follow

the Indian practice of codifying different parts

of the law with relation to a general scheme and

keeping constantly in view the general object

of a complete code. It would doubtless need

periodical revision and amendment to embody

the comments. The requirements of a ood

code may be summed up in Macaulay's a mir

ably formulated rinciple: ‘Uniformity when

on can have it, iversity when you must have

it, but in all cases certainty.‘ "

See Uniformity of Law.

Compulsory Insurance. “Insurance Legis

lation: The Larger View." By William Harbutt

Dawson. Fortnightly Review, v. 89, p. 534 (Man).

The writer considers the social benefits which

have been obtained from compulsory insurance

in Germany, and tries to emphasize the ad

vantages of similar projects proposed by Mr.

Lloyd George in England.

See Workmen’s Compensation.

Contract. See Mistake, Tort.

Corporations. “Corporate Personality."

By Arthur W. Machen, Jr. 24 Harvard Law

Review 347 (Man).

Concluding instalment of an article concerned

with the nature of the corporation, Mr. Maclwn

himself favoring the entity as opfiposed t0 the

fiction theory. (See 23 Green Bag .)

13 Bombay Law Re
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"In the former portion of this article, some

of the leading foreign theories as to the nature

of corporate personality, which in recent years

have been promulgated by French, German,

and Italian 'urists with indefatigable industry

and notable learning and brilliance, were briefly

outlined; a short statement was made of the

traditional doctrine of Anglo-American law

upon the subject, and some of the inconsistencies

0 that doctrine were mentioned; and afterwards

an examination of the subject on principle was

begun. The result of this examination was the

conclusion that a corporation, or indeed any

group or succession of men — such as the Church,

or an army, or a political party-—is a real

entity ——something other than the mere sum of

the members for the time being; but that this

entity is actually impersonal, and is regarded

as a person only by way of metaphor orbya fiction

of law. We now proceed to test this theory that

a corporation is a real but impersonal entity,

which is personified by a legal fiction or meta

phor, by applying it to various situations and

questions which arise in cor oration law. We

shall then consider the use, i any, of the fiction

of corporate personality, and certain classes of

errors in its application. Lastly, the article will

conclude with a practical suggestion as to the

best method of treating and studying the doc

trine of corporate personality. . . .

"The personification of the cor orate entity

serves many a useful purpose. f a code of

corporation law could foresee and rovide for

every possible case to arise in the uture, then

indeed, as contended by M. de Vareilles-Som

mieres, it might dispense with personification

of the corporate entity, and might legislate

directly for every conceivable case. But,

unfortunately, it is impossible thus to rovide

explicitly for every conceivable case. n spite

of every precaution, the cams omissus will occur;

and when it does, then the doctrine of corporate

personality comes into play. For the law,

recognizing its inability to provide specifically

for every case that may arise, after laying down

certain rules which make the personification of

the corporate entity natural and almost in

evitable,—limited liability, continuous succes

sion, unified management, power to sue and be

sued, and to take or convey property in the

corporate name,—goes on to exact, in effect,

that in all other cases, not expressly so rovided

for, the company shall be treated as i it were

a person, or in other words shall be conceived

of as a person, or shall be an imaginary or

fictitious person. . . .

"Let us take an illustration of this use of the

corporate fiction. The regulations of a certain

company provide that the directors may exer

cise all the powers of the corporation except

that no bonds shall be issued or mortgage

executed without the prior approval of a share

holders’ meeting. Nevertheless, without such

approval, the directors issue bonds, and execute

a mortgage to secure them. Are the bonds

valid secured obligations of the company?

In order to solve this problem, it is convenient

to conceive of the corporation as a personality

giving commands to the directors as his or its

agents. We say, therefore, that we will regard

the bonds as issued by the directors as agents

of the imaginary corporate personality in viola

tion of restrictions upon their authority; and as

third persons, dwling with the agents, could

not justly be expected to see to compliance with

such restrictions, therefore, applying the law

of agency, we reach the conclusion that the

bonds are valid in the hands of innocent third

persons. We then drop the symbol of the

corporate rsonality which has been useful to

us in reac ing our conclusion, and we express

the net result in terms of the rights of actual

persons by adjud ing that the bondholders

_take'the assets an the shareholders get noth

ing.

See Federal Incorporation, Interstate Com

meree.

Criminal Procedure. “The Illinois Juror

in the Trial of Criminal Cases." By Oliver A.

Harker. 5 Illinois Law Review 468 (Mar.).

A singular provision of the Illinois criminal

code, adopted in 1827, made juries in criminal

cases judges of the law as well as of the facts.

This extraordinary power, the exercise of which is

fraught with great public danger, isbestaccounted

for by certain historical reasons. It has made the

judge in criminal trials in Illinois merely a

presiding oflicer.

See Administration of Justice,

Delinquency.

Criminology. “The Need of New Crimino

logical Classification." By A. Bullard. 1

Journal of Criminal Law and Criminology 907

(Mar.).

"We need at least a binominal terminology.

We must distinguish the ‘habitual thief‘ from

the ‘habitual counterfeiter,’ the ‘occasional

robber‘ from the ‘occasional murderer.‘ Even

a tri-nominal nomenclature might be tried. The

first term to indicate the motive —anger, lust,

greed; the second term to give the nature of

the crime—burglary, manslaughter, forgery;

and the final term might describe the offender —

born, habitual, occasional. Even a more com

plicated system would be better than our present

slipshod indefiniteness.

"We must develo really distinct categories.

Today we class ' uction' as a crime against

public morality. When the codes were first

written, it probably was a crime of lust. In

our modern city courts it more often has ‘easy

money’ for a motive. At least half the murders

which we class as crimes against the person-—

which are su posed to be crimes of anger—are

in reality e orts to get money. Most of the

assaults which take place about the polling

booths at election times are on behalf of the

party with the larger corruption fund. Until

we recognize the intricate variety of crime, we

will make little progress. It is puerile to look

for the same causes back of sexual perversion

and bur lary We have worked from the wrong

end. e should base our categories — as every

other science has done—on observed facts.

We need a large body of data-—a mass of
recorded cases.’I

See Penology.

Juvenile
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Deceit. See Tort.

Direct Government. "The Referendum vs.

Representative Government." By Sir John

Macdonell, C.B. Contemporary Review, v. 99,

p. 303 (Mar.).

This eminent jurist shows that the roposal for

the referendum signifies an utterly di erent thing

in England, where there is no written Con

stitution, from what it would signify in a country

like the United States, where it does not neces

sarily mean giving the electorate any power

to change the fundamental law.

"The essence of the representative system,

stated in simple words accordin with facts,

is trust by the many in the worthfest available.

It is this trust which gives to representative

government what is best in aristocracy without

its drawbacks. It is this trust, used on the

whole honestly and wisely, which has so far

confuted the oldest and most common accusa

tions against democracy; and such hope as

exists that the evils incident to democracy may

be more and more avoided depends upon the

continuance of a system under which the many

repose confidence in a select few. And this

element the Referendum and Initiative would

weaken."

"People's Rule in Oregon, 1910." By George

H. Haynes. 26 Political Science Quarterly, 32

(Mar.).

A review of the recent workings of the initia

tive and referendum in Oregon. The treatment

is sympathetic, yet fair-minded. "As one of the

writer's corres ondents puts it: ‘It is quite clear

that popular egislation can be worked only by

"simplifying" issues; and the further this goes,

the more important becomes the real initiative

of the irresponsible persons, whether patriots

or schemers, who formulate the "simplified"

issues.’ On the whole, considering the immense

complexity of the task which was set before them,

it must be acknowledged that the Oregon voters

stood the test remarkably well."

"Oregon, the Most Complete Democracy in

the World." By Frederic C. Howe. Hampton's,

v. 26, p. 459 (Apr.).

A sympathetic account of the initiative and

referendum and other popular measures in

Oregon.

"Arizona's Constitution — The Initiative, The

Referendum, The Recall — Is the Constitution

Republican in Form?" By D. C. Lewis. 72

CentralLaw Journal 169 (Mar.).

Discussing the question whether these features

of the constitution answer to the requirements

of a republican form of government, a negative

solution being reached after examination of

many authorities.

Due Process of Law. "The Doctrine of Due

Process of Law before the Civil War." By

Edward S. Corwin. 24 Harvard Law Review

366, 460 (Mar., Apr.).

"The most conspicuous fact about our consti

tutional law as it stood on the eve of the Civil

War was the practical approximation of the

police power of the states to the sovereignty of

the state legislatures within their respective

constitutions, the purpose of which constitutions

was universally held to be not to grant power,

but to organize and limit powers which were

otherwise plenary. But while this was the

general rule, due in part to the temporary

eclipse of the judiciary and in part to the

dominance of the notion of States Rights, yet

there survived a number of restrictive principles

now in a state of suspended animation, so to

speak, but easily susceptible of resuscitation.

And one of these was the doctrine of ‘due

process of law,’ whose title to continued vitality

may be ut upon the following grounds: First,

the avai ability imparted to the Due Process of

Law clause by the decision in Murray v. Hobo

ken Land and Improvement Co., as a constitu

tional buffer in connection with summary and

administrative proceedings, a function hitherto

subserved almost entirely by the Trial by Jury

clause; secondly, the steady extension, even

among courts the most attached to the doctrine

of legislative sovereignty, of the notion of ‘law

of the land’ and ‘due process of law’ as equiva

lent to ‘general law’ and as therefore inhibiting

‘special legislation’; thirdly, the equivalence

established in Taylor v. Porter between ‘due

process of law' and ‘due compensation’ in

questions of eminent domain; fourthly, the

growing practice, for example, on the part

of critics of the Dred Scott decision, to shift

construction from the phrase ‘due process of

law,’ to the terms ‘liberty’ and ‘ roperty' of the

constitutional clause; fifthly, t e tendency of

these terms, as shown in Ormond, J.'s opinion

in the Dorsey case and in Hubbard, L's opinion

in the Wynehamer case, to take on a rogres

sively broadersignification; sixthly,the act that

the Massachusetts Supreme Court, owin to the

formula by which power is vested by the assa

chusetts constitution in the legislature to pass

‘all manner of wholesome and reasonable’ laws,

had never ceased to describe the police power,

even when according it the broadest possible field

of operation, as a power of ‘reasonable’ legisla

tion; seventhly, the fact that the courts of

New York had never surrendered the notion of

legislative power as inherently limited; eighthly,

the fact that no court had eo nomine cast over

board the doctrine of vested rights; ninthly,

the fact that all courts generally described the

police power, though without any apparent

intention as yet of making such description

a judicially enforcible limitation, in terms of its

historical applications; tenthly, and lastly,

the fact that similarly the police power was

often grounded upon the common-law maxim

sic utere tuo ut alienum non laedas, a definition

which like the historical definition bore with it

the possible im lication that the police power

was a peculiar ind of power, exercisable con

stitutionally only for peculiar ends.

“But now in this enumeration we have in~cluded many, if not all, of the essential elements

of the modern flexible doctrine of due recess

of law. -True, the proper admixture 0 these

elements had not as yet in 1860 been suggested,

but that it would be in the course of time,
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with the legislatures pressing upon the courts

from one side and Brivate interests from the

other, who could dou t?"

See Administrative Law.

Elections. See Parliamentary Reform.

Employers‘ Liability. See Workmen's

Compensation.

Federal and State Powers. See Interstate

Commerce, Federal incorporation.

Federal Incorporation. “Federal incorpora

tion; the Power of Congress to Charter inter

state Commerce Corporations." By Sidney D.

Moore Hudson. 26 Political Science Quarterly 63

(Mar.).

A very able, and in fact authoritative argu

ment, in support of the legality of federal in

corporation, but the writer is possibly somewhat

radical in maintaining that manufacturing as

well as transportation companies are within the

scope of the measure.

General Jurisprudence. See Corporations,

Government. “A National Constitutional

Convention." By Edward L. Andrews. Forum,

v. 45, p. 385 (Apr.).

The author proposes a convention to remodel

the federal Constitution. He takes up one by

one the reforms to which a new Constitution

should give effect: broadening of the federal

power with respect to commerce, increased

power as regards banking, enlarged federal

control over forests and irrigation, extended

powers of Congress over copyrights and patents,

the abolition of the electoral college, national

su ervision of education, etc.

‘Original jurisdiction in the Supreme Court

over constitutional questions would obviate

the uncertainties and delays now incident to

the progress of such controversies through the

inferior courts. They are ultimately submitted

to the tribunal of last resort, and indeed this

result is now sought through fictitious proceed

ings. When John Marshall took his seat there

were only twelve cases on the docket; now they

are numbered by hundreds. This class of

fundamental questions involves consequences

too pervading to admit of the ordinary tardiness

of adjudication."

See Administrative Law, Direct Government,

Federal Incorporation, Interstate Commerce,

Local Government, Nationality, Parliamentary

Reform.

Immigration. “Needed —A Domestic im

migration Policy." By Frances A. Kellor.

North American Review, v. 193, p. 561 (Apr.)

“it is conceivable that the time will come

when a rt of the immigration policy of the

states will be the establishment of schools of

citizenship with regular and graded courses in

both English and civics not only to meet natural

ization requirements, but to meet industrial

requirements. There is no reason why the

work of the courts should not be dihgnified and

simplified by the acceptance of certi cat-e9 fmm

such established schools under Boards of Edu

cation, attesting qualifications for the granting

of the various papers. . . .

“The grmt need is that the Government

representatives — federal and state — should

get together and enumerate clearly the rin

ciples of a domestic policy and then set a at

patiently and courageously to work it out, each

state according to its needs."

See Aliens.

International Peace. "The Rise of the

Peace Movement." By James L. Tryon. 20

Yale Law Journal 358 (Mar.).

The second of a series of articles by Dr. Tryon,

covering the recent history of the movement,

exclusive of the work of the Hague Conferences.

Interstate Commerce. "The Exclusive

Power of Congress over Interstate Commerce."

By Charles W. Needham. 11 Columbia Law

Review 251 (Mar.).

“in the great opinion of Chief Justice Marshall

[Gibbons v. Ogden], he approaches the question

with a logic which we may sincerely regret was

not carried to a conclusion and applied to the

solution of this problem, and

“‘ln discussing the question, whether this

power is still in the states, in the case under con

sideration, we may dismiss from it the inquiry,

whether it is surrendered by the mere grant to

Congress, or is retained until Congress has

exercised the power.‘

“This fatal suggestion has bred a disturbing

progeny of obiter dicta and in some instances,

we believe, unsound law."

After reviewing the authorities, the writer

considers that the true rule of delimitation

should be the following: “if the commerce is

foreign or interstate or with the Indian tribes,

then the absolute and exclusive sovereignty

over it is in the federal government. if

the commerce is intrastate, then the state is the

absolute and exclusive sovereign over it. The

police power is solely in the state and may be

exercised over all commerce within the state.

in the exercise of these particular wers either

government may reasonably bu en, but not

destroy, the commerce of the other. Such

burdens enforced by a state in the exercise of its

exclusive powers will have to be borne by inter

stare commerce until Congress regulates the

particular matter."

See Federal Incorporation.

Jurisdiction. See Practice.

Juvenile Delinquency. “The Future of

the Children's Court." By Franklin Chase

Hoyt, Judge of the Court of Special Sessions,

New York City. Editorial Review, v. 4, p. 227

(Mar.).

“The ultimate future of the Court is, as l

have said, beyond our understanding. But

if we ma be permitted to picture to ourselves

the semb nce of the Court as it will exist in the

years that are to come, it might resemble this:

A Court of great responsibility and of many

activities. which will become an institution not
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only for the sup ression of anti-social conduct

on the part of t e child, but for the study of

the child's welfare as well. Its principles will

be based on scientific investigation, and its

methods will be such as to insure the attainment

of the most effective results. Its movements

will be actuated by a desire to prevent and

eradicate the causes that make for sin, neglect

and misery among children. At the head of it

there will be a Judge, who, like the trained

physician or surgeon, will be able to discover the

source of the trouble and prescribe the remedy.

Under him there will be assistants in all branches

of the work, who will make a study of conditions

of child life in all its phases throughout the city.

The Court will not lack for officers who will

develop its probation system to a degree of excel

lence now unthought of, nor for experts, both

medical and otherwise, to conduct the work

of research in regard to the physical and mental

condition of the child. Its records will contain

an analytical and a comprehensive study of all

the varied cases that come before it, and to them

will turn the criminologists and the sociologists

of the future in the first instance for information

both as to the source of crime and as to the

means of prevention. Then, as its work broadens,

the Court can tell the world of social conditions

that breed crime and misery, it can point out

the individuals, be they high or low, responsible

for the existence of these into the reason for the

source and spread of epidemics and contagious

which have wasted the human race, and are

seeking to eradicate the causes that make their

existence possible. The farmer, too, has dis

carded his old hit or miss method of trusting

to a bountiful Providence for the fruition of his

crops and by scientific methods is learning to

protect himself against evils that formerly

brought him disaster."

Labor and Capital. "The Respective

Rights of Capital and Labor in Strikes." By

Francis E. Baker, United States Circuit Judge

for the seventh circuit. 5 IllinoisLaw Review 453

(Mar.).

There is a lot of meat in this article, one of

the most suggestive of the month. See p. 243

supra.

Legal Classification. “The Subject Classi

fication of Reported Cases." By Hon. Charles

C. Lester. 20 Yale Law Journal 372 (Mar.).

"One of the first things to be noted in consider

ing the topics to which cases are referred by

digesters and indexers is that these topics cannot

with strict propriety be called legal subjects.

They are not coterminous with definite legal

principles. They are concrete rather than

abstract and usually comprehend the applica

tion of a multitude of legal principles to a group

of human affairs more or less closely connected

through some particular relation between

individuals growing out of contracts, or do

mestic, political or public institutions. We shall

find, accordingly, the various occupations,

professions and employments of men treated as

topics."

Legal Education. “The Relation of Eco

nomics to the Law." By Prof. Frank J. Good

now. Survey, v. 25, p. 934 (Mar. 4).

“Unfortunate as it is, it is none the less true

that our ordinary legal literature as a general

thing treats economic history and conditions

with contempt, if it treats them at all, and is

still quite generally permeated with such notions

of eternal principles of justice as are exemplified

by the doctrines of natural rights and social

contract. There is perhaps no sub'ect whose

distinctive literature has been less in uenced by

the evolutionary idea than the law. Eternal

principles of universal application are, as a rule,

still t e basis of most legal treatises and the

reliance of most lawyers and judges. . . .

“It is therefore peculiarly necessary in this

country, and at this time, that lawyers and

judges should have an extensive knowledge of

economic conditions."

Legal History. "The Judicial Reforms of

the Reign of Henry II." By Richard Hudson.

9 Michigan Law Review 385 (Mar.).

An account of the momentous developments

of this significant reign.

“Seldom, if ever, has there been a period more

fertile in judicial reform than the latter half of

the twelfth century, a period which witnessed

the deca of the public local and of the feudal

courts, t e growth at their expense of the royal

jurisdiction, the establishment of a central

court represented periodically in the shires by

justices on circuit, and the introduction of the

accusing jury and of the trial jury in civil cases.

In the countries of continental Europe the

conflict between the laws and customs of different

localities favored the reception of Roman law.

Such might have been the case in England had

not the concentration of justice in the kin 's

court, the great judicial achievement of t e

reign of Henry II, prepared the way for the

unity of English law. As a result of the develop

ment here described, English law became the

common law."

See Due Process of Law.

Local Government. "The Tendency of

Municipal Government in the United States."

By Hon. George B. McClellan. Atlantic, v.

107, p. 433 (Apr.).

The cost of municipal government in the

United States does not compare so unfavorably

with its cost in Euroge as has been supposed,

says Mr. McClellan. heexpanseis attri utable

chiefly to the collectivist movement which leads

cities to incur great burdens of the maintenance

of numerous paternalisted undertakings.Whether

this movement toward public ownership and

operation of things formerly left to individual

enterprise is gaining headway or is likely to be

followed soon by an individualistic reaction,

he thinks time a one can show.

"The German and the American City." By

Frederic C. Howe. Scribner's, v. 49, p. 485

(Apr.).

In this interesting article Mr. Howe pays

special attention to methods _of government

and taxation. “The German city is a part of
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the traditions, the sense of the Fatherland, the

universal efficiency, the far-sighted outlook,

the paternalism vitalized by patriotism of

the German people. The American city, on the

other hand, has no traditions. There is no

sense of responsibility. It is eflicient only in

spots." According to Mr. Howe, "Germany

spends more generously than any other nation

for municipal purposes." -

Mandamus. "The Use of Mandamus to

Compel Educational Institutions to Confer

Degrees." By Dean Oliver A. Harker, College

of Law, University of Illinois. 20 Yale Law

Journal 341 (Mar.).

"I desire to emphasize the thought that in all

such applications for this extraordinary writ

the courts will avoid much embarrassment by

standing close to the landmark, established

early in the development of the remed , that in

matters requiring the exercise of o cial dis

cretion the courts will only compel the official

to act and not undertake to control his judg

ment."

Maritime Law.

Declaration of London."

“For and Against the

l, by J. Wilson

Potter. ll, by Rear-Admiral Hon. V. A.

Montagu. Nineteenth Century, v. 59, pp. 402,

414 (Mar.).

These titles are here inserted to enable in

terested readers to follow the discussion of this

important subject.

“A Defense of the Declaration of London."

By Excubitor. Fortnightly Review, v. 89, p. 405

(Mar.).

Why waste time on anonymous articles?

Misrepresentation. See Tort.

Mistake. “Mistake in the Formation and

Performance of a Contract." By Roland R.

Foulke. 11 Columbia Law Review 197 (Mar.).

The first instalment of a detailed discussion

of the topic.

See Tort.

Nationality. “American Citizenship." By

Dudley O. McGovney. 11 Columbia Law Review

231 (Mar.).

An exposition of the American law governing

the status of citizenship. The first of two instal

ments.

Negotiable Instruments Act.

formity of Laws.

Parliamentary Reform. “Barriers against

Democracy in the British Electoral System."

By Edward Porritt. 26 Political Science Quar

terly 1 (Mar.).

A luminous discussion of the four anomalies

in the British electoral system: Plural voting,

university resentation, non-pa ment of mem

bers of Par iament and the 0&cial expenses

thrown upon candidates for the House of

Commons. The treatment is largely historical.

See Uni

Penology. "The State's Guardianship over

Criminals." By Judge Stephen H. Allen. 1

Journal of Criminal Law and Criminology 899

(Mar.).

"The modern civilized state recognizes its

duty to care for the insane, imbeciles, drunkards

and paupers and by doing so to accomplish the

double purpose of protecting both societ from

injury and the unfortunate members 0 these

classes, themselves, from the suflering which

naturally results from their defects and weak

nesses. The motives of the state in caring for

such persons are purel benevolent and the sole

purpose is benefit to al concerned. A materially

different attitude, however, is maintained toward

moral defectives who are usually regarded as

enemies rather than wards of the state. Is there

such a radical difference between moral and

physical deficiency as to warrant this difference

of sentiment when dealing with criminals? . . .

"When a trial is for the pu se of enabling

the court to ‘adjudicate criminal cases in

accord with the social and physiml needs of

the offender, which in the ion run is directly

equivalent to the best financia and moral pro

tection of society’ (re rt of Committee A.

American Institute 0 Criminal Law and

Criminology), we shall have started on the road

to the permanent elimination of crime. When

the state intelligently and in a spirit of true

kindness (not weak sym thy), perfon'ns its

full duty, most of those w o are now criminals

will become useful citizens. and the rest will be

permanently restrained from following their

criminal specialties."

“Setting the Criminal Straight." By Frank

Marshall White. World's Work, v. 21, p. 14254

(Apr.).

This writer says that the history of New

York's prison system is of interest as showing

the general trend in prison methods, since "the

United States has led the world in these reforms

and New York has led the other forty-seven

states." The only serious objection to the article

is its brevity.

"Anglo-American Philosophies of Penal Law:

Ill, The Ethics of Punishment," by Herbert

- Spencer. 1 Journal of Criminal Law and Crimin

ology 862 (Mar.).

This essay, under the title, "Prison Ethics,"

was originally published in the British Quarterly

Review, July, 1860; it is sometimes and better

known by the above title. It is here reprinted

from the Library Edition (London: Williams 8:

Norgate, 1901) of S ncer’s “Essays: Scientific,

Political, and Specu ative," V. II], p. 152. Por

tions describing certain prison systems have been

omitted.

Personal Names. "Proper Names." By

Frederick Dwight. 20 Yale Law Journal 387

(Mar.).

The writer does not question the soundness

of the decision of Judge Vann in Smith v. U. S.

Casualty Co. (22 Green Bag 282), but favors a

limitation of the right to change one's name,

namely: —
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"First —That a man be prohibited from di

vesting himself of his baptismal name without

making the matter one of public record..

“Secondly -— That he be not allowed to assume

a name already borne by others, but be com

lled to coin one, by translation, as the German

onberg was changed to the French Bel

ment, or by an arbitrary assemblage of letters

as cable code names are devised. Possibly it

would be racticable for the state to establish

a table 0 artificial names, any one of which

might be selected by an aspirant for euphony.”

Police Power. See Administrative Law.

Practice. "Preserving a Special Appearance.’

By Edson R. Sunderland. 9 Michigan Law

Review 396 (Mar.).

I

"conceding the right of a defendant to enter

a special appearance for the sole purpose of

objecting to the jurisdiction of the court over

his person, a most interesting and difficult

question arises when the objection is overruled.

\Vhat is the defendant to do in such event? How

can he preserve his special appearance for re

view?

“Hardly another question of practice can be

found which has given rise to a more hopeless

conflict of authority than this. One line of

cases holds that the defendant must choose

between two courses: either he must refuse

to proceed further and withdraw from the case,

allow judgment to 0 against him by default,

and then attem t to ave that judgment vacated

on the oun of want of jurisdiction; or,

abandon is special appearance entirely, appear

enerally and try the case on its merits. Another

ine of cases holds that he is forced to no such

harsh choice, but ma note an exception to the

order overruling his objection to the jurisdiction,

plead to the merits, and on appeal or error

may have the benefit of his exception on the

jurisdictional question, if he desires to avail

himself of it. . . .

"The question is a clean-cut one. Either

pleading over and going to trial is a waiver, or

is not a waiver, of the jurisdictional ob'ection.

Reasons may be found in support of each octrine

and the authorities are quite evenly divided."

The law as declared in each state and in the

federal courts is then stated.

"Viewin the question in the light of both

reason an authority, it seems clear that the

better rule is that which holds that after an

objection to the jurisdiction of the court over

the person of the defendant has been made and

overruled, an exce tion will entitle the defendant

to preserve his 0 jection for review, notwith

standing his subsequent pleading to the merits."

See Mandamus.

Procedure. “Needed Reforms in Criminal

Law and Procedure." By William P. Lawlor.

1 Journal of Criminal Law and Criminology 877

(Mar.).

Urging a number of reforms. For example,

the people, equally with the accused, should be

entitled to a change of venue upon the proper

statuto showing, the rule precluding judges

from a vising the jury on questions of fact

should be abolished, jurors should not be dis

qualified merely for the formation or expression

of opinion, len hy instructions should be pro

hibited, there s ould be fewer statutory exemp

tions from jury service, attempts by newspapers

to corrupt public opinion should be made

criminal, etc.

"On the Bill to Make Hiram Gilbert the

Pontifex Maximus of Illinois.” Editorial. By

John H. Wigmore. 5 Illinois Law Review 489

(Mar.).

In this editorial Professor Wigmore, with un

usual fervor, speaks his mind regarding the ro

posed two-thousand-section monstrosity w ich

it 15 proposed to enact into law in Illinois.

"The time has come to speak out plainly

our personal views. Senate Bill No. 30 and

House Bill No. 5, for an Act in relation to Courts,

should not pass. The reasons are simple and

few; but the all resolve themselves into this,

that it is a ' to make Hiram T. Gilbert tomorrow

the Pontij'eac Maximus of the State of Illinois, and

that no single person, however honest and

capable, should now or ever be elevated to that

position."

Professor Wigmore lays down the following

propositions, the soundness of which is un

questionable: —

“1. Any code of procedure for this state

should be the work of many representative

experts’ deliberations, not the lucubration of

a single mind. -

"2. Any code of procedure should be fully

and openly debated and published in all details

before being enacted.

"3. Any code of procedure should be short,

leaving details to be flexible and easily changed

by rule of court as experience shows it necessary."

The following is this writer's notion of a

model code of rocedure-a notion which is

shared by many eaders of the legal profession: —

“A short statute of fundamental principles,

fully sanctioned by the legislature, guaranteeing

the general course of procedure; and then a set

of detailed practice rules, drafted by acommission

of progressive experts, sanctioned by theSu reme

Court, and by that court also amenda le in

any respect whenever experience shows that it

can be improved.”

"The Courts." By Frank J. Loesch. 5

Illinois Law Review 476 (Mar.).

Discussing some of the barbarities —the

author does not use so strong a word — of

Illinois procedure.

"Every lawyer will bear me out in my state

ment that business men fairly detest appearing

in court in a in case, not by reason of unwilling

ness to testify ut by reason of the loss of time

in awaitin the call of the case, the slow cm

paneling o the jury and the difficulty of making

proof in accordance with rules of evidence which

should be obsolete, and over constant technical

objections of facts, accepted offhand as facts in

every-day business transactions of the greatest

magnitude. The business man risks his money,

his business and his reputation on published

statements, reports and conclusions, which are
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the work of many men perhaps widely separated.

The courts require the often impossible task of

proving every ste of such a process, with the

result that an otlierwise good case cannot be

established in court."

"Harmless Error." By Judge Needham C.

Collier. 72 CentralLaw Journal 151 (Mar. 3).

Ur ing that the bill advocated by the Ameri

can ar Association should provide, not that

all error be eliminated from consideration in an

appellate court except that which "has resulted

in a miscarriage of justice," but

“That on an appeal the respondent's right

to a jury trial on questions of fact should never

be impaired without his consent, and, if error

which militated against appellant's right to a

fair jury trial is found in the record, the court

should nevertheless not remand without re

spondent being first allowed to demand that the

appellate court render the verdict it thinks the

jury should have rendered."

"The Administration ofJustice — Its Speeding

and Cheapening." By William Howard Taft.

72 Central Law Journal 191 (Mar. 17).

A reprint of his ar ument made some time

ago before the Virginia ar Association.

See Criminal Procedure.

Referendum. See Direct Government.

Tort. "Liability for Honest Misrepresenta

tion." By Prof. Samuel Williston. 24 Harvard

Law Review 415 (Apr.).

One of the most notable articles of the month,

marked by great clearness of analysis-it will

repaly a careful reading.

“ he real issue, . . . constantly obscured by

the terminology of the subject, . . . is no less

than this: When a defendant has induced another

to act by representations false in fact though not

dishonestly made, and damage has directly

resulted from the action taken, who should bear

the loss?

“In considering which doctrine is the better,

consideration should be given chiefly to two

‘things. First: logical consistency with itself

in all parts of the law governing misre resenta

tion. Secondly: the inherent justice 0 the rule

proposed. That the law of misrepresentation

as laid down in Derry v. Peek is hopelessly in

consistent with the law governing misrepre

sentation when relied on as the basis of warranty

or estoppel, can hardly be denied. Adherence

to what may be regarded as established English

doctrine in deceit, estop l and warranty is

absolutely illogical, and with simplified pleading

becomes nearly, if not quite, impossible. It

IS a just ground of reproach to the law if a

harmonious doctrine cannot be developed.

"The inherent justice of the severer rule of

liability which in some cases at least holds a

speaker liable for damages for false representa

tions, though his intentions were innocent and

his statements honestly intended, is equally

clear. However honest his state of mind, he

has induced another to act, and damage has been

thereby caused. If it be added that the plaintiff

had just reason to attribute to the defendant

accurate knowledge of what he was talking about,

and the statement related to a matter of business

in regard to which action was to be expected.

every moral reason exists for holding the de

fendant liable. . . .

"There seems no reason whatever for not hold

ing a defendant for the natural consequences of

his actions when the question involved relates

to tort as well as when it relates to contract.

In the formation of contracts the rties are

rightly held to the natural meaning 0 what they

say. It can only be the idea, induced by the

words ‘fraud’ and ‘deceit,’ that conscious dis

honesty is necessary which can have brought

about a diflerent result in an action of tort."

"The Rule in Rylands v. Fletcher." By Francis

H. Bohlen. 59 Univ. of Pa. Law Review 373

(Mar.).

In this, the second of three instalments, the

rule in Rylands v. Fletcher is discussed particu

larly with reference to the subject of riparian

rights, and differences between the policy of

English and American jurisprudence are pointed

out.

Uniformity of Law. "The Relation of

Judicial Procedure to Uniformity of Law." By

Thomas W. Shelton. Editorial Review, v. 4,

p. 249 (Mar.).

"We must go further than making the laws

uniform. Judicial procedure must also be

uniform, simple, cheap and expeditious. . . .

"President Amasa M. Eaton, of Rhode Island,

reported to the Commissioners on Uniform State

Laws at Detroit in August. 1909, that though

this statute [the Negotiable Instruments Act]

had been adopted in thirty-eight states and

territories and in the District of Columbia,

some of the courts were destroying its purpose

by lack of uniformity in decision. These courts

had simply failed to recognize and permit to

become operative the announced cooperation of

thirty-eight Legislatures in enacting identical

laws in matters of common interest to commerce,

finance and society. . . .

“So, if it be necessary for uniformity, why can

not the judges or the presiding judges, of the

different state a pellate courts exchange views

when a new unii’orm statute is enacted, and if

they fail to agree upon its meaning, let the

majority rule? A Congress of Courts, I venture

to suggest, is within the spirit of uniformity. . . .

“It is not too much to say that upon uniform

judicial procedure and decision largely depends

the fostering of closer political, commercial and

social relations among the states. The best

ractitioner in Virginia today is lost in a New

ork or a North Carolina Court, and vice versa.

This is as devoid of reason as it is unneighborly.

There should be no more excuse than for speaking

differing languages.

"But who shall perform this important work

of preparing a fixed system and permanent

rules for the regulation of judicial procedure?

There is but one answer -— the highest Appellate

Court in the United States and of the several

states, until all the states shall adopt the federal

plan. The bar stands ready to render such

practical assistance as may be found convenient
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and may be requested of it. There abides in

the people of this countrya sublime faitlf in their

highest tribunal, that makes of submission

the noblest attribute of national character.

"In reverence is the chief joy and power of

life," says Ruskin. Nothing but the solemn

voice of this great source of justice will subdue

the belligerent cocksureness that may be ex

pected, or solidify public opinion to the point

of complete acquiescence and forceful support."

Waters. See Tort.

Workmen’s Compensation. "The Com

pensation Commissions." By P. Tecumseh

Sherman. Survey, v. 25, p. 949 (Mar. 4).

A valuable account of the work that has been

rformed in seven states by commissions which

ave been considering the subject of workmen};

compensation, and a comparative study of their

oflicial recommendations. It should be helpful

m aiding crystalization of sentiment in favor of

some sound program, which might properly

serve as the basis for a model uniform statute.

“The Need of Reform in our Employers‘

Liability Laws." By Justice Matthew J. Kane,

Supreme Court of Oklahoma. 20 Yale Law

Journal 353 (Mar.).

The statement that, in Germany, "in 1884 the

burden of responsibility for injuries to working

men was imposed upon all employers of labor,"

perhaps requires some qualification, as the

German system. unlike those of England and

France, is contributory, the employee bearing

a small part at least of the burden.

Miscellaneous Articles of Interest to the

Legal Profession

Express Monopoly. “The Great Express

Monopoly." By Albert W. Atwood. American,

v. 71, p. 758 (Apr.).

Treating of the connection of the family of

the late Senator Platt with the United States

Express Company and allied pro rties, with

much attention to the influence of uhn, Loeb &

Co. in the affair of the Wells Fargo company.

"Why Express Rates Must Come Down."

By C. M. Keys. World's Work, v. 21, p. 14242

(Apr.).

By the elimination of waste and extrava ance,

Mr. Keys contends, the people of the nited

States could be saved about $60,000,000 a year

in express charges.

Extravagant Living. "The City of Dreadful

Debt." By Roy L. McCardell. Hampton's, v.

26, p. 449 (Apr.).

An interesting article which is concerned with

extravagance in New York city, and throws

some light on the manner in which debtors

avail themselves of the technicalities of the law

to evade actions brought by creditors.

Industrial Go-operatlon.“Of Peace and Good

Will." By Paul U. Kellogg. American, v. 71,

p. 739 (Apr.).

A gift of ten millions, such as that made by

Mr. Carnegie to advance the cause of inter

national peace, could immeasurably benefit the

human side of the steel industry. “Mr. Carnegie

has said that it is a disgrace for a man to die

rich. We would forgive him that, were he to

live a month in poverty in the Monongahela

mill towns."

Interpretation of Statutes. "Nullifying

the Law by Judicial Interpretation." By Prof.

Harrison B. Smalley, University of Michigan.

Atlantic, v. 107, p. 452 (Apr.).

This writer considers the evils of judicial

interpretation of statutes very great, the courts

frequently frustrating the will of the people.

The remedy he proposes is an extraordinary one.

He would have some authority set up to inter

pret statutes immediately after their assage —and it should be an authority outsi the legal

profession —an administrative tribunal of some

sort(!).

Italy. "The Industrial Progress of Italy."

By Ernesto Nathan, Mayor of Rome. Century,

v. 81, p. 876 (Apr.).

The writer believes Italy to be in a condition

of economic vigor. It is passing through an

Industrial awakening that promises much for the

future.

Log-rolling Appropriations. “How a Busi

ness Man would Run the Government." By

Arthur Wallace Dunn. World's Work, v. 21,

p. 14256 (Apr.).

‘ The late Congressman Brownlow of Tennessee

IS made the butt of most of the criticisms in this

article.

Mexico. "Underlying Causes of the Mexican

Insurrection." By James Creelman. North

American Review, v. 193, p. 596 (Apr.).

"Notwithstanding the splendid material re

sults of President Diaz's administration and the

prolonged peace which has accompanied it,

the government remains practically an autoc

racy. The free-voting democracy contemplated

by the Constitution does not exist. The elec

tions have come to be mere formal ratifications

of the President's will. The twenty-seven states,

which in the eyes of the Constitution are sover

eign in their own affairs, have continued to be

nothing more than subdivisions of the national

Government and the governors virtually depu

ties of the President. The national Congress

is a slightly disguised dependency of the execu

tive power. The Supreme Court of Justice itself

is greatly influenced by the President’s known

wishes in matters involving the safety or credit

of the nation, especially in Its relations to foreign

governments. . . .

"The result of the long stretch of absolute

overnment in the republlc has been to breed

ureaucracy and to promote development at the

centre of the country while its extremities are

neglected. The magnificent and costly public

institutions and the orderly official dlSCIpllne

of the Valley of Mexico offer a startling contrast
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to the petty tyrannies and squalor of distant

states."

Milltarlsm. "Why not?" By Ellwood Hend

rick. Atlantic, v. 107, p. 568 (Apr.).

The writer appears to accept at least a rtion

of the program of international arbitration, for

he favors the neutralization of private property

and an international police force. He is not,

however, impelled by any perce tion of the
evils of militarism to write as he dpoes, for he is

found the next moment advocating the inter

national due] in its most savage form, an um

pired combat between picked contestants,

subject to a special code of honor, rendering

the present standing armies unnecessary.

Mormonism. “The Trail of the Viper."

By Alfred Henry Lewis. Cosmopolitan, v. 50,

p. 693 (Apr.).

This second article deals with the intrusion

of Mormonism into national politics, Senator

Reed Smoot coming in for a large share of

attention.

Party Politics. "The Problem, the Solution,

and the Man." By George Harvey. North

American Review, v. 193, p. 481 (Apr.).

“The vital problem now confronting the people

of the United States, the problem involving

the perpetuity of free institutions, the problem

which transcends all economic, political and

moral issues, is how to make equitable dis

tribution of the combined earnings of labor and

capital without rending the fabric of popular

government. . . .

"That is the problem. Where lies the solu—tion? Primarily in the spirit with which the

subject is approached. Not independence,

but interdependence, has become the law of

life in this country. Co-operation, a drawing

together in frank and unselfish tolerance of one

another’s opinions, is positively essential to the

settlement of every great question. And this

concurrence must be general, must come not

only from all groups, but from all sections.

Invariably and naturally the older and richer

community is the more conservative, the more

reluctant to accept innovation, the more obtuse

in recognizing either the equities or necessities

of change."

"Champ Clark vs. Joe Cannon." By Edward

Marshall. “Joe Cannon vs. Champ Clark."

By Henry Mann. Columbion, v. 4, pp. 5, 17

(Apr.).

Interviews with Mr. Clark and Mr. Cannon,

showing their opposed views on leading political

issues, especially the tariff.

"Mr. Roosevelt, Please Answer." By M. E.

Stone, _]r. Metropolitan, v. 33, p. 722 (Mar.).

Seeking shortcomings in Mr. Roosevelt's

record during his first term as President.

Porto Rico. "Porto Rico in Transition."

By Alfred Bishop Mason. Century, v. 81, p. 870

(Apr.).

This descri tion of trade conditions in “our

Emerald Isle‘ is thorou hly readable. Porto

Rico, thinks the writer, s ould never become a

state in _the Union. “It would be a negro and

poor white state."

Tnrlfl (Canadian Reciprocity). "American

Affairs." By A. Maurice Low. (337) National

Review, v. 57, p. 110 (Mar.).

“Mr. Taft offers the country reciprocity as

one of the ways to reduce living expenses by

drawing on the cheaper market of Canada for

agricultural supplies, and immediately the

Insurgents protest that reci rocity will ruin

their constituents, who are chiefly engaged in

agriculture, and this the country regards as

confirmation of the conviction generally held

that the Insurgents were not sincere and were

animated by personal ambitions and jealousies

when the denounced the Tariff Bill and Mr.

Taft for aving signed it."

Taxation. “The Things that are Casar's,

III." By Albert Jay Nock. American, v. 71,

p. 714 (Apr.).

Dealing in graphic language with the shifting

of taxes to the consumer.

Water Rights. “The Law of the Desert

Garden." By Randall R. Howard. Metr0~

politon, v. 33, p. 681 (Mar.).

Some of the states, we are told, have good laws,

but the subject of water rights in the West is

in a highly unsatisfactory condition.

Woman Suffrage. “ ‘The Women Did It‘

in Colorado." By Rheta Childe Dorr. Hornp

ton's, v. 26, p. 426 (Apr.).

A sketch of the way the women voted in the

last election, proving, the author thinks, that

the women of Colorado do not need any help

from men to show them how to make intelligent

use of the franchise.

f
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The New York Workmen’s Compensation Act

Declared Unconstitutional

workmen’s Compensation. Em

ployer Cannot be Made Liable in Absence

of Fault —— Due Process of Law -——Limits

of the Police Power N. Y.

N Ives v. South Buflalo Railway

Company,1 decided March 24, the

NewYork Court of Appeals unanimously

held the compulsory workmen’s com

pensation act of New York (article 140

of the Labor Law, being chapter 674,

Laws of 1910) unconstitutional.

The statute in question applies to

specified dangerous employments, and

gives the employee the right to recover

a fixed scale of compensation for all

personal injuries, without proof of

negligence on the part of the employer,

which are not caused "in whole or in

part by the serious and wilful mis

conduct of the workman."

Werner, ]., who wrote the opinion,

began by giving a brief review of the

circumstances under which the Wain

wright law came to be enacted, and of

some of the arguments of the Wain

wright commission. "Under our form

of government, however, courts must

regard all economic, philosophical and

moral theories, attractive and desirable

though they may be, as subordinate

to the primary question whether they

can be moulded into statutes without

infringing upon the letter or spirit of

our written constitutions."

The Court then said that an innova
 

tion making the employer’s fault no

longer an element of the employee's

right of action carried with it the

abrogation of the doctrines of common

employment, contributory negligence

and assumption of risks. “There can

be no doubt that the first two of these

are subjects clearly and fully within

the scope of legislative power. . . . .

These doctrines, for they are nothing

more, may be regulated or even abol

ished.I This is true to a limited extent

as to the assumption of risk by the

employee. In the Labor Law and the

Employers’ Liability Act, which define

the risks assumed by the employee,

there are many provisions which cast

upon the employer a great variety of

duties and burdens unknown to the

common law. These can doubtless

be still further multiplied and extended

to the point where they deprive the em

ployer of rights guaranteed to him by

our Constitutions, and there, of course,

they must stop."

Constitutional. objections to the act

based on limitations of the reserved

power to alter or amend corporate

charters, the alleged unfair classifica

tion of employments, right to jury trial,

were then considered, and brushed

aside as either not tenable or not
 

' Reported in 45 New York Law Journal 23. 41

(Apr. 34), 43 Chicago Legal New: 273 (Apr. 8).

' While the modifimtion of the contributory

negligence rule is within the legislative power, its

complete abolition would carry with it such a far

reaching transformation of the law of negligence,

and would so alter the situation of existing rights

of action. that it may be questioned whether the

Court realized the full import of this dictum. —Ed.
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essential to the problem before the

Court. A lengthy discussion of “due

process of law" followed, the Court

concluding that the Act did not meet

this test, and that the question of con

stitutionality was completely disposed

of under this head.

“The argument that the risk to an

employee should be borne by the em

ployer because it is inherent in the

employment may be economically sound,

but it is at war with the legal principle

that no employer can be compelled

to assume a risk which is inseparable

from the work of the employee, and

which may exist in spite of a degree of

care by the employer far greater than

may be exacted by the most drastic

law. If it is competent to impose upon

an employer, who has omitted no legal

duty and has committed no wrong, a

liability based solely upon a legislative

fiat that his business is inherently

dangerous, it is equally competent to

visit upon him a special tax for the

support of hospitals and other charitable

institutions, upon the theory that they

are devoted largely to the alleviation

of ills primarily due to his business.

In its final and simple analysis, that is

taking the property of A and giving

it to B, and that cannot be done under

our Constitutions. . . .

“The state has complete control over

the remedies which it offers to suitors

in its courts even to the point of making

them applicable to right or equities

already in existence. It may change

the common law and the statutes so'as

to create duties and liabilities which

never existed before. . . . The power

of the state to make such changes in

methods of procedure and in substantive

law is clearly recognized. (Hurtado v.

California, 110 U. S. 516; Hayes v.

Missouri, 120 U. S. 68; Missouri Pac.

Railway Co. v. Mackey, 127 U. S. 205;

Hallinger v. Davis, 146 U. S. 314; Mat

ter of Kemmler, 136 U. S. 436; Duncan

v. Missouri, 152 U. S. 377.) We repeat,

however, that this power must be

exercised within the constitutional limi

tations which prescribed the law of

the land. ‘Due process of law’ is process

due according to the law of the land,

and the phrase as used in the fourteenth

amendment of the federal Constitution

with reference to the power of the states

means the general law of the several

states as fixed or guaranteed by their

Constitutions." '

Declaring its belief that the advocates

of the act were entitled to the benefit

of every possible argument adducible

in their favor, the Court then proceeded

to an extended discussion of the police

power. To quote:

“Wecannot understand by what power

the legislature can take away from the

employer a constitutional guaranty of

which the employee may not also be

deprived. If it is beyond the power

of the legislature to take from the

representatives of deceased employees

their rights of action under the Con

stitution, by what measure of power or

justice may the legislature assume to

take from the employer the right to have

his liability determined in an action

at law? Conceding, as we do, that it

is within the range of proper legislative

action to give a workman two remedies

for a wrong, when he had but one before,

we ask, by what stretch of the police

power is the legislature authorized to

give a remedy for no wrong? . . .

“When an industry or calling is

per se lawful and open to all, and

therefore beyond the prohibitive power

 

‘The Court thus seems to have recorded itself

in favor of the proposition that no employer can be

made liable in tort for anything but his own negli

gent or malicious act or omission. without depriving

him of "due process of law." Such a proposition

will hardly command universal assent. —Ed.
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of the legislature, the right of govern

mental control is subject to such

reasonable enactments as are directly

designed to conserve health, safety,

comfort, morals, peace and order. . . .

(Lochner v. New York, 198 U. S. 45.)

For the failure of an employer to observe

such regulations the legislature may

unquestionably enact direct penalties

or create presumptions of fault which, if

not rebutted by proof, may be regarded

as sufiicient evidence of liability for

damages. That must be the extreme

limit of the police power, for just beyond

is the Constitution which, in substance

and effect, forbids that a citizen shall

be penalized or subjected to liability

unless he has violated some law or has

been guilty of some fault.”

Cases were then considered which

had been referred to to illustrate legal

liability without fault. In Marvin v.

Trout, 199 U. S. 212, the owner was

really at fault in permitting his premises

to be used for gambling. In Bertholf v.

O‘Reilly, 74 N. Y. 509, he was really

at fault in permitting the demised

premises to be used for traflic in intoxi

cating liquors. In St. Louis 6! San

Francisco Ry. Co. v. Mathews, 165 U. S. 1,

action was brought under a Missouri

statute for injury occasioned by fire

spreading from the defendant's premises.

But in such a case the defendant

was a public service corporation sub

jected to special obligations. Its lia

bility was “in reality a return to the

original common-law doctrine under

which every person who permitted fire

started by him to escape beyond his

house or close was liable to every one

who suffered loss or injury thereby.

The severity of that early English rule

was moderated by numerous statutes,

among which are 6 Anne and 14 Geo.

III. As these two last-mentioned stat

utes it has been held that they became

by adoption a part of the common law

of this state.” ‘

Chief Judge Cullen rendered a sepa

rate concurring opinion, in which he

said: —

“I am not prepared to deny that

where the effects of the work, even

though prosecuted 'carefully, go be

yond a person's own property and in

jure third persons in no way connected

therewith, the person for whose account

the work is done may be held liable

for injuries occasioned thereby. I also

concede the most plenary power in the

legislature to prescribe all reasonable

rules for the conduct of the work which

may conduce to the safety and health

of persons employed therein. But I

do deny that a person employed in a

lawful vocation, the effects of which are

confined to his own premises, can be

made to indemnify another for injury

received in the work unless he has been

in some respect at fault."

 

‘ No doubt a review of the law in different juris

dictions would afford some examples of the survival

of the earlier common law principle of liability in

the absence of fault. Several states. for example,

have approved the rule in Rylands v. Fletcher and

cited it as authority. In this connection Frauds H.

Bohlen's recent articles in the University of Pennsyl

vam'a Law Review are of interest. Mr. Bohlen notes

the tendency of "a distinct reversion to the earlier

conceptions that he who causes harm. however

innocently. is. as its author, bound to make it

good." (59 Univ. of Pa. L. Rev. 452.) —Ed.
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WORKMEN'S COMPENSATION

HE atmosphere has been clearing

since the New York Court of

Appeals rendered its decision declaring

the compulsory workmen's compensation

statute of 1910 unconstitutional. We

confess to having received a shock of

surprise that a law drafted upon similar

principles to the English statute should

be unanimously set aside by a court which

in ability and prestige is at least the

equal of any state tribunal in the

country. Upon reflection, however,

we became convinced that the New

York statute was properly to be viewed

as confiscatory, and that the Court

reached the right result, though by a

process of reasoning which might be

open to criticism in some particulars.

It seems, for example, as if the Court

had not given due recognition to the

extremely broad scope of the police

power, and the common law doctrines

of negligence had been treated with

undue reverence. It would have been

possible, however, for the Court to

view these matters somewhat in the

same light as the Appellate Division,

whose decision it reversed, without

reaching a different conclusion as to

constitutionality. For the statute was

so drawn as to be open to the objection

of being a clear case of class legislation

of a particularly unjust type.

To state the situation briefly, the in

justice of the New York statute lay,

in our judgment, in the fact while the
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injured employee was given the right

to elect of which remedy he would

avail himself, whether his remedy for

damages under the law of negligence or

for compensation under the statute,

the employer was given no corresponding

right, but must accept whichever lia

bility the workman forced upon him.

It seems to us that justice requires

equal rights on both sides. If workmen's

compensation is to be elective as regards

the employee, it should also be elective

as regards the employer. If it is to be

compulsory with reference to one of the

parties, it should likewise be compulsory

with respect to the other. Otherwise

there is a discrimination inconsistent

with the letter and spirit of our constitu

tions.

The English act, like the New York

statute, unfairly discriminates in favor

of the employee by permitting him to

elect remedies and allowing the employer

no similar advantage. As Professor

Dicey has said, it “has all the earmarks

of collectivism." How, then, explain

the readiness with which it has been

adopted into English law, and the

tolerance shown toward it by the English

bar? Simply by the fact that the

English Constitution is not, like our

own, a system of delicately contrived

checks and balances, and the will of

Parliament being supreme, the enact

ment of class legislation is sometimes

inevitable, and resistance on such occa

sions futile. The English example

affords no argument for the constitu
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tionality of class legislation in this

country.

It seems probable that some advo

cates of workmen’s compensation will de

mand relief from their dilemma by resort

ing to constitutional amendment, but

such a procedure would be in the highest

degree objectionable. A much simpler

way out is to be found in an elective

system of compensation, under which

a contract is presumed to exist unless

either the employee or the employer

gives notice that he prefers to be gov

erned by the older liability. This is

the system which has been embodied

in the New Jersey statute, which

appears to be fairly on the whole conser

vatively drawn.

The outcome of the New Jersey

experiment will be watched with in

terest. We believe that under an elec

tive system a large number of industries

are likely to come voluntarily under the

act, on account of its reciprocal benefits.

Anything tending, by proper means,

to diminish the volume of personal

injury litigation and to afford simpler

and more certain relief vto employees

without injustice to the employer is

strongly supported by every considera

tion of public policy.

TORRENS SYSTEM

NEW YORK

LETTER from Gilbert Ray Hawes,

Esq., of the New York bar, which

we publish this month, directs attention

to an interesting decision of the New

York Court of Appeals on some old land

titles in the upper part of Manhattan.

Mr. Hawes ofiers the suggestion that

the result of this decision may be to

cause some persons insecurity, and that

the best way for them to perfect their

titles and to ward ofl' “strike" suits

would be by means of the procedure

provided for by the Torrens system.

THE IN

I

The Torrens law enacted in 1908 met

with some disfavor because of some

provisions which were believed to be

adverse to the security of rights in

property, and an effort was made to

strengthen the law by amendments

adopted last year. These amendments

seem to have been largely the result of a

compromise, and not to have accomp

lished all that was desired by those who

wished to strengthen the law. Efforts

are likely to be made, therefore, to

amend the law still further to remove the

apprehensions of those who believe that

the law aflords too great opportunity for

fraud and mistake on the part of

examiners, and to encourage the public

to make greater use of a system which has

not met with a particularly hospitable

reception. One speaker at the meeting

of the New York State Bar Association

said that under this law a man may go

to Europe for six months and return to

find that his title to property may have

passed absolutely to another. The

decision of the United States Supreme

Court in American Land Co. v. Zeiss

(23 Green Bag 155) has not increased

public confidence, but has tended to

create the feeling that a title may be

set up without adequate notice to all

interested parties.

The advantages of the Torrens sys~

tern are obvious, and any reform of the

law of conveyancing which can have

the effect of simplifying the method

of perfecting titles in land, with entire

justice to all parties concerned, should

be welcomed. It is no criticism of

the Torrens system, however, to find the

law of any one state defective, and the

New York law can hardly be said to be

the best in the country on the subject.

It is important that the defects pointed

out in the report of the committee of

the New York State Bar Association

headed by Mr. Charles A. Boston as
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chairman be corrected at an early date.

The existence of this committee was not

terminated at the recent meeting of the

Association, and we are hopeful that it

may be instrumental in securing the

adoption of further amendments that

will overcome all the distrust excited

by the law as it now stands.

 

REVISION OF THE NEW YORK

CODE

HE article in this number by John

McG. Goodale, Esq., of the New

York bar, though written in a humorous

spirit, is inspired by that serious senti

ment of dissatisfaction with the New

York code of civil procedure which we

rejoice to see brewing among leaders

of the bar of that state. A very valuable

paper on the reform of civil procedure

was read by Judge Adolph J. Roden

beck of Rochester at the last annual

meeting of the New York State Bar

Association, and a resolution was adopted

favoring the appointment of a committee

to consider the question of code revision.

Hon. Elihu Root, president of the

Association, has appointed this commit

tee, to consist of Judge Rodenbeck,

John G. Milburn, William B. Horn

blower, Adelbert Moot and Charles A.

Collin. Co-operation is solicited and

suggestions may be sent to Frederick E.

Wadhams of Albany, secretary of the

Association.

The opportunity is now ofi'ered the

leading state of the Union to effect a

reform of the system of procedure which

will leave the enormous mass of purely

formal matters to be governed by rules

of court, and which will provide, as an

inspiration and guide to other states, a

practice act of a limited number of

sections covering only the matters of

substantive right proper to be em

bodied in a code. It is to be hoped

that the conservatism of the bar will

not stand in the way of a reform which

is sorely needed and which man be

carried out without violence to meri

torious features of the present system of

procedure which ought not to be swept

away. In fact, a reform of this kind to

be successful must needs be construc

tive rather than destructive, and in

making it the state has everything to

gain and nothing to lose.

A DECISION IN COMMON

OWNERSHIP

ASKASKIA Commons, the lastof

the community property held

by the “Parish of the Immaculate Con

ception of Kaskaskia," under a grant

from Louis XIV, is to be sold within a

few months and the proceeds of the

sale turned into a common school fund

for the community.

In a decision recently handed down,

the Supreme Court of Illinois approved

this disposition of the holdings, by

declaring valid the act of the Legislature

creating the “Land Commissioners of

the Commons of Kaskaskia," and re

versed the finding of the Randolph

County Circuit Court.

Answering various objections to the

enactment, the Supreme Court declares

that it was authorized by a majority of

the community, and that it in no wise

deprives any individual of property

to which he is entitled.

"We have nothing to do with the

political question, whether it is wise

to sell these lands and use the interest

instead of the land," says the Court.

“That is a question to be determined

by a majority of the inhabitants. In

view of the great loss that has been

sustained, in the past, through fraud

and mismanagement, under the leasing

system, it is not surprising that a

majority of the inhabitants should
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favor a sale of the common property

and the investment of the proceeds

in good interest-bearing securities,

under the control of responsible state

officials.

"Another consideration which, no

doubt, had some influence in bringing

about this decision to sell the lands,

is the probability that when the lands

are sold and become the property of

individuals, the property will be im

proved and developed, and enhanced

in value, thus promoting the general

prosperity of the island, and lightening

the burdens of taxation, by increasing

the value of the taxable property. But,

as already suggested, it is not necessary

that we should agree with the majority

as to the general policy of the course

being pursued. The petition of the

majority to the legislature, asking that

this act be passed, is an assent binding

on all the inhabitants of the island, and

whether the course is wise, or unwise,

need not be discussed.”

In the making of this decision, the

Court substantially removes the last

trace of this communistic settlement

which, early in the days of Louis XIV,

was inaugurated as a practical demon

stration of what could be done in the

direction of common ownership. All

that remains is the school fund formed

from the sale of the community land.

The Kaskaskia undertaking, in con

nection with others of like kind, ofi‘ers

about as conclusive an argument against

common ownership and the pooling of

individual interests, as it is possible

to conceive. In the days when the coun

try was new, and the settlers were

bound together by the strong bond of

mutual safety from savage depredations

and from hunger, the community an

swered a great purpose; it seemed,

indeed, for a time, that it might fulfill

all that it was designed to do.

When, however, conditions became

such that the members of the com~munity could separate, the most active

and capable among them went out in

search of larger opportunities, willingly

sacrificing their holdings in the com

munity for the better prospects that

lay beyond; and the fact that the com

munity mured them freedom from

want, and provided a like inheritance

for their children even failed to

keep them. They refused it all for the

chance of facing the world and building

up their own fortunes.

Those who were faint-hearted, those

who liked their ease, and those who were

infirm — these remained to enjoy the

security of the community. What they

accomplished for it and what it ac

complished for them and their descend

ants, are now matters of history.

If the dreamers who builded their

Utopia in New France, could return

to earth today and look upon the

difference between the structure they

reared and the structures that have risen

in the same field from freedom of in

dividual effort, they would be greatly

amazed.

They would see on every hand

strong, self-reliant men and women,

fine houses and well cultivated farms,

intelligence and independence among

the people, and Kaskaskia, weak and

dying from want of individual enter

prise, which its indulgent care made

unnecessary, giving up its shrunken

heritage to the keeping of the state.

CANDID PROFESSIONAL

ADVICE

PECULIAR letterhead has been

sent us by a correspondent in

Iowa. The odd feature of the notice

is the way in which the hands of all
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the local attorneys were so securely who thus employed the services of the

tied that they could take no business local justice court in collecting de

against some local insurance companies, linquent premiums: ——

TERM CONTINUES J CE LOCAL ATTORNEYS

T LUN I 1907 E. A. Johnson

 

A_ M_ FLOYD Mac J. Randall

Associate Justice _ Capt. c_ w‘ Kepler

"on- J- A- Him Justice of the Peace was“, Dennis

’— COURT ROOM-Cor. Main and Washington G- M- Wilson

County Attorney sum“ \Villiam Glenn

C. G. Watkins LISBON, LINN (30., IOWA Frank Davis

 

Preliminary Notice !
 

. . . . . . . . . . . . . . . . . . . . . . ..190.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..IOWA

YOU ARE HEREBY NOTIFIED, that i . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

. . . . . . . . . . . . . . . . . . ..of..............................lowa,claimsofyou the

sum of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..DOLLARS and

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..CENTS;

This Notice is now served upon you to give you a final opportunity of paying

this amount before adding any further costs, and before issuing an Original Notice

and setting the date for the proceedings to be called into court.

If you disregard this notice, and do not reply with a remittance, you must

abide by the consequences, if the amount due together with all court costs, constable

fees, etc., are entered against you and judgment rendered, adding costs of transcript,

fees of sheriff of your county issuing an execution upon your property and the

said property being sold at sheriff’s sale, to satisfy the same.

[@“The trial can be rightly held in this court and the execution sent to your county

clerk and sheriff.

You will therefore herewith take notice and govern yourself accordingly.

Make your remittance to me at once and you will be relieved of any further

liability in reference to this claim.

As a Justice, we advise you candidly, to pay the small amount and save yourself

the annoyance that you certainly do not want.

IF YOU PAY NOW, IT WILL cos'r YOU ONLY 5 . . . . . . . . . . . .

Yours Respectfully,

JUSTICE OF THE PEACE.

LISBON, IOWA.

'_ J y‘"—-_— ———r -—-—~ 7 at“
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TO JOSEPH G. ROBIN

Robin's sister wants a guardian appointed for

him, claiming, in spite of the jury's verdict, that

he is insane. — News Item.

ELL me, Robin, tell me truly,

Are you sane or are you not?

Either you are very crazy

Or the biggest knave we've got.

Do you really need a guardian

Or to prison should you go?

Jury disagrees with experts

Whether you're insane or no,

If you ask me my opinion,

I will tell you, Robin, true.

Robin, you are one big humbug

And the only thing to do

Is to put you in the stone jug

Where you'll have a legal guardian

Who will give you constant care

Lest, in mental aberration,

You should stray away from there.

There you will not have to ponder

What to eat and what to wear.

For it is a standing wonder

That they even cut your hair.

If I had my own way, Robin,

You should never want again.

I would call a whole big mob in

To escort you to the “pen."

Snuus Smmcus.

A PECULIAR LAND GRANT

IT is recorded in Plac. Coron. 14

Edward I, Rot. 6 (1285), that a

certain grant of land in the County of

Suffolk should be held in serjeanty

on the service that once each year the

grantee should perform “simul et semel,

unum saltum unum sufi'lum, et unum

bombulum,” before the King.

The original grant is translated by

Blountl thus: “Rowland de Sarcere

held one hundred and ten acres of land,

in Hemingston, in the County of Suffolk,
 

‘Blount's Fmgmenta Anliqus'talir. Beckwith's

Ed. p.79.

by serjeanty; for which on Christmas

day every year before our sovereign

lord, the King of England, he should

perform altogether and once a leap, a

puff and a fart, and because it was an

indecent service, therefore, it was rented

at 26sh. 8d a year at the King's Ex

chequer.”

' The original edition of Blountz trans

lated the service to mean that he should

“at one and the same time, dance, puff

up his cheeks, making therewith a

sound, and let a crack."

A similar grant is mentioned in the

Ingoldsby Legends.“ While it is at

tributed to another parcel of land in

a different county, it is probable that

it is the same one with the facts some

what distorted by the story-teller. The

story as told by the legend runs as fol

lows:—

"You should read Blount’s Jocular

Tenures, Mr. Ingoldsby," pursued Simp

kinson. “A learned man was Blount!

Why, sir, his Royal Highness, the Duke

of York, once paid a silver horseshoe

to Lord Ferrers —"

“l’ve heard of him,” broke in the

incorrigible Peters; "he was hanged at

the Old Bailey, in a silk rope, for shoot

ing Dr. Johnson."

The antiquary vouschafed no notice

of the interruption; but, taking a pinch

of snuff, continued his harangue:—

"A silver horseshoe, sir, which is

due from every scion of royalty who

rides across one of his manors; and if

you look into the penny county histories,

now publishing by an eminent friend of

mine, you will find that Langhale, in

the County Norfolk, was held by one

- Baldwin per saltum, sufl'latum et pettum;

that is, he was to come every Christmas

 

3 Blount's, ibid. Original Ed. p. 10.

' The Ingoldsby Legends (The Spectre of Tappington). Vol. I, 4th ed.. p. 18.
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into Westminster Hall, there to take

a leap, cry hem! and —"

“Mr. Simpkinson, a glass of sherry?”

cried Tom lngoldsby, hastily. . . .

While the grant here referred to by

the story teller is not to be found in

“Blount’s Jocular Tenures," it is a fact,

which tends to prove that the story teller

had in mind the same grant which is

quoted in the first of this article, that

Blount says that these same lands

(i.e., the grant of Hemingston, in County

Suffolk), were formerly held by one

Baldwin, in serjeanty, by the same

service, and was called by the nickname

of Baldwin le Pettour, or Baldwin the

Farter.‘

If we consider the likelihood of a

legend's being mistaken as to minor

details and the fact that the grantees

mentioned have the same name, it

would tend to establish beyond a reason

able doubt that this is all one and the

same grant and that it is unique as well

as absurdly ridiculous.

 

THE JUROR KNEW MORE LAW

THAN THE JUDGE

EFORE a Justices’ Court in the

interior of California, the follow

ing incidents are said to have taken

place:—

A jury trial had been demanded in a

civil action. The action was one of

general interest and knowledge, and

when the jurors were called all but one

were disqualified. No other jurors

being available, it was agreed between

counsel to proceed with but one juror.

The evidence being finished, the

counsel for the plaintiff suggested that

as the justice was not a lawyer, he would

tender his services to prepare instruc

tions for the jury, and the court gladly

accepted. Upon the proposed instruc
 

‘ Ibid. 1.

tions being submitted, the counsel for

defendant suggested that in order to be

fair, he should be permitted to prepare

a like number of instructions, and the

Court agreed. When the instructions

were submitted, the Justice of the

Peace gave all of them.

The one man jury then requested that

they all retire that he might deliberate.

The room was cleared by the constable,

and after some two hours of waiting,

the jury rapped for the Court. Court

being convened, the justice said, “Have

you a verdict?" To which the jury

answered, “Your honor, we have not.

According to the instructions given by

the plaintiff's attorney, the plaintiff is

entitled to the verdict; according to

the instructions given by the defendant's

attorney, the defendant is entitled to

the verdict, and I am no lawyer and

don't know which is right, and for that

reason I report that the jury is hung."

The jury was discharged and a new

trial ordered.
 

STORIES OF PARIS COURTS

[Paris Correspondence of the London Standard]

HE centenary of the Paris bar,

recently celebrated at the Palais

de Justice, has recalled numerous anec

dotes which are going the rounds of the

humors of the law courts.

Among others it is told how a well

known lawyer, M. Alem Rousseau, was

pleading a rather tiresome case and

noticing that the judges were paying no

attention to him said: “As the president

is falling asleep I suspend my speech."

But the judge had just woke up and

cried, “And I suspend you from prac

tising for six months." Nothing daunted,

the lawyer retorted, "Well, I suspend

myself for ever and ever,” and gather

ing up his brief and cap he left the court

and never appeared again.

A Paris barrister, M. Cléry, however,
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was more vigorous. Seeing that the presi

dent and the assessors were all asleep,

he stopped and, dealing a tremendous

blow on the desk in front of him that

woke everybody up with a start, he cried,

"Yesterday at this same hour I was say

ing—" and the whole bench rubbed

their eyes and asked each other if they

really had slept through twenty-four

hours.

The same counsel was pleading at

Versailles on a cold day and remarked

that the judges were all turning more

and more around toward a stove that

gave out a welcome heat. “The tribunal

behind which I have the honor of speak

ing" brought them all “right about face"

at once.

On another occasion the judge asked

him to cut his speech short, as the court

had made up its mind. Assuming the

air of a childlike native, M. Cléry re

torted: "Me right, you good judges,

him innocent,” and sat down.

Though not intended humorously, the

celebrated criminal advocate, Maitre

Henri Robert, made a hit the other day

when defending the matricide, vWaché de

Roo. He produced an act of renuncia

tion signed by the prisoner of all benefit

from the will of the mother he had mur

dered, and added to the jury: “So if

you acquit him he will go forth miser

able and poor, perhaps to Madagascar,

to repent of an act which he may have

committed in a moment of thoughtless

ness!”

And the verdict of the jury was typi

cal. They found that he had com

mitted murder, but that he had not

killed his mother, although the unfor

tunate lady was the only person who had

been killed. This was in order to save

the prisoner from ten years’ penal servi

tude, which is the minimum penalty for

parricide, whereas manslaughter with

extenuating circumstances can be let off

with mere confinement.

Correspondence

A NEW YORK CASE SHOWING

USES OF TORRENS SYSTEM

To the Editor of the Green Bag: —

Sir: It seems strange that no mention

has been made of an extremely im

portant decision rendered by the Court

of Appeals in February last, in the case

of Bradley v. Crane (201 N. Y. 14)

which affects the titles of thousands of

real estate properties in the City of

New York. The question involved in

this litigation was whether the City

acquired a fee in the soil, or merely

an easement over the land taken for

the Bloomingdale road which was sub

sequently abandoned. The history of

this old road is very interesting as set

forth in the opinion of the Court of

Appeals, from which a few passages

may be quoted as follows: —

"June 19, 1703, a Colonial act entitled ‘An

act for the laying out, regulating, clearing and

preserving publick highways thro'out this

colony’ (1 Colonial Laws, p. 532, c.131) appointed

three persons commissioners of highways for

each of the various counties of the colony,

other than the County of New York, and three

for the City and County of New York, and pro

vided inter alia ‘that there be laid out, preserved
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and kept forever in good and suflicient repair

one publick, common and general highway to

extend from the scite of the City of New York

thro' the City and County of West Chester of

the breadth of four rod English measure at the

least, to be, continue and remain forever the

publick common general road, and highway

from the said City of New York to the adjacent

collony of Connecticutt.’ This act was continued

in force until 1708 (1 Colonial Laws. p. 632, c.

182) by subsequent acts. The commissioners

appointed by the act, by their certificate dated

June 16, 1707, made a return that they had

viewed and laid out the highway contemplated

by the part of the act above quoted, and which

was in fact that part of the Bloomingdale road,

as it came to be designated,extending from the

present Twenty-first street and the Bowery to

the present 116th street. The stipulated case

says: ‘The Bloomingdale road was originally

laid out under this act (of June 19, 1703) to the

width of four rods. . . .'

"The road of 1707 remained unchanged until

after 1751, in which year an act was passed

relating thereto. (3 Colonial Laws, c. 910.) It

recited that, in pursuance of the act of 1703, the

commissioners therein named ‘did lay out a road

of the breadth of four rods from the now dwelling

house of John Home (present Twenty-first street

and the Bowery) thro' Bloomingdale district

or invision to the now dwelling house of Adrian

Hoogellandt' (present 116th street) and the in

habitants' of that district, ‘who are but few in

number, have been under great hardships not

only by keeping the said road in repair (which

is double the breadth necessary) but also by

having been obliged to work on the repairing

the Post road between New York and Kings

bridge,’ and provided, in order to remedy the

said hardships and to better keep the road in

repair, for the appointment annually by the

justices of the peace of a surveyor of mid road,

and the surveyor first to be appointed ‘is hereby

required to view and survey the said road or

highway and lay out the same of the breadth of

two rods as the same now runs.‘ In pursuance

of this act, the legal width of the Bloomingdale

road was made two rods instead of four, and the

easement of the City of New York in two rods

thereof was thereupon surrendered and aban

doned. (Blackman v. Riley, 138 N. Y. 34 N. E.

214.)

"In May, 1793, the common council of the

City of New York, proceeding under the act of

March 21, 1787, ordered that the Bloomingdale

road from its commencement at Horne's house

(Twenty-first street and the Bowery) to Nicholas

De Peyster's barn (116th street) be immediately

opened to its proper and legal width of four rods

‘and thence to the Post road. at Mr. Watkins,

of the same width if the proprietors will give the

land;’ and appointed a committee to attend

the opening of the said road and confer with the

proprietors of the land on the subject. From

Nicholas De Peyster's barn (Adrian Hoogel

landt's house) to the Post road was the laying out

of a new road. On August 25, 1794, the common

council ordered the road committee to inquire

into and report on the expediency of continuing

the Bloomingdale road until it intersects the

Post road on Harlem Heights, and what

the breadth of it ought to be, to the end that the

proprietors of the land through which the said

road will pass may be applied to as to their

willingness to give the land for the purpose."

The opinion of the Court closes thus: -—

"The judgment appealed from should be

reversed and judgment ordered for the defendant,

adjudging, that by the said deed of March 24,

1795, made by James Stryker and others, an

easement of, or in that part of the premises,

described in the contract of sale herein, lying

in the Bloomingdale road, was conveyed to the

mayor, aldermen, and commonalty of the City

of New York; that the plaintiff had not a good

and marketable title to said lands lying in

Bloomingdale road at the time of the tendering

of the deed to the defendant; that the defendant

recover from the plaintiff the sum of $500, with

interest from July 25, 1907, with costs in both

Courts."

This decision, that the City had only

acquired an easement and not a fee,

affects not only the titles to land formerly

a part of the old Bloomingdale road,

but also all other lands which formerly

were portions of the streets and highways

subsequently abandoned in whole or

in part, such as the old Kingsbridge

road, Hamilton street, Apthorpe Lane,

Stuyvesant street, etc., etc. It also

opens the way to a flood of‘ litigation,

and property owners may expect any

number of blackmailing or strike suits

by alleged heirs of the original owners

one hundred or two hundred years ago,

which will be very expensive to defend,

or which will require the payment of



Correspondence 275

large sums of money to buy their

peace through purchase of quit claim

deeds.

A policy of title insurance affords

little or no protection to the property

owner when it is loaded down with

"Exceptions in Schedule B” and made

subject to “Conditions” printed on

the back of the policy, so that it merely

insures trouble and law suits. That the

old title insurance companies are not

infallible is well illustrated by the fact

that this suit of Bradley v. Crane was

fought between the Title Guarantee &

Trust Company on the one side and the

Lawyers Title Insurance Company on

the other. The former declared that

the title was bad, while the latter

insisted as vigorously that it was per

fectly good and marketable. This

shows the weakness, imperfection and

uncertainty of the old system.

The only remedy is to be found in

the Torrens System of Land Title

Registration, which is now in full opera

tion, owing to the recent decision of

the United States Supreme Court, in

American Land Co. v. Zeiss, whereby

the constitutionality of the Torrens

Law was unanimously sustained, thereby

removing the last possible objection on

that score. Under the Torrens Law

System an action is brought in the

Supreme Court wherein the property

owner is made plaintiff, and all mort

gagees and lienors of record are made

specific defendants, and in addition,

to quote the words of the statute, "all

other persons, having any right or in

terest in, or lien upon the premises,

affected by this action or any part

thereof." The summons and complaint

are then served upon all the defendants

including the People of the State of New

York, and a copy of the summons and

notice of object of action is posted upon

the premises, and also published for

a number of weeks in a newspaper

designated by the Court, and this serves

as a notice to all the world and cuts off

all those who do not intervene and

succeed in establishing any right or

interest in the premises. Furthermore,

in accordance with Article 12 of the

Real Property Law, when all the pre

liminaries have been completed, and

application is made to the Court for

final judgment and decree, the facts

set forth in the Official Examiner’s

certificate must be accepted by the

Court as prima facie and presumptive

evidence, and the burden of proof is

upon any contestant who may come

in to oppose registration of title in

plaintiff. This reverses the former

rule of law as to burden of proof and

enables the true owner of the land to

establish his title without being subjected

to technical and frivolous objections

and compels the contestant to make out

a clear case not only in his own behalf,

but also against the party seeking

registration, all of which tends to dis

courage those with fictitious or fraudu

lent claims.

As an illustration of how this works

out, it may be mentioned that when the

Kingsbridge road was widened and

straightened, a small triangular gore

was left and the same question arose

as in the Bloomingdale road. The

title was rejected and declared bad and

unmarketable by every title insurance

company, but the writer, as attorney

for the true owner and plaintiff, brought

an action under the Torrens Law, and

succeeded in registering this supposedly

defective title, as an absolutely inde

feasible title in fee simple. This is the

only way in which all of such titles

can be cured. Quad erat demonstrandum.

GILBERT RAY HAWES.

120 Broadway, New York

April 27, 1911.



USELESS BUT ENTERTAINING

Lawyer —— "The cross-examination did not

seem to worry you. Have you had any previous

experience?"

Client — “Six children." — The Truth Seeker.

 

The Prisoner a! the Bar— Now, I asks yer,

gents of the jury, if I'd got away with all that

swag, like they say 1 did, d'yer s'pose I'd have

hired this here little 815 lawyer t' defend me?

—Baltimore News.

 

Edward Douglass White, the new Chief Justice

of the United States Supreme Court, has a

double in the person of Archie M. Stevenson, a.

well-known Denver lawyer and politician.

Justice White spied Stevenson sitting in an

obscure corner of the courtroom one day when

the court was in session. “I want to meet him."

said Justice White, and after the court adjourned

Justice Brewer made the introduction.

"I'm very glad to meet you," said Justice

White, after the formalities were finished. "l'll

appreciate it very much if you will notify me

hereafter when you arrive in town, and also

let me know when you depart."

Justice White did not at once explain the

peculiar request. After Stevenson had departed,

"I want to keep off the streets while that man is

in town," said the Justice. "I'm tired of people

slapping me on the back and saying, ‘Hello.

Steve, where'n the devil did you come from?’ "

The Legal World

‘the. ,fiuming of lhe Nc‘m_ York Slate

Capitol

The disastrous fire in the New York

State capitol at Albany, March 29,

destroyed many priceless books and

papers in the State Library, but some of

the most valuable legal documents

were saved, including the following:—

Manuscript copy of the laws for the

government of the Province of New

York, compiled under the direction of

Richard Nicolls, the first English Gov

ernor, ratified at the Hempstead meeting

of March 1, 1665, and sent by Nicolls

to the Duke of York for confirmation

in November, 1665.

The Dongan laws of 1683-84 entitled

“the Duke of York's charter of liberties

and privileges to the inhabitants of

New York, anno 1683, with acts of the

Assembly of that year and the year

1684."

The Constitution of New York, 1777,

with accompanying papers.

Constitution of 1846.

The Constitution of New York, 1821,

and accompanying papers.

Proposed Constitution of 1867-9.

Constitution of 1894.

Journal of the proceedings of the con

vention of the State of New York to

ratify the proposed Constitution of the

United States, held at Poughkeepsie,

June l7-July 26, 1788.

Ratification of the proposed Con

stitution of the United States, July 26,

1788.

Two copies Bradford's laws, printed

by William Bradford in 1654, the first

book printed in New York.

The Court of Appeals happily es

caped damage, but the Court of Claims

was not so fortunate. Theodore H.

Swift, Presiding Justice of the Court of

Claims, said on the day after the fire: —

“Every vestige of document and fur

nishings in the courtroom and consulta

  

  



The Legal World 277

tion rooms was destroyed. There is

absolutely nothing left. The records

of the court are all wiped 'out, including

the judgment book. Fortunately, during

my eight years’ service on the bench,I

kept personal trial memoranda of all

claims tried, with notations of what dis

position of each claim was. From this

we can make up a record of judgments."

The Assembly and Senate libraries,

stored with thousands of volumes of law

and code books, contained also a num

ber of documents and manuscripts that

can never be replaced.

Florida Slate {Bar flssoclalion

The Florida State Bar Association

held its annual meeting at Pensacola,

Fla., Feb. 23, the annual address being

delivered by the president, Jefferson B.

Brown of Key West, and papers being

read by George C. Bedell of Jacksonville

on "The Outlook for Procedure Reform

in Florida," by Lincoln Hulley of

DeLand on “The Compromises of the

Federal Constitution," by W. 0. Hart

of New Orleans on "Uniformity of

State Legislation,” and by F. M. Simon

ton of Tampa on "The Law of

Conspiracy in its Relation to Labor

Organization." The following officers

were unanimously elected: President,

W. A. Blount; vice-presidents from each

judicial circuit — first, Thomas F. West,

Milton; second, J. W. Henderson,

Tallahassee; third, Cary Hardee, Live

Oak; fifth, William Hocker, Ocala;

sixth, Herbert S. Phillips, Tampa;

seventh, Joseph B. Jones; eighth, E.

Noble Calhoun, Palatka. Members of

the executive council-W. A. Mac

Williams, St. Augustine; E. P. Axtell,

Jacksonville; F. M. Simonton, Tampa;

W. H. Price, Marianna. The secretary,

George C. Gibbs of Jacksonville, and

the treasurer, John W. Burton of

Arcadia, were re-elected.

 

Miscellaneou:

At the annual meeting of the New

York County Law Association, held

in March at the Hotel Astor, the follow

ing officers and directors were elected:

President, Alton B. Parker; vice-presi

dents, Joseph F. Daly, William J.

Wallace and David Leventritt; secre

tary, Charles Strauss; treasurer, Edward

M. Grout; directors (for three years),

James L. Bishop, Charles A. Boston,

J. Hampden Dougherty, William A.

Keener, Edward Lauterbach, Benno

Lewinson, Morgan J. O'Brien and

Charles E. Rushmore.

 

The Government filed suit at Cleve

land, March 3, against the General

Electric Company of New York, the

Westinghouse Electric & Manufacturing

Company of Pennsylvania, the National

Electric Lamp Company of New Jersey

and thirty-two other defendants, alleg

ing a combination and conspiracy in

the manufacture and sale of incandes

cent electric bulbs. The Government's

investigation dates back to May, 1908,

when the Navy Department invited

bids for furnishing 340,000 incandescent

lamps. Fourteen bids were received

and thirteen of them were identical to

a penny-$50,631.23. Whether other

actions against the "electric trust" will

be brought will depend on the outcome

of the present suit.

 

Steps initial to beginning its active

work in furtherance of international

peace were made by the Carnegie

Endowment for International Peace

at the first meeting of trustees at

Washington, March 9.

Senator Elihu Root was chosen presi

dent of the endowment, Joseph H.

Choate, vice-president, James Brown

Scott, secretary, and Walter M. Gilbert,

treasurer.
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_The executive committee consists of

Senator Root; Nicholas Murray Butler,

president of Columbia University; John

W. Foster, former secretary of state;

Andrew J. Montague, Henry S. Pritchett

and Charlemagne Tower. The finance

committee includes George W. Perkins,

Robert A. Franks and Samuel Mather.

By-laws were adopted stating the pur

poses of the endowment to be such as

were provided for in the bill passed by

the last session of Congress, incorporat

ing the movement.

 

Oln'luary

Judge William H. West.—]udge

William H. West, who died March 14,

in his eighty-eighth year, was one of

the founders of the Republican party

in Ohio. He was a leader in the Ohio

constitutional convention and became

Attorney-General and Supreme Court

judge. He was a delegate to the

national convention of 1860 and cast

his vote for Abraham Lincoln. In the

national convention of 1884 he pre

sented the name of James G. Blaine for

President.

 

Former Chief Justice Lore. — Chief

Justice Charles Brown Lore of Delaware

is dead, at the age of eighty years. He

was a country-bred boy of a Methodist

family, and for a short time he held a

place in the Methodist ministry. Leav

ing the church for the law, he built up

a profitable practice, and nearly forty

five years ago became Attorney-General

of the state. Later he served in Congress

as a Democrat, and when Thomas F.

Bayard left the United States Senate

to enter Cleveland's cabinet Mr. Lore

was barely defeated for the vacant seat

by George Gray, now of the United

States circuit court of appeals. Mr.

Lore served fifteen years as Chief Justice

of the state, retiring in 1909. For many

years Judge Lore had been president

of the board of trustees of the State

College and extremely active in the

interests of the institution\

 

Augusto Pierantoni.-—Augusto Pier

antoni, Professor of International Law

and a delegate to the last parliamentary

conference at Washington, died recently

in Rome. Among his translators was

David Dudley Field, who made available

for the English public his "Code of

International Law.” He was born at

Chieti, Italy, on June 24, 1840. He

served as a volunteer in Garibaldi's

army, and later served in the war with

Austria. He was called to the chair

of international law at the University

of Naples, and was later promoted to

the University of Rome. He was chosen

senator in 1883 and served through four

legislative sessions. He was the arbi

trator for Italy at the Paris conference

of 1885 concerning shipping in the

Suez Canal. He was a founder of the

International Law Institute at Geneva.

 

Justice Peabody.—Henry Clay Pea

body, Associate Justice of the Supreme

Court of Maine, died at Portland,

March 29. He was a native of Gilead,

Me., and was educated at Dartmouth

College, reading law in the office of

Gen. Samuel Fessenden of Portland.

He was admitted to the bar in 1862,

his partner being the late Hon. Aaron

B. Holden. In 1879 he was elected

judge of the court of probate of Cumber

land county. He was elevated to the

Supreme Court bench by the late Gov.

Llewellyn Powers in 1900 as the succes

sor of the late Judge Haskell. He was

a past Grand Chancellor of the grand

lodge of Maine, Knights of Pythias.
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The Standard Oil Decision

BY THE EDITOR

N United States v. E. C. Knight Co.,‘

Mr. Justice Harlan recognized,

in a dissenting opinion prepared with

much care, the propriety of a reasonable

partial restraint of trade. It is common

for judges who have rendered dissenting

opinions to adapt their views in accord

ance with the prevailing authority and

to recede from positions previously

assumed. Such a practice, while it may

have its drawbacks, undoubtedly makes

for the unity and continuity of judicial

interpretation. If Mr. Justice Harlan

has partly modified his original views

he has subjected himself to no reproach

thereby.

Chief Justice White, however, in the

Standard Oil case, not yet reported,

adheres, roughly speaking, to the general

position taken in his dissenting opinion

in United States v. Trans-Missouri

Freight Association,1 in which, referring

to the majority contention that the

Sherman act embraced reasonable as

well as unreasonable restraints of trade,

he said that this construction would be

“tantamount to an assertion that the

act of Congress is itself unreasonable.”

Chief Justice White’s opinion divides

its attention between two main subjects

of discussion, the conclusions reached

with reference both to the law and to

l 156 U. S. 1.

‘166 U. S. 290.

 

the facts being equally important. In

construing the law the Court reached

a conservative result by emphasizing

the principle that the statute must be

interpreted in the light of reason. The

decision may readily be misinterpreted

by those who too readily jump to the

conclusion that the Court has attached

a meaning to the statute permitting

combinations and contracts in reasonable

restraint of trade. As a correct state

ment of the Court's view of this im_portant phase of the subject calls for

careful analysis, we shall revert to it

later. The outcome of the new interpre

tation of the statute is practically,

however, to confine its scope of applica

tion within bounds of reasonable modera

tion. The Court was very careful not

to subject itself to the imputation,

expressed in Mr. Justice Harlan’s dis

senting opinion, of an attempt to

frustrate the legislative will; it gave full

effect to the prohibition of monopolistic

contracts and combinations. At the

same time its language was imbued

with a sober purpose to safeguard the

rights of combinations not to be treated

as unlawful by reason of their mere

bigness.

The other effect of the decision is

to include such acts as those specified

in the bill of complaint as embraced

in the definition of “unlawful mo
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nopoly.” The Court did not discuss in

detail the legal aspect of these various

acts, but rested its conclusion on the

broad ground that a power dangerous

to the public welfare had been built up

by other than normal methods of busi

ness competition. The ruling on the

facts is evidently not less important

than that on the statute itself. It is

really a ruling on the law. The seem

ingly liberal attitude taken by the

Court in saying that the prohibitions

of the statute must be construed in

the light of reason, tends to suggest

that many monopolistic transactions

may be lawful, but in the latter half

of the opinion the considerations offered

on the merits of the actual controversy

have the effect of narrowing any such

implied broad definition of lawful mo

nopoly. The unlawful acts of the

appellant not being particularized, the

basis of the opinion is that its general

conduct has been unlawful. If such

methods as those employed by the

Standard Oil Company, in building up

its vast power, are unlawfully monopo

listic purely with reference to their

general character, without any examina

tion of the essential nature of unfair

trade and of the rights of free compe

tition, something is subtracted from the

liberal construction given to the statute.

If the former part of the opinion afi'ords

any ground for supposing that a reason

able monoply may be lawful, the second

part makes it clear that such a reason

able monoply must meet certain further

tests to escape the ban of the statute.

While the Court has provided a loophole

by means of which certain great corpora

tions may escape prosecution, still the

loophole is not so large as might appear

at first glance. There will continue to

exist a great many instances in which

powerful corporations come perilously

near the danger line and will be unable

to feel secure from promcution for viola

tions of the act.

It is important, however, to consider

whether this decision can fairly be

interpreted as setting up the principle

that the Sherman act prohibits only

unreasonable restraints of trade. A

careful study of the opinion shows that

it cannot receive that interpretation

unqualifiedly.

To read into the statute the word.

"unreasonable” would seem to have a

different effect from that actually given

by this decision. It would give the

Court the power to determine whether

given facts constitute an “unreasonable"

restraint of trade or not. In reaching

such a determination, the Court would

be governed solely by its own views

as to public policy and social justice.

If it be contended that the Supreme

Court has formulated certain rules

relating to the test of reasonableness,

by which it is bound, the obvious reply

is that it may overrule its own decisions

relating to such a test, in its effort to

reach a fair and accurate interpretation

of the statute, and that there can be no

fixed rule of reasonableness which the

Court, in its effort to be guided by the

just demands of sound public policy,

is not at liberty to cast aside whenever

a better one may be substituted.

But the decision took a somewhat

different position. It did hold that the

statute was to be read in the light of

reason. The term "undue restraint"

is freely used, and it is evident from the

context that it is employed in a sense

synonymous with “unreasonable re

straint.” The English case of Mogul

Steamship Co. v. McGregor (A. C. 25) is

referred to as showing reflexly the exact

state of the law in England at the time

the Sherman act was adopted, and as

indicating the scope of the freedom to

contract and “to exercise every reason
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I

able right thereto," wholly apart “from

the want of power in an individual to

voluntarily and unreasonably restrain

his right to carry on his trade or business

and outside of the want of right to

restrain the free course of trade." And

in this country the law "followed the

line of the law of England,” leading "as

a matter of public policy to the prohibi

tion treating as illegal all contracts or

acts which were unreasonably restric

tive of competitive conditions." In

the light of the law as it then existed,

the Sherman act was drawn,evidencing

the intent "to protect [interstate or

foreign] commerce from being restrained

by methods, whether old or new, which

would constitute an interference that

is an undue restraint.” The Court thus

recognized the reasonableness test as

the one to be applied in construing the

Sherman act.

Nevertheless, proceeding with the

observation that some standard of

judgment was required for the purpose

of determining what constitutes a viola

tion of the act, the Court said: "It

becomes obvious that the criterion to

be resorted to in any given case for the

purpose of ascertaining whether viola

tions of the section have been committed

is the rule of the reason guided by the

established law and by the plain duty

to enforce the prohibition of the act

and thus the public policy which its

restrictions were obviously enacted to

subserve." Furthermore, the statute

was expressly designed "to leave it

to be determined by the light of reason

guided by the principles of law and the

duty to apply and enforce the public

policy embodied in the statute, in every

given case, whether any particular act

or contract was within the contempla

tion of the statute."

Thus it is evident that the test applied

by the Court is that of reasonableness

guided by the established law and the

duty to enforce the public policy under

lying the statute. And the implication

seems to be that whether the established

law relating to restraints of trade be

reasonable or unreasonable, or the

public policy underlying the statute be

reasonable or unreasonable, are irrele

vant matters, as the application of

the test is guided by the law and by'the

public policy sought to be enforced.

That this inference is properly to be

drawn seems deducible from the dictum

that in deciding the previous cases

arising under the Sherman act, the

Court was not at liberty to substitute

“a judicial appreciation of what the

law ought to be for the plain judicial

duty of enforcing the law as it was

made." It is likewise deducible from

the remark that “in every case where it

is claimed that an act or acts are in

violation of the statute the rule of reason

in the light of the principles of law and

the public policy which the act embodies,

must be made."

It seems to the writer that the Court

thus subjected the reasonableness test

to a very real qualification, for it

pursued a line of thought which tends

to stereotype the conception of legal

reasonableness in the form which it

possessed at the time of the passage of

the act. Otherwise why need the Court

have argued that the reasonableness

test and that of direct or indirect

restraint come to the same thing, and

that the latter test is sound solely

because in harmony with the principle

adopted?

The reasonableness test of a combina

tion alleged to be in restraint of trade

thus being qualified, if this view of the

decision is sound, by the state of the

law not as it may be today but as it

was at the time of the passage of the

statute, it remains to be seen whether
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this is the only important qualification

of the test. It would appear that it is

not, but that the Court is also bound

to accept the public policy underlying

the statute, and that a combination

which viewed without reference to the

act might be considered perfectly reason

able may, when the policy of the act is

considered, have to be treated as un

reasonable in order to give due recogni

tion to the duty to enforce the statute.

This last consideration, in fact, makes

it easier to understand the readiness of

the Court, in deciding upon the facts,

to declare the Standard Oil Company

an illegal combination. If the statute

prohibits all acts clearly monopolistic,

permitting no inquiry into their reason

ableness or unreasonableness, and leaves

the reasonableness test applicable only

within very narrow limits, to acts the

monopolistic nature of which may be in

doubt, and which do not clearly come

under the ban of the statute, obviously

the way is open for declaring unlawful

any act showing an "intent and purpose

to maintain the dominancy over the

oil industry,” and "to drive others from

the field and to exclude them from the

right to trade and thus accomplish the

mastery which was the end in view.”

If the foregoing reasoning is sound,

it was not necessary for the Court to

say that the power of the monopoly had

been built up otherwise than would have

arisen “had normal methods been fol

lowed," and that “new means of

combination" were resorted to, "wholly

inconsistent with the theory that they

were made with the single conception of

advancing the development of business

power by usual methods." In this

view of the decision, all that was said

about normal and usual methods not

having been followed was mere obiter

dicta.

If, on the other hand, the decision

really turns on the abnormal methods

pursued by the appellant, and the Court

treated these methods as unlawful be

cause unreasonable in themselves rather

than because forbidden by the statute

which it was its duty to enforce, the

Court begged the question when it

assumed that the underselling of com

petitors and other devices to stifle

competition are not the usual and normal

methods of monopoly. It is also charge

able with vagueness in not making clear

wherein the practices complained of

are unreasonable. Consequently, if the

scope of the statute is not rendered very

broad by the determination to be bound

by the legislative mandate, it is broad

ened by a vague, general notion of ab

normal and unreasonable monopolistic

practices. In any event, the notion of

reasonable and lawful monopoly is so

narrowed that any great corporation

dominating its market may have much

to fear from the invocation of doctrines

which leave little room for the application

of the reasonableness test.

It is somewhat surprising, therefore,

that the decision has been treated in

many quarters as erring on the side of

undue leniency to the corporations,

as it is merely an initial step in the

direction of an unqualified test of reason

ableness, which may come to be more

fully adopted in subsequent decisions,

and as it apparently leaves any potent

corporation which effectually dominates

its market subject to the danger of

prosecution. Any such corporation

which seeks to avail itself of the defense

that while it may have committed acts

tending to stifie competition by unusual

or abnormal methods, such methods have

not been typical of its history, may

readily find itself in the same position

as the Standard Oil Company.

The uneasiness which may later arise

among some great corporations will 0
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course be much less than that existing

before the decision was rendered, and the

legitimate business of the country may

well have experienced a sense of com

parative relief. Such uneasiness as

will continue to exist will come from

the vagueness of the doctrine enun

ciated rather than from any radical

interpretation of the law. If the letter

of the statute continues unchanged,

much will depend upon the policy of

the Administration. A “trust-busting"

radical Administration can still find

plenty of opportunity for prosecutions

of corporations perilously near the

border line of legitimate business but

not clearly outside its bounds. The

future course of judicial decision, how

ever, cannot fail to remove much of

the vagueness to which we refer,

and more specific definitions of the

wrongdoing involved in abnormal

and unusual methods of suppressing

competition will doubtless be forth

coming.

The decision, because of its very

caution, can hardly satisfy partisans

of the radical school, but whatever

objection is raised, the objection that

it shows an attempt to frustrate the will

of Congress is of the flimsiest sort

imaginable. The effect of the decision

is to give the term “monopoly" a very

broad scope, so as to embrace all the

offenses which Congress can intelligently

be supposed to have had in view. In

fact not only does the Court free itself

from any suspicion of a desire to inno

vate upon the statute, but it actually

goes a long way toward perfunctorily

and uncritically sustaining the legisla

tive policy of extirpation of monopoly.

As to this point, however, it is Congress

and not the Supreme Court which is to

be found fault with. The Sherman law

was actually based upon an economic

theory which is being outgrown, and

it must naturally come about in the

course of time that, if it remains upon

our statute books, its purport will

gradually be modified by judicial in

terpretation. But the Supreme Court

cannot be reproached for its present

attitude toward this statute. While

it is true that the Court might have

adopted a more liberal construction in

the earlier cases arising under it, and the

orderly development of this branch of

the law would have been accelerated

by such a procedure, still the decision

in the present case, following the line of

precedents which the Court had to

consider, could not well have been dis

similar from that announced.

The Court must defer to public

opinion, and the public opinion of today,

if not the enlightened public opinion,

seems to favor the extirpation of mo

nopoly. It is difficult to lay this down

as an incontestable fact, since public

opinion is so variable, and new solutions

of public questions have of late years

been so rapidly popularized. It is

safe, however, to assert that the trend

of the times is in the direction of the

regulation rather than the suppression

of monopoly, and toward the prohibition

not of the mere fact of combination

but of business practices injurious to

the public welfare which are found

closely associated with monopoly. As

soon as we have an adequate system of

regulation of monopoly, and adequate

legislation preserving the rights of free

dom of competition and prohibiting

unfair trade in the broadest sense of

the word, the Sherman act will have

outgrown its usefulness.

The futility of seeking to maintain

freedom of competition by legislative

and judicial action, when the forces

of society are actively at work to unite

rather than dissociate our large in

dustrial plants, must become more
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apparent from year to year while the

enforcement of the Sherman act goes

on. The dissolution of the Standard

Oil Company, in literal compliance

with the terms of the decree, can have

the effect of re-establishing no real

freedom of competition. The law can

not itself create freedom of competition,

which is an economic and not a legal

status, without resorting to more drastic

artifices than any yet employed. It

is even possible that the conscientious

enforcement by the Supreme Court of

the remedies afforded by the Sherman

act may have the result of showing more

clearly than could be proved in any

other way, the fruitless character of our

anti-monopoly legislation.

If the remedies now available must

prove abortive and cannot accomplish

what is aimed at, the demand for an

adequate statute and for adequate

remedies must come to be recognized.

As soon as Congress adopted a really

sound anti-monopoly law, conserva

tively, comprehensively and effectively

drawn, it could proceed much further

in the direction of drastic relief without

really departing from the path of safety.

It is difficult to see how an effective

remedy can be found until much heavier

fines than any yet attempted are im

posed on corporations which have accu

mulated, by illegal means, property

illegally in their possession and not to

be considered enjoying the immunities

and safeguards granted by the Con

stitution.

Effective Government‘

BY HON. GEORGE W. WICKERSHAM'

ATTORNEY-GENERAL OF THE UNITED STATES

R. CHAIRMAN and Gentlemen of

the Daily Princetom'an: —

I assume that when you invited me

to‘ be your guest this evening you ex

pected me to talk to you about the rela

tions of college men to public questions.

As one busied in the tremendously im

portant and equally absorbing business

of government, I am greatly interested

in meeting you who are coming out into

the work-a-day world to assume your

share of the duty and the privilege of

making efiicient the conduct of our

 

1Written for delivery at the annual dinner of the

Daily Princelmn'an, at Princeton, N. J., May 1.

1911. In his actual address, Mr. Wickersham fol

lowed more or less this text, but without having it

before him and without adhering rigidly to it. — Ed.

public affairs, municipal, state and na

tional.

To be truly efficient, a government

must be administered honestly and

wisely. How these results shall be ac

complished, you and men like you should

in large measure determine. If you do

not play an important part in the solu

tion of this problem, then whatever pro

ficiency you may have attained here in

your studies, whatever prowess you may

have displayed in athletic sports, you

will have failed to realize the highest

aim of university education.

I congratulate you on coming out

into the world at this particular time

in its history. Within your grasp is

life, and life abundantly. In the words
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of the Psalmist, your feet are planted

in a large room. The world is all before

you, where to choose. When your

fathers were graduated at the Univer

sity thirty odd years ago, the thoughts

of the people were centred principally

upon industrial and business activity.

The railroads were opening up the great

western country for development, min

ing and manufacture were being stimu

lated by new inventions and increased

facilities of transportation, leading to

cheapened production and improved

product; and the rapid progress in facili

ties of inter-communication of thought

was bringing the ends of the earth

into closer touch with each other. The

surplus population of Europe poured

into our country, and brawny arms from

many lands developed our mines and

carried on the work of our factories.

Plenty was scattered over a smiling land.

The way was open for everyone. If the

older communities were too crowded,

there was room for all in the great West.

Industry and enterprise and intelligence

found ample scope, wealth was garnered

in many fields. The power of co-opera

tion and organization in the conduct of

business was applied during the past

thirty years to an extent never before

dreamed of. Men learned then how

far-reaching a control over industry

and commerce could be effected through

organization. Commercial empires were

formed. Great fortunes were amassed

in the hands of a few, but prosperity

came also to many. What wonder that

materialism became rampant, and that

the golden calf was erected for worship

in the market places!

But the vision of truth and justice

has never wholly failed before the eyes

of the American people, and in the full

flush of their highest prosperity they

heard the voice of the national con

science reminding them that Righteous

ness alone exalteth a nation. In the

period of their greatest material progress

they paused to consider whether their

institutions were securing justice be

tween man and man.

The laws of state and nation alike

during this period of great industrial

progress were moulded to facilitate the

conduct of business on a colossal scale.

There was nothing more natural. They

met the needs of the hour. True, they

went beyond those needs, and, in so

doing, they aroused the people to a

recognition of the fact that they had

gone too far. In the triumphal progress

of expanding industry and accumulating

wealth the rights of individuals and of

classes of individuals who had but an

humble share in it, were not always

considered. Here and there occasional

peaks of garnered riches rose high above

the plain, and like the robber barons

of the Rhineland, great masters of

capital sat enthroned upon them. But

their very height lifted them up where

all men could see and begin to question

how they came there, and whether it

was for the common weal, that such

inequalities of condition should exist.

So today the great’question confront

ing you as you enter upon the drama of

matured life is to find the means of

maintaining the true balance between

the freedom which the individual citi

zen must enjoy in order that he may

justly prosper, and the protection of

the mass of the people from unjust

discrimination in favor of the few.

In a country whose government is

based on manhood suffrage, any abuse

can continue only until a majority of

the people are convinced that it is

wrong. Then there is bound to be a

change. But whether or not the change

proposed to remedy the evil is a wise

one and will not result merely in jump

ing out of the frying pan into the fire,
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depends upon whether or not the remedy

is sufficiently discussed to be thoroughly

understood. The first popular impulse

to right a wrong often results in com

mitting another wrong. It is in putting

clearly before the people the nature of

civic ills and the character and effect

of proposed remedies that men who have

had the benefit of systematic university

training may best justify their advan

tages.

Public attention has been and is now

focussed on these wrong tendencies.

Recognizing the existence of evils, two

classes of remedies are presented. One

class deals with forms of government

and new rules of conduct; another class

addresses itself to a consideration of the

character of the men who make our

laws and carry on our public affairs.

It is characteristic of our race that we

are more prone, in the face of civic

ills, to the making of new laws than

to securing a better class of public ser

vants. We pass laws very much as the

Chinese buy a paper prayer and hang

it up to placate their gods. A common

expression on many lips is “there ought

to be a law about that." We are in

truth a law-ridden people; and this

tendency is encouraged and stimulated

by those who seek popular favor by

pointing to easy remedies for obvious

ills. Not satisfied with the ever swell

ing volume of statute laws, we are now

urged to tinker with our Constitutions.

There is nothing new in this kind of

demagoguery. Mommsen, writing of

the Rome of Cato's time, says: —

In reality these demagogues were the worst

enemies of reform. While the reformers insisted

above all things and in every direction on moral

amendment, demagogism preferred to insist

on the limitations of the powers of the govern

ment, and the extension of those of the bur

gesses.

So in our own day there is much

clamorous advocacy of measures to

limit the powers of those charged with

the administration of our highly com

plicated government, and to increase

the direct intervention of the public in

the conduct of its operations.

The idea that a busy, prosperous,

commercial people will, or can, make or

administer laws better than representa

tives chosen from among the people

for the purpose. is one that is almost

as old as recorded history, and all re

corded history proves its fallacy. But

it is said that in the workings of repre

sentative government representatives do

not represent the people. I believe that

to be a superficial comment. Represen

tatives have and, being human, always

will, from time to time fail in their

duty; but in the long run our represen

tative bodies must and do give expres

sion to precisely what the matured

thought of the majority of the people

demands. They may not yield at once

to a spasmodic and artificially stimu

lated emotion induced by one particular

class of society for its own ends as against

all other classes. God forbid that they

should! But they are inevitably con

trolled by the deliberate thought-out

will of the people. Impatient reformers,

desirous of securing the prestige of

immediate success in the advocacy of

their nostrums, may chafe at delays.

But you who have had the advantage

of learning the lessons of the past will,

I am confident, lend your influence to

the maintenance of a system of govern

ment which protects the legitimate in

terests of a commercial people from

destruction by the sudden gusts of popu

lar passion. You will carefully examine

existing laws and institutions before

lending your aid to their overthrow.

No system of law can be devised that

will automatically work good. All laws

must be administered by human agen
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cies. The best human agencies can only

be secured by attaching confidence and

honor and dignity to the office. A few

laws easily understood are of more

value than a thousand laws impossible

of comprehension. Remember the ad

vice that Don Quixote gave to Sancho

Panza for his guidance in the government

of the island of Barateria:—

Make not many proclamations; but those

thou makest take care that they be good ones,

and above all that they be observed and carried

out; for proclamations that are not observed

are the same as if they did not exist; nay, they

encourage the idea that the prince who had the

wisdom and authority to make them had not

the power to enforce them; and laws thatthreaten

and are not enforced come to be like the log, the

king of the frogs, that frightened them at first,

but that in time they despised and mounted

upon.

It will be many a day before our

people as a body can lay aside their

business occupations and meet in the

marketplaces, like the Athenians, to

debate on matters of public concern,

and to enact into law or executive order

the result of their deliberations. Indus

try and commerce will long continue to

engross the attention of the majority.

As education continues to be widespread,

the people will continue to take an active,

intelligent interest in public affairs. But

the business of governing a highly com

plex modern civilization, to be con

ducted with the best results to the

greatest number of the people, will

always require the absolute devotion

and entire attention of an increasing

number of men. Temporary abuses may

be corrected, but effective government

cannot be conducted through the spas

modic intervention of popular uprisings.

You cannot expect to secure competent

men for the conduct of public affairs if

they are to be commissioned as untrust

worthy, subjected to constant hackling

and misrepresentation, and turned out

branded as unfaithful ‘servants at a

moment’s notice for temporarily un

popular acts.

The Trial of Leisler for High Treason

BY ARTHUR WAKELING

[With appropriate exercises conducted by the United German Societies of New

York, two oaks were planted in City Hall Park, New York City, on March 23, 1911,

not far from the spot where Jacob Leisler was put to death on the charge of having

usurped the powers of the British Governor. The saplings were sent over as a gift

from Frankfort-am-Main, the native city of Leisler. Timeliness is therefore given to

the following account of the trial of this brave and law-abiding man whose name has

since been clared of all disgrace. —Ed.]

HE culmination of a period of New

York history that for dramatic

intrigue and sheer romance rivaled the

most thrilling novel of Dumas, was

fought out in a court room not far from

Pine and Wall streets, in what is now

the very centre of the New York law

ofiices.

On the 17th of March, 1691, New

York resembled a warlike camp. Three

hundred armed men under Jacob Leisler

were holding the blockhouse and fort

against five hundred “country soldiers,"

two hundred regulars and other militia.

The streets leading to the fort were

blocked with infantry and cumbered
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with artillery. Big guns were trained

on the fort and a pitched battle seemed

imminent.

The dull, heavy atmosphere was rent

by the detonation of a single shot. Who

fired it was never determined. But a

general engagement followed in which

several men were killed and more

wounded.

Leisler, during the uncertain months

in which William and Mary were settling

themselves on the English throne in

place of James II, had put himself at

the head of the totally disorganized

government of New York and by sheer

force of his own personality had held

the exciting and disrupting elements in

hand pending the determination of his

authority by the Crown.

Finally the King appointed Col. Henry

Sloughter Governor of New York. And

it boded ill for Leisler that Major In

goldsby, the Governor's subordinate, who

had reached the colony before Sloughter

himself, immediately invested Leisler’s

own stronghold in an out and out siege.

When Sloughter himself appeared in

New York, Jacob Leisler immediately

surrendered his authority as, indeed,

he maintained he had always intended

to do upon the arrival of a duly ac

credited representative of the King.

He and his three hundred adherents

laid down their arms and left the fort.

This was followed by a scene of peculiar

violence, according to an old account.

“The men thus coming out in their

side-arms were at once attacked by the

outstanding crowd, scolded as being

villains and traitors, and robbed of

everything, and that with such fury as

if they wanted to kill them, the officers

meanwhile shouting and screaming—

‘Rob them! Rob them, and take their

guns away from these rascals; they will

otherwise murder our wives and chil

dren! . . .’ Commander Leisler was

immediately afterwards brought before

theGovernor who allowed (having spoken

but a very few words to him) that he

was spit in the face, and that he was

robbed of his wig, sword and sash, and

of a portion of his clothes which were

torn from him, and that they abused

him like raging furies, putting irons on

his legs and throwing him into a dark

hole underground full of stench and

filth. His council and burghers were

treated in the same way."

Highly colored and partisan this may

be; but it conveys something of the

spirit which put Leisler, who had

struggled so hard to keep some vestige

of government in the almost disrupted

colony during the long months it seemed

to have been entirely forgotten by the

home authorities, on trial for his life,

accused of high treason.

The trial of Leisler and his companions

was one of the most peculiar combina

tions of the just and the unjust, of the

legal and the farcical, of the trivial and

the tragic in recorded law cases.

The grand jurors were sworn on

March 31, 1691. They immediately

brought two indictments against Leisler

and his associates, Milborne, Delanoy,

Gouverneur and Beekman. The first

count was for treason and felony, men

tioning specifically the conflict on the

17th of March. The second part of

the indictment against these men was

for murder and felony. A second group

of Leislerians, Coerten, Williams, Ver

milye and Brasier, were indicted for

treason alone.

Immediately afterward Leisler was

taken before a hostile court, presided

over by Joseph Dudley, to stand trial

for his life. Well realizing the nature

of political trials and the determination

of his enemies to secure his conviction

at any cost, Leisler refused to acknowl

edge the jurisdiction of the court.

-mn.-11h‘~" ..
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"Gentlemen," be commenced, “I

humbly conceive I am not holden to

make my plea on the indictment until

the power be determined whereby such

things have been acted. My own power

was valid until the arrival of Governor

Sloughter, and he has proclaimed his

power merely to govern — not to deter

mine concerning the power exercised by

us before him.”

He ended his desperate and hopeless

argument against the right of the court

to try him for treason with the words: ——

“The King would accuse me for

giving away my right, and I cannot com—plain of an act of my own, for by plead

ing I empower the jury to make them

judges of fact; and how can twelve men

of one county judge the government of

the whole province?"

The Court, of course, immediately

overruled Leisler's objections and stated

that what he had said amounted "to

no plea in law or fact."

A motion for judgment was made

by the King's counsel, —but this was

denied and the Court offered Leisler the

privilege of having counsel. This was

as unusual as it was puzzling. Prisoners

accused of political crimes in England

were allowed no counsel, nor could they

compel the attendance of witnesses.

Therefore this concession of the Court

in the Leisler trial was entirely inex

plicable.

The cases were rushed through, the

ten prisoners each having a separate

trial and being either acquitted or con

demned in thirteen half-day sessions.

One after another Leisler's associates

were found guilty of treason or murder

or else acquitted.

A queer part of the proceeding was

the acquittal of Leisler's two chief sup

porters, Edsall and Delanoy, when

coupled with the fact that these two

men had considerably more wealth than

their fellow-prisoners. In fact, there

was no little indication that Governor

Sloughter could be bribed even in so

serious a matter as a state trial for

high treason.

Leisler persisted in refusing to plead

guilty or not guilty. He was put in

irons in the court room and remanded

to await his trial.

The case was reached for its final

determination on April 17. A few

months before Leisler had been the

supreme power in the colony. Of his

own authority he had summoned a con

gress of representatives of New York,

Massachusetts, Plymouth, Connecticut

and Maryland—a forerunner of the

Continental Congress.

The court cryer called loudly for

silence; the justices filed solemnly to

their places; and a tense, strained still

ness rested over the court room. The

attorney for Leisler, Mr. Tudor, was

sitting near the prisoners; but there was

nothing to suggest the possibility of a

defense.

The King's counsel arose.

“If it please your honors, I move that

judgment be passed upon the prisoners

at the bar, accused according to all due

form of law, of the crimes of high

treason, felony and murder."

“Have you anything to say," de

manded Dudley, addressing Leisler and

Milborne, "why the sentence of death

should not pass upon you?"

Leisler, the man who had held firm

the governmental authority in New

York when it seemed most on the point

of collapsing, arose slowly and faced the

chief justice.

“We conceive, your Honor," he said,

speaking with measured emphasis and

significant intensity, “that until the

King determine the power by which we

acted, we will not answer!"

Sentence of death was passed upon
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them, and it was ordered in the words

of the old record that they be “carried

to the place from whence they came

and from thence to the place of execu

tion, that they be severally hanged by

the neck and, being alive, their bodies

be cut down to the earth, that their

bowels be taken out and, they being

alive, burnt before their faces, that their

heads shall be severed from their bodies

and their bodies cut into four parts

which shall be disposed of as their

Majesties shall assign.”

Hanged, beheaded, drawn and quar

tered—that was the sentence passed

in the sombre court room of the colonial

city hall. It was the punishment for

high treason.

There had been no evidence intro

duced, no witnesses, no defense in the

case of Leisler and Milborne. Even

Sloughter, mercenary and heartless as

he was, seemed appalled by the severity

of the sentence. He at first refused to

sign the death-warrant for the two

leaders; he took under consideration

the pardoning of the other prisoners;

and he allowed an appeal to be made

to the Crown.

Tradition says that the enemies of

Leisler, Bayard, Nicolls, Van Cortlandt,

Philipse and Minvielle, all of whom were

members of the Govemor’s council,

planned a sumptuous banquet for Slough

ter. Here he was dutifully plied with

wine until he was in that pliant state of

drivelling good nature that allowed them

to cajole him into signing the death

warrant.

At any rate, on the evening of Thurs

day, May 14, Governor Sloughter aflixed

his signature to the death-warrant. He

softened the terrible sentence in one

respect, crossing out the clause relating

to the condemned being drawn and

quartered.

So brutal and heartless were Leisler's

enemies that they dispatched Domine

Selyns, before the ink had dried on the

death-warrant, to inform the prisoners

of their speedy execution. The prisoners

were at supper when the messenger

entered and in a diabolically ingenious

manner made the ill news seem worse

than it was.

“I have come to bring you good

news, gentlemen!" he announced, as the

two condemned men started to their

feet with exclamations of surprise. “Not

all of you are to die. But Commander

Leisler and Secretary Milbome, you

both are to die next Saturday, and you

have to prepare yourselves thereto."

The gallows were erected on Leisler’s

own property, within sight of his coun

try home. The spot was later to be

come Frankfort street, named for the

birthplace of the man who was executed

there. It is now known as “Newspaper

Alley," and is crowded between the

great newspaper buildings of Park Row.

The 16th of May was a wet, dreary,

foreboding day. The driving rain soaked

the gaunt bare timbers of the scaffold

and wet the crowd that gathered in the

open around.

The essential tragedy of it all to

Leisler was the fact that his son-in~law

was to die with him. But nothing in

the bearing of either of them suggested

one thought of weakness or of fear.

"What I have done,” said Leisler

earnestly, “has been but in the service

of my King and Queen, for the Protestant

cause, and for the good of my country

—and for this I must die. Some

errors I have committed; for these I ask

pardon. I forgive my enemies as I hope

to be forgiven, and I entreat my chil

dren to do the same."

Just back of what is the Tribune

Building today, the two men, who had

been the leaders in one of the most

peculiarly uncertain and precarious
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periods of New York history, were

buried. Leisler had called the first con

gress of colonies, and he had gained

the first victory of democracy in New

York.

By act of Parliament obtained by

Leisler’s son in 1698, the judgments of

the New York courts were can

celed, Leisler’s action throughout his

leadership was completely exonerated

and his memory was freed from all

stigma.

Three years later, in the very City

Hall in which they had been con

demned, the bodies of Leisler and Mil

borne, taken up from their resting-place,

were laid in state. With full and im

pressive ceremony they were again buried

—these men who had lived a life of

romance and who had died as traitors.

The Act codifying the Laws Relating to the

Federal Judiciary

N outline of the important act of

March 3, 1911, codifying the

laws relating to the federal judiciary

and abolishing the Circuit Courts of the

United States, is given by William H.

Loyd in the University of Pennsylvania

Law Review. ‘

"The principal results accomplished

by the new code are a systematic re

statement of the laws relating to federal

court practice and the administrative

machinery of the courts; the abolition

of the Circuit Courts; and a re-distribu

tion of jurisdiction, original and appel

late, between the remaining courts. The

Court of Customs Appeals and the

Commerce Court are also welded into

the system. To describe adequately

the technical features of the code would

require a discussion of many acts and

decisions and will no doubt occupy the

attention of text writers on federal prac

tice for some time to come. . .

"The United States is divided into

seventy-seven judicial districts, each

state comprising one district at least.

In some states there is more than one

 

district, in New York and Texas, four;

in other states there are two districts

with but one judge, as in South Caro

lina; in still other districts there are

additional judges; in the southern dis

trict of New York, four, the maximum

number. There is no uniformity in this

matter. The salary of the district judges

is six thousand dollars a year. When a

district judge is prevented from holding

court by any disability, the circuit judge,

or, in his absence, the circuit justice,

may appoint another district judge in

the same circuit to hold court, or, if for

sufiicient reason that is impracticable,

the chief justice of the United States

may designate the judge of a district

in another circuit to discharge the duties

of the judge so disabled. Special assign

ments may be made also to meet an

accumulation of business, and, when the

public interests require, the senior cir

cuit judge, the circuit justice or the

chief justice may appoint a circuit judge

to hold the district court. The district

courts have original jurisdiction as fol

lows:

‘The Federal Courts: A Brief Outline of their

Organization and Jurisdiction under the new

“Judicial Code." 59 Univ. of. Pa. L. Rev. 454

(Apr.).

1. Of all suits of a civil nature, at common

law or in equity, brought by the United States,

or by any oflicer thereof authorized by law to

sue, or between citizens of the same state Claim
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17. Suite brought by an alien for a tort only,

in violation of the laws of nations or of a treaty

of the United States.

18. Suits against consuls and vice consuls.

19. All matters and proceedings in bank

ruptcy.

20. Claims against the United States, not

exceeding ten thousand dollars, founded upon the

Constitution, laws or any regulation of an execu

tive department, or upon a contract express or

implied with the government, or for damages,

liquidated or unliquidated, in cases not sounding

in tort, in respect to which the party would be

entitled to redress if the United States were

suable.

21. Proceedings by injunction to restrain the

unlawful enclosure of public lands.

22. Suits arising under any law regulating

the immigration of aliens, or under the contract

labor laws.

23. Suits and proceedings arising under any

law to protect trade and commerce against

restraints and monopolies.

24. Suits involving rights to Indian allot

ments of land.

25. Suits for partition of land where the

United States is a tenant in common or joint

tenant. . . .

“There are nine judicial circuits of

the United States, each including specific

districts, thus, the second circuit includes

the districts of Vermont, Connecticut

and New York, the third circuit, the

districts of _Pennsylvania, New Jersey

and Delaware. In each circuit is a

Circuit Court of Appeals consisting,

normally, of three judges, of whom two

constitute a quorum. Each judge shall

receive a salary of seven thousand

dollars and must reside within his cir

cuit. The Chief Justice and Associate

Justices of the Supreme Court of the

United States are allotted among the

circuits by order of the court, but tem

porary assignments may be made by the

Chief Justice. . . .

“The Circuit Courts of Appeals shall

exercise appellate jurisdiction to review

final decisions in the District Courts in

all cases other than those in which

ing lands under grants from different states;

or where the matter in controversy exceeds,

exclusive of interest and costs, the sum or value

of three thousand dollars, and (a) arises under the

Constitution or laws of the United States, or

treaties made, or which shall be made, under their

authority, or (b) is between citizens of different

states, or (e) is between citizens of a state and

foreign states, citizens or subjects.

2. Of all crimes and offenses cognizable under

authority of the United States.

3. Civil causes of admiralty and maritime

jurisdiction, saving to suitors in all cases the

right of a common law remedy where the com

mon law is competent to give it; of all seizures

on land or waters not within admiralty and

maritime jurisdiction; of all prizes brought into

the United States; and of all proceedings for the

condemnation of property taken as prize.

4. Suits arising under any law relating to

the slave trade.

5. Cases arising under any law providing for

internal revenue, or from revenue from imports

or tonnage, except where jurisdiction has been

conferred on the Court of Customs Appeals.

6. Cases arising under the postal laws.

7. Suits at law or in equity arising under the

patent, the copyright and the trademark laws.

8. Suits and proceedings arising under any

law regulating commerce, except those suits and

proceedings exclusive jurisdiction of which has

been conferred upon the Commerce Court.

9. Suits and proceedings for the enforcement

of penalties and forfeitures under laws of the

United States.

10. Suits by assignee of debentures for draw

back of duties.

11. Suits by any person to recover damages

for injuries to person or property on account of

acts done under laws of the United States for

the protection or collection of the revenue, or to

enforce the right of citizens to vote.

12, 13, 14, 15. Certain suits to enforce the

civil rights acts and the fifteenth amendment

to the Constitution.

16. Cases commenced by the United States

or by direction of any officer thereof against

national banking associations and for winding

up the affairs of any such bank, and suits by

national banks in the district for which the court

is held to enjoin action by the Comptroller of the

Currency or a receiver. For the purpose of all

other suits national banks are deemed citizens

of the states in which they are located.

51
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appeals and writs of error may be taken

direct to the Supreme Court; and, ex

cept as provided in sections 239 and 240

of the code, the judgments and decrees

of the Circuit Courts of Appeals shall

be final in all cases in which the juris

diction is dependent entirely upon the

opposite parties to the suit or contro

versy being aliens and citizens of the

United States, or citizens of different

states; also in all cases arising under

the patent laws, copyright laws, revenue

laws, criminal laws and in admiralty

cases.

“Appeals may be taken to the Cir

cuit Courts of Appeals from orders or

decrees of a District Court granting,

continuing, refusing, dissolving or

refusing to dissolve an injunction, or

appointing a receiver in equity proceed

ings, notwithstanding an appeal in such

case might, upon final decree, be taken

directly to the Supreme Court. The

Circuit Courts of Appeals have also the

appellate and supervisory jurisdiction

conferred by the bankruptcy act and

its amendments."

After describing the Court of Claims

and the Court of Customs Appeals and

their jurisdiction, Mr. Loyd thus sum

marizes the jurisdiction of the Commerce

Court: —

"The Commerce Court has jurisdic

tion over all cases of the following kinds:

(1) All cases for the enforcement, other

wise than by adjudication and collection

of a forfeiture or penalty or by infliction

of criminal punishment, of any order of

the Interstate Commerce Commission

other than for the payment of money.

(2) Cases brought to enjoin, set aside,

annul or suspend in whole or in part any

order of the Interstate Commerce Com

mission. (3) Cases authorized to be main

tained in the circuit courts by section 3

of the Act of February 19, 1903, regu~lating commerce with foreign nations

and among the states. (4) All such

mandamus proceedings as are authorized

to be maintained by the circuit courts

under section 20 or 23 of the Act of

February 4, 1887, regulating commerce.

"The jurisdiction of the Commerce

Court over cases of the foregoing classes

is exclusive. Suits to enjoin, set aside

or suspend an order of the Interstate

Commerce Commission shall be brought

in the Commerce Court against the

United States and the Attorney-General

shall have charge of the interests of the

government: but the Commission and

any party in interest to the proceeding

before the Commission may appear of

their own motion, and as of right, and

be represented by counsel.

“A final judgment or decree of the

Commerce Court may be reviewed by

the Supreme Court if an appeal is taken

within sixty days of final judgment.

Appeals shall not supersede or stay

judgment of the Commerce Court unless

the Supreme Court, or a justice thereof,

shall so direct and the appellant gives

bond in such amount as shall be re

quired. Appeals may also be taken to

the Supreme Court from interlocutory

decrees of the Commerce Court, grant~ing or continuing injunctions restrain

ing the enforcement of orders of the In

terstate Commerce Commission. These

appeals are given priority in hearing over

all other causes in the Supreme Court

except criminal cases."

The powers of the Supreme Court are

thus stated: ——

"The Supreme Court has exclusive

jurisdiction of all controversies of a civil

nature where a state is a party, except

between a state and its citizens, or

between a state and citizens of other

states, or aliens, in which latter cases it

shall have original, but not exclusive,

jurisdiction. And it has exclusively all

such jurisdiction of suits or proceedings
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against Ambassadors or other public

ministers, or their domestics or domestic

servants, as a court of law can have

consistently with the law of nations; and

original, but not exclusive, jurisdiction

of all suits brought by ambassadors, or

other public ministers, or in which a

consul or vice consul is a party.

“The Supreme Court has power to

issue writs of prohibition to district

courts in admiralty cases, and writs of

mandamus in cases warranted by the

principles and usages of law, to courts

appointed under authority of the United

States, or to persons holding office under

authority of the United States, where a

state or an ambassador or other public

minister or consul or vice consul is a

party.

“The Supreme Court has authority to

review on writ of error the final judg

ment or decree in any suit in the highest

court of a state in which a decision in

the suit could be had, where is drawn

in question the validity of a treaty or

statute or an authority exercised under

the United States, and the decision is

against their validity; or where is drawn

in question the validity of a statute of,

or an authority exercised under any

state, on the ground of their being

repugnant to the Constitution, treaties

or laws of the United States, and the

decision is in favor of their validity; or

where any title, right, privilege or im

munity is claimed under the Constitu

tion, or any treaty or statute of, or

commission held or authority exercised

under the United States and the deci

sion is against such right. The Supreme

Court may reverse, modify or aflirm the

judgment or decree, and may at their

discretion award execution or remand

the same to the court from which the

case was removed.

“Appeals and writs of error may be

taken from a District Court direct to

 

the Supreme Court in the following

cases:

"In any case in which the jurisdiction

of the court is in issue, in which case the

question of jurisdiction alone shall be

certified to the Supreme Court for deci

sion;

"From the final sentences and decrees

in prize cases;

"In any case that involves the con

struction or application of the Consti

tution of the United States;

"In any case in which the constitu

tionality of any law of the United States,

or the validity or construction of any

treaty made under its authority is drawn

in question;

“And in any case in which the Consti

tution or law of a state is claimed to be

in contravention of the Constitution of

the United States.

“In cases within the appellate juris

diction of a circuit court of appeals, that

court may certify to the Supreme Court

questions of law upon which it desires

instruction, and, in any case, civil or

criminal, in which the jurisdiction of a

circuit court of appeals is made final, the

Supreme Court may, by certiorari or

otherwise, cause the case to be certified

to it for review. In any case where the

judgment of a circuit court of appeals

is not made final, there is a right of

appeal to the Supreme Court where the

matter in controversy exceeds one thou

sand dollars."

“It augurs well for the future that we

have at present in our national legisla

ture some members who are willing to

devote their time to the orderly arrange

ment and unification of the statute law.

Excepting, however, the abolition of the

Circuit Court, the code cannot be said

to include any radical departures from

the existing system. Law is still law;

and equity is still the equity of Lord

Eldon's day. It would be unjust to the
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codifiers to blame them for refraining

from attempting reforms that might have

aroused a spirit of controversy and have

jeopardized their whole work; neither

must they be blamed if some expecta

tions are disappointed and proceedings

are still technical, slow and expensive.

The distinctive feature of Federal Pro

cedure, the complete separation of law

from equity, is archaic; and chancery

practice, with its expensive references, a

The Commission on

HE Conference of Commissioners

on Uniform State Laws is appar

ently disposed to yield to the demand

that it take up the subjects of model

Child Labor and Workmen’s Compen

sation acts. Of this action Col. Nathan

W. MacChesney says: — ‘

“There was an attack made on the

floor of the Conference at the last meet

ing against the consideration of either

of these topics, on the ground that it

represented a departure of the Confer

ence from the field of uniformity of

state laws to that of reform, and that if

they were taken up the Conference would

lose sight of its real object, the correct

ing of the differences between laws

which have already been passed and

tried in the various jurisdictions. How

ever, the pressure is so strong for the

consideration of these topics that I

doubt if such a protest will have any

weight.”

If the only function of the Conference

were to pare away the differences be

tween state laws and to secure unity by

confining its attention to topics the doc

trines of which are widely settled, it
 

lUniform State Laws. A paper read before the

Law Club of Chicago, and at the College of Law.

University of Illinois. By Nathan William Mac

Chesney. 5 Illinois Law Review 521 (Apr.).

luxury for the rich or the insolvent.

But many of our most distinguished

lawyers and jurists, whether from rea

sons of sentiment or from solid conviction

it is difficult to ascertain, prefer, it

would seem, to practice as their fathers

did one hundred years ago, ignoring

what has been accomplished by Lord

Eldon's successors in the chancellor

ship, through the Judicature Act of

1873.”

Uniform State Laws

would soon lose all its vitality as a

powerful agency at work for uniformity

in legislation. Obviously it should seek

to promote its own effectiveness by every

means in its power.

The attitude which conceives the Con

ference as holding aloof from every

project which involves reform of the

law is really a false one, inasmuch as the

law is a progressive science, and uniform

statutes cannot possibly answer to the

requirements of model laws, or have

a favorable chance of being generally

adopted, if they are drawn upon a

theory of the stability of law and society.

The Conference should not be viewed

simply as a body which may be called

upon to thresh out new schemes of legis

lation. It is in no sense equipped for

propagandic work. When, however, it

becomes unmistakably evident that

there is to be a large amount of state

legislation on some new subject, such as

workmen's compensation, for instance,

the Conference should be ready to place

its ability at the service of the com

munity, and to aid states only too will

ing to agree to some sound uniform

program, before they have enacted legis

lation which may prove permanently

injurious to the cause of uniformity.
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For these reasons we would like to see

the Conference shrink from no under

taking, however formidable, 'which is

closely allied to the movement for uni

formity of legislation, and there is really

no reason why it should not distribute

its labors over a broader field, and exer

cise a greater influence in shaping state

legislation, than it has thus far.

A history of the useful work of the

Conference is given in Col. MacChes

ney's interesting paper, the material of

which we will endeavor to condense for

our readers. The methods of the Con

ference have rendered it, as he says, an

ideal legislative body: —

"The Annual Conference of Commis

sioners has from almost the beginning

pursued a uniform plan of work. A

resolution has been introduced in the

conference providing for the appoint

ment of a committee to report upon the

advisability of taking up some specific

topic. Such committee has then made

a report to the conference, sometimes

with a preliminary draft of a bill at

tached. An expert draughtsman is then

usually retained, one who has a wide

knowledge of the existing law on the

subject, and the decisions thereon in this

country and abroad, together with a

knowledge of the history of the prin

ciples and doctrines involved. After a

draft has been prepared by someone so

equipped, in conjunction with a com

mittee, it is usually sent out to the com

missioners as the first tentative draft,

and discussed at the next annual meet

ing, section by section. It has then been

universally re-committed, and there have

usually been three or four tentative

drafts before final adoption. The final

vote on an act is always taken by states,

and though the meeting at Chattanooga

in August was the twentieth Annual

Conference, no act has been finally

approved which has not received the

unanimous vote of all the states repre

sented. This requires painstaking work

of the most exhaustive kind, and it has

never been my pleasure to be associated

with a body of men who have given such

careful and conscientious attention to

the subjects before them as the Annual

Conference of Commissioners on Uni

form State Laws. .It is an ideal legis

lative body, the equal of which it would

be hard to find in this country, and its

work more nearly approaches the work

of the Public Commissions abroad than

anything that we have so far developed

in this country."

The Negotiable Instruments Act,

drafted by John J. Crawford, Esq., of

the New York bar in 1895, is now the

law in thirty-eight states.

The Warehouse Receipts Act, drafted

by Professor Samuel Williston and Barry

Mohum, Esq., has been enacted in

eighteen states. “The passage of this

act in the various states is already bring

ing about such a condition that the

warehouse receipts are received prac

tically as negotiable paper with very

beneficial results, enabling the manu

facturers and producers in slack times

to continue to operate their plants, thus

maintaining at the proper degree of effi

ciency machinery and equipment which

otherwise would have to stand idle, with

great resultant benefit to the commun

ity in which the factories are located and

to the labor which is employ ."

The Uniform Sales Act, drafted by

Professor Williston, has been passed in

eight states.

The Uniform Partnership Act, drafted

by the late James Barr Ames, was re

committed in 1909, at his request, for

further consideration. Since his death

Dean William Draper Lewis and James

B. Lichtenberger have been at work on

the draft. They "have now proposed

two tentative drafts, one based on the
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collective or aggregate theory of part

nership, the theory on which the Eng

lish act is based, and the other on the

entity or legal person theory of

partnership, the theory on which the

Conference authorized Dean Ames to pro

ceed." Those drafts will be considered

at the next conference.

The Uniform Certificates of Stock

Act, drafted by Professor Williston, and

finally approved in 1909, has been passed

in Maryland and Massachusetts. Col.

MacChesney disapproves of one section

as giving full negotiability to certificates

of stock, "going beyond the existing law,

as under it a thief can convey title, even

though the unauthorized dealing with

the endorsed certificate was in no sense

due to the owner's negligence. While

this is an entirely proper and safe

enough rule for short-time paper, such

as promissory notes, bills of lading,

warehouse receipts, etc., I do not regard

it as a desirable one when applied to

certificates of stock.”

The Uniform Bills of Lading Act,

drafted by Professor Williston, and ap

proved in 1909, “is perhaps one of the

most important that has ever been given

consideration by the Commissioners, and

it is absolutely essential that there

should be general agreement upon the

subject. It is believed bills of lading,

which are used so largely as mediums

of exchange or substitutes for money,

above all other forms of commercial

paper should be given the fullest nego

tiability powible, as has been done in

this act, and that no modification of

the act should be made which shall

impair its efficiency in this respect.”

A Uniform Food and Drugs Act has

been urged upon the Conference for

consideration, but the Conference recom

mends merely that state laws on this

subject be practically uniform with the

federal law.

A short Uniform Act on the Uniform

ity of Execution of Wills was adopted

by the Conference in 1892 and re

endorsed in 1910.

A short Uniform Act relative to the

probate in any one state of foreign wills

was adopted in 1892, being again con

sidered and referred back to committee

for redrafting in 1910.

The Uniform Divorce Act “is believed

to be as near an ideal act on the sub

ject as can be framed at the present

time.” It provides six causes for divorce:

adultery; bigamy; conviction of certain

crimes; extreme cruelty; wilful deser

tion for two years; habitual drunkenness

for two years. "As has been pointed

out, however, the desirability of the law

depends, not upon its number of causes,

but upon its jurisdictional features, and

if these could be adopted, much of the

scandal attendant upon present divorce

decrees would be done away with."

The Family Desertion and Non-Sup

port Act proceeds on the theory that the

offense should be treated as a crime.

"At present it is not an extraditable

offense in Iowa, Minnesota, Nevada,

Oregon, Tennessee and Texas."

The Act on Marriages and Licenses

to Marry, which approaches the problem

of divorce from the marriage standpoint,

“throws safeguards around the forming

of the marriage contract, and the com

mon law marriage is abolished, a step

which Illinois took in 1905. Most of

the discussion in the Conference during

the first two sessions which considered the

proposed act centered on the aboli

tion of the common law marriage, and

only at the Conference last year was

that principle adopted, and then by a

close vote, practically every Southern

state voting against its abolition, largely,

presumably, because of the negro prob

lem in those states."

The Uniform Incorporation Act, upon
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which “there will probably be several

years of discussion before final agree

ment is reached," had its origin in a

tentative draft presented by Charles

Thaddeus Terry, Esq., in 1909. This

act is now in charge of a committee of

which Hon. John C. Richberg of Chicago,

Chairman of the Illinois Commission, is

chairman, and to whose indefatigable

efforts much of the practical progress

made in this field has been due. The

discussion of the act was not completed

at the last annual meeting, as all the

sections were not reached for discussion,

and the entire subject was re-committed

to the committee, with instructions to

report at the next annual meeting.

Col. MacChesney is of the belief that

the Conference will leave the work of

drawing acts relating to criminal law

and procedure to the American Insti

tute of Criminal Law and Criminology.

He oflers the following summary of the

record of the Conference thus far: —

“I. The National Conference of Com

missioners on Uniform State Laws is

filling a useful and necessary legislative

function in an admirable manner.

"II. That the bar of the country

owes it as a professional duty to call

attention to the work of the Conference

wherever possible, and secure the sup

port of commercial and other interests

which may lead to the adoption of the

acts.

“III.

on Uniform State Laws are entitled to

the professional support of their brethren

in the work which they are undertaking,

without compensation, to forward this

great movement.

“IV. That the Illinois legislature

should make an appropriation adequate

to enable the Illinois Commission to send

out properly annotated editions of these

acts to the bar of this state, or provide

for their printing as public documents,

as is done in many of the other states

of the Union.

"V. That in view of the methods

pursued, the character of the work

accomplished, and what has been under

taken, not only the National Confer

ence of Commissioners, but the Illinois

Commission itself, is entitled, in its

efforts to secure the passage of these

acts in this state, to the hearty support

of the members of our profession."

  

That the Illinois Commissioners I



The Points

BY ALBERT B. CHANDLER

OF THE ST. LOUIS BAR

EAR the lawyers with their points,

Doubtful points;

What a world of litigants their wrangling disappoints!

In the changing day and night,

Through whiles of grim delight,

And more in sorry plight,

While the scales of Justice tip, up or down,

Without heed!

In the courts —

What a wealth of happiness their turbulence unjoints;

Appealing higher, higher, higher,

With a desperate desire

To prevail.

New points in lieu of old

Better taken, one is told,

In a clamorous appealing to the wisdom of the gown,

In a mad expostulation with the conscience of the gown,

When judges cannot hear and will not read;

While the purse-string only knows

By the hitching,

And the twitching,

How the fortune ebbs and flows

Without fail,

From the bosom of the palpitating client,

Becoming less and less reliant

In the points, points, points,

In the seeming subtle points,

In the points, points, points,

In the ringing of the changes on the points.



Ancient Criminal Punishment in Korea

'Bv MAURICE E. ALLEN

T MAY have been chance, or Dame

Fortune, or plainly and simply

my usual good luck, which some years

ago, during the course of a winter

spent in Geneva, led me to frequent

the microscopic secondhand book-stores

which line the narrow and precipitous

streets in the old quarter of the city,

in the shadow of St. Pierre.

These little shops, many of which

occupy the basements of what were at

one time the residences of the most

aristocratic families, all retain a certain

unique and characteristic atmosphere,

which seems to make the dead past

live again within their doors. Much of

their store of soiled and musty volumes

and dingy engravings may at first sight

appear trash; but there is gold in the

dross for the finding, and what appears

worthless to one may prove a very

treasure trove to another. The great

age of many of the books, while nothing

uncommon in one of the oldest of Euro

pean cities, may well fascinate the

visitor from a land where the early

fifties indicates a respectable antiquity,

and where national history has been

written largely in a single century.

While fingering over a pile of old

leather bound books, all somewhat the

worse for wear, I came across one little

brown volume, rich in red and gold,

which bore the impressive title, “Histoire Générale des Voyages." It was

one of a number comprised in the same

series and was printed in the old French

of the middle eighteenth century, with

its quaint long stemmed 5's and rounded

verbs. The leather cover was chafed

and rubbed as if by constant handling,

while sundry gouges on the smooth and

polished surfaces testified to the care

less finger nails of a past generation.

On the inside, after a long and minutely

subdivided title in which the merits of

the work were set forth with a wealth

of adjectives, one learned that the book

had been published in Paris, in the year

1749, "chez Didot, Libraire, Quai des

Augustins, a la Bible d'or." Royalist

patriotism was further satisfied by the

qualifying clause: “Avec Approbation et

Privilege du Roi.” ,

What interested me especially, how

ever, was the fact that this particular

volume was largely devoted to a descrip

tion of Korea, a circumstance which ex

cited in me a more than passing interest,

because of the fact that that country

was my birthplace and had been my

home until the call of school and college

brought me back over the Pacific.

The demand for ancient histories of

the "Hermit Kingdom" must have been

at a low ebb, for I was able to get the

book at a very reasonable figure, the

proprietor seeming quite elated at being

enabled to dispose of what he evidently

regarded as a diminutive white elephant.

The narrative proved to be based

principally on the accounts of two men:

Henry Hamel, secretary of the ship

Sparrow Hawk, which was wrecked off

the southern coast of Korea in the year

1653; and Father Regis, a French mis

sionary who was employed in making a

map of China in the years 1709-1711.

Father Regis was one of that fearless

and devoted band of early Jesuit mis

sionaries against whose intrepid bravery

and Christian courage not even tortures
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and bloody edicts could prove a barrier.

His work did not permit him to attempt

the exploration of the interior of the

peninsula, but he did succeed in finding

out a great deal from those who had

already visited what was then a little

known land. “This geographical mis

sionary,” so runs the editor's preface,

“had not travelled through Korea; but

he had followed, from one sea to the

other, the northern boundary of this

kingdom. Korea is surrounded by water

on three sides, an observation which

verifies the fact that we have long been

deceived in mistaking it for an island.

Regis obtained his information about

the interior of the country from a Tartar

lord sent by the Emperor Kang-hi to

the King of Korea.”

Hamel was a Dutch navigator and

was cast away with thirty-five com

panions on the island of Quelpart, near

the Korean coast, from which place

they were soon taken to the mainland

and conveyed to Seoul (Sior), which

was then, as now, the national capital.

The Hollanders remained in the country

for thirteen years, meeting for the most

part with very kind treatment, but not

allowed under any circumstances to

leave the country. Many of the men

took native wives and, giving up all

thought of escape, elected to spend the

rest of their days in the land of their

adoption.

I have occasionally seen Koreans in

the streets of Seoul whose thick and

curly red beards, in striking contrast to

the black and somewhat scantier adorn

ment of their brethren, marked them as

the descendants of those rugged Dutch

sailors.

In the year 1666, when but sixteen

of the original thirty-six were living,

Hamel and seven others of the more

adventurous secretly bought a junk of

a native and succeeded in making their

escape to the Japanese island of Goto

and thence to Nagasaki. They were

warmly received there by the command

ant of the Dutch trading station and

ultimately returned to Amsterdam in a

Dutch frigate.

Hamel’s account, which is based on

his own observations, was verified in

every detail by the testimony of those

companions who returned with him to

Holland. Regis, however, obtained his

information at second hand, from a

Tartar lord who, confined within pre

scribed limits, would naturally lack the

opportunity of close observation. The

Frenchman practically admits as much

in speaking of the visits of the envoys

of the two countries. “Korean ambas

sadors . . . in China," he writes, “are

shut up at first in their dwellings; and

when they are (at last) set free they are

surrounded with spies in the guise of a

cortege. The Tartar lord, according to

the missionaries, had not been much

freer in Korea. Spies kept constant

watch over him; and every word that

escaped his lips was immediately com

municated to the Court by means of a

certain number of men placed at inter

vals along the streets.”

The Koreans certainly taxed their

ingenuity in devising punishments for

parricide and other particularly revolt

ing crimes. “A woman who kills her

husband," writes Hamel, whose account

now lies before me, "is buried alive up

to the shoulders in the middle of a

highway, and near her is placed a hatchet

Every passerby, below the order of

nobility, is required to strike her on the

head with it, until death finally ensues."

The usual penalty for murder, from the

account of the same writer, must have

been even more horribly revolting,

though not devoid of a certain gruesome

fitness. “The punishment of murder is

singular. After the feet of the criminal
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have been beaten for a long time he is

forced by means of a funnel to swallow

vinegar, in which has been washed the

rotten corpse of his victim, and when

he is well filled with it he is beaten on

the abdomen until he dies."

This may seem incredibly barbarous,

but what should be said of the English

criminal laws of that day? Coin sweaters

were boiled in lead or hot water; per

petrators of brutal murders were half

hanged and then, while still living, dis

emboweled. It was an age of brutal

punishments the world over; and Korean

justice was no more fiendish than that

of other more civilized countries.

The severity of the sentence imposed

in the case of adultery depended on

whether the culprit were married or

single. “A married man . . . ," our

narrator says, “ . is by law con

demned to death, especially when the

offence involves persons of distinction.

The father of the criminal or his next

of kin is compelled to act as executioner.

The criminal is allowed to choose the

mode of death: usually, however, men

ask to be stabbed in the back, and

women to have the throat cut.” In

the case of a single man “his face is

smeared with lime, each ear pierced with

an arrow, and a bell hung on his back;

this is rung at all the cross-roads where

he is exposed and this punishment is

usually completed by forty or fifty

blows of a stick on the buttocks.”

The lives of the miserable slaves, un

protected from the rapine and cruelty of

their masters, must have been wretched

in the extreme. “Slaves who kill their

masters are delivered over to cruel tor

tures; but a master has the right to

take the life of his slave on the slightest

pretext.”

The payment of debts was enforced

in so harsh a manner as to make the

infamous debtors’ prison of our English

ancestors seem even mild by compari

son. “Those who do not pay their

creditors," writes Hamel, “within the

required time, are beaten on the shins

two or three times a month, until they

find the means of discharging their

debts. If they die without having ful

filled their duty their next of kin have

to pay for them or else undergo the

same chastisement." This method must

have been extremely efficacious, for our

informant then naively remarks, “Thus

no one is in danger of losing what is

due him."

Death seems also to have been the

penalty inflicted even for some of the

lesser crimes. “Robbers," Hamel says,

“undergo the torture of being beaten

on the feet until dead." Those hardy

men must have proven more obdurate

than did the delinquent debtors for,

“Such a terrible chastisement," he adds,

“does not hinder the Koreans from being

much addicted to larceny.”

It appears from his observations that

in those days even the mildest official

remedy was of a nature well calculated

to secure obedience to the laws. “The

lightest punishment in Korea," he writes,

“is the bastinado on the buttocks or on

the calf of the leg. It is not even re

garded as a disgrace, because it is very

common there, and a word spoken out

of place is sometimes suflicient to

merit it."

It will be observed that the bastinado

was so often the instrument of justice,

that it might be interesting to note our

author's rather minute description of

the four ways in which it was usually

applied.

“The manner in which the bastinado

is applied to the shins is as strange as

the torture itself. The criminal's feet

are bound to a little bench, about four

inches broad. Another bench is placed

under the calves, which are attached
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to it as firmly as possible. In this posi

tion the shins are beaten with a lath

made of oak or alder wood, as long as

one’s arm, a little rounded on one side

and flat on the other, about two inches

wide, and as thick as a crown. Not

more than thirty blows may be given at

one time. Two or three hours after

ward, however, the process is repeated,

until the sentence has been fully exe

cuted."

This form of punishment was still in

use in recent years. The writer's father,

who, in the early eighties, opened up

the first foreign hospital in the country,

often had natives brought in for treat

ment after the shins had been beaten.

The pain must have been excruciating,

for he tells me that the flesh was usually

reduced to a pulp, necrosis of the exposed

bone being one of the results.

"When a criminal is condemned to

receive the bastinado on the soles of the

feet,” writes Hamel, "he is made to sit

on the ground, his feet bound together

by thick saplings, and placed on the

end of a piece of wood, the rest of which

is thrust between his legs. In this

position the soles are beaten with a club

as thick as one’s arm and two or three

feet long. As many blows are given as

the judge has ordered.

“In applying the bastinado to the

buttocks, the culprit is stripped and

stretched on the ground, face down

ward . . . and in this position he is

struck with a lath, longer and wider

than that first described. . . . One hun

dred blows are equivalent to death, and

even fifty have sometimes produced the

same result.

“The bastinado on the calves of the

legs is applied with rods about as thick

as one’s finger. It is the usual punish

ment of women and apprentices. In

these performances the criminal utters

such lamentable cries that compassion

renders the spectators fellow-sufferers

in his torture."

Public enemies, in Hamel’s day,

suffered death and forfeiture of estate,

quite after the manner of the old Eng

lish law. “Justice,” he remarks, "is

severely administered there. A rebel is

exterminated with all his race. His

house is demolished, and no one dare

rebuild it. All his goods are confiscated

and sometimes abandoned to some faith

ful subject. Anyone who utters the

least objection to the sentence is certain

to undergo a rigorous punishment."

There were certain restrictions to hold

in check the tyranny of lesser officials;

at least, to prevent the infliction of

capital punishment at the mere caprice

of a local magistrate. "Inferior Gover

nors and subordinate judges are allowed

to condemn no one to death without

informing the Governor of the province

about it, nor can persons of state be

tried without the participation of the

court.”

Those, however, who incurred the

special ill-will of the reigning sovereign,

might expect the most summary and

barbarous punishment, as the following

incident related by Hamel well shows.

"On one occasion, when the King had

asked his brother’s wife to embroider

a robe for him, because she excelled in

needlework, this princess, who cherished

a mortal hatred toward him, sewed

between the stuff and the lining some

charm of so potent a nature that he

could experience no pleasure, nor enjoy

the least repose, as long as he wore his

robe. Finally, having suspected the

truth, he had the garment ripped apart,

and they were not long in finding the

cause of the trouble. His resentment

was so keen that he ordered his sister

shut up in a room paved with copper,

beneath which a great fire had been

lighted. She died there in the agony



304 The Green Bag

of intense heat. The news of this sen

tence naturally spread in the provinces,

and a near relative of the princess, who

was the governor of a town and greatly

esteemed at court, had the temerity to

write to the King informing him that a

woman who had been honored by mar

riage with the brother of his majesty

should be treated less cruelly, and that

her sex deserved more favor. The King,

offended at this indiscretion, had the

author of the letter recalled immedi

ately and his head out ofl‘, he having

first received twenty blows on the

shins."

Regis has much less to say regarding

crime and punishment and does not

go into such minute details as did his

predecessor. From what little he does

tell us it would appear, if we may credit

his statements, that there had been a

considerable lessening in the rigors of

the law in the fifty years which had

elapsed since Hamel's visit.

Banishment had now largely taken

the place of the death penalty. "Chas

tisements," he writes, "are not very

severe in Korea. Crimes which are

considered capital in other countries are

here punished only by abandonment to

some neighboring island.”

This was still a common method of

punishment when I was in the country,

and was certainly a most desirable sub

stitute for the death penalty. Also, to

judge by the remarks of a recent writer,

the sentence was not as formidable as

the name might imply. In his recent

book, “Things Korean," in describing

the punishment of a native oflicial, Dr.

Allen tells us that “the returned min

ister was banished. That is, he went

out of the city walls to his country place

for the space of three days."

Offenders were executed, in some in

Ann Arbor, Mich.

stances, even in the days of which

Regis writes, and for an offence which

may seem shockingly trivial to our

views. We must bear in mind, though,

that it was a land of ancestral worship,

a land where filial respect and reverence

are a man's highest duty. “A son,” he

says, “who scolds his father or mother,

is condemned to lose his head."

Beheading continued to be the mode

of execution until about fifteen years

ago, when the Koreans, at the suggestion

of an American adviser, adopted hanging

as being more in accordance with occi

dental ideas.

The dreaded bastinado was still vigor

ously serving the ends of justice in

Regis' day, but there is evidence of a

little more regard now being paid to the

feelings of the wretched victim. “Light

faults," he says, “incur the penalty of

the bastinado. A sack extending to the

feet is thrown over the head of the

person compelled to undergo some

punishment, as much to assuage his

humiliation as to allow more free

dom in administering the chastise

ment."

With the exception of such distinctive

national punishments as that last men

tioned, which long survived morehumane

and modern ideas, Korea has kept well

abreast of the wave of humanitarian senti

ment which swept over Europe during

the closing years of the eighteenth cen

tury and caused the repeal of so much

of the harsh and bloody criminal legis

lation of that day.

Most of the punishments which have

been described are as much a curious

manifestation of the perverted justice

of earlier ages as were the tortures of

the stake and the Inquisition; or the

whipping post and the ducking stool of

our Puritan forefathers.

_-__________;—~—~r__



The Advice

By LURANA W. SHELDON

I'VE come here, Mr. Lawyer, tew ask your kind advice

Upon a leetle matter that I 'low ain't over nice;

A man ain't got no bizness, or so I've allus sed,

Tew peddle fam'ly secrets till he's plumb out on his head!

But — waal — I may be loony! Tain’t s'prisin' ef I am!

This thing has bin a-ranklin' till I can't keep cool or ca'm!

It's kep' my eyes wide open every night fer nigh a year

An’ that thar's jest ther reason why, at last, I'm skulkin' here.

"What mout be all ther trouble?" I'm comin' tew it now!

This here's a tough old furrer an’ it's mighty hard tew plough!

Tain’t likely, Mr. Lawyer, you'll feel ther same as me —

But mebbe that is better, fer not feelin’, yew kin see!

There's some as has ther vision tew look intew any knot

An’ see ther very fing'rin' that will pick it like er shot!

I 'low 'twon't be no bother fer a lawyer chap like yew

Tew see what's on my conshuns an’ tew tell me what tew dew!

Yes! Yes! I know you're hurried! I'm a-comin' tew it quick!

No, tain't about no critter —— this here bone I've got ter pick!

It's somethin' wuss, a durn sight, an' it makes me mad, by gum,

Tew think I've got tew stand it-mebbe till ther kingdom come!

But come tew think it over I've a notion tew go back

An’ face ther gol<iinged trouble an' jest take another hack

At ther snarl that's got me addled —~ mebbe that's you're own advice —

Not tew peddle fam'ly secrets when they ain't jest over nice!
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WYMAN'S PUBLIC SERVICE COR

PORATIONS

The Special Law Governing Public Service Cor

porations and all others engaged in public employ

ment. By Bruce Wyman, Professor of Law in

Harvard University. Baker, Voorhis 8: CompanyNew York. 2 v. (812.60 delivered.)

HE most striking characteristic of

these volumes at first glance is

that although most of the decisions

cited have been rendered within the last

ten years, the fundamental cases date

back to the Year Books. A turn in the

cycle of economic conditions has repro

duced old necessities of legal limitations

on individual liberty and has brought

to light the nearly forgotten law that

grew up in an age when business

monopoly was the rule and competition

the exception, and has developed it to

deal with modern business methods.

The theory of public obligation of the

monopolist at its birth had its basis

in the fact of virtual monopoly, and

from this come possibilities of important

expansion to deal with modern_virtual

monopolies, and so the law of the

mediaeval innkeeper and carrier has be

come the law governing the greatest and

most powerful of modern corporations.

The purpose of this treatise is to

show the fundamental unity of the law of

all the great public serviceswhich hitherto

have been treated separately with cross

citations only by way of analogy. Its

thesis is that public calling is in the

nature of a status voluntarily assumed,

to which the law attaches certain obli

gations delictual in character just as it

does to agency or partnership. It is not

dependent upon contract, although it

has certain incidents misleadingly like

contract. These obligations are not to

the entire public, but to those within

the scope of the calling undertaken who

apply for service. Within certain broad

limitations reasonable regulations may

be enforced by the corporation as condi

tions precedent to further service. There

is legislative power to regulate the ser

vice within limitations not confiscatory.

And the latter part of the book is de

voted to an elaborate analysis of the new

and rapidly multiplying decisions on

rate regulation. In the newer and less

familiar part of the subject full cita

tion of cases is made. In the better

settled part, largely relating to carriers,

only characteristic cases are cited. There

is a scholarly historical introduction, an

illuminating chapter analysis and a very

full index.

The book has a double interest for

lawyers. It collects and analyzes author

ities on questions of constant recurrence

in practice large or small. It deals in a

broad way with one of the most vitally

interesting problems of public policy.

The author says: “No one can carefully

study the authorities on this subject

without feeling that we are just enter

ing upon a great and important develop

ment of the common law. What

branches of industry will eventually be
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of such public importance as to be in

cluded in the category of public callings,

and to what extent the control of the

courts will be carried in the effort to

solve by law the modern economic prob

lems, it would be rash to predict. Enor

mous business combinations, virtual

monopolization of the necessaries of life,

the strife of labor and capital, now the

concern of the economist and the states

man, may prove susceptible of legal

control through the doctrines of the law

of public callings. These doctrines are

not yet clearly defined. General rules,

to be sure, have been established, but

details have not been worked out by

the courts; and upon the successful

working out of these details depends

to a large extent the future economic

organization of the country. Only if

the courts can adequately control the

public service companies in all con

tingencies may the business of these

companies be left in private hands.”

The conservative method of control

is now on trial and upon the intelligent

development of this by the lawyers

depends the chance of escaping ultimate

public ownership. In guiding us in the

solution of this problem Professor Wy

man's book is itself in public service.

PARSONS’ LEGAL DOCTRINE AND

SOCIAL PROGRESS

Legal Doctrine and Social Progress. By Frank

Parsons, Ph.D., member of the Massachusetts bar.

author of "Parsons' Morse on Banks and Banking,"

and other legal works, lecturer for many years in

the Boston University Law School. author of "The

Railways, the Trusts and the People." the "Heart

of the Railroad Problem," "The Story of New

Zealand." "The World's Best Books." etc. B. \V.

Huebsch, New York. Pp. 219. ($1.50 net.)

IN "Legal Doctrine and Social Prog

ress," the author allows himself

to roam over a very considerable area.

He first considers the theory of law,

dealing with it as a form of control by

which the minority element of society

is held to the standards of the times as

typified in the average man; and deal

ing with it also as an expression of the

interests of the governing authority,

whether that authority be monarch,

masses or some limited classes. In

either of these aspects the law must

change from age to age either by

statutory changes or by the decisions

of the courts.

We are next given about twenty-five

pages upon some of the great problems

of the time such as trustsI industrial

changes of today and co-operation. With

some vagueness and brevity the author

suggests that co-operation must sup

plant competition, and with this change

must go all our legal doctrines that

support or are based upon the competi

tive system in industry —such as laws

forbidding combinations, and all legal

doctrines tending to treat the laboring

man as a chattel whose price is to be

fixed by the law of supply and demand.

Then the author refers to many re

form movements which he seems to

favor, among which we might mention

the referendum, direct popular nomina

tions, home rule for cities, right to be

born well, the Gothenburg system of

dealing with liquor traflic and so forth.

These are only a few of the many and

widely differing reform movements that

we are told are demanding and making

changes in the law. Just what these

changes are, and how they are to be

accomplished, does not appear, and in

treating of law or legal doctrine the book

does not sufliciently distinguish between

statute law and that laid down by

courts.

When we finish a book we like to say,

"Hcec fabula docet,” etc., but in the

present instance we confess to some un

certainty. But the thesis of the writer

would seem to be that law is a steadier

or a conservative element in society.
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It must progress and must reflect social

changes, but still it is based on the

past, and on the average man, and on

the governing powers, and so cannot

be lightly done away with or altered by

the reformers. The standards of the

average man must be changed, or the

governing power must be convinced

before the law can properly be made

to give up the past and recognize the

new order. Legal doctrine and social

progress will always go hand in hand,

but the legal doctrine will always lag a

little, and in doing this will perform the

valuable function of holding back the

social progress from radical or too rapid

advance.

MASSACHUSETTS TRIAL EVI

DENCE

Massachusetts Trial Evidence. By Edwin Gates

Norman and Arthur Stillman Houghton, of the

Worcester bar. Baker. Voorhis & Company, New

York. Pp. nearly 1200. ($7.50 delivered.)

HERE are two types of legal mind.

One is analytic and sees prin

ciples first and thence reaches conclu

sions as to specific cases. The other

sees facts first and reasons by analogy.

The latter is more common. It is not

for reviewers to say which is better.

We need books for both. This book is

a revival of a type that has been neglected

of late, the trial lawyer's handy book

covering the whole field of law looked

at from the point of view of admissible

evidence and arranged so that you can

find things. It apparently contains all

the Massachusetts cases on admissibil

ity of evidence to and including volume

205. As there is no attempt at analysis

the arrangement is alphabetical. The

reviewer has tested the book in practice,

and has found its citations complete

and accurate. It will be gratefully wel

corned by every busy trial lawyer in

Massachusetts. It is unfortunate that

the publishers did not appreciate that

the book would have been twice as

valuable if reduced in bulk so that it

could be carried into court, although

it is not printed as wastefully and

cumbrously as many of the recent text

books.

SHORT BALLOT CHARTERS

Loose Leaf Digest of Short Ballot Charters: A

Documentary History of the Commission Form of

Municipal Government. Edited by Charles A.

Beard. Ph.D., Associate Professor of Politia in

Columbia University. Short Ballot Organization.

383 Fourth Avenue. New York. (85 net.)

ROFESSOR BEARD originally

hoped that the work of preparing

a digest of short ballot charters would be

undertaken by a new bureau of re

search to be established by the Depart

ment of Politics in Columbia University.

The foundation of this bureau, however,

was deferred, and the Short Ballot

Organization having plaoed its facilities

and funds at the editor's command, the

work appears under the auspices of this

body.

A short ballot charter is defined as one

conforming to the following general prin

ciples: —

First: That only those oflices should

be elective which are important enough

to attract (and deserve) public examina

tion.

Second: That very few offices should be

filled by election at any one time, so as

to permit adequate and unconfused pub

lic examination of the candidates.

From the diffusion of power and re

sponsibility among a small number of

conspicuous ofiices, it follows that the

hard and fast division between legisla

tive and executive functions is obliter

ated. The short ballot system is thus

practically synonymous with “govern

ment by commission," as the phrase

is popularly understood. No attempt
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is made to formulate a concise definition

of commission government. The forms

of charters examined, however, though

they have minor differences, are all of

one same general type which fairly

answers to the description of govem

ment by commission.

The principal part of the work con

sists of digests of short ballot charters,

grouped by states. One hundred and

twenty-five or more cities are thus

treated. The statement is offered that

the work is not and never can be com

plete, but that it is desired to make the

offioe of the organization a natural

clearing house for information and to

reflect changes in the movement from

year to year in the Digest.

To preclude the omission of any cities

in view of the definition of commission

government adopted, there is a depart

ment containing notes on "quasi-short

ballot" cities. Another division, en

titled Chapters on Commission Govern

ment, includes articles by Charles W.

Eliot, Richard S. Childs, Robert Tyson,

John MacVicar, Elliot H. Goodwin and

Delos F. Wilcox, to which other papers

related to the general movement will

be added from time to time. Other

features are Tabulations showing the

main features of short ballot charters,

Textsof Short Ballot Charters, Texts of

Proposed Charters, and a Bibliography.

The three hundred pages of the original

edition, with the additions shortly

to be made, will ensure the indispensa

bleness of the work to all‘ who are con

cerned with the theoretical or practical

problems of progressive municipal char

ters. Professor Beard and the Short

Ballot Organization have performed a

public service by establishing a perma

nent mechanism for the collection and

dissemination of information about a

national movement of constantly grow

ing importance.

NOTES

The first annual report of the Massachusetts

Bar Association has been issued, recording the

proceedings of the meeting held in Boston

December 17, 1910. The report of the member

ship committee showed that at the end of its

first year of existence the Association had a

membership of 12 per cent of the 4,700 lawyers

of the state, but it is expected that the member

ship will be increased in consequence of the

interest that will be awakened next August

when the Association entertains the American

Bar Association in Boston. Hon. Richard Olney,

Secretary of State in Cleveland's administration,

was the first president of the Association,

being succeeded by Alfred Hemenway, Esq.

Mr. Olney in his annual address referred to the

fact that the various committees had performed

their duties "with a zeal which promises well for

the future," and laid stress upon the work to be

done by this Association “of the most vital char

acter, in connection with the administration of

justice." The question of the improvement of

civil procedure in the state courts was the chief

subject discussed at the meeting. The Com

mittee on Legislation rendered a report on the _

recommendations of a legislative commission

which had proposed a lengthy bill covering this

subject. The report was not unanimous, and

it precipitated lively discussion, but while it was

not entirely adopted, and several matters were

recommitted for further consideration, an im

portant preliminary step has been taken in the

direction of an enlightened solution of the most

pressing problems of court administration and

procedure by an organized bar. The volume,

which is not a large one, is mainly taken up

with documents relating to this important subject

which is now engrossing the attention of the

Massachusetts bar.

"American Ballot Laws, 1888-1910," com‘piled by Arthur C. Ludington (Legislation 40'

New York State Library), gives a historical

summary of American ballot laws for twenty

years in all the states and territories. Part I

is a Chronological Survey outline of all laws

enacted and every constitutional amendment

proposed. Part ll, "Classification and Sum

mary," presents in tabular arrangement the

principal changes in the form of ballot in the

several states. Part III gives a digest for each

state of the principal features of the ballot

laws as they stood on November 8, 1910,

arranged under four headings.
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The Lawyers Co-Operative Publishing Com

pany will have ready this month "Dill on New

Jersey Corporations," enlarged and brought

down to date by Frank White, author of

"White on Corporations," and Frank C.

McKinney, former associate of Judge Dill. The

new edition represents years of careful work by

the author up to the time of his death in

December, 1910.

The West Publishing Company of St. Paul,

Minn., have issued a new illustrated law book

catalogue, which is so arranged as to be of value

as a book of reference. Copies will be furnished

without charge on request.

BOOKS RECEIVED

ECEIPT of the following new books is ac

knowledged:—

Ancient, Curious and Famous Wills. By Virgil

M. Harris, member of the St. Louis bar. lecturer

on Wills in the St. Louis University Institute of

Law. trust officer of the Mercantile Trust Company

of St. Louis and author of "The Trust Company of

To-day," etc. Little, Brown & Co., Boston. Pp.

454+ 18 (index). (84 net.)

The Law of Fraudulent conveyances. By Mel

ville Madison Bigelow, Ph.D., Dean of the Boston

Index to Periodicals

Articles on Topics of Legal Science

and Relaled Subjects

Admiralty. See Extra-territoriality.

Armaments. "Armaments and Arbitra

tion." By Rear-Admiral A. T. Mahan, U.S.N.

North American Review, v. 193, p. 641 (May).

"I think, and have always thought, that the

possession of force, of power to effect ends, is a

responsibility—a talent, to use the Christian

expression ——which cannot by the individual

man or state be devolved upon another, exce t

when certain that the result cannot violate t e

individual or the national conscience. A eneral

arbitration arrangement between Great ritain

and the United States approaches this condition,

because it is as certain as anything human can

be that the two states will never again go to war;

that their difliculties will always be settled peace

abl . If there were no other reason, the interests

an consequent sympathies of the British colonies

eijrcept perhaps those of Canada, would insure

t 1s. . . .

"But in questions of policy, like the Monroe

Doctrine, or the fortification of the Panama

Canal before the Zone became United States

University School of Law. author of "The Law of

Bills, Notes and Cheques," “Elements of Equity,"

“The Law of Torts." etc. With editorial notes by

Kent Knowlton of the Boston bar. Little. Brown

& Co., Boston. Pp. lxix, 731+ 30 (index). (86.50

MI.)

A Concise Law Dictionary of Words, Phrases and

Maxims; with an explanatory list of abbreviations

used in law books. By Frederic Jesup Stimson,

Professor of Comparative Legislation in Harvard

University. Revised edition, by Harvey Cortlandt

Voorhees of the Boston bar. author of "The Law

of Arrest in Civil and Criminal Actions." Little.

Brown 82 Co., Boston. Pp. 346. ($3 net.)

A Practical Treatise on the Law and Procedure

involved in the Preparation and Trial of Cases of

Ejectment and other Actions at Law respecting

Titles to Land. Treating particularly of the plead

ing, practice and evidence. and in a general way also

of the principles of the substantive law involved in

such actions. By Arthur Gray Powell, Judge of the

Court of Appeals of Georgia. The Harrison Co..

Atlanta. Pp. 583+ 47 (table of cases) + 121

(index). ($7.50.)

Crime: Its Causes and Remedies. By Cesare

Lombroso, M.D., Professor of Psychiatry and

Criminal Anthropology in the University of Turin.

Translated by Henry P. Horton, M.A. With an

introduction by Maurice Parmelee, Ph.D., Assistant

Professor of Sociology in the University of Missouri,

author of "Principles of Criminal Anthropology."

etc. Modern Criminal Science Series. No.3. Little.

Brown 8: Co., Boston. Pp. xlvi, 451+ bibliog

raphy and index 27. ($4.50 net.)

territory, or the position of Great Britain in

Egypt, or of Japan in Manchuria,',determination

does not concern lawyers as such, but men of

affairs; because, there being no law applicable,

what is needed is a workable arrangement

upon recognized conditions. Such arrangement

becomes a law for the period of its duration.

"This is precisely the situation in which

Germany finds herself, and has found herself.

The questions pressing upon her, though con

ditioned by law, have been and are questions

of national policy and imminent national

interests. The unification of the Empire, the

determination of its limits, the securing of con

ditions which should assure her weight in the

councils of Europe, the extension of the sphere

of German interests in the outside world, have

been and are achievements of policy, accom

plished against adverse conditions such as the

nited States and Great Britain have never

known. To the effecting of them national

power organized as military force has been and

continues essential."

“America's Naval Policy." By Harry D.

Brandyce. Forum, v. 45, p. 529 (May).

"If America is to maintain, and if necessary
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enforce, her avowed principles, a strong navy is

as indispensable to her as to England. '

Banking and Currency. "Financial Feuda

lism and a Central Bank." By Edmund D.

Fisher. Forum, v. 45, p. 539 (May).

An analysis of Mr. Aldrich's "Suggested Plan

for Monetary Legislation."

“The country has been long fearful of a cen

tralized banking power. Such a power exists

today, but in the inefficient archaic and feudal

form. Why not then accept the principle of

centralization as expressed by the central bank,

but applied under a control based upon a fair

representation of the commercial and financial

interests of the entire country?"

"The Aldrich Plan for Monetary Reform."

By Maurice L. Muhleman, author of "Monetary

and Banking Systems." The Trend, v. 1, p. 1

(Apr.).

The writer, who is an acknowledged expert

in the subject, expounds the Aldrich plan very

clearl .

" hen it shall have been revised to meet such

criticisms as may prove well founded, the plan

will unquestionably give the country a system

under which its demands, by way of currency

and credit facilities, will be as ade uately

rovided for as is done by the systems 0 other

eading nations; a sound currency, adjustable

in volume to eve legitimate need; a credit

system under whic interest rates will be more

nearly uniform, and lower, allowing for special

circumstances; both the currency and the credit

system will be under the influence of commercial

and not of speculative conditions.

"No legitimate need for credit or cash will be

unsatisfied, when the system, perfected and

adopted, is in practical operation. '

"Masters of Capital in America — Wall Street,

The City Bank, the Federation of the Great

Merchants." By John Moody and George

Kibbe Turner. McClnre's, v. 37, p. 73 (May).

This article contains a history and description

of the powerful City Bank, "the great central

temple of American money."

Citizenship. “American! Citizenship, II."

By Dudley O. McGovney. 11 Columbia Law

Review 326 (Apr.).

This final installment deals with the status of

unincorporated peo les and peoples incorporated

with less than ful privile , considering the

rights of citizenship of t e American tribal

Indian and of the native inhabitants of Porto

Rico and the Philippines.

Civil Service. "Federal Expenditures under

Modern Conditions." By William S. Rossiter.

Atlantic, v. 107, p. 625 (May).

"There should be in each department an im

portant oflicial who can best be described as a

Egrrnanent under-secretary. This man should

selected with as much care as would be the

manager of the United States Steel Company."

Codification. See Uniformity of Law.

Comparative Jurisprudence. "United

States of America-State Legislation." By

R. Newton Crane. Journal of Comparative

Legislation, no. 24 n. s., p. 333 (Mar.).

On the state legislation of 1909, Mr. Crane

offers the prefatory comment: —

"An effort is discernible to improve the

character of the electorate, and to centralize

the wer and authority of executive officers

of al municipalities in order to lessen the oppor

tunities for ' ft’ and other forms of corruption.A number oirztates adopted Corrupt Practices

Acts, and two notable statutes were enacted

providing for the government of cities by

commissions, instead of by an elected mayor

and legislative council. Laws were passed in

certain of the states to elevate the judiciary,

and in other ways to prevent the delays of liti

ation. The most popular topic of legislation,

owever, was that which relates to the subject

of temperance, and of what may properly

be described as Eugenics, if this word may be

considered to embrace tentative measures for

the prevention of disease, not only by providing

for inspection of food and sanitary appliances,

but by the establishment of homes and hospitals

for the isolation of tubercular patients and the

organization of bureaus of research and the

administration of preventive measures in all

cases of communicable disease."

"Review of Legislation, 1909." With intro

duction by Sir Courtenay llbert. 11 Journal of

ComparativeLegislation, no. 24 n. s., p.308 (Mar.).

Referring to Mr. R. Newton Crane's section

on the United States, Sir Courtenay llbert

observes that "The United States can no longer

be described, if they ever were justly described,

as the chosen home of rampant and unrestrained

individualism."

See Presumption of Death, Negotiable In

struments.

Conflict of Laws. "The Validity of Wills,

Deeds and Contracts as Regards Form in the

Conflict of Laws." By Ernest G. Lorenzen.

20 Yale Law Journal 427 (Apr.).

“1. The rule of the En [lab and American

courts that the Statute o Frauds ap lies to

foreign contracts should be modified, use

it is unjust and is not required by paramount

considerations of policy.

"2. The view sustained by the En lish and

American cases that the law otherwise etermin

ing the existence of a legal act should control

also its formal requirements is correct upon

principle.

"3. Practical considerations, based upon the

requirements of international intercourse, sug

gest a modification of this rule to the end that

compliance with the lex loci shall be regarded

as sufficient. The reasons advanced for the

non-application of the lex loci to acts affectm

immovables are insufficient. For the sake .0

security in dealings relating to commercial

aper compliance with the uiremcnts oform bf the place of issue shoulrtilhe obllgaml’yt
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subject to the ualifications suggested by the

English Bills of xchange Act.

"4. Inasmuch as the law should be liberal

in matters relating to mere form, contracts which

do not comply with either of the above rules

should be regarded as valid if they satisfy the

lex fori and wills disposing of personal property

if the satisfy the lea: jori or the law of the dom

icil o the testator at the time of the execution

of the will.

"5. All of the preceding rules must be under

stood as referring to the formal requirements

prescribed for the act in question by the terri

torial law of the state or foreign country referred

to, and not to their law as a whole inclusive of

the rules governing the Conflict of Laws."

See Extra-territoriality.

Conservation of Natural Resources. See

Waters.

Contempt. "Contempt of Court." By R

M. Theobald. Wertminster Ran'ew, v. 175, p. 390

(Apr.).

"Reform it altogether; let committal for con

tempt of court be forever and entirely abolished.

Treat all crime in the same way; and let there

be nothing abnormal or exceptional in the

treatment of criminals.”

Contracts. See Conflict of Laws, Mistake.

Copyright. "A Chapter in the History of

Literary Property: The Booksellers’ Fight for

Perpetual Copyright." By Edward S. Rogers.

5 Illinois Law Review 551 (Apr.).

A most interesting chapter of legal history,

showing how the modern doctrines of copyright

came into existence, and the scant protection

afforded authors by the old common law.

Corporations. "Have the Corporations Been

Law-Abiding?" By H. St. George Tucker.

16 Virginia Law Register 881 (Apr.).

A reply to Hon. Alfred P. Thom's per

entitled ‘ Have the States been Law-Abi mg?"

read before the Virginia State Bar Association

last year. Mr. Tucker seeks to show, by pur

suing Mr. Thom's own line of argument, that

it is not the states, but the cor orations, which

have not been law-abiding. Xpplying to the

latter "the same argument which was applied

to the states by Mr. Thom, and based upon the

same premises, the conclusion is inevitable

that the corporations of the country have not

been law-abiding in their persistent attempts

to have the constitutional laws of the states

declared unconstitutional by the Supreme Court

of the United States."

See Public Service Corporations.

Criminal Law. "Crimes in Hindu Law."

15 Calcutta Weekly Notes, no. 7, p. xlii (Jan. 9)

and succeeding issues.

This is a scholarly essay on Hindu criminal

law by a writer not only well qualified to trace

the history of its develo ment but schooled in
Western legal thought. iThe general theories of

crime and punishment underlying Hindu law

are intelligently set forth, and specific crimes

are then taken up and treated one after another.

"We have seen that Hindu criminal law is

distinguished from other archaic systems by the

theory of the function of the state in respuzt of

crimes. Another notable point of distinction

is the absence of almost all traces of the lex

tolionis in it. . . . In Hindu law there is nothing

similar to these provisions of archaic law nor

anything in the theory of punishment to indicate

that it was a substitute for private revenge. The

sentences in certain offences, such as arson in

respect of dwelling houses and granaries for

which death by slow fire is provided, no doubt

seems to indicate an attem t to make the

unishment commensurate wit thewron done.

ut even in these provisions as we have t em in

the codes, and in others, so far back as we can

trace the Hindu law, punishment has been based

on culpabilit or moral turpitude and not to

any extent etermined by the feelings of the

party injured. . . .

"Indeed, the com lainant can in no case claim

compensation for the injury to himself, but if

his property is affected he is entitled to recover

it or in other cases to be reimbursed the actual

loss suffered. If he is hurt the accused has to

pay the costs of his medical treatment [Yajna

va kya 11,225] but just as the gist of a crime is

the offence to dharrna and not private injury,

so the essence of the remedy is the sentence

which the state has to inflict to satisfy outraged

dharma. In every case the sentence is to be

commensurate not with the sentiment of ven

geance roused but with the amount of culpa

bility, judged with regard to the time and place

of the occurrence and the manner of committing

the offence. It is to be deterrent and not vin

dictive, and so it is necessary, having regard to

the age, wealth and power of the accused,to

determine the exact sentence which will act as

a deterrent [Yajnavalkya l, 368}. . . .

"It will thus be seen that the Hindu theo of

crimes and their punishment bear evidence 0 an

advanced stage of civilization. The institutions

to which Hindu law refers, the state of in

dustries, trade and commerce which they indi

cate, the preponderance of civil law over crimes

in their system of laws, the greater attention

raid to o ences a 'nst pro rty than to vio

ences to person, al point to t e same conclusion.

Considering that Hindu law as laid down in the

Srnritis as they have come down to us date back

to several centuries before the advent of Christ

and that even the Mitakshara must be placed

in the very early centuries of the Christian era,

the evolution to this stage must have been the

result of civilizing forces and culture that had

been in operation amongst the Hindus thousands

of years earlier." (N0. 8. PP. li-liii (Jan. 16.) )

Criminal Procedure. "Criminal Procedure

in England." 45 American Law Review 161

(Mar.-Apr.).

A summary of the re rt of the committee

sent abroad by the merican Institute of

Criminal Law and Criminology to investigate

and report on criminal law and procedure in

England.
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Criminology. See Sterilization of Criminals.

Detection of Crime. "Great Cases of De

tective Burns: Ulrich, A Soldier of Fortune."

By Dana Gatlin. McClure’s, v. 37, p. 51 (May).

This is a valuable human document, which

will interest criminolo 'sts. Burns’ story of the

career of Charles F. lrich, the counterfeiter,

is of intense dramatic interest.

Direct Government. "The People's Power

in Oregon." By W. G. Eggleston. World's

Work, v. 22, p. 14353 (May).

A very sanguine account of the benefits secured

by the initiative and referendum in Oregon.

See Recall of Judges.

Equity Practice. See Procedure.

Estoppel. "Pleading Estoppel.” By Gordon

Stoner. 9 Michigan Law Review 484 (Apr.).

The greater portion of this first installment is

occupied with an examination of common law

rinciples of pleading estoppel, many old

gnglish cases being dealt with; the extent to

which these rules have been adopted in our

own state jurisdictions is then discussed.

Extra-Territoriality. "Jurisdiction Against

Foreign States." By Julius Hirschfeld. 11

Journal of Comparative Legislation, no. 24 n. s.,

p. 300 (Mar.).

A study of the recent German case of van

Helljeld, a German subject who was sued by

Russia for the re-delivery of a steamer used in

the Russo-Japanese war. The views of Kohler

and other eminent German jurists on the issues

presented by this case are summarized.

"Conflicting Jurisdiction in Admiralty over

Foreign Vessels." By James D. Dewell, Jr.

20 Yale Law Journal 486 (Apr.).

Discussing a case recently before the United

States Circuit Court, "where a woman, a subject

of Austria-Hungary, filed a libel against two

steamers, one an English vessel, the other a

German vessel (she being a passen er on the

German vessel), because of injuries 5 e received

when the vessels were in collision in the harbor

of Cherbourg, in the Republic of France. Ex

ceptions to the jurisidction were raised by the

owners of the German vessel because the libellant

was not a citizen of the United States and

because both vessels were foreign. The Court

e‘ntertained jurisdiction, as obviously it should

ave.

Federal Incorporation. "Federal Regu

lation of Railway Capitalization." By Arthur

W. Spencer. The Trend, v. 1, p. 83 (Apr.).

Favoring national incorporation of corn nies

enga ed in interstate commerce, and iberal

but just regulation of their finances.

General Jurisprudence. "Austin, Kor

kunov and Mr. Hastings- A Reply." By W.

Jethro Brown, University of Adelaide. 11

Columbia Law Review 348 (Apr.).

A reply to Mr. Hastings’ article on "Law and

Foroe,’ 10 Columbia Law Review 740 (23 Green

Bag 93).

"Korkunov is maintaining that ‘constraint

is neither a fundamental, nor even a general,

attribute of juridical phenomena.’ He urges

in defence of this conclusion that we can con

ceive of law without constraint. ‘If society were

composed only of erl'ect men, constraint would

be superfluous and) unknown.’ No doubt; but

in the meantime it would be wise to recognize

that man is not perfect; and that his imperfec

tions have to be taken into account in determin

ing the real significance of existing institutions.

"in conclusion, I return to my starting point.

There has been for some time so much sneering

at Austin's work that it appears to me timely

to utter a word of protest. No doubt Austin's

analysis is inadequate. He does not grasp, for

example, the significance of the fact that the

Ruler is an organ of an organized society, and

that the Rulers will is therefore an expression

of a general will. We need, as T. H. Green

pointed out, to combine the analysis of Austin

with that of Rousseau. It remains nevertheless

true that Austin's Province of Jurisprudence

Determined is an enduring contribution to the

literature of the subject. For clearness of

thought, for vigor of analysis, for the power to

stimulate the thinking power of a student,

Austin's work is unsurpassed b that of any

English jurist. It is true that in his analysis

the element of force assumes an undue import

ance; but we shall learn to do better than Austin,

not by discarding the results of his labors, but

by correcting those results. Beyond Austin, no

doubt, but t rough Austin, lies the way of prog

ress in the near future."

"The Ancient Hindu and the Modern Euro

pean Ideas of Sovereignty." 15 Calcutta Weekly

Notes, no. 3, p. xiv, no. 4, p. xxii (Dec. 5, 12).

"The laws that were recorded in the dharma

shastras being, in the eyes of the Hindus, of

divine origin, they were believed to be immutable.

According to Hindu theology Divinity itself

was not above law, far less the King. The King

had to apply the laws as he found them. His

sole function was to preserve the dharma.

Dharma included the rules of conduct in all

spheres of life. Dharma is eternal (sanatana).

Legislation in the modern sense of the term was

thus out of question in a Hindu state. The

Kin could neither make nor unmake laws.

" he laws being essentially unalterable, the

Brahmins appreciated the advantages of the

concentration of all executive power in a single

individual for the purpose of uttin those

laws into 0 ration. It is clear rom t e great

epics as wel as from the Smritis that the only

form of government which they could conceive

of was the monarchy. (See Sukra I, 340-344.)

Yet, as is ap rent rom their conce tion of the

Sovereign's unctions, nothing coul be farther

from their thought than that he should be an

autocrat and exercise his powers arbitrarily."

Government. “The Federal Courts: ‘A

Brief Outline of their Organization and June

diction Under the New ‘Judicial Code.’ " By
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William H. Loyd. 59 Univ. of Pa. Law Review

454 (Apr.).

See p. 291 supra.

Australia. "The Legal interpretation of the

Constitution of the Commonwealth." ByA.

Berriedale Keith. 11 Journal of Comparative

Legislation, no. 24 n. s., p. 220 (Mar.).

First _part of a study of the distribution of

powers in the Constitution, the purpose being

to throw light on the issue presented by a funda

mental difference of opinion between the Judicial

Committee of the Privy Council and the Com

monwealth High Court, regarding principles

of interpretation.

See Direct Government, General Jurispru

dence, Legislative Procedure, Local Govern

ment, Recall of Judges.

Hindu Law. See Criminal Law, General

Jurisprudence.

International Arbitration. Special Number.

Editorial Review, v. 4, pp. 329-374 (Apr.).

This issue contains a number of messages and

short papers written on behalf of the cause of

international peace and arbitration, by Henry

Van Dyke, President Taft, Ambassador Bryce,

Prof. Samuel T. Dutton, Theodore Marburg,

Henry C. Phillips, William L. Hull, James Brown

Scott, John A. Stewart, Edwin Ginn, {,ames A.

Macdonald and Madeleine Black. resident

Taft says: —

"If now we can negotiate and put through a

positive agreement with some great nation to

abide by the adjudication of an international

arbitral court in every issue which can not be set

tled by negotiation, no matter what it in volves,

whether honor, or territory, or money, we shall

have made a long step forward by demonstrating

that it is possible for two nations at least to

establish as between them the same system of

due process of law that exists between individuals

under a government."

“The Hague Conferences." By James L.

Tryon. 20 Yale Law Journal 470 (Apr.).

“The Hague peace system in a word is now

important. The Hague conventions represent

previously accepted or now generally agreed

upon rules of International Law. The central

feature of these conventions is that relating to

the Pacific Settlement of International Disputes.

By its terms, if war threatens, mediation, corn

missions of inquiry, or arbitration may be em

ployed to prevent its occurrence. If war breaks

out, mediation may stop it. But while it lasts

its severities upon enemies and infringements

upon neutrals are restricted. The fact that the

Conferences have become periodic, that their

program will be more carefully arranged in the

uture than in the past, and that their procedure

will be elaborated indicates their probable

development into a real Parliament of Nations.

“A Congress of Nations, when it comes,

should be competent to deal with the most

serious questions that arise between states and

with the International Court ought to be a

strong safeguard of international peace."

See Armaments, Legal Education.

International Law.

ality. Legal Education.

Legal Education. “A School of international

Law." By W. R. Bisschop, LL.D. 11 Journal

of Comparative Legislation, no. 24 n. s., p. 288

(Mar.).

The writer is an earnest advocate of inter

national arbitration, which no longer is a mere

dream, but "has become a fact," and it is

gratifying to see that he does not confuse it

with international peace. The Hague Con

ferences have been misnamed Peace Con

ferences, "for strife will never be ended between

nations, and eternal peace there shall be only

in death." The proposed school of international

aw, he says, would be a natural corollary for the

Hague court, in the same way that the Inns of

Court were the corollary of the King's Courts

of Justice in England.

Legal History. See Copyright, Criminal Law.

Legislative Procedure. "Leadership in the

House of Representatives." By Hon. George

B. McClellan. Scribner's, v. 49, p. 594 (May).

"It is rfectly possible that the House may

shift its eadershi from the Chair to the floor,

by depriving the peaker of the political powers

now connected with the oflice. If the House

shall so decree, the impartial presiding officer,

so much desired by many, may come to life,

but the powers once centred in the Chair will

naturally focus in the floor leader. Were the

House to be led from the floor the same outcry

that is made today against the Speaker would

be raised against the tyrant at the head of rules

or whatever chairmanship might carry the

leadership, and were the leadership to be in

commission, the steering committee would be

abused with equal fervor. Those who object

to any leadership whatever, and they are many,

would only be satisfied under a condition of

legislative lawlessness horrible of contemplation

and impossible of realization."

Local Government. "Self-Rule in the

Cities." By James Schouler, LL.D. 20 Yale

Law Journal 463 (Apr.).

"In short, our fundamental law in America

does not guarantee to the peo le of political

divisions in a state any implie right of local

self- overnment to assert against the state itself.

‘We ave held,‘ observes the Court in one of our

latest cases, ‘in common with all the courts of

this country, that munici l corporations,

in the absence of constitutional restrictions,

are the creatures of the legislative will, and are

subject to its control, the sole object being the

common good, and that rests in legislative

discretion. (Lutterlow v. Fayelteville, 149 N.

C. 65 (1908-09) ) And, upon this fundamental

principle judges now rest, even when doubting,

as they sometimes do, whether some of the

experimental changes lately put in operation are

likely to give to the local inhabitants a beneficent

and well-ordered government. (See per curiam.

Graham v. Roberts, 200 Mass. 152.)"

See Extra-Territori



Index to Periodicals 315

Marriage and Divorce. "The Evidence of

Divorce." By William Marston Weeks. 4

Maine Law Review 179 (Apr.).

The third installment of a comprehensive

treatment of the law of evidence with respect

to actions for divorce.

Mistake. "Mistake in the Formation and

Performance of a Contract, II." By Roland R.

Foulke. 11 Columbia Law Review 299 (Apr.).

"Relief from mistake is exceptional, and there

fore depends more on the particular principles

governing the case in which the mistake occurs

than it does on general principles relating to the

subject as a whole. Failure to adopt this view

has caused a large part of the difficulty in the

subject.

"The distinction between mistake of law and

mistake of fact originated in the year 1802,

in the notion that the maxim that everyone

is presumed to know the law is of general appli

cation, and the distinction is still generally

observed by the courts. Although some of the

greatest lawyers have studied the matter atten

tively, no one of them has been able either to

draw the distinction between a mistake of fact

and a mistake of law, or to discover the principle

upon which relief will be withheld in case of

mistake of law. There are, therefore, good

reasons for disregarding the distinction as a

mere notion originating in a dictum incompre

hensible to the greatest minds, having no support

in reason, producing hopeless confusion, and

incapable of practical application. It has

therefore been assumed in the discussion that

there is no reason, at least so far as the law of

contract is concerned, for distinguishing between

a mistake of law and a mistake of fact. '

The principles involved in awarding the relief

which the law affords in the case of mistake

in the formation and performance of a contract

are minutely summarized in this last installment.

Motor Vehicles. "The Violation of Laws

Limiting Speed as Negligence." William P.

Malburn. 45 American Law Review 214 (Mar.

Apr.).

"It is believed the only strictly defensible

position to take is that violation of speed laws

in which a right of action is not expressly pro

vided, is punishable only by the penalty stated

and cannot be made the basis of a civil action,

cannot alone sustain a verdict in an action for

negligence, and is in fact no evidence of negli

gence; and that even if a statute providing a

penalty for its violation can be regarded as

creating a duty between individuals, this rule

cannot be extended to ordinances on which most

of the cases are based. It is evident, however,

that the courts have deliberately turned their

backs on this position, and it is further evident

that they are likely to continue as heretofore

in hopelessly divided ranks."

Negligence. See Motor Vehicles, Tort.

Negotiable Instruments. "The Hague

Conference on Bills of Exchange." By Sir

Mackenzie Chalmers, K.C.B. 11 Journal of

ComparatioeLegislalion, no. 24 n.s., p. 278 (Mar.).

The Hague conference last summer marked a

new departure in private international law, and

the benefits will be far-reaching. For, says

the author, while England and the United States

cannot become parties to the Uniform Law, it

will greatly simplify matters, as its adoption will

mean that there are to be only two great systems,

the Continental and the Anglo-American.

See Uniformity of Law.

Penology. See Criminal Law.

Pleading. See Estoppel, Procedure.

Postal Service. "Rate-Regulating Bodies

and the Postal Service." By Nathan B. Williams

45 American Law Review 248 (Man-Apr.).

"I cannot believe that Congress ever intended

to give to the Interstate Commerce Commission

any authority to enquire into or make rates on

mailable matter carried interstate by express

companies or other carriers. To permit the

Interstate Commerce Commission or any other

rate-making or rate-regulating body to make

rates upon mail matter is to supersede and set

aside the work of Congress on the same subject;

it is in effect to repeal the laws of Congress,

an unheard of proceeding. The effect of such

action is to make havoc and create chaos or

worse in the administration of the laws govern

ing the postal service."

Preeumption of Death. "Notes on the

Presumptions of Death and Survivorship in

England and Elsewhere." By H. A. De Colyar,

KC. 11 Journal of Comparative Legislation,

no. 24 n. s., p. 255 (Mar.).

Dealing by the comparative method, briefly,

but not exhaustively, with the law as it exists

in En land, and many other countries, including

the nited States.

Procedure. “The Federal Equity Practice."

By Ralph W. Breckenridge. 5 Illinois Law

Review 545 (Apr.).

“The federal equity practice ought to be

changed in at least the particulars herein pointed

out. The changes can be accomplished by a

revision of the equity rules. The Supreme Court

of the United States has power to make the

revision. An appeal to the wisdom and judg

ment of that tribunal to bring about such pro

cedural reforms as can be achieved in that way

will doubtless meet with due consideration."

See Pleading.

Public Service Corporations. "The Politics

of American Business." By Sidney Brooks.

North American Review, v. 193, p. 708 (May).

“As an example of the advance that has been

made and that IS still going on toward an under

standing between the corporations and the

gubllc, the language used in the middle of March

y Mr. Theodore Vail in submitting his annual

report to the stockholders of the American

Tele hone and Telegraph Company seems to me

high y significant and auspicious. I have come

across nothing, not even in the sane and lumi

nous speeches and articles that one has grown
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used to expecting from Mr. James J. Hill. that

struck me as more indicative of the growing

enlightenment of the business world than this

report of Mr. Vail's. it is a document such

as a dozen years 0 no American in his posi

tion, no ‘captain of industry‘ or ‘Trust magnate,'

would or could have penned."

Railway Rates. “The Railroad Rate Deci

sion." By J. Shirley Eaton. North American

Review, v. 193, p. 694 (May).

An able analysis of the decision of the inter

state Commerce Commission in the Western

Traffic Association and Eastern Classification

cases.

“The rate case was nominally an issue between

two groups of railroads, on the one hand, and

opposing shi pers on the other hand, but the

stability of Xmerican railroad credit, the char

acter of public investment, the flexibility of

capital as an agent of economic expansion, the

nature and tency of com tition to evolve the

economic e cients, have al received an impress

which for good or for bad will greatly influence

our affairs for a long time to come."

See Postal Service, Public Service Corpora

tions.

Recall of Judges. “The Recall of Judges."

By Albert Fink of the San Francisco and Alaska

bar. North American Review, v. 193, p. 672

(May)

“It is one of the peculiar functions of a judge

in a state governed by laws and not by men to

protect the minority or the individual, as the

case may be. Though chosen by the majority

or by some person or persons to whom the power

of selection has been delegated, they cease, upon

induction into oflice, to become the mere ser

vants at will of those by whom they were selected,

nay, they never were their servants. The right

of selection in no sense carries with it such right

of domination as was attempted by Charles I.

Upon selection the judges become the servants

of the whole people, not of the ma'ority or class

by whom they may have been c osen. They

represent the minority, the weakest class in

society: the humblest individual, just as much

as the dominant political party, the laboring

or moneyed classes, or the most potent members

of the community. During their term of oflice

they are justly answerable to no one."

\ Social Justice. “The Spencerian Formula

of justice." By H. S. Shelton. 21 International

Journal of Ethics 298 (Apr.).

"Powerful as were his reasonings, and his

advocacy of the cause of liberty, yet the eccen

tricities of his special conclusions, and the way

in which these appeared to be bound u with

his main principles, render it unlikely t at his

arguments wou d carry conviction to those not

previously inclined to favor his school of thought.

So far as this part of his work is concerned, he

appears to have left no successors."

Sterilization of Criminals. “Sterilization

of Habitual Criminals and Feeble-Minded

Persons." Editorial. By E. R. Kleedy]. 5

Illinois Law Review 578 (Apr.).

“The theory on which the bill [House Bill 49,

Illinois] is based is questionable. The view of the

Italian criminologists that criminal traits are

transmissible by heredity is strongly combated

in many quarters, notably in England. The

enactment of House Bill 49 would embody in a

proposition of law this theory that criminality

l5 inheritable. This is a proceeding the physicians

might reasonably be expected to oppose. They

criticize with great vehemence the legal test of

insanity, which test, when it arose seventy years

ago, was but the crystalization of the then

prevailing medical theory of insanity."

Tort. "The Rule in Rylands v. Fletcher."

By Francis H. Bohlen. 59 Univ. of Pa. Law

Review 423 (Apr.).

The third and final installment of a paper

marked by an unusual capacity for acute analysis

and clear statement.

“An entirely new system of jurisprudence

might well contain, as a fundamental principle,

the conception that liability to repair harm done

is only to be imposed as a species of punishment

for misconduct, moral or social. But this was

not the original conception of the English law —

on the contrary, it was an innovation, though

an innovation now some four hundred years old.

it came in gradually as a defense rebutting the

liability attacking under the older conception

that he who breaks, must, because he breaks,

pay. The defendant was allowed to escape

a liability, under which he prima facie lay,

because it was considered unjust to transfer

the loss from one innocent person to another

equally innocent. The absence of fault, there

fore, originally served as a defense which re

lieved an innocent cause of harm from liability

to make good the loss he had occasioned. And

while in new actions fault was regarded as essen

tial to recovery, it was still required because

it was thought more just to leave the log where

it had fallen than to single out the innocent

defendant as the victim simply because he was

the author of the loss. The fact that the plain

tifi's harm is caused by some one's fault is no

good reason why one innocent thereof should

pay for it. Whether the fault is important be

cause liability is only imposed as a punishment,

or because innocence is a defense to the prima

facie liability of the author of harm, because of

the injustice of the transferring the burden from

the shoulders of one innocent person to those of

another equally uiltless —- the fault of one

other than the de endant can logically make no

difference to the plaintiff's right to recover.

It is certainly unjust to punish one man for the

fault of another, especially for that of one for

whose acts he is not legally responsible, nor should

the guilt of a stran er invalidate his defense

of innocence when 0 ered in bar of the liability

prima facie answering from his authorship of

the harm. That the work is ill done may show

that the one injured thereby should recover

against the person in fault; it does not show that

he should recover against one innocent of all

misconduct.
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"These cases show a distinct revulsion from

the conception that fault is essential to liability.

The defendant, himself innocent, is held liable

because, by causing, for his own purposes,

dangerous work to be done, he is the author of

the harm caused by its performance without

the precautions necessary to secure the safety

of others. This is a distinct reversion to the

earlier conceptions that he who causes harm,

however innocently, is, as its author, bound

to make it good. They seem to be the result

of one of those illogical compromises between

conflicting conceptions which are inevitable

where the public sense of justice, havin changed

with a change in economic and socia opinion,

leads the court to feel its way to the abandon

ment of some long accepted conception, now felt,

though perhaps only vaguely, to be no longer

tenable or satisfactory. Such compromises

are the usual indication of a transition period

in the development of the law, in which it is

seeking to adapt itself to new conditions and to

accommodate itself to a changed public sense of

what is 'ust and desirable. It cannot beex ected,

nor in t e writer's opinion is it desirable, t at the

principles announced therein should find a

permanent lace in the law: they seem rather

to be a bri ge between the old conception and

some new solution of the problem of the proper

distribution of the loss necessarily caused by the

individual activities of civilized mankind, each

in pursuit of his own interests. And as no one

indefinitely remains upon a bridge, but either

passes over it upon his way or returns to the

shore he has left, so it is to be expected that the

courts, which have in these cases parted company

with the idea that no person need make good

the loss he innocently causes, will either return

to that principle, abandoning the position they

now occupy. or that they will go on in the path on

which they have started and will work out some

new principle for the distribution of the loss,

which will satisfy the more highly socialized

modern sense of justice."

Uniformity of Law. "The Uniform Ne

gotiable Instruments Law: Is it Producing Uni

formity and Certainty in the Law Merchant?"

By Crawford D. Hening. 59 Univ. of Pa. Law

Review 471 (Apr.).

Section 14 of the Act, relating to the title of

the holder of paper executed in blank and filled

up by an a ent of the maker in violation of his

authority. been variously interpreted, the

Supreme Court of Iowa intergeting in exactly

the opposite way from the nglish Court of

Appeals’ interpretation of the same clause in

the English Act. This episode "exemplifies one

of the constant dangers of codification. If

ri hts are limited by a code to a certain class

0 rsons and that class is defined in a codedefi‘iieition there is constant danger lest the

makers of the code have made the code-defini

tion too restricted and thereby have excluded

from the class those who previously had enjoyed

the rights thereafter limited to the code-defined

class.’

Other sections of the Act which have been

variously construed are discussed.

The writer does not reach in this first install

ment the central problem of his inquiry, which

aims to settle the following questions: —

"First: The purpose is to show the resent

situation with respect to uniformity o inter

pretation of the same sections of the Act by

different state courts.

"Second: The purpose is to discuss the ques

tion whether, if uniformity is being accomplished,

the resulting rule of law is desirable.

“Third: To int out some of the variations

between the ct as originally recommended

and the Act as adopted in several states, or

modified by subsequent legislation.

"Fourth: The general utility of codification

(apart from the possibility of uniformity of

interpretation) in the light of the interpretation

of the Act.

"Fifth: Those changes in the Act by amend

ment or repeal of certain sections now needed

in the interest of uniformity."

"A Plea Against Playing a Lone Hand in

Workmen's Compensation Legislation in Illi

nois." Editorial. By J. H. Wligmore]. 5

Illinois Law Review 571 (Apr.).

"Senate Bill No. 283, for a workmen's com

pensation system in Illinois, has been reported

out favorably from committee. . . . It is one

of the good bills among man such now pending

in many states. But it oug t not to pass now.

And the ve reason is that there are so manyother good rbills now pending in other states.

Massachusetts, Minnesota, Indiana, Ohio, Wis~consin and a few other great industrial states

are all now considering such bills. They all

differ, however, in vital provisions and in details

of phrasing which affect the sec of the risk

covered. This wide variation 15 their great

defect, and a dangerous one. Uniformity is the

most desirable single feature in such legislation.

And no two of them are identical in a single one

of the dozen essential principles involved.

"The danger is—- yes, the certainty is — that

confusion will be ‘worse confounded’if these bills

pass now. Industry is now on a basis of uniform

conditions. The same market, the same machin

ery, the same wage scales, the same unions, the

same employers’ associations, the same insurance

companies, affect the liability under present

law in all these states. There are no state lines;

the cleavage goes on entirely different lines.

The industries compete on conditions which have

nothing to do with state lines. To change the

basis of liability on state lines alone is merely

to add new burdens without removing the

present ones, and to offer to emplo ees a vain

relief from present inequities. he whole

purpose of the progressive legislation is to sub

stitute a basis of unqualified industrial risk

instead of a basis of qualified dama e-liability

for fault. The two cannot co-exist; t e'y would

cripple the industry, and the present crude

system of injury-litigation would remain un

abated. Until several leading states can 80

on the new basis together and with fair uniform

ity, it is useless to expect any real alleviation

"This uniformity is bound to come, In a shol’t

year or two. Give the states a chance t0 8"

together. The first time they ever got together
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was last October, here in Chicago. Progress

was made, but no final results were reached.

Since then, the Civic Federation has drafted a

Uniform Bill, and the Committee of the National

Conference on Uniform State Laws has drafted

a Uniform Bill. These three Uniform Bills have

not yet been considered in conference. Give the

country a chance to get together on one of them.

A lone hand in such a game is a dangerous thing.

Nothing substantial is lost by waiting. The

legislation is sure to come —- coming as ast and

as surely as spring weather. A little delay will

bring it in workable and healthy form, which

will place Illinois industries on the same footing

as its great neighbors and competitors. To give

this proposed law a place on the books now is

to fasten on the state of Illinois a series of judi

cial interpretations and a scale of insurance

rates which will isolate Illinois from the general

movement and hold it apart for years to come."

“Uniform State Laws." By Nathan William

MacChesney. 5 Illinois Law Review 521 (Apr.).

See p. 295 supra.

See Negotiable Instruments.

Waters. “Public Regulation of Water Power

in the United States and Europe." By Prof.

John A. Fairlie. 9 Michigan Law Review 463

(Apr.).

Valuable as a succinct summary of the legisla

tion regulating water power rights, as it exists

in the federal and state 'urisdictions, and in

the chief countries of the ontinent of Europe.

Wills. See Conflict of Laws.

Workmen's Compensation. “The Awaken

ing of the American Business Men; III, Indus

trial Indemnity." By Will Irwin. Century,

v. 82, p. 118 (May.).

Mr. Irwin has summarized pregnant infor

mation with the ability of an accomplished

journalist, and his paper offers a vigorous,

yet dispassionate layman's argument for

compulsory workmen's compensation.

See Uniformity of Laws.

Miscellaneous Articles of Interest to the

Legal Profession

Biography. Grotius. “Grotiusand the Move

ment for International Peace." By R. Walton

Moore. 45 American Law Review 194 (Mar.

Apr.).

Lammasch. "Professor Heinrich Lammaschff

By Professor Redlich. 11 Journal of Compara

tive Legislation, No. 24 n. s., p. 209 (Mar.).

Morgan. “The Life Story of J. Pierpont

Morgan." By Carl Hovey. Metropolitan,

v. 34, p. 245 (May).

This installment deals with the United States

Steel Corporation, and dramatically recounts

the etc of Mr. Morgan's greatest financial

and in ustrial achievement in successfully

organizing and establishing this great corpora

tion.

Wilson. "Woodrow Wilson: Possible Presi

dent." By William Bayard Hale. World‘:

Work, v. 22, p. 14339 (May).

‘ A fascinating portrayal of a potent and attrac

tive personality.

Esperanto. "The International Society of

Esperantist jurists." By William E. Bafi.

45 American Law Review 235 (Man-Apr.).

“The unification of the excellencies of the

common law and the Corpus juris Civilis will

be brou ht about by Esperanto in the course of

time. either system will be supplanted

both will become harmonized and invigorated

thereby. There must follow legal changes as

soon as the advocates of one country, looking

for needed legislation in other countries, find the

need anticipated in a foreign country and avail

themselves through Es ranto to receive the

information required. n this way, it is to be

noted, it will be possible forl awyers using Es

peranto to receive information on all legal

topics of interest directly from the original

foreign sources. Private reports will be ex

changed between the lawyers of the various

countries."

Expansion of Trade. “Gennan and Ameri

can Methods of Production." By W. H. Dooley.

Atlantic, v. 107, p. 649 (May).

"Every trade and district of Europe has its

own knives, and they are constantly making

new patterns for new societies or districts. In

some cases one firm will average two new

patterns a week for two years. This is a trade

which will not be standardized, and that is one

reason why America has failed to compete.

Herein lies an important difference between

the European and American manufacturers:

the former is always anxious to meet the needs

of the market, while the latter standardizes

certain brands and offers nothing else."

"The Industrial Future of China." By Prof.

E. A. Ross. Century, v. 82, p. 34 (May).

"It is not likely . . . that the march of in

dustrialism in China will be so rapid and tri

um hant as many have anticipated. Jealousy

of t e foreigner. dearth of capital, ignorant labor,

ofiicial ‘squeeze,’ graft, nepotism, lack of experts,

and inefficient management will long delay the

harnessing of the cheap labor power of China."

Fiction. “Things that are Caesar's." By

Elizabeth Moorhead. Scribner's, v. 49, p. 600

(May)

The story of a woman who told the truth in

court and gave up a fortune legally hers.

History. “The Women of the Caesars:

Woman and Marriage in Ancient Rome." By

Guglielmo Ferrero. Century, v. 82, p. 3 (May)

Among ancient societies the Roman was

probably that in which, at least among the

better classes, woman enjo ed the greatest

social liberty and the greatest egal and economic

autonomy. There she most nearly approached

that condition of moral and civil equality with
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man which makes her his comrade, and not his

slave — that equality in which modern civiliza

tion sees one of the supreme ends of moral

progress.

Money-Lending. "American Unthrift." By

Charles T. Rogers. Atlantic, v. 107, p. 693

(May)

Throwin much light on the extensive business

of money- ending, as it is actually conducted

in typical cities of the country.

Party Politics. "The Meaning of Insur

gency." By Ray Stannard Baker. American

Magazine, v. 72, p. 59 (May).

"There is too much bitter history connected

with both of the old party names; too much

prejudice in the South, too much partisanship in

the North. What is needed is a new progressive

party which shall unite all the progressives

of the country."

"The Biggest Boss of Them All." By Frank

Parker Stockridge. Hampton's Magazine, v. 26'

p. 616 (May).

"Cox is the last of the old-time city bosses

who ruled by sheer might-the last, and the

greatest. No power more absolute than that of

Cox has ever been exercised in the United States;

no other boss in the days of the great bosses

ever contolled a more closely knit, perfectly

organized and well-lubricated political machine,

no other man since the days of Tweed has ever

held a city by the throat with so firm a grip as

has Cox.’

Tarifl. "The A B C of the Tariff Question."

By Andrew Carnegie. Century, v. 82, p. 143

(May)

“Duties should not be levied upon art treasures

im orted, because these tend to gravitate to

pu lic galleries and thus become the priceless

possessions of the people. Although held for

a time by their owners a generation comes

when an owner bereft of family, perhaps, or for

other reasons, bequeaths them to the city. They

are not ‘consumed’ as luxuries are."

"The Reciprocity Agreement, from a Canadian

Standpoint." By Hon. George E. Foster, M.P.

North American Review, v. 193, p. 663 (May).

"We have at great cost opened our vast rairies

and established an industrial system or the

purpose of attracting population and capital

and developing our rich natural resources. For

thirty years we have been ex ending money

lavis ly in perfecting our east and)west transport,

to develop our interprovincial trade, and facili

tate exchanges with the mother country.

"The reciprocity pact cuts strai ht across

this development and this ideal, isconnects

our provinces, attacks our industries, taps our

east and west connections by north and south

lines, and menaces our national solidarity."

"Blasting at the Tariff Wall." By Arthur

Wallace Dunn. Metropolitan, v. 34, p. 131

(May)

Treating of the Canadian reciprocity bill,

and particularly of the attitude of insurgent

Republicans in Congress toward it.

Taxation. "The Things that are Caesar's;

IV, Taxes two Sides of the Line." By Albert

Jay Nock. American Magazine, v. 72, p. 76

(May).

"There is no such thing in Canada as a general

property tax. . Absolutely nothing can be

done as long as the general-property tax remains

in our constitutions, or as long as the taxing

power of the Legislature remains under consti

tutional restraint of any kind." The taxing

systems of this country and Canada are compared,

greatly to the advantage of the latter.

Latest Important Cases

“Commodities Clause.” Hepburn

Act — Stock Ownership in Sham Corpora

tion. U. S.

The commodities clause of the Hep

burn rate law, interpreted two years ago

by the Supreme Court of the United

States (21 Green Bag 301) into what was

commonly supposed to be an impotent

group of words, was given new life

April 3 by that same tribunal in U. S. v.

Lehigh Valley R. R. Co. (L. ed. adv.

sheets p. 387). The "commodities”

clause made it unlawful for a railroad to

transport in interstate commerce any

commodity produced by it, or in which

it might own or have any interest, with

certain exceptions. The government

sought to reach under the law a number

of railroads carrying anthracite from

Pennsylvania.

In ruling that the bill in the govern

ment's suit might be amended Mr

Chief Justice White said:—

"While that decision [the former deci
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sion of the Supreme Court] expressly

held that stock ownership by a railroad

company in a bona fide corporation,

irrespective of the extent of such owner

ship, did not preclude a railroad company

from transporting the commodities man

ufactured, mined, produced or owned by

such corporation, nothing in that con

clusion foreclosed the right of the

government to question the power of a

railroad company to transport in inter

state commerce a commodity manufac

tured, mined, owned or produced by a

corporation in which the railroad held

stock, and where the power of the rail

road company as a stockholder was used

to obliterate all distinctions between the

two corporations. That is to say, where

the power was exerted in such a manner

as to so commingle the affairs of both

as by necessary effect to make such

affairs practically indistinguishable, and

therefore to cause both corporations to

be one for all purposes. . . .

"Our duty is to enforce the statute,

and not to exclude from its prohibitions

things which are properly embraced

within them. Coming to discharge this

duty it follows, in view of the express

prohibitions of the commodities clause,

it must be held that while the right of a

railroad company as a stockholder to

use its stock ownership for the purpose

of a bona fide separate administration

of the affairs of a corporation in which

it has a stock interest may not be denied,

the use of such stock ownership in

substance for the purpose of destroying

the entity of a producing, etc., corpora

tion, and of commingling its aflairs in

administration with the affairs of the

railroad company, soasto make the two

corporations virtually one, brings the rail

road company so voluntarily acting as

to such producing, etc., corporation

within the prohibitions of the commodi

ties clause."

Direct Government. Initiative and

Referendum Unconstitutional. Texas.

The Texas Court of Appeals unani

mously decided March 9 that the initia

tive and referendum are unconstitutional.

The case arose upon the violation of an

ordinance regulating telephone rates in

Dallas. The charter of Dallas both gives

the usual oflicials the usual powers to

regulate public facilities, and adds that

when such regulations are adopted by

the method of the initiative and refer

endum they cannot be altered except

by a similar submission to the popular

vote. The defendant violated such an

ordinance, and its validity was essential

to the punishment of the telephone ofli

cial who disregarded its terms.

The Court said: —

"Under our Constitution the prin

ciple of making laws is that the laws

are made by the people, not directly,

but by and through their chosen repre

sentatives. By the act under considera

tion this principle is subverted, and the

law is proposed to be made at the last

by the vote of the people, leading inevi

tably to what was intended to be avoided

—confusion and great popular excite

ment in the enactment of the laws."

Employers’ Liability. Waiver of

Remedies at Law by Contract of Accident

Insurance 0r Benefit—Freedom of Con

tract may be Limited by Legislation De

priving such Contracts of Force —Legis

lative Powers. U. S.

An important point of employers' lia

bility and workmen’s compensation legis

lation was disposed of in Chicago, Bur

lington é'Quincy R. R. Co. v. McGuire,

219 U. S. 549, decided by the United

States Supreme Court Feb. 20. The

question arose under section 2071 of the

Iowa code, as amended in 1898, which

in substance provides that no contract

restricting the liability of the employer
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to his employees for damages for negli

gence shall be legal or binding, even

though such contract be a contract

between employer and employee provid

ing for insurance relief, benefit or

indemnity in case of the employee's

injury or death.

The Court upheld the statute, Mr.

Justice Hughes basing his decision on

the general ground that such a limitation

of the employee's freedom of contract is

within the legislative power to regulate

the relations of employer and employee,

and competent in order to make such

liability as may be legally imposed on

the employer eflective.

Hence there seems to be nothing in

this decision inconsistent with the view

that the legislature, in regulating labor

conditions, has power to validate, as well

as to disallow, contracts relieving the

employer from liability for damages at

law. There therefore seems to be

nothing in the decision irreconcilable

with the principles of a system of elective

workmen's compensation.

Interstate Commerce. Stale Statute

Relating to Train Crews Does not Burden

Interstate Commerce. U. S.

Last year's decisions of the Supreme

Court in International Text-Book Co. v.

Pigg, 217 U. S. 91, Western Union Tel.

Co. v. Kansas, 216 U. S. l, and Pullman

Co. v. Kansas, 216 U. S. 56, were im

portant as prohibiting to the states the

passage of legislation applicable to for

eign corporations of such a form as to

burden interstate commerce. That this

doctrine will not be carried beyond cer

tain limits is evident from the decision

rendered Feb. 20 in Chicago, Rock Island

S’ Pac. Ky. Co. v. Arkansas, 219 U. S.

453. In this case Mr. Justice Harlan

held that a state statute prescribing a

minimum of three brakemen for freight

trains of more than twenty-five cars,

operated in the state, does not amount

to an unconstitutional regulation of

interstate commerce when applied to a

foreign railway company engaged in

such commerce. The Court said: —

“Beyond doubt, passengers on inter

state carriers while within Arkansas are

as fully entitled to the benefits of valid

local laws enacted for the public safety

as are citizens of the state. Local

statutes directed to such an end have

their source in the power of the state,

never surrendered, of caring for the

public safety of all within its jurisdic

tion; and the validity under the Con

stitution of the United States of such

statutes is not to be questioned in a

federal court unless they are clearly

inconsistent with some power granted

to the general government, or with some

right secured by that instrument, or

unless they are purely arbitrary in their

nature."

Transportation Can be Issued only for

Money—Annual Passes for Life Un

lawful — Acceptance of Advertising in

Payment. U. S.

A carrier engaged in interstate com

merce cannot lawfully charge, collect or

receive anything but money for trans

portation on its road since the enactment

of the act of June 29, 1906 (34 Stat. at

L. 584, chap. 3591, U. S. Comp. Stat.

Supp. 1909, p. 1149), § 6, prohibiting

any carrier from demanding, collecting,

or receiving “a greater or less or diflerent

compensation" for the transportation

of persons or property, or for any service

in connection therewith, than that speci

fied in its published schedule of rates.

Such was the holding of the United

States Supreme Court in Louisville 8

Nashville R. R. Co. v. Mottley, 219 U. S.

467, decided Feb. 20. And it was held

that the prohibition of the same section

made unenforcible an agreement by an
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interstate carrier to issue annual passes

for life in consideration of a release of a

claim for damages, though entered into

prior to the act of June 29, 1906.

A similar result was reached in Chicago

Indianapolis 61’ Louisville Ry. Co. v.

U. 5., 219 U. S. 486, decided at the

same time. It was held in this case

that advertising may not be accepted

in payment for transportation without

violating the provisions of the act of

Feb. 4, 1887 (24 Stat. at L. 379, chap.

104, U. 5. Comp. Stat. 190], p. 3154),

and the acts amendatory thereof; and

also that a state statute authorizing

such transactions must give way in so

far as conflicting with the provisions of

the federal act.

See “Commodities Clause."

Monopolies. Sherman Anti-Trust

La'w—— “Rule of Reason" — Undue Re

straint of Trade— Court must be Guided

by Established Law and Duty to Enforce

Public Policy Embodied in the Statute.

U. S.

For U. S. v. Standard Oil Go. see p. 279

supra.

Contracts Giving Jllanufacturer Control

of Retail Price — Restraint of Trade.

U. S.

' The question of the right of a manu

facturer to control the price of his

article to the consumer was dealt with

in Dr. Miles Medical Co. v. John D.

Park é‘ Sons Co., decided by the United

States Supreme Court April 3 (L. ed.

advance sheets, p. 376). The manufac

turer sought to enjoin the Cincinnati

firm from inducing dealers who had pro

cured medicines from the manufacturer

to sell to it in violation of a contract

with the manufacturer and from selling

medicines procured in this way at "cut

rates?’ Mr. Justice Hughes said that

the medical company had made the

mistake of considering its monopoly of

manufacture to be a monopoly ofsale

“With respect to contracts in resin-n

of trade, the earlier doctrine of ti!

common law hasbeen substantially mai

tied in adaptation to modern condition.

But the public interest is still the firs:

consideration. To sustain the ram:

it must be found to be reasonable bu'i

with respect to the public and to ti!

parties, and that it is limited tois fairly necessary, in the circumstant:

of the particular case, for the protectz:

of the covenantee." The Court cits:

with approval the words of Lord MHnaghten in Nordenfelt v- .llaxim Xv‘denfelt Guns 8 Ammunition 07- (A C

565, 6 Eng. Rul. Cas. 413), and“But agreements or combinations bf‘tween dealers, having for their 50k

purpose the destruction of oompetl'ii'l

and the fixing of prices, are injurioui

to the public interest and void. The.‘

are not saved by the advantages whim

the participants expect to derive from

the enhanced price to the Consume‘![Citations omitted] The complainiillts

plan falls within the principle Whirl2

condemns contracts of this clasS-"

Mr. Justice Holmes, dissenting, said:

"There is no statute covering the Case?

there is no body of precedent that, by

ineluctable logic, requires the condu'sion to which the court has come. The

conclusion is reached by extending 3

certain conception of public policy [0

a new sphere. On such matters we are

in perilous country. I think that at

least it is safe to say that the H106t

enlightened judicial policy is to let

people manage their own business in

their own way, unless the ground for

interference is very clear."

Taxation. Federal Corporation Tax ’

Excise or Direct Tax — Taxation of 5141‘

Agencies. U. S.

A far-reaching decision sustaining the

federal corporation tax law was rendered
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of the Justices dissenting, was to the

effect that an excise tax may be im

posed upon “the actual doing of busi

ness in a certain way.” Considering the

point that the tax is a direct tax and

hence could not be levied by Congress

unless apportioned, the Court said:—

“Within the category of indirect taxa

tion, as we shall have further occasion to

show, is embraced a tax upon business

done in a corporate capacity, which is

the subject-matter of the tax imposed

in the act under consideration. The

Pollock case construed the tax there

levied as direct, because it was imposed

upon property simply because of its

ownership. In the present case the tax

is not payable unless there be a carrying

on or doing of business in the designated

capacity, and this is made the occasion

for the tax, measured by the standard

prescribed. The difference between the

acts is not merely nominal, but rests

upon substantial differences between the

mere ownership of property and the

actual doing of business in a certain

way.

"It is unnecessary to enter upon an

extended consideration of the technical

meaning of the term ‘excise.’ It has

been the subject-matter of considerable

discussion—the terms duties, imposts

and excises are generally treated as

embracing the indirect forms of taxation

contemplated by the Constitution. . .

"Duties and imposts are terms com

monly applied to levies made by govern

ments on the importation or exportation

of commodities. Excises are ‘taxes laid

upon the manufacture, sale or consump

tion of commodities within the country,

upon licenses to pursue certain occupa

tions, and upon corporate privileges.’

Cooley, Const. Lim. 7th ed. 680.

"The tax under consideration, as we

have construed the statute, may be

described as an excise upon the par

ticular privilege of doing business in a

corporate capacity, 1'. s., with the ad

vantages which arise from corporate

or quasi corporate organization; or,

when applied to insurance companies,

for doing the business of such com

panies."

With reference to the argument that

the tax constituted an infringement by

the federal Government of the sovereign

powers of the states, inasmuch as it

taxed privileges conferred by the state

governments, the Court said:—

"It is no part of the essential govern

mental functions of a state to provide

means of transportation, supply artifi

cial light, water and the like. These

objects are often accomplished through

the medium of private corporations,

and, though the public may derive a

benefit from such operations, the com

panies carrying on such enterprises are,

nevertheless, private companies, whose

business is prosecuted for private emolu

ment and advantage. For the purpose

of taxation they stand upon the same

footing as other private corporations

upon which special franchises have been

conferred."

Other questions, such as those of uni

formity and discrimination, were also

considered.

workmen’s Compensation.

Employers’ Liability.

See



  

OVERCROWDING OF THE LEGAL

PROFESSION

T is estimated that there are 16,000

lawyers in New York City alone,

and that not more than half of them

succeed in making a fair living. A

similar situation doubtless prevails in

all the large cities of the country. The~

pressure to which the other half that is

unable to earn a fair livelihood is sub

ject must give rise to innumerable temp

tations, and it is surprising that the

ethical standards of the profession are

not much lower than they are.

Such a condition of things readily

tends to the production of unnecessary

litigation, and to the prolongation of

suits at the client's expense by resort

to chicanery and subterfuge. The abuse

of the contingent fee, ambulance-chasing,

and overzealous employment of techni

calities, while of course not attributable

to any one cause, certainly owe much of

their prominence to the powerful induce

ment constantly offered to sacrifice the

higher ideals of the profession to selfish

greed. There is much talk about the evils

of the defective administration of justice,

and a very important factor in the

present situation is too often overlooked.

A large part of the profession is con

stantly subject to a terrible pressure to

sacrifice honor to expediency, and what

ever may be accomplished by the numer

ous benefioent reforms which are being

pressed forward on every hand with

admirable determination, the evils of

. l!!! #9. LEE.E!!!
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our present legal procedure cannot be

entirely extirpated so long as sordid and

selfish considerations constantly inter

fere, in a large proportion of cases, with

the profession's practising what it

preaches.

It is neither feasible nor desirable to

limit the size of the profession by legis

lative enactment, so it would be a mere

waste of time to discuss a remedy which

would be efficacious but is not available.

It is possible, however, for professional

associations to organize more effectively

for the suppression of practices injurious

to the public weal. If the impecunious

lawyer who succumbs to temptation is

subjected to the certainty of condign

punishment from which there is no pos

sible escape, his example will be an

object-lesson to others not to imitate him.

Fines, suspension or disbarment should

follow upon wrongdoing so surely that

no one can be in a position to profit by

infractions of the code.

A certain amount of poverty and

hardship in a crowded profession is

inevitable, and it would be useless to try

to suppress it, but the legal profession

can aim at securing justice to its mem

bers, and at the encouragement of those

who prefer to get business honestly and

to conduct it by fair and honorable

means. So soon, therefore, as objec

tionable practices are promptly visited

with the requisite penalties, and evil

ambitions are thwarted, the rewards of

the profession will be distributed in a

more equitable manner and poverty will
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be less apt to be encountered where it is

undeserved and is not the consequence

of lax standards of professional conduct.

A circumstance which undoubtedly

menaces the well-being of the profession

as a whole, and of the entire community,

is the concentration of legal business in

the hands of a small proportion of prac

titioners. Petty actions which might

often with advantage to the client be

entrusted to the younger struggling mem

bers of the profession, are snapped up by

large firms which have not the facilities

for giving them proper attention. When

one of these cases is called in court

the lawyer having it in charge often has

a more important case which demands

his attention elsewhere, and the result is

that requests for adjournments are so

frequent as to be an intolerable nuisance

and to furnish one of the chief factors in

the law's delays. The courts have formed

the habit of too frequently, without

proper excuse, yielding to these requests.

Were our judges to refuse to grant

adjournments except for adequate cause,

and to compel the parties to proceed

with their trial or sufler judgment to be

entered by default, the business of the

courts would be immeasurably hastened,

and the client would soon be able to look

for a prompt adjudication of the

matter in controversy. He would soon

learn to give his case only to a lawyer

in a position to handle it promptly and

efiiciently, and the result would be a

wholesome diffusion of legal business

which would benefit the entire profes

sion.

The evil of an overcrowded profession

is not in itself serious, so long as it does

not engender other and greater evils.

By more effective organized effort, on

the part both of the bench and of the

bar, it seems to us that it is reasonable

to hope for the suppression of these

secondary evils which obstruct the ad

ministration of justice and have a perni

cious effect on the profession as a whole.

The profession will then offer better

prospects of advancement to deserving

beginners and the premium at present

placed on questionable methods will be

removed. '

"A. LINCOLN. MARCH 7, 1832"

5 time passes and the distance

widens between the present and

the closing years of the Great Emanci

pator's life, few incidents are so insignifi

cant, touching that life, as to be

without public interest. For this rea

son we venture the following narrative,

vouching for nothing except that the

men who made the discovery named are

well known and thoroughly reliable per

sons. The log with its inscription can

answer for itself.

A man by the name of Morgan —— Wil

liam Morgan — living at Osbernville,

Illinois, a little town fifteen miles south

west of Decatur, the city, by the way, in

which was held the state convention

that nominated Mr. Lincoln for the presi

dency, recently brought to the cus

todian of the State Historical Library,

a section of red-elm log, measuring some

twenty inches in length, and bearing

on one side of it the following inscrip

tion:—

“A. Lincoln. March 7, 1832."

The log was discovered more than a

year ago in a pile of drift in the Sanga

mon river, and that the name and date

carved upon it were carved by Lincoln,

there seems to be but little doubt among

those personally familiar with the his

tory of Mr. Lincoln's early life and

habits. It is recalled by these men that

Lincoln was quite as much given, in

those earlier days, to the inscription of

his name, here and there, as he was in

later years to sitting for his picture;
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not because of vanity — for he was

anything but vain — but because it was

a simple source of pleasure to him.

Mr. Morgan gives his story of the

finding of the log in a rather concise

way, so that we have followed, largely,

his own words in the transcription of it.

"Richard Cochran and I were to

gether when we found the log; it was in

March, 1910. We were prying out some

large pieces of wood from a drift that

had formed in the Sangamon, at a bend

just north of Osbernville, when part of a

tree about twelve feet long was released

and rose to the surface of the river.

I didn't think anything of that until

Cochran exclaimed, ‘My God, look at

this!’ We both stared at it. The part

bearing the inscription included the fork

of the tree, so we sawed off the upper

portion where the two limbs branched

and then cut the log in two, several

inches below the inscription.

“The point where we found the log

was less than a mile, I should say, from

the old Hanks farm, just over the line

in Macon county, where Lincoln lived

for a time. The part of the log that re

mained was perhaps four or five feet long.

The part having the inscription I took

home, intending some time to take it to

Springfield and place it in the hands of

someone where it could be kept for a

while for people to see.”

Morgan, who has lived near Osbem

ville, where he was born in 1839, has

no doubt as to the genuineness of the

inscription. He thinks the tree lay

upon the ground and that Lincoln, who

was engaged in cutting rails on the

Hanks farm, probably sat upon it while

resting or eating his lunch, and on the

day named, March 7, 1832, whiled away

a few moments while he was resting

from his rail-splitting, in cutting this

inscription.

The style of the signature, "A. Lin

coln,’ was the form Lincoln invariably

used, and is an indication of its genuine

ness, at least. The letters are evenly

carved, evidently with a sharp knife,

as the letters, after all these years, are

an eighth of an inch deep. Lincoln’s

name is on the first line and the date a

line below it.

Robert Warnock, one of the oldest

residents in Christian county -— Osbern

ville is in Christian county—believes

fully in the genuineness of the inscrip

tion. He knew Lincoln when he, War

nock, was a lad of nine. Lincoln went

to Macon county, to the Hanks farm,

only a few miles from where Osbemville

now is, in 1831, and was twenty-three

years old when he carved his name

in the trunk of the old red-elm tree

now in the Historical Library at

Springfield.

Lincoln came to Springfield in 1837, five

years after his engagement on the Hanks

farm alluded to above, and entered upon

the study of law and the marvelous

career that was to end in martyrdom.

There are still a number of men living

in Springfield who knew him even at

this early period, and who knew him

intimately in later years. Among this

number are John W. Bunn, Dr. Wil

liam Jayne and Senator Shelby M.

Cullom. It is quite true, of course, that

Mr. Lincoln was unassuming and of an

extremely amiable disposition, but it

is utterly a mistaken notion that he

lacked dignity or was wanting in ambi

tion.

In a recent interview with Mr. Bunn

touching this matter, he said: “Those

who profess to have been familiar with

Mr. Lincoln, and speak of calling him

‘Abe,’ are presuming on ignorance. The

people of Springfield knew him only as

‘Mr. Lincoln.’ He was a young law

student when he came here in the spring
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of ’37. He had already been a mem

ber of the legislature for two terms, and

as the leader of the ‘Long Nine’ had

done more than any other man to bring

about the removal of the state capital

from Vandalia to Springfield. They

may have called him ‘Abe’ in Indiana,

and out here in New Salem, where he

spent his boyhood and youth, but not

here in Springfield. Naturally, many

have wished to make it appear that

they were intimate with Mr. Lincoln,

but, unfortunately for their stories, when

they speak of calling him ‘Abe’ they

simply disprove their claim.”

That he was ambitious to become a

man of distinction in public life there

can be no manner of doubt. In 1832

he was splitting rails in the Sangamon

bottoms and dreaming dreams. Five

years later, after having been elected

twice to the legislature, he is every

where regarded as a man of far more

than ordinary promise. Dr. Jayne, who,

by the way, was made Territorial Gov

ernor by Mr. Lincoln during his first

administration, met him for the first

time in 1836. "At that time," said

Dr. Jayne in a little chat some time

ago, "he was still living at New Salem,

where he was surveyor and postmaster;

even then there was something about

the ungainly, poorly-clad young man

that foretold, to an observing mind, a

bright future for him in public life.

"He was often in Springfield while

living in New Salem, and it was when

on one of these visits that I first saw

him. My father and I took dinner

at the same table with him in the com

mon dining-room of the Rutledge Tav

ern. Later in the day I heard my

father say to N. W. Edwards, his partner

in a store at Huron, and long afterwards

Mr. Lincoln's brother-in-law, ‘That

young man Lincoln will some day be

governor of Illinois.’ I was then a boy

of ten, but I thought my father must

be insane to say such a thing. I had

seen two governors, Ninian Edwards of

Belleville, and Joseph Duncan of Jack

sonville; they were very different look—ing men from Mr. Lincoln. They were

well dressed, drove about in their own

carriages and were attended by ser

vants. Mr. Lincoln made no such show

ing as this. My father's prophecy

seemed ridiculous; but time proved

my father's foresight much better than

his son 5.

But Lincoln's ambition was neither

selfish nor mean. When he came to

Springfield to enter upon the study of

law he made his home with Joshua

Speed, a merchant, and a warm, per

sonal friend. One day in a conversa

tion of a somewhat serious nature, he

said: “Speed, when I am dead I want

my friends to remember that I always

pluck a thorn and plant a rose." His

life certainly attested this, in its fullest

sense; but he was not a god, and while

he abhorred notoriety in its grosser

forms, he did not disdain praise nor

decline thefriendship of the great; and,

although his tastes were simple, they

were catholic, but catholic without being

coarse.

After his debate with Douglas, and

after he had been named for the presi

dency, he was still reluctant to be made

conspicuous, so much so, indeed, that

when Mr. Scripps of the Chicago Trib

une came to him asking material for a

campaign biography, he hesitated to aid

him, first, because he disliked anything

that savored of display, and secondly,

we may fairly take it, because he felt

that there was very little in his life out

of which such a biography could be

constructed. In going over the matter

with Mr. Scripps, he said: “There is no

romance, nothing heroic in my early

life; the story can be condensed into
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one line, and that line you can find in

Gray's Elegy:—

"The short and simple annals of the

pmr'l I’

But his later life was not lacking in

heroism, at least, and as one recalls the

sombre and tragic circumstances of his

closing years, the words of the old

Hebrew prophet seem to apply to them

with singular fitness:—

"He is despised and rejected of men;

a man of sorrow and acquainted with

grief; and we hid as it were our faces

from him. . But he was wounded

for our transgressions, he was bruised

for our iniquities; and the chastisement

of our peace was upon him."

A CASE IN VERSE

CORRESPONDENT sends us a

clipping from a Binghamton,

N. Y., paper which struck him as more

clever than most attempts at forensic

verse. The case in question was re

called by a recent Supreme Court action,

based upon a record in the same old

docket which contained the versified

pleadings in a suit which has won some

celebrity. The old case was an action

of conversion brought in 1896, both the

parties residing in Deposit, N. Y. "It

is the recollection of local attorneys,” to

quote the Binghamton paper, "that the

attorneys in the case agreed to make

out all papers in the case in rhyme, and

that the matter was adjourned along

and was finally discontinued because

the plaintiff's attorney could not get

his poetry-producing machinery WOTk

ing.”

The defendant's answer was as fol

lows: —

JUSTICE'S COURT ‘

CHARLES JACKSON, Plaintifl',

v. FRANK Fenton. Defendant

Before C. E. Scott, J. P.

To save his rights, in court intact, defendant

here presents his facts: —

First

Defendant says 'twixt man and man

He does not owe this African;

And never did, a single cent,

Since he first struck this continent.

Second

He further says that in this bout,

He'll show the court beyond a doubt,

That what they do in court aver,

Did not and never will occur.

Third

And for a third and full defense,

The statement lacks good common sense;

It fails to show a state of fact

On which a court like this can act.

Fourth

Defendant asks this court to say,

Sir Frankie, you may go your way,

And as the plaintiff's case is lost,

Why, Charley you must pay the cost.

Dated Jan. 7, 1896.

FRANK FENTON, Defendant.

E. D. Cumming, Defendant's Attorney.

ACTION FOR CONVERSION

Brief

The Court decreed to my great grief,

That we in verse must make our brief;

So now we'll try and court the muse

For language to express our views.

The plaintiff here with solemn air

Upon the stand doth sit and swear,

That on one day in '95

He was possessed of dollars five.

This fact defendant don't deny,

Nor does he see the reason why,

If plaintiff was so wondrous blest,

He couldn't let defendant rest.

He says again, and this is true,

He owed defendant and 'twas due;

And that to him he handed o'er

A dollar bill in Maley's store.

He next atiirms he went outdoors,

To pay a knight from Afric's shores;

Sad day for Fenton then, alack,

When Charley paid poor Silas Jack.

'Twas then that Charley saw and spake,

Like this, I've made a great mistake;
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To Fenton then his tale he spun,

And said, I paid you five for one.

Defendant then, with honest zeal

Says, Jackson, do you think I'd steal;

And also said, with right good will,

I'll show you that same dollar bill

What you paid me, then forth he drew,

A dollar bill not very new;

Commercial life and tariff fare

Had won that bill that once was fair.

The plaintifl' then was sore amazed,

A moment on that bill he gazed,

Then cried there is no blood on there;

Poor soul, he saw blood everywhere.

The bill you had from me just now,

Was stained with blood from Jersey cow;

While this one has no bloody mark;

The plaintiff could not see —— 'twas dark.

He testified 'twas getting late,

The time of day was nearly eight;

He had that "five" fixed in his mind,

To all things else he was as blind.

He's not to blame, by passion crazed,

To reason and to logic dazed;

He fiercely rushes from the room,

And seeks a Court to seal his doom.

He begs the Court to quickly send

A summons to his trusty friend,

Who on that fateful yesterday,

Had fought with him the bloody fray.

Then in conversion laid his plaint;

To thus the court with facts acquaint;

How true it is in human strife,

Especially so in legal life,

That pictures painted with words fair,

0ft 'vaporate into the air,

For want of proof the simplest cause,

Are placed beyond the pale of laws.

Conversion must be proved, not guessed,

50 crime is proved or else confessed,

We must not slur another's name

Unless our proof supports the claim.

It would have been inhuman skill

To show that Fenton had such bill,

Or in their being thus estranged,

To show just where he got it changed.

Counsel here may rave and rant,

The fact they do not, shows they can't.

The fact it may have happ’ed, I trow,

Did not and cannot make it so.

Like this the ancient poet sang,

On circumstance shall no man hang;

This rule of such a homely source,

Is still the law in all its force.

And when man's liberty is assailed,

Or to the cross he might be nailed,

'Tis then the rule must stricter be,

To guard the rights of all the free.

No facts by prose herein are stirred,

No naked truth the court has heard

From which he can with all his tact,

Deduct a single wrongful act

That lays the crime at Fenton's door,

Converting thus the plaintiff '9 store;

Nor can be from the proof infer

That such an act did then occur.

There is no proof, howe‘er you strain,

By which the plaintiff can maintain

The case which he in court has brought,

Because that he has proven naught.

That shows defendant did convert,

Five dollars as they do assert;

But looking at its true intent,

It shows defendant innocent.

And so we say from all we've heard,

This Court cannot, from act or word,

Find any proof by which to cheer

The plaintiff by a judgment here.

From proofs we scanned and nothing missed,

The plaintiff's case must be dismissed,

And though he's nipped with legal frosts,

He'll get thawed out while paying costs.

My muse is dead, he lingered long,

Considering my doleful song;

His cause was just, his mission true,

And dying, left it all with you.

Dated Jan. 29, 1896.

Respectfully submitted,

FRANK FENTON, Defendanl.

E. D. Cumming, Defendaru': Attorney.
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‘3 :1‘! International Law

American Society of International Law.

— The fifth annual meeting of the Soci

ety was held at Washington, D. C.,

April 27-29. At the opening session

Senator Root, president of the Society,

delivered an address, after which there

was a general discussion of "the status

of resident aliens in international law,’I

in which Charles Cheney Hyde of

Chicago, Prof. James F. Colby of Dart

mouth College, S. Mallet-Prevost and

James Barclay of New York took part.

At the two following days’ sessions “The

Admission and Restrictions upon the

Admission of Aliens" and kindred topics

were discussed by Solicitor Earl of the

Department of Commerce and Labor,

Theodore Marburg of Baltimore, Prof.

Charles Noble Gregory of Iowa State

University, Prof. J. W. Garner of the

University of Illinois, Frederic R. Cou

dert, and others. The annual banquet

was made notable by an address of

President Taft, the honorary president,

dealing with the sanction of inter

national law, other speakers being Japan

ese Ambassador Uchida, Sir Charles

Fitzpatrick, Chief Justice of Canada;

Martin A. Knapp of the Court of Com

merce; Representative Foster of Ver

mont and Senator Henri La Fontaine of

Belgium.
 

Third National Peace Congress. — The

Third National Peace Congress met in

Baltimore May 3-5, the first having

been held in New York in 1907, and the

second in Chicago in 1909. President

Taft opened the Congress with an

address, and other speakers on the

first day included Harry Holt, presi

dent of the Congress, Cardinal Gibbons

and Andrew Carnegie. On the second

day, addresses were made by Hunting

ton \Vilson, Congressman Richard Bar

tholdt, James L. Slayden, Prof. E. H.

Grifien, Dr. F. W. Boatweight and

James Speyer.

One of the chief speeches made at the

Congress was that of Hon. John W.

Foster, former Secretary of State, on

the afternoon of the closing day, scor

ing our neutrality laws for the faults

revealed in connection with the Mexican

difficulty. Other addresses were made

by Dr. T. Iyenaga, Dr. Lyman Abbott,

Price Collier, President E. D. Warfield

of Lafayette College, Speaker Champ

Clark, Henry Clews, Edwin Ginn and

United States Senator Theodore E.

Burton of Ohio, who was elected presi

dent, the other ofiicers chosen being:

Dr. Benjamin F. Trueblood of Boston,

secretary, and George W. White of

Washington, D. C., treasurer.

The proposed unlimited treaty of arbi

tration between Great Britain and the

United States drew forth appreciative

remarks from many of the speakers.

The proposed League of Peace, as dis

cussed by Mr. Holt, excited interest, as

did also the suggestion of James Speyer

the New York banker, that war might be

prevented by “financial neutrality." In

case two nations went to war without

first submitting their diflerenoes to arbi

tration, why, he asked, should not the

other neutral powers bind themselves

not to assist either of the belligerentS

financially?

The Madrid Conference. —The Insti

tute of International Law, meeting at

Madrid early in May, considered the

question of the employment of mines by

neutral powers for the protection of

their neutrality. The law relating to

international aerial navigation received
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much discussion, especially on the point

whether an air ship should have the

nationality of its owner, as proposed by

the committee, or that of its place of

registration. The latter alternative was

eventually adopted with a qualification.

Another point was whether aerial war

should be forbidden. The British mem

bers were practically unanimous in con

demning the use of air-vessels as engines

of war. Professor Holland, regretting

the very existence of aeroplanes, thought

their free circulation even in time of

peace a public danger.

It“ The term aéronef has been adopted

by‘' the Institute as the best generic term

for vessels used in aerial navigation.

The propositions adopted in their some

what inchoate form are: —

I. IN TIME OF PEACE

l. A distinction is made between public air

vessels and private air vessels.

2. Every air vessel shall have a nationality,

and one nationality only, which shall be that

of the country in which it is registered.

Air vessels shall carry some special sign by

which they can be distinguished.

The state in which registration is applied for

shall determine to whom and under what con

ditions it may be granted, suspended, or with

drawn. Nevertheless, the state which registers

an air vessel belonging to a foreign owner shall

have no right to assert protection over such air

vessel on the territory of the state to which its

owner belongs against the operation of laws

under which the said state may have forbidden

its subjects to register air vessels abroad.

3. International aerial navigation is free, sub

ject to the right of subjacent states, to take

certain fixed precautions with a view to assur

ingEtheir own safety and that of the persons

and property of inhabitants on their territory.

II. IN TIME OF WAR

1. War in the air is permitted, provided it

do not expose the persons or property of non

combatant populations to greater danger than

those to which they are exposed in war on land

or war on the sea.

 

An invitation to meet next year at

Christiania was accepted.

Personal

W. H. Cobb of San Francisco suc

ceeds Oscar Lawlor, resigned, as assist

ant Attorney-General for the Interior

Department.

Judge William P. Whitehouse, who

has been re-appointed to the Supreme

Court of Maine, has been a member of

that bench since 1890.

Hon. George B. McClellan has ac

cepted a lectureship in politics and

government at Princeton University,

a chair having been endowed through

the efforts of some of his friends.

Hon. U. G. Denman, former Attor

ney-General of Ohio, has accepted an

appointment as United States Attorney

for the northern district of Ohio, suc

ceeding the late R. W. Tayler of Cleve

land.

The deadlock in the lowalLegislature

ended April 12, when Judge William S.

Kenyon of Fort Dodge was elected

United States Senator to succeed the

late Senator Jonathan P. Dolliver. Judge

Kenyon was born in Elyria, O., in 1869.

He was Judge of the Eleventh Iowa

judicial district, and in 1903 was ap

pointed attorney for the Illinois Central

Railway. In 1907 he was made general

counsel of that company, with ofiices

at Chicago. He was appointed assistant

to the Attorney-General of the United

States March 14, 1910. His home is at

Fort Dodge, Ia.

Judge Claudius B. Grant, formerly

of the Michigan Supreme Court bench,

laid down some practical rules for brief

making in an address April 15 before the
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Detroit Lawyers’ Club. "It isn't the

long briefs that are always the winners

before the Supreme bench," he sug

gested. “My experience has shown that

a concrete, short statement is the most

helpful one for the court. Sometimes

the lawyer thinks he should cite a host

of authorities to sustain his case. It

isn’t necessary to cite a dozen cases to

prove one point. The better way to do,

is to cite the one that establishes a prec

edent and then simply to refer to the

fact that there are other authorities."

Governor Woodrow Wilson, speaking

before the Knife and Fork Club of Kan

sas City May 5, expressed himself as

follows regarding the recall of judges;

"The recall is a means of administra

tive control. If properly regulated and

devised it is a means of restoring to

administrative officials what the initia

tive and referendum restore to legislators

—namely, a sense of direct responsibility

to the people who choose them.

l‘The recall of judges is another

matter. Judges are not lawmakers.

They are not administrators. Their

duty is not to determine what the law

shall be, but to determine what the law

is. Their independence, their sense of

dignity and of freedom, is of the first

consequence to the stability of the state."

President A. Lawrence Lowell of Har

vard University, speaking at the

Founders’ Day exercises at Carnegie

Institute in Pittsburg April 27, con

sidered problems of public administra

tion, saying in part:——

"The habit of frequent changes in public

ofhce means administration by persons unskilled

in their duties, government by amateurs. We

need in the public service both the expert and

the lay elements, and the latter may very well

take the form of non-professional heads to

departments, provided they have under them

thoroughly competent permanent experts. In

many branches of the public service, central

and municipal, we have no expert officials

performing duties that involve the exercise of

discretion; and even in the branches of our admin

istration, like the law, mediml or engineering

departments, where experts are regularly em—

ployed, we rarely allow men to remain in oflice

long enough to acquire the familiarity with their

peculiar problems that confers efficiency and

authority.

“Our people complain loudly, pass and amend

Sherman acts that prove ineffectual and adopt

with ardor ingenious primary laws and muni

cipal charters. only to find the old evils recur

in new forms, for they still believe that liberty

can be bought by formulas and popular enthusi

asm, when its only price is constant vigilance.

We must learn not only to use permanent ofi

cials, but also to control them."

New Legislation

Governor Wilson has affixed his signa

ture to the so-called sterilization bill

passed by the New Jersey legislature,

and with its adoption New Jersey joins

with Indiana, Connecticut and Califor

nia in legislation providing for the sterili

zation of criminals and the hopelessly

defective. (See p. 316 supra.)

An act has been passed in Massachu

setts allowing amendments of pleadings

"changing an action at law into a suit

in equity, or a suit in equity into an

action at law, if it is necessary to enable

the plaintiff to sustain the action or

suit for the cause for which it was

intended to be brought."

The so-called anti-injunction bill be

came law in Massachusetts, April 26,

after being denounced by leaders of the

state bar. The bill provides that in

cases of contempt of court arising from

the issuance of injunctions where the

alleged act of contempt is also a crime

the facts of the alleged violation of the

injunction shall be determined by a jury.
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A bill has also been enacted in Massa

chusetts permitting the Prison Com

missioners to release prisoners from the

state prison on parole, whose minimum

term is more than two and one half

years when they have served at least

two-thirds of such minimum term, pro

vided, however, that no prisoner shall

be so released until he has served at

least two and one half years.

The following joint resolution was

adopted by Congress on April 13:

Resolved, etc., That the chairman of the Com

mittee on the Library of the Senate, the chair

man of the Committee of the Library of the

House of Representatives, the Secretary of the

Treasury, and the president and secretary of

the Alexander Hamilton National Memorial

Association, are hereby created a commission

with power to select a site upon the property

belonging to the United States in the city of

Washington, other than the Capitol and Library

grounds, for the erection of a statue to Alexander

Hamilton, and to have charge of the erection of

said statue, for which purpose $100,000, or so

much thereof as may be necessary in addition

to the funds contributed by the Alexander

Hamilton National Memorial Association, is

hereby appropriated out of any money in the

Treasury not otherwise appropriated.

Miscellaneous

The annual meeting of the Utah Bar

Associations was held at Salt Lake City

April 8. M. E. Wilson spoke on "Our

Ninth Legislature," and Judge White

cotton on “The Evaporation of a Con

stitution.” The address of the retiring

president, Charles E. Baldwin, dealt

with the duty of the lawyer to his pro.fession. The following officers were

elected: E. B. Critchlow, president;

Judge F. C. Loofbourow of Salt Lake,

Judge N. J. Harris of Ogden and each

of the other judges of the other districts,

vice-presidents; Stephen L. Richards,

secretary; L. B. Swaner, treasurer.

Varying views were expressed at

the annual meeting of the American

Academy of Political and Social Science

in Philadelphia early in April, on the

many phases of employers’ liability,

workmen’s compensation and voluntary

insurance. For two days the risks of

modern industry were discussed by such

competent observers as Secretary of

Commerce Nagel, John Graham Brooks,

Walter George Smith, P. Tecumseh

Sherman, Miss Crystal Eastman, James

A. Lowell, James B. Reynolds, John

Mitchell, John Hays Hammond, R. C.

Bolling, Senator J. Mayhew Wainwright,

Charles P. Neill, Dean William Draper

Lewis, Lee K. Frankel, Falcott Wil

liams, Joseph P. Cotton and others.

Obituary

Judge Ogden. — Judge Charles W. Og

den, one of the leading lawyers of

Texas, died April 19 at his home in

Galveston. He was general attorney

for the Texas Midland Railroad, the

San Antonio Traction Company and

other large corporations.

Col. B. F. Abbott. ——The lawyer who

drafted Atlanta's charter in 1874, Col.

Benjamin F. Abbott, died in that city

April 5, at the age of seventy-two. Until

his retirement a few years ago he had

been a leading citizen of Atlanta and

one of the most prominent lawyers in

the state.
 

General Andrew J. Baker.-—General

Andrew Jackson Baker, pioneer Iowa

lawyer, died at Centerville, 1a., April 23.

He had been Attomey-General both of

Iowa and of Missouri. A native of Vir

ginia, he spent the greater part of his

life in Iowa. He was the author of

“Baker's Annotated Constitution of the

United States," issued in 1891.
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judge John H. Rogers.—Federal Judge

John H. Rogers of the western district

of Arkansas died in a hotel at Little

Rock April 17. He went to Arkansas

in 1869 from North Carolina, locating at

Fort Smith. In 1877 he was elected

to the state circuit bench and served

until 1882 and the next year went to

Congress. In 1896 he was appointed

United States Judge by President Cleve

land.
 

Ingold K.Boyesen. —— Ingold K. Boye

sen, at one time one of the foremost

lawyers in the Middle West, died April

20, in Colorado Springs, where he had

lived for the last five years. Before

going there for his health he was a

member of the law firm of Herrick,

Boyesen, Morson & Allen of Chicago,

one of the most prominent corporation

firms of that city. He was a brother of

the late Hjalmar H. Boyesen, the Nor

wegian author.

 

Stephen A. Osborn. — Stephen A. Os

born, a prominent attorney of Denver,

died May 2. He was born in Wisconsin

July 25, 1851, was educated at Tabor

College, Iowa, and began the practice

of law at Brownville, Neb. In Denver

he was associated with the legal depart

ment of the Burlington road for many

years. In Colorado he specialized in

irrigation law and was an acknowledged

authority. He was connected with many

irrigation enterprises.

 

Judge Hiram Knowles. — Hiram

Knowles of Missoula, Mont., died April

6. He began his career in Nevada in

1862, becoming prosecuting attorney of

Humboldt County. In 1865 he moved

to Idaho, and on to Montana in 1866.

From 1868 to 1879 he served as Associate

Justice of the Supreme Court of Mon

tana. He was a member of the Montana

Constitutional Convention in 1889.

From 1890 to 1904 he was United States

district judge for Montana.

 

Sir Henri Taschereau. —— By the death

of Sir Henri Taschereau, Canada has

lost one of its most distinguished lawyers.

Sir Henri, who was born in 1836, was

educated at the Quebec Seminary, and

called to the bar in 1857. In 1878 he

was promoted to the Supreme Court of

the Dominion, of which he afterwards

became Chief Justice. On account of

advancing age he resigned the Chief

Justiceship three years ago, when he

was succeeded by the Right Hon. Sir

Charles Fitzpatrick. He was the author

of works on the criminal law of the

Dominion and on the civil law of Lower

Canada.
 

Edward A. Moseley. — Edward A.

Moseley, secretary of the Interstate

Commerce Commission, died at Wash

ington April 18 after a long illness. Mr.

Moseley was recognized as an authority

upon measures designed to insure the

safety of railway employees and travel

ers, and was instrumental in securing the

enactment of laws requiring the use by

railways of safety devices. Born at

Newburyport, Mass, on March 23,

1846, he was admitted to the bar of the

Supreme Court of the United States,

became a member of the Massachusetts

Legislature, and had been secretary of

the Interstate Commerce Commission

since 1887. He was a thirty-second

degree Mason, a standing committeeman

of the Massachusetts Society of the

Cincinnati, ex-president-general of the

American-Irish Historical Society, and

a member of the Society of Colonial

Wars and many other clubs and societies.
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Judge Rodenbeck and the Proposed Reform

of Procedure in New York

"The New York bar may well command the intellectual respect of the nation. Any

bar that have been able to practise law under the Code of Civil Procedure in the state

of New York with a degree of success which enables them still to receive comfortable

emoluments from their clients have earned no mean distinction." -Attorney-General

Wickersham, a! last annual banquet of New York State Bar Association.

“That immediate simplification of the procedure is imperative is apparent to all

serious-minded members of the profession. Our present system in many respects is so

antiquated and cumbersome as frequently to result in a denial of justice. We are far

behind the states of Pennsylvania and Massachusetts, and much more backward than

England in this regard." — Rzport of Committee on Law Reform, Judge A. T. Clearwalar,

Number 7

Chairman.

T last there is good reason to anti—cipate that the revision of the New

York Code of Civil Procedure which

has long been inel’fectually discussed

will in the next few years be success

fully carried out. The legal profession

of the state is now thoroughly awake

to the necessity of this reform. A bill

has been introduced in the New York

Legislature of which we have the very

best assurance, at this writing, that it

will pass both houses at this session.

This bill continues in existence the able

Board of Statutory Consolidation which

not long ago completed the task of con

solidating the general statutes, and di

rects it to report a plan for the revision

of the civil practice in New York. At

the head of this Board of Consolidation,

assuming that the bill is enacted, will

be Judge Adolph J. Rodenbeck of

Rochester, whom we think ourselves

justified in pronouncing the best fitted

lawyer in the state to take charge of

this important undertaking. For this

task he possesses conspicuous qualifi

cations. His was the guiding hand

which directed for years the gigantic

labor of classifying and consolidating

the general statutes, the successful out

come testifying to his great industry,

zeal and learning. This work proved

Judge Rodenbeck a jurist of rare analy

tical and constructive powers. He has

long devoted much study to the intri

cate details of the complicated problem

of procedure. Two years ago he was

planning a revision of the code, and

the thoughtful paper which he read at

the last annual meeting of the New

York State Bar Association was at once

one of the most notable of recent

contributions to the literature of the

subject and an eminently practical dis

cussion embodying a perfectly feasible

plan of reform. The prospect of Judge

Rodenbeck's now giving the state the

full benefit of his personal equipment is
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the most auspicious factor in the exist

ing situation. If the bill is passed he

will at once take up the work of prepar

ing a plan for the simplification of prac

tice which will be presented for adoption

at the next legislative session.

By many New York lawyers in a good

position to form an estimate of Judge

Rodenbeck's ability, it is felt that there

is no one, either in the state or out of

it, who is so well qualified for preparing

such a plan, or whose suggestions are

more likely to meet with favor by the

judiciary and bar of the state.

Judge Rodenbeck is a native of

Rochester, in which city he resides.

He was educated at the University of

Rochester, being admitted to the bar

of the state of New York in 1887. He

was corporation counsel of Rochester

from 1894 to 1898, member of the New

York Assembly in 1900 and 1901, and

Mayor of Rochester in 1902 and 1903.

He was appointed by Governor Odell

to the bench of the Court of Claims be

fore his term as Mayor expired.

While Judge Rodenbeck was in the

Assembly he became the mainstay of a

joint committee which was investigating

the methods of the Statutory Revision

Commission which had been engaged

since 1889 in revising the statutes of

the state. This committee completed

the unprecedented task of examining

every New York session law from the

earliest times. The results accomplished

under Judge Rodenbeck's direction were

so favorable to statutory reform, and

his report was so encouraging for a

scientific consolidation of the statutes,

that the Board of Statutory Consoli

dation was created in 1904 by act of the

Legislature. Judge Rodenbeck's asso

ciates on this Board were Hon. Charles

Andrews of Syracuse, former Chief Judge

of the Court of Appeals, Justice Judson

S. Landon of Schenectady, William B.

Hornblower and John G. Milbum.

Judge Andrews being unable to serve,

his place was filled by the appointment

of Mr. Moot. Justice Landon died

not long after the Board began its

labors, but the other members carried

the undertaking to its completion. In

1909 the Legislature enacted the con

solidated laws and repealed all other

general laws, thus bringing order from

chaos, and making available a convenient

and scientific classification of the statute

law of the state.

The Board of Statutory Consolida

tion was empowered to revise the Code

of Civil Procedure as well as to consoli

date the statutes, in accordance with

the efforts of the New York State Bar

Association, extending back nearly

twenty-five years, to secure a reforma

tion of the practice. The Board found,

however, that it was physically incap

able of accomplishing both undertak

ings, and confined its attention to

revision of the substantive law. The

revision of the practice was felt to be

so delicate and difficult a task as to call

for independent treatment at some sub

sequent time. The Board did, however,

prepare the way for such a revision, as

it removed from the Code of Civil

Procedure more than five hundred sec

tions or parts of sections of a substan

tive character.

 

In his paper on “The Reform of the

Procedure in the Courts of the State

of New York" read before the State

Bar Association last January, Judge

Rodenbeck reviewed the history of the

Code of Civil Procedure, and of the

numerous attempts and projects to re

form its evils, and indicated the design

which might be utilized in re-arranging

the materials of the code. “Some basis

must be adopted which will appeal to

the mind as consistent and which will

be broad enough to take in all the
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practice provisions in an action. At the

same time a purely scientific or philo

sophical arrangement must be avoided.

It is a question of expediency."

He accordingly proposed a classifi

cation based upon the successive steps

in an action, arranged under the fol

lowing general heads: (1) general pro

visions, (2) commencement, (3) trial, (4)

judgment, (5) review, (6) satisfaction.

When, however, a satisfactory classi

fication has been adopted, and consoli

dation has been accomplished, the

result will be incomplete, Judge Roden

beck said, if the work stops there.

There are reasons for a thorough re

form. But “a total repeal of the pres

ent system would be demoralizing. It

would be unwise to adopt a practice act

not based upon the present code.”

Judge Rodenbeck proceeded to lay

down the principles that should con

trol the drafting of a practice act.

He favored an act as brief as possible,

leaving details to be covered by rules

of court, and showed himself in gen

eral agreement with Professor Roscoe

Pound's proposals in his article on "Some

Principles of Procedural Reform" (4 Illi

nois Law Review 388, 22 Green Bag 237).

He worked out the topic, however, with

much thoroughness, with great vigor

of analysis, and with no little ingenuity,

his conclusions being the more valuable

as those of an independent observer.

To do justice to Judge Rodenbeck’s

paper would require fuller discussion

than can here be accorded it. It difl'ered

from the typical bar association address

in its laborious research, its compres

sion of material, and its clear-cut rea

soning. Not simply a helpful address,

but something more than that, a legal

monograph of striking merit, it deserves

the attention not only of those inter

ested in a local question, but of students

of procedure generally.

The paper met with a favorable re

ception, the Association manifesting its

desire that the reform so ably advo

cated be straightway begun, by adopt

ing a resolution which provided for the

appointment of a committee of five

with full power to act with regard to

Judge Rodenbeck’s recommendations,

and for the printing and distribution of

five thousand copies of the address at the

Association’s expense. In supporting

this resolution Mr. Adelbert Moot

said:

“I have worked with Judge Roden

beck. I know his plan will stand

examination. I know this is a great

subject, and if this plan will not stand

examination it is the first one he ever

submitted in a work of this kind that

I know anything about that would not."

The committee appointed by the

President, Senator Root, consisted of

Judge Rodenbeck, chairman, three other

members of the old Board of Statutory

Consolidation, Messrs. Hornblower, Mil

burn and Moot, and as the fifth mem

ber Charles A. Collin.

The next step, after the appointment

of this committee, was taken when

Frederick E. Wadhams, secretary of the

state bar association, prepared a legis

lative bill requiring these same five

men, as the Board of Statutory Con

solidation, to take up the subject of

revision of the code and report upon it,

provision being included that copies of

this work be distributed to the judi

ciary and members of the bar for sug

gestions and advice.

The enactment of the bill will natur

ally result in the discharge of the bar

association’s committee, and the defeat

of the bill, if it be a remote possibility,

will stir the committee to whatever

action seems most desirable. It has

done no work but awaits developments.

The bill is as follows: —
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STATE OF NEW YORK

No. 1140

In Senate, April 19. 1911.

Introduced by Mr. Saxe—(by request)—

md twice and ordered printed, and when

printed to be committed to the Committee on

Finance.

AN ACT authorizing the Board of Statutory

Consolidation to examine and report a plan

for the classification, consolidation and

simplification of the civil practice in the

courts of this state.

The People of the State of New York, represented

in Senate and Assembly, do enact asfollows:

Section 1. The Board of Statutory Con

solidation created by the laws of nineteen hun

dred and four, chapter six hundred and sixty-four.

consisting of Adolph J. Rodcnbeclt, William B.

Homblower, John G. Milburn and Adelbert

Moot. together with Charles A. Collin, who is

hereby appointed to fill the vacancy existing in

said board, or such other persons as may be

appointed by the Governor in the case of other

vacancies, is hereby continued and directed to

report to the next Legislature a plan for the

classification, consolidation and simplification

of the civil practice in the courts of this state.

Sec. 2. The board shall have power to canduct such inquiries as it may deem necessary

to the preparation of such report. and to hold

sessions in Albany or elsewhere in this state.

The members of the board shall serve without

compensation. but shall receive their necessary

expenses and disbursements incurred in the

discharge of their duties to be paid. together

with the compensation of persons employed by

the board and the other expenses and disburse

ments of the board, by the comptroller out

of any moneys herein appropriated upon the

certificate of the chairman of the board. The

board shall distribute copies of its work to the

members of the Legislature. judges of the courts

and such other persons as it may see fit for the

purpose of securing their suggwtions and admit

The necessary printing of the board Shall be

done by the state printer and payment therefor

shall then be made out of the appropriation for

legislative printing.

Sec. 3. The sum of five thousand dollars

(85,000), or so much thereof as may be neces

sary, is hereby appropriated for the purpOSe 0‘

this act, out of any moneys in the treasury not

otherwise appropriated, to be expended as all“'5

provided.

Sec. 4. This act shall take effect immediately

The Balm (P) of Litigation

‘[We are indebted to a South Dakota subscriber for the following lines written by a

lawyer in Sioux City, Iowa, in the Supreme Court at Des Moines, while he was wait

ing for his "turn at the mill."—Ed.]

OURT now is in session, come near, ye distressed,

And all of your wrongs shall be quickly redressed.

Has any one libeled, or slandered your name

By false accusations, dimmed the glare of your fame.

And brought down the scorn and the cold disrespect

Of neighbors and friends and their cruel neglect

Till your heart is as lead and ambition destroyed,

And life and its hopes are but one dismal void;

Till you look forward to death as release from your pain,

And all hope is abandoned of ever again

Looking men in the face without trembling with dread,

And, try as you will, cannot hold up your head?

Then come into court and damages claim

From him who has dared to so blacken your name,

And when you are through you'll be led to confess

That you've made of the whole an unsavory mess.
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Or, it may be that some one has wronged you in purse,

And when you have dunned him is very averse

To paying the sum, and anathemas dread

Calls down in his wrath on your innocent head, —

That he tells you to go where the climate is hot,

And of paying the bill he has never a thought.

You are outraged in mind that he'd be such a knave,

And you say to yourself that justice you'll have

By suing at law for the overdue money,

And seek the advice of some guileless attorney,

Who tells you his heart is wrung with your wrong,

That no one can hinder success very long,

If you'll employ him in bringing a suit

You'll get judgment, and teach rogues a lesson to boot.

So you hurry to court where your fortunes are cast,

But the lawyer, he keeps all the money at last.

Maybe troubles domestic have clouded your skies,

And the wife who was once as the light of your eyes

Has broken the peace that surrounded your hearth,

And you feel now that she is the worst upon earth.

You forget for the time all the love of the past,

For the box of Pandora has opened at last,

With all of its troubles and plagues brought to view,

And stored till this moment expressly for you.

The thought that yourself may be wrong ne'er occurs

But you feel without question the fault is all hers.

You go to the lawyer just over the way,

Who sits like a spider awaiting his prey,

You tell him your troubles, laying all on your wife,

That she is in fault for the whole of the strife.

He condoles your misfortune, advises divorce,

And charges fat fees as a matter of course.

Court severs the contract that heaven ordained,

And a future of blight and dishonor is gained.

What then shall I say of the courts of the land,

Where the blindfolded Miss holds the scales in her hand?

Are they wrong? No, by no means; the courts are all right,

When viewed as they should be, through reason's clear light.

The ermine of justice, unspotted and pure,

Makes our liberties safe, abiding and sure.

We could not do without them a moment I ween;

They're the wheels most important in all the machine

Of the State; and no freeman should ever deny

This or should question the how or the why,

But swallow the creed as it here is pronounced,
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Or else for contempt he will quickly get bounced.

But the lesson to learn and the sooner 'tis done

The better, my readers will find, every one,

Is not to demand of all slanders the truth,

Nor an eye for an eye or a tooth for a tooth.

And if you are hit on the cheek by a blow,

It has wisely been said, "Tum the other also."

But ne'er go to court when the fires of hate

Are aflame in your soul; — it is better to wait.

P. A. SAWYER.

The Interest and Value of the Study of Legal

Biographyl

BY HON. Hmrron L. CAnsoN'

R. President and Members of the

Bar of Rhode Island: —

I appreciate deeply the distinction

conferred by asking me to share with

you so interesting an occasion. I was

a little at a loss to understand why a

Philadelphia lawyer should be selected,

particularly when I recall that a Phila

delphia lawyer in the early days was not

highly regarded. I remember picking

up in one of the old book stalls of

London, some ten or twelve years ago,

a brochure of about ninety pages,

printed in London fifteen years after

William Penn had landed at Old Chester,

and written by Gabriel Thomas, in

which, after giving an account of "ye

flourishing province of Pennsylvania,"

which at that time consisted chiefly of

the town of Philadelphia and some two

thousand people, and after describing

the butchers, the bakers, the brick

layers, the masons, the carpenters and

the jewelers, the author said, "Of doctors

 

lAn address delivered before the annual meeting

of the Rhode Island Bar Association, at the ban

quet held December 5, 1910.

2Of Philadelphia, former Attorney-General of

Pennsylvania, author of "History Of the Supreme

Court of the United States," "The Genesis of

Blackstone's Commentaries and their Place in

Legal Literature," etc.

and of lawyers I shall say nothing be

cause the place is very peaceable and

healthy," and then he added this pious

prayer, “Long may we be preserved

from the pestiferous drugs of the one

and the abominable'loquacity of the

other."

Now, the doctors and lawyers, in the

early history of Pennsylvania, had quite

a neck and neck race. William Penn,

before he left London, appointed a

lawyer, a man by the name of Crispin

who was his cousin, to be the first Chief

Justice of the province, and it happened

that on the ship in which Crispin was

coming to America there was a doctor

of the name of Nicholas Moore. Crispin

fell sick, and according to the experi

ence not altogether beyond our own, it

happened that the doctor survived the

patient, and thus it came about that it

was a doctor who became the first Chief

Justice of Pennsylvania and it was a

doctor also who was the first Speaker

of the province. Pluralism was catch

ing, for at one time Thomas McKean

held the offices of President of the

Continental Congress, Chief Justice of

Pennsylvania, and Governor of the state

of Delaware. They had to borrow men

from Pennsylvania, in those days, in



The Study of Legal Biography 341

order to run the state of Delaware.

Well, after awhile the doctors began

to fall to the rear and the lawyers

forged ahead so that-I don't know

how it is here — but in other parts of the

country there is a general impression

that the gentle art of bleeding has passed

from the medical to the legal profession.

I think it was Lord Stowell who once

said, in answer to an objector who gave

vent to some expressions of opposition

to public dining for parish or other

purposes, “Sir: I believe in public din

ing; it brings people together. It causes

men to agree who might otherwise dis

pute; besides, it lubricates business."Lord

Stowell, as we know, was of a convivial

disposition, as also was his brother, the

famous Lord Chancellor Eldon, and

neither of them was above a bottle of port.

We all know that the ability to dine

once a term, for twelve consecutive

terms, in the great Hall of the Middle

Temple, was once regarded as an ample

proof of the fitness of one to come to the

bar, to be called to the bench of the Inn.

Mr. Walker, an English barrister whose

dinners were the most successful in his

day and generation, in London, has

given us a little book on the art of din

ing. With some knowledge of the habits

and the exercises in other state bar

associations, it seems to me that you,

gentlemen of Rhode Island, have rather

improved upon the practice. Instead

of having formal essays read at a morn

ing session of the State Bar Association,

to be followed by a banquet for the sur

vivors some two nights later, you hap

pily combine the two functions, and

postpone disaster.

My friend Mr. Eaton having thrown

out a caution that if I came here under

the idea that I was to read a formal

paper there might be something sodden

and heavy about the discourse, I con

cluded that I would come here and

simply talk to you without a single

note, upon a subject which has been

familiar to my thoughts but which I

have never in any way attempted to

put into type, although I am somewhat

terrified by the sight of the “chiel” in

front of me taking notes.

Your President has said that I would

say something about the value and the

interest of the study of legal biography

as an aid to legal education, and to that

topic I shall confine myself.

There are several ways of approaching it, and when I say the study of legal

biography I do not mean that accidental

passing of time which very many of us

indulge in, in our otherwise unoccupied

hours at night, by picking up a charm

ing volume of legal biography and simply

turning the pages to find out when the

man was born, and what he did, and

how he came to the bar, and how, in

the first month of his practice, he capti

vated all the bystanders and the juries

and astounded them by the extent of

his learning and eloquence and how, in

the course of three years, he was able

to amass, as Thomas Jefferson is said

to have done, a sum very much larger

than most of us are able to do at the

end of fifteen or twenty years, as is the

manner of ordinary legal biographies,

but I mean, gentlemen, something more

serious and much more scientific and

systematic than that.

The principle lying at the foundation

of any interest in legal biography can

be best illustrated by this simple thought.

We all know that if we visit the city of

Washington and go into the Supreme

Court of the United States and see the

nine Justices upon the bench, we ask

their names, and notice the exact order

in which they are arranged to the right

and left of the Chief Justice, and, if we

are there on a Monday when opinions

are handed down, we listen intently to
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the tones of their voices, and mark the

manner with which they announce their

decisions; thus we acquire more or less

of a personal acquaintanceship with

each man, which leads us to inquire into

his mental characteristics, and from that

time out no longer do the reports of the

Supreme Court of the United States

remain mere legal abstractions. Hav

ing heard an opinion read by Chief

Justice Fuller in mild tones, or by Mr.

Justice Harlan or Mr. Justice Brewer

in deep bass, or Mr. Justice White with

energy, or by Mr. Justice Holmes with

the intonations of a scholar, these men

no longer are mere dim figures to us.

They are living legal personalities, and

we attach more importance, and are

much more inclined to weigh opinions

in the scales of our own judgment based

on our own knowledge of the men, than

if they were total strangers to us.

Now, of course, with regard to the

great body of judges at large, that is an

impossibility. With regard to those

who are dead it is an absolute impos

sibility. Their faces cannot be seen,

their voices will never sound again, and

their hands will no longer take up their

pens to write judgments which are to

stand as expositions of great principles.

The next best thing that can be done

is to gather the portraits, the auto

graph letters, and the documents of

those men. In this way we substitute,

through the engraver's art and the mul

tiplications of the issues of the printing

press, a body of engraved or written

images which impress themselves on the

mind, which will lead us thereafter to

personify the judgments of a court

instead of dealing with them as items

under the headings in an encyclopedia,

or digest, or dictionary. The extent to

which this can be carried is an exceed

ingly interesting study- I confess that

I have ridden the hobby for the past

thirty years. during which I have been

engaged in the serious work of collecting

all the portraits and many autograph

letters and legal documents, illustra

tive of the history of the profession on

both sides of the Atlantic, and at the

end of some thirty years of accumula

tion, I have all the portraits, so far as

they can be had, of the Chancellors, the

Vice-Chancellors, the Masters of the

Rolls, the Chief Barons, the puisne

Barons of the Exchequer, the Lord Chief

Justices and puisne Justices of the King's

Bench, the Chief Justices of the

Common Pleas and the Associate Jus

tices, and since the passage of their

Practice Act of 1873 and their Judica

ture Act, as it is called, the Lord Jus

tices of Appeal as well as those who deal

with matters of admiralty, of probate

and divorce—and in that way it be

comes perfectly possible to know what

manner of men they were. The col

lection now numbers some twelve thou

sand pictures, some of them superb

mezzotints, line engravings, stipple or

mixed illustrations, and others, finished

with the most perfect skill of the en

gravers, displaying trials and scenes in

court. To them I add everything that

can be found in the shape of published

trials, curious books, early editions,

legal documents, autograph letters, until

there is in my mind a storehouse of

pictures, so that if a name should hap

pen to be mentioned, that man is no

longer a mere abstraction. He repre

sents not only a definite human being,

but a human being in the right place,

in connection with his official position.

I could readily fill this room on the one

wall with portraits of Lord Mansfield,

of Lord Eldon on the other; and of John

Marshall, I could not place them all

upon this end of the room. That is

merely an illustration. When it is found

that the art of engraving and the art of
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painting lend themselves to this work,

that a portrait painted by Sir Joshua

Reynolds, or Sir Thomas Lawrence, or

by Sir Peter Lely, or by Holbein, to

get back into more ancient days, en

graved by the very finest masters of the

art of engraving in England, which por

tray a man in his earliest years, through

his successes at the bar, during his career

as Solicitor, or Attorney-General, and

then after his promotion to the Com

mon Pleas or to the King's Bench, and

from there to the Woolsack, and that

at every stage of his career we can

have a definite impression on the mind

as to what he looked like, how he was

robed, who his associates were, we are

instinctively led to inquire something

as to the man himself and learn to

know him more vividly than merely

through his decisions. If we pick up

books like Foss’ Dictionary of the

Judges of England, Roscoe's Lives of

Eminent Lawyers, Townsend's Eminent

Judges, Story's Life of Story, Benjamin

Robins Curtis’ Life by George Ticknor

Curtis, we see the truth of this state

ment. Biography becomes an essential

element in the mastery of a knowledge

of our profession. The life of the law,

after all, is but the life, in the aggregate,

of its various members. We are all

familiar with the value of leading cases,

not only as live storehouses of prin

ciples, but as engines of energy for the

affecting of the future whether for weal

or for woe. But behind every case

stands a judge, and behind every judge

stands an occasion, and behind the occa

sion necessarily stands the century that

produced it, because these things are

not accidental; and, we, in analyzing

the decisions in a leading case, are

necessarily analyzing the brain of the

judge who pronounced that decision,

his ancestral environment, his oppor

tunities of contact with this or that

question, until we reach a point in time

and the place of discharge of legal force.

A leading case becomes a part of the

wondrous warp and woof which the

judges are perpetually weaving into a

fabric like the Egis for the protection

of the liberties of ourselves and our

distant posterity.

It is an astonishing thing how much

we can learn simply from the exhibition

of legal documents. We read about the

conflict between Lord Coke and Lord

Ellesmere, one the Lord Chief Justice of

the King's Bench and the other the Chan

cellor, upon the question of the right of

the Chancellor to restrain in equity by

injunction the execution of a judgment

recovered at law and alleged to have

been fraudulently obtained, and the

conflict between Coke and Ellesmere

became of vital importance in the estab

lishment of the superior jurisdiction of

chancery; but I confess that my own

appreciation of the matter was very

much intensified when in the course of a

collection of autograph documents I

finally secured a document upon which

the signatures of Lords Ellesmere and

Coke stood side by side. When I sup

plemented that by the collection of their

portraits, when I attempted to gather

around them the figures, the small

simulacra of their associates, then I was

impelled to read the history of the times

to see what manner of men they were,

and what their real contribution to

jurisprudence was. I felt that there

was a principle at the basis of all this

by which, if the study were intelligently

conducted, there could be found some

method of appraisement—which is of

great importance — of the value of judi

cial judgments.

We have had thousands of judges in

all parts of the country, even in the

short time we have existed as a republic.

There have been about sixteen hundred
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judges in England since the days of

William the Norman. To merely take

up a volume of reports and to see that

Mr. Justice Ashhurst said sooand-so,

and Mr. Justice Buller said so-and-so,

and Mr. Justice Patteson said another

thing, is a matter of very little real

consequence to us unless we have some

sort of knowledge of the true value of

that man's work in his position as a

judge. In this age when we are over

burdened with the multitude of deci

sions, and where frequently the active

practitioner is looking out not for the

strong judgment but simply for the last

ruling on the case, it must be of infinite

assistance to counsel, in discussing intel

ligently and scientifically before the

court of last resort, where they wish to

weed out what happens to be ephemeral,

or extraneous, or irrelevant, or merely

of temporary importance, from those

golden strands which alone should enter

into the imperishable fabric of juris

prudence, to have a clue to a knowledge

of the man and to the value of his

work. This is a laborious task, but it

is a most absorbing and most fascinating

one. Cases themselves, unless properly

understood as to their history, are some

times misleading. I recollect being very

much impressed, some years ago, by

looking into that extraordinary book,

so far as its scholarship is concerned,

known as “The Reporters," by John

William Wallace, Reporter of the Su

preme Court of the United States, in

which, when he was the librarian of our

Law Association of Philadelphia, he

dealt with most of the old common law

reporters and old equity reporters from

Atkyns down to Ventris and Vesey. He

attempted to give a systematic and illus

trative description of the character and

the value of the reporter, and there

dwelt on two striking instances. One

of the cases involved the fate of a throne

and was followed by the beheading of a

king; and the other involved the founda

tions of a great branch of equity juris

prudence. When Charles the First was

engaged in his unhappy differences with

his Parliament be relied on a learned

Attorney-General, Sir William Noy, for

guidance, who, in drawing on his recon

dite knowledge of the law, attempted

to justify the King's exercise of his

prerogative by certain old cases which

he had found in some antiquated re

ports. He either lacked the requisite

knowledge, historically, to be able to

properly appraise the circumstances

under which those decisions were given,

or else he lacked courage to be frank

with his Sovereign and tell him that

they were dangerous precedents to fol

low, but he threw his weight in that

national struggle upon those precedents

against the rising powers of the people.

The result was that Charles the First

lost his throne. He was beheaded

through the ignorance or weakness of

his Attorney-General in misreading prece

dents. The other instanoe was a case

reported in the 4th Wheaton, where

even so high an authority as Chief Jus

tice Marshall-and his opinion was

concurred in by Mr. Justice Story—

went so far as to subvert the founda

tions of equity jurisprudence with re

gard to a trust in favor of a charity

where the object of the charity was vague

and indefinite. The poison crept into

the veins of your sister state of Connecti

cut. It has even, in recent times, affected

the jurisprudence of our distant sister

state of Oregon. It did not attack you

here, nor did it attack Massachusetts,

but it did assail us in Pennsylvania,

when the great merchant, Stephen

Girard, attempted to establish a charity

which at the present time sparkles like a

jewel on the brow of the adopted city

of the French merchant, and Daniel
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Webster was brought from Boston to

argue the case against Horace Binney.

John Marshall's decision —he being

then dead —was cited as conclusive

authority against the maintenance of

the trust; Mr. Binney, through an ample

knowledge of the history of chancery —

a branch in which John Marshall was

not particularly versed though he was

strong on many sides—was able to

satisfy Mr. Justice Story, not only of

his own original error but of the error

of Chief Justice Marshall in misreading

a certain ancient precedent as to which

there were four conflicting reports in the

books, three of which were absolutely

unreliable. I mention this as an in

stance, showing how sometimes, right at

the very basis of a great department

of jurisprudence, the wholesome growth

of a doctrine may be checked and per

haps buried for a time, or utterly de

stroyed; and its rescue is due to some

man having studied the very roots and

foundations of the profession, and learned

to estimate at their true worth and

value the reporters who have trans

mitted the decisions of courts for our

guidance.

Take, too, an illustration which occurs

to me just at this moment. I never

knew how it was that an English coun

sel who had been promoted from stuff

to silk and had been made King's Coun

sel, could defend a prisoner at the bar

against the Attorney-General, the true

allegiance of the King's Counsel being

to the Crown. I could find no explana

tion of it in the books. Nobody seemed

to have considered the matter, until

there happened to come into my posses

sion a document addressed to Sir James

Scarlett, afterwards Lord Abinger, the

most successful verdict-getter England

ever saw, which explained the whole

matter. It was a petition on the part

of Scarlett, one of the King's Counsel,

addressed to William the Fourth, re

citing the fact that, as King's Counsel,

he owed allegiance to the Crown, but

as it was the desire of the Earl of

Cadogan to have the services of Scar

lett in his defense, he petitioned the

monarch most graciously to dispense

with his services so that he might serve

the Earl, and His Majesty responded

that he was so “graciously inclined."

The King waived his right and expressly

licensed his counsel to defend the prisoner,

and the document, signed by William

the Fourth and attested by Sir Robert

Peel, I have in my possession. I have

also the original recognizance, in the

handwriting of John Marshall, holding

Aaron Burr to bail on his trial for

treason. I have letters written by the

Justices of the Supreme Court of the

United States, the early Justices I mean,

like James Wilson of Pennsylvania and

John Blair of Virginia, addressed to

President Washington thanking him for

the positions which have been conferred,

and one addressed to the Governor of

Virginia resigning the Chancellorship in

order to take a seat among the federal

judiciary. Without attempting to weary

you with detail, or pointing out specific

instances of this or the other aspect, I

simply indicate that here is a branch of

much neglected study which, if properly

pursued —I mean earnestly and syste

matically pursued-—so as to become

saturated with a personal knowledge of

these men, of how their work came into

conflict with the work of other men, of

how their ambitions clashed in the great

questions that they argued, will invest

the leading cases with an atmosphere

which makes them living forces in the

development of jurisprudence, instead

of mere dead dry bones of the law buried

in the charnel houses of books —mere

annals or calendars of a bygone age.

Now, what can be done with regard
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to the lives of judges can also be done

with regard to the lives of the great

authors in the law. At the end of nine

hundred years but six names stand out

like towering peaks— but six names

in English law stand there as beacon

lights and guides to succeeding genera

tions: Glanville, Bracton, Littleton,

Coke, Hale and Blackstone. Take Glan

ville, the Chief justice of Henry the

Second, the greatest English king upon

the throne for a period of at least three

hundred years: Glanville, the author of

the first systematic treatise upon the

law of England. The sort of fellow he

was, the material of his biography, you

will find in the preface of the eighth

volume of Coke's reports. Then you

can trace it out from there to earlier

works. A man starting originally as

sheriff in the County of York, on the

northern border, when the king was on

crusade, acting really as Vice-Regent

of the realm, of such military capacity

that he organized a military force and

surprised the Scottish King, William the

Lion, and made prisoner of him; a man

who afterwards became so fired with

holy zeal that, at the age of seventy, he

went on the crusade and died at the foot

of the walls of Acre, in the presence of

Richard Cceur de Lion-and yet the

author of the first systematic treatise

of the English law. You open the

book and look at it. You say it is not

a philosophical discourse. It is a book

of practice, but, strange to say, the very

language of the writs by which suitors

were summoned to appear before the

King wherever the King happened to

be in the kingdom, was couched precisely

in the same terms that we have today

in our ordinary writs of summons—

and even of execution. We find much

space devoted to the doctrine of essoigns,

we find that the excuses for non-appear

ance were that the defendant was be

yond the seas, or that he was in the

crusade, or with the army, or that a

freshet had broken down a bridge and

that he could not reach Winchester in

time, or that he lay sick on the road,

and then to guard against malingering

a special commission was issued to

investigate into the truth of the excuse.

We associate this first great treatise

with the period of the crusade fifty years

before the passage of Magna Carta. It

is not difficult to remember that the

six great names I have mentioned are

more or less closely associated with

events of importance to American his

tory, Glanville writing about fifty years

before the great statute of Magna Carta.

Bracton writing about fifty years after

the statute of Magna Carta. the prin

ciples of which lie at the basis of our

constitutions, both federal and state.

Bracton for five hundred years domi

nated the profession, one of the justices

itinerary of Henry Ill, traveling over

the kingdom of England in order to

take the part of the King, who had at

that time delegated the personal duty

of sitting in his Court to his Chief

Justice. The work of Bracton is the

most beautiful treatise, scientifically and

in point of expression, that existed in the

law prior to the time of Blackstone

Neither Coke nor Hale can compete with

it in style. There is a reference in Brac

ton to what a good judge should be, to

what exalted justice should be, that

deserves to be quoted on the notes in

full. I won't attempt to give it from

memory. I will write it because it will

give you an idea not only of the lofti

ness of the man's mind, the extent of his

grasp upon the breadth and sublimity

of jurisprudence, but also his exalted

notions of the function of the judge.I

 

aLet not one, who is unwise and unlearned.

ascend the judgment seat, which is, as it were. the

throne of God, lest he convert darkness into ligh!

and light into darkness, and lest with a sword in
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Then we come to Littleton. We find

that his period was particularly that of

the discovery of America by Columbus.

And then we come to Lord Coke's day.

We find that it is just at the dawn of

American colonization. Then we come

down to Hale and we find that it is just

at the close of American colonization,

which is about co-eval with the settle

ment of Pennsylvania, which was the

last of the thirteen colonies to be settled

with the single exception of Georgia.

Finally, we come to Blackstone as the

master of them all in point of style and

the most perfect in analysis.

I have often put to myself the ques

tion: What is the value of Blackstone’s

 

Commentaries? What is their real place

and value in legal literature? We can

answer that question in one of two ways,

by reading his work and by examining

his raw material. I submit that we

cannot begin to understand the value,

or the extent, or the character of the

work that he performed except by the

latter method. We read the work

delightful reading. A month will amply

sufl'ice for the reading of it, but it is not

the charm of his style that we are most

impressed by. It is not the perspicacity

and the precision, and the brevity, and

the accuracy of his definitions, though

the work is remarkable for that; but it is

because the commentator, taking as

raw material Anglo-Saxon customs, Nor

man accretions, ecclesiastical rules,

Roman maxims, Plantagenet statutes

and English digests— a turbid mass

tumbling through the centuries, carry

ing down foul and conflicting matter —

was able by the most astonishing degree

of intellectual and legal alchemy to dis

til a limpid fluid which could be quaffed

without disgust. If you were to pile up

on the tables in this room the un

abridged statutes, the old folios, the

treatises, the digests, the entries, the

abridgments, the reports, you would

find that out of ten camels' loads he had

by a marvelous power of intellectual

compression brought the vast bulk into

four small quartos. Now, the publica

tion of his book—the first edition

was in 1767, and think of the impor

tance of that date to us in this country,

just prior to our Declaration of Inde
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the untaught hand. as it were, of a madman he

should slay the innocent and set free the guilty.

and lest he tumble down from on high, as from the

throne of God. in attempting to fly before he has

acquired wings.

"And when a person is obliged to judge and to be

judged. let him take care for himself, lest by judg

ing perversely and against the law,through entreaties

or for a price, for the advantage of a paltry tempo

rary gain, he presume to bring upon himself the

sadness of eternal grief, and lest in the day of the

fury of the Lord he feel the vengeance of him who

has said, ‘Vengeance is mine. and I will repay,’ and

when kings and princes of the earth shall weep and

bewail, when they behold the Son of Man. through

fear of his torments, when gold and silver will not

avail to set them free. Who. indeed, would not

fear that examination in which the Lord will be

the accuser, the advocate, and the judge. and from

his sentence there shall be no appeal possible.

For the Father has given all judgment to the Son,

who shuts and no one can open, who opens and no

one can shut. Ohl strict judgment. in which men

shall have to render account, not only for their

acts but for every idle word that they have un

righteously spoken! Who then shall escape from

his coming wrath? For the Son of Man shall send

his angels, who shall separate from the kingdom

of God all scandals, and those who work iniquity,

and shall bind them into bundles to be burnt, and

shall send them into a furnace of fire. where there

shall be weeping and gnashing of teeth. groans and

howlings. weepings and tortures, hissing and scream

ing. fear and trembling, pain and labour. burning

heat and fetid smells, darkness and anxiety. bitter

ness and roughness, calamity and want. straitness

and mdness. forgetfulness and confusion, twistings

and prickings, sorrows and terrors, hunger and

thirst, cold and heat. sulphur and blazing fire for

ever and ever. Let each. then, beware of that

judgment. when the Judge will be terribly strict.

intolerahly severe. immoderately offended, vehe

mently angered, and his sentence unchangeable,

his prison without any return from it, his torments

without end, without interval, and without assuage

ment, his tormentors horrible, who never grow

weary.who never pitywhen fear disturbs the accused,

his conscience condemns him. his thoughts re

proach him, and he may not flee away. whence the

blessed Augustine. ‘Oh! how far too great are my

sins; wherefore, when one has God as a rightful

judge. and one's own conscience as a witness, on

has nothing to fear but one's own cause.‘ " — Brac

ton De Legibus Anglia), Liber 1, Chap. II. Twin‘

translation,
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pendence. There were more copies of

Blackstone's Commentaries sold in the

thirteen colonies than there were in

London. The first American edition

of Blackstone's Commentaries was pub

lished in Philadelphia just five years

after the appearance of the first edition

in London. in 1772 twenty-five hun

dred American lawyers subscribed for

that book and at the very head of the

list of subscribers stands the name of

John Adams of Massachusetts. English

common law had a new birth on this

continent owing to that very circum

stance, and therefore it is that whether

in crowded cities, on the plains, in val

leys, among the mountains, or on the

shores of our Great Lakes, and along

the banks of our mighty rivers the great

commentator for years was omnipresent.

Now to this may be added the

thought that it is not alone to the lives

of our judges, or to the lives of our

commentators and our great authors

that we must turn, to properly appre

ciate the full value of this as an aid

to the mastery of the various and ill

sorted learning of the law, but we must

take the statutes and we must take the

cases. Cases themselves must have an

ancestry. Judges cannot usurp juris

diction. They cannot, however philo

sophically inclined, settle doubts, or

contrive that an issue shall be evolved

on the records brought to them for

decision. It is one of the extraordinary

things that had John Marshall gone to

his grave after only fifteen years of

service only one great decision of his

would have appeared, the case of Mar

bury v. Madison, but all the other great

cases which have made his name im

mortal occurred in the second half of

his career. Why? Because the country

had not grown up during the earlier

years of his judicial incumbency; time

was required for the evolution of the

raising of the questions in Cohen: v. Vir

gim'a, Gibbons v. Ogden and McCullough

v. Maryland. They were in embryo

awaiting the decision of that great mind

which was to move like Newton's, or

Keppler's, or Copernicus‘, in the settlement of principles which should guide

our legal astronomy and dominate our

legal heavens forever.

We take the statutes. Statutes, too,

have a biography. They are not dead

things. They are the will of the people

crystallized into law. Do we not ask

ourselves the question: How was it that

in such a degraded and degenerate age

as that of Charles the Second a statute

such as that against Frauds and Per

juries should happen to be passed? ls

it enough simply to say that the 17th

clause is enforced in most of the states

of the Union? We require to know

something about the history of those

times and why it was that those various

sections had to be put in the form of some

statutory expression of the will of the

English Parliament in order to guide

judges in their determination of matters

and principles which lie at the founda

tion of jurisprudence. Take a national

illustration. Our great Judiciary Act

of 1789 can be personified in the same

way. The 25th section particularly pro

vided for the appellate jurisdiction of

the Supreme Court of the United States

Surely, when we read the journals of the

Continental Congress and the letters

that George Washington addressed to

the Governors of the different states.

and his correspondence with the mem

bers of the Continental Congress, we

find that Washington, being the focus

upon which all the converging rays of

dissatisfaction were centred, saw as no

other man saw the necessity for a great.

strong, federal, central jurisdiction

which should regulate and control mat

ters with which the state governments
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themselves were inadequate to deal.

During the time of the Continental

Congress, when we had no President, no

real executive force, when we had but a

single Legislative Chamber and no fed

eral judiciary, how were questions of the

conflicts of boundaries between the states

to be settled? How questions between

citizens of different colonies? How ques

tions of prize and capture on the sea

when a Pennsylvania privateer happened

to share in the exploit of Captain Manly

in an expedition fitted out under the

auspices of the colony of Massachusetts?

Here we had the germs of the federal

jurisdiction pressing themselves in and

upon the consideration of the members

of the Continental Congress, seven of

whom afterwards served as framers of

the Constitution of the United States,

and among them was that great man of

Connecticut, Oliver Ellsworth. So that

the genesis of the statute is one of the

rock-rib sources of our national juris

prudence and in that we reach the living

law. In the 25th section the appellate

jurisdiction of the Supreme Court is

described in words of light. Then think

of the danger which threatened that

statute. The greatest service that James

Buchanan ever performed to the juris

prudence of the nation was to save that

statute from repeal. The disciples of

Thomas Jefferson, enraged at the extent

and meaning and the application of

Chief Justice Marshall's decision in

Cohens v. State of Virginia, had a bill

introduced into the House to repeal the

25th section of the Judiciary Act. A

majority report was presented dissented

from alone by James Buchanan, and in

reading the minority report he said,

"Instead of a bill to repeal the 25th

section, this bill ought to be entitled a

Bill to abolish the Supreme Court of

the United States and to dissolve the

Union," and the strength of his minority

report was such as to carry sufficient

weight on the floor of the House to

defeat the measure.

Now, these are mere illustrations to

show that a knowledge of the statutes

and cases and the judges who decide

cases, can all be supplemented by a

study of biography, by a collection of

autographs and documents, and by the

collection of pictures. Surely, gentle

men, we, as a body of lawyers—it

matters not what the name of the state

from which we come—are all mem

bers of the great federal republic which

is our pride and our glory, and the state

lines which separate us from each other

are invisible. There is running through

the whole science of jurisprudence a

struggle to make, on earth, the closest

approach, from the practical side, to

the administration of the justice of the

Most High. There is no more splendid

political architecture ever conceived by

the brain of man than the conception

which entered into the brains of the

framers of the Constitution of the United

States when they conceived that great

court, the Supreme Court of the United

States, to regulate, without the spilling

of a single drop of blood, all differences

between citizens and foreigners, or citi

zens of different states, and to spread

the mantle of the Constitution without

stretching until its ample folds involved

state after state with principles which

are the bed-rock foundation of things

which were rooted, not simply in Anglo

Saxon customs or Norman precedents,

or Roman philosophy, or- Hindu law,

or Gentoo “codes," but principles which

justify themselves to the intelligent ap

preciation of the scientific as well as the

practical jurist, as being based, not

alone on abstract philosophy, but based

upon man as an individual hoping to

realize, in his own case, the highest

opportunities for individual advance
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ment. That is the glory of our

citizenship. That is the glory of our

jurisprudence which we lawyers hold

dear, dearer than tongue can tell, those

principles of which Choate, Webster,

Binney, Gibson, Sergeant, Dexter, Story,

Kent and Marshall are the great lumi

naries, whose figures stretch in majestic

procession before us—dead, but still alive,

ruling our spirits from their funeral urns.

 

Reviews of Books

BRYCE’S AMERICAN COMMON

WEALTH

The American Commonwealth. By James Bryce.

New edition, completely revised throughout. with

additional chapters. V. l, The National Govern

ments; The State Governments. V. 2, The Party

System; Public Opinion; Illustrations and Reflec

tions; Social Institutions. Macmillan Co., New

York. V. 1, p. xv, 679+62 (appendix); v. 2,

pp. vii, 933+5 (appendix)+22 (index). (84.)

R. Bryce's "American Common

wealth" deservedly enjoys the

reputation of being the best account of

our institutions in existence. Written

by one of the foremost living publicists

and lawyers, a writer as dispassionate

as he is able, it is crowded full of skilfully

generalized information and candid yet

friendly criticism of the shortcomings

of American democracy. In its new

revised edition, brought down to date,

it more than ever before impresses the

reader with its intellectually ripe and

stimulating qualities.

In 1888, when the first edition ap

peared, Mr. Bryce, while he described

in detail the weaknesses of the American

commonwealth, was led to entertain

a hopeful view of the future of popular

government in this country. Twenty

two years later, he finds no reason for

retracting this opinion. He sees no

deterioration in the character of Ameri

can legislatures, noting what appears

to be a slight improvement in some of

the western states. While the distrust

of legislatures is such as to lead in some

instances to the demand for the popular

initiative and ‘referendum, he indulges

in no pessimistic reflections, considering

it is too early to draw deductions re

garding the success or failure of this

movement. On the whole, the state

legislatures are less open to moral cen

sure than they were in 1888. And “the

forces working for good seem stronger

today than they have been for the last

three generations."

One must not be misled by this hope

fulness, however, to suppose that the

author is not fully aware of the defi

ciencies noted in the original edition.

He adheres to his position that it is al

most impossible to elect a great man

President, that the best men do not

enter public life, and that the influence

of the bar has declined with the rise of

the commercial and financial classes.

He finds us still ignoring differences of

capacity between man and man, adher

ing to the Puritanical belief in original

sin underlying our constitutional arrange

ments, and underrating the difliculties

of government and overrating the ca~pacities of the man of common sense.

He finds the members of legislatures,

on the whole, not of a grade of intelli

gence and capacity substantially higher

than that of the public at large. That

is a serious charge, when we bear in mind

the worthlessness of the opinions emanat

ing from the untrained mind of the

average citizen, and truly, as he says,
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"Great are the blessings of equality,

but what follies are committed in its

name!”

He is led, also, to declare the tone

of public life “lower than one expects to

find it in so great a nation." It is

notably lacking in refinement. There is

a lack of that respect for the dignity of

office which tends to elevate public life.

There is, moreover, some disgust on

the part of the luxurious and fastidious

with the vulgarities of public life. Not

only the elevation but the independence

and courage of public men have been

affected, "and the country has sufiered

from the want of what we call distinc

tion in its conspicuous figures." But

there are signs, he says, that this is

becoming less true than it was twenty

two years ago.

At the same time, Mr. Bryce considers

the "general tone of vulgarity" of public

life an insignificant factor in deterring

men of ability from entering politics.

The necessity of forming disagreeable

associations, and the certainty of mis

representation and abuse, are no greater

than in old world countries, where “a

politician has to associate with men

whom he despises and distrusts." A

fact, however, which he perhaps neglects

to bring out, is that the artificial selection

of public officials in a country which does

not show due respect for superior talent

necessarily interferes with the bestowal

of public distinction on the fittest,

and to this extent the vulgarity of

politics is responsible for the deterrence

of able men from going into pub

lic affairs. Nevertheless, in later

years, "good citizens are beginning to

put their hands to the machinery of

government, and those who do so are,

more largely than formerly, young

)1

H1611 .

Had this new edition been prepared

a year later, its author might have been

in a position to supplement his chapter

on the federal courts with some remarks

on the new dignity to which the Chief

Justiceship has been raised by the pres

ent incumbent. That the custom of

choosing a jurist of high distinction

for Chief Justice, if there is any reason

to hope for its becoming firmly estab

lished, would have far-reaching effects

on the workings of our governmental

machinery is not to be denied.

It is interesting to note that Mr.

Bryce takes a hopeful view of the

prospects of young lawyers. The over

crowding of the profession, though

admitted, is not grave in comparison

with more serious conditions in England.

Here, "according to the universal wit

ness of laymen and lawyers, no man who

combines fair talents with reasonable

industry fails to earn a competence,

and to have, within the first six or

seven years of his career, an oppor

tunity of showing whether he has in him

the makings of something great."

The new material of the revised edi

tion is embodied sometimes in the text

and sometimes in footnotes, and there

are four new chapters, on our trans

marine possessions, immigration, later

developments in the negro problem,

and later observations on the universi

ties. During the past fifteen or twenty

years the universities "have become

popular and national in a sense never

attained before in any country.” Mr.

Seth Low has also rewritten his chapter

on municipal government.

COMMISSION GOVERNMENT

City Government by Commission. By Ford H.

MacGregor. Instructor in Political Science in the

University of Wisconsin. Bulletin of the University

of Wisconsin, no. 423. Pp. 131+19 (bibliography).

Pamphlet. (40 cts.)

UCH information regarding com

mission government in the United

States is presented in this brochure,
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which throws much light on the general

types of this new form of municipal

government and analyzes the merits

of the system. We quote the fol

lowing conclusions reached by the

author:

“That the commission form of city

government is a panacea for all muni

cipal ills, is a claim that no one familiar

with the problems of municipal ad

ministration will make. That it is an

improvement on the ordinary system

of city administration as it has been

organized down to the present time,

would seem to be borne out by the ex

perience of those cities which have

operated under it for any considerable

length of time. Our present system

promises a simplification of the ma

chinery of government and a definite

fixing of responsibility for official action

should be worthy of the careful study

and consideration of all students of

municipal administrative law. That

the commission form of organization

is more in harmony with the industrial

and business methods of today, and

more in harmony with the most im

portant functions which the city is

now called upon to perform, can scarcely

be questioned; but that a wider ap

plication of the plan will reveal

defects in the system, also cannot be

doubted.

"It is too much to expect that the

commission form as it has been perfected

up to the present time will be the final

form of municipal organization in this

country. Other safeguards will probably

have to be erected around it. Our

electoral system has not yet been per

fected in this country; and under the

commission plan, the election system

is of the utmost importance. Under the

commission plan the matter of publicity

is also of unusual importance. Cost

accounting systems must be installed

and other industrial tests and practices

must be adopted, as well as the form of

organization, if the efficiency of the

municipal corporation is to be brought

up to the standard maintained in our

present-day industrial enterprises."

 

BlGELOW ON FRAUDULENT CON

VEYANCES

Bigelow on Fraudulent Conveyances. Revised

edition, by Kent Knowlton of the Boston bar.

Little, Brown 8: Co.. Boston. Pp. 762+lxix

(index and table of cases). ($6.50 1m.)

HE editor of the present work has

divided Dean Bigelow's work on

fraud into two parts, of which the pres

ent volume on fraudulent conveyances

forms an independent textbook. The

subjects treated not only cover the

original statute of Elizabeth on fraudu

lent conveyances at common law, but

also the more recent statutes, such as the

American and English Bankruptcy Laws,

State Insolvency Statutes, Sale of Goods

in Bulk laws and laws relating to condi

tional sales. In view of the provisions

of our Bankruptcy Law, much of the

original subject-matter of the treatises

is superseded for practical purposes.

The principles involved and the dis

cussion of them are, therefore, of rather

academic interest and of more value to

the scholar or law student than to the

practical lawyer. Nevertheless, such a

work has a place in legal literature, and

is of far greater value to the profession

at large than the mere compilation of

decisions of which so many modern text

books consist.

The spirit of the ripe scholarship of

Professor Bigelow, which pervades this

book, gives it a real and permanent

value. His elaborate discussion of the

theory of law is a constant source of

illumination. The editor has done well

to preserve this in so large a degree in

the present edition. The wisdom of the

editor is again illustrated in directing



Reviews of Books 353

his efforts to a careful selection of cita

tions from any state which has decisions

fairly in point rather than in an attempt

to compete with digests or encyclo

psedias in exhaustive catalogues of in

numerable cases too often bearing but

remotely on the text. The editor is to

be commended in keeping this a real

law book rather than an undigested col

lection of citations.

It is to be regretted that some sub

jects, which have been added to the

present volume, have not been more

adequately treated. The subject of “rea

sonable cause to believe" on the part

of a creditor in dealing with the subject

of preferences under our Bankruptcy

Law has been as important as any under

that statute and there are many con

flicting decisions, yet Mr. Knowlton has

devoted less than a page to its discus

sion and has completely ignored the

amendments to the Act passed in 1910

that have introduced important changes

here. Again, the subject of Sales in

Bulk might 'well have been more ex

haustively treated. The conflicting deci

sions on the constitutionality of such

statutes is but scantily noticed, and no

attempt made to show the line of dis

tinction which may be drawn between

some of these cases. These statutes

differ quite materially from each other

in form and substance but that is hardly

remarked nor is any attempt made to

explain or correlate the various deci

sions of the different jurisdictions that

while in apparent conflict can be ex

plained by reference to the differences

in the statutes themselves. If sufficient

space cannot be devoted to such matters

in the present volume, it would have

been better to omit them altogether

rather than produce a result that makes

the weakness of the book all the more

conspicuously contrast to so much that

is most excellent.

HOPKINS’ JUDICIAL CODE

The Judicial Code; being the Judiciary Act of the

Congress of the United States, approved March 3,

1911. With an introduction and annotations by

James Love Hopkins of the Bar of the United

States Supreme Court. author of Hopkins on Un

fair Trade and Hopkins on Trademarks. Callaghan

& Co., Chicago. Pp. 236+ 18 (table of cases and

index). ($2.50 net.)

HIS year Congress codified the

law establishing‘ the Federal

Courts and defined their respective juris

dictions. This Act, officially designated

“The Judicial Code," in the words of

the present annotator, is “certainly

the most compact code of m'si {wins and

appellate jurisdiction and procedure in

all history, considering the wide range

of its subject-matter and the great

number of courts affected by it." Some

of the changes, such as the abolition of

Circuit Courts, the increase of minimum

financial interest involved in the juris

diction of federal courts, are of consider

able importance. Other provisions are

merely re-enactments of prior statutes.

Where changes are made, it is often

essential that the practitioner should

have them called to his attention and

have ready at hand these former statutes.

Where decisions have interpreted these

former statutes, which are now simply

re-enacted, it is not always easy to put

your hands on the authorities. This

little book has gathered together in a

convenient form the sections of the

"Judicial Code," references to the

statutes superseded and the decisions

of the federal courts so far as they shed

light on the present code and the changes

it embodies. The material is handled so

compactly and intelligently that the

reader loses no time in getting what he

wants. Perplexing subjects such as the

removal of causes to the federal courts

from the state court, while not exhaus

tively treated, are given sufficient atten

tion so that the main principles are

clearly presented so as to enable the
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general principles involved to be readily

comprehended. Terse, clear and sen

sible, the book has much to recommend

it to the federal bench and bar. A full

index and list of cases add much to the

effectiveness of the book.

When the Judicial Code goes into

effect, at the end of this year, there is

no doubt this volume will find a wel

come place amongst the lawyers of the

federal courts throughout the country.

NOTES

The New York State Library Yearbook of

Legislation for 1908 (v. 10), edited by Clarence

B. Lester, Legislative Reference Librarian, is

made up of three bulletins. Legislation 37 gives

the seventh annual Digest of Governors‘ Mes

sages, covering all regular and special messages

made by Governors of all states from October 1,

1907, to October 1, I908. The message of the

Governor of Porto Rico is digested, also topics

in the President's message. The annual series

of these digests is discontinued with this num

ber, but the Review of Legislation will continue

to cover two years in each number. Legislation

38 gives the nineteenth annual Index of new

legislation. References to fifty statutes declared

unconstitutional during the year are included.

Legislation 39, the Review of Legislation,

the most valuable feature, perhaps, of the

Yearbook, contains a number of articles by

competent writers, and sets forth the develop

ments of statute law classified by important

subjects. (81.)

 

Little, Brown 8: Co. of Boston are publishing

a fifth revised and enlarged edition of "Dillon

on Municipal Corporations." In speaking of his

great treatise, which was first published in one

volume in 1872, when its author was a judge of

the Supreme Court of Iowa, its author says:

"Over forty-five years have elapsed since the

preparation of the ‘Municipal Corporations’

began, and more than thirty-eight years since

its first publication. It is, therefore, not only a

child, but the companion of the greater part of

a prolonged professional career. Any justifiahle

satisfaction I might feel in its success is some

what subdued, if not saddened, by the sombre,

although not melancholy, reflection that in this

edition I am taking final leave of a work which

is intimately incorporate with the studies. lucu

brations and labors of so many years." In the

interval since its first edition. Judge Dillon, who

is now seventy-nine years of age, has successive

ly served as Chief Justice of the Iowa Supreme

Court, judge of the United States Circuit Court,

president of the American Bar Association and

professor in the Columbia University Law

School.

BOOKS RECEIVED

The Proceedings of the thirty-fourth annual

meeting of the New York State Bar Association. at

Syracuse. January 19-20. 1911. is a volume of inter

est chiefly because of the discussions that it con

tains of several topics of great importance. such as.

for example, iuance of shares of stock without

par value. abolition of imprisonment in civil actions.

appointment of receivers under the bankruptcy act.

contingent fees, committment and discharge of

insane criminals, the Torrens system of land registra

tion, revision of the Code of Civil Procedure, and the

regulation of medical expert testimony. The de

hates and committee reports on these subjects are

worth reading. The volume also contains several

notable papers read at the meeting, the most im

portant being Judge Rodenbeck's extended discus

sion of the best way to improve upon the Code of

Civil Procedure. other papers being: "The Reform

of Procedure," by Hon. Elihu Root; "How can we

Improve Our Courts?" by Adelbert Moot; and

"Concerning Certain Essentials of Republican

Government" (annual address). by Hon. George \V.

Wickersham. The next annual meeting of the

association will be held in New York City.

 

A Philadelphia Lawyer in the London Courts.

By Thomas Leaming. Illustrated by the author.

Henry Holt 8: Co., New York. Pp. 199 (index).

(32-)

A Practical Medical Dictionary. By Thomal

Lathrop Stedman, A.M., M.D., editor of "Twen

tieth Century Practice of Medicine" and of the

Medical Record. William Wood 8: Co., New York.

Pp. 988+ 10 (appendix). (Thumb-indexed. $5,

plain. $4.50.)

The Law of Street Railroads: a complete treatise

on the law relating to the organization of street

railroads, the acquisition of their franchises and

property, etc. By Andrew J. Nellis. 2d ed.

Matthew Bender 8: Co., Albany. V. 1. pp. clxxx,

654; v. 2, pp. ix, 688+ 159 (index). (813.)

Constitutional Law in the United States. By

Emlin McClain, LL.D., Justice of the Supreme

Court of Iowa. sometime Lecturer on Constitu

tional Law at the State University of Iowa. author

of "A Treatise on the Criminal Law," compiler of

“A Selection of Cases on Constitutional Law."

American Citizens Series. 2d ed. Longmans,

Green & Co., New York and London. Pp. xrxviii,

365 + 53 (appendix of documents) + 14 (index).
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flrticles on Topics of Legal Science

and Related Subjects

Administration of Justice. See Criminal

Proced ure.

Agency. "An Agent's Right to Sue upon

Contracts." By Floyd R. Mechem. 59 Univ. of

Pa. Law Review 517 (May).

The first instalment of an article in two sec

tions, concisely setting forth in text-book style

the law governing this subject.

Armaments. "Relation of Treaties and

Armament." By Major-General W. H. Carter,

U. S. A. North American Review, v. 193, p. 801

(June).

"There is nothing offensive from a diplomatic

standpoint in treaties involving defensive alli

ances, but when the signatory nations are among

the recognized great world powers the effect on

the others is instantaneous, for having com

merce of their own to extend and protect they

are goaded to preparation for the possible con

tingencies of war. . . .

"While international agreements are usually

entered into for the purpose of avoiding causes

of friction, no general peace movement can be

made so effective as one looking to the elimina

tion of treaty articles which directly provide for

allied war whenever the indeterminate sphere

of influence of either contracting party is inter

fered with."

“If the United States Should go to War." By

John Bigelow, Jr. Atlantic Monthly, v. 107,

p. 833 (June).

“Let us believe that there is a sufiiciency of

men and of ammunition for the efiicient work

ing of the armaments. There can still be no

reater delusion than to think that our seacoast

orts constitute a protection to our coast-lines."

See Panama Canal Fortification.

Asylum. "The Right of Asylum." By G.

Addison Smith. 27 Law Quarterly Review 199

(Apt)

Banking Law. “Liability of Banks Receiving

Checks to a Trustee's Order for Deposit in His

Individual Account." By Harold C. McCollom.

11 Columbia Law Review 428 (May).

Discussing Niagara Woolen Co. v. Pacific

Bank (141 A p. Div. 265), which is the present

law of New ork State, and other cases. When

this case comes before the Court of Appeals, the

writer thinks that among four ssible alterna

tives the following is the one t at it would be

preferable to adopt: "It may reverse the jud -ment below and hold that the bank is liabe

only where it has notice from a payment to itself

or otherwise that there has been an actual appli

cation of the trust funds to purposes which are

on their face, individual and personal. . . .

“Where there is an actual application to a

debt which the trustee personally owes the

bank, or to any other debt which is a personal

obligation of the trustee, there is, prima facie, a

mis-appro riation which the bank should not

be allow to disregard. The line of demarca

tion between an application to personal uses

and a deposit in the individual account may

seem to be rather vague; but there does seem

to be a legitimate distinction between the two

cases in that moneys of an individual account

are not necessarily applied to personal debts,

whereas in the case where the liability should

exist there is no question that the use made of

the check is personal."

Capital Punishment. “Should Capital Pun

ishment be Abolished?" By Maynard Shipley.

2 Journal of Criminal Law and Criminology 48

(May)

The writer considers the restoration of the

guillotine in France to have had a pernicious

effect in increasing crime.

“M. Deibler resumed his active duties as

public headsman on the morning of January 11,

I909. . . . Durin the month of March, after

several executions ad taken place, no less than

fift —seven murders and one hundred and

eighty-nine robberies were reported by the

French press. During the preceding Novem

ber, before the revival of the ‘lean widow,'

as the guillotine had been facetiously

dubbed, when cold and hunger were gripping

the poor and driving them to crime, fewer than

twenty cases of murder, and only forty-three

cases of robbery were reported."

See Penology.

Civil Service Reform. “The Story of a

Post-ofiice Clerk: The Experience of a Young

Woman in the Civil Service of the United

States." By Charles W. Eliot, LL.D. McClure’s,

v. 37, p. 178 (June).

"The moral of this story is plain. A young

woman, well born, well brought up, intelligent,

better educated than nine-tenths of American

children, and of irreproachable character, dem

onstrates by five years of service as assistant

in two post-offices that she is fully capable of

discharging well the duties of a stmaster. By

fidelity and intelli ence she reac es :1 good posi

tion in the Unite States Post Oflice-that of

postmistress in a third-class office —only to be

deprived of it by the action of local political

managers through the administration at Wash

ington. . . . The case was not an exceptionally

hard one. All appointees on political grounds

are liable to just such treatment."

Codification. "The Resurrection of our

Criminal Code." By H. J. Randall. 27 Law

Quarterly Review 209 (Apr.).
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"This ‘elasticity’ objection must be considered

by every one who supports codification in any

form, but for the purposes of a Criminal Code

it is completely irrelevant. Arguments may be

found to su port the roposition that it is desir

able that t e Law 0 Contracts should be in a

state of movement and uncertainty, but no one

could support such a roposition with regard to

the Law of Crimes. he Court of Star Chamber

may have performed a useful function as a

Court of Criminal Equity in the days of the

Tudors, but the days when criminal equity

would be tolerated by the community belong

to past centuries. . . . As far as human ability

can make it so, there should be no room for

doubt as to whether any particular acts consti

tute a criminal offense or not. And the greatest

step that can be taken in furtherance of this

object is to codify the Criminal Law."

See Law Writing, Negotiable Instruments.

Contingent Fees. "The Contingent Fee."

By F. C. Wilkinson. 72 CentralLaw Journal 335

(May 12).

“The abuse of the contingent fee comes not so

much in theory as in ractice. It relates to the

amount of the fee. his is an abuse that no

amount of technical rules will obviate. Yet

there must be some supervision of these possible

arsonious cases. It appears that our only answer

to the roblem can be, ‘Allow the court to super

vise al contingent fee contracts.’ Here are a few

of the reasons why the court should exercise

such jurisdiction: —

"l. Parties to this contract are not at arm's

length. Similar conditions exist as in a contract

between a shipper and a railroad company. The

parties are in a position where unfair advantage

may be easily taken, and it is the duty of the

court to interfere in such cases.

"2. Public policy demands a change. Scandal

is frequently caused by the exorbitant exaction

of fees. Respect for the law is lowered with

respect to the bar.

"3. The attorney is the oflicer of the court.

He is in the nature a public oflicial, and in many

resgects his employment is a public duty. The

rig t to charge fees comes from the court, and

the court should regulate that right.

"4. It would be in accord with the law of

attorney and client. These parties are in a

certain fiduciary relation, that the courts are

accustomed to deal in accord with equitable

principles.

"5. A reasonable contingent fee may be

obtained better this way than any other. The

court's adjudication of such cases in the past has

proved its efficiency."

Contracts. See Corporations, Liquidated

Damages.

Contributory Dependency. See Juvenile

Delinquency.

Conveyancing. See Real Property, Torrens

System.

Copyright. "The Copyright Bill, 1911." By

G. Herbert Thring. Fortnightly Review, v. 89,

p. 901 (May). '

“There is no fear as to international relations.

These are fixed firmly and favorably in the

Berlin Convention. As far as Amerim is con

cerned, it can only be hoped that with the growth

of years will come the growth of wisdom, and

that the Senate, abandoning the slavish obedi~ence to trade unions, will face the matter fairly

and squarely, and legislate without restrictions,

not only for their own, but for the authors of

other countries, and will join the Berlin Conven

tron.

“At the present time, however, and in the near

future, the real issue lies with the Colonies and

with the Government's relations with the Colo

nies. indeed, this has been the crux of the situa

tion for many years; but now that separate

copyright legislation has been proclaimed the

real crisis is at hand."

Corporations. “Has the Common Law Re

ceived the Fiction Theory of Corporations?"

By Sir Frederick Pollock, Bart. 27 Law Quar

terly Review 219 (Apr.).

A learned and notable article, reviewing at

length from the fifteenth century the decisions

bearing on the subject.

“No one who is familiar with the English

judicial mind will be surprised at the scantiness

of sitive utterances on a question of this high

0rd: of generality. The nearest approach to

such an utterance that l have found within

our own time is twenty-one ears old and occurs

in a judgment of the late r. Justice Cave, a

learned and thoughtful la er. Counsel had

argued that certain reti members of an

insolvent building society were liable, notwith

standing their retirement, to contribute to the

payment of its debts. The precise question

turned on the interpretation of special enact

ments, the terms of which have no interest for

our present purpose. But as to the general

principles involved the learned judge said: ‘A

corporation is a legal persona, just as much as

an individual; and, if a man trustsa corpora

tion, he trusts that legal persona, and must look

to its assets for yment: he can only call upon

individual mem rs to contribute in case the

Act or charter has so provided.’ No such word

is here as ‘fiction’ or ‘fictitious,' not even ‘arti

ficial.‘ It is true that no formal theory was be

fore the Court at all: it is probable that Mr.

Justice Cave was not thinking of the controversy

between fictionists and realists; it is possible

that he had never heard of it. Still, do we

trust a Fiction? and is a Fiction ‘just as much’

a rson as a real man? I do not know what

in erence a Continental jurist might be

tempted to draw from the admission that an

Act of Parliament or royal charter may displace

the usual presumption, universila: debet

singuh' non debent. In this country there is no

doubt since Blackstone's time, some would say

since Sir Thomas Smith's, that the legislative

competence of Parliament is unlimited, and there

has never been any that the King's discretion

as to the terms of the charters he is pleased to

grant is very large. An English lawyer will

therefore draw no speculative inference at all.

“On the other hand, we may certainly find

Lord Selborne saying in 1872 that a railway
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company ‘is a mere abstraction of law. All that

it does, all that the law imputes to it as its act,

must be that which can be legally done within

the powers vested in it by law. Consequently

a thing which is ultra vires and unauthorized is

not an act of the company in such a sense as

that the consent of the company to that act

can be pleaded.’ (1 L. R. Ch. at p. 152.) This

might well have been said by a man with his

head full of the Fiction theory, and Lord Sel

bome, who was a scholar, though not very

learned in the antiquities of the law, may well

have known something of the theory in its

earlier forms. But the English doctrine of Ultra

Vires, as we call it, does not really go back to

any ultimate conception as to the nature of a

corporate body. It is a doctrine, to use a con

venient American term, of constitutional limita

tions. If the same authority which created a

given juristic person, or authorized the consti

tution of many juristic persons by the perform

ance of certain conditions, has at the same time

set bounds to the legal competence of such

Eersons, bounds whic are matter of public

nowledge, then acts professedly done in their

name and exceeding those bounds are nulli

ties. . . .

"As for the question utrurn unioersitas delin

guere poi-sit, our modern way has been to cir

cumvent it. The real diflficulty was to make

out how any man, any natural man, could be

vicariously liable to pay damages for the wrong

ful act or negli ence of his servant, which he had

in no way aut orized and might even have ex

pressly forbidden. When this was overcome,

the difficulty of ascribing wron ful intention to

an artificial person was m trut onl a residue

of anthropomorphic imagination. mud and

malice, some learned persons continued to say,

belong only to individual men; much as our

Germanic ancestors could not conceive any

right being transferred without a tangible sym

bol, and, as late as the fourteenth century, men

thought the patron of a church insecure until he

had solemnly gras the handle of the church

door. But those earned persons were already

a minority half a century a o. The story is well

and sufficiently told by NFL C. T. Carr in his

recent book on the Law of Corporations. My

only regret is that he asks himself whether ‘the

Fiction theory has been officially discarded.‘

The time has come, I think, to ask whether any

English Court ever oflicially or semi-officially

adopted it, and I make bold to answer in the

negative."

"Executory Ultra Vires Transactions." By

Prof. Edward H. Warren. 24 Harvard Law

Review 534 (May).

A company is incorporated "to engage in the

business of transporting persons by means of

hacks or other vehicles." Thereafter the incor

porated associates vote to engage in the business

of transporting goods by express. An extensive

express business is carried on in the name of X.

M. delivers goods to a servant of X. to be car

ried by express, and the goods are not delivered.

M. sues X., and X. defends on the ground that

the contract was ultra wires and therefore its

breach imposes no liability. Ought this defense

to prevail

"It is submitted that (1) if all the share

holders of X. who were such at the time the con

tract with M. was made authorized or ratified

the transaction of the business in the course

of which this contract was made, and (2) if M.

did not know and could not reasonably be

charged with knowledge that the contract was

outside the contemplated sec of X.'s action,

then X. should not be allow to defend on the

ground that the contract was ultra vires."

There is an extended note on the authorities.

See Federal and State Powers, Professional

Ethics.

Criminal Law. See Codification, Penology.

Criminal Procedure. "The Administration

of Criminal Justice in Wisconsin." By Judge

E. Ray Stevens. 2 Journal of Criminal Law and

Criminology 39 (May).

Judge Stevens, who is president of the Wiscon

sin Branch of the American Institute of Criminal

Law and Criminology, reviews the progress

which has been made in the reform of criminal

procedure in Wisconsin during the past two

years. Several instances in which the Supreme

Court has refused to be guided by technicalities

not affecting the substantial rights of the rties

are inted out. But perfection in the a minis

tration of the criminal law has not been attained,

notwithstanding these improvements.

"Three or four years ago a defendant was on

trial for wife abandonment before a jury of

twelve in Fond du Lac County. During the

trial one of the jurors disappeared. As he could

not be found by the officers, the defendant con

sented in open court that the case be submitted

to the eleven that remained. He was convicted.

He carried the case to the Supreme Court,

where he presented the single question, that the

judgment must be set aside because he could

not consent to be tried by eleven instead of twelve

jurors. A majority of that court, considering

themselves bound by the strict rule of the

earlier cases, reversed the jud ment. . . .

“We preserve the ri ht to he tried by a ju

of the county in which t e offense was committ ,

and then spend weary hours and even days in

carefully excluding every juror that possesses

even the slightest tinge of a suspicion of knowl

edge that would have qualified him to act as a

juror in the days when the rule was established

r uiring jurors to come from the vicinit in

cider that the might have a knowledge 0 the

facts that won d enable them to decide the case

justly."

"Delays and Reversals on Technical Grounds

in Criminal Trials." By E. J. McDermott.

2 Journal of Criminal Law and Criminology 28

(May)

“The delays in civil and criminal trials here

are inexcusable, and yet it would not be hard

to avoid most of them. These delays are due

to the complicated, obsolete nature of our pro

cedure; to the deep-rooted, unreasonable con

servatism of our courts, and to the dilato ' habits

of the lawyers themselves. Delay usua l_y suits

the purpose of the defendant; the plaintiff pro

ceeds slowly because he must proceed with cau



358 The Green Bag

tion to avoid the innumerable pitfalls that are

needlessly ut in his pathway. The follies

which ,we a low in the selection of juries, espe

cially in criminal cases, are astounding. Such

absurd indulgence as we show to men accused

of crime is unworthy of an enlightened people."

"The Serious Absurdities of the Criminal

Courts." By Herbert Bruce Fuller. World's

Work, v. 22, p. 14516 (June).

A number of recent instances of gross mis

carriages or delays of justice are recorded.

Some attention is given to faults of the in

system. The writer says the two test evi s

of the present administration 0 justice are

sentimentality and technicality. He urges that

legislation be adopted preventing reversals on

urely technical grounds, that juries be re

ormed, that the judicia be taken out of

politics, and the powers 0 judges be enlarged.

See Juries.

Damages. See Liquidated Damages.

Direct Government. “The Referendum in

Operation." I, “In Switzerland," by Prof. W.

Oechsli', H, "In the United States," by Presi

dent A. Lawrence Lowell; lil, “In Australia,"

by Prof. Harrison Moore and Ernest Scott.

Quarterly Review, v. 201, no. 427, p. 509 (Apr.).

Prof. Oechsli's review of the operation of the

Swiss referendum is temperate; he finds that

it has fulfilled neither all the hopes nor all the

fears entertained of it. His position is in

the main, however, distinctly in its favor. The

popular initiative, however, does not warrant

as favorable conclusions; it is a right of indi

viduals or minorities and "goes beyond mere

liberty, for it enables a minority to put com

pulsion on a whole people."

President Lowell, eliminating from considera

tion the special referendum on lpurely local

questions, examines the working 0 the general

referendum in the United States. Three differ

ent forms of this institution have been intro~duced at different periods. The first of these,

the referendum for the adoption or rejection

of state constitutions and of constitutional

amendments, came first. It has not been an

empty form but has been effective, but the small

ness of the vote usually cast renders it diflicult

to say whether it has as a rule fairly expressed

public sentiment. The institution of the con

stitutional referendum is deepl rooted in the

public esteem, and a survey of, Massachusetts

history "leaves the impression that almost all"

votes of doubtful wisdom "were either in accord

with the best thought of the time or were after

wards reversed."

The second form of referendum to be intro

duced was that designed to put a check upon

particular measures or policies of the legisla

ture, arising mainly in the newer states; it is

to be regarded as “the product of immature

conditions, for it has shown no marked tendency

to spread to other parts of the country or to

ex nd over new subjects."

he third form of referendum is that very re

cently introduced enabling a popular vote on

any law not declared urgent by the legislature.

"As yet it is too early to say what the effect

of the institution will be; a generation must pass

before that can be determined."

The writers on the situation in Australia give

the greater part of their attention to recent

events, and submit no general conclusions, but

they point out several defects of the system

as there employed, which they apparently think

can be remedied.

“Popular vs. Delegated Government — A De

fense of the Initiative, Referendum and Recall."

By Senator Jonathan Bourne, Jr. 72 Central

Law Journal 354 (May 19).

“When the Constitution was finished by the

convention and signed, every grant of power it

contained, every bar it put up between the

ple and the Government, every check and

lance it im on the electorate and on the

States was Hamiltonian, and, so far as possible,

was constructive of an irresponsible machine.

it was aggressive against state sovereignty,

gainst popular sovereignty and against the

spirit of democracy among the electorate of the

states. Jefferson and his school were, in truth,

on the defensive, and the battle resulted in a

victory for what exactly at that time was needed

—-and all that the conditions then warranted —

a union of states under a centralized govern

ment. Conditions were not then ripe for Rous

seauism, in the application of popular sovereignty

on a national scale. But witness the fifteen

amendments to the Constitution and observe

this curious fact: Every single one of them, in

its last analysis, is a recognition of the sovereign

rights and powers of the people as against both

the sovereignty of the state, as such, and that

of the federal government. They are the people's

bill of rights.

“In the last one hundred and twenty years

conditions have greatly changed. Electricity

and steam, the telegraph, tele hone, railroad

and steamboat have established) media of in

stantaneous intercommunication of ideas and

rapid c0~0peration of action of the individual

units of society.

“centralization of government, business and

the individual units of society is the inevitable

result incident to the evolution of civilization.

With this centralization comes increased power,

and to insure the proper use of same it must be

correlated with increased responsibility and

accountability, which should go together. '

Due Process of Law. See Workmen's Com

pensation.

Estoppel. “Pleading Estoppel, II." By

Gordon Stoner. 9 Michigan Law Review 576

(May)

“It is the writer's belief that the careful code

pleader will prefer the rule that the facts con

stituting an estop 1, whether it constitutes a

part of his cause 0 action or a defense, must be

pleaded unless there is no opportunity to do

so — understanding ‘0 portumty' to refer to the

order of pleading rather than to the knowl

edge or information of the party seeking

to avail himself of the benefit o the estoppe .

Though, as above suggested, there are varying
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decisions on the subject, and some of them hold

ing flatly that in the case of estoppel by matter

in pais the facts constituting the esto pel need

not be pleaded, still these cases are in the minor

ity and are opposed to the great wei ht of author

ity. Even in Connecticut and ew York, in

which states the doctrine that estoppel may be

shown in evidence though not pleaded is strong

est, some of the expressions of the courts lead

one to believe that they themselves are not too

well satisfied with the doctrine or the reasons

given to uphold it."

See Liquidated Damages.

Federal and State Powers. "Constitutional

Limitations upon State Taxation of Foreign

Corporations." By William C. Coleman. 11

Columbia Law Review 393 (May).

An extended discussion of Western Union

Tel. Co. v. Kansas (216 U. S. l) and Pullman Co.

v. Kansas (216 U. S. 56), viewed in the light of

previous decisions of the Supreme Court on

constitutional limitations. The final conclu

sions reached are: —

"First, that the Kansas tax was in violation

of the Fourteenth Amendment, and to say that

it was not would be to announce a doctrine

not simply in extension of, but contrary to, all

previous interpretations of that amendment,

and to the true rule of constitutional limitations

upon the state taxation of foreign corporations.

"Second, that the court in basing its opinion,

not upon the Fourteenth Amendment, but upon

the Commerce Clause, has announced an exten

sion of the scope of that clause for which there

is clearly not only no precedent, but which is

expressly negatived by decisions which have been

thought to be unquestioned as bulwarks of our

constitutional law. Whether or not it was

expedient or economically wise for the court

so to extend the scope of the interstate commerce

clause is a question entirely apart from our con

siderations, which, as asserted at the very begin

ning, are exclusively legal. No doubt from other

points of view, as Mr. Justice Holmes himself

admitted, the tax ‘deserved the reprobation it

receives from the majority,‘ but with that we

are not here concerned. . . .

"Perhaps it is not inaccurate to describe our

highest court as a permanent constitutional

convention. Who can say but what Hamilton

and Marshall, were they interpreting the Con

stitution today, would see no error in this most

recent construction placed upon the Commerce

Clause? But may we not be advancing too

rapidly? Can we truthfully say that nullifica

tion by indirection is only an imaginary and not

a real dan er? Our government is a dual one,

and as suc it must remain."

"The State's Power over Foreign Corpora

tions." By Harold M. Bowman. 9 Michigan

Law Review 549 (May).

By a striking coincidence, the writer of the

ogening article in another law journal discusses

t e same subject, reviewing much the same

authorities in the course of an extended examina

tion of leading cases. Mr. Bowman is inclined,

however, to treat the opinions in the Kansas

cases more sympathetically, and he analyzes

the resulting nullifications of doctrine with

greater particularity, reaching the following con

clusions:——

“1. Foreign corporations that have become

persons within the jurisdiction of the state

at least those that, previous to attainment of

the status of persons within the jurisdiction of

the state, were not subjected to continuing con

ditions-—cannot be deprived of any ‘privilege’

guaranteed by the federal Constitution to which

domestic corporations of the same class are

entitled. . . .

“2. Foreign corporations that have become

persons within the jurisdiction of the state

cannot be deprived of the equal protection of

the laws secured by the Fourteenth Amendment.

“3. The conditions under which foreign cor

porations may become persons within the juris

diction of the state have not yet been either

precisely defined or indicated but the recent

cases indicate that much less is required to make

a corporation a person within the jurisdiction

of the state than had been assumed. If this is

so the efiect of the decisions of 1910 is to emanci

pate many foreign corporations from the power

of the state to impose ‘unconstitutional’ and

discriminatory conditions. . . .

“4. The efl'ect of the decisions correspond

ingly reduces the numbers of corporations that

can be said to act or do business in the state

without being persons within the jurisdiction

ofthe state. . . .

"5. Opinion will be encountered to the efl'ect

that the tendency of the recent decisions is to

deprive the state of the power to impose ‘uncon

stitutional conditions’ subsequent-—as distin

guished from conditions amounting to unequal

treatment under the equal protection of the laws

guaranty-even on such foreign corporations

as are not persons within the jurisdiction of the

state. But desirable as this would seem, it

cannot et be declared on authority. . . .

"6. he state still has power to refuse admis

sion to foreign corporations. But this may be

subject to marked qualification in the future so

far as a certain class of foreign cor orations is

concerned. If the opinion expresse by justice

White in Pullman Co. v. Kansas should become

the doctrine of the court it would seem that no

foreign corporation engaged in interstate com

merce can be denied the right to engage in

intrastate commerce, whether or not in its capa

city as a corporation engaged in intrastate com

merce it is a person within the jurisdiction of

the state."

General Jurisprudence.

By A. H. F. Lefroy, K.C.

Review 180 (Apr.).

An article more lucid than acute, which aims

"to give a clear meaning to the word ‘ urispru

dence.’ " The writer has no fault to nd with

Holland's definition of the science. He also

accepts Professor Jethro Brown's definition in

his "Austininian Theory of Law." The writer

suggests that these two definitions reveal the

line of distinction between the English and Ger

man, or analytical and historical schools

"that the German school where it deals with the

origin of law deals rather with the develo ments

of legal systems as a whole, while the nglish

"Jurisprudence."

27 Law Quarterly



360 The Green Bag

school deals rather with the development of

juridical ideas and particular institutions within

the legal system. . . .

"Thus, then, to adopt once more words of

Professor Vinogradof’f, we have ‘two methods of

scientific investi ation which may be applied

to the study of aw: the method of deductive

analysis on the basis of abstractions from the

present state of legal ideas and rules, and the

method of inductive generalization on the basis

of historical and ethnographical observation.‘ "

See Corporations.

Government. "The New Stateism." By

john M. Mathews. North American Review,

v. 193, p. 808 (June).

“While some Western states are adopting the

initiative and the referendum under the mis

taken impression that a more direct participation

of the people in legislation will necessarily and,

as it were, almost automatically produce a more

democratic government, New Jersey is working

out a truer conception of democratic govern~ment. . . . The significance of the ‘new state

ism' lies not in its ast accom lishments. but

in its present and uture possi ilities. If the

Governor is now urging the passage of ‘adminis

tration bills’ introduced by his adherents, who

can say that he will not soon be introducing

them directly?"

Great Britain. "The Duty of the Lords." By

Professor E. C. Clark, University of Cambridge.

Nineteenth Century, v. 69, p. 811 (May).

“With respect to the abolition of co-ordinate

legislative power in general, there can surely

be little doubt. To give up that power is, to

all intents and purposes, to surrender their

existence as a Second Chamber. With regard

to money bills, there is everything to be said,

on the score of convenience and reasonable

expectation, for retaining the present practice

as much as possible. But until some reform can

be made in our electoral system that will render

the ross injustice and class oppression with

which we are now threatened less possible or

less likely, the Lords must, as it seems to me,

retain or reclaim the power both of amendment

and rejection which they have never formally

abandoned."

By J.Hawaii. “The Rule of the Unfit."

Liddell Kelly. Westminster Review, v. 175, p. 477

(May).

"To ensure eflicient government in Hawaii,

the conviction gains ground among Americans

that the territory must ‘progress backwards’ ——

must be laced under government by commis

sion, civi or military, instead of going forward

to the goal of Statehood. This does not imply

that the white citizens of the territory would not

keenly appreciate the boon of managing their

own affairs. It sim ly means that they recog

nize the literal truth of what Lowell wrote in

sarcastic vein, that —

‘Liberty's a kind 0' thing

That don't agree with mggers.‘ "

See Direct Government, Federal and State

Powers.

“The War

Atlanta‘:

lntemational Arbitration.

Against War." By Havelock Ellis.

Monthly, v. 107, p. 75l (June).

“It is feared by some that the reign of uni

versal peace will deprive them of the opportu

nity of exhibiting daring and heroism. . . . There

are an infinite number of positions in life in which

courage is needed, as much as on a battle

field. . . . There are departments in the higher

breeding and social evolution of the race —- some

perhaps even involving questions of life and

death — where the highest courage is needed."

"Human Nature and Peace by Law." By

Congressman Richard Bartholdt. Editorial Re

view, v. 4, p. 452 (May).

"We learn from history that for more than a

century whenever a controversy arises between

two states of the Union the individual citizen

does not even become excited: his fighting blood

remains calm and the animal in him remains

dormant. And why? Because he sees no oppor

tunity to fight, knowing as he does that the case

will be taken to the Supreme Court of the United

States and there adjudicated according to the

recognized principles of right and justice. It is

only a question of time, in my judgment, when,

after the establishment of the permanent Court

of Arbitral Justice at The Hague, the same con

sciousness will cause the savage instincts of man

the world over to be bridled in the same manner.

Man's intellect has not yet discovered another

solution of the problem, and in my judgment

there is none."

"Peace on Earth." By Harold Spender. Con

temporary Review, v. 99, p. 385 (Apr.).

“On May 5, 1897, the Senate refused to ratify

the treaty as agreed between the Powers, and

from that time to this nothing more has been

heard of it. Now, it is no secret that this deci

sion of the Senate, which was arrived at by an

overwhelming majority, was largel influenced

by the Irish vote, a very powerful actor in the

Senatorial elections. The Irish-Americans took

the view that the treaty was proposed by a

British Government which strenuousl opposed

the grant of Home Rule to Ireland. T ey deter

mined that the United States should not be

bound by such close bonds to a country which

was resolved to refuse the chief aspiration of

the Irish race. In 1911, indeed, we have a

different situation. The American people will

have to deal with a Government which has

staked its existence on the grant of Home Rule.

It is possible that that fact may make a great

difference in the attitude of the Senate."

Editorial. [By L. J. Maxse.] National Review,

v. 57, p. 368 (May).

“We hear much of the ne otiation of this

stupendous compact, to whic Mr. Bryce is

applying his gigantic were and in which the

American Secretary 0 State is mildly partici

pating, but even the Draft Treaty does not bear

the faintest resemblance to the 'e h-rnaking'

speech of Sir Edward Grey; an when it is

ublished and resented to the Senate for rati

cation, so far rom being a general unrestricted

agreement, automatically submitting every
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Anglo-American difference. ‘no matter what it

involves, whether honor, territo , or money’

(we quote the equally ‘epoch-making’ utterance

of Mr. Taft), it will be found to be an exceedingly

modest document, enabling a two-thirds major

ity of the Senate, if so disposed, to submit any

specific dispute between the two countries to

arbitration——-a course the Senate could take

tomorrow without any Arbitration Treaty, pro

vided the President were willing. Never has

such a ridiculous mouse emerged from such an

enormous mountain."

See Armaments, International Law of War.

International Law of War. “Intervention

in Theory and in Practice." By Charles C.

Hyde. 6 Illinois Law Review 1 (May).

"From the conduct of the United States illus

trated in the foregoing cases it is believed that

the following conclusions may be drawn: ——

"Apart from considerations of policy appli

cable to a particular case, the United States may

be expected to assert a right of intervention —

“(a) Whenever it believes its own safety to be

endangered by the conduct of a foreign state

manifested (l) in aggressive measures of hostile

design, or (2) in the failure to control its own

population, or (3) in the consent to such use of

its own territory by a third state as may directly

weaken the relative security of position of the

United States;

“(b) Whenever within the territory of a foreign

state there continue to exist conditions of dis

order persistently and irreparably injurious to

American life and property therein, and which

the territorial sovereign lacks the power or dis

position to abate;

"(c) Whenever a foreign state wrongfully

interferes with the political independence of a

third state, in the welfare of which the United

States, by treaty or otherwise, may have a spe

cial interest."

"The Regulation of War." By James L_

Tyron. 20 Yale Law Journal 535 (May).

The Second Hague Conference "required that

hereafter there must be a declaration of war

with reasons, or that a conditional ultimatum

to be complied with on pain of war, be issued

before hostilities are be un. That the require

ment for declarations 0 war is in part a peace

measure is suggested by the thought that if a

declaration be made in advance it may bring to

his senses the belligerent that is notified of what

may happen, and on the other hand, that it

may ive the notifying power a chance to cool

off. eantime, if the friends of peace become

active in their cause, they ma secure peace by

mediation or by reference 0 the question at

issue to a Commission of Inquiry and so prevent

war altogether. The measure is. therefore, not

onl in the interests of fair play, but of peace,

an the opportunity afforded for agitation in

case of threatened war justifies in some degree

the making of rules for a brutal system that it

is hateful to recognize but which must be recog

nized if its regulation is attempted."

See Asylum, Maritime Law.

Insurance. "The History of the Develop

ment of the Warranty in Insurance Law." By

Dean William R. Vance, Yale Law School.

20 Yale Law Journal 523 (May).

"It is a cause for gratification that the total

abolition of the warranty, which never had good

reason for existence and now has none at all,

will tend to enable the courts to apply to insur

ance policies the same rules of construction

that determine the meaning of other contracts."

"The incontestable Life Insurance Policy

May it Ever be Contested?" By Thomas

Benjamin Gay. 1? Virginia Law Register 1

(May)

“The Massachusetts Legislature has in terms

required all policies sold in that state to provide

for incontestabilit after two years, thus lend
ing the wei ht ofy statutory enactment to the

long line 0 cases previously cited sustaining

the exclusion of fraud as a defense to policies

made incontestable a specified time after date,

and arraying itself a inst the reasoning of the

Fox case [Insurance 0. v. Fox. 106 Tenn. 347].

“The express holding of the Court [in N. Y.

Life Ins. Co. v. Hardison, 199 Mass: 190] that

the provision proposed by the New York Life

Ins. Co., making it incontestable from date,

is void for reasons of public policyI in every

way confirms the judicial interpretation of that

clause in the Reagan case [Reagan v. Union

Mutual Life Ins. Co., 189 Mass. 555].

"In conclusion it may be said generally that

death, the risk in life insurance, the event upon

which the insurance money is payable, is cer

tain of occurrence; the uncertainty of the time

of the occurrence is the material element and

consideration of the contract. Can it be in

the contemplation of the parties that the assured,

by his own fraudulent representations as to his

state of health, shall deprive the contract of its

material element, shall vary and enlarge the risk

and hasten the day of reckoning?"

Interstate Commerce. “The Commerce

Court — Its Origin, Its Power and Its Judges."

By J. Newton Baker. 20 Yale Law Journal 555

(May)

See Federal and State Powers, Railway Rates.

Juries. Special Jury Number. 17 Case and

Comment 589-606 (May).

Containin articles by John M. Steele, on

"The Jury ommissioner System"; Robert A.

Edgar, "Proposed Reforms of the In System";

Sam. M. Wolfe, "A Defense of the ury"; and

Joseph T. Winslow, "Knowledge of Facts of

Cause as Affecting Competency of Juror."

"Practice with Respect to Directing Ver

dicts." By Winifred Sullivan. 25 Bench and

Bar 19 (Apr.).

Treated with reference to New York law.

Juvenile Delinquency. “The Contributory

Dependency Law of Iowa." By Henry E. C’

Ditzen. 2 Journal of Criminal Law and Crimi

nology 72 (May).
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"The state of Iowa has, to my mind, taken a

very advanced position by passin what is

known as the contributory depen ency law,

mention of which was made in the second issue

of this Journal on page 149. Other states have

contributory de ndency and contributory de

linquency laws, ut they are, generally, criminal

statutes. There is only one other state, so far

as I am aware, that has a statute similar to this

one, and that is Kentucky. The proceeding

in Iowa is an equity proceeding and not a

criminal one. . . .

"The Iowa statute provides some ways and

means. It does not as yet, however, provide all

the instrumentalities that are necessary to

carry out the full intent of the law. The law

is, virtually, also a contributory delinquency

act, since, generally, the delinquents are also

dependents. The Iowa statute covers not only

the case of parents who are not properly doing

their duty, but also ‘any other person or persons

who shall by any act or omission of duty encour

age, counsel, or contribute to the neglect of

such child.’ ‘Neglect’ and 'dependency' are

one and the same thin under the Iowa statute.

It covers the entire eld of influence upon a

child's life. . .

"The Iowa law provides the foundation, but

the le islature must furnish a sufficiency of help,

a su cient number of paid probation officers

with such a sala that really competent men

and women can a ord to give up their time for

the work and do the work in a scientific manner.

More institutions should be created. There

should be an adult reformatory for people who

have the lazy habit; there should be a psycho

logical clinic, homes and hospitals for crip led

and otherwise defective children, and for t ose

who have contagious and infectious diseases,

etc. No doubt all of these thin s will be pro

vided by Iowa in time, and when that time

comes Iowa will be able to handle almost any

kind of a problem affecting delinquency and

dependency, juvenile or adult."

“Procedure in Children's Courts." By Justice

Robert I. Wilkin. 25 Bench and Bar 12 (Apr.).

"Is not the practice in the criminal proce

dures of our states a more simple running and

more equitable, just and comprehensive proceed

ing than could be built up under any form of

civil procedure? If it is,'then is it not possible

for the lawyers of the country to frame a practice

which would contain pleadings and procedure

affecting children, which in themselves would

embody all of the protection given to him who

is charged with an offense against the law, and

at the same time eradicate entirely all of the

peculiar criminal processes which would stamp

ltlgeyychild as a convicted miscreant in after

1 e

Law Writing. "A Digest of English Case

Law." By A. E. Randall. 27 Law Quarterly

Review 187 (Apr.).

The author considers that the time is approach

ing when Mews‘ Consolidated Digest, a revision

of which in sixteen volumes is now announced,

will have to be brought fully up-to-date. The

following suggestions are oflered regarding a

model revision: —

"1. The period which the Digest purports

to embrace should be, ostensibly, eighty years;

but cases of an earlier date should be admitted

with a view to ensure that the Digest contains

a complete statement of the law.

"2. That the titles of the existing Digests

should be revised with a view to obtain compre

hensive titles, and the exclusion of redundant

matter, while ensuring that each title should

approximate to a text-book upon the subject

matter.

"3. That competent persons, preferably per

sons having experience as reporters, and, if

possible, having special knowledge of the par

ticlular subject, should be chosen to prepare the

tit es.

"4. That the staff should be as small in num

bers as is consistent with efliciency and rapidity

of output."

Legal Education. "Early Law Schools in

London." By Hugh H. L. Bellot. 36Law Maga

sine and Review 257 (May).

Legal History. "Bonds of Manrent." By

John Bartholomew. 23 juridical Review 42

(Apr.).

" ‘There was formerly,’ says Stair, ‘a kind of

bondage in Scotland called Manrent whereby

free persons became the men or followers of those

who were their patrons and defenders (and there

fore these were rather in clientela than in bond

age); but it is utterly abolished both by Act of

Parliament 1457, c. 77, and Parl. 1555, c. 43,

and by our custom.‘ "

See Corporations, Legal Education.

Liquidated Damages. "Liquidated Dam

ages and Estoppel by Contract." By Joseph H.

Drake. 9 Michigan Law Review 588 (May).

“We may perhaps conclude then that the new

light thrown on the subject of li uidated damages

by the two cases cited at the‘beginning of this

article [Sun Association v. Moore, 183 L‘. S. 642,

and Clydebank E. 8 5. Co. v. Castaneda, A. C. 6],

show us that in case we have to determine the

meaning of an agreement in reference to the value

of an undeterminable future event, the old

canons may be used as of yore to aid in the

interpretation of the contract, recognizing that

we may have dit‘ficulty in each instance in de

termining whether our agreement is one to do a

single thing of an indeterminable value or to do

several things one or more of which has an easily

calculable value. In all of these cases the fact

that the sum has been redetermined by the

parties is not the signi cant element in the

decision but the fact that the agreement may

be one or the other of those mentioned above.

The old canons of interpretation are appealed

to for aid in the actual determination of the

question of penalty or liquidated damages

whether we acknowledge the doctrine of ‘ re

ascertainment’ or not, and no more since t an

before the decisions by the United States Supreme

Court and the House of Lords can the parties
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‘pre-ascertain’ and fix upon what is actually a

penalty under the guise of liquidated damages."

Maritime Law. "The Declaration of Lon

don, I." By G. D. Valentine. 23 Juridical

Review 1 (Apr.).

"The manner in which various persons will

regard these rules will depend, to some extent,

on the preconceptions with which they approach

them. There are some who consider it the

interest of this country [Great Britain] to pre

serve an absolutely free hand in naval war.

Those who regard all law as evil will naturally

not except the rules laid down in the Declaration

from the general ban; it pleases them little to

think that the age of anarchy is past. Others

again, and particularly such as have their

livelihood in commerce, will be disposed to

regret that the abolition at least of conditional

contraband has not been secured; they must

remember, however, that this could only be

done by general consent, which at present it

is utterly vain to hope for, and may console

themselves with the homely proverb that half

a loaf is better than no bread. The Declaration

does not seem to us substantially to modify

the law of contraband, as recognized by the best

authorities prior to its promul ation. It makes

it perfectly clear that a beligerent who has

formed the design of reducing the enemy nation

by famine, unless in the inconceivable case of

his being strong enough to form an effective

blockade of the whole coasts of his adversary,

cannot, in pursuance of that design, hinder

neutral ships from bringing in grain to its com

mercial ports. This, however, was law before,

though it was satisfactory to have the bad pre

cedent we mentioned finally disposed of; more

over, it is extremely doubtful whether there is

any case in which the question could be of

practical importance. To those who think that

the Declaration regarding contraband would

hamper the operations of our fleet in case of

Great Britain being involved in war, we would

point out that it is not so favorable to the neutral

as the rules which our Government has for the

last fifty ears been upholding, and must in

all good faith consent to be bound by in her own

conduct. Those who complain that the Declara

tion is too stringent should reflect that all the

principal Continental Powers, whose attitude

is most practically important to us as neutrals,

maintain and enforce severe rules. Di loma

tists ma perhaps succeed in modifying t e text

of this Declaration in some future conference,

when experience has shown in what ways it is

defective, and when the feeling against inter

ference with neutral commerce has grown

stronger. The existence of a document on which

to work does not in our eyes render amendment

of maritime law less, but rather more, easy.

If, however, the present Declaration fail to

meet with approval, it is certain that for a long

time to come all will despair of reaching, and none

will venture to seek for, agreement; every nation

must remain a law unto itself."

“The Declaration of London."

Review, v. 201, no. 427, p. 539 (Apr.).

"It would certainly be reasonable to propose

Quarterly

that the International Prize Court should not

decide any question which is not covered by

the Declaration until agreement has been

reached on it. That would remove one great

objection to ratification. It would certainly

be reasonable to have an express understanding

as to the meaning of article 34 and the ports to

which it is intended to apply. If the meaning

is as clear as is suggested in some quarters,

there can be no difficulty in obtaining an assur

ance upon the point satisfactory to Great Britain.

That would remove a second great objection."

See International Law of War.

Marriage and Divorce. "A Proposed

Uniform Marriage Law." By Ernst Freund.

24 Harvard Law Review 548 (May).

A detailed exposition of the Act proposed by

the Conference on Uniform State Laws.

Mining Law. "An Anomaly in Mining Law."

By Hon. Theodore Brantley. 20 Yale Law Jour

nal 548 (May).

"The local courts, confronted with declaration

so emphatically made by the Supreme Court

in many cases, that the statute must be the sole

guide in determining the rights of mineral

claimants, are often at a loss in the effort to

determine cases for which the statute seems to

make no provision because their occurrence was

not anticipated when the statute was enacted.

It is not surprising, therefore, that there should

be conflicting views. . . . The failure of

Congress to make specific provision for the

disposition of these irregularly-shaped areas

gives rise to these anomalies, and has tempted

the courts to supplement the statute by judicial

legislation, although the authority to do so is

consistentl disavowed. Would it not have been

better if t e court of last resort had adhered

strictly to the rule, so often theretofore declared,

that the statute is the only guide, and have

left it to the Congress to supply its deficiency

by additional legislation?"

Monopolies. "Extra-Territorial Effect of

the Sherman Act: American Banana Company

v. United Fruit Company." By Warren B.

Hunting. 6 Illinois Law Review 34 (May).

Negotiable Instruments. "The Uniform

Negotiable Instruments Law: is it Producing

Uniformity and Certainty in the Law Mer

chant?" By Crawford D. Hening. 59 Univ.

of Pa. Law Review 532 (May).

"Absolute uniformity could not be attained

even by a harmony of judicial interpretations

of Sections 119, 120 and 192. Three states,

Wisconsin, Illinois and Kansas, never adopted

sections 119, 120 and 192 in the form adopted

by the other states. These three states were

influenced to adopt a modification of the sec

tions in question by the criticism of the Act

offered by Professor Ames, who predicted in

1900 that very eclipse of the surety’s rights

accomplished over seven years later by the Act

in the five states of Maryland, Washington,

Oregon, Utah and Ohio.
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“The three states above mentioned. viz:

Wisconsin in 1899. Kansas in 1905, and Illinois

in 1907. when they adopted the Act. attempted

to avoid certain predicted wrongs to the surety

by introducing somewhat difi'erent phraseology

into the sections under examination. But even

as between Wisconsin. Illinois and Kansas there

is no uniformity. The equitable defences are

different in Wisconsin from the equitable defences

in Illinois and Kansas. . . .

“These variations from the Act in Wisconsin,

Illinois and Kansas are not the only variations.

But the writer's purpose is not to em hasize the

point that local patchin s and men ings of an

act. which is intended to introduce uniform rules

of law. defeat the entire program of uniformity.

Professor Patten has clearly pointed out and

illustrated this unfortunate local tendency. The

uestion is. what is to be done to prevent the

destruction of the ri hts of the surety on com

mercial per? Uni ormity cannot be accom

lished g; judicial interpretation of the Act.

he question then must be answered, should the

surety's ri hts be saved by supplemental legis

lation in tge various states. substituting for the

Act the Wisconsin or the Illinois or the Kansas

modification. or a modification different from

each?

“It is the writer's view that no legislation of

the kind should be attempted but that sections

120 and 192 should be totally re led. . . .

"Mr. Jeremy Bentham. no dou t, would say,

let these pre-existing statutes and the general

doctrines of suretyship be all incorporated into

a New Comprehensive Code of Suretyship and

let that be romulgated by the Commissioners

and ado te by the states. Uniform Codifica

tion of uretyshi is however something much

easier said than tibne. As to the defence based

on a request to sue. we must note that all states

do not have this statutory defence; and as apart

from statute the defence does not generally

exist. the enactment of this defense in a code

of suretyship must alter the law now existing

in many states.

“It is not the writer's purpose to discuss the

general question of the feasibility of uniform

codification either of suretyship or of other

branches of the law. Certainly the results of

the uniform codification of the law of commercial

paper cannot be called an auspicious augury for

the draftsman of a code of suretyship."

See Uniformity of Law.

Panama Canal Fortification. "The Pana

ma Canal and Sea Power in the Pacific." By

A. T. Mahan. Century. v. 82. p. 240 (June).

"We recognize well. an Australian has recently

said. that if the British navy be once overthrown

a condition of peace will be that its present

power shall not be restored. Vac victis. Defeat

of the American navy. followed by a prolonged

tenure of parts of American territo . which would

then be feasible. might be followe by a demand

to give up the Monroe Doctrine, to abandon

Panama. to admit immigration to which either

our Government or a large part of our popula

tion objects. and on no account to attempt

the re~establishment of a military or naval

force which could redeem such consequences.

So Rome forever disabled Carthage."

Penology. “The Cell: A Problem of Prison

Science." By Prof. Charles R. Henderson.

2 Journal of Criminal Law and Criminology 56

(May)

A valuable article on the ideal prison cell.

the relative merits of the separate and common

life systems receiving attention, and important

documents being summarized. There is a

detailed description of the typical modern

systems. the English cell being fully described.

“It may be fairly concluded from all the data

at hand that it is the concensus of the well

informed that the separate system should be

used exclusively in all county jails and city

lockups. places of detention for prisoners await

ing trial. It would seem reasonable under any

form of the Auburn system which revails with

us, to provide separate cells for a ut ten per

cent of the population in order that the warden

or su rintendent might be able to employ

indivi ual treatment as the peculiarities of

prisoners require.

“It is worth considering whether in the case of

very lon sentences the prisoner might have his

choice 0? common life or individual cell after a

certain period. Since. under any system. the

cell is the essential unit of the rison. its structure

and furniture. even to the minute details. must

be carefully studied in the light of the widest

experience. Some of the materials for a judg~ment and for experiment may be briefly outlined

in this connection."

“The International Union of Criminal Law."

By Dr. I. A. Van Hamel. 2 Journal of Criminal

Law and Criminology 22 (May).

Groups of the International Union of Criminal

Law. organized in 1888. are in existence in the

chief Continental countries of Europe. The

resident of the American group is Prof. Charles

5. Henderson of Chicago.

The chief problems that have been dealt with

in the discussions of this useful organization

are indicated.

“More and more the methods of dealing with

classes of criminals in a satisfactory way has

become the piece dc résistance on the programs

of the International Union. Finally. quite a

detailed system of preventive and curative

institutions has been worked out (Conference at

Hamburg. 1907). But here diflicult and funda

mental questions are still waiting their solution.

especially this one: How far may legislation

go in determining a state of dangerousness to

the common safety (élal dangereux, Gemeinge

fdhrlichkeit). which would justify the confine

ment of a person whether he be delinquent or

not? On this subject there has been a very

remarkable and lasting difference of opinion

among the members of the Union; remarkable

because it is connected with a difference of polit

ical and fundamental philosophical convictions.

It is not b accident that especially the German

members, ed by von Liszt. are declaring them

selves in favor of rigorous and determined

though humane measures against this class of

offenders. On the contrary, the French Group,
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represented by its leaders Gabriel Tarde, Garcon,

and Garraud, seconded by the Russians (liberals

in their country). and others, have maintained

the necessity of respecting the rights of the

individual and of safeguarding them against

elastic formulas or arbitrary confinements.

This controversy also crops out in the discussions

when the German school recommends for

habitual criminals an indeterminate preventive

confinement after the expiration of the prison

tenn, while the other arties declare this pre

ventive confinement to contrary to the social

and ethical conception of ‘punishment.’

"So the result is that for the real recidivist

the principle of the relatively indeterminate

sentence has now been adopted. Indeed the

principal difficulty is not lying here. But it

still remains to be settled, even after the con

ference of Amsterdam (1909) and Brussels (1910),

how far a legal definition of ‘danger to the com

mon safety,’ covering also non-recidivists, will

be agreeable. In this respect much will depend

on the shaping of the measures to which this

‘state of dangerousness' is made to lead, and here

indeed is the need for a liberal, humane and

intelligent organization of institutions."

"The Prevention of Crime and Reformation

of Criminals." 36 Law Magazine and Review

315 (May).

"This brief sketch of the Probation Act and

the Prevention of Crime Act shows that there

is in existence a reasoned and comprehensive

scheme for dealing with crime. The Probation

Act applies to every offender in whose case the

Court thinks that probation may be the means

of reformation. It is not restricted to first

offenders, though no doubt in practice it is

applied most frequently to them. The absence

0 previous convictions indicates that criminal

habits are not ingrained in the character, and

that the offender will respond to the influence

of the probation oflicer. For the youth or

girl who shows signs of becoming a regular

criminal, the rolonged discipline and trainin

of the Borstal) system provides the means 0

eradicating criminal habits and of building up

an honest character. For the professional

criminal, the system of preventive detention has

been devised with the primary object of protect

ing society and with the incidental object of

re orming the criminal."

See Capital Punishment, Juvenile Delinquency.

Perpetuities. “Some Recent Decisions on

the Rule Against Perpetuities." By Charles

Sweet. 27 Law Quarterly Review 150 (Apr.). ‘

Discussing South Eastern Ry. v. Associated

Portland Cement Manufacturers (1910, 1 Ch. 12),

re Earl of Stamford (1911, 1 Ch. 255), re Frost

(43 Ch. Div. 246), Whitby v. Mitchell (44 Ch.

Div. 85) and re Nash (1910, 1 Ch. 9).

Pleading. See Estoppel, Procedure.

Prisons. See Penology.

Procedure. See Criminal Procedure.

Professional Ethics. "Ethics and the

Corporations." By Robert McMurdy. 6

Illinois Law Review 54 (May).

"That corporations -—particularly, again,

public service corporations-have been guilty

of bribin witnesses and jurors, have suborned

perjury, ave spirited witnesses away from the

Jurisdiction of the court, have made up false

books and have destroyed evidence, is well

known.

“What is the duty of a lawyer connected with

one of these corporations which thus violate

the canons and principles of legal ethics? Where

ever it ends, it begins with the obligation to

make an honest and continuous endeavor to

educate his client to a proper standard. . . .

“What will be the outcome of such legislation

[as that of New York prohibiting corporations

from practising law] it is not easy to predict.

That some correction of existing conditions will

some day be brought about goes without saying.

g-lere is food for thought for lovers of the pro

ession."

See Contingent Fees.

Railway Rates. "Railway Rate Theories

of the Interstate Commerce Commission."

By M. B. Hammond. Quarterly Journal of

Economics, v. 25, p. 471 (May).

The final one of a noteworthy series of papers.

Recapitulating his conclusions, the author says:

“The Commission began its work with the idea

that value of service was the underlying principle

of railway rates. It was unable, however, to

furnish such a precise definition or explanation

of this term as would enable it to be used as a

concrete measure of a reasonable rate. . . .

"The great advantage which cost a service

has over value of service is that it urnishes

a concrete standard of measurement. It states

a quidgm qua as a reason for makin the charge.

. . . he fact that it is universaly accepted

in other transactions as a test of reasonableness

explains why the Commission has naturally

turned to a consideration of costs when the

equity of a given rate has been brought in ques

tion, and it also explains why railway officials

have natural! made cost of service their defence

whenever their rates have been attacked.

"At the outset of its labors the Commission

was not inclined to place much confidence in

cost of service as a principle for determining

rates. The feeling that rates fixed in this way

would revent the free movement of certain

comm ities explains in part the attitude of the

Commissioners, but the main objection has

seemed to be the practical impossibility of

determining the exact cost of transporting a

particular commodity. . . . The method fol

lowed, as we have seen, has been that of compari

son. The ascertainable costs of moving a certain

commodity have been compared with the costs

of moving the same commodity in a difierent

manner or under different circumstances. The

method of comparative costs does not yield abso

lutely accurate results but it is oftentimes

sufficient for practical purposes and we must

remember that economics, like law, does not

concern itself with trifles.

"The method of comparative costs has not

always been applicable however. _The Com

mission has then been confronted with the task
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of discovering some other means of mmsuring

rates which would yield the same results as

would be attained by a comparison of costs,

were that method practicable. In some cases,

as we have seen, distance may be used as a means

of measuring the reasonableness of rates. Con

sidered as the sole element in the determination

of rates distance would of course yield unsatis

factory results; but it is nevertheless, as the

Commission says, ‘in the absence of other

influences a controlling element.‘ Its value

as a measuring instrument lies not in the fact

that it is independent of costs but that in the

absence of other influences it reflects costs.

"The same thing may be said of the effort

of the Commission to preserve for a place its

natural advantages of location. A place can have

no advantage of location which a carrier is bound

to respect other than that which is due to its

ability to place its products on the market at

less cost than can its competitors. Rates based

on the principle of recognizing natural advan

tages of location are therefore true to the cost

of service principle.

“Even in the absence of these indirect methods

of determining costs, the Commission has found

it possible to reach the same goal by other

methods. It is a fundamental principle of

economics that free and untrammeled competi

tion, operating over a long geriod of time, tends

to reduce prices to a cost asis. . . . In spite

of all the inconsistencies and contradictions

involved in the Commission's discussion of

competition,— many of which, as we have

observed, are due to an efl'ort to preserve the

s irit of the law, —— we see running throughout

the Commission's decisions a tendency to fix

rates at the point where a normal and healthy

struggle between competing interests has tended

to leave them. Competitive rates are therefore

true to a cost of service princi le. . . .

"In accepting different met ods of measuring

the reasonableness of railway rates the Inter

state Commerce Commission has been confronted

with the same difficulty that we find when we

come to measure the size or magnitude of physi

cal objects, and it has solved the problem in

the same way. In some cases we use dry measure,

in others liquid measure, in others cubic measure,

and in still others measure by weight. . . . In

the same way the Commission in its efl'orts to

base rates u n cost of service has found it

practically a vantageous at times to use other

methods of measurement—distance, advan

tage of location, competition, fair return on

investment; all of which in the sense in which

they are employed by the Commission are

merely expressive of cost relations. . . .

"Two other considerations em hasized by

the Commission, value of commodity and sec

tional or class interests, still remain to be dealt

with. With reference to the last-named con

sideration it is hard to see how it can be made

to fit in with any defensible theory of railway

rates. Possibly the decisions rendered in most

of the cases coming under this head are entitled

to a degree of justification on the ground that

the Commission was endeavorin to preserve

competition among producers. any of the

cases in which value of commodity was made

the basis of the Commission's decision might

easily have been grouped under the heading of

cost of service. . . . In many cases we have

observed that the values of commodities were

allowed to affect rates because the Commission

felt under obli ation to maintain com tition

between estab ishments located at iflerent

points and engaged in turning out products in

different stages of manufacture. . . .

"If the conclusion be accepted, which these

articles seem to support, that the tendency of

the Interstate Commerce Commission's de

cisions is, on the whole, towards a cost of service

theory of rate makin , there still remains the

task of so stating a t eory of rates as to bring

in the various considerations which we have

seen the Commission has emphasized as factors

in rate making, and show how they can be re

lated to the fundamental principle. It is per

haps well to say that nowhere has the Commission

undertaken to state such a comprehensive

theory of rate making."

The writer proceeds to formulate eight rules,

the practical applicability of which "is proved

by t e fact that the application of every one of

them can be shown by illustrations taken from

the Commission's decisions."

Real Property. “Release and Discharge

of Powers." By Prof. John Chipman Gray.

24 Harvard Law Review 511 (May).

Considering the subject under the following

headings: I, Powers Appendant; 11, Powers

Simply Collateral; III, Reversed Powers

in Cross; IV, Powers in Cross; and each

of these heads is this subdivided: (a) gen

eral powers exercisable by either deed or will;

(b) special powers exercisable by either deed or

will; (c) general powers exercisable by will

only; (d) special powers exercisable by will

only.

See Torrens System.

Religious Freedom. "Religious Liberty and

Bible Reading in Illinois Public Schools, I." By

Prof. Henry Schofield, Northwestern University.

6 Illinois Law Review 17 (May).

Scots Law. See Legal History.

Self-Incrlmlnation. "Corporate Privilege

Against Self-lncrimination." By Joseph M.

Proskauer. 11 Columbia Law Review 445 (May).

"Today in the Southern District of New York,

at all events, it is temporarily, at least, the law

that a corporation has no privilege against

self-incrimination. The distinction between a

corporation and an individual in this respect

is not based on any legal logic. If it is desirable

to curtail the privilege generally, appropriate

constitutional amendment to that end is the

pro r course. In its final analysis the fining

of t e corporation is deprivation of the property

of its stockholders, and the Fifth Amendment

looks by its terms to the protection, not only

of life but of liberty and property. And so lon

as those guarantees stand, the property 0

individuals cannot reasonably be appropriated

because it exists in corporate form, by a process

which, if attempted to be applied to individuals,
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would everywhere be regarded as a violation

of fundamental privilege.‘

Suretyship. See Negotiable Instruments.

Taxation. See Federal and State Powers.

Tichborne Case. “The Tichborne Case."

By William J. Kinsley. 20 Yale Law Journal

563 (May).

A general review of this litigation written

primarily to indicate the unequaled duration

of the roceedings. The famous Russell will

case in R'Iassachusetts "is probably the nearest

approach that the new world has ever had in

any case, in importance and length of hearing,

to the famous Trchborne case of England, but the

Tiehbome case does not ‘sink into insignificance

when com red with the Russell case.’ In fact,

in Englan and in this country no other case has

ever equalled in interest and amount involved

the famous Tiehborne identity case."

Torrens System. "The Report of the Land

Transfer Commissioners." By Arthur Under

hill. 27 Law Quarterly Review 173 (Apr.).

Sympathetically commenting upon the Com

missioner's recommendations.

Trademarks. "The Transfer of Trademarks

and Trade Names." By Wallace R. Lane.

6 Illinois Law Review 46 (May).

HAs a general proposition, trademarks con

stitute a part of the assets of an individual, firm

or corporation, and title thereto may be conveyed

by the same bill of sale which conveys the title

to the business and good will. We may conclude,

therefore, that the title to a technical trademark

may be passed in a number of ways; also that

the transfer may be made by means of various

instruments or conveyances, namely: assign

ment, deed, license, bill of sale, and under

bankruptcy orders; by separate conveyance or

in the same conveyance with the business and

good will in connection with which it is used;

by specific mention or as an incident of or

appurtenant to a business and good will in

connection with which it is used."

Trust Funds. See Banking Law.

Uniformity of Laws. See Marriage and

Divorce, Negotiable Instruments.

Warranty. See Insurance.

workmen's Compensation. Symposium

of Opinions onjDecision of New York Court

of Appeals. Survey v. ‘26, pp. 185-496 (April 29).

The decision is reviewed by the following

writers: Henry R. Seager, Professor of Eco

nomics, Columbia University; Ferd C. Schwedt

man of National Association of Manufacturers;

Miles M. Dawson of New York; Raynal C.

Bolling, assistant general solicitor of the United

States Steel Corporation; Louis Marshall of

New York, of counsel for appellant in the Ives

case; Professor Frank I. Goodnow of Columbia

University; Bernard Flexner of Louisville;

Louis M. Greeley of Chicago; Morris Hillquit

of lNew York; P. Tecumseh Sherman of

New York, former State Commissioner of

Labor, and Professor Ernst Freund of Chicago

University, author of Police Power, Public

Policy and Constitutional Rights.

Of these writers, six of them, all lawyers or

law writers, criticize the legal grounds of the

decision, namely Professors Freund and Good

now, and Messrs. Flexner, Greeley, Hillquit

and Sherman. Some of these views are expressed

with considerable ability. Mr. Sherman, for

example, finds the ruling on due process of law

cate orically opposed to the doctrine laid down

by t e United States Su reme Court in Twining

v. New Jersey, 211 U. 78, 101, and in Hur

tados v. California, 110 U. S., 516, 529.

Professor Seager finds the decision unsound

and proposes a constitutional amendment as the

only solution.

he other contributors do not find fault

with the reasoning of the Court, but recognize

the soundness of the decision. Messrs. Schwedt

man and Marshall think that it has furnished

a starting point for subsequent decisions laying

down rational principles of compensation. Mr.

Dawson considers that the solution is to be found

in compulsory insurance by use of the taxing

power. Mr. Bolling favors elective compen

sation, and says:——

“In my 0 inion, it would have been most

unfortunate or the New York compulsory com

pensation act to have become the model for

similar is islation throughout this country.
From the gbeginning l have believed that this

was an undesirable piece of legislation and

that it would not give a fair test to the principle

of workmen's compensation.

"The vice of this act lay in the fact that it

allowed a choice of remedy after the accident.

This would inevitably involve a continuance

of the worst evils of the present system, to wit,

uncertainty, waste, and antagonism between

employer and injured employee. The uncer

tainty as to whether an injured workman would

bring suit or accept the terms of the act would

have existed in every case. In view of the activ

ity of those lawyers who exploit injured men,

very many injured employees would have been

led by persuasion and misrepresentation to

take the gambling chance of a lawsuit or at least

to demand more than was allowed under the act.

The very principle is unfair because the whole

theory of an irrational compensation system is

a disregard of the question of fault so far as the

com nsation system is concerned. . . .

" large number of the lawyers who have

given this matter careful attention believe that

the constitutional infirmities of the New York

act can be avoided and the practical objections

to it overcome by such acts as that which has

become law in New Jersey, or those which are

roposed in Pennsylvania, Wisconsin and

llinois. Under any of these acts the election

to accept or to reject compensation must be

made long before any accident has happened;

and both employer and employee know at all

times exactly where they stand in regard to

their relations in the event of accident. It is

confidently believed that these acts will almost

immediately and inevitably be applied in all

cases. . . . _"I think they may come to feel that the deci

sion of the New York Court of Appeals is one of
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those ‘secular processes and struggles by which

the law has been, is now, and ever will be strug

glin towards justice and emerging into a better

con ormity to the actual wants of mankind.’

These are the words of one of the greatest con

stitutional lawyers of our time, the late James

Bradley Thayer."

"Workmen's Compensation." By Theodore

Roosevelt. Outlook, v. 98, p. 49 (May 13).

"I fail to see how any thoughtful man can read

what I have above quoted and not see that this

decision of the Court of Appeals of the State of

New York is a case, not really of inte retation

of the law, but of the enactment of in ge-made

law in defiance of legislative enactment, and in

defiance of the inte retation of other legislative

enactments by the highest courts of this country.

. . Decisions such as this of the Court of Ap

peals, involving such far-reaching injustice and

wrong (and implying in our Government such

contemptible futility from the standpoint of

remedying wrong and injustice), if unchecked

and uncorrected, will go a long way toward

convincing people that, at whatever cost, the

entire system must be changed. The so-called

conservatives who work for and applaud such

decisions, and deprecate criticism of them, are

doing all in their power to make it necessary for

the Nation as a whole in these matters to go to

a far more radical extreme than the most radical

state has as yet even proposed to go."

Miscellaneous Articles of lnlereal to the

Legal Profession

America. "America Revisited: The Sen

sations of an Exile." By William Morton

Fullerton. Scribner's, v. 49, p. 658 (June).

"The theory of ‘equal rights’ has been tried

and has been found wanting. The tradition of

that persistent Jeliersonian rinciple is being

hopelessly demolished by t 0 lessons which

Americans of the last generation have drawn from

their political and economic experience. It is

becoming a democracy of selected individuals,

who are obliged constantly to justify their

selection. It is no longer, as Matthew Arnold

called it, the home of do: Gemeine. Its members

are becoming united in a sense of joint respon

sibility for the success of their political and

social ideal."

i Biography. Harmon. "Judson Harmon

and the Presidency." By William Bayard Hale.

World's Work, v. 22, p. 14446 (June).

An interesting study of Governor Harmon.

Morgan. “Masters of Capital in America;

Wall Street—- How Morgan Built the ‘Money

Power.’ " By John Moody and George Kibbe

Turner. McClure's, v. 37, p. 185 (June).

"General democracy is not in his vision; poli

ticians and movements in politics are cheap,

claptrap things. He is the arch-representative of

property. . . . He works for the development

of the country and its industries at large, as well

as for more immediate property. The interests

of both to him seem identical. This is a curious

place, after all the years of agitation for democ

racy, for the actual power over the daily living

made from the great co-operative associations of

modern industry to centre. Yet it is a perfectly

logical place. established by natural economic

forces. And it came to Morgan in the straight

course of doing his duty, as he saw it, to the top

of his strength and ability."

"The Life Story of J. Pierpont Morgan: The

Spirit of Combination." By Carl Hovey.

Metropolitan, v. 34, p. 365 (June).

"In the past twenty years we have seen many

kinds of men at work in the field of changing

conditions, some building up institutions like

the Standard Oil or the Woolen Trust as a means

of makin and keeping an enormous personal for

tune; ot ers, opportunists, dipping in and get

ting out whenever they see the vision of a

'ble ‘clean-up’; but Morgan in his long

ife has not been a simple fortune-maker 0

either class-he has been the maker of in

dustries, the consistent agent of solid businss

conditions. Yet there are many who distrust

what they call the ‘Morganization‘ of industry,

with their eyes fastened upon the social flaws

inherent in these same wonderful organizations

0 his."

Canadian Reciprocity. "Reciprocity be

tween Canada and the United States." Quarterly

Review, v. 201, no. 427, p. 491 (Apr.).

"The East [of Canada] has manufactures

and a complicated urban structure. The West

as yet is mainly agricultural. . . . Should the

East and West seriousl diverge. it is all over with

the Confederation 0 Canada. The present

measure,it is argued, makes for such a divergence.

. . . The advocates of reciprocity . . . deny

that the present arrangement can have any of the

harmful political consequences ascribed to it. . . .

Which of these two views is correct the future

alone can tell."

Capital and Labor. "Business: The Moral

Question, I." By George W. Perkins. World's

Work, v. 22, p. 14465 (June).

“We have now at Washington a Supreme Court

to which is referred the final settlement of our

legal questions. . . . Why not have a similar

goal for our business men? Why not have a

court for business questions, on which no man

could sit who had not had a business training,

with an honorable record?"

Foreign Trade. “The Commercial Strength

of Great Britain." By James Davenport Whelp

ley. Century, v. 82, p. 159 (June).

"There is no si n of decadence in En land.

By contrast with t e rapid development 0 Ger

many and of the United States she seems,

however, to be progressing but slowly. . . .

In brief, this little island is the commercial

heart of the world. . . . It is her money which

builds the pioneer railroads, opens mines, dams

the waters, and finances the lesser nations.

From all these enterprises the people take their

toll and seek new outlets for this increment.

That too much money and too many men have

been sent abroad attracted by promise of greater
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returns is probably true. She has bled herself

too freely, and the heart now shows some signs

of weakness."

International Politics. "The Powers in

the Pacific." By Archibald R. Colquhoun.

North American Review, v. 193. p. 861 (June).

“The only way to insure peace in the Pacific

Ocean is to maintain a roper balance of power

between East and est, and unless the

British Empire and the United States are

prepared to co-operate the task will be almost

impossible."

Irrigation. "The Service that Makes the

Desert Bloom.’ By Frederick Palmer. Hamp

ton's, v. 26, p. 699 (June).

in a com rehensive article on reclamation

work being one in the West, Mr. Palmer pays

a high tribute to the United States Reclamation

Service. He is especially enthusiastic over the

accomplishments of Frederick H. Newell,

Director of the Service.

Music. “Music and the Profession of the

Law." By Clement Antrobus Harris. 23

juridical Review 65 (Apr.).

Party Politics. "Theodore Roosevelt,

Please Answer.” By Melville E. Stone, Jr.

Metropolitan, v. 34, p. 265 (June).

Criticizing Mr. Roosevelt's

respect to the "Panama scandal."

Political Corruption. "The Lorimer Case."

By James H. Blount. North American Review,

v. 193, p. 871 (June).

if a chain is only as strong as its weakest link,

the chain by which Mr. Lorimer is anchored to

his seat in the United States Senate is indeed

shamefully weak, for, unless Kerjury on the part

of Meyers be admitted, t e crookedness of

Browne is clear.

Tarifl. “Testing the Tariff by Moral Effects."

By Ida M. Tarbell. American Magazine, v. 72,

p. 186 (June).

"The final case against the doctrine of pro

tection as’ we know it lies then in the kind of

men it makes: men who are worse, not better,

for its practice. No system against which this,

the greatest of human offenses, the corruption

of manhood, can be proved can stand.

"Protection must ultimately disappear from

this land because it is breeding bad men."

record with

Latest Important Cases

Administrative Powers. Question of

Unlawful Delegation of Legislative Power

to Secretary ofA grieulture — Federal Pub

lic Lands — Rules and Regulations of

which Violations are Criminally Punish

able. U. S.

In U. S. v. Grimaud and U. S. v.

Inda (L. ed. adv. sheets 480), decided

by the United States Supreme Court

May 1, to quote the opinion of the

Court (Lamar, J.):—

“The defendants were indicted for

grazing sheep on the Sierra Forest Re

serve without having obtained the per

mission required by the regulations

adopted by the Secretary of Agricul

ture. They demurred on the ground

that the forest reserve act of 1897 [30

Stat. at L. 35, chap. 2, U. S. Comp.

Stat. 1901, p. 1540] was unconstitu

tional, in so far as it delegated to the

Secretary of Agriculture power to make

rules and regulations, and made a vio

lation thereof a penal ofi'ense. Their

several demurrers were sustained. The

government brought the case here under

the clause of the criminal appeals act

(34 Stat. at L. 1246, chap. 2564, U. S.

Comp. Stat. Supp. 1909, p. 220) which

allows a writ of error where the ‘deci

sion complained of was based upon the

invalidity of the statute.‘

"The federal courts have been divided

on the question as to whether viola

tions of those regulations of the Secre

tary of Agriculture constitute a crime.

The rules were held to be valid for civil

purposes in Dastervignes v. United States,

58 C. C. A. 346, 122 Fed. 30; United

States v. Dastervignes, 118 Fed. 199;

United States v. Shannon, 151 Fed. 863;

ibid. 88 C. C. A. 52, 160 Fed. 870.

They were also sustained in criminal

prosecutions in U. S. v. Deguirro, 152
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Fed. 568; U. S. v. Domingo, 152 Fed.

566; U. S. v. Bale, 156 Fed. 687;

U. S. v. Rizzinelli, 182 Fed. 675. But

the regulations were held to be invalid

in U. S. v. Blasingame, 116 Fed. 654;

U. S. v. Matthews, 146 Fed. 306;

Dent v. U. S., 8 Ariz. 138, 71 Pac. 920.

“From the various acts relating to the

establishment and management of forest

reservations, it appears that they were

intended ‘to improve and protect the

forest and to secure favorable condi

tions of water flows.‘ It was declared

that the act should not be ‘construed to

prohibit the egress and ingress of actual

settlers’ residing therein, nor to ‘pro

hibit any person from entering upon such

forest reservations for all proper and

lawful purposes, including that of prosecuting, locating and developing mineral

resources thereof ; provided that such

persons comply with the rules and regu

lations covering such forest reservations,

(Act of 1897, 30 Stat. at L. 36, chap. 2,

U. 5. Comp. Stat. 1901, p. 1540). It

was also declared that the Secretary ‘may

make such rules and regulations and

establish such service as will insure the

objects of such reservations; namely,

to regulate their occupancy and use,

and to preserve the forests thereon from

destruction; and any violation of the

provisions of this act or such rules and

regulations shall be punished’ [30 Stat.

at L. 35, chap. 2, U. S. Comp. Stat.

1901, p. 1540], as is provided in sec. 5388

of the Revised Statutes (U. S. Comp.

Stat. 1901, p. 3649), as amended.

“Under these acts, therefore, any use

of the reservation for grazing or other

lawful purpose was required to be sub

ject to the rules and regulations estab

lished by the Secretary of Agriculture.

To pasture sheep and cattle on the

reservation, at will and without re

straint, might interfere seriously with

the accomplishment of the purposes

for which they were established. But a

limited and regulated use for pastur

age might not be inconsistent with the

object sought to be attained by the

statute. The determination of such

questions, however, was a matter of

administrative detail. What might be

harmless in one forest might be harmful

to another. What might be injurious at

one stage of timber growth, or at one

season of the year, might not be so at

another. . . .

“The Secretary did not exercise the

legislative power of declaring the penalty

or fixing the punishment for grazing

sheep without a permit, but the punish

ment is imposed by the act itself. The

offense is not against the Secretary,

but, as the indictment properly con

cludes, ‘contrary to the laws of the

United States and the peace and dig

nity thereof.‘ The demurrers should

have been overruled.”

See Forest Reserves.

Boycotts. Reversible Error in Taking

Questions from the Jury — Principal and

Agent. U. S.

The long-standing controversy be

tween the Danbury (Conn.) hatters and

the union known as the United Hatters

of North America was brought up

again March 10 by a reversal of the

judgment for $232,240.12 which D. E.

Loewe & Co. of Danbury obtained as

damages for the union's alleged boycott

of the hat manufacturers’ interstate busi

ness. The United States Circuit Court

of Appeals took up the case on a writ

of error to review the judgment of the

Circuit Court in Connecticut. In an

opinion written by Judge Lacombe and

concurred in by Judges Coxe and Noyes,

the judgment is reversed. The ground

for the reversal was the error of the

lower court in taking the case from

the jury and itself “deciding every
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question, except the amount of dam

ages."

The Court said: —

"It has been argued here that the

mere fact that any individual defend

ant was a member of and contributed

money to the treasury of the United

Hatters’ Association made him princi

pal of any and all agents who might be

employed by its oflicers in carrying out

the objects of the Association, and

responsible as principals if such agents

used illegal methods or caused illegal

methods to be used in undertaking to

carry out their objects. We cannot

assent to this proposition. . . . Some

thing more must be shown, as for instance

that with the knowledge of the members

unlawful means had been so frequently

used with the express tacit approval of

the Association that its agents were

warranted in assuming that they might

use such unlawful means in the future,

that the Association and its members

would approve or tolerate such use

whenever the end sought to be obtained

might best be obtained thereby."

Conservation of Natural Re

sources. See Forest Reserves.

Contempt. Distinction between Civil

and Criminal Ofi'ense—Proceedings in

Equity for Civil Contempt Make only

Fines Possible. U. S.

In Gompers v. Buck's Stove & Range

Co., L. ed. adv. sheets, 492, the

United States Supreme Court held on

May 15 that Samuel Gompers, John

Mitchell and Frank Morrison, president,

vice-president and secretary, respec

tively, of the American Federation of

Labor, had been erroneously sentenced

to jail on a charge of contempt of a

local court. The Court unanimously

held fines the only sentences that could

be imposed. The Supreme Court of

the United States found that the

Court of Appeals of the District of

Columbia and the Supreme Court of

the District erred in treating the con

tempt proceedings as a criminal case

and not a civil one.

The Court (Lamar, J.) said:—

“This was a proceeding in equity for

civil contempt, where the only remedial

relief possible was a fine payable to

the complainant. The company prayed

‘for such relief as the nature of its case

may require,’ and when the main cause

was terminated by a settlement of all

differences between the parties the com

plainant did not require and was not

entitled to any compensation or relief

of any other character. The present

proceeding necessarily ended with the

settlement of the main cause of which

it isapart. . . . The criminal sentences

imposed in the civil case therefore

should be set aside."

Forest Reserves. Power of Congress

to Establish Without State's Consent—

Wilful Trespass — AdministrativePowers

—Federal Public Lands. U. S.

Replying to the contention that Con

gress cannot constitutionally withdraw

large tracts of land from settlement

without the consent of the state where it

is located, the United States Supreme

Court (Lamar, J.) said in Light v. U. 5.,

decided May 1 (L. ed. adv. sheets p.

485):

“ ‘All the public lands of the nation

are held in trust for the people of the

whole country.’ U. S. v. Trinidad Coal

8c Coking Co., 137 U. S. 160, 34 L. ed.

640, 11 Sup. Ct., Rep. 57. And it is not

for the courts to say how that trust shall

be administered. That is for Congress to

determine. The courts cannot compel it

to set aside the lands for settlement,

or to suffer them to be used for agri

cultural or grazing purposes, nor inter

fere when, in the exercise of its discretion,
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Congress establishes a forest reserve

for what it decides to be national and

public purposes. In the same way and

in the exercise of the same trust it may

disestablish a reserve, and devote the

property to some other national and pub

lic purpose. These are rights incident

to proprietorship, to say nothing of the

power of the United States as a sovereign

over the property belonging to it. Even

a private owner would be entitled to

protection against wilful trespasses, and

statutes providing that damage done

by animals cannot be recovered, unless

the land had been inclosed with a fence

of the size and material required, do

not give permission to the owner of

cattle to use his neighbor's land as a

pasture. They are intended to condone

trespasses by straying cattle; they have

no application to cases where they are

driven upon unfenced land in order that

they may feed there. Lazarus v. Phelps,

152 U. S. 81, 38 L. ed. 363, 14 Sup. Ct.

Rep. 477; Monroe v. Cannon, 24 Mont.

324, 81 Am. St. Rep. 439, 61 Pac. 863;

St. Louis Cattle Co. v. Vaught, 1 Tex.

Civ. App. 388, 20 S. W. 855; Union P.

R. Co. v. Rollins, 5 Kan. 176."

See Administrative Powers.

Immunity. Granted by Constitution

only with Regard to Incriminating

Em'dence——~Federal Immunity Act Con

slrued -— Sherman Anti-Trust Law.

U. S.

Judge Carpenter of the United States

District Court, in ruling upon a motion

to quash the indictments under the

Sherman Act in the "beef trust” cases,

U. S. v. Swift et al., at Chicago, March

22, rendered an extended opinion con

sidering constitutional questions. He

said in part: —

"The Constitution guaranteed to the

defendants the right of silence only with

respect to evidence which might in

criminate them; the immunity Act

rendered the constitutional provision

inapplicable, by destroying the in

criminating effect of the evidence given,

and by providing absolute immunity

from prosecution for any crime already

committed concerning the matters. trans

actions and things testified about; the

immunity furnished related to present

and not future crimes; that immunity

purged the evidence given of all unlaw

ful characteristics, and assured the

defendants that up to the time they

testified they had done no wicked or

wrongful thing; the immunity Act did

not, and could not alter or destroy the

transactions, matters and things eon

ceming which the information was

furnished. They must exist still as

facts, harmless and pure, to be sure,

but still tangible facts; and those facts,

proper foundation having been laid,

and when legally competent and rele

vant, may be shown at any time, in

any action, civil or criminal.

“If I am right in my conclusion as

to the effect of the Fifth Amendment

and the Immunity Statutes, upon the

evidence given by the defendants to

the Commissioner of Corporations in

1904, then the only question remaining

is whether the court ought to quash an

indictment because incompetent evi

dence was presented to the grand jury."

The Court answered this last question

in the negative.

The Court thus reached the result

that the "immunity bath" granted the

defendants by Judge Humphrey's de

cision in 1906 would not bar the prose

cution begun six months previously.

The defendants filed demurrers which

were overruled by Judge Carpenter

May 12. In his ruling Judge Carpenter

upheld the constitutionality of the

Sherman Act, and held that it defined

with sufficient accuracy the criminal



Latest Important Cases 373

offenses therein enumerated. “While

the facts do not disclose an absolute

monopoly, yet the large percentage

of the business which they control

indicates that they intended to acquire

at least a commercial monopoly.” (See

23 Green Bag 108.)

See Monopolies.

Monopolies. “Tobacco Case” — Sher

man Law — "Rule of Reason" — Trade

Wars and Appeals to cupidity of Competi

tors — Abnormal Competition. U. S.

In Standard Oil Co. v. United States,

the Supreme Court held that the

Sherman Act must be interpreted in

the light of reason, its meaning being

deducible from the state of the common

law at the time of its passage, and as

the law existing at the time of the

adoption of the act permitted a wide

scope of freedom of contract and the

exercise of every reasonable right inci

dent thereto, short of undue restraint

of competition, the statute was to be

construed as prohibiting only those

practices which the law regarded as

unreasonable at that time. The Court

thus reached the result that the cri

terion to be applied was the rule of reason

guided by the established law, and

further held itself bound by the duty to

apply and enforce the public policy

obviously underlying the statute. Ap

plying the rule to the facts, the Court

considered that the Standard Oil

Company was guilty of an illegal re

straint of trade because a power

dangerous to the public welfare had

been built up by other than normal

methods of competition. The Court

did not go into any particulars as to

the nature of the abnormal business

practices by means of which competi

tion had been suppressed, evidently

thinking them sufliciently obvious.

In American Tobacco Company et al.

v. United States, decided May 29, the

Court handed down a companion judg

ment closely resembling the former in

its fundamental reasoning. The chief

interest of the opinion, however, arises

from the fact that it goes more into

particulars with regard to the nature of

the abnormal practices which the statute

was designed to prevent. The Court

said:—

"Indeed, the history of the combina

tion is so replete with the doing of acts

which it was the obvious purpose of

the statute to forbid, so demonstrative

of the existence from the beginning of

a purpose to acquire dominion and con

trol of the tobacco trade, not by the mere

exertion of the ordinary right to contract

and to trade, but by methods devised

in order to monopolize the trade by

driving competitors out of business,

which were ruthlessly carried out upon

the assumption that to work upon the

fears or play upon the cupidity of

competitors would make success pos

sible. We say these conclusions are in

evitable, not because of the vast amount

of property aggregated by the combina

tion, not because alone of the many

corporations which the proof shows were

united by resort to one device or another.

Again, not alone because of the dominion

and control over the tobacco trade which

actually exists, but because we think

the conclusion of wrongful purposes

and illegal combination is overwhelm

ingly established by the following con

siderations: —

“A. —- By the fact that the very first

organization or combination was com

pelled by a previously existing fierce

trade war, evidently inspired by one or

more of the minds which brought about

and became parties to that combination.

“B. — Because, immediately after

that combination and the increase of

capital which followed, the acts which
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ensued justify the inference that the

intention existed to use the power of the

combination as a vantage ground to

further monopolize the trade in tobacco

by means of trade conflicts designed to

injure others, either by driving com

petitors out of the business or compelling

them to become parties to a combina

tion-—a purpose whose execution was

illustrated by the plug war which ensued

and its results; by the snufl‘ war which

followed and its results and by the

conflict which immediately followed the

entry of the combination into England

and the division of the world's business

by the two foreign contracts which

ensued; by the ever-present mani

festation which is exhibited of a con

scious wrongdoing; by the form in

which the various transactions were

embodied from the beginning, ever

changing but ever in substance the

same, now the organization of a new

company, now the control exerted by

the taking of stock in one or another

or in several, so as to obscure the result

actually attained, nevertheless uniform,

in their manifestations of the purpose

to restrain others and to monopolize

and retain power in the hands of the

few who, it would seem, from the

beginning contemplated the mastery

of the trade which practically followed;

by the gradual absorption of control

over all the elements essential to the

successful manufacture of tobacco pro

ducts, and placing such control in the

hands of seemingly independent cor

porations, serving as perpetual barriers

to the entry of others into the tobacco

trade; by persistent expenditure of

millions upon millions of dollars in

buying out plants, not for the purpose of

utilizing them, but in order to close them

up and render them useless for the

purposes of trade; by the constantly

recurring stipulations, whose legality,

isolatedly viewed, we are not considering,

by which numbers of persons, whether

manufacturers, stockholders. or em

ployees, were required to bind them

selves, generally for long periods, not

to compete in the future.

“Indeed, when the results of the un

disputed proof which we have stated are

fully apprehended, and the wrongful

acts which they exhibit are considered,

there comes inevitably to the mind the

conviction that it was the danger which

it was deemed would arise to individual

liberty and the public wellbeing from acts

like those which this record exhibits

which led the legislative mind to con

ceive and to enact the Anti-Trust act,

considerations which also serve to so

clearly demonstrate that the combina

tion here assailed is within the law

as to leave no doubt that it is our plain

duty to apply its prohibitions."

The Court thus devoted some atten

tion to the subject of trade wars, efi

dently treating them as an improper

and illegal method of acquiring the

monopoly of a business, and took

occasion to condemn methods “ruth

lessly carried out upon the assumption

that to work upon the fears or play upon

the cupidity of competitors would make

success possible."

The reasoning of this decision, much

more clearly than that of the Standard

Oil judgment, makes it reasonably

evident and probable, not to say certain,

that a monopoly which has been built

up by the normal methods of free com

petition, without any intimidation of

competitors by price-cutting or threats

to ruin their business and without any

acquisition of control by appeals to

their greed for excessive capitalization

and profits, is outside the prohibitions

of the Sherman Act. This decision has

thus tended to remove much of the vague

ness of the general prohibition of “ab
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normal business methods” in the former

decision.

The grounds of Mr. Justice Harlan’s

dissent were the same reasons which

had led to his dissent in the Standard

Oil case, namely, he thought that the

previous decisions of the Court made it

necessary to construe the Sherman Act

as prohibiting all monopolistic combina

tions and contracts, without regard to

their reasonableness or unreasonable

ness.

"Corners" Illegal — Conspiracies which

are Illegal as Combinations Contrary to

Public Policy-Sherman Anti-trust Law.

U. S.

In U. S. v. Patten, decided last

March, the United States Circuit Court

for the southern district of New York

ruled that "corners” are illegal, being

combinations contrary to public policy.

Judge Noyes said:

"Unless and until the common law

rule is changed by statute it is clear that

when in either a state or a national

enactment the offense of conspiracy,

either general or specific, is created, the

incidents of the offense at common

law go with it. The term ‘conspiracy’

has a well defined common law meaning.

Congress in using it might attach limi

tations and qualifications, but if it

fail to do so the common law definition

governs. That which completes the

common law ofiense completes the

statutory ofi‘ense. ‘Congress may as

well define by using a term of a known

and determinate meaning as by an

express enumeration of all the particu

lars included in that term.’ (U. S. v.

Smith, 5 Wheat., 153, 159.) . . .

"Corners are illegal. They are com

binations contrary to public policy and

all contracts and undertakings in support

thereof are void (1 Eddy on Combina

tions, sec. 81; Greenhood on Pub. Pol.,

p. 642, and cases cited in both treatises).

But while a corner is illegal because it

is a combination which arbitrarily con

trols the prices of a commodity, it

cannot, strictly speaking, be called acom

bination in restraint of competition.

On the contrary, the bidding up of the

prices incident to the creation of a

corner necessarily increases competition.

Activity in trade, temporarily at least,

follows increased demand. Everything

tends to stimulate competition, although

abnormally and feverishly. A corner is

altogether wrong, both from a legal and

an economical standpoint, but it would

seem to be condemned by other prin

ciples of public policy than those par

ticularly relating to combinations in

restraint of competition.

"It is clear, upon the foregoing prin

ciples, that the combination described

in these counts is negatively illegal with

out any prohibitory statute and would

be positively unlawful in any state

having a statute against corners. But

upon equally well settled principles

it is manifest that the combination is

not in violation of the Federal Anti

Trust Statute unless it obstruct the

current of interstate commerce."

See Immunity.



AN “ANTIQUATED" STATUTE?

HE primary purpose of the Sher

man act was to preserve the

rights of free competition. That statute

expressed the conviction of a people of

intensely individualistic traditions that

the avenues of trade must be kept open

to all men on equal terms. But the act

was so vaguely and uncertainly drawn

as apparently to express more than

simply this. Freedom of competition

necessarily implies freedom to crush a

weak competitor. The act, however,

was not consistently interpreted as

throwing the doors wide open to free

competition: its protection was to be

enjoyed only while a competitor con

tinued weak and defenseless, and as

soon as he grew powerful and successful

it was to be withdrawn. Accordingly

the doubt soon sprang up in many

minds whether this clumsily drawn

statute was really designed to

perpetuate the régime of competitive

business—whether, in fact, it was not

intended to limit the very rights it osten

sibly sought to protect. The act ap

peared illogical and unenforcible, and

it was earnestly argued that the courts

should endeavor to construe it in the

light of reason so that it would no longer

be hopelessly in conflict with the prin

ciples under which modern business is

carried on.

Liberty is not synonymous with

license, and history shows that there

has been a tendency to restrict the un

  

hampered exercise of almost every right,

in the interest of the public welfare.

Consequently, when the Supreme Court,

in the Standard Oil and Tobacco cases,

said that the statute must be interpreted

in accordance with a rule of reason, it

was narrowing the definition of indus

trial freedom only in response to an

impulse which law-givers have acted

upon from earliest times. The effect

of these judgments has been to uphold

freedom of competition only to the ex

tent that normal business methods may

be exercised; competition making use

of abnormal and improper methods is

not within the protection of the act.

Freedom of competition thus requires

competition to be fair and honest, and

the result has been to substitute the

notion of fair competition for that of

free competition, the statute being in

terpreted as prohibiting only violations

of the rights of fair trade. Consequently,

the business which in the exercise of

its freedom of contract has vanquished

or absorbed competitors by fair and

normal means is within the protection

of the statute, even though it may have

monopolized the industry.

We have the opinion of such acute

and shrewd men as Mr. James M.

Beck and Judge Gary that the Sherman

law is an antiquated statute. As the real

evils of unfair competition which it is

designed to prevent, though closely asso

ciated with monopoly, are not one and

the same thing, it is undoubtedly un

fortunate that it is so worded as appar
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ently to condemn some monopolistic

practices as wrongful per se. But this

objection does not go to the root of the

statute, which may perform useful ser

vice so far as it can be treated as some

thing apart from a mere anti-monopoly

law. Another objection to the act is

that its vagueness leaves the task of

defining the methods of improper busi

ness competition entirely in the hands

of the courts, which will of necessity

proceed slowly in laying down new

principles, the business world, in the

meantime, being kept in uncertainty as

to what the law requires. This objec

tion is somewhat serious, but it will

become less important from year to

year as the courts make progress in

applying the statute to new groups

of facts.

In so far as the act, whether on

account of its phraseology or because

of the construction given to it by the

courts, is to be interpreted as forbid

ding monopoly as wrongful per se, in

the absence of improper business prac

tices, it is distinctly bad and merits

Judge Gary's censure. The great busi

ness interests of the country must come

together for mutual protection, and for

the promotion, also, of the interests of

the laboring man and of the consumer,

and there can be no harm even in price

fixing so long as prices are adjusted on

a rational basis of actual cost of produc

tion and commercial risk, and are not

used as a foundation for extortionate

dividends. There seems to be no real rea

son why the courts should not eventually

develop a theory of prices analogous to

the railway rate theories of the Inter

state Commerce Commission. There is

no need of an elaborate administrative

machinery to regulate prices of mono~poly articles, in the manner that Judge

Gary and Mr. Roosevelt have proposed,

unless the courts be found unable

to work out principles and dispense

justice in any civil or criminal proceed

ings brought for violation of the rights

of fair competition.

THE ENCOURAGEMENT OF

LEGAL RESEARCH

HE London Law Journal apparently

believes that in some respects,

at least, England offers less encourage

ment to higher research in the law than

the United States. It does not belittle

what is being done at the universities

of Oxford, Cambridge and London,

but in America, it remarks, “post

graduate legal research is encouraged

at every university."

In view of the inactivity or want of

other agencies, the Law Journal is led

by a small stipend granted by the

Benchers of Lincoln's Inn to hope that

the Inns of Court will do more for the

promotion of scholarly studies. To

emphasize the point, a quotation is

made from Maitland which cannot be

displeasing to American ears:—

“In the concluding passage of a

famous lecture Maitland pointed to

the great service which the Inns of

Court had performed in the Middle

Ages in preserving English law from

the encroachments of foreign systems.

And he drew the moral that if, in our

own day, English law is to be preserved

from the disintegration that threatens

it in the manifold developments of

various parts of the Empire, the Inns

of Court, by a higher conception of

their educational responsibility, must

again come to its aid. ‘In that case,‘

he said, ‘the glory of Bruges, the glory

of Bologna, and the glory of Harvard

may yet be theirs.’ "

Whether our American universities

are doing as much as the Law Journal

seems to assume is a question that might
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receive some discussion. While many

of them are undoubtedly liberal in their

attitude toward scientific research, in

the law as well as in other fields, we

believe we are safe in saying that too

many of our universities, particularly

of the younger or smaller institutions,

are handicapped by inadequate endow

ments or by that utilitarian spirit which

hesitates to make any expenditure with

out the prospect of an immediate return.

And doubtless there are too many profes

sors of law in every way fitted to perform

valuable research work, who are forced

to spend a disproportionate share of

their time in teaching and administra

tive duties. The American bar, while

it has no institutions like Inns of Court

to endow legal scholarships, may well

interest itself in the cause of legal

research to the extent of urging that

our law schools make from time to

time more liberal provision for it as

circumstances may demand.

RUNNING THE COURT RIGHT

OT long ago a country justice of

the peace in a southwestern town

called upon a retired attorney, and, after

presenting a statement of facts, asked,

as a matter of friendship, for a legal

opinion upon them. This the attorney

gave. When he had finished, the

"squire" rose, deposited three dollars

and seventy-five cents upon his aston

ished friend's desk, and said:

"Well, those are just the facts in a

case I am a-going to try next Thursday

in my court, and I knew you would

give me the right kind of an opinion,

which is why I came to you. The costs

in that case will be just seven dollars

and a half, and I am willing to divide

with you. When I was a candidate,

some of the people in my county said I

didn't know enough to run this ofiice

so I intend to show them that I do.

The next case I have, I will come to

you again, and between us we will run

that court right or bust ourselves a-try

ing."

THE JURYMEN'S AVERAGE

FAMILIARITY with the simpler

problems of arithmetic is desir

able even in the jury box, a fact that

was brought home in striking fashion

to a Cincinnati lawyer not long since.

This gentleman was counsel for plain

tiff in a suit brought to recover damages

caused by a runaway horse. His client

had been knocked down and slightly

injured, just enough upon which to

base a suit.

The lawyer had a very strong case.

In fact, there was practically no de

fence, and the defendant was a rich

man; so the lawyer asked for two

thousand dollars, hoping to get half

that amount.

When the jury came in, they rendered

a verdict for the plaintiff, with damages

assessed at eight thousand six hundred

and eighty-seven dollars. The judge,

of course, promptly set the verdict aside

as excessive, and the lawyer had to

begin over again.

Some days later the lawyer met the

foreman of the jury, and asked how on

earth the jurors had arrived at such a

verdict.

“It ain't quite clear to me, myself,"

said the foreman. “We all agreed for

the plaintiff on the first vote, but each

fellow had his own ideas as to the dam

age. I was in favor of one thousand

dollars, another man thought it ought

to be two thousand dollars, and another

stuck out for seven hundred dollars, and

we were getting all tangled up, when

some one suggested that we strike an

average.”

"But you couldn't have done that,”

said the lawyer.
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"That's just what we did,” said the

foreman. “Each man put down what

he thought right, and I added them

together. I know there seems to be

something wrong about the verdict,

but I'll be hanged if I can see where

it is!”

HUMORS OF THE LAW

T was once remarked by a judge of

one of the courts of New York

City that he had "held chambers in a

cab.” Judge Drummond of the United

States Circuit Court, was starting from

Milwaukee to go to Chicago, when

counsel desired to bring on a motion

for a receiver in a railroad case. Accord

ingly the judge opened a special term

in a parlor car, and heard arguments

while en route.

But a still more remarkable hearing

once took place in Sierra County, Cali

fornia, when Judge Searls of the Dis

trict Court was on his way from Nevada

to Plumas County.

At Downieville two lawyers had agreed

to argue a motion when the judge ar

rived; but as time was pressing and

both counsel were also going to Plumas,

it was decided to ride along on mule

back and hear the argument on the way.

Up the mule trail from Downieville

to Monte Cristo, down to Oak Ranch,

and so on to Eureka the argument went

on. At Eureka the case was examined

and summed up, and in due time a deci

sion was reached.

The loser consoled himself by saying

that he had at least ascended the moun

tain without being conscious of the

grade.

When the judge suggested that the

nude might have felt it as usual, the

counsel naively replied: —

"Sir, I am inclined to think from the

result that he, too, was absorbed in

helping to make up the opinion."

It is a curious fact that many men,

level-headed enough about other things,

seem to lose their wits entirely when

they become involved in lawsuits. In a

case recently concluded in the German

courts a Berlin merchant paid out over

$900 to recover the value of a five-cent

postage stamp. He had written a letter

asking for an address and enclosing

postage for reply. Failing to get an

answer, he sued for the stamp.

The famous Missouri watermelon case

was just as trifling and even more disas

trous. The seed was planted on one

farm, but the vine crept through a

crack in the rail fence and the melon

grew on the other side. Both farmers

claimed it, and instead of perceiving the

humor of the situation, they went to

law. To add to the puzzling features

of the question of ownership there was

the further complication in that the

fence stood on a county line, whereupon

a question of the jurisdiction of courts

came up. The farmers bankrupted them

selves without obtaining a decision as to

the ownership.

NO WAY OUT OF COURT

HERE is a lawyer in Chicago, for

some years a police magistrate,

who was a natural peacemaker and al

ways endeavored to smooth over any

slight differences between the persons

brought before him.

Once, when the charge involved was

for technical assault, it came out in the

course of evidence that the parties were

neighbors, and had formerly been on

the best of terms.

"This is too bad, too bad!" commented

the judge. "And between such old

friends! Is this not a case that might

be settled out of court?"

“I'm sorry to say that it can't be

done, your Honor," remarked the plain
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tifl, seriously. “I thought of that my

self, but the coward won't fight."

AGREEABLY SURPRISED

HILE the jury system is imper

fectly understood in many parts

of our country, it is not often that the

misunderstanding gives rise to so amus

ing a situation as that told of by an

Iowa lawyer.

It appears that a suit for damages was

on trial in a county court of that state.

and that the principal witness was a

gawky lad of seventeen. When on the

stand he muttered in such fashion that

the judge, pointing to the jury, said: —

“Speak up, so that these gentlemen

can hear you."

The witness turned to the jury box

with a half smile. “Why!" he ex

claimed, surprised, “are all these gents

interested in pop’s case?"

The Editor will be glad la receive for flu’: department anything likely to :m'ertam the reader: of

M! Green Bag in M: way of legal antiquitiu,fantm, and anndaus.

When Red Meets Red

BY Suuus Smmcus

"A red-headed policeman, William Reilly, halted a mob of 1,0(1)

anarchists in New York by asking the leader for his permit to

parade. This leader and his assistants were afterward taken to

the police station."— News Item.

HEY started out, one thousand strong,

With banners red and swelling song,

To free their land from tyrant's sway,

And hasten on the glorious day

When Freedom's reign shall be complete,

And kings shall grovel at the feet

Of man emancipate.

But who is this obstructs the path

And fills the leader’s heart with wrath,

Demanding in the name of law,

With haughty mien and firm-set jaw,

"What permit have yez to parade?

Show up! or I will have yez made

Pris'ners at once, bedad!"

Ah! red-headed William Reilly,

Ne'er was ofi‘icer so wily.

In the station safe you landed,

All alone and single-handed,

Those fierce anarchists, and scattered

All their hosts and left them shattered —

Red met red — and won.
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USELESS BUT ENTERTAINING

First Lawyer—Suppose we go out and take

something.

Second Lawyer—-From whom?

 

“Fee simple and the simple fee,

And all the fees in tail,

Are nothing when compared with thee,

Thou best of fees — fe-male."

— The Caldron.

 

A Chicago lawyer tells of a newly-elected

squire in Minnesota, who was much elated by

his honors, but not quite sure that he could sus

tain them gracefully. So for some time previ

ous to his assumption of the oflice. he hung

about the courts to get a tip now and then as to

legal procedure. One phrase struck him par

ticularly, and it was not long before he had an

opportunity to utilize it.

When, sitting in judgment on his first case,

the testimony was all in and the arguments

made, His Honor cleared his throat and delivered

himself of the following: —

“The court takes this case under advisement

until next Thursday morning, when it will

render a verdict in favor of the defendant."

—-L1'pp1'neotl's.

 

Correspondence

AMENDMENTS TO THE NEW

YORK TORRENS LAW

To the Editor of the Green Bag: —

Sir: I have just received the current

issue of the Green Bag, containing

editorial article under the title of

"The Torrens System in New York."

I did not know that this subject had

created such a wide interest. But as

it has taken the form of public dis

cussion, I hope you will allow me to

reply to some of the statements made.

Referring to the Torrens System of

Land Title Registration in this state,

Otherwise known as article 12 of the

Real Property Law, and the amendments

thereto, passed by the New York Legis

lature in 1910, you say:—

"These amendments seem to have been largely

the result of a compromise and not to have

aooomplished all that was desired by those who

wished to strengthen the law. Efforts are likely

t0 be made, therefore, to amend the law still

further, to remove the apprehensions of those

who believe that the law affords too great an

°PPOrtunity for fraud and mistake on the part

Of examiners, etc."

The bill now before the Legislature

of New York to amend the law was

framed by friends of the old title in

surance system or enemies of the

Torrens, and the amendments proposed

do not tend to strengthen the law or to

simplify it, or to afford greater protec

tion to the parties in interest, but

would merely serve to make the pro

cedure more cumbersome and expensive,

and to throw additional obstacles in

the path of property owners who desire

to register their titles. This is more

fully set forth in an editorial in the

current issue of Bench and Bar where it

is shown that these proposed amend

ments have never been authorized or

approved by the New York State Bar

Association, but are simply the recom

mendations of a sub-committee.

You also say in your article that “one

speaker at the meeting of the New York

Bar Association said that under this

law a man may go to Europe for six

months, and return to find that his title

to property may have passed absolutely

to another.” I was not aware that any

lawyer had made any such stupid and

absurd statement. But if he did argue

thus, it is clear that the speaker had not

familiarized 'himself with article 12
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of the Real Property Law, and had failed

torgrasp the underlying principle of the

Torrens System of Land Title Regis

tration. If a man is the record owner of

any real estate, or has any right or

interest in or lien upon the same, which

is of record, it is absolutely impossible

under the Torrens System in this state

or in any other state or country to de

prive him of such ownership or lien,

no matter how many months or how

many years he may remain in Europe,

as the law distinctly provides that the

Official Examiners’ Certificate must

clearly set forth all instruments of

records and preserve the interest of all

parties, whether by way of deed, mort

gage, judgment, easement, encroach

ment, etc., all of which are duly set

forth in the “Memorials” on the back

of the certificate of registration. The

only people who can be affected ad

versely through publication of notice,

etc., are those designated in the act as

“All other persons, having any right

or interest in, or lien upon the premises

affected by this action, or any portion

thereof." You will notice the phrase

ology of “all other persons," which is

merely intended to include those who

may have some intangible, inchoate or

indefinite right or interest in the prem

ises, which is not of record, and which

could not be discovered by a search of

the title. This merely smokes out all

those individuals who seek to blackmail

the true owner of property by falsely

claiming an interest which they do not

possess. But all parties who have any

honest and legitimate right or interest

in or lien upon the premises affected

by the action are fully protected. If

the decision of the United States Su

preme Court in American Land Company

vs. Zeiss (219 U. S. 47) is read with

care, it should increase, rather than

decrease public confidence and tend to

create the feeling that a title cannot be

set up without adequate legal notice

to all interested parties. Of course,

if anyone who has an unrecorded

interest in property fails to make any

claim thereto, or goes away and aban

dons the same, then he deserves to lose

the interest which he might have pre

served by proper precaution.

Furthermore, the Act itself has pro

vided for all such exigencies, by per

mitting the claimant of any right or

interest in or lien upon any real property

to file a “caution," after which no title

can be registered except upon personal

notice to such person. The section

reads as follows:

Section 883. — “FILING or CAUTION. Any

person claiming to have any right of interest

in or lien upon any real property or any part

thereof, may file with the registrar a written

notice, to be styled a ‘caution,' that he requires

written notice to be given to him of any appli

cation for the registration of the title of said

real property. In such notice he shall show

how he claims title, right, interest or lien, and

shall give his own post office address, and that

of a person (who may be himself or not), upon

whom the notice may be served. In case of

any application to register said title, service

of such notice shall be made within ten days

after the application is filed, by mailing said

notice securely enclosed in a postpaid wrapper

and directed to the person indicated at the place

named. A like cautionary notice may be re

quired by the owner of any land, as to the regis

tration of the title of any or all of the land,

abutting upon his land, with the like pro

ceedings in all respects. There shall be kept by

the registrar a locality index of the cautionary

notices, in which the same shall be indexed under

the name of the street or road upon which the

property referred to in the notice abuts, or if it

abuts upon none, under the name of the street

or road which is nearest to it. In any place.

however, where there is a land map giving sec

tions and dividing the property into blocks, the

index shall be made by section and block numbers

and as far as convenient, by the lot numbers."

From the above you will see that what

we need is not changes in the Torrens
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law, which is sufficient as it stands, but

protection from meddlesome interlopers

who seek to emasculate or discredit the

law from ulterior motives.

GILBERT RAY HAWES.

20Br0ad'way, New York.

June 2, 1911.

The discussion of the New York Torrens law

has shown the existence of some conflict of views,

but with entire respect for Mr. Hawes' sincerity,

we have no hesitancy in asserting that the weight

of opinion is in favor of amending the statute

for the fuller protection of rights of property.

By resolution of the New York State Bar

Association, the sub-committee headed by‘Mr.

Charles A. Boston was instructed to consider

amendments to add to the efliciency of the Tor

rens statute. This able committee unanimously

urged the importance of securing amendments

to guard against the danger of fraudulent or in

competent examinations of title and of inade

quate notice to interested parties. Most of the

work of this committee was done by its chairman,

who gave the subject a great deal of time and

study without thought of personal reward, and

his statement in the New York Law Journal

of May 20 is to be accepted unreservedly: "We

have not sought to conciliate or promote any

particular interest. We have gladly availed

ourselves of all reasonable and sensible sugges

tions, from whatever source emanating, which

were founded upon experience and good judg

ment."

The New York Law Journal, whose learned

opinions are always entitled to respect, said

editorially, May 11, in reviewing the proposed

amendments: —

"It is a matter of much public concern that

‘Torrens’ systems be perfected as far as possible

to the end that substantial property rights be

not cut off unfairly or without due notice of

proceedings. . . . An inspection of the legisla

tive bills leads us to believe that their adoption

would not only add to the efliciency of the New

York ‘Torrens’ statute, but also diminish the

opportunity for its perversion into an instrument

of depriving real owners of substantial interests

in property."

Moreover, it seems proper to say that the

State Bar Association heartily supports the

position taken by its sub-committee, judging

from the fact that the committee was continued

with power to recommend to the Legislature

additional amendments along the lines suggested

in its report.

The statement which excites our correspon~dent's wonder was made by Mr. Henry C. White

of New York, and will be found on page 328 of the

current volume of the state bar association's

Proceedings: —

[“I tell you, gentlemen, I believe, after a very

careful study, that the law is one of the most

dangerous now on our statute books. If you

say I am prejudiced I will say yes, I am preju

diced against a law so doubtful that two years‘

close study only shows a beginning of its dangers.

“Here is a result which can actually practically

happen. A man may own a piece of vacant

property, which he will naturally unfrequently

visit. He goes to Europe for six months, and

upon his return, he finds that some one has put

a deed on record, registered the title, conveyed

to a purported bona fide purchaser, and the title

has passed out of the real owner without any

recourse whatever to any fund or aga nst any

body. That is a result that actually can happen

under the law.

"With the disposition of the courts to pass

applications thus practically ex parte, and with

the statute declaring that the statements con

tained in the abstract and the certificate must

be taken and construed as statements of fact

unless therein otherwise expressly declared,

although every conveyancer and every tyro at

the law knows that the statements of an abstract

and certificate are generally conclusions of law,

or at the most are mixed statements of fact and

law, this law constitutes a serious menace."

We agree with Mr. Hawes that the decision

of the Supreme Court in American Land Company

vs. Zeiss need not decrease public confidence.

The only feature of that decision that can have

led to any misgivings is the finding that reason

able constructive notice to absentees and un

known claimants is not repugnant to the "due

process of law" clause of the Constitution. But

strictly speaking, it was not a typical Torrens

law that was upheld by the Supreme Court, but

a statute passed after the San Francisco earth

quake to meet an extraordinary public necessity.

The New York statute, therefore, would not

necessarily be upheld in its present form by

the reasoning of this decision as to what con

stitutes reasonable constructive notice. It is

not only to strengthen the Torrens system in

New York. but to guard against the possible

unconstitutionality of the law, that either the

pending amendments or others of similar purport

seem advisable. —-Ed.]
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New York Branch of American Institute of

Criminal Law and Criminology Founded

Six societies joined in a Conference

on the Reform of the Criminal Law and

Procedure was held at Columbia Uni

versity on May 12 and 13. President

Taft was the most distinguished speaker,

and his address, delivered at Hotel Astor

on the evening of the second day, was

notable. He made some striking re

marks on the recall of the judiciary.

Regarding the diflerence between crimi

nal procedure in England and in this

country, he said: —

“I believe it to exist in the character,

experience and learning of the judges,

in the power which they maintain and

exercise in the course of the trial for the

saving of time and the simplification of

the issues and in the respect and obedi

ence given to their intimations from the

bench as to the proper behavior of coun

sel in the conduct of the case.

“I wish to comment on the effect that

the change in the power of the judge in

this country in the matter of the man

agement of the trial has had upon his

ability to shorten the trial and simpli

fy the issues, and upon the methods

of counsel for the defense and their

conduct in the court room. One of the

strongest influences for looseness in

criminal trials, in my judgment, has

been the presence of lawyers in our leg

islatures who have sought to abate and

limit by statute the power of the judges

and to take away from them this source

of respect for their rulings which is so

apparent in every English court of jus

tice. What I believe to be an un

founded fear of judicial tyranny and an

unreasonable distrust of judges have led

to statutory limitations upon their power

in the conduct of criminal trials which

have made the trial by jury in this

country, and especially in the West

ern states, an entirely different institu

tion from what it was understood to

be at the time of the adoption of our

Constitution."

At the opening session of the Con

ference Charles C. Nott, assistant Dis

trict Attorney of New York County,

made an address on “The Efiects of the

Twice-in-Jeopardy Principle in Criminal

Trials." The discussion was led by Jus

tice Francis J. Swayze of New Jersey.

Otherspeakers at the Conference included

Judge Julian W. Mack, who discussed

“The State and the Child"; William M.

Ivins, who spoke on the nature of

crime; Prof. Franklin H. Giddings, who

discussed “The Relation of the Criminal

to Society"; Dr. Carlos F. MacDonald,

who considered expert evidence in crimi

nal trials, Professor Felix Adler, who

talked on “The Ethics of Punishment";

Col. Nathan William MacChesney of

Chicago, president of the American In

stitute of Criminal Law and Criminology,

Francis J. Heney, Howard S. Gans,

Prof. John Bassett Moore, Chief Magis

trate McAdoo, Supreme Court Justice

Alfred Page, Arthur W. Machen, Jr.,

and Edwin R. Keedy.

The purpose of the Conference was

to lead the way to the formation of a

New York branch of the American In

stitute of Criminal Lawand Criminology.

Professor GeorgeW. Kirchwey of Colum

bia will be the first president of the new

organization after its incorporation.

The six societies joining in the Con

ference, the meetings of which were

open to the public, were the Academy

of Political Science in the City of New

York, the American Institute of Crimi
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nal Law and Criminology, the Com

mittee on Reform of the Law of the

Association of the Bar of the City of

New York, the New York County

Lawyers’ Association, the Committee

on Criminal Courts of the Charity

Organization Society, and the Prison

Association of New York.

 

International Arbilrafion -— Plan of the

Carnegie Endowment

The seventeenth annual meeting of

the Lake Mohonk Conference on Inter

national Arbitration was held at Mohonk

Lake, N. Y., May 24-26. President

Nicholas Murray Butler, the presiding

ofiicer, for the first time made public

the plans of the trustees of the Car

negie endowment for international peace.

The trustees, in pursuit of their deter

mination to organize this foundation

as a great institution for research and

public education, had determined, he

said, to carry on its work in three parts

or divisions — a division of international

law, a division of economics and his

tory and a division of intercourse and

education. Otherwise stated, these three

divisions will represent the juristic, the

economic, and, broadly speaking, the

educational aspects of the problem.

The division of international law,

under the direction of Professor James

Brown Scott, will promote the develop

ment of international law, and will

assist in bringing about such a progres

sive development of the rules of inter

national law as will enable them to

meet with constantly growing adequacy

the needs of the nations. The endow

ment will associate with Dr. Scott a

consultative board composed of some of

the most distinguished international law

yers in the world, every point of view

being represented.

The second division of the work, that

of economics and history, will be under

the direction of Professor John Bates

Clark of Columbia University. This

work, like that of the first division, will

be scientific and scholarly in character,

in organization and in method. With

Professor Clark will be associated a

score of the world's leading economists.

It will be the duty of the third divi

sion, that of intercourse and education,

to supplement the work of the scien

tific divisions by making practical appli

cation of the teachings and findings of

the divisions of international law and

of economics and history.

Next in importance to President But

ler's address, probably, was Hon. Oscar

S. Straus's speech on “Business and

International Arbitration.” He said in

part:—

"The standard of international mor

ality yet continues to lag far behind the

standard of commercial fair dealing

within nations; the evidences of this are

no more glaringly exhibited than in the

exceptions in the laws of neutrality,

which rest not on principle but on legal

casuistry. As the law now stands it is

entirely lawful for the subjects of neu

trals to supply belligerents with arms

and ammunition, as well as by public

subscription or otherwise raise loans to

aid belligerents; yet the fact that such

loans can be legally contracted, not only

makes war possible, when otherwise

either or both belligerents would be pre

vented by economic necessities from

beginning a war, or when begun from

prolonging it. The Russo-Japanese War

would certainly have come to an earlier

end if neither belligerent could have

borrowed money from the subjects of

neutrals. It requires no argument to

prove such acts are against the funda

mental principles of real neutrality, and

no more practical work can be under

taken in the promotion of peace than to

hasten the day when such contraband
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commerce and loans will no longer be

considered lawful."

The representatives of fifty-one com

mercial organizations attending the Con

ference sent telegrams to President Taft

and to the Senate Committee on Foreign

Relations, saying that they "heartily

indorse treaties of unlimited arbitration

with Great Britain, France and other

countries and wish speedy success with

such treaties."

The speakers at the Conference in

cluded Hon. John W. Foster, who spoke

on “Unlimited Anglo-American Arbitra

tion," Thomas Raeburn White, who dis

cussed “A Plan for Choosing Judges of

the International Court of Arbitral

Justice," Baron d'Estournelles de Con

stant, who warned against the dangers

of popular ignorance and love of sensa

tion, William Jennings Bryan, Senator

Raoul Dandurand, LL.D., of Montreal,

Professor Paul D. Reinsch 0f the Uni

versity of Wisconsin, William Dudley

Foulke of Indiana, Sir William Mullock,

Chief Justice of Ontario, Governor A. O.

Eberhart of Minnesota, and Dr. James

L. Tryon and President Harry Garfield

of Williams College.

The Conference adopted, with slight

modifications, the Kirchwey resolution,

creating a National Council for Arbi

tration and Peace.

 

Personal

Hon. Orrin N. Carter of Chicago

has been elected Chief Justice of the

Illinois Supreme Court for the year,

succeeding Justice Vickers.

 

John Sumner Runnells, vice-president

and general counsel of the Pullman

Company, has een elected its president,

succeeding Robert Todd Lincoln, re

signed. Mr. Runnells has been general

counsel of the company since 1887. He

is also senior r'nember of the law firm of

Runnells, Burry 8t Johnstone of Chicago.

 

Recent appointments confirmed by

the Senate include: Charles F. Clemons,

United States District Judge of Hawaii;

Alexander G. M. Robertson, Chief Justice of the Supreme Court of Hawaii;

James A. Fowler, assistant to the Attor

ney-General; Charles W. Cobb, Assist

ant Attomey-General for the Interior

Department.
 

Congressman Martin W. Littleton of

New York delivered the annual address

before the Law Academy of Philadelphia

May 5, taking as his subject, "Law and

Economics." He discussed the initia

tive, referendum, recall and a number

of other live issues of politics, speaking

without partisanship and with unusual

eloquence. The address was much en

joyed by the two hundred lawyers who

heard it.

At the meeting of the Yale corpora

tion held May 15, the resignation of

Prof.Theodore Salisbury Woolsey, LL.D.,

since 1878 Professor of International

Law in Yale Law School, was accepted.

The corporation adopted a minute re

garding his important services to the

university. Professor Woolsey is the

son of the late President Theodore

Dwight Woolsey, and was born in New

Haven, October 22, 1852.

 

 

The Justices of the Supreme Court

of the United States, on the adjourn?

ment of the Court on May 29, prepared

to scatter far and wide for their summer

vacations. Justice Harlan usually

spends his summers at Murray Bay,

Canada. Justices McKenna and Holmes

usually summer on the North Shore

near Boston. Justice Lamar returned

to Augusta, and Justice Van Devanter

to Wyoming. Chief Justice White has
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long been fond of the summer climate of

New England. Justioe Hughes will be

busy with the work of the commission

to inquire into the second class postal

rates.
 

Charles Noble Gregory, dean of the

law school of Iowa University, has ac

cepted the ofiices of dean and professor

of law in the law school of George Wash

ington University, Washington, D. C.

Dean Gregory is a graduate of the Uni

versity of Wisconsin, and from that

institution received the degrees of A.B.,

LL.B., A.M., and LL.D. For several

years he practised law at Madison,

Wis, and was attorney for the Chicago,

Milwaukee and St. Paul Railroad.

In 1894 he was made associate dean of

the college of law of the University of

Wisconsin, and in 1901 became dean

of the law school of the University of

Georgia. He is now on the staff of the

American Journal of International Law,

and is editor of the Tarifl' Reform Advo

cate.
 

{Bar Association:

A rkansas.—The annual meeting of the

Arkansas Bar Association was held at

Hot Springs May 30-31. M. V. Tomp

kins of Prescott, president of the asso

ciation, made the' principal address.

Judge U. M. Rose spoke on “Reminis

cences of Early Days in Arkansas,"

and Judge Joseph W. House on "Per

sonal Reminiscences of the Constitu

tional Convention of 1874."

 

Georgia. —The annual convention of

the Georgia Bar Association was held

at St. Simon's Island, on Thursday and

Friday, June 1 and 2. The meeting was

opened by an address by the president,

Judge Joel Branham, of Rome. The

annual address was delivered by the

Hon. W. A. Blount of Pensacola, Fla.

Special addresses were made by Judge

Arthur Gray Powell of the state Court of

Appeals, and by Hon. Dupont Guerry

of Macon. ~
 

Louisiana.—The annual meeting of

the Louisiana Bar Association was held

at Lake Charles, La., June 2-3. The

address of welcome was delivered, on

behalf of the city, by Hon. C. B. Rich

ard, mayor, and on behalf of the bar,

by Attorney U. A. Bell. The president's

address was delivered by E. H. Randolph.

Addresses were made on “Sources of

the Civil Code of Louisiana," by Hon.

Henry P. Dart, and on "The Standards

of Legal Education," by Robert T. Tullis

of the Louisiana State University Law

School, and Prof. D. O. McGomey of

Tulane University. There was a dis

cussion of “Suggested Changes in Louisi

ana Pleadings," led by Charles Payne

Fenner, E. T. Florance and George S.

Denegre of New Orleans, P. J. Chap

puis of Crowley, and A. A. Gunby of

Monroe. The annual address was de

livered by Congressman Martin W.

Littleton of New York on “Economical

and Structural Changes." I-lon. R. E.

Foster, federal Judge for the eastern

district of Louisiana, took as his topic

the history of the federal courts.

The following officers were chosen for

the ensuing year: Joseph W. Carroll of

New Orleans, president; Benjamin W.

Kernan of New Orleans, C. A. McCoy

of Lake Charles, Judge A. A. Gunby of

Monroe and E. T. Weeks of New

Iberia, vice-presidents; Charles Augustus

Duchamp of New Orleans, secretary

treasurer.
 

Mississippi. —The Mississippi State

Bar Association convened at Hatties

burg on May 2 for a three days’

session, President W. H. Powell of

Canton presiding. The address of
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welcome was given by Judge N. C.

Hill of the Hattiesburg bar, and

the annual oration was delivered by

Hon. James Weatherby of Birmingham,

Ala. S. E. Travis read a paper on "Uni

form Legislation by States." The elec

tion of officers resulted as follows:

President, A. F. Fox; vice-presidents,

Judge N. C. Hill of Hattiesburg; Sam C.

Cook, R. F. Reed; secretary and treas

urer, Judge Sidney Smith of Jackson.

 

Rhode Island.—The Rhode Island

Bar Association had its annual clam

bake and outing at the Pomham Club

May 26. Two baseball teams were

formed, the married men defeating the

single men by a score of 15 to 8. After

the ball game about two hundred sat

down to dinner and they included mem

bers of the executive and judicial

branches of the state.

 

Tennessee.—The thirteenth annual

meeting of the Tennessee Bar Associa

tion was held at Nashville May 24-26.

Hon. G. N. Tolman delivered the ad

dress of welcome on behalf of the state,

and the address of the president, Percy T.

Maddin, was a review of legislation,

state and federal, and an exhortation

that the association make the best use

of its opportunities. Ex-Secretary of

War J. M. Dickinson was the chief

speaker at the banquet. Hon. F. N.

Judson of St. Louis delivered an address

on “The Future of Jurisprudence in

the United States." Other papers read

included: "Needed Constitutional

Amendments," by Judge D. L. Lansden;

“Land Laws in Tennessee,” by L. D.

Smith of Knoxville; "Penal Reform,"

by Judge J. H. Malone of Memphis;

"East Tennessee Lawyers who have

been Transplanted to Higher Courts,"

by Col. W. A. Henderson.

An important report was presented by

the Committee on Jurisprudence and Law

Reform, T. M. Steger, chairman. The

following officers were elected: Presi

dent, L. D. Smith, Knoxville; vice

presidents, R. F. Spraggins, Jackson;

George T. Hughes, Columbia; Charles

R. Evans, Chattanooga; secretary

treasurer, Charles H. Smith, Knoxville.

 

Dates of forthcoming state bar asso

ciation meetings are as follows: Mary

land, at Cape May, N. J., June 29

July 1; Kentucky, at Lexington, July

12-13; Alabama, at Montgomery,

July 7-8; Michigan at Battle Creek, July

6-7; Pennsylvania, at Bedford Springs,

June 27-29; Iowa, at Oskaloosa, June

29—30; Indiana, at Winona Lake, July

11-12.
 

Workmen's Companaflon.

On the eve of adjournment the New

Hampshire Legislature enacted an em

ployers' liability and workmen's com

pensation law similar to that of New

Jersey. The act contains a sweeping

employers' liability clause which abol

ishes the fellow-servant and assumption

of risk rules. This is supplemented by

compensation provisions, and employers

are given the option between liability

under the two clauses.

The Wisconsin workmen’s compensa

tion act lately adopted has features

similar to the New Hampshire and

California acts. It puts compensation

on an optional basis, election to be made

by the employer and employee at stated

times. Since the alternative choice for

the employer is liability with the de

fenses of assumption of risk and fellow

servant's negligence removed, and for

the employee the old common law

liability, the same pressure as in the

New Hampshire act is brought to bear

upon both sides to choose compensation.
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The state of Washington has passed

compulsory compensation law which

covers extra-hazardous industries, in

cluding practically all work except

domestic service, agriculture and some

forms of handwork. The plan has

some features of state insurance, as the

funds are to be administered by three

industrial insurance commissioners, with

their assistants, who shall also keep

statistics of accidents. The payments

are made entirely by the employer,

each supplying an annual contribution,

based upon the degree of hazard in

his particular industry, of from one and

one-half to ten per cent of his pay roll.

The rates are to be readjusted from time

to time by the Legislature, on the recom

mendation of the Insurance Department.

Miscellaneous

An important bill for the recodifica

tion of all the juvenile laws of Ohio,

relating to children's courts and delin

quent and dependent children, has been

enacted.
 

The first international congress on

aviation law, which was in session in

Paris for several days under the Presi

dency of Alexandre Millerand, ended

June 1. The congress adopted an agree

ment of seventeen clauses.

 

Members of the Wisconsin Supreme

Court, prominent lawyers of the state,

and a few personal friends of Luther

Swift Dixon, Chief Justice of Wisconsin

from 1859 to 1874, gathered in Forest

Hill Cemetery, Madison, June 1, for the

dedication of a monument to him.

The presentation was made by Justice

John Marshall, for the sub-committee of

the Wisconsin Bar Association which de

vised means of erecting the memorial.

The speech of acceptance was delivered

by Chief Justice John B. Winslow.

The Committee on Commercial Law

of the American Bar Association met

at Cincinnati in the last week of May.

The following addresses were made:

"Progress toward Uniformity of State

Commercial Legislation," by Walter

George Smith; "Wisdom of the Enact

ment of a Federal Commercial Code,"

by Joseph Wheless; “A Federal Code

on Bills of Exchange and Promissory

Notes," by Charles A. Conant; “De

fects in the National Bankruptcy Act,"

by Charles T. Greve; and "National

Commercial Legislation” by F. I. Kent.

 

The New York Chamber of Com

merce’s new committee on arbitration,

appointed to arbitrate business disputes

under the provisions of the Code of

Civil Procedure, was sworn in by

Justice Davis of the Supreme Court

June 1. It is the successor of the Court

of Commerce, which was for many years

maintained by the Chamber, but which

lapsed after the death of Judge Fancher.

The arbitration committee is composed

of Charles L. Bernheimer, chairman;

Henry Hentz, James Talcott, James H.

Post, William Lummis, Frank A. Ferris

and Algernon S. Frisselhg

Obifuaryl

Judge S. B. Pound-Judge S. B.

Pound, a prominent attorney of Omaha,

Neb., and father of Roscoe Pound,

Story Professor of Law in Harvard

University, died of angina pectoris

May 15. Judge Pound was the first

president of the Lancaster County Bar

Association, probate judge of Lancaster

county in 1870, state senator one term

and district judge for three successive

terms. He was a member of the firm

of Hall, Woods 81 Pound. The act which

made Omaha the capital of Nebraska

was due to the efforts of Judge Pound,
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who was a powerful figure in the

constitutional convention of the early

seventies.
 

Charles F. Choate. —Charles Francis

Choate, formerly counsel and later

president of the Old Colony Railroad,

and once a leading member of the Boston

bar, died May 23 at the age of eighty

three. During his presidency of the

Old Colony the policy of consolidating

the lines of southeastern'Massachusetts

was carried out, and the consolidated

property was leased to the New York,

New Haven 8: Hartford, of which com

pany Mr. Choate served as a director.

Under his presidency the Old Colony

Steamboat Company built the fleet of

steamboats which have given wide

fame to the Fall River line.

 

R. H. Clarke. —Richard H. Clarke,

one of the founders of the Association

of the Bar of the City of New York, and

associated with Charles O'Conor in

the case of the United States against

Jefferson Davis for treason, the Jumel

will case and the Forrest divorce suit,

died at his home in New York May 24,

at the age of eighty-four. He had known

nearly every President of the United

States since Jackson, and came of a

distinguished ancestry. He was the

editor of “The History of the Bench and

Bar of New York" and the author of

“Lives of the Deceased Bishops of the

Catholic Church in the United States,"

“The Illustrated History of the Catholic

Church in the United States," “Life

of Pope Leo XIII," “Old and New

Lights on Columbus," and “France's

Aid to America in the War of Inde

pendence."

General Charles Hamlin. -—- General

Charles Hamlin of Bangor, Me., died

on May 15, at the age of seventy-three.

He was United States Commissioner,

 

and former Reporter of Decisions of

the Supreme Court of Maine. He was

the son of Hannibal Hamlin, Vice-Presi

dent during Lincoln's first administra

tion. Being graduated from Bowdoin

College in 1857, he read law with his

father, and was admitted to the bar in

1858. Leaving the army with the rank

of brevet Brigadier-General, he resumed

the practice of law in Bangor after the

war. Aside from the practice of his

profession he found time to do some

legal writing, and wrote and compiled

a work upon the Insolvency Laws of

Maine. He was also the author of a

series of biographical articles in the

Green Bag on the Supreme Court of

Maine. (7 Green Bag 457, 504, 553; 8

G. B. 14, 61, 111.)

 

La Fayette Grover. -— La Fayette

Grover, a leading figure of pioneer

history, former Governor of Oregon,

former United States Senator, and one

of the last surviving delegates of the

Oregon constitutional convention of

1857, died at Portland, Ore., May 10,

aged eighty-seven. He was a native of

Bethel, Me., and was of Pilgrim descent.

He studied for two years at Bowdoin

College and studied law in Philadelphia,

being admitted to practice in 1850.

He emigrated to Salem, Ore., in a vessel

which went round Cape Horn, his first

position of public service being as clerk

of the federal District Court at Salem.

Thereafter he rose rapidly. In the

Territorial Legislature he promoted the

bill leading to the establishment of

Willamette University, of which he

became one of the trustees. He became

the most important member of the con

stitutional convention, and as Congress

man he bore a large part of the brunt

of the conflict leading to the admission

into the Union of Oregon by a close

margin of votes in 1859.
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Mr. Chief Justice Whitehouse

ILLIAM PENN WHITEHOUSE,

LL.D., of Augusta, the tenth

Chief Justice of the Supreme Judicial

Court of Maine, who has just succeeded

Chief Justice Luciluis A. Emery in view

of the latter's desire to lay aside active

work, began his career, like many other

able and successful lawyers, by teach

ing school.

He was born in Vassalboro, Maine,

April 9, 1842, and is therefore sixty

nine years of age. His parents were

John Roberts and Hannah Percival

Whitehouse. Besides attending the com

mon school of his own district, working

on his father's farm and attending the

high school at China, he began at the

age of sixteen to fit himself for college

at Waterville Academy. Here he made

such rapid strides that he was able to

enter Colby College in the following

September without conditions. He was

graduated in 1863 with first class honors,

delivering the English oration at Com

mencement.

He began soon after graduation to

teach and was for a time the principal

of Vassalboro Academy. Having de

cided upon the profession of law, he

first entered the ofiice of the late Sewall

Lancaster of Augusta, and afterwards

continued his studies with Ex-Senator

Hale at Ellsworth. He was admitted

to the bar in Kennebec county in Octo

ber, 1865. His first year's practice was

in the city of Gardiner, with Lorenzo

Clay as a partner. He removed to

Augusta in December of 1866, and

formed a partnership with George

Gifford, which lasted only until June,

1867, when the latter entered journal

ism on the staff of the Portland Daily

Press, and subsequently became its edi

tor-in-chief.

Entering upon a general practice, for

which he was well fitted both by apti

tude and diligent application, he soon

gained the confidence of clients and the

community for integrity and ability.

He was elected city solicitor in 1868

and during his incumbency of that

ofiice he defended the city successfully

in several important cases.

He was appointed County Attorney

in 1869 by Governor Chamberlain t0

fill a vacancy caused by the death of the

late Francis E. Webb of Winthrop and

was twice elected afterwards to the same

ofi'ice, serving more than seven years in

all. In this office he increased his repu

tation by his efficiency and zealous

discharge of his duties. One of the most

important cases tried when he was attor

ney was that of State v. Edward H. Haswell, indicted for the murder of John B.

Lafiin of Hallowell, in which the late

Thomas B. Reed made his first appear

ance for the government asAttomeyGeneral. County Attorney Whitehouse

prepared the case for trial and made
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the opening argument. The trial be

came noted for the defense of momen

tary insanity urged by the counsel for

the defendant. The jury finally returned

a verdict of manslaughter and the

prisoner served a sentence of nine years

in the state prison.

He was chairman in 1873 of the com

mission on the hospital for the insane

and wrote the report which was pub

lished by the state. He advocated the

adoption of a system after careful —in

vestigation that was indorsed by the

highest medical authorities‘. He entered

in 1875 into the agitation which secured

the abolition of the death penalty. The

favorable result was due largely to the

leading and influential part which he

took in the measure and by moulding

public sentiment on the subject. He was

in 1879 chairman of the committee of

citizens in the city of Augusta that

elected the graceful and artistic soldiers‘

monument which adorns the public

square in that city.

The Superior Court of Kennebec

county was established by act of the

Legislature of 1878, and on Feb. 13 he

was appointed to its bench. The court

sat in Augusta with five jury terms each

year until the year 1889, when two ses

sions were held at Waterville and the

Augusta terms were reduced to three.

After the second year of its establish

ment its powers were enlarged so that

it comprised the entire criminal juris

diction including capital cases. Its civil

department included divorces and all

civil actions except real actions and

trespass sum, exclusive up to $500, and

concurrent jurisdiction with the Supreme

Judicial Court of all such actions when

the damages exceeded that amount.

This court had the power of trial in

murder cases until 1889 when these

cases were transferred to the Supreme

Court. The twelve years during which

Judge \Vhitehouse presided in the Su

perior Court are remembered for the

ease and urbanity with which he dis

patched business. Industrious and polite,

clear and interesting, he soon became

popular in the best sense of the word

and retained the respect and esteem of

the bar.

Judge Whitehouse in the summer of

1888 in behalf of the citizens of Augusta

delivered an address of welcome to the

late James G. Blaine upon his return

from Europe, which was widely reported

and commended for its felicity and elo

quence.

He was first appointed to the bench

of the Supreme Judicial Court as Asso

ciate Justice April 15, 1890, by Governor

Burleigh, and was reappointed in 1897

by Governor Powers, in 1904 by Gov

ernor Hill, and in 1911 by Governor

Plaisted. As the senior Associate he

was directly in line for appointment as

Chief Justice, and his appointment was

no surprise, both on account of his

being in line for the position and on

account of the marked judicial ability

which he had shown as Associate Jus

tice. His opinions show a full and vigor

ous style, which is at the same time

natural and finished, and his references

to the authorities and dec ded cases are

ample and with enough of apt quotation

to save the reader labor.

He married, June 24, 1869, Evelyn M.,

daughter of Col. Robert Treat of Frank

fort, who was descended in the fifth

generation from Col. Robert Treat,

colonial Governor of Connecticut. Their

only child is Robert Treat Whitehouse,

United States Attorney of Maine since

Jan. 11, 1906, residing in Portland.

Justice Whitehouse was given the

degree of LL.D. from his alma mater

in 1896. He is a lover of nature, a good

hunter and fisherman, and has a genial,

sunny temperament.



The Justice Court System

BY WILLEDD ANDREWS, LL.B., OF THE Los ANGELES BAR

HE ancient English statutes relat

ing to justices of the peace in force

at the time of the settlement of this

country, were adopted as a part

of our common law by the colo

nists and the people of the original

states. But the powers and duties

of such officers have been so much

enlarged that at present they derive

their jurisdiction almost entirely from

modern statutes.

In American law a justice of the peace

is a judicial oflicer of inferior rank, hold~ing a court not of record, and having

usually civil jurisdiction of a limited

nature; he presides over trials of minor

cases, to an extent prescribed by statute,

and for the conservation of the peace,

the preliminary hearing of criminal com

plaints, the commitment of offenders,

as a judicial officer of special and limited

jurisdiction, both civil and criminal.

When the history of the now famous

justice court system begins, the schem

ing gentlemen in England were engaged

in local politics of the King Edward III

type. The office of justice of the peace

is one of great antiquity and the juris

diction has varied from time to time,

depending either upon the terms of each

commission or particular statutes. Jus

tices were originally mere conservators

of the peace, exercising no judicial func

tions. It is said that during the breath

less stir of Edward III‘s reign, he passed

the first statute that ordained the assign

ment of justice of the peace by the King's

commission. At that time and age they

could only gratify their sense of power

by keeping the peace.

English skill in commercial life in

creased and with the keen competition

the conservatorsI power was gradually

enlarged and they came to constitute

a very important agency in the admin

istration of public affairs in England.

Then at last they accepted the ideas of

reforming the procedure for what it

was: a task of preparation in legal

thought — hard, cautious plans — prac

ticable only by mental labor and clear

headed judgment. They were invested

with judicial powers for the first time,

by the statute of 34 Edward III which

gave them power to try felonies,but only

when two or more acted together, and

they then acquired the more honorable

appellation of justices. According to

Blackstone the statutes just cited

directed them to be of the most suffi

cient knights, esquires and gentlemen

of the law. The qualifications above

mentioned are more than we require

here in America. There are jurisdic

tions in the United States where farmers,

mechanics and merchants hold court as

justices of the peace. The absurdity of

our system, however, will be discussed

further on.

It does not appear that in England

the justices ever exercised jurisdiction

in civil causes. In the United States

they may be said technically to have,

as a part of our common law, the power

granted such officers by the early Eng

lish statutes; yet their powers and duties

have been so enlarged and so fully de

fined by the statutes of the various states

that they are in eflect wholly statutory.

This is especially true as to the juris

diction of justices in civil causes, which,

of purely statutory origin, and at first

confined within narrow limits, has now

grown to immense proportions.
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Justices of the peace were originally

county officers. It was their mission

to investigate and try treasons against

the peace and to inflict punishments

therefor. Those who were law-breakers

were not of their faith, but a better kind

of criminal whom they either sent to

prison or to a country more foreign.

The ofiice of justice when created by

the constitution is a constitutional one,

and, whether so created or created by

statute, it is considered judicial in its

nature, or rather both judicial and min

isterial. Sometimes the office is also

political or legislative, as in cases where

a justice of the peace is a member of the

legislative body of his county. The old

system is losing its power gradually and

modern ideas are pressing forward. An

age of antiquity has given place to an

age of close reasoning and organization.

Unless such action as above mentioned

violates some constitutional provision,

it is entirely competent for the legis

lature to invest other officials, such as

mayors, aldermen, notaries-public, com

missioners and the like, with the powers

of justices of the peace. Within their

territorial limits such ex ofl'icio justices

have the same jurisdiction as regularly

elected or appointed justices of the

peace. Where the constitution creates

the ofiice, and provides for the election

or appointment, number, term of ofiice

and jurisdiction, all legislation affecting

the oflice must conform to such consti

tutional provisions. But where the con

stitution confers on the legislature the

power to create the ofifice, or to define

and regulate the powers, duties and

jurisdiction, and to prescribe their num

ber in the different territorial subdivi

sions, or when it contains no restrictions

on the subject, the legislature may make

such regulations concerning the ofiice as

it may see fit, subject to constitutional

provisions requiring uniformity of j uris

diction, or forbidding local and special

laws. The legislature, however, cannot

delegate a power conferred upon it by

the constitution. The law books hold

and leading cases have decided that,

while it is undoubtedly beyond the

power of the legislature to abolish the

ofiice of justiceof the peace,when created

by the constitution, it may, where the

constitution contains no limitation on

the power of the legislature over the

ofiice, make such regulations as to the

number of justices, the mode of their

election, appointment or removal as it

may deem proper, although the effect

of such regulations may be to abolish

the ofiice in particular instances. To be

eligible to the ofiice of justice of the

peace the candidate must be of the male

sex, over the age of twenty-one years, a

citizen of the United States and of the

state in which he seeks to hold office;

a resident, and in some states an elector,

of the territorial subdivision in which

he seeks election. In England and

Canada a justice of the peace must have

certain property qualifications. In Colo

rado a police magistrate must primarily

be a justice of the peace. In England

and Canada justices are appointed to

oflice, but in the United States the office

is generally an elective one, although

the constitutions and statutes of many

of the states permit the appointment of

such ofi'icers, either generally or under

certain circumstances. A justice's title

to his office is shown usually by his com

mission or election certificate.

It must be observed that no provision

is made in a great many states for a.

high degree of legal ability. There is

much criticism directed toward our jus

tice court system today because so many

cases are reversed on appeal. But how

can you expect a farmer, merchant or

business man to understand the adminis

tration of law? And yet there are states

.14‘
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in America where such men are holding

office as justices of the peace! Can we

require them to have knowledge of the

law of partnership, agency, torts, cor

porations, negligence, contract and

statutory interpretation when they have

never studied law? Of course not. You

may as well expect a trial lawyer to be

an expert on the industry of farming.

The attorney is not "in training” to give

orders to farm employes, and the farmer

is in the same boat when it comes to

handing down legal decisions.

There is a story which has traveled

through the legal profession about a

fine old family of farmers living down

in the state of Texas. The old gentle

man was very popular with the people

near by and one day they elected him

justice of the peace. A friend suggested

that he go up to El Paso and see how

the courts were organized. He went

to the city and heard one of the judges

tell some lawyers during a trial, that the

court would take the case under advise

ment and render a decision the follow

ing week. The old gentleman did not

know what the word advisement meant,

but he liked it just the same. There

was a big crowd present when he opened

court for the first time in his township.

The court room crowd remarked the

farmer justice, calm, dignified and judi

cious. When a distinguished lawyer

from El Paso had finished his argument

and his opponent stood up to reply in

the case pending, the justice rapped for

order in the court. “Gentlemen," he

said courteously, “the court will take

this case under advisement and will

render a decision next Tuesday in favor

of the plaintiff."

The California legislature has passed

two excellent provisions in reference to

the justice court system. Section 103

of the Civil Code of Procedure, as

amended, provides that, "there shall be

at least one justice's court in each of the

townships of the state, for which one

justice of the peace must be elected by

the qualified electors of the township,

at the general state election next pre

ceding the expiration of the term of

ofiice of his predecessor. In any county

where in the opinion of the board of

supervisors the public convenience re

quires it, the said board may, by order,

provide that two justices courts may be

established in any township, designating

the same in such order; and in such case,

one justice of the peace must be elected

in the manner provided by law. In

every city or town of the third and the

fourth class there must be one justice of

the peace, and in every city or town

of the first and one-half class there must

be four justices of the peace, and in

every city or town of the second class

there must be two justices of the peace,

to be elected in like manner by the

electors of such cities or towns respec

tively; and such justices of the peace

of cities or towns shall have the same

jurisdiction, civil and criminal, as jus

tices of the peace of townshipsand town

ship justices’ courts. Said justices of

the peace of cities, and justices’ courts of

cities shall also have jurisdiction of all

proceedings for the violation of any ordi

nance of any city in which courts are

established, both civil and criminal, and

of all actions for the collection of any

license required by any ordinance of any

such city or town and generally exercise

all powers, duties and jurisdiction, civil

and criminal, of police judges, judges of

the police court, recorder's court or

mayor's court, within such city. No

person is eligible to the ofiice of justice

of the peace in any city or town of the

first, first and one-half, second or third

class, who has not been admitted to

practise law in a court of record; and

no justice of the peace is permitted to
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practise law before another justice of

the peace in the city, town or county

in which he resides, or to have a partner

engaged in the practice of law in any

justices’ court in such city, town or

county. Every city justice of the peace

in any city or town of the fourth class

shall receive a salary of fifteen hundred

dollars per annum, and every city justice

of the peace in any city or town of the

third class shall receive a salary of two

thousand dollars per annum, and every

city justice of the peace in any city or

town of the first and one-half class shall

receive a salary of three thousand dollars

per annum, and every city justice of the

peace in any city or town of the second

class shall receive a salary of thirty-six

hundred dollars per annum; and each

justice of the peace shall be provided by

the city or town authorities with a

suitable office in which to hold his

court.

"Where the compensation of the justice

of the peace of any city or town is by

salary, it shall be paid by warrants

drawn each month upon the salary fund,

or if there be no salary fund, then upon

the general fund, of such city or town;

such warrants to be audited and paid

as salaries of other city ofi‘icials. All

fees which are chargeable by law for

services rendered by such city justice

of the peace in cities or towns afore

said shall be by them, respectively, col

lected, and on the first Monday of each

month, every such city or town justice

of the peace shall make a report, under

oath, to the city or town treasurer, of

the amount of fees so by him collected,

and pay the amount so collected into

the city or town treasury, to the credit

of the general fund thereof. Said salaries

shall be the sole compensation of said

city justices."

Section 86, California Code of Civil

Procedure, provides: —

The supervisors of every city and county

having more than one hundred thousand popu

lation, shall appoint a justices‘ clerk on the

written nomination and recommendation of said

justices, or a majority of them, who shall hold

oflice for two years, and until his successor is in

like manner appointed and qualified. Said jus

tices' clerk shall take the constitutional oath of

office, and give bond in the sum of ten thousand

dollars for the faithful discharge of the duties of

his ofiice, and in the same manner as is or may be

required of other officers of such city and county.

A new or additional bond may be required by

the supervisors of such city and county, and in

such amount as may be fixed by said super

visors, whenever they may deem it necessary.

The justices’ clerk shall have authority to ap

point two deputy clerks, for whose acts he shall

be responsible on his oflicial bond, the said deputy

clerks to hold oflice during the pleasure of said

clerk. Said justices‘ clerk and deputy shall have

authority to administer oaths, and take and

certify affidavits in any action, suit, or proceed

ing in said justices‘ court.

The citizenship of America is begin

ning to wake up to the value of trained

ofiicials. It can be judicially seen by the

legal profession that great injustice is

done to many of the inhabitants of our

states as a necessary result, if we con

tinue to have a justice court system

without lawyers to serve in the courts

as justices. There has been a gradual

extension of civil and criminal jurisdic

tion in America. The tendency of

modern legislation is further to enlarge

the above mentioned jurisdictions so as

to include prosecution for crimes not

amounting to felonies. Under the earli

est statutes relating to justices of the

peace, the number in each county was

increased from two or three to three or

four and subsequently the number was

increased to six or eight. The number

is now regulated by statute, the com

mon number being two for each town

ship or district and a larger number in

cities and towns. It is better practice

to have uniform jurisdiction and in

Georgia and Nebraska uniformity of

l\\

i ..
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jurisdiction is required by the constitu

tion.

At common law the justices of the

peace held ofiice for an indefinite time,

and were subject to removal at the

pleasure of the King. The term of oflice

continued until demise of the King, or

until a commission was issued removing

incumbents and appointing other jus

tices for the county. In the United

States, a justice of the peace is elected

or appointed for a term of years, usually

fixed by the state constitution at two

or four years. Another much needed

reform is the introduction of a salary

system as adopted by California, instead

of the old-fashioned fee collection. When

ever the salary system is in use we are

more likely to have an economical admin

istration of the public finances. The

fines collected go into the county treas

ury instead of being divided with the

justice courts. California may well be

followed by every state.

A vacancy in the ofiice may be caused

by the failure of the person elected or

appointed to the oFfice to qualify, where

there is no predecessor entitled to hold

over; by the incumbent’s death, resigna

nation, removal, conviction of a felony,

or ceasing to be a resident of the town

ship or district for which he was elected

or appointed. The vacancy is usually

filled by appointment by the Governor

or some other designated public ofiicial

or body. Vacancies are also filled in

some states by a special election. A

justice may be removed for malfeasance

or misconduct in ofiice, such as inten

tional violations of the laws governing

magistrates, disregard of legal rules, or

intoxication while in the discharge of

his ofificial duties. But to warrant the

removal of the justice, the acts charged

against him must have been done in the

discharge of his functions as a justice,

and with corrupt, partial, malicious or

other improper motives, and with knowl

edge that they were wrong.

During the past twenty years, the

great tide of immigration to America

has made a noticeable change in the

scale and style of living. This newer

blood has had its influence upon the

justice court system and especially in

its change of duties. A justice has many

duties, from serving as a coroner to the

closing of the marriage ceremony. In a

large number of states, a justice is author

ized by statute to hold inquests in case

the coroner is absent or is unable to at

tend, or in cases of exigency, and in such

cases is entitled to the fees of a coroner.

This is true of Georgia, Colorado, Illi

nois, Iowa and Indiana. In New York

the justice may act, if the coroner cannot

be secured in twelve hours after the

body is discovered. In Georgia the

coroner must be absent from the county

to authorize a justice of the peace to hold

an inquest. It was a way of indepen

dence and mastery which caught the spirit

of the American citizenship, and sooner

or later the justice court system must be

mastered. It means that some parts will

be changed and the judicial stage reset.

  



The Legal Side of Aviation‘

FROM THE GERMAN or Pnomarsson HANS SPERL

VIATION is interesting others be

sides the admiring public. It is

giving the jurists new and difiicult

tasks. Such questions as we never had

to answer before are coming up: To

whom does the air belong? Who is

ruler above the surface? Who gives

laws for the aviator; who is to judge

him and punish him? Who, finally, is

responsible for the damage which his

flights may entail? These questions

suggest unlimited and dif’ficult possi

bilities.

Up to our time the state was assumed

to have control over the surface of the

earth, with that part of the atmosphere

above it in which men move about

daily, and into which buildings, trees

and plants project; no one could go

higher, and the question of authority

over the upper strata would have been

dismissed as purposeless casuistry. Now

it is different; military balloons, sports

men's balloons, scientific balloons, even

passenger balloons cut the ether in

every direction, and the upper air is

rapidly becoming a highway for the use

of all peoples. All this involves the

necessity for laws and government, if

peace and justice are to be main

tained.

The French jurists preach a doctrine

which must touch the freedom-loving

nature of mankind sympathetically.

They say that the air is free from all

control of law, a No Man's Land to

which no state can lay claim; only in

so far as the state lying beneath is

constrained by the necessities of self

preservation can it adopt measures to
 

*Translated by Roy Temple House. Weatherford,

Okla.

ward off dangers which may threaten

it from aviators. This view must be

condemned by every practical person,

for if it prevailed there would be an

end not only to the political and military

security of a state but also to the

security of the home, which would have

no defense against injuries which may

come from above. Dangers from this

direction are of various sorts. Recall

only the possibility that contagious

diseases may be carried in balloons, that

the throwing out of ballast, the falling

of parts of the machinery or the ex

plosion of the balloon itself may make

trouble below. Wherever men meet

men the restraint of law is necessary.

The state must interpose, violently if

need be, and impose a system, without

whose salutary operation men cannot

meet each other peacefully, even in the

ether. For this reason another group

of jurists give up the contention that

all the air is a free and lawless expanse,

to the extent of allowing that an air

ship which is near the earth belongs to

the country it floats above, and is

amenable to all its laws and restrictions;

but that when it soars into the upper

air it becomes entirely free. But how

high does this lower stratum extend?

On this question there is not agree

ment. Some say as high as the highest

structures on the earth— 1,000 feet,

that is, or the height of the Eiffel Tower

—others again, as high as a cannon

ball can be shot into the air. A third

says that since effective photographs

can be taken from a balloon at a height

of 5,000 feet, the state must have control

to that height in order to protect its

fortresses and military works against
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spies. The uselessness of one of these

limits may be shown by recalling that

the Krupp Company make cannon for

defense against air ships, which shoot

38,000 feet into the air, that is, far

beyond the upper limit of the stratum

in which men can breathe. This would

make all the air which is accessible to

men, the property of the state. We are

brought thus to the third theory, which

prevails in Germany, that the state is

unrestrained sovereign over the air above.

As far as the latter space is now or is

destined to be capable of use by men, it

belongs to the state beneath it. Thus

the surface of the country forms the

base of an irregular solid with per

pendicular sides, and France, England,

Germany, are no longer mere surfaces.

The only space which is free is the space

over the sea or over a possible No Man's

Land. Over such districts the inter

national law, the law of nations, pre

vails. In principle, then, our whole

complicated network of laws and rights

leaves the surface and penetrates the

entire solid. I say in principle, for

given the extreme mobility of the air

ships and the international character of

aviation, it is sometimes necessary, in

the interest of the maintenance of justice

in another state, for example the home

state from which the aéronaut has es

caped, to apply foreign law.

The state will then be sovereign in its

home air as on its home soil. It will

put all its institutions in operation in

the air. As we already have military

balloons, we shall have — assuming that

the air becomes a highway of any

importance—in the future customs

balloons, police balloons, etc. The modi

fication of the character of law in conse

quence of the new domain places before

us new and delicate questions of mili

tary law, with which Germany and

France in particular have been very

busy of late. The full meaning of these

problems will not be evident till the air

ships actually and seriously take part

in a war.

The extension of the state's domain

upward and the conception of air

boundaries brings with it new compli

cations and difiiculties. The machines

of one state must in times of peace

respect the aerial territory of another

state. They can enter another state

only under such limitations as surround

the skirting of foreign coasts or the visit

ing of foreign ports with war ships. In

case of war the airships of neutral states

cannot enter the air territory of the

belligerent powers without exposing

themselves to_ the danger of being

treated, in accordance with the laws of

war, as the belligerent state which is

visited may find it to its interest to

treat them. The military airships

of the contending parties must on

the other hand unconditionally avoid the

territory of the neutral powers. The

erection of a national control over all

spaces above the country, valid in peace

and war, does not in any sense mean a

limitation of the freedom of inter

national aviation. It is rather a recog

nition and establishment of the fullest

possible freedom.

Over one point there is already general

agreement: all states will introduce

compulsory registration, that is, every

airship must have a definite home and be

there entered by the authorities in a

publicly accessible airship list. This

list will play an important part in the

numerous legal quarrels which will be

constantly arising. Every ship will be

compelled to carry papers, just as the

ships do which sail the ocean.

Scarcely less serious difficulties meet

the jurist when he considers the posi

tion of the airship with reference to the

rights of the individual. The question
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of the landowner's rights in the air

above is not an easy one. The most

reasonable position seems to be that

the landowner's rights extend into the

air above his holdings, but only as far

as his practical interests demand, as far

as he is able and willing to use the air

and hence to reserve it for his own use.

Higher than this he can lay no claim;

his right of possession is at an end.

Below this very vague and variable

limit the air is his, and strange flyers

are dependent on his permission.

Up to the present time the most difli

cult and doubtful legal questions in

connection with aviation have been

brought to light by suits for damages

caused by flights or landings. I will

cite three cases in which decisions have

been rendered: On the 3d of April, 1910,

the balloon Pomerania came in con

tact near Stettin with a government

telegraph line and broke the wires, then

bounded back against a factory build

ing and tore down a chimney. The

wind which was raging then drove the

balloon out over the sea, where its

inmates, Dr. Delbriick and two com

panions, were killed. Who was liable

for the damage to the telegraph wires

and the chimney? Again: On a meadow

near Frankfurt a balloon was forced to

land because its gas supply gave out.

The inhabitants of the neighboring vil

lage swarmed out curiously to the scene

of the accident, and in so doing trampled

a vegetable garden to ruin. The owner

brought suit against the aéronaut for

the injury to his vegetables. The aero

naut replied: “I did no damage; I was a

long distance away fr'om your garden."

The court, nevertheless, awarded the

vegetable dealer his damages. A very

remarkable case was brought up in the

Belgian Chamber of .Deputies in June,

1909, by the Minister of Justice, Lant

sheere. Near a certain small town a

balloon began to collapse from loss of

gas. The pilot, seeing himself forced

to land, chose for the purpose an open

space beyond the town. As he fiew just

above the roofs of the houses, with his

ropes dragging in the streets, the inhabit

ants, supposing that he wished to be

drawn down, seized the ropes. The

aeronaut cried to them to release him;

his cries were not understood, were

assumed to be cries for help, and the

townsmen pulled the balloon to the

earth. The pilot was forced to open

his valve to release the gas. In the

second story of a house in the narrow

street a man was smoking; his cigarette

ignited the escaping gas, and there was

an explosion, with dead, wounded and

destruction of property. The Court

condemned the aeronaut to pay all dam

ages, because he was held responsible

for the accident.

The circumstances force us to call the

aviator to account for damages and

not leave the burden on the injured terres~trial proprietor. We are practically help

less against the dangers which threaten

us from these inaccessible vehicles of

unknown ownership. We cannot guard

against them and we cannot escape

them. The aviator has brought new

perils into the world; and yet he is

demanding that his fellow-man be laden

with new obligations for his convenience.

Thus he asks, for example, that all struc

tures which are more than 150 feet high

be lighted all night with a lantern, and

that aéronauts in danger be allowed to

fly and to land wherever circumstances

demand.

However the laws of a particular

country may regulate the matter, no

one state can find an adequate solution

of the problem. In order to settle the

question of the securing of restitution

in a fair and adequate manner, I have

proposed an international juristic-com
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rnercial arrangement. Every country

must take measures to establish com

pulsory organization of aéronauts with

collective security. No machine can

venture into the air without having been

registered, and registration must be

accompanied by entrance into the

aviators’ organization. Each society col

lects dues; these dues go into damage

and insurance funds which are deposited

in an international central ofiice, to be

used in case of accident. A trial to

determine whether the aviator is respon

sible for injury is entirely eliminated.

Nothing is necessary beyond proof of

the injury. The injured person would

not need even to know the name and

home of the offending airship. He

merely brings evidence that the harm

was done by an airship. The local

organization which paid the damages

would be in a position to locate the ship

which had caused the trouble and re

cover the amount from the local society

where the ship was registered or from

the central treasury.

Music and the Law

T is surprising to think of any close

bond between the profession of

the law and that of music, but a writer

in the Juridical Review asserts that “more

great composers have left the study

of jurisprudence to devote themselves

to that of the ‘divine art,’ or combined

the two, than is the case with any other

profession.l

About A. D. 1600, around which time

modern music sprang into being, Hein

rich Schutz, or Sagittarius, who

received his legal education in the

University of Marburg, became the apt

pupil of the renowned Gabrieli of

Venice, and was prevented only by

the shrewd perceptions of his patron

from becoming a lawyer on his return

to Germany.

Eighty years later, Kuhnau, the fore

runner of Bach, "studied law to the

extent of qualifying as an advocate”;

and “when he died in 1722 Kuhnau

had the reputation of being one of the

most famous men of his time."

Bach was not a lawyer, but he endeav
 

lClement Antrobus Harris.

Review, 65 (Apr.).

in 23 Juridical

ored to put two of his sons into the

profession, one of them, the famous

Emanuel Bach, studying jurisprudence

at the University of Leipsic. Likewise

their English contemporary Arne, com

poser of “Rule Britannia," served two

years’ apprenticeship to a solicitor.

Handel and Holzbauer were both

destined for the law. Marcello of

Venice combined the practice of music

with that of the law, and Rocklitz came

very near entering the profession.

Coming down to more recent times,

and to more familiar names in musical

history:

“Undoubtedly the greatest composer

who actually entered on a study of

the law — Handel, as already explained,

did not-was Robert Schumann, the

centenary of whose birth has just been

celebrated. Between Romanticism, with

its cult of pure imagination, its fondness

for the supernatural, and abhorrence

of formalism and precedent on the one

hand, and forensic principles on the

other, there would appear to be a sharp

contrast, if not absolute antagonism.

Schumann was the very incarnation
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of Romanticism, and in music its

‘chiefest apostle.’ One is not surprised

therefore to read that his entering

Leipsic University as Sludiosus Juris

was solely to please his widowed mother

who would not hear of his following

an artist's career. Nor is it surprising

that she defeated her own end, for at

Heidelberg University — to which Schu

mann shortly transferred himself— her

son made the acquaintance of Willibald

Alexis, who had already trodden the

path Schumann was destined to follow

— that through the law to music. And

the eminent jurist whose classes he

attended, A. F. J. Thibaut, was an

amateur musician of high attainments

and the author of a work on precisely

that aspect of music to which Schumann

Obstacles to Legal Reform

BY E. DeFonss'r Lsxca

UCH criticism is being made by

the press and general public be

cause the legal profession does not

reform the laws of court procedure.

The need for such reform is more evi

dent to the lawyer than to the layman,

but the means of accomplishing the

change is by no means so clear to him

as it appears to be to his critic. Nothing

appears to be easier to the lay mind,

when once a change in the law is agreed

to be desirable, than to prepare a new

law and have it passed by the legislature.

There usually being a large number

of lawyers as members of each branch,

the failure to pass such reform measures

is taken as positive proof that the legal

profession is opposed to progress and

reform in these matters.

was peculiarly sensitive, namely ‘Purity

in Musical Art.’ Moreover, Schumann

studied long enough — in all two years

— and ultimately hard enough, to prove

that failure was due to his utter inca

pacity for a legal career. . . .

"Gottfried Weber, Doctor of Laws

and Philosophy, and State Attorney at

Darmstadt, . . was not only pro

ficient on the piano, flute and violon

cello, but became eminent as a musical

theorist." Siegfried W. Dehn, who is

remembered chiefly as a critic and theo

rist, and as the teacher of Glinka,

Kullak and Rubinstein, studied juris

prudence at Leipsic from 1819 to 1823.

And Von Biilow only after two years‘

study of the law at Leipsic and Berlin

threw over his career as a lawyer.

The result of an efl'ort to pass legisla

tion of this character in one state during

the recent session of its legislature, is,

I think, typical of all. The legal pro

fession was as largely represented as it

usually is in such bodies, and the

reforms desired were as generally agreed

upon by the state bar association and

the lawyers who were in the legislature

as could be expected, yet, although over

thirty diflerent bills were introduced,

each directed to reforming the pro

cedure of the courts in that particular

state, only one was passed. Many of

these defeated bills were of great merit

and would have been of untold value

to the residents of that state in improv

ing acknowledged defects in the practice

existing therein.
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Why then did these bills fail to pass?

Simply because they were considered

to be "lawyers' bills." The average

legislator is very suspicious of and

bitterly opposed to supporting measures

which are favored only by lawyers. The

mere fact that he can see no virtue in

them himself and nothing which will

attract his constituents, and is obliged

to rely upon a lawyer's explanation

for the merits of the bill, is sufiicient

reason for him to oppose it. He argues

that he can see no excuse for squander

ing the valuable time of the legislature

and the money of the taxpayers in pass

ing laws for the sole benefit of the

lawyers. His patriotism is aroused when

you attempt to show him that the

measure is of far more importance to the

state than his bill to make the birthday

of Christopher Columbus a holiday or

to place a tax on bachelors. If enough

publicity is given to the matter, his

constituents will usually ratify his posi

tion. When all, or nearly all, the lawyers

combine to secure the passage of a

measure, independent of party sanction,

that is a signal for all the lay members to

combine to defeat it, and so matters

drag along from one session to another.

Of course, the spirit of party politics,

which since the Civil War has largely

usurped the spirit of patriotism, is

often the cause for the defeat of many

measures of merit in every line. That

our citizens have been educated to look

upon any movement receiving the en

dorsement of a political party other

than their own with disfavor, is little

short of actual disgrace. The minority

party is supposed to resort to every

effort, honorable or otherwise, to defeat

Moundsville, W. Va.

or embarrass the majority in the passage

of any beneficial legislation. The greater

the merit of the bill the greater the

need of keeping the majority from

passing it and getting the credit for

so doing.

One other plan has been proposed by

which the unsatisfactory conditions now

admitted to exist may be removed, i.e.,

by adopting a short practice act to be

supplemented by a Code of Rules of

Court, prepared by the judges them

selves and amended by them from time

to time as conditions might require.

But again the legislature must be called

into use, and where is the political party

which would dare to father such an

innovation, even if it were possible to

elect a legislature favorable to such a

measure? Once let such a plan be

seriously considered and every socialist,

labor leader, anarchist, trades-unionist,

direct primary advocate, pseudo-patriot

and yellow journal would excel them

selves in their denunciation of the courts

and the means resorted to to deprive

the people of their sacred rights for

which our fathers so bravely fought

and bled and for which they themselves

care nothing except to_criticise. Such

centralization of power in the courts

will not be permitted until the state

of the public mind has been materially

altered.

In the matter of reforming the legal

procedure in this country, as in most

other things, it is much easier to point

out defects than to suggest real rem

edies, and it is far easier to do both

than to secure the enactment of laws

by the state legislatures remedying the

defects.



A Government of Laws‘

BY S. B. Pmrmona, JR.

0 GOVERNMENT OFLAWS! Thou art the fruit

Of ancient strife and immemorial wars.

Through the long-travailing years of tyranny

And greed thou’rt come to thy consummate place

Where thou dost stand — the flower of ages’ growth —

Best promise of the progress of the world.

For thee the fathers left old England's shores, —

Their white sails caught the driving westward winds

And brought to this new land a stalwart race,

A mighty faith and love of liberty.

For thee strong men have died! For thee was shed

The bravest blood that ever hotly pulsed

In warriors’ veins. Upon thy deathless shield

Deep-carved are thy heroes’ names — Langton,

De Montfort, Cromwell, Hampden, Nathan Hale.

At Runnymede and Lewes, Marston Moor,

Naseby and Lexington, at Concord Bridge

And countless long-forgotten battlefields,

They blew the signal for the world's advance

And struck the death-knell of the right of kings.

Thou art the guardian of the State! No more

Shall whim and vile caprice of princes rule.

No more shall lords, booted and spurred, ride down

Their fellow-men. The tempest and the storm

May pierce the rude-thatched cottage, but the king

Must wait without. With Justice at thy side

Thou watchest over all. To every man

Humble or great, thou giv’st a sure defense

And citadel —— the conscience of his peers.

With even scales thou weighest every right

And thou dost sternly judge of every wrong

And dost hold the balance true.

 

‘From the class poem of the present year at the Yale Law School, published in the Yale Shingl¢_



Battles of Great Lawyers: Patrick Henry

THE BRITISH DEBTS CASE

Bv ARTHUR WAKELING

TRICK HENRY, when he was a

young married man of twenty

three years, was a complete failure.

He had tried clerking, farming and keep

ing a country store, all with equally

negative or disastrous results.

“Best of all," he said cheerfully to

himself, “I will become a lawyer."

Six weeks he allowed himself, as a

matter of formality, to prepare for the

bar. During this time he read one

book-"Coke upon Littleton"—sup

plemented by an equally strenuous

perusal of the "Digest of the Virginia

Acts.”

His examiners, Wythe, Pendleton,

Peyton Randolph and John Randolph,

hardly knew whether to be more amazed

at his ignorance of law or his profound

knowledge of history. After no little

deliberation, he received his license.

"Mr. Henry," John Randolph ex

claimed enthusiastically after his exam

ination of the young neophyte, “if

your industry be only half equal to your

genius, I augur that you will do well and

become an ornament and an honor to

your profession."

This was in 1760. Thirty years after

ward, at the end of a long and successful

career as a lawyer, statesman and

executive, Patrick Henry fought the

greatest legal battle of his life.

This action, known as the British

debts case, was not only one of unusual

importance, but it was also one of the

greatest difliculty. It involved legal

questions ranging from the simplest

and most self-evident propositions of

common law to the most intricate and

subtle points of international jurispru

dence.

When the Circuit Court of the United

States opened at Richmond in 1790 a

number of cases were brought by

Englishmen to whom money had been

owing by American debtors before the

Revolution.

The various defendants joined together

and retained Patrick Henry, John Mar

shall, Alexander Campbell and James

Innes as counsel. Messrs. Ronald,

Baker, Wickham and Starke appeared

for the plaintiff in the test case of William

Jones, a surviving partner in the Eng

lish law firm of Farrel and Jones, against

Dr. Thomas Walker. The action was

brought on a bond dated May 11, 1772.

Patrick Henry was peculiarly involved

in the suit, for he had, as Governor of

Virginia during the Revolution, been

responsible in large part for an act

of sequestration, which provided that

"it should be lawful for any citizen

of this commonwealth, owing money

to a subject of Great Britain, to pay

the same or any part thereof, from time

to time, as he should think fit, into the

loan ofiice of the state; taking thereout

a certificate of the same in the name

of the creditor, with an endorsement

under the hand of the commissioner

of the loan office, expressing the name of

the payee, and delivering such certificate

to the governor and council, whose

receipt should discharge him from so

much of the debt."

The defendant held that debts were
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as properly subject to confiscation as

any other property, and that the last

clause of the above quoted portion of

the act was ample protection in any

legal action.

The defendant had, in reality, paid

almost 811,000 into the state treasury

under the sequestration act, for which

the governor's receipt had been duly

given.

British creditors were empowered by

the treaty of 1783, however, “to recover

debts previously contracted to them by

our citizens, notwithstanding a payment

of the debt into a state treasury had been

made during the war, under the author

ity of a state law of sequestration."

The plaintiff's case seemed to be

further strengthened by a paragraph

of Article VI of the Constitution, which

reads:—

This Constitution, and the laws of the United

States which shall be made in pursuance thereof,

and all treaties made, or which shall be made,

under the authority of the United States, shall be

the supreme law of the land; and the judges in

every state shall be bound thereby, anything

in the Constitution or laws of any state to the

contrary notwithstanding.

This, in brief, was the case for the

plaintiff, although in its many ramifica

tions it embraced complicated points

of municipal, national and international

law.

The defendant contended that the

treaty had been rendered null and void

by violations on the part of Great

Britain in carrying off negroes belonging

to Americans, in continuing to occupy

the forts of Niagara and Detroit, in

supplying hostile Indians with arms,

and in holding some American prisoners.

In short, England was classified as an

“alien enemy," and was therefore de

prived of any recourse in the courts of

United States.

The case was to be argued at the

November (1791) term of the Circuit

Court at Richmond before Judges John

son and Blair of the Supreme Court and

Grifiin of the District Court. For several

weeks before the case was to be reached,

Patrick Henry devoted himself to a close

and detailed study of the action. When

he found he would require a copy of

Vattel's “Laws of Nations," he sent his

grandson, Patrick Henry Fontaine, who

was a young law student, sixty miles

to get the book.

In spite of the fact that the argument

was purely technical, on the day that

Patrick Henry was to speak the large

court room of the capitol was crowded

long before eleven o'clock. Even the

windows were occupied when all the

seats had been filled. And no small

portion of those who could not get into

the court itself, remained standing in

the portico or near the building.

The speaker of the legislature, which

was sitting at the time, found himself

without any house. The desire to hear

Patrick Henry speak in so notable a

case had been stronger than any demand

of routine business.

As Patrick Henry rose, the crowd

in the court room became quiet with the

deep, tense silence of eager attention.

Yet there was nothing ornate, nothing

spectacular about the beginning of

the lawyer's argument.

“I stand here, may it please your

honors," he said simply, “to support,

according to my power, that side of the

question which respects the American

debtor."

He showed clearly and concisely,

quoting Grotius and Vattel as his

authorities, that debts were a just

object of forfeiture during a common

war.

“But call to your recollection our

situation during the late arduous con

test. Was it not necessary in our day
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of trial to go to the last iota of human

right? The Romans fought for their

altars and household gods. By these

terms they meant everything dear and

valuable to men. Was not our stake

as important as theirs? But many other

nations engage in the most bloody wars

for the most trivial and frivolous causes.

If other nations who carried on war for

a mere point of honour, or a punctilio

of gallantry, were warranted in the exer

cise of this power, were not we, who

fought for everything most inestimable

and valuable to mankind, justified in

using it? Our finances were in a more

distressing situation than theirs at this

awful period of our existence. Our war

was in opposition to the most grievous op

pression. We resisted, and our resistance

was approved and blessed by Heaven."

The wonderful power of Patrick

Henry's oratory was shown in a par

ticularly vivid and striking manner by

two contrasting portions of his speech.

“The consent of Great Britain was

not necessary to create us a nation,"

he asserted. “Yes, sir, we were a nation

long before the monarch of that little

island in the Atlantic ocean gave his

puny assent to it."

He drew himself up to his full height,

motioning away as to an infinite dis

tance. For an instant it seemed as

if he were trying to catch a glimpse of

some minute, faint object far off in

space. His lips curling with contempt,

he uttered the words “puny assent"

with such emphasis that in the minds of

his auditors Great Britain was reduced

to the merest shadow of a nation.

Later on he had occasion to show the

power of England.

“The fact was," he contended, "that

we were attacked by one of the most

formidable nations under heaven, a

nation that carried terror and dread

with its thunder to both hemispheres."

And just as he had pictured England

a little speck of an island, almost be

neath contempt, he swept on to such

an overpowering picture of the im

mensity of her power and the mighti

ness of her resources, that his audience

responded with a startled murmur to

the thrilling vehemence and sheer force

of his description.

Briefly summarized, Patrick Henry's

argument was that debts were subject

to confiscation in common wars; that

they were much more so in a war like

that of the Revolution; that Virginia,

as an independent nation, could exer

cise the right of eminent domain in

the sequestration of the debts of her

enemies; that she had done this, legally

discharging the debtors of all obliga

tion; that, since Great Britain had

violated the treaty of 1783, the treaty

did not revive any claims of the English

creditors; that these debts did not come

within the scope of the treaty in any

event; and that the court had full j urisdic

tion upon the subject of the treaty.

He had been speaking three days be

fore he finished his argument and re

buttal, and during all that time the

court room remained crowded with

legislators, lawyers, business men and

society women. Not until he had

finished could a quorum of the House

of Delegates be collected to transact

ofiicial business.

The case was argued again before

Chief Justice Jay and Judges lredell

and Griffin in 1793.

Jefferson, who was not prone to praise

Patrick Henry, said: "I believe he never

distinguished himself so much as on

the question of British debts."

This, the most brilliant of his legal

battles, came practically at the end of

his career, although he was afterward

offered the position of Chief Justice

by Washington. He declined this honor.
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At his home at Red Hill, June 6, 1799,

he died. One sentence was inscribed

on the simple marble slab that

Nutley, N. J.

marked his grave, an apt commentary

on his life-"His fame is his best

epitaph."

A Conscientious Juryman

BY EDGAR Wrrrrs

“ ENTLEMEN, are your opinions

such as would preclude you from

returning a verdict of guilty where the

punishment would be death, although

justified by both the law and the evi

dence?"

Talesman Crafton looked around loft

ily at his fellows to see if any showed

the white feather at the sinister question

of the court. One kindly featured,

white-haired gentleman raised his hand.

"What's the matter, Mr. Jones?"

asked the judge.

“I couldn't do it, your Honor," said

the old gentleman; "my conscience is

against it.”

"Although justified by the law and

the evidence?" said the judge.

“Although justified by the law and

the evidence," repeated the talesman,

with solemn finality.

"Stand aside.”

Talesman Crafton smiled sneeringly

at the brother's weakness and timidity.

He had no such scruples. He would track

the law to the bitter end. Courts were

instituted among men that criminals

might be punished and society pro

tected. He gloried in the opportunity

the trial would give him to vindicate the

majesty of the law. According to his

way of thinking the country was going

to the dogs because of the absence of

vertebrae in jurors.

Had the defense known the workings

of Mr. Crafton's mind at that stage of

the game it would probably have blotted

out his name. But mental telepathy

not having reached the stage of pl'flcti'cal application, the stern talesman had

the grim satisfaction of answering to

his name when after twenty-four hours'

careful winnowing by both sides the

twelve were called.

The defendant was a young man Ol

unattractive personality. His lips were

thick, and he constantly moistened them

Out of the sallow face gleamed two

restless black eyes, shaded by midm'ght

brows. Beside him was a light-hail‘edv

girlish creature, who chatted vivaciousl)’

with the lawyers, and seemed to enjoy

the unusual prominence the trial 83"‘:

her.

She was the defendant's wife, and the

tragedy occurred in the protection of

her honor, the lawyer for the defense

said.

The state proved by a score of wit

nesses that Charles Montgomery. the

slain man, bore an irreproachable fepu'tation, that he was happily married

and that he wasn't at all the sort of

man who would offer an insult to a

woman. The testimony showed that

on the night of the killing Montgomery

had been to an ice-cream social with his

wife and children, and had strolled out

of the park to enjoy a cigar, intending

to return shortly and take his folks
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home; he was not acquainted with de

fendant's wife, and didn't know she

was on earth until a man in shirt

sleeves ran out of a house and com

menced shooting at him.

Then the girlish looking wife, all

a-quiver like a bird, took the stand and

told of a "great, strange looking man

who had pursued me to my very door,"

and then she rushed in and told her

husband of the “villain.”

The state's lawyer wanted to know if

she was acquainted with the deceased.

She said she had heard of him, but had

never spoken to him; no, he didn't

speak on the night in question, but he

acted like he wanted to; it was after

dark and she was afraid something

might happen if she did not tell her

husband; she was a dutiful wife and kept

nothing from him; no, the deceased had

not tried to touch her, but no telling

what he would have done if she hadn’t

run; no, sir, she had never been inti

mate with men other than her husband!

It was an insult to ask such a question.

Y-e-s, she had known Tommie High

flyer- just slightly, but that was long

ago; she didn't see what that had to do

with the case. Not a bit of it! Tommie

had never been her lover—- that is,

not since she married Ben Beverly.

She was positive she had walked cir

cumspectly during her married life. She

had a vague recollection of being with

Jack Rounder one night during the

carnival, but that was a time of uncon

ventionality and everybody did as the

pleased, and thought nothing of it.

Jack may have kissed her on that occa

sion, but she was not certain; it was too

trifling a matter to remember.

At proper intervals the golden-haired

witness allowed her blue eyes to become

suffused with tears, which had a charm

ing effect, and did much to rebuke the

cold~blooded impertinence of the spec

tacled prosecutor. When she left the

stand Beverly's lawyers told her she

did finely, and her innocent face glowed

with pleasure.

It was about somewhere along here

that Juryman Crafton began to experi

ence a change of heart. He realized

that there might be two sides to the

case, after all. The loyal little wife was

too sweet and innocent to try to de

ceive him; that man Montgomery was

certainly traveling outside of his bounds.

This process of reasoning received power

ful aid when the big lawyer for the

defendant got up and painted pictures

about the sanctity of the home and the

warrant for the "Unwritten Law." Jury

man Crafton came near clapping his

hands several times, and was somewhat

astonished to find his comrades in the

box did not appear to be similarly

affected; perhaps they were, but they

were diplomatically restraining their im

pulses. Before the big attorney was half

through Juryman Crafton's head was

set; he would turn the defendant loose

and make the little girl happy. One

should do all the good he could; there

was sin and suffering enough in this

old world, goodness knows!

“By your verdict of acquittal, gentle

men,” thundered the big attorney, “you

serve notice on every seducer in the land

that he must except to reap the awful

consequences of his unholy passion. I

am confident you will release this poor

boy, and let him return home tonight

with the devoted little woman whose

honor he has so manfully protected.

I thank you, gentlemen."

Juryman Crafton mopped his dewy

eyes and bit his lips to restrain his emo

tion. As far as he was concerned the

case was over. His verdict was ready.

The prosecutor, cold, impassive, inci

sive, reviewed the evidence. He main

tained that it showed clearly the life
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of a good citizen had been taken on the

unsupported word of a giddy, foolish,

gum-chewing girl, and that the prisoner

should not be permitted to escape the

proper consequences for his murderous

action, which was absolutely without

foundation in reason. He said the “Un~written Law" had been invoked so often

and on such shadowy pretexts that he

thought the more proper name would

be “The Right of Murder Without Ex

cuse." He didn't see how—even the

greatest latitude— the “Unwritten Law"

could be stretched to apply to a case

where there was an absolute want of

proof that the man had attempted a

wrong.

Of course to Juryman Crafton, in his

new frame of mind, such argument was

mere sophistry. The state's attorney

had to earn his salary, and naturally

was putting up the best fight he could

in the circumstances. He had the

wrong end of the case; that was all.

In the seclusion of the jury room a

foreman was elected, and a ballot taken.

The result was eleven for guilty of

murder in the first degree, and one for

acquittal. The amazement of Juror

Crafton at the imbecility of his com

rades was boundless. Nothing but rank

prejudice or pitiable ignorance could

explain such conduct. He begged and

pleaded with them to throw aside their

bias, and reason the thing out like fair

Maeon, M0.

minded men. 50 earnest was he that

he mounted a chair and argued like an

advocate in order to prevent them from

staining their names with the infamy

of convicting an innocent man.

They listened to him with stony faces.

In all the hours of his laborious effort

be had made not the least impression;

there were eleven mulish men on the

jury. At last, worn completely out,

the crusader for mercy sat down.

“You want to acquit that man?" said

the foreman, calmly.

“I certainly will never be a party to

the shedding of innocent blood," re

torted the juryman.

“There's no likelihood of your coming

over to our side?"

“I cannot vote against my oath and

my conscience."

The foreman smiled wearily.

“Then we might as well go in and

report, boys," he said.

The jury filed back into the court

room and ranged in front of the judge

After the clerk, had completed the roll

call, the judge said:

“Gentlemen, I regret to inform you

that owing to the misconduct of one Of

your number there has been a mistrial

in this case. I was just about to send

for you. Mr. Sheriff, you will please

take in custody Juror Jonas Crafton,

against whom an information has just

been filed charging bribery."

Why Will They Do It?

Bv HARRY R. Burma:

TONE walls do not a prison make,

Nor names a corporation.

I think this rule can be laid down

Without elaboration.

_J
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Yet some good men have thought they were

Just what the name connoted ——

A corporation — just because

High sounding names were floated.

The tailors three of Tooley street

(Their nerve was most astounding)

Thought they could England's people be

By just that fact propounding.

What England's people did to them

I-Ias long ago been famous,

The word that fits their sorry case

Is that word — ignoramus.

Yet spite of their unhappy fate

In falsely thus parading,

Men still adopt the ruse they took

As modern means of trading.

This phantom of false unity —

Oh, why will men pursue it?

Are not our laws quite plain enough?

Great Coke! Why will they do it?

Reviews of Books

DILLON ON MUNICIPAL COR

PORATIONS

Commentaries on the Law of Municipal Corpora

tions. B john F. Dillon, LL.D., author of "The

Laws an Jurisprudence of England and America";

resident of the American Bar Association 1891-2;

ormerl Circuit Judge of the United States for

the eig th judicial circuit, Chief justice of the

Supreme Court of Iowa, and Professor of Law in

Co umbia University. 5th edition, thoroughly

revised and enlarged. 5 v., pp. Ixi, xiii, xii, xiii, 3064

+table of cases and index In one vol. ($32.50 nd,

delivered.)

ILLON on Municipal Corporations

has long ranked as one of the

ablest of American law treatises. Its

reputation has been of the character

expressed in the remark of Mr. Justice

Bradley of the United States Supreme

Court that it is “really one of the legal

classics." It has now just appeared

in a new fifth edition, but the work

in its new form is much more than a

revision—it is virtually a new book.

The treatise now fills five instead of two

volumes, nine new chapters have been

added and the old ones greatly length
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ened, and more than half of the material

is entirely new, the length having been

increased from 779,000 to 2,035,000

words.

The appearance of the new Dillon

on Municipal Corporations is thus an

event of signal and profound importance.

The work at once claims a position for

itself among the half-dozen leading

text-books dealing with American law

ever written, if, indeed, not as the

most important produced in this

country since Kent's Commentaries

and Story on the Constitution.

It would be hard to find a more strik

ing monument to the industry of a single

man, or to the protracted labor of a life

now nearing its eightieth milestone. It

was in the well-supplied law library

of James Grant of Davenport, Iowa,

that Judge Dillon fitted himself for

the bar, and he has said that it was in

this library that the desire to write a

treatise on municipal corporations must

have been first aroused. While an

occupant of the Supreme bench of

Iowa, he became possessed with the

wish to write a legal work which might

serve the needs of judges and practi

tioners alike, and he could not have

made a happier selection of a subject,

for the law of municipal corporations

was then in a state of much uncertainty,

and no other branch either of public

or of private law touches more closely

the lives of American citizens. In the

Grant law library he found complete

sets of the state reports, and the inter

vals between terms of court were devoted

to a laborious and systematic explora

tion of the trackless wilderness of case

law of whose formidable proportions

Judge Dillon has written elsewhere

with a vividness born of personal ex

perience. Beginning with the state of

Maine, he set out to examine all the

cases in the reports dealing with the

law of municipal corporations, and this

research, in which he had the services

of neither stenographer nor assistant,

occupied all his available time for about

six years. Besides consulting hundreds

of volumes of reports, he investigated

every English publication relating to

the subject. There was little to guide

the author in the arrangement of his

materials, and his task was thus the

more difficult. Filled with the desire

to give his treatise the greatest possible

practical utility, and realizing that the

greater portion of those who would use

his work would not have ready access

to large law libraries, he voluntarily

shouldered the labor of setting out in

extended footnotes the general facts

underlying the adjudications. In the

course of time, in 1872, the work appeared

and at once met with a favorable re

ception from bench and bar. The trea

tise soon came to be frequently cited

by the courts as a standard authority.

Succeeding editions saw it enlarged and

brought up to date, and in the present

edition all the decisions since the

fourth of 1890 have been examined,

resulting in the citation of many thou

sand new cases and a great amplification

of the text in which their doctrines are

expounded.

The accuracy of Judge Dillon's

methods and his gift for exposition are

well known through the former editions.

The most striking characteristic of

his work is the wonderful thoroughness

with which it has been done. This

great law book has been erected on a

firm foundation of painstaking attention

to the smallest details and finest rami

fications of an intricate subject. Not

the method of easy generalization, but

that of patient and tireless dissection,

has been followed. The result is a

structure exceptionally firm in its ma

sonry, analytical rather than specula
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tive, impregnably built up around the

existing law, rather than around the

author's opinion of what the law ought

to be. America may have produced

jurists of keener insight into the abstract

principles of the law than Judge Dillon,

but it has not produced any one his

superior in the indefatigable zeal which

performs the irksome labor essential to

a sound and applicable interpretation

of the law that is.

It is a truism that no man can produce

above his own level, and a corollary of

this is that no one but a great jurist can

write a great treatise on the law. Judge

Dillon modestly attributes such merits

as his work may possess largely to the

fact that it was written by a judge and

practitioner, but that is only half the

story. N0 one but a jurist of the highest

attainments could treat the disputed

and more shadowy problems of the law

with such admirable judicial moderation

and such sane self-restraint. The very

caution of his utterances lends them an

added authority, for if he ventures to

criticise or to correct a debateable

doctrine, such as that, for example, that

land may be taken by eminent domain

only for a necessary public use, the

contrary view is suggested only with

prudent circumspection. Conservative

yet permeated with good sense, his

elucidation partakes of the majestic

impartiality of the law itself, reflecting

in the mirror of his erudition its inherent

reasonableness and plastic continuity.

The new chapters added deal with

Constitutional Prohibition of Special

Legislation, Constitutional Limitations

and Restrictions on Power to Incur

Debt, Amotion or Removal of Oflicers,

Ordinances Exercising the Police Power,

Warrants on Municipal Treasury, Muni

cipal Bonds, Street Franchises, Public

Utilities, and Special Assessments. These

new chapters exhibit but a small fraction

of the enlargement of the work. The

most important topics brought down to

date are possibly the regulation of public

utilities and their charges, constitutional

limitations on municipal indebtedness,

and special and class legislation. The

sections dealing with these topics em

brace a great wealth of new material.

RECENT WORKS ON POLITICAL

SCIENCE

Organismic Theories of the State: Nineteenth

Century Interpretations of the State as Organism

or as Person. By Francis W. Coker, Ph.D., In

structor in Politics in Princeton University. Some

time Fellow in Political Philosophy in Columbia

University. Columbia University Studies in His

tory. Economics and Public Law. v. 38, no. 2.

Pp. 204+ 5 (bibliography). ($1.50.)

Introduction to Politiml Science; a treatise

on the origin, nature, functions and organization

of the state. By James Wilford Garner. Ph.D.,

Professor of Political Science in the University of

Illinois. American Book Company. New York,

Cincinnati, Chicago. Pp. 606 + 10 (index). ($2.60.)

American Government and Politics. By Charles

A. Beard, Associate Professor of Politics in Columbia

University. Macmillan Co.. New York. Pp. viii.

753 + bibliography 5 and index 12. ($2.10 net.)

Principles of Politics. from the Viewpoint of the

American Citizen. By Jeremiah W. Jenks, Ph.D.,

LL.D., Professor of Political Economy and Politics

in Cornell University. Columbia University Press,

New York. Pp. xviii, 175 + index 11. ($1.50 net.)

The People's Law; or Participation in Law_

Making from Ancient Folk-Moot to Modern Refer

endum; A Study in the Evolution of Democracy

and Direct Legislation. By Charles Sumner Lobin

gier, Ph.D.. LL.M., Judge of the Court of First

Instance. Philippine Islands; Commissioner to

Revise and Edit Philippine Codes; Member Na

tional Conference of Commissioners on Uniform

Laws; Formerly Professor of Law in the Univer

sity of Nebraska. The Macmillan Co., New York.

Pp. xxi. 394 + appendix 35. (84 net.)

The Old Order Changeth: A View of American

Democracy. By William Allen \Vhite. Macmillan

Company. New York. Pp. 254+ appendix 12.

($1.25 net.)

HE so-called organismic theory of

the state is adversely criticized by

so many distinguished writers that one

is almost tempted to say that the cur

rent orthodox theory of political science

is that the state is an aggregate, not an

organism, and that its juristic person

ality is a legal fiction and not a reality.

The adverse critics include sociologists
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of the eminence of Giddings, Jellinek,

Tarde, Leroy-Beaulieu, Gumplowia,

Willoughby, and Edmond Kelly, not to

mention many others. On the other

hand, this sentiment is by no means

unanimous, and the distinguished advo

cates of the organismic theory, in some

one of its phases, have included writers

like Gierke, Blutschli, Spencer and

Comte. Of these Gierke is living, and

his theories are marked by such contem

porary vitality and importance as hardly

to be capable of receiving adequate

treatment in a two-hundred page mono

graph making a general examination of

nineteenth century doctrines. While the

writer has hardly underrated the organis

mic theory in its extreme forms, he has

possibly failed to pay due respect to

some of its later, saner manifestations.

Moreover, there are some elements of

truth in the organismic theory, as soci

ety is always struggling to attain a

closer correlation of its parts, and the

danger lies in the assumption not that

society has unity, but that this unity is

absolute. If we go too far in denying

the organic or quasi-organic unity of

society we are apt to fall into the error

of propounding a doctrine just as arti

ficial and visionary as that from which

we seek to escape. The author, in

conveying the idea that every phase

of the organismic theory is subject to

criticism, tends to align himself with an

individualistic school unlikely to sur

vive late into the present century.

The importance of the subject would

have rendered a more extended treatise

profitable. With the help of a fuller

exposition of the views of the writers

treated, their doctrines might have re

ceived more luminous discussion. With

most of the author's general observations

we agree, our complaint being that he

has not been sufiiciently copious and

specific in his criticisms of particular

theories. In the main the treatment,

however, is cautious and scholarly, and

the book is a useful one in a new and

important field.

Professor Garner has supplied an

introductory text-book of such high

excellence, on political science, that

our only regret is that his abilities

should have been concentrated on the

preparation of an elementary work,

rather than of that scientific treatise

for scholars which he shows himself

so well qualified to write. This

book has the merit of viewing a wide

range of topics and giving a symmetrical

exposition of the rudiments of political

science, studied in proper perspective

by a mind fully in touch with the ad

vanced tendencies of contemporary in

vestigation. The writer has an admir

able mastery of the subject, and the

style of the book is marked by clearness

and precision of statement and acuteness

of analysis. In the conclusions sub

mitted we find nothing of material im

portance to invite criticism.

The book, fortunately, does not en

croach upon the field either of descrip

tive or of applied politics, confining

itself to the purer and higher side of the

science, and the advantages of this

mode of treatment are sufliciently obvi

ous. Another advantage is found in the

method adopted, of setting forth, by

means of numerous excerpts, the views

of leading writers on the questions dis

cussed. The student is thus enabled

to familiarize himself with the discussion

that the principal problems have called

forth, and with the history of leading

theories. He is thus placed in a better

position to understand the more im

portant issues than he would be by a

treatise simply setting forth the views,

however sound, of a single writer. The

only drawback to this method of dis

cussion is the self-effacement it enforces
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upon an author whose independent opin

ions would be serviceable, but a different

method of presentation would have

necessitated, in a treatise of this length,

the suppression of a great deal of material

helpful to the student, and Professor

Garner's modesty is not a serious defect.

Not the least merit of the work is its

full collection of quotations and biblio

graphical references, which make it a

splendid guide-book to the literature of

political science, not without usefulness

to the more advanced student.

Professor Garner's work reflects the

high character of the teaching at Colum

bia University, of which he is a graduate,

and of the same type of admirable

scholarship is Professor Beard's more

concrete treatise on a branch of what we

may call descriptive political science.

It aims to be nothing more than a

description of a highly complex political

mechanism, for students of government.

The method is largely historical, and a

luminous exposition is given of the most

recent developments of a constantly

changing political system. The book

is constructed upon an independent plan

of its own, attention being paid to

colonial origins and the functions of

both federal and state governments,

while the political parties receive full

consideration. The book will serve as

a most useful companion to Professor

Beard's "Readings in American Govern

ment and Politics" (reviewed 22 Green

Bag 244). Facts rather than deductions

make up the greater part of its bulk,

and because of its orderly marshaling of

facts, and its concise summaries of the

experience of the American people with

their problems of organization and ad

ministration, the work can hardly be

secondary to Ambassador Bryce's

"American Commonwealth" at least

with respect to the skill with which it

delineates our political institutions.

Professor Jenks’ "Principles of Poli

tics" is a work of a different type, and

its title is inapt, as it is not a scientific

treatise on fundamental principles but

simply a collection of loosely discursive

lectures or essays on selected topics,

such as the nature of the state, political

motives, the suflrage, political parties,

representation, legislation, administra

tion, the judiciary, constitutions and

international relations. The treatment is

unsystematic, and follows the method

of applied common sense rather than of

applied science. The author professes

himself to have secured more material

from men engaged in the practical work

of politics than from scientific treatises.

The book is not a text-book, but is

addressed especially to younger citi

zens. Its tone is one of moderation

and impartiality, and its interpretations

exhibit good sense and are frequently

suggestive. It is hardly to be char

acterized, however, as a striking or

important group of lectures.

Judge Lobingier’s book is of an en

tirely different type from the three

already noticed. The first feature to

attract attention is an elaborate his

tory of the popular framing, amendment,

or ratification of constitutions in the

United States. On the thoroughness

with which this special topic of Ameri

can political history is worked out rests

its chief claim to be taken seriously,

and the work is undoubtedly an im

portant contribution to the history of

popular legislation. Apart from the

attention given to American history,

not enough study is bestowed upon

popular law-making in other countries

or in earlier ages to round out a sym

metrical treatise on “the evolution of

democracy and direct legislation," to

quote from the sub-title. The treat

ment of the Teutonic folk-moot and of

other primitive popular assemblies leaves
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something to be desired. Moreover,

while the author does not openly ex

press doclrinaire opinions, the tone of

the book is one of implicit faith in popu

lar legislation as a panacea for political

ills, and it is diflicult to imagine why

such a historical topic should have been

chosen unless with a doctrinal purpose.

Consequently, though he has done well

in forbearing to propound radical views,

we find it hard to credit him with abso'

lute disinterestedness, and as a work evi

dently designed to assist in the solution

of contemporary problems of direct legis

lation, his book certainly lacks the

value which it might easily have had

if he had permitted his critical faculties

a wider range.

Mr. White's book, “The Old Order

Changeth," is an account of tendencies

which the author professes to see at

work in American society, written for

popular consumption in a style which is

more animated than judicial. The sub

stance of this book has already been

published in a popular magazine, and

as might have been expected, the writer

is an unconscious demagogue, prudently

refraining, it is true, from taking issue

with competent observers of political

conditions, but losing no opportunity

to have his fling at the greed of cor

porations or the power of political bosses.

“There is grave danger," he himself says,

“that the advocate of fundamental

democracy will make a fetish of it."

From this danger this thorough-going

radical does not escape, and his blind

fold optimism is a trap for the unwary.

He holds up for our admiration all the

doctrines of a radical democracy which

at best represents but a transition phase

of American politics, and for him the

direct election of Senators, municipal

government by commission, the initia

tive and referendum, and the recall all

have a peculiar virtue. His conception

of democracy is not that of a government

by highly equipped officials chosen by

processes carefully safeguarded from

popular caprice and ignorance, but of a

government in which the people directly

rule through their passive agents. He

even looks forward to the time when

the government will itself own and

operate all public utilities. All that we

can say in commendation of this book

is that the reader may find in it an

explanation of the psychology of a radi

cal movement which is making rapid

headway, and might be an alanning

phenomenon were it not certain to be

held in check by the hard-headedness

of the Anglo-Saxon race and their innate

distrust of charlatanism in every guise.

COLONIAL LEGAL HISTORY

The Early Courts of Pennsylvania. By William

H. Loyd of the Philadelphia bar. Gowen Fellow in

the Law School of the University of Pennsylvania.

Boston Book Co., Boston. Pp. 273 + 14 (appendix

and index). ($3.60.)

Legal Development in Colonial Massachusetts,

1630-1686. By Charles J. Hilkey, Ph.D., sometime

University Fellow in Constitutional Law. Colum

bia University Studies in History. Economic: and

Public Law. v. 37, no. 2. Pp. 145+ 3 (bibliog

rnphy). (81.25.)

R. LOYD'S work had its origin

in a series of lectures given at the

law school of the University of Pennsyl

vania, and while the author modestly

disclaims any opportunity for a thorough

treatment of the history of the earlier

Pennsylvania courts, his work is much

more than an exploration of buried

records and forgotten statutes, having

the strong interest of an animated, read

able piece of historical writing, and

being executed after the fashion of a

fair-minded, intelligent study of earlier

institutions by a mind capable of per

ceiving their important bearings and of

presenting them in correct perspective.

In consequence of this scholarly

breadth of treatment, the book is more

than a history of early courts and juris
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diction, but has value because of the

light thrown on the vicissitudes of the

English common law in America.

Colonial legal history is a rich field, and

Pennsylvania, if not wholly typical of

the thirteen Crown colonies, was one

of the most important of them. Of

particular interest is the treatment of

the prolonged efforts to introduce a

court of chanoery and equity pleading

and practice, and of the curious manner

in which common law forms of action

were stretched to meet the requirements

of equity jurisprudence. Gradually, by a

series of statutes, equitable jurisdiction

was conferred upon the state courts,

though Pennsylvania, unlike some of the

other states, never established a court

of chancery.

The book is full of the quaint and

curious, and instead of appealing to a

limited circle should attract every one

in any way interested in American legal

history.

‘Dr. Hilkey's book covers a more

restricted field, dealing with the legal

history solely of the period from 1630

to 1686 in Massachusetts, during the

life of the first charter of the colony.

The first part treats of the "law-making

powers," under this rather inapt head

ing the legislature, the courts, the

church, lawyers and law books being

considered. The second part deals with

the law, with chapters on civil procedure,

criminal procedure, criminal law, torts,

contracts, property, family and succes

sion. The writer has carefully explored

old records and the numerous citations

of old cases show how the law was ad

ministered in the colony. The matter

is clearly presented, but much of it

lacks any intrinsic interest. The influence

of the church, however, receives due

recognition, and it is interesting to

read:—

"The colonists united three elements

in their legal system: (1) They brought

with them, in a general way, English

institutions, judicial procedure, legal

forms, and to a certain extent personal

and property rights. (2) They drew

from the Mosaic code and other portions

of the Bible certain notions of theo

cratic government, moral and religious

duties and criminal liability. (3) To

these they added a Colonial element,

made up of laws and customs that were

in part somewhat archaic and in part

far in advance of the times. These three

elements, the English, the Jewish and

the Colonial, were curiously blended,

producing in effect what was largely

a new legal system. Notwithstanding

opposition from a minority, which de

manded the adoption of English law,

the Puritans successfully maintained

their position until the government

under the first charter came to an end."

 

HISTORY AND BIOGRAPHY

Historical Essays. By James Ford Rhodes,

LL.D., D. Litt. Macmillan Company, New York.

1909. Pp. viii, 323+index 11. ($2.25 net.)

Lincoln. Lee, Grant, and Other Biographical

Addresses. By Judge Emory Speer. Neale Pub

Baking Co.. New York and Washington, 1909.

Pp. 269. (82 net.)

EADERS of Mr. James Ford Rhodes’

fascinating essay on Gibbon will

feel the force of what the writer says

about the value of the intellectual

discipline of the study of history, and

will feel it the more acutely because

Mr. Rhodes’ manner of writing is itself

such conclusive proof of the indefinable

charm which ripe historical scholarship

may impart to pages that would other

wise be dull and heavy. We have long

been reviewing legal and scientific books

—— books which deal with broad subjects

by no means devoid of so-called human

interest, many of them excellent alike

in substance and in form — but writers
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on legal and social science rarely succeed

in cultivating an irresistible literary

charm and distinction, so in making the

acquaintance of this work we experienced

a sense of refreshment altogether un

usual. But as we read on, this pleasant

sensation was succeeded by a feeling of

poignant regret and even of shame not

unmixed with envy that contemporary

writing on the subjects most worth

while should be so closely wedded to

prosiness and banality.

With the mortifying admission that

few of us have leisure for the study of

history, it must be acknowledged that

vividness of literary style is to be ac

quired only by that ripeness of knowledge

which is ever ready with apt illustra

tions to support every matter-of-fact

statement. Mr. Rhodes’ talent for

illustration is extraordinary. As his

eighteen essays cover not simply a

historical field, but the field of literary

criticismand political discussion as well,

his style has an amplitude and a fullness

instructive not for the historical special

ist alone, but for every writer on social

institutions. By making use of the

accessories of rhetorical skill, wit and

the facility of a raconteur, a writer may

no doubt do much to “popularize'I the

treatment of a heavy subject, but this

is not easily accomplished in a dignified

manner, and an unbecoming mere

triciousness is so apt to be the result that

scientific writers shrink from these

artifices and are commonly content

with a dry-as-dust exposition. Mr.

Rhodes, on the other hand, has pointed

out the path to literary distinction.

There is hardly a subject within the

lawyer’s horizon which may not be

revivified by drawing upon a plentiful

fund of historical and biographical

knowledge, and a writer may thus win

the attention of cultivated lay readers

without striving for the vacuity of

substance which is the reproach of some

of our literary magazines.

Among the essays are estimates of

Gardiner, Lecky, Green, Sir Spencer

Walpole, Godkin, and others, while those

on “The Presidential Office" and “Presi

dent Hayes' Administration" have spe

cial interest for the American lawyer.

Throughout are exhibited a ripeness

and candor of critical judgment and a

mastery of literary expression which

will make the volume a dearly prized

acquisition of imperishable worth.

Another work of great “human interest" is the collection of addresses,

largely of an occasional nature, de

livered by Judge Emory Speer, a federal

judge who is well known to readers of

the Green Bag, and who yields to no one.

unless to his friend Mr. Justice Lamar,

in the esteem in which he is held by

the bar of Georgia. The subjects of the

biographies are “Abraham Lincoln,"

“Robert E. Lee," “Ulysses S. Grant,"

“James Edward Oglethorpe,” “Alex

ander Hamilton," “John Marshall."

“Thomas Lord Erskine," and "Joseph

Emerson Brown.” As the papers were

written for oral delivery, they are not

to be approached purely as literary

essays, but can best be appreciated by

having in mind the occasion whi¢h

called them forth. They are well

calculated to appeal to the feelings of

an audience, and are eloquent of the

patriotic spirit of the newer South

With the utmost deference to Judge

Speer, we must confess that we find his

diction sometimes a bit too florid to be

pleasing, but there can be no questioning

the vividness with which he unfolds the

inner history of the lives of great men,

or of the fascination with which a

generous heart and ready pen endue

the noble qualities of those of whom

he speaks. We have found the book

thoroughly readable.
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JAPANESE COMMERCIAL CODE

The Commercial Code of Japan. By Yang Yin

Hang, Graduate in Law of the Waseda University,

Tokyo. Japan, Master of Law, University of

Pennsylvania. University of Pennsylvania Law

Series, no. 1. Boston Book Co., Boston. Pp. xxiii,

295+ 23 (index). ($3.50.)

N the course taken by the Univer

sity of Pennsylvania and some

other prominent agencies, in assisting

American readers to a knowledge of the

jurisprudence of other countries, there

seems to be a recognition, perhaps, of

the fact that the American lawyer is

really curious to learn more about

the laws and institutions of the rest of

the world. Undoubtedly, with the prog

ress of the world and the unquenchable

thirst for knowledge which is growing

universal, the insularity of the American

lawyer is passing. He is coming to seek

broad general information on subjects

of no immediate usefulness in the prac

tice of his profession.

Mr. Yang’s translation of the Japan

ese Commercial Code is the work of a

scholar whose English shows skill in

finding correct and concise equivalents

for the juridical concepts of what is

really nothing more than an Oriental

adaptation of a European system. The

translator, who is a Chinese, is a

thoroughly trained civilian who also has

an intelligent knowledge of the English

common law. The text is printed in

clear, legible type, and the book is

typographically satisfactory. To the sec

tions of the code are appended the trans

lator’s annotations, which are most help

ful from the standpoint of comparative

jurisprudence, as showing the sources

of the material, most of which is derived

from the German Commercial Code of

1897, though some of it is peculiar to

Japan, and a part of it, including the law

of business associations, follows the

French Commercial Code. Mr. Yang

also writes a valuable historical intro

duction, which gives a general account

of the various modern commercial codes

of the civil law.

The first Japanese Commercial Code,

which was promulgated in 1890, was

repealed except as to the law of bank

ruptcy, the present code becoming effec

tive in 1899. It is to be hoped that Mr.

Yang, who is so well equipped to en

lighten English-speaking lawyers, may

be induced to extend his labors to their

great benefit in the interesting fields of

Chinese and Japanese jurisprudence.

 

OBSCENITY A CONSTITUTIONAL

RIGHT?

"Obscene" Literature and Constitutional Law:

A Forensic Defense of Freedom of the Press. By

Theodore Schroeder. legal counselor to the Medico

Legal Society of New York. Privately printed,

New York. Pp. 439 (index).

HIS book is largely made up of

articles which the author had pre

viously written and which had appeared

in the Albany Law Journal, Truth-Seeker,

AI/ienist and Neurologist, and other simi

lar periodicals. Some of the articles are

revised while others are merely re

printed. The finished product bears

out the author's own statement at page

278, where he says, “I tried hastily to

make a book by the use of a paste-pot

and some magazine articles, where I

should have rewritten the whole.” If

it had been entirely rewritten we feel

sure that its length would have been

only a fraction of its present 439 closely

printed pages and much tiresome repe

tition would have been avoided.

The book is intended to be an argu

ment in favor of greater freedom in the

dissemination of information, discussion

and literature upon topics relating to

sex and sex functions. In support of

his contention the author urges that

no book, idea; speech or action can be

legally "obscene" because “to the pure

are all things pure" and a thing is
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obscene or pure solely according to the

point of view of the particular reader or

hearer. Such point of view he says

cannot be known or foreseen in advance.

It is therefore impossible to define

“obscene" or any similar word in any

penal statute establishing a penalty for

doing or writing anything obscene, and

so any such statute ought to be regarded

as void for uncertainty, and as con

trary to the “due process" and “ex post

facto" clauses of the United States Con

stitution. It is admitted that courts

are not in accord with the author upon

his general propositions, but he cites

many cases to support the various de

tails from which he works out his main

propositions. Regarding the courts, he

says at page 163: —

If we may determine the intellectual bank~ruptcy of our American judges by their utter

incapacity for using logical processes in the pres

ence of slight emotional irritation, then I fear

that our courts must be adjudged to have

assumed obligations largely in excess of their

intellectual resources.

The author heavily condemns the

United States postal authorities for re

fusing to carry through the mails the

so-called sexology books, or any maga

zines advertising them, and he intimates

that their general sale and distribution

is thereby prevented. He is apparently

ignorant of the fact that such books are

now on sale in many book stores in

New York and other cities and are

being regularly advertised in our monthly

magazines that have free use of the

mails. In view of these facts, the unre

strained language about the United

States Post-ofiice and Mr. Anthony

Comstock and similar people whom he

calls “professional purists,” and “moral

ists-for-revenue” seems to lose force.

It would be out of place in this re

view to try to refute or controvert any

of the author's many statements and

principles. It is sufficient to say that

we find ourselves unable to accept Mr.

Schroeder's premises, or to follow his

logic, and we find his conclusions vague.

By these remarks we imagine that we

will qualify in the author's classification

as “intellectual bankrupts." We are

somewhat comforted, however, when

we consider that we will be in good

company when we are thereby placed

with the many illustrious jurists whose

opinions seem to be contrary to our

author's contentions.

 

LOMBROSO'S CRIMINAL MAN.

Criminal Man: according to the classification of

Cesare Lombroso. Briefly summarized by hi8

daughter. Gina Lombroso Ferrero. G. P. Putnam's

Sons, New York and London. Pp. 332 (appelldix

and index). (82 net.)

HIS book is not in any sense a trans

lation of Lombroso's principal

work “L'Uomo Delinquente" (Criminal

Man). That book has reached its fifth

edition and has been translated intO

French, German and Spanish, but it

has never been translated into English

And the present small volume of a little

more than three hundred pages is merely

a brief summary of the ideas set forth

at length in that great work, together

with an appendix in which we are given

the briefest possible summary of Lom

broso's chief writings.

The merits of the present volume are

that it gives us in a brilliant and com

pact form an authoritative statement of

the theories of the great Italian crimi

nologist and in a few pages gives us 8

glance at all his principal writings. The

very brevity of the work, which is one

of its chief advantages, is also its defect,

for in such a short book it is impossible

to argue sufliciently fully the theories

that are much controverted. For in

stance, Lombroso’s theory that there

is a type of born criminal that can be
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identified by purely physical character

istics capable of observation and measure

ment is so contrary to general ideas

that it needs considerable argument

and many examples to be very convinc

ing, and to prevent our feeling that the

generalizations are based on insufficient

observations or are the conclusions of

an over enthusiastic advocate. And

again we would like some further in

formation or definition of terms before

agreeing with the ‘author that so many

phenomena of criminality and genius are

due merely to different forms and de

grees of epilepsy. We will, of course, dis

agree with certain of the theories,

but that is not for lack of a clear state

ment of what they are, and if the

controverted theories were more fully

argued and demonstrated the book

would no doubt have to be so long that

it could not be very widely used by the

general readers. No matter how full

the statement or complete the argument,

we would still no doubt have to conclude _

that Lombroso exaggerated the impor

tance of merely physical defects as a

cause of crime and that he applied this

explanation of criminal acts altogether

too widely. But the service that he

rendered and the truths that he eluci

dated give Lombroso a high place among

criminologists and it would probably

be impossible to make a better or more

usable summary of the results of his

long studies and many writings than the

present volume.

The authoritative character of the

summary is well shown by Professor

Lombroso himself in the preface, where

he says: "I welcome with pleasure this

summary, in which the principal points

are explained with precision and loving

care by my daughter Gina, who has

worked with me from childhood, has

seen the edifice of my science rise stone

upon stone, and has shared in my

anxieties, insults, and triumphs; with

out whose help I might, perhaps, never

have witnessed the completion of that

edifice, nor the application of its funda~mental principles."

 

MUNICIPAL GOVERNMENT

The Government of American Cities. By Horace

E. Deming. G. P. Putnam's Sons, New York and

London. Pp. 304 + indar 19. ($1.50 net.)

The Government of European Cities. By Wil

liam Bennett Munro, Ph.D.. LL.B.. Assistant

Professor of Government in Harvard University.

Macmillan Company, New York. Pp. 409. includ

ing index. ($2.60 net.)

R. DEMING’S book on muni

cipal government was evidently

written with a propagandic purpose, to

assist in popularizing the program of the

National Municipal League, and offers

a strong argument for a higher type of

city government governed by a few

responsible officials. Emphasis is laid

on the fact that the administrative

functions of the city government occupy

nine-tenths of its attention, as compared

with the one-tenth concerned with legis

lative or policy-determining functions.

Consequently the administrative system

must be taken entirely out of politics,

and appointments must be made solely

for merit. The failures of municipal

government in the United States, in the

opinion of the author, have largely been

due to ignoring the fact that only a very

small part of the problems of the city are

political.

The writer also thinks home rule is

essential, and contends that the inter

ference of state legislatures has done

much to weaken and to oppress the cities.

He is not wholly successful in proving

this contention, nor in stating cogent

reasons for the view that a sufficiently

ample measure of home rule is impossible

under a system of liberal legislative

supervision of charters and electoral

methods. This portion of the book is

consequently a little out of perspective,
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the benefits of municipal home rule

being sufficiently obvious without argu

ment.

The examination of the principles

applied in successfully governed Euro

pean cities is rather superficial, but the

book makes some sound and practical

suggestions. The author's conclusions,

in fact, are often better than the grounds

assigned for them, and his book is of

little value as a scientific document.

He sets out with the rather ambitious

aim of proving that the faults of muni

cipal government, in the United States.

are due rather to failure to apply the

principles underlying successful national

and state government than to more

deep-seated difliculties, and it cannot

be said that he succeeds in proving

this, or that the problem of good city

government is as free from intricacy as

he assumes.

Professor Munro's book is a pains

taking and thorough account of muni

cipal government in France, Prussia and

England, describing with considerable

detail the systems of those countries

and contrasting, wherever possible, their

structure and functions with those of

the United States. While the work does

not pretend to be exhaustive, but aims

only to serve as an introduction to

fuller study of the subject, it is sufii

ciently elaborate to win approval for its

scholarly and serviceable qualities.

Professor Munro is concerned rather

with structure and administration than

with functions of local government, and

in its field his treatise is the most com

plete and instructive accessible to Ameri

can readers. A conspicuous merit is

found in his use of the comparative

method, and the discussions of the

workings of the various systems are so

full as to give the reader something more

satisfying than a bare statement of

facts. Citations are frequent, and there

is a useful bibliography.

 

THE BINDING FORCE OF INTER

NATIONAL LAW

The Binding Force of International Law. By A.

Pearce Higgins. M.A.. LL.D., of Lincoln's Inn.

Barrister-at-Law, Lecturer in Clare Collcgt. Cam

bridge. Lecturer on Public International Law at the

London School of Economics and the Royal Naval

War College. University Press, Cambridge. and

G. P. Putnam's Sons. New York. Pp. 48. (50 cts.

ad.)

I-IIS brochure contains the inaugural

lecture delivered by awell-known

English scholar in connection with the

opening of a course in international

law at the London School of Economics

last autumn. In general, it is a discus

sion of the basis of international law

and a reply to the arguments that

such law has no binding sanction,

in which the subject of intema

tional arbitration is considered in

the light of recent developments in

international affairs. The writer does

not weaken his argument by claiming

too much; he recognizes that existing

international law largely partakes of

a customary rather than of a positive

character, but that it is gradually, by

the process of definition by treaties

and international conferences, acquiring

more and more of the attributes of

positive law. Moreover, there is suffi

cient evidence of its binding power

in the fact that its mandates are re

spected by nations entering upon war,

and there are numerous indications

of the latent yet commanding force

of international public opinion.

The eminently sane view is expressed

that while the settlement of international

questions by the application of the rules

of law will tend to reduce the possibility

of war, "even this advance in civiliza

tion will not necessarily mean the

advent of an era of perpetual peace."
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Agency. "Compensation of

Agents." By S. R. Wrightington.

Law Journal 396 (June 2).

"Among the frauds of modern commercial life,

which impose on the honest members of the

community a serious addition to their already

heavy expenses, one of the most insidious and

dangerous is that of the secret discount, or rake

off, obtained by an agent in transacting the busi

ness of his principal. . .

"The general rule is well settled that a broker

must act with entire good faith towards his

principal, and he is bound to disclose_to his

principal all facts within his knowledge which are,

or may be material to the matter in which he is

em loyed, or which might influence the principal

in is action and if he has failed to come up to

this standard of duty he cannot recover. . . .
l‘The English decisions appear to have drawn

this distinction, that where the transactions are

separable and it can be determined as to which

of the transactions the agent has obtained a

secret rofit or commission, such transactions

are to separated from those in which he has

dealt fairly with his principal, and that the

agent will not be deprived of his commission on

all such transactions. . . .

"It is to be hoped that the stringent rule apply

ing to all fiduciaries will not be weakened in this

way in this country."

"An Agent's Right to Sue upon Contracts, II."

By Floyd R. Mechem. 59 Univ. of Pa. Law

Review 587 (June).

Continuation of article noticed in 23 Green

Bag 355, supra.

Attorney and Client. "The Trust Com

pany —- Not a Competitor of the Lawyer." By

William T. Abbott. 6 Illinois Law Review 73

(June).

"In this a e the trust companies, both in their

financial an:trustee aspects in mutual co-opera

tion with the lawyer, are moving spirits, not to

say controlling factors, in helping to prevent

that threatened division of society into two great

antagonistic classes, one of which seeks with the

keenest ability, vigilance and manipulation to

secure and hold all it can safely t, and the

other, with less education and ski l, but equal

ferocity, to take all that it may dare seize. The

social and legal problem cannot be separated

from the economic, and as neighbors and co

workers we should unite to maintain that rea

sonable (not necessarily equal) distribution of

advantages, opportunity and profit which alone

can forestall and prevent a compulsory readjust

ment through revolutionary methods."

Contracts. See Agency.

Unfaithful

72 Cenlral

Corporations. See Interstate Commerce,

Public Service Corporations.

Court of Claims. "The United States as

Defendant." By Lincoln B. Smith. 72 Central

Law Journal 455 (June 23).

“The magnitude and importance of the work

of the court of claims is not generally realized.

Although the claimants are scattered from Maine

to California, the practitioners, because it is a

s ialized practice, are largely from the bar of

t e District of Columbia; the consequence being

that the court of claims is not well known except

in Washington. The court consists of a chief

justice and four associate judges, appointed for

life. It is an able and hard-working court,

sitting continuously from October to June, and

it has, without doubt, a greater variety of ques

tions of law to consider than any other court in

the United States, excepting the Supreme Court."

Criminal Procedure. "Appeals in Homicide

Cases in Pennsylvania." By Edward Lindsey.

59 Univ. of Pa. Law Review 623 (June).

A painstaking and valuable statistical exami

nation of appeals in homicide cases in this state

from 1905 to 1910.

"The most difficult information to get in con

nection with these cases was the length of time

consumed by the trial. Sometimes the minute

dockets would show it clearly and sometimes

they would not. However it was ascertained

for thirty-seven of the cases. in only one of

these cases did the trial exceed eight days. . . .

“From the figures given it appears that the

avera e time that elapses from the arrest of the

defen ant to the decision of his appeal by the

Supreme Court in capital cases is a little over

eleven months. A little over three months of

this time is consumed by the appeal, eight

months being the average time elapsing from

the arrest to the appeal. . . .

"The length of time elapsing from trial to

appeal seems excessive. It was suggested that

the length of time is due to the consideration

of motions for new trial and the care taken in

their consideration, the decision on such motion

bein the final decision on practically all except

pure y legal questions. Nevertheless an avera e

of over four months seems unnecessarily long. 11

practice the argument of the appeal does not

seem to take place as speedily as is contemplated

by the rules of the Supreme Court; presumably,

however, this must be due to sufiiclent msons

in each case. in view of the fact that it is the

duty of the Supreme Court to examine the evi

dence, the disposition of appeals by that court

may be fairly characterized as prompt, the aver

age being thirty days. Here, too, it should be

noted that two-thirds of the cases are decided

practically within the average riod. . . .

"The largest number of assignments of error

seem to be to the admission or rejection of evi

dence, as is perhaps natural. Almost as many
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are criticisms of portions of the judge's cha e

or of his answers to requests to charge. ‘in

many. especially of the latter class. the criticisms

are captions and the errors alleged trivial. . . .

The doctrine of ‘harmless error’ seems well estab

lished in Pennsylvania. The prisoner must

show that a substantial error was committed

on the trial by which he has been injured; it is

not suflicient that an abstract or technical error

has taken place."

Criminology. “The Crime Problem." By

Hon. Frank H. Norcross, Justice of the Supreme

Court of Nevada. 20 Yale Law Journal 599

(June).

"in addition to doing everything that can

reasonably be done to remove the causes of

crime, we must improve our system of dealin

with the convicted criminal. if h '

criminal we may not be able to accomplish much

for him in the way of reformation, '

has a right to protect itself from individuals of

this class the same as it has from the insane.

Society has no right to provide and mnnot

justify means and methods of unishment that

in themselves are debasing. uch methods of

Eunishment are not only a wrong to the prisoner

ut they are an absolute injury to society.

“Our present prison and jail system, generally

speaking, is at least a century behind our

civilization in other respects.

“Delays and occasional miscarriages of justice

in the courts have had the effect of creating the

impression that in our court procedure lies

the reat fault of our penal system, largely from

the act that such defects are obvious and are so

frequent] magnified by the press. This con
clusion, iyam firml convinced, is not only a

mistake, but I am 0 the opinion that by far the

greater number of miscarriages of justice have

"The Initiative and Referendum and lies

Oregon Got Them." By Burton J. Hendrick

McClure'r, v. 37, p. 235 (July).

Describing the way in which the popular

measures dealt with came to be adopted, with

side-lights of William S. Uren and other promi

nent personalities.

Domestic Relations. “Social Control of the

Domestic Relations." By George Elliott How:

ard. University of Nebraska. American JCN'MJ

of Sociology, v. 16, p. 805 (May).

“it seems almost Certain that the _wers of

the juvenile court will be increased. . ‘0 doubt

there is some danger in the process. As a salt

guard, should not an organized effort be made")

develop a thought-out licy and more unlfol'm

laws among the states In particular. Should

not the precedent set by Kentucky in 1908 and

by Colorado in 1909 be followedthrougllfi'llt

the land? These states have provided for the

enforcement of the obligations of deluiqqtfllt

rents in the chancery rather than the criminalgaranch of the juvenile court. . . . I _

"Good marriage laws are more effective 111

checking divorce than are good divorce l3“

They help to prevent the formation of bad Fa"

riages; and bad marriage: are the only Mama!“

which divorce dissolves.’

Examinations before Trial. “l-lxarnifliltim"5

before Trial." By Raymond D. Thurber. 25

Bench and Bar 62 (May).

This to ic of New York law, last treated in 19

Bench “J13” 204 (0a., 1909) is now broulhl

down to date.

Executive Organization. “The organism“

of the State Executive in Illinois." By Henry

Bixby Hemenway, MD. 6 Illinois Law R"

view 112 (June).

n and are buried from the knowledge of the

eneral public behind the stone walls and iron

s of our prisons."

See Detection of Crime,

Penology.

Detection of Crime. “Detective Burns and

his Psychological Method." Current Literature,

v. 50, p. 601 (June).

“Burns's method, which we have called the

hological method, is, of course, one form of

what has come to be known, more or less op~

robriously, as the ‘third degree.’ But . . .

urns secures confessions by his headwork and

his skilful study of a man's mentality. The

one is psychology, the other is brutality."

Direct Government. "The Federal Guaran

tee to the States of a Republican Form of Gov

ernment." By William D. McNulty. Editorial

Review, v. 4, p. 531 (June).

"The essential characteristic of a republican

System is believed dministration of

e government through representatives of the

pieoplle, as opposed to the direct administration

0 t '

Domestic Relations, "This fundamental principle of intllivldmll

responsibility, organized into a system, demallfls

readjustment of our state executive busin€$5 1"

several radical features.

"1. The Governor must a

responsible for all executive subor

"2. Each separate office,

must be managed by one man.

“3. Each responsible oflicer should be 3

WM” "Perl, Paid by an adequate salary, "of

ees.

"4. The various departments shouldorganised systemically, so that the responm'bility of each is made exclusive, definite and 14"’

g! In

Executor-e and Administrators. “Pow!”

of Sale in an Executor in Pennsylvania." BY

Roland R. Foulke. 59 Univ. of Pa. Law R!‘view 597 (June).

“Since the jurisdiction of the Orphans’ Coll!‘t

in Pennsylvania to authorize an executor to sell

the real estate of his testator is purely statutory,

is limited to the cases specified, and will not be

exercised when the power conferred in the will is

suflicient, it follows that it is often important

to determine whether the executor has power

Point. and 1"

inates.

or department‘



Index to Periodicals 425

ss

L' My;

mil‘:

learn:

his:

I *1}

Mr;

iii-lb:

ass:

.‘e'ml

we

inn:

la 11

under the will to make the sale in question.

This question is frequently of extreme difficulty,

and the law in Pennsylvania on some of the

points involved is in a most unsatisfactory con

dition. The particular point for discussion will

be the question whether the executor can confer

a good title on the purchaser."

Federal and State Powers. See Waters.

Federal Courts and Jurisdiction. “The

Genesis of the Supreme Court." By Hon.

Hannis Taylor. 18 Case and Comment 3 (June).

“The unique creation, without a prototy

in history, known as the Supreme Court of t e

United States, is the joint product of Pelatiah

Webster and John Marshall par nubile fratrum."

"The Reorganization of the Federal Judicial

System." By Ben. Reuben 0. Moon. 18 Case

and Comment 13 (June).

"The reorganization of the courts as provided

by the new act substitutes for the present

cumbersome, impracticable, confusing and ex

pensive judicial system a simple, concrete,

elastic and logical one; it eliminates a court of

original jurisdiction wholly unnecessary and in

tactical operation long since fallen into disuse.

t does not displace a sin is judge or change the

present general practice 0 the courts. It simp

ifies the proceedings by consolidating juris

dictions and by having all cases in courts of

first instance and all pleadings filed therein

brought and filed in the district court, and

preserves the same plan of judicature originally

designed by the framers of the Constitution

and adopted by most of the states, to wit,

one court of original jurisdiction, an inter

mediate court of appellate jurisdiction—final

in many cases — and the Supreme Court as the

court of last resort."

"When Does a Case ‘Arise’ under Federal

Laws?" By Charles A. Willard. 45 American

Law Review 373 (May-June).

"The Constitution declares (art. 3, sec. 2),

that the judicial power shall extend ‘to all cases

in law and equit arising under this Constitution,

the lawsof the nited States,’etc. When doesa

case arise under the Constitution and laws, as

those words are here used?"

See Court of Claims.

Forensic Oratory. "Forensic Eloquence."

By Hon. A. W. Wilkinson. 20 YaleLaw Journal

620 (June).

"If you don't love a fight. you will be very

apt not to love the law. The shrinking from

entering upon trial, the dread of its responsi

bilities, the apprehension for its results have

been, with many practitioners, suficient to

render their calling positively distasteful and

odious; and among the number of these might

be counted many whose bearing in the court

room and whose success as advocates were such

that none would suspect their inward reluctance

at entering on its controversies."

General Jurisprudence. "The Scope and

Purpose of Sociological Jurisprudence; 1, Schools

of Jurists and Methods of Jurisprudence." By

Professor Roscoe Pound. 24 Harvard Law Re

view 591 (June).

The first of what promises to be a noteworthy

series of papers, in which we shall look for an

exposition of the tendencies now visible in the

scientific investigation of fundamental problems,

and of the present status of legal science in its

higher forms. In this introductory portion, the

schools heretofore existing are divided into three

principal groups, each of which is discussed.

These are the Analytical, the Historical and the

Philosophical schools. Of late there have been

many indications of an approach to a new posi

tion, and of the rise of a so-called Sociological

school.

The Analytical school at first adhered to the

analytical method exclusively, but later its

method became historical as well as analytical.

"The analytical jurist pursues a comparative

study of the purposes, methods and ideas com

mon to developed systems of law by analysis of

such systems and of their doctrines and institu

tions in their matured forms." This school

considers developed systems only, it regards the

law as something consciously made, not found,

it lays emphasis on the sanction of judicial

enforcement, and it is usually utilitarian or

teleological in its philosophical views. The

imperative theory overlooks the need of squar

ing the law with the demands of reason and

exigencies of conduct on one hand, and with

the demands of social progress on the other.

It is a doctrine well suited to the administration
and exercise of legal functions, l‘but it is not

expedient that law-makers adhere to and be

governed by it."

The Historical school really began with

Savigny. Both the historical and the philo

sophical jurist agree that law is found, not made.

The Historical school considers the past rather

than the present of law, it sees chiefly the social

pressure behind legal rules, its type of law is

custom, and its philosophical views have mainly

been Hegelian. Like the Analytical school, it is

open to the objection of working a prion’. It

is a theory which tends to re-action and stag

nation in the actual process of law-making.

The movement, however, led naturally into what

Kohler styles universal legal history, and it was

not ion "in assuming the name and something

of the c aracter of a sociological jurisprudence. '

"The philosophical jurist studies the philo

sophical and ethical bases of law, legal systems,

and particular doctrines and institutions, and

criticizes them with respect to such bases." This

school has held very diverse philosophical views.

First came an eighteenth century law of nature

school, which was followed in the first half of

the nineteenth century by a metaphysical school

which has prejudiced contemporary lawyers

ainst philosophical jurisprudence in any form.

" t is," however, “as unfair to identif the

philosophical method absolutely with rause

or Ahrens or Roder or Lorimer as to identify

anal ical jurisprudence absolutely with the text

of ustin." We are not bound to accept

Naturrecht as the philosophy of law. Thus has

arisen a Social-Philosophical school, of which
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there are several varieties. Dahn said emphati

cally in 1878 that a "scientific philosophy of law

must be based upon comparative legal study."

This latest phase of the philosophical school

"presents three types. the so-called Neo-Kan

tians, who, on the whole, are philosophical and

sociological in tendency, the teleologists or social

utilitarians, whose tendency is analytical and

sociological, and the Neo-Hegelians, who may be

described as historical and sociological in ten

dency. . . .

“Just as historical jurists are now of two

types, the one historical in the older sense, the

ot er sociological, philosophical jurists are to be

recognized as natural-law or metaphysical on

the one hand, or social-philosophical (sociological)

on the other hand. it is not easy to perceive

any real distinction between the advanced types

of the two schools."

Government. “Government by Judiciary."

By L. B. Boudin. Political Science Quarterly.

v. 26, p. 238 (June).

The writer considers that “the most important

question before the people of this country today

is undoubtedly the question of the limits of the

power of the judiciary to annul legislation for

alleged unconstitutionality." Mr. Roosevelt's

criticisms of some of the decisions of our courts

are treated with respect, and much attention is

given to constitutional history. The author

evidently is out of sympathy with the doctrine

enunciated in Marbury v. Madison. “As a

matter of le al reasoning" that case “has been

ronounced y many eminent thinkers unsatis

actory." In Lochner v. New York, the Supreme

Court "assumed the distinctively legislative

function of deciding whether circumstances

existed which required remedial legislation.

“This position is opposed to that which the

Court took in Munn v. Illinois. Even in that

comparatively late case the Supreme Court held

that such an inquiry was part of the functions

of the legislature, and none of the Court's busi

ness. It said: ‘For our purposes we must

assume that if a state of facts could exist that

would 'ustify such legislation, it actually did

exist when the statute under consideration was

passed.’ . . .

“To say, in the face of these decisions and the

many more that could be cited but for lack of

space, that our courts do not exercise any legis

lative power, seems like adding insult to injury."

Australia. “The Labor Party and the Con

stitution in Australia." By Victor S. Clark.

Journal of Political Economy, v. 19, p. 479

(June).

"The rise to power of the labor party, and the

platform it proposes to make into law, are sufli

cient indication that the people of Australia

have so far retained confidence in government

regulation as a palliative for social ills, and intend

to continue this method of treatment. The arbi

tration system has encountered some humiliating

defeats. . . . The puzzling thing about the

resent public policies of Australia and New

£l’ealand is that they have in the course of the

past twenty years encountered so little reaction.

Positive and radical programs, when actually

carried out, usually meet a cumulative opposi

tion that soon becomes strong enough to bring

them to a standstill, and often causes some with

drawal from their point of farthest advance.

So far we have no evidence of such a gathering

resistance in Australia — though it possibly may

ap r when the proposed amendments to the

f eral constitution are put to popular vote."

Canada. “Canada's System of Responsibl.

Government." By Senator Albert J. Beveridge.

McClure'.r, v. 37, p. 330 (July).

“Our fundamental law is based on the non

party concept. . . . The legislative and execu

tive branches of our overnment are decreed

to be separate and in ependent. thus prevent

ing any united party government. . . . Speak

ing exclusively from the practical point of view, the

Canadian legislative and executive branches are

inextricably mingled."

Great Britain. "The Constitutional Revolu

tion, ll." By Prof. J. H. Morgan. Nineteenth

Century, v. 69, p. 993 (June).

“The reform of the House of Lords should be

preceded b the reform of the House of Com

mons. Be ore we can decide what the powers

of the Upper House are to be we must know

what are to be the powers of the Lower

House. . . . A reform of the House of Com

mons by devolution would, by restoring the

control of the House over Bills, put a limit to

the necessity of legislation by the departments

and of revision by the House of Lords. It would

also diminish the area of conflict between the

two houses by removin out of the sphere of

contention bills—the ottish Land Bill, for

example-—which, although commanding the

almost unanimous support of the community for

which they are intended, are at present treated

as mere pawns in the party game between the

two houses."

“The Royal Prerogative."

Pierson. Fortnightly Review, v.

(June).

_ Describing the nature of the royal preroptiveI

its sources and its limitations.

India. “The Government of India." By

Theodore H. Boggs. Political Science Quarterly,

v. 26, p. 290 (June).

A detailed descri tion of the mechanism of the

administration of ndia. The writer is of the

opinion that “the reforms, both executive and

legislative, introduced under the act of 1909,

mark a real advance toward the goal of intelli

gent self-government by native Indians."

See Executive Organization, Direct Govern

ment, Federal and State Powers, Federal Courts

and Jurisdiction, Local Government.

International Arbitration. “The Outlook

for Arbitration." By Sir John MacDonell, C.B.

Contemporary Review, v. 99, p. 687 (June).

“It is worth while noting how many questions

in which it was said national honor was involved

have in fact been successfully settled by arbitra

tion or ‘by like means. The opposition to the

arbitrations conducted under the Jay Treaty

By C. Harvard

89, p. 969
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came from those who thought that the matters

at issue affected the honor of the two countries.

In the long dispute as to the Oregon boundary

there was the same talk of honor. President

Polk declared that ‘he did not believe the terri

torial rights of the nation to be a subject for

arbitration.’ ‘All Oregon or none.‘ ‘Fifty-four

forty, or fight,’ was the popular cry. In the

end the forty-ninth parallel was accepted with

no loss of honor and dignity. The sticklers for

the honor of this country pressed Lord Salisbury

to meet President Cleveland's demand ——for

such it was-that England should submit to

arbitration the dispute between her and Vene

zuela as to the boundary line of British

Guiana. Lord Salisbury, who understood honor

as well as any statesman, did not ield to this

pressure. The matter was referre to arbitra

tion, and resulted in a decision, on the whole,

in favor of England. A famous American

statesman once declared that he would as soon

cut off his right hand, as agree to the contention

of England with respect to the North American

fisheries; a contention which his country lately

submitted to the Hague Tribunal, with no loss

of prestige or honor. In truth all the great

arbitrations of the past, certainly the most

successful, have turned upon questions which

the litigants at one stage in the controversies

declared involved vital interests and points of

honor.

“One remark as to the draft of the Anglo

American treaty of arbitration. It is proposed

to refer certain questions to a Commission of

Inquiry, which will report without deciding.

It might have been better to treat all questions

alike. But, at all events, the scheme provides

for old international disputes what is so much

needed, a refrigerating chamber in which heated

passions may cool down."

"The International Prize Court and Code."

By James L. Tryon. 20 Yale Law Journal 604

(June).

"What now does all this legislation mean?

It means that when the International Prize

Court and Code come into use there will be a

single system of law among the signatory

nations with respect to prizes. Each signatory

nation will no longer have the exclusive right

to be its own judge of correct principles in a his

toric and important department of International

Law, but will be subject to a higher sovereignty,

the self-imposed order of a quasi-international

union, of the gradual growth of which the court

and code are both expressions. It is another

step forward in the limitation of war by the

development of international justice. it is there

fore a notable advance in the evolution of the

peace movement."

"Compromise —- The Great Defect of Arbi

tration." By William Cullen Dennis. 11 Colum

bio Law Review 493 (June).

"It is submitted that with care in the framing

of the terms of submission, direct agreement

as to the selection of the judges, a simple, clear

code of arbitral procedure, maintenance and

amplification of the right of revision, and the

right to set aside an award which disregards the

terms of submission, together with provision

for appeal in proper cases for the correction of

error, compromise may be largely banished from

international arbitration, even before the estab

lishment of a permanent court of arbitral jus

tice."

Interstate Commerce. "The Source of

Authority to Engage in Interstate Commerce."

By Frederick H. Cooke. 24 Harvard Law Re

view 635 (June).

"The fundamental right of transportation be

tween points in different states is not derived

from the Commerce clause, having been in exist

ence long before the Commerce clause, and is

one not merely against interference by indi

viduals, but against interference under govern

mental authority, whether that of Congress or

of the states.

"But this statement applies only to the bald

right of interstate transportation, as distin

guished from such transportation under condi

tions of special privilege. For this purpose govern

mental authority is necessary. Such authority

may be derived either from Congress or from

the states."

Judiclal Powers. See Government.

Juvenile Delinquency. See Domestic Rela

tions.

Labor Problems. "The Railroad Riots of

1877." By James Ford Rhodes. Scribner‘s, v. 50,

p. 86 (July).

"From the close of the Civil War to the end

of the century the gulf between labor and capital

was constantly widening; the difficulty of either

workman or employer putting himself in the

other's place increased. This tendency was

much accelerated by the autocratic reduction in

wages in 1877 and by the strikes and riots which

ensued. It is true that victory rested with the

railroad companies, but it was a Pyrrhic victory."

Legal Education. "instruction in Statute

Law." By Horace A. Davis. 6 Illinois Law Re

view 126 (June).

"The end to be sought is instruction in the

proper method of interpretation. That the

materials necessarily used may prove valueless

in later professional life is unfortunate; but it

does not mean that the work has been wasted.

The same methods applied in discovering the

real meaning of the New York Highway or Lien

Law will be used in interpreting the federal

statutes on taxation and the New Jersey cor

poration laws. A mental attitude and accurate

methods of work are the lessons to be learned;

not an intimate acquaintance with any given

statute, no matter how important. The answer

is in effect the same as is made to the objections

against certain courses in mathematics, and even

against a liberal education as a whole-—that

its purpose is to teach the student how to think."

Legal History. "The Origin of the Peculiar

Duties of Public Service Companies, I." By

Charles K. Burdick. 11 Columbia Law Review

514 (June).
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“It seems safe to believe that originally any

one who held himself out to serve all who might

apply was conceived of as assuming a public or

common callin , and by force of this assumpsit

was held to o ligate himself to serve all who

should apply and to serve with care. In a state

of society so primitive as that of the time of

which we are speaking, the kinds of thin s which

a person would be likely to hold himsef out to

do for all applicants would be few. . . . How

ever, as a result of the rapidly changing economic

conditions it soon became more and more usual

for rsons to hold themselves out to serve the

pub ic generally in all lines of commercial

activity, so that such a holding-out lost any

distinctive significance which it earlier had; and

as a result of the rapid development of legal

science and the clarification of legal ideas, breach

of legally-imposed rather than self-imposed duty

came to be conceived of as the basis of tort lia

bility, and the asrumprit, so important in earlier

actions on the case, and implied in the case of

one engaged in a common calling from the holding

out, was no longer recognized as a necessary

element. What effect had this upon the lia

bilities of those engaged in ‘common callings' ? . . .

A person no longer became liable to an action on

the case simply because he held himself out to

serve the public generally and then refused to

serve some member of the public who applied—this obligation now attached only to common

carriers by land and water (including ferrymen)

and innkeepers. . . . Perhaps several reasons

may be hazarded for the survival of this peculiar

liability of the carrier and innkeeper, even when

the reasons in which it originated would no longer

be recognized as sufficient basis for a tort

action. . . . Thus survived the common law

duty of common carriers and innkeepers to serve,

according to their holding-out, those who might

apply, though the ori inal reason for the imposi

tion of the duty, no onger sufficient in itself to

justify its imposition, was forgotten, and new

reasons had to be found for its justification."

Local Govu'nment. "Political Innovations."

By Hon. Robert W. Bonynge. Forum, v. 45,

p. 645 (June).

“The adoption of the ‘short ballot' offers the

simplest and most complete remedy for the

defects in our present system of representative

government. It does not involve any radical

change in the form of the government, but, on

the contrary, would be a return to a truly repre

sentative government. Its reinstatement would

mean the application to political affairs of the

methods that are so sucessfully em loyed by all

the great industrial cor rations o the country

for the transaction of t eir business."

Marriage and Divorce. See Domestic Re

lations.

Monopolies. “The Unreasonable Obiter Dicla

of Chief Justice White in the Standard 01'! Case."

By Albert H. Walker. 72 Central Law Journal

413 (June 9).

The writer takes the preposterous position

that as “the decision of the Standard Oil case did

not depend in the slightest degree upon the

presence or absence of any such limitation

upon the statutory word ‘restraint’ or the

statutory word ‘monopolize,’ as Chief Justice

White, in his five-thousand word argument,

sought to place upon those words, . . . all those

ggrtions of his written opinion which appear to

intended to operate to thus limit those statu

tory words are obiler dicta."

Petrology. See Criminology, Probation and

Parole, Prison Labor.

Prison Labor. “Something for Nothing."

By Julian Leavitt. American Magasine, v. 72,

p. 351 (July).

“It is safe to say that 1,500 convicts have dis

placed at least as many free workingmen perma

nently and reduced the wages of ten thousand

others to starvation point."

Probation and Parole. “The Constitution

ality of the Federal Parole Law." By Agnes K.

McNamara. 45 American Law Review 401

(May—June).

“The United States Supreme Court has u held

specifically two state parole laws — that o Illi

nois in Dreyer v. Illinois (187 U. S. 71), and that

of Michigan in Ughbanks v. Armstrong (208

U. S. 481) — but in both cases the point decided

is that a state parole law does not violate the

fourteenth amendment of the federal Constitu

tion, and in both cases the Supreme Court de

clines to review the state court's decision that

the parole law in question did not violate the

state constitution by infringing on the judicial

or executive powers.

“Reasoning both from the analogy of state

parole laws and the general trend of federal

decisions on the president's pardoning power

the probabilities are that the federal parole law

supported, as it is, by public policy, will be held

constitutional."

See Penology.

Procedure. “Delays and Reversals on Tech~nical Grounds in Civil and Criminal Trials."

By E. J. McDermott. 45 American Law Re

view 356 (May-June).

“(1) It should be possible to prosecute a

criminal (a) by indictment, and in misdemeanors

at least (6) by information on the part of the

public prosecutor with the concurrence of some

magistrate or judge.

“(2) An indictment should be short and simple.

It should briefly state the nature of the crime and

only such facts as are necessary (a) to enable

the accused to know what the offense is and

where and when it was committed and (b) to

enable the court to enter such a judgment as

will prevent a second prosecution for the same

offense. All of that could be stated in any case

in five or ten lines.

“(3) The rosecutor should have the right to

amend the indictment at any time, provided

the whole character of the crime is not changed

and the accused is given the right to a continu

ance, when necessary, to get new proof for his

defense.

“(4) The rules of procedure should be held
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to be directory, not mandatory. In the appel

late court, the accused should be allowed to

complain only of an abuse of the trial court's

discretion in passing upon such questions.

Even if the trial court erred in preventing him

from producing proper evidence or in admitting

incompetent evidence or in giving an erroneous

instruction, at new trial should not be ordered,

unless the court has a reasonable doubt of his

guilt or unless the trial court abused its dis

cretion.

"(5) The press should be allowed to publish

only a report of what actually occurs in court.

It should not be allowed to exploit, in a sensa

tional way, the anticipated evidence in cases to

be tried or to publish exaggerated or biased

accounts or to express opinions of a case actually

on trial.

“(6) Jurors should not become disqualified

because they have read of the crime in the

newspapers or heard rumors about it or formed

hasty opinions on such newspaper reports or

rumors, if they can still, in the opinion of the

Ludge, give the accused a fair and impartial

earing. The present method of allowin law

yers to spend days and weeks and months in the

interrogation of jurors should be forbidden. It

is an abuse that makes a fair trial almost impos

sible, that eliminates the most competent jurors

and that brings the courts and the law into con

tempt. At common law, in olden times, juries

were selected from the neighborhood because

the were presumed to know some of the facts

at east.

"(7) Ex rt testimony should be carefully

lated; ired partisan experts should be care

fu ly tested and scrutinized by the court; their

number should be limited; and their fees re u

lated. They should not be allowed to have ig

fees or contingent fees to warp their sworn

opinions.

"(8) Nine or ten jurors should be allowed to

render a verdict. Unanimity is obtained only

by a compromise of conscience in most cases.

One or two corrupt or stubborn or ignorant

jurors should not be allowed to prevent a ver

dict. The appellate court can protect the inno

cent. A majority verdict was allowed by the

ancient law of Rome and is allowed now by the

modern law of Germany.

"(9) The accused should be allowed to remain

silent, but his silence ought to be a fair subject

for comment. The state should have the right,

in an orderly way, to compel him or any one else

to produce any paper or thing that may be

important in the trial.

"(10) Perjury should be more promptl prose

cuted and punished. It is a growing evi and an

awful hindrance to justice.

"(11) Jury service should be exacted of our

best citizens; but the jurors should be treated

with more consideration.

"(12) The state should have the same num

ber of peremptory challenges as the accused and

the number should be smaller. Either par

ty should have a right to a change of venue

when a fair trial can not be obtained in the

count where the accused was first charged with

the 0 case.

"(13) A transcript of the evidence of a dead,

insane or unavoidably absent witness of a former

trial 'should be competent evidence in a second

trial. '

Public Service Corporations. "State Con

trol of Public Utilities." By Bruce Wyman. 24

Harvard Law Review 624 (June).

"As time goes on, one finds himself almost

among the conservatives in standing by the

original pro ram for state control. And yet

one may stil hope that the state will as far as

possible confine itself to regulation, leaving the

companies to work out their own problems of

management. State control need seldom go

further than regulation in this sense. What

ever the companies may do should be subject

to immediate revision by the constituted authori

ties. There should be swift re ration provided

for any individual who has an ered harm in the

meantime. And that should be the full extent

of governmental regulation, generally speaking.

When the state goes further, and attempts to

dictate as to the policies which the companies

shall adopt, it usually goes too far. islation

goin to this extent really crosses the line which

divi es state control from state operation."

"Nine Years’ War with Privilege." By Tom

L. Johnson. Hampton's, v. 27, p. 3 (July).

"Private ownership not only operates to ex

clude a comparatively small group of able men

from public service, but it extends its influence

to that larger body — the electorate, the people

asawhole. . . . Municipal ownership will work

betterment in service, reduce its cost to the

people and purify politics by extinguishing a

powerful interest hostile to good government.

Only through municipal ownership can the gulf

which divides the community into a small domi

nant class on one side and the unorganized people

on the other be bridged."

See Legal History, Interstate Commerce, Rail

way Rates.

Railway Rates. "The Legal Basis of Rate

Regulation, I." By Edward C. Bailly. 11 Colum

biaLaw Review 532 (June).

HIt has been said that, ‘There has been no

reement of all the authorities on this question.’

his statement, though literally true, is substan

tially inaccurate. In practice it is well settled

that the value upon which a public service com

pany is entitled to a fair return is the present

value of its property devoted to the public use.

This rule, properly applied, is sufficient for the

determination of every question that arises in

connection with rate regulation. Difliculties

arise principally with respect to the weight to be

given to the various factors in the problem."

Religious Freedom. “Religious Liberty and

Bible Reading in Illinois Public Schools" (con

clusion). By Henry Schofield. 6 Illinois Law

Review 91 (June).

"The principle of non-divisive, non-denomi

national or united-Christian Bible reading in the

ublic schools always has been tolerably satis

actory to the members of most Protestant
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churches or sects. . . . The precise constitu

tional efl'ect of the opinion of the ma'ority of the

Supreme Court [in the case in 245 ll.] is,'then,

to chan e the principleiof secularism, excluding

the Bible from the public schools, from a prin

ciple of state governmental policy to a prin

ciple of state governmental power, i.e., to a rule

0 fundamental organic state law, expressed by

the people in the state constitution, cutting

down the scope of the power of the legislature

over the subject of public education. The

0 inion makes Illinois the only state in the

nion, I think. that puts a constitutional pad

lock on the Bible in public schools."

State Insurance. “A National Insurance

Scheme in Practice." By George P. Forrester:

F.C.S. Fortnightly Review, v. 89, p. 995 (June),

"Britain's scheme has the advantage of being

based on experience observed abroad, and on

the working of an admirable system of volun

tary assistance of the kind it is intended to pro

vide, backed by that shrewd common sense

with which we are credited. Its rece tion in the

pioneer country of this class of soda legislation

augurs good for its future, but the proof of the

pudding is in the eatin , and here the supreme

test will be in its actua application."

“A National Health-Charter." By Harold

Spender. Contemporary Review, v. 99, p. 654

(June).

"Above all, Germany, which, even if happily

it should never prove to be our military rival,

is of necessity our chief commercial competitor,

has maintained the full physical vigor of her

race. That result is lar ely due to her great

system of insurance. Lloyd George now

proposes to lead the British nation along the

same tried and beaten track. Will the nation

rise to the opportunity?"

“The Government Scheme of National Insur

ance." By A. Carson Roberts. Nineteenth Cen

tury, v. 69, p. 1141 (June).

The writer is in sympathy with the general

pu se of the scheme, but oflers some criticisms

of etails.

Taxation. “The Corporation Tax Decision."

By Charles W. Pierson. 20 Yale Law Journal

636 (June).

"The Supreme Court holds, and in its opinion

reiterates many times, that the tax is upon the

privilege of doing business in a corporate capacity.

“Right here is the crux of the matter. Cor

porate capacity is not a right granted by the

national Government. It is something which

Con ess can neither give nor take away. In

the ivision of powers which marked the creation

of our dual government the power to confer cor

porate capacity was reserved to the states. The

decision, therefore, comes to this: Congress can

by taxation burden the exercise of a privilege

which only a state can grant. And the power

to tax, it must be remembered, involves the

power to destroy."

"The Things that are Caesar's, VI: Why

Nature's Way is Best." By Albert Jay Nock.

American Magazine, v. 72, p. 335 (July).

The town of Lloydminster lies half in Sa

katchewan, half in Alberta. Saskatchewan taxes

improvements, Alberta taxes only land values.

Lloydminster, Saskatchewan. cannot compete

with Lloydminster, Alberta. Everything that

can move into Alberta without sacrificing more

than the difference in taxation moves across the

boundary. "Alberta has got hold of the method

of natural taxation. . . . In the provinceAlberta, under the land-value tax, no man will

hold more land than he can use; and thus the

simple free competition with natural oppor

tunity holds industrial conditions at a normal

level."

Uniformity of Laws. “Four Uniform Com.

mercial Acts." By George Whitelock. 45 Am

can Law Review 327 (May-June).

"The present paper does not purport to be a

philosophical analysis of the new acts. l_10_l' to

trace the evolution of their various provisions

Its purpose is briefly to indicate certain diver

gencies from the rules prevailing in Maryland

and to show that in most instances the new PIP‘visions are but embodiments of familiar prin

ciples, supplemented occasionally by reasonable

rules of sound mercantile usage.

United States Supreme Court. See Federal

Courts and jurisdiction.

Waters. "The Law Governing Diversion 0‘

Interstate Waters." By Carman F. Randolph

Engineering News, v. 65, p. 670 (June 1).

An opinion rendered to the Merchants' AS50

ciation of New York City on the question whetlifl'

the city can obtain an additional supply of Water

from interstate rivers. _
"Were the states of the Union indepemltem

nations, each would be in a position to use the

waters within its territory without regard to

the effect in other states, and it is not ll'iCOl?‘ceivable that great states would abuse the"

power to the detriment of weak neighbors. But

were the states independent, it is to be Pfe'sumed that generally each woulduobserve the

principles of international law in this as in other

respects. . . . _
"At present the international law of water!

relates chiefly to navigation. but whenever the

use of water-courses for drainage, or their dive!"sion for canals or for consumption, imgation 01‘

power causes injury in another country" ’

controversies will arise, and from these oontm

versies we must look for the formulation 0i

principles for their adjustment: _

"Surely the pollution of a river to the senOfl!

detriment of a neighboring country would be a

substantial grievance. Ii works in one country

should impair navigation or flood property In

another there would be just cause for complaint.

(Vattel, I., ss. 271-3.) The United States once

complained of an obstruction to the flow of a

stream in Maine caused by acts done in Canada.

(Wharton's International Law Digest,s. 20.) . .

"\Vhen international controversies over water

supply become sufliciently frequent to attract

the sustained attention of publicists we shall

have a general declaration that a nation is not

justified in dealing with international waters in
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entire disregard of its neighbor's welfare. In

respect of diverion, we may anticipate the

presumption that a nation is not justified in

diverting the entire flow of a stream from its

neighbor. . . .

"An equitable distribution of interstate waters

under the high and impartial auspices of the

Supreme Court would be a novel, but not a

startling proceeding. This principle commended

by the law of nations should find readier accept

ance in the jurisprudence of our fraternal states,

and its application is better assured among these

states whose justiciable controversies are deter

minable by a constitutional court than among

the nations, whose differences are adjusted by

force or diplomacy or by voluntary submission

to an arbitral tribunal."

Workmen's Compensation. "Workmen's

Compensation for Injuries." By Leonard J.

Tynan. 34 New Jersey Law Journal 164 (June).

A very able article. The author summarizes

his conclusions as follows, and it seems to us

that the soundness of the first five contentions

below stated, may possibly be approved: —

"1. A workmens compensation act that is

devoid of mutuality, to wit, that binds one of the

parties to accept its provisions while it leaves

the other party free, after an accident, to elect,

will be more strenuously op sed than will be

one that is mutual, and in w ich the obligation

of the one party to pay is balanced, as a con

sideration, by the obligation of the other party

to acce t.

"2. nder a state constitution which guaran

tees to the citizen that his property shall not

be taken without due process of law, the enforce

ment of a mandatory workmen's compensation

act would be such a taking; and as the subject is

not one which concerns the public ‘health, safety,

comfort, morals, peace or order,’ the police

power of the state cannot be invoked to read

such a provision into contracts of hire, and

deprive the citizen of the property right to con

tract.

"3. A statute which, as that of New Jersey,

enforces the compensation provision on all who

fail to reject it, but gives all the power to reject

it, is a trap for the unwary, and is robablyinvalid as to those who know nothing oiJ its pro

visions, for, despite much that is said and written

to the contrary, there is a very fair argument to

sustain the proposition that all persons are not

presumed to know the law.

"4. The amending of a state constitution in

an attempt to make lawful the enactment of a

compensation statute, embodying, as such pro

posed constitutional amendment necessarily will,

an absolute exception to the constitutional pro

vision which now safeguards the right of private

property, is repugnant to the sense of justice

and right, and is a violent trespass upon ‘those

ancient and fundamental principles which were

in existence when our constitutions were adopted.

"5. The suggestion of Mr. Justice Werner in

the New York decision that "due process of law"

as spoken of in the Federal Constitution in fact

merely means ‘due process of law' under the

constitution of the particular state, is probably

not well founded, and, in case of mandatory legis

lation of this character, even though it be in

accord with the provisions of a state constitu

tion, the employer will be likely to find protec

tion in the Fourteenth Amendment of the

Federal Constitution.

“6. The statuto abolition of the doctrine

that the employer 5 all not be liable for acci

dents caused through the negligence of the

injured servant's fellow-servant, but that, under

an extension of the doctrine of respondent superior,

the employer shall answer for the negligence of

his servants toward each other as well as towards

strangers, will do much to put employers in a

frame of mind to accept the provisions of a rea

sonable compensation act.

"7. The placin upon the defendant, in acci

dent litigation, of the burden of proof of contribu

tory negligence (which is already the case in

some of the states) will also tend to induce the

employer to accept the provisions of a reason

able compensation act.

“8. The best public opinion ofthe day is

undoubtedly in favor of a system of Workmen's

insurance or compensation to cover accident

losses, the entire cost of which should be a charge

upon the industry in which the workmen are

employed.

"9. Reasonable legislation upon the subject

will merely outline a suggestive form of

compensation agreement to be ‘read into‘ the

contract of hire, withafair scheduleof compen

sation and a mutuality of obligation, which

form, at any time before an accident, the parties

to the contract may, b mutual agreement, adopt

or reject at will. he labor unions, public

opinion, the abolishing of the fellow-servant

rule, the limitation of common law defenses,

and the desire to avoid litigation, will all tend

to make it to the interest of the employer to

adopt a statute with a reasonable schedule of

compensation."

"New York Workmen's Compensation Act."

Comments on Ives v. South Bufl'alo R. Co. By

Charles C. Moore. 15 Law Notes 44 (June).

Replying forcefully to Mr. Roosevelt's Out

look article.

“judge Werner's opinion dodges nothing.

Now, we hold that the burden of proving error

rests heavily upon those who differ with the

court, and that this burden is in no material

degree supported by showing that the court's

description of due process of law is not exactly

correct, or by baldly asserting a duty to provide

for ‘orphans, widows and cripples.’ . . .

"By reflex mental operation the dis ionate

observer is com lied to recollect the futility of

similar efforts 0 the liquor interests to stay the

steamroller advance of the ‘police power.’ which,

in some states, with the assent of the United

States Su reme Court, almost utterly destroyed

valuable rewery and distillery properties, and

everywhere firmly established stringent civil

damage acts, so called, and the like. At the

same time, this brings us around in the neigh

borhood of our first reply to the Outlook’:

criticisms of the Ives case. Has the public an

unrestrained liberty to execute its will on behalf

of employees against employers in precisely the
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same s irit as it has proceeded against common

rum-se lers?"

See State insurance.

Miscellaneous Articles of lnlerest to the

Legal Profession

American Traits. “American Affairs." By

A. Maurice Low. National Review, v. 57, p. 649

(June).

“When the Ferrero of the twenty-first century

comes to exhume the long forgotten past of the

American peo le and reconstructs their history

he will doubt ess be puzzled to find adequate

explanation for the weltschmers that possessed

the Americans in their youth. . . . Not to

hear the still small voice of reform is to be guilty

of mortal civic sin. Not to take part in some

movement for reform, not to join a club or

organization or society whose mission is reform,

is to earn the contempt of one's fellow

citizens. . . . The tariff has made the American

people rich and powerful, therefore it must be

reformed; in the teapot lurks poverty and

disease, therefore it must be regulated by the

reformer. The police force is trying to reform

the burglar, and the burglar is preach

ing reform to the police force. In the wide field

ofgreform there is work for every man, therefore

every man is happy in his misery ursuing re

form with a zeal that the worl has never

before known."

Biography. “Chief Justice White." By

Richard Henry Jesse. 45 American Law Review

321 (May-June).

"Johnson, A Governor who has made Good."

By William E. Smythe. Hampton's, v. 27, p. 91

(July)

The immunity of the judiciary from the recall

“is the very citadel of the Interests. But Hiram

Johnson and his cohorts are thundering at the

gate. They know that they must revail in

this struggle if California is to be won or men —

and stay won."

China. "The Struggle for Existence in China."

By Prof. Edward Alsworth Ross. Century, v. 82,

p. 430 (July).

"A Western firm that wishes to instil the

masses with its wares must make a de of

extra cheapness for the China tra e. The

British-American Tobacco Company puts up a

package of twenty cigarettes that sells for

two cents. The Standard Oil Company sells

by the million a lamp that costs eleven cents and

retails, chimney and all, for eight and a half

cents."

Prof. Ross gives a most interesting description

of China life, especially of the domestic system.

The extreme poverty of China is due chiefly to

overpopulation, and "in forty or fifty years there

will come a weriul outward thrust of surplus

Chinese." What we shall do with these people

will then become a world problem.

Fiction. “The Wine of Violence." By Kath

arine Fullerton Gerould. Scribner's, v. 50, p. 75

(July).

The motive of the story, which is told with

great charm and with keen insight into char

acter, is the conviction, on circumstantial evi

dence, of one Filippo U her of the murder of

his wife. The suppo murderer is executed,

and the story-writer pleads his cause.

Party Politics. “The Battle of 1912." By

0. K. Davis. Hampton's, v. 27, p. 77 (July).

"Mr. Taft will have back of him all the weight

and influence of the cold-blooded and well

calculated plans of the national Republican

machine. The mere inertia of the reactionary

element still counts for much in a convention,

and in this case it will count for the President's

renomination."

Latest Important Cases

Food and Drugs Act. “Misbranding"

Narrowly Construed — Misrepresentation

Permitted so Long as There are No False

Statements About Ingredients of Drugs.

U. S.

The federal Food and Drugs Act has

been construed in such a manner as not

to apply to quack medicines sold under

labels representing them to be efl‘ective

cures when as a matter of fact they are

not. This was the result in U. S. v.

Johnson, decided May 29 (L. ed. adv.

sheets, no. 13, p. 627), Mr. Justice

Holmes writing the opinion, but three

of the Justices (Hughes, Harlan and

Day, JJ.), dissenting.

By section 8 of the statute, the term

misbranded “shall apply to all drugs or

articles of food. . . . the package or

label of which shall bear any statement,

design, or device regarding such article,

or the ingredients or substances con
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tained therein, which shall be false or

misleading in any particular. . ."

The Court said regarding the interpre

tation of this phrase: —

"We are of opinion that the phrase is

aimed not at all possible false state

ments, but only at such as determine

the identity of the article, possibly in

cluding its strength, quality and purity,

dealt with in §7. . . . It was natural

enough to throw this risk on shippers

with regard to the identity of their

wares, but a very different and unlikely

step to make them answerable for mis

taken praise. It should be noticed still

further that by §4, the determination

whether an article is misbranded is left

to the Bureau of Chemistry of the De

partment of Agriculture, which is most

natural if the question concerns ingredi

ents and kind, but hardly so as to medical

effects.

"We shall say nothing as to the limits

of constitutional power, and but a word

as to what Congress was likely to attempt.

It was much more likely to regulate com

merce in food and drugs with reference

to plain matter of fact, so that food and

drugs should be what they professed to

be, when the kind was stated, than to

distort the uses of its constitutional

power to establishing criteria in regions

where opinions are far apart. See A men'

can School v. McAnnulty, 187 U. S. 94,

47 L. ed. 90, 23 Sup. Ct. Rep. 33.”

Mr. Justice Hughes, in the course of

his able dissenting opinion, said: —

"The argument is that the curative

properties of articles purveyed as medici

nal preparations are matters of opinion,

and the contrariety of views among

medical practitioners, and the conflict

between the schools of medicine, are

impressively described. But, granting

the wide domain of opinion, and allow

ing the broadest range to the conflict

of medical views, there still remains a

field in which statements as to curative

properties are downright falsehoods and

in no sense expressions of judgment.

This field I believe this statute covers. . .

“The question, then, is whether, if

an article is shipped in interstate com

merce, bearing on its label a representa

tion that it is a cure for a given disease,

when, on a showing of the facts, there

would be a unanimous agreement that

it was absolutely worthless and an out

and-out cheat, the act of Congress can

be said to apply to it. To my mind the

answer appears clear. . .

"Nor does it seem to me that any

serious question arises in this case as

to the power of Congress. I take it to

be conceded that misbranding may cover

statements as to strength, quality and

purity. But so long as the statement

is not as to matter of opinion, but con

sists of a false representation of fact —

in labeling the article as a cure when it

is nothing of the sort from any point of

view, but wholly worthless-there would

appear to be no basis for a constitu

tional distinction. It is none the less

descriptive — and falsely descriptive —

of the article. Why should not worth

less stuff, purveyed under false labels as

cures, be made contraband of interstate

commerce, as well as lottery tickets?

Lottery Case (Champion v. Ames) 188

U. S. 331, 47 L. ed. 497, 23 Sup. Ct.

Rep. 321, 13 Am. Crim. Rep. 561."

Motor Vehicles. Whether Speeding

Constitutes an Ofl‘ense Depends on Reason

and Attendant Circumstances —Burden

of Proof is on State to Prove the Oflense —

Making Certain Rates of Speed Prima

Facie Evidence of Violation Does not

Shift Burden of Proof. Mass.

The Massachusetts Supreme Judicial

Court took a liberal view of the meaning

of the statute (St. 1909, c. 534, s. 16)

prohibiting the operation of an automo
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bile “at a rate of speed greater than was

reasonable and proper, having regard to

traffic and the use of the way and the

safety of the public," in Commonwealth

v. Cassidy, 209 Mass. 24, decided May

18. The Court said:

"The section in question, after creat

ing the offense, goes on to provide that

in certain localities therein described ‘a

speed exceeding 20 miles per hour for

the distance of a quarter of a mile’

shall be 'prima facie evidence of a rate

of speed greater than is reasonable and

proper,’ and it contains a similar provi

sion as to a rate of speed ‘exceeding 15

miles per hour for the distance of one

eighth of a mile’ in certain other locali

ties.

“Shortly stated, the statute forbids

the running of an automobile at a rate

of speed greater than is reasonable and

proper, and declares what rates of speed

shall be prima facie evidence of the rate

forbidden.

“The real question in all these cases

now is whether the speed is greater

than was reasonable and proper, having

regard to traffic and the use of the way

and the safety of the public, the burden

being on the commonwealth to show

that it was. If the speed was such as

to make out a prima facie case for the

prosecution, still the burden does not

change.

“The jury are to give due weight to

the prima facie case taken in connection

with the other circumstances disclosed

by the testimony, whether coming from

witnesses called by the government or

by the defendant, and if they are satis

fied that the speed is greater than was

reasonable and proper, having regard

 

to traflic and the use of the way and

the safety of the public, they should

convict the defendant; otherwise they

should acquit him."

Statute Requiring Registnm'on and

License Fees Constitutional— Interstate

Commerce. N. J.

An important decision bearing

upon the right of a state to demand

registration and license fees of non

resident motorists was recently handed

down by the Court of Errors and Ap

peals of New Jersey. The Frelinghuysen

automobile law of 1906 was held con

stitutional.

To test the law Frank J. Kane of

New York brought a proceeding after

he had been fined for attempting to

run his car from Jersey City to Pennsyl

vania without payment of the estab

lished fees. Kane held that the statute

was invalid because it was not merely

a revenue measure and that it violated

the federal Constitution because, as

applying to non-resident autoists, it was

a regulation of interstate commerce.

The opinion, written by Chief Justice

Gummere, held that the legislature, in

regard to the first contention, was

clearly within its power as reserved to

it under the Constitution. As to the

second point, he held that the automo

bile fees, while affecting interstate com

merce, are a legitimate exercise of state

powers. He decided that the use by

swiftly moving automobiles of roads in

New Jersey causes their rapid deterio

ration and that the Frelinghuysen law

simply imposes a charge for the raising

of revenue to be applied to the upkeep

of these roads.



  

CLOTHES

N an editorial on the subject of

proper regard for the etiquette

of dress in the court room, the New

York Law Journal remarks:

“We believe that the wearing of robes

by the judges of this state is approved

by a decided preponderance of profes

sional sentiment. Although lawyers

are also officers of the court, some of

them try cases in clothes that no judge

would have had the face to wear on

the bench before the advent of the

gown. While we would not advocate

the adoption of robes by members of

the bar, we do say that their attire

when actually engaged in their pro

fessional ofi'ice should not suggest that

they are devoid of respect for the

institutions of justice as well as of

personal dignity and seriousness.”

In the United States we attach less

importance to formalities of dress than

people in European countries. We

have evolved simple, comfortable fash

ions of dress well suited to a work-a-day

existence, and the frock coat is generally

looked upon as a necessary evil and one

to be avoided as much as possible. Our

business and professional men do not

dress for the drawing room, but work

early and late, and make no social

engagements as a rule before the hour

of the evening meal. The Londoner's

formalities, which have doubtless grown

conventionalized to the extent of having

lost their original significance, probably

had their source in a strict ofiicial

etiquette and to the desire to emphasize

the fact that one moved in high social

circles. In time the clerk copied his

employer and ceremonial degenerated

into convention. In our country public

officials have not been recruited from

leisured classes, and social life has been

relegated to a subordinate position by

the intensity of the struggle for the

conquest of our material resources.

Consequently it has come about that

Americans seek to assert their social

position only through the dignity and

taste of their dress, rather than through

that scrupulous observance of formalities

which distinguishes foreigners.

The topic is sufliciently frivolous

for this season of the year, so we may be

permitted to offer some suggestions

regarding the proper garb of the legal

profession. There are judges who wear

sack suits beneath their judicial robes

——is this right? We must decline to

be drawn into the discussion of such

a trivial question. We rejoice, however,

in the many indications that the preju

dice against robes seems to be dying out,

and doubtless the time will soon come

when there is no court of high standing

in any of our states dispensing with

these insignia of a noble ofiice. It is

also becoming in our judges to garb

themselves in sombre frock coats outside

the court room, except during the inter

vals between their oflicial labors.
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Were it feasible to introduce the

English custom requiring barristers to

wear gowns, our courts of law would

gain in dignity, but this is not practicable

without a division of the profession

into barristers and solicitors, nor would

it help matters if every rogue were

allowed to assume a hypocritical garb.

The barrister's robe might well be

awarded to a select few as a badge of

distinction, and this would be fortunate,

but how would the prejudice be over

come, and by whom could the innovation

be carried out? Much more is to be

hoped for, from a wider diffusion of

the etiquette of the United States

Supreme Court, before which solemn

tribunal none may appear to plead his

cause except in a seemly frock coat.

In the trying heat of our summer

climate a latitude in dress should be

conceded to the bar, but the bench may

properly be permitted to swelter in

robes, for theirs is an occupation re

quiring calmer deliberation. Let no

lawyer, however, appear in the halls

of justice coatless or tennis racket in

hand, lest the Court grow envious and

uncomfortable. And what about waist

coats? They are, it seems to us, a

necessary instrumentality in the ad

ministration of justice. But crash

suits may in extreme circumstances be

worn, though flannels are at all times

most improper.

If lawyers will give heed to these sug

gestions the future cannot fail to bring

forth a more decorous, if slightly less

comfortable bar.

 

HE great majority of the 16,000

lawyers in New York City are

said to make not over a thousand dol

lars a year. If they made more there

would be much more trouble in the

world, so honors are even.

~~¢r7zenectady Union.

 

REVISED EDITIONS

SUGGESTION offered by Mr. Carlo

P. Sawyer, librarian of the Chicago

Bar Association, in favor of the sub

stitution of a system of supplemental

volumes for periodical new editions of

law treatises, meets with the approval of

the National corporalion Reporter, which

says: —

If the author of a one or two-volume text

book would get out a supplemental volume at

the end of say, ten years, the text and citations

being distributed, by numbered paragraphs, ac

cording to the scheme of the original work, and

at the end of another ten years would get out a

second supplemental volume, embracing b0!!!

the material in the first volume and subseqm’ilt

decisions, there would be no reason for revising

the book more than once in a generation and

the cost of the supplemental volume would b5

trifling compared to the cost of a second edition

The law publishers and text Write!’S

no doubt have their own side of the

question, and while the mercenary

advantage of disposing of a new revised

edition may count for something with

them, the existing practice exists pri

marily as a matter of custom, no new

method of keeping text-books up-to-date

having yet been devised, and 815°’

undoubtedly, as the result of a convic

tion that the needs of the practitioner

are best served by placing at his dispOSal

a complete volume rendering reference

to earlier editions unnecessary.

In revising a law book to keep it

abreast of the times, it is frequently

necessary not simply to add new Cilia‘tions and make minor alterations, but

to rewrite large portions of the text!

or even to recast much of the orig'inal

material. In such cases a supplemental

volume would obviously be a disad'vantage rather than an advantage'

The object, of course, should be to pro‘vide a labor-saver, and a supplement?11

volume which would require diligeflt
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comparison with the original one to be

fully understood could not attain any

real utility.

On the other hand, there are undoubt

edly many examples of new editions

issued merely to include latest citations

and record minor changes in the law,

entailing few radical changes in the

original text. In such cases the supple

mental volume would be a boon to

many practitioners not caring to spend

too much for new law books, but it is

evident that it would not be a time

saver, as it would be necessary to con

sult both the supplemental volume and

the original edition.

Moreover, there is always a definite

market demand for the late revision of a

standard work, and there is the important

element to be considered of those who

would prefer, in stocking their libraries,

to buy new editions, rather than old.

A publisher cannot afford to run the

risk of being outclassed by competitors,

and an author will naturally take a

selfish interest in keeping his book before

the public in the most up-to-date form

possible.

The solution seems to be that it is

hopeless to think of driving the new

revised editions from the market and

substituting ‘for them thin volumes of

annotations. Within narrow limits,

however, there may be a field for the

annotation system; it might be tried

in the case of a few books which after

five years need to be brought up-to-date

yet do not call for revision throughout.

It might thus supplement the system

now in vogue without seeking entirely

to supplant it.

 

LAWYERS IN CONGRESS

CCORDING to figures published

by the St. Paul Pioneer-Press,

three hundred and four of the four hun

dred and eighty members of both houses

of Congress are lawyers. In the Senate

there are thirty-two Republican lawyers

and the same number of Democratic

lawyers. In the House the Republicans

have ninety-nine lawyers and the Demo

crats one hundred and forty-five. Thus

seventy per cent of the Senators are

members of the bar, and sixty-three per

cent of the Representatives. The repre

sentation of other occupations in Con

gress is so small as to be insignificant as

compared with the army of lawyers.

 

SIR WILLIAM GILBERT

HE death of Sir William Gilbert,

as the result of a manly attempt to

rescue a young girl from drowning, was,

as the coroner said, “a very honorable

end to a great and distinguished career."

We take pleasure in quoting from an

article in the London Law Journal the

following references to Sir William's

satires of the profession to which he

had belonged: —

“Sir William Gilbert was never happier

than when aiming his shafts of wit at

the members of the profession of which

he was once a practising member.

The Law is the true embodiment

Of everything that's excellent.

It has no kind of fault or flaw,

And I, my lords, embody the law —

so sings the Lord Chancellor in ‘Iolanthe,’

perhaps the best of all Sir William

Gilbert's legal characters. Who but a

legal dramatist could have created the

problem which vexes a ‘highly suscep

tible Chancellor’ who falls in love with

a ward of Court? ‘The feelings of a

Lord Chancellor who is in love with a

ward of Court are not to be envied.

What is his position? Can he give his

own consent to his own marriage with

his own ward? Can he marry his own

ward without his own consent? And

if he marries his own ward without his
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own consent, can he commit himself for

contempt of his own Court? And if

he commit himself for contempt of his

own Court, can he appear by counsel

before himself to move for arrest of his

own judgment? Ah, my lords, it is

indeed painful to have to sit upon a

Woolsack which is stuffed with such

thorns as these.’

“Upon the Bench itself Sir William

Gilbert seldom allows his satire to play,

though Ko-Ko, in ‘The Mikado,‘ in

cludes in his famous list of social

oflenders who never will be missed,

‘That Nisi Prius nuisance, who just

now is rather rife, the Judicial Humorist.’

The judges of the Savoy operas are much

given to indulging in reminiscences

of their forensic days, and Sir William

Gilbert is accustomed to make the

Bench the vehicle of his satire on the

Bar. It is, for instance, the Lord

Chancellor, in ‘Iolanthe,’ who recalls

the ‘new and original plan’ on which,

‘when he went to the Bar as a very

young man,’ he determined to work: —

Ere I go into Court I will read my brief through

(Said I to myself, said I),

And I'll never take work I'm unable to do

(Said I to myself, said I).

My learned profession I'll never disgrace

By taking a fee with a grin on my face,

When I haven't been there to attend to the case

(Said I to myself, said I).

“Even the judge in ‘Trial by Jury’ —

one of the most delightfully whimsiml

of the Gilbertian plays —-is mainly

concerned to show how he reached the

bench. Somebody once observed that

one of three things was essential to a

barrister’s success— he must choose

an attorney for his father, or marry an

attorney's daughter, or be a miracle.

It is the second of these things of which

Sir William Gilbert chose to make fun.

The judge in ‘Trial by Jury’ fell in love

with ‘a rich attorney's elderly, ugly

daughter,‘ who might ‘very well pass

for forty-three.’ In the dusk with a light

behind her and the rich attorney, faithful

if ungallant, promised that he should

‘reap the reward of his pluck’: —

The rich attorney was good as his word,

The briefs came trooping gaily,

And every day my voice was heard

At the sessions or Ancient Bailey.

All thieves who could my fees afford

Relied on my orations,

And many a burglar I've restored

To his friends and his relations.

"Apart from the counsel in ‘Trial

by Jury,’ who do not take a conspicuous

part in the amusing proceedings, ‘Sir

Bailey Barre, K.C., M.P.,' in ‘Utopia,’

is the only member of Sir William

Gilbert's branch of the profession who

appears in his plays, and even here it

is not the honorable and learned gentle

man himself who says most of the

satirical things of the Bar. It is Princess

Zara who makes this interesting con

tribution to the ethics of advocacy: —

A complicated gentleman allow me to present,

Of all the arts and faculties the terse embodiment,

He's a great Arithmetician who can demonstrate

with ease

That two and two are three, or five, or anything

you please;

An eminent Logician who can make it clear to you

That black is white — when looked at from the

proper point of view;

A marvelous Philologist who'll undertake to

show

That ‘Yes' is but another and a neater form of

INO.III

 

ADVERTISEMENT

N OUR May issue we published a

letterhead used by an Iowa Justice

of the Peace in collecting delinquent

insurance premiums. It will interest

our readers to learn that this limb of

the law has gone out of the insurance

business, and if any one is in need of

a marriage license, hunting license,
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legal blanks, job of printing, or maga- supply his wants. Justice Floyd's

zine subscription,doubtless A. M. Floyd, professional card, sent us by a corre

Justice of the Peace, will be able to spondent, reads:

A. M. FLOYD

Justice 0f the Peace

LISBON - - - IOWA

Located at the Sun Printing Oflice

Hunting or Marriage License from any Complete Line of all kinds of Legal

County l Blanks

Also a specialty of Job Printing at right prices

Subscriptions taken for any Newspaper or Magazine at Low Cut Prices

WE HAVE OFTEN HELPED o'nnms, AND PERHAPS we CAN HELP YOU

. Should you want us to help you, in any branch of our several lines, come and see us and we

will be glad to tall: the matter over with you and give such assistance that is at our command.

Th Editor will be glad to run'wfor flu‘: delay-mum‘ anything llkcly to entertain Ike reader: of

flu Grun Bag in flu mzynf legal antiquitiajautia, and anudvtu.

  

PHRASES THAT HAVE GONE WRONG

"AS GRAVE AS A JUDGE"

DRAWN BY GEORGE MORROW

Reproduced by the special permi-ion of the proprietor! of Punch
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USELESS BUT ENTERTAINING

When Justice Buflum opened court in a small

town in southern Georgia, one morning last

week, he called loudly, “Jones against Johnson! "

A dignified gentleman came to bar and said:

“I am Doctor Jones, your Honor, the complain

ing witness. My chickens were stolen and found

in the possess‘on of ——"

"One moment, Doctor." the Judge interrupted.

"We must have the defendant at the bar. Jones

against Johnson! Jones against Johnsonl is

the defendant present? Is William Johnson in

court?"

A tall and shambling negro shuffled to the bar,

ducked his head, pulled his woolly forelock in

token of respect, and grinned a propitiatory grin.

"Ah's Willyum Johns'n, please suh, Jedge,"

he said. “Ah doan' know nuffin 'bout no 'fend

ant, suh.

chick'ns."

"Don't talk like that," the Court warned Wil

liam. "You ought to have a lawyer to speak for

you. Where's your lawyer?"

“Ah ain' got no lawyer, Jedge —"

“Very well, then," said his Honor.

assign a lawyer to defend you."

"Oh, no, suh; no, suhl Ple-e-ease don’ d0

dat!" William begged.

"Why not?" asked the Judge.

cost you anything.

lawyer?"

"Well, ah'll tell yo’, suh," said William, wav

ing his tattered old hat confidentially. “Hit's

jes' dis-a-way- ah wan‘ tuh enjoy dem chick'ns

mase'f." — Harper‘: Weekly.

Ah'm jes' the man wot took de

“I'll

“It won't

Why don't you want a

The Legal World

Equity Pleading and Practice in Federal

Courts

The important announcement was

made June 3 that Chief Justice White

had appointed a committee to change

and revise the rules of practice in the

equity courts of the United States. The

committee is composed of Justices Lur

ton and Van Devanter, and the Chief

Justice, ex ofl'icio. It will report to the

full court, probably next winter, such

changes and revisions in the present

rules as it believes should be made.

William J. Hughes of Washington, of

the bar of the Supreme Court, who for

years has been recognized as an author

ity on practice and procedure in that

court, has been selected to act as secre

tary of the committee, which has issued

a circular in part as follows: —

“The Supreme Court of the United

States desires to consider the subject of

revising the equity rules, and in connec

tion with that subject the reformation

of pleading and practice in equity cases

in the courts of the United States.

Desiring to have the benefit of every

possible suggestion from all sources, the

committee earnestly requests the co

operation of the several circuit courts

of appeal of the United States. To this

end it ventures to suggest that each of

those courts appoint a committee of at

least three from their respective bars

to prepare and suggest such changes

in pleading and practice in equity in

the courts of the United States as such

committee may deem it would be wise

to adopt, and when the changes are put

into definite shape, to file the same with

the secretary of this committee at the

earliest possible moment, certainly on or

before the first day of November next.

While not desiring to exclude any definite

suggestion from any judge or from any

member of the bar, the committee hopes,

in order to avoid complexity, that any

suggestion which it is thought best to

make may be forwarded through the

instrumentality of the committee of the
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bar to be appointed by the respective

circuit courts of appeal, as above re

quested."
 

Personal

]ohn Marshall Gest, Esq., of Phila

delphia, has been elevated to a vacancy

in the Orphans’ Court in Pennsylvania.

 

Hon. E. DeForest Leach of Mounds

ville, W. Va., a member of the late Con

gress on Uniform Divorce Laws and a

frequent contributor to the Green Bag,

has been elected President of the Na

tional Divorce Reform Association.

 

The following nominations have been

confirmed by the Senate: Frank A.

Youmans, United States district judge

for the western district of Arkansas;

John R. McFie, Associate Justice of the

Supreme Court of New Mexico; Arthur

J. Tuttle, United States Attorney for

the eastern district of Michigan.

 

After a fight waged by Southern

Senators for more than two months the

Senate on June 14 confirmed William H.

Lewis, the Boston negro attorney, to

be Assistant Attorney-General of the

United States. Mr. Lewis is a graduate

of Amherst College and Harvard Law

School, and at Amherst was football

captain and class orator. He was a

member of the Massachusetts legisla

ture in 1902.

 

President Taft, speaking before the

Commercial Club of Cincinnati June 19,

lightly referred to the possibility of

"going back to a less active life," away

from the Presidency, as having both

welcome and unwelcome phases; and

said that in the absence of any provi

sion for former Presidents he would

open a law office in his old home city,

and that he was determined his son

Robert should work out his life amid

those surroundings.

 

In a speech to the St. Louis Law

School Alumni Association June 7, Secre

tary Nagel of the Department of Com

merce and Labor said: "President Taft

has entirely eliminated politics from the

United States Supreme Court. He has

shown in all his judicial appointments

that he considered politics of no moment

in the selection of United States judges.

He has appointed Republicans and

Democrats with utter impartiality, con

sidering only fitness. The esteem of

the federal Supreme Court may be

attributed in great measure to this policy

of President Taft.”

 

For the nomination of Justice of the

Louisiana Supreme Court to succeed

Chief Justice Joseph A. Breaux, the

retiring Chief Justice, Attorney-General

Walter Guion, Judge L. F. Caillouet of

the Court of Appeals and Edward N.

Pugh have already offered themselves

as candidates. These announcements

are deemed encouraging by the New

Orleans Times-Democrat, “as showing

that the elective system of choosing our

judiciary does not, as its opponents pre

dicted, drive away able and capable

men, and put a premium on dema

gogues, and that the primary is now

inviting candidates of merit and of the

highest standing."

 

@ar Association:

American Bar Association. — The an

nual convention of the American Bar

Association will be held in Boston August

29-31. The Massachusetts Bar Asso

ciation will act as hosts of the national
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body. Edgar H. Farrar of New Or

leans will preside and deliver his address

as president. Another speaker will be

William B. Hornblower of New York.

 

A rkansas. — The newly elected ofiicers

of the Arkansas Bar Association are:

President, Ashley Cockrill, Little Rock;

vice-president, James D. Shaver, Mena;

secretary, R. R. Lynn, Little Rock;

treasurer, J. Merrick Moore, Little Rock.

 

Georgia. — The following officers were

elected at the recent annual meeting of

the Georgia Bar Association: President,

Alexander W. Smith, Atlanta; first vicepresident, W. C. Bunn, Cedartown;

second vice-president, J. R. L. Smith,

Macon; third vice-president, R. D.

Meador, Brunswick; fourth vice-presi

dent, L. W. Branch, Quitman; fifth vicepresident, T. J. Brown, Elberton; secre

tary, Orville A. Park, Macon; treasurer,

Z. D. Harrison, Atlanta; executive com

mittee, W. W. Gordon, Jr., Savannah;

I. J. Hofimayer, Albany; W. H. Barrett,

Augusta; H. C. Peeples, Atlanta.

 

Kansas-President Harry B. Hut

chins of the University of Michigan,

former dean of the law department of

that university, has consented to deliver

the annual address before the Kansas

State Bar Association, at its annual

meeting, January 30, 1912.

 

New Jersey. — Discussion of the revi

sion of the state constitution occupied a

prominent place in the debates of the

New Jersey Bar Association, which held

its annual meeting at Atlantic City

June 16-17. The proposition was finally

laid on the table by a decisive vote.

President Howard M. Carrow of Cam

den called the convention to order, and

Charles S. Moore of Atlantic City then

introduced a resolution calling for a

constitutional convention. “Every one,"

he said, "must concede the absolute

necessity of a more up-to-date judicial

system. Our constitution deals with

matters that might be much better left

to the wisdom of the Legislature." He

criticized the imposition of the duty

on the Governor to appoint a greater

number of minor ofiicials than any other

state executive in the country. The

reform was also favored by George A.

Heaney of Atlantic City, and Senator

Osborne, and opposed by Edward Q.

Keasby of Newark, former Senator Wil

liam M. Johnson of Hackensack, and

Charles Hartshorne of Jersey City. When

the vote was taken, nearly all the promi

nent members of the judiciary were

opposed, including Samuel Kalisch of

Newark, who had been sworn the day

before into the Court of Errors.

The association took a somewhat

different position, however, on the fol

lowing day, voting that the proposition

for a constitutional convention be

considered at a special meeting of the

association to be held in Trenton in

January, 1912.

A resolution was also adopted for the

appointment of a special committee to

consider plans for improving the admin

istration of justice in the state.

Governor Woodrow Wilson made a

forceful address at the thirteenth annual

banquet which aroused much discussion.

He said in part: —

“It is true that the legal profession,

as a profession, does not enjoy the con

fidence of the people. I am surprised,

and I must say disappointed, that the

legal profession of this country has not

undergone the same change and liberal

izing that has characterized its progress

in other countries.

"The community no longer regards

you as legal guides. You have with

drawn from statesmanship and lowered
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the profession to a strictly business

basis.

"The ambush of technicalities you

have drawn around the corporations

makes it necessary to enact drastic legis

lation to tear away the shell and get at

the heart.

“If you want to restore your profession

to the confidence of the people you can

do it in a single year by following the

method of simplicity. The change can

be wrought, but if it is wrought without

your support and assistance it will be

wrought to your discredit.

“The United States is in a very critical

mood in regard to its courts. You must

regard the constitution on the same

level as statutes, because you can't read

anything into the constitution that was

not meant to be read there."

“I take it the Constitution of the

United States is at any particular time

what the people who live under it want

it to be. From age to age it has worn

the aspect of youth. It is shot through

and through with the virility of the

common law. Only one kind of men

should be judges— men who have the

elasticity of youth. The energy of the

American must be relieved by the courts

and if it is not relieved it will break

through the sacred fibre. I am not sug

gesting sinister possibilities but speak

of the future in the hope that the future

may not break with the past. Are you

or are you not going to be instruments

in that great irresistible process by

which the human race is struggling for

ward to higher institutional levels?"

Other speakers at the banquet were

Congressman L. Irving Handy of Dela

ware, Judge Peter F. Daly of Middlesex,

George L. Record, and former Judge

John W. Westcott of Camden.

On the second day, Chief Justice

James F. Pennewill of Delaware spoke

on "The Spirit of Unrest." He admitted

that there is just complaint of the delays

of the law, that there are well-founded

criticisms of the cost of litigation and

of the other features of‘the courts, but

that as a whole the system is sound and

effective, with nothing suggested to re

place it for its betterment. He said the

law's delays are due almost wholly to

the rights of appeal, and he suggested

that a single appeal might act as a

remedy for this defect. He admitted that

there should be a material reduction in

the costs of litigation so that the criti

cism that “the law is not for the poor

man” may not go unchallenged. The

Justice's concluding thought was that

the United States, now one of the

greatest Powers of the world, should be a

force for the establishment and mainte

nance of the peace of the world.

The following officers were elected:

president, W. M. Johnson, Hackensack;

vice-presidents, James M. Hildreth, Cape

May; Edward G. Bleakly, Camden;

I. W. Carmichael, Ocean; Frank Katzen

back, Camden; George Silzer, Middle

sex; Hugh K. Gaston, Somerset; Edw.

Q. Keasby, Newark; Chas. E. Hendrick

son, Jr., Jersey City; Theo. Simonson,

Newton; secretary, William F. Kraft,

Camden; treasurer, Lewis Starr, Wood

bury.

 

Law School Graduation:

Attorney-General Wickersham deliv

ered the Commencement oration at Yale

Law School June 19, his subject being

“New States and Constitutions.”

 

Governor Harmon addressed the

graduating class of the law school of the

University of Notre Dame, at South

Bend, Ind., June 11. He discussed pro

fessional ethics and declared that the

desire for wealth was the chief source

of danger to the profession.
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Thirty-one graduates of the New

Jersey Law School, Newark, N. J., re

ceived their degrees on June 14, two

being women. Judge William P. Mar

tin, of the Court of Common Pleas, told

the graduates that the cardinal virtues

of a lawyer were honesty, industry and

common sense.

Judge Thomas C. T. Crain of the

Court of General Sessions made the

address of the evening at the Commence

ment Exercises of Brooklyn Law School

June 8. The degree of Bachelor of

Laws was awarded to seventy-four gradu

ates, that of Master of Laws to fourteen,

and that of Doctor of Jurisprudence to

three.

 

There were 122 graduates from the

Chicago-Kent College of Law June 8,

and three young women received the

master's degree for postgraduate study.

Of these three one has served as a legis

lative clerk for the two recent sessions,

and another will make a specialty of

probate law. Five women were gradu

ated with the ordinary degree.

 

Thirty-eight members of the senior

class of the Benton Law School of St.

Louis, Mo., were awarded the degree

of Bachelor of Law at the Commence

ment exercises June 2. Twelve mem

bers of the postgraduate course received

the degree of Master of Law. Alonzo K.

Vickers, Chief Justice of the Illinois

Supreme Court, delivered an address on

“The Constitution and its Builders."

 

State's Attorney John E. W. Wayman

gave the address to the graduating class

of the Chicago Law School June 11,

and made some remarks about the social

standing of lawyers which have widely

been discussed in the press. “The law

yer's lack of social standing is felt when

ever a lawyer is introduced to the elect,"

he said. “instinctively men clasp their

pockets, and then say, ‘I am glad to

meet you.’ Don't talk law business in

elevated trains, street cars or railroad

trains. Gabbling in public is one reason

why lawyers have lost their social posi

tion." The degree of LL.D. was con

ferred on Mr. Wayman by the school.

 

Fifty-nine degrees were awarded to

graduates of the Boston University Law

School June 7, Hamilton W. Mabie of

the Outlook giving the Commencement

address. On the evening before, the

alumni dined in Boston, and Judge

Dodge of the United States District

Court predicted that the merging of the

federal courts next January 1 would

work a great benefit. Moorfield Storey

spoke of the need of reforming proce

dure to lessen delays. Others who spoke

were Justice Arthur P. Rugg of the state

Supreme Judicial Court, Dean Melville

M. Bigelow of the law school, President

Hemenway of the Massachusetts Bar

Association, and President Joseph J.

Feely of the association, who was toast

master. These ofiicers were elected:

President, Fletcher Ranney; vice-presi

dent, Judge John D. McLaughlin; secre

tary, Daniel T. O'Connell; Executive

committee, Merrill E. Boyd, Joseph J

Feely, Bert E. Holland and W. J. C

Sullivan. About 100 were present.

 

Miscellaneous

The Imperial Conference, holding its

sessions at the British Foreign Office in

London, on June 2 approved the

Declaration of London and passed a

resolution favoring its ratification. Sir

Edward Grey and Sir Wilfrid Laurier both

urged that refusal to ratify the Declara

tion would be detrimental to the cause

of international arbitration.
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An enormous task is before the com

mission which is codifying the canon law

of the Roman Catholic Church. The

first portion to be completed deals with

impediments to the marriage tie. The

subjects covered by laws which are the

accumulation of centuries include the

entire administration of the church on

its legal side, especially relating to cen

tral administration.

 

It is gratifying to note that some

progress is being made in raising funds

for a new law school building for the

University of Maine, to replace the

building destroyed by the Bangor fire.

The Maine Law School Alumni Associa

tion considered the matter at its June

meeting, at which the following ofl‘icers

were elected: Frank D. Fenderson,

Limerick, president; Freeland Jones,

Bangor, vice-president; Benjamin W.

Blanchard, Bangor, treasurer; Neil V.

McLean, Bangor; financial secretary;

George H. Worster, Bangor, correspond

ing secretary; C. P. Conners and D. F.

Snow, Bangor, and J. P. Dudley, Houl

ton, executive committee.

 

That time-honored personage, the Jus

tice of the Peace, is extinct in many of

our states, where minor courts have

been established which are administered

by thoroughly competent judges occu

pying a dignified place in the judiciary

system. In some parts of the South

there are signs of dissatisfaction with

the justice courts, and indications that

the system is likely to be reformed. The

Bar Association of Baltimore, for ex

ample, is supporting a bill for the estab

lishment of a People's Court for minor

civil actions, the bulk of the business

of the justice courts being thrown into

the new central court. Moreover, the

Atlanta Bar Association has drawn up

an amendment to the constitution of

Georgia, which authorizes the large

cities of the state to vote on the ques

tion of abolishing justice courts.

 

New rules for admission to the bar in

New York State became effective on

July I. The amended rules are the

result of conferences by committees of

the New York County Lawyers’ Asso

ciation and the Association of the Bar,

with the Justices of the Appellate Divi

sion and the Court of Appeals. Francis

Lynde Stetson, President of the Bar

Association, and John R. Dos Passos,

Chairman of the Committee on Admis

sions of the County Lawyers’ Associa

tion, gave much time to revising the

rules. The amended rules lengthen from

three to four years the time to be spent

in apprenticeship, credit of one year

being given to graduates of colleges and

universities. It is expected this rule

will reduce the number of candidates for

admission to the bar and raise the stand

ard of those who are successful. Appli

cants who are not graduates of colleges

or universities must serve a clerkship

for one year continuously before exami

nation by the State Board of Bar

Examiners or after a successful examina

tion, before being admitted to practice.

Graduates of colleges and universities

are privileged, under the amended rules,

to serve their full apprenticeship either

as clerks in a law ofiice, or as students

in a law school, or half time in each.

Obituary

Judge Martin E. GilL-Martin Ed

ward Gill of the District Court at San

Juan, Porto Rico, who died in June,

was born in Somerville, Mass, on Febru

ary 13, 1870, and was graduated from

Harvard in 1890, and from the Harvard

Law School in 1894, winning honors in

all his studies. When the present Gov
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ernor of Porto Rico, Regis H. Post, was

made secretary of Porto Rico, he urged

Mr. Gill to go to the island, and in

October, 1904, appointed him assistant

secretary of Porto Rico.

 

D. Frank Lloyd.—-D. Frank Lloyd,

assistant United States Attorney-Gen

eral, died June 6 in New Haven, whither

he had gone to recuperate from an ill

ness. He was about forty-eight years

old, and had been in the federal service

since 1897, when he became an Assistant

United States Attorney. When he joined

the Attorney-General's office he was

placed in charge of all the government's

customs cases at this port and had

marked success, winning more than 60

per cent of the cases in the customs

court.

 

Gen. R. B. Brinkerhofl”. —Gen. R. B.

Brinkerhof‘f, who had an international

reputation as a prison reformer, died

at his home in Mansfield, 0., early in

June, aged 84. He was a former presi

dent of the Prison Congress. He was

born in Owasco, N. Y., on June 28, 1828.

He organized and was first president of

the Ohio Archaeological and Historical

Society, in which office he was succeeded

by Rutherford B. Hayes. He was the

author of “The Volunteer Quarter

master" and “Recollections of a Life

time."

 

J. Proctor Knott. —— Former Governor

Knott of Kentucky died on June 18,

aged 81, having had a distinguished

career. Before the Civil War he was a

member of the Missouri Legislature and

Attorney-General of the state. He was

imprisoned for refusing to take the test

oath, and was afterward sent to Con

gress from Kentucky, serving for sev

eral terms. He became Governor of

Kentucky in 1883. Later he was Pro

fessor of Civics and Economics at Centre

College, Kentucky, and dean of the law

faculty.

Godfrey Morse.—Godfrey Morse, a

prominent Boston attorney, died in

Dresden June 23, aged 65. Born in

Bavaria May 19, 1846, he was educated

in the Boston public schools, and was

graduated from Harvard College and

Harvard Law School. In 1882 he was

appointed by President Arthur a mem

ber of the court of commissioners on the

Alabama claims, in recognition of his

services in mercantile law. He served

on the Boston School Committee and

on the Common Council, and also be—came a trustee of the Boston Public

Library. He practised law in partner

ship with Lee M. Friedman, the firm

having a large practice.

 

Judge John J. Jenkins. — Judge John

J. Jenkins, federal judge of Porto Rico,

who died June 11 at Chippewa Falls,

Minn., was born in Weymouth, England,

in 1843, and mrne to Wisconsin before

the Civil War, serving in most of the

battles in Virginia. He formed a law

partnership in 1870 at Chippewa with

R. D. Marshall, now Chief Justice of

Wisconsin. He was elected to the state

assembly and was United States Attor

ney for the territory of Wyoming. Re—turning to Wisconsin he was made

county judge and afterward served for

fourteen years in Congress, being for

the last eight years Chairman of the

Judiciary Committee of the House. He

was appointed federal judge of Porto

Rico in May, 1910, but worked too hard

and returned home ill last April.
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John Forrest Dillon

BY GEORGE S. CLAY OF THE New YORK Crrv BAR

YOUNG man, native of New York

State, by name John F. Dillon, a

doctor of medicine, then just graduated

and barely twenty years of age, left

his home in Davenport, Iowa, in 1850,

to engage in the practice of his profes

sion at the little town of Farmington,

Iowa, on the Des Moines river. Fortu

nately for the legal profession, which

now claims him as one of its most

learned and illustrious members, the

conditions surrounding the practice of

medicine at that time in the western

country were too strenuous and exacting

for his physical constitution to endure

and he decided to return to his home

in Davenport.

He left Farmington with his mind

made up as to his life work. During

the few months of his residence there

he made the acquaintance of a young

lawyer, to whom he said one evening,

"Howe, I have made a great mistake.

I cannot practise medicine in this coun

try without being able to ride horse

back, which I am utterly unable to do.

I might as well admit the mistake and

turn my mind to something else. I

shall read law. Tell me, what is the

first book that a student of the law re

quires?" He answered, "Blackstone's

Commentaries." “Have you got them?"

Howe replied, “Yes, I have them and

the Iowa Blue Book of Laws and those

are the only books I have." The books

were loaned and his study of the law

commenced.

On his return to Davenport he found

it necessary to keep a drug store, and

in his leisure continued the study of

law. He had no instructor or aid in

his studies. As a law student he was

never in a law office or a law school.

But he was soon admitted to the bar,

became in 1852 prosecuting attorney

of the county, and at the age of twenty

seven was elected judge of the district

court of the seventh judicial district

of Iowa. He afterwards became judge

of the Supreme Court of the state and

was Chief Justice of that court when

appointed in 1869 by President Grant

judge of the United States Circuit Court

for the eighth judicial circuit.

Judge Dillon was endowed by nature

with all the qualities requisite to a great

lawyer. He has a strong memory, con

centration, industry, clearness of judg

ment, and the ability to take a common

sense practical view of a case. A promi

nent banker who frequently has occasion

to obtain Judge Dillon's opinion of the

legal aspects of his financial transactions

is always desirous to know what the

Judge thinks of the matter in hand

from the business side. "Ask the Judge,"

he would instruct his representative,

"what he thinks of the ‘deal’ as an in

vestor; would he put his own money

in the venture?"
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Whenever preparing a case for trial

or argument or a question for the pur

pose of giving an opinion, no detail

escapes his attention. He never ceases

sounding until he reaches the very bot

tom of the question. His power of

concentration and retentive memory

enable him to grasp the facts and assim

ilate them with remarkable ease. In

the discussion of legal questions, the

Judge will frequently say: “I decided

that point when I was on the bench,"

and send for the particular volume of his

Circuit Court Reports where the case

was reported. All through his profes

sional career he has devoted himself to his

work as judge, author and lawyer with

untiring industry. If he has an appoint

ment for a conference on a particular

day that requires preparation in advance

and if time does not permit him to

make the necessary study during office

hours he will take the papers home with

him and come to the conference pre

pared to discuss all the points involved.

It is said that during his early career on

the bench he devoted so much time at

home to his legal work that his wife felt

he did not give enough attention to

social affairs, and she said to him one

day, "Why do you work so hard?

Don't you think you ought to give

more time to your family and friends?"

The Judge's reply was that he had a

reputation to make. And years after

wards when he had achieved fame as

a great judge, author and lawyer en

gaged in general practice his answer to the

same question was, “I have a reputation

to keep." And he has always guarded

that reputation with most scrupulous

care, giving to every subject most dili

gent and careful attention, no matter

whether the fee be large or small. In

fact, the question of compensation

never influences his judgment or con

scientious consideration of the case in

the slightest degree. His professional

honor has never been measured by him

in dollars and cents.

One of the interesting things about

Judge Dillon is the respect he

shows for the opinions of others. If

a suggestion be made by the humblest

clerk in his employ it will receive as

careful attention and consideration as

if made by the ablest lawyer. He is

a man of great modesty and kindly

disposition and a charming companion.

His loyalty to and affection for friends

are unbounded. He always has time to

see his old contemporaries, and no one

was ever turned away from his ofiice

with the statement that the Judge Hl5

engaged and cannot see you.” But he

will interrupt the most important con

ference and excuse himself for a few

minutes to see personally any old friend

or contemporary of his western life who

calls to pay his respects, and then with

his characteristic hospitality insist upon

his friend making him a visit at his home

Judge Dillon has a beautiful home in

the “Bernardsville region" in NewJerseyThere in the house planned by his 18

mented wife, a woman of great talent and

beauty of character, he spends the sum

mer months with his children and grand

children, entertaining his friends, and

reading his favorite authors. He has

a general library of about ten thousand

volumes, and can tell in a moment

whether he has a particular book that

may be mentioned and go to the spot in

his library where it may be found.

Judge Dillon has argued hundreds of

important cases, among which may be

mentioned the following: Astor and

Bailey v. Arcade Railway Company

(113 N. Y. 93), in which he appeared

for the property owners who brought

an action to restrain the defendant

from constructing a railway beneath

certain streets of the city of New
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York. The Court of Appeals decided

that the act under which the com

pany claimed the authority to con

struct the railway was unconstitu

tional. The New Park cases (99 N. Y.

569) in which the Court held that the

act of the Legislature providing for the

acquisition by the City of New York

of land in Westchester County for a

public park was constitutional. Burton

v. United States (196 U. S. 283, 202

U. S. 344). This case was twice before

the Supreme Court. On the first appeal

the judgment of the lower court was

reversed and a new trial ordered, and

although on the second appeal the Court

upheld the conviction of Senator Burton,

there was a strong dissenting opinion

by Mr. Justice Brewer concurred in by

Justices White and Peckham. Ames

v. State of Kansas (111 U. S. 449),

involving the validity of the Union

Pacific Railroad Consolidation. Tomp

kins v. Little Rock 8! Fort Smith Railway

Company, known as the Arkansas

State Aid Bond case (125 U. S. 109),

in which it was held that the acts of

the Legislature in question authorizing

the State Aid bonds did not create any

lien upon the property of a railroad

company for the benefit of which the

bonds were issued. Reagan v. Farmers

Loan and Trust Company, known as the

Texas Railway Commission case (154

U. S. 362), in which was involved the

constitutionality of the Texas Rail

way Commission Act. The argument

of Judge Dillon in this case is one of his

ablest and most elaborate and the gen

eral views expressed in his argument

were sustained by the Court. Fall

brook Irrigation District v. Bradley

(164 U. S. 112), establishing the validity

of the California Irrigation Laws.

Waite v. Santa Cruz (184 U. S. 302),

holding that the city was estopped to dis

pute the truth of the recitals in its re

funding bonds, and Gunnison County

v. Rollins (173 U. S. 255), holding that

there might be an effectual recital in

municipal bonds against a constitutional

provision. The latest case argued by

Judge Dillon is that of Los Angeles

Farming and Milling Company v.

City of Los Angeles, decided April 4,

1910,by the Supreme Court of the United

States (217 U. S. 217), in which the city

asserted a paramount right to the waters

of the Los Angeles river, and was up

held by the Court.

It is interesting to notice the fact

that Judge Dillon who argued for the

defendant freight association the case

of United States v. Trans-Missouri

Freight Association at al. (166 U. S.

290) presented the point that the Sher

man Anti-trust Act was intended to

apply only to such contracts in restraint

of interstate or foreign trade or commerce

in which the restraint is unreasonable,

and after the lapse of fifteen years the

Supreme Court has adopted the rule

of reason so strongly urged in the ear

lier case.

When he first began the reading of law

he found that from the books he did

not get a clear idea of what a mortgage

was and, in order to do so, he went to

the courthouse and asked permission

to look at the register of mortgages and

to copy one. He copied it in full and

then he says: "I knew what a mortgage

was; I have read it and handled it."

Col. J. H. Benton of Boston related

this incident, and in commenting on it

said: "This impressed me very much

and I used it in my lectures in the law

schools as an illustration of the qual

ities of mind which make a man a great

lawyer; that is what I call the instinct

of the concrete." This habit of mind has

been ever present in his practice, and

in many cases where the rights of rail

road or telegraph company or other
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litigant were involved and the facts

could be made clearer by illustration,

he would have large wall maps made

showing the locus in quo, and these he

would use in his study of the case, as

well as in his arguments before the court.

Judge Dillon's literary work has not

been confined to writing opinions and

briefs, but he has prepared many addres

ses which he delivered before bar asso

ciations all over the country. He made a

notable address at the dedication of the

Free Public Library in Davenport,

Iowa, in May, 1904. Among the subjects

of his bar association and other ad—dresses are— “The Inns of Court and

Westminster Hall"; "Iowa's Contri

bution to the Constitutional Jurispru

dence of the United States"; "Early

Iowa Lawyers and Judges"; "Chan

cellor Kent: His Career and Labors";

“Uncertainty in Our Laws"; “Law

Reports and Law Reporting"; “Amer

ican Institutions and Laws"; “Com

memoration Address on Chief Justice

Marshall"; “Opening Address, First

General Meeting New York County

Lawyers Association"; “Address of

Welcome at Banquet of New York

County Lawyers Association"; “Bentham and His School of Jurisprudence";

“Our Law: Its Essential Nature, Eth

ical Foundations and Relations”; “Ben

tham’s Influence in the Reforms of the

Nineteenth Century."

He was Storrs Professor at Yale

University in 1891-92 and delivered a

series of lectures to the students in the

Law School. He afterwards published

his lectures under the title of “The

Laws and Jurisprudence of England

and America." The work shows the

scope of his study of the history and

literature of the law and his fine liter

ary style. It is fitting to quote the

dedicatory note in this book to his

wife :

“A. P. D.

“The years of professional studies’

circuit journeyings, and judicial itiner

ancies, whereof this book is in some

measure the outcome, as well as the time

required for its preparation, have been

taken from your society and companion

ship. The only reparation possible is to

lay these imperfect fruits upon your

lap. As to you indeed they justly belong.

this formal dedication serves alike to

accredit your title and to manifest my

grateful sense of obligation and affection

ate regard."

The most beautiful tribute to the

memory of his wife is the “Memoirs and

Memorial of Anna Price Dillon," which

was printed for private circulation

Mrs. Dillon lost her life on the ill-fated

La Bourgogne in July, 1898, and $00n

after Judge Dillon commenced the

collection of letters which his wife had

written to friends and relations and

published them with a sketch of her

life. Mrs. Dillon all her life had been

active in works of charity and for the

advancement of learning, and these and

other incidents in her life are lovingly

commented on by Judge Dillon in the

book.

On “John Marshall Day," February 41

1901, an address was delivered at Albany"

New York, by Judge Dillon. His in

terest in the celebration of the centennial

of the appointment of Chief Justice

Marshall led him to undertake the W01’1‘

of collecting and editing the hundred3

of addresses that were delivered through

out the United States on that day. This

work iscomposed of three volumes, aggl'e'gating about sixteen hundred pages,

with an introduction. Judge Dillon's

willingness to undertake any work

which he thought would be of interest

or value to the profession, notwithstand

ing the sacrifice of his leisure time, is
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well displayed in the introduction, where

he says :—

"My relation as editor of these vol

umes came about in almost an acci

dental way. A distinguished Justice of

the Supreme Court of the United States

(Mr. Justice Shiras) concluded a letter

acknowledging a copy of my Albany

address saying: ‘A collection of' the

addresses delivered on John Marshall

Day, if put in a permanent form, would,

I think, be very interesting as showing a

concensus of opinion concerning Mar

shall on the part of eminent lawyers in all

parts of the country.’ Just after the

receipt of the letter it chanced that I

had occasion to write to the publishers

of this work, and I inclosed the letter of

the learned Justice and asked them to

undertake the publication, even though

the enterprise might prove unprofitable.

With characteristic liberality they acced

ed to the proposal, annexing the single

condition that I should collect, arrange

and edit the addresses, with a suitable

introduction. Having suggested that

they should make any pecuniary sacri

fice which the publication might involve,

I felt estopped to make the objection,

however well-founded, of want of time.

And so I consented.”

But the pride of his heart, the literary

work which has given him the greatest

pleasure and satisfaction, is “Municipal

Corporations," which Mr. Justice Brad

ley termed "a legal classic." This great

and imperishable treatise (for a classic

cannot die) has but recently reached its

fifth revision, and is now a work of five

volumes in which forty thousand cases

are cited and the whole law of the sub

ject fully presented. The first edition

was published in 1872 and is a one-vol

ume work of about eight hundred pages,

a large book when one considers that

it was prepared by the author without

any aid whatever. What it cost him

in time and labor is well told in

his Davenport Library address, when he

said: "Now it so chanced in the course

of time that I found myself on the bench

of the Supreme Court of the state of

Iowa with an ambition, not unnatural,

to write a work upon some subject that

I hoped might be useful to the profession.

The first and indispensable requisite to

such an undertaking was access to a

full law library. Judge Grant's library

in this city (one of the largest private

law libraries in the country) supplied

this condition. The next requisite,

equally indispensable, was the needed

leisure for study and research, and the

only time possible to a judge was in the

intervals of uncertain length between

the terms of court. The library being

at hand in my own city enabled me to

do what otherwise I could not have

done, that is, utilize the days snatched

from judicial labor by working in the

Grant library, collecting material for

my projected book. I selected my

subject, ‘Municipal Corporations,’

and entered upon the work of thorough

and systematic preparation. Without

the aid of stenographer or typewriter,

and with no previous American treatise

to guide me, I began an examination,

one by one, of thousands of the law

reports, commencing with volume one

of the State of Maine and continuing

through successive reports in that state

to date. In like manner the reports of

every one of the states and of the feder

al and English courts were examined,

occupying all my available time for

about six years. The result of this

research I have never had occasion to

regret. The book was successful, and

it has profoundly affected my whole

professional career."

The development of the law in the past

forty years has been such that it now

requires a work of four thousand pages
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(exclusive of index and table of cases,

which fill a volume of over seven hun

dred pages) to put the subject properly

before the profession of the present day.

In l89l~92 judge Dillon was President

of the American Bar Association, and to

mark his senseofthe value and usefulness

of that organization as the accredited

representative of the Bar of the United

States and of the honor of having

been one of its presidents, he dedicated

the fifth edition of "Municipal Corpor

tions" to that association. Judge Dillon

telegraphed to the president of the asso

ciation, then in session, asking permis

sion to make this dedication,which was

unanimously granted. The Hon. P. W.

Meldrim of Georgia, speaking on the

subject, said :—

“In regard to the telegram from

Judge Dillon, it occurs to me that it

would be proper for us to take some

special notice of it. No living American

lawyer has contributed more to the sum

of our information than he. His great

work on Municipal Corporations will

live after many of the existing corpor

ations themselves shall have perished.

Great as has been his service, yet this

association loves him most because he

has always been with us the charming

companion and friend. It seems to me,

therefore, that a resolution should be

passed to this effect: ‘That the American

Bar Association appreciates the high

courtesy of Judge Dillon in dedicating

to it the new edition of his great work,

and expresses its appreciation of his

courtesy and extends to him its very

best wishes.’ I move, sir, the adoption

of the resolution."

The importance and value of his

judicial and professional labors are well

expressed in an excellent article by

Hon. Edward H. Stiles, an eminent law

yer of Kansas City, published in “Annals

of Iowa," from which is extracted :—

“After a decade of the most distin

guished service on the federal bench

in the fall of 1879, he tendered his resignation, to accept the position of

Professor of Real Estate andJurisprudence in the Law School of

Columbia College, and that of general

counsel of the Union Pacific Railroad

tendered him at the same time. This

resulted in his removal to New YOrk

and thus ended his ofiicial and profs?sional career in the state which he so

deeply loved and had so highly honored

Let us briefly review it before touching

upon subsequent even ts.

“For the repeated honors which had

been bestowed upon him he was indebttd

to no political strategems. I-Iis rapld

advancements did not spring from that

source. They were gained by the Ste???

display of those superlative qualmfi

that inhere in and, as it were. Cm?“

great lawyers and judges, and of wlllfih

the instinct of unremitting toil is the

greatest. He recognized with Carlyle

that ‘there is a perennial nobleness and

even sacredness in work,’ and that l?"

excellence can be attained only by "5

exercise. A more constant Observance

of these principles has rarely been 50 we“

exemplified in any other public man"

“Of his labors on the state dist“ct

bench and the superior abilities he

there displayed as a m'si prius judge‘

no attestation need be added to th?“

carried in what has already been 531d‘

While judge of that court he prepared

and gave to the profession the 51:“

digest of Iowa reports, known as “Dll'lon's Digest." How this came about

he once related to me, and as it illus- \trates the searching industry and thof‘oughness he gave to every undertakingl

I give that relation. He told me that

when he was elected district judge he ‘entered upon the careful study of each sand every case that had been before
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decided by the Supreme Court, as they

appeared in the reports, making notes

as he proceeded and placing each under

its appropriate head; that his sole

purpose in doing this was to familiarize

himself with what the court had decided,

in order that he might not run contrary

thereto, and be in harmony therewith;

that he kept this up and added to it as

additional reports appeared; that it

then occurred to him that by a little

remoulding and enlarging it might be

useful to the profession. This he did,

and that is the way the lawyers of Iowa

came to have what at that time was of

the greatest convenience to them. I

cannot refrain from remarking as I

pass that if all our judges would so

qualify themselves we should have far

less incongruity in our jurisprudence.

"When at the age of thirty-three he

came to be judge and afterward Chief

Justice of the Supreme Court, he brought

to that bench, notwithstanding his lack

of years, equipments of the highest

order; his fitting experience on the

district bench; a thorough knowledge

of the state, her history and people; a

virile and well-poised intellect; a thor

oughly judicial temperament; a keen

and unerring sense of justice; a mind

disciplined by years of the closest

legal study, and, as the result of scholarly

promptings and wide reading, enriched

with varied learning.

“His opinions from that bench, as

well as from that of the United States

Circuit Court are, by reason of his name

and fame, as well as the general sound

ness of the opinions themselves, deferred

to as authority by all the courts of this

country. Those of the state Supreme

Court run through fourteen volumes of

the Iowa Reports. The first case is that

of Welton v. Tizzard, 15 Iowa (7th of

Withrow) 495; the last one, Green'wald

v. Metcalf-Graham 6:’ Co., 28 Iowa

(7th of Stiles) 363. Those of the federal

court will be found in the five volumes

of Dillon's Circuit Court Reports. There

they stand as perpetual memorials of a

great judge and as beacon lights in

judicial history.

“On account of his rapidly increasing

practice in New York," says Mr. Stiles,

"he felt obliged to relinquish his pro

fessorship in Columbia College, which he

had filled with eminent distinction.

In a comparatively few years his client

age embraced some of the largest inter

ests of the metropolis, and he came to be

regarded as one of its ablest lawyers,

and one of the most profound jurists of

the American bar. By high authority

he was ranked as one of its foremost

leaders, and, taken all in all — the depth

and comprehensiveness of his learning,

his distinction as a judge, the accuracy

of his opinions, his strength of argument,

his judicial - aptness, his fame as an

author, his felicity of speech, his general

literary merit, in short, the tout ensemble

of his varied accomplishments — he

may justly be so regarded.

"An important work in his professional

career," continues Mr. Stiles, “was as a

member of the commission appointed

under an act of the legislature of New

York to prepare the charter for the

greater city of New York; that is to

say, the preparation of the charter

uniting into one city three existing

cities (New York, Brooklyn and Long

Island City), each living to a consider

able extent under local laws and each

with different charters; and that would

also bring into the enlarged city a con

siderable area of territory besides that

still remaining under town and village

government. These different commun

ities to be consolidated into one were

located upon three different islands

and upon the mainland, with distinct

histories and antecedents. The problem
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was to form a charter which would com

bine these into one great municipality,

with working machinery adapted to

the whole and to the separate parts.

He took an active and leading part in

framing this charter of Greater New

York, which went into effect on the first

day of January, 1898. The difficult

niceties of this work are apparent, and

its vastness will be appreciated by refer

ring to the charter which is embodied in

the legislative act which vitalized and

put it into effect. It consists of sixteen

hundred and twenty sections and covers

seven hundred and forty-two pages.

The report of the commissioners recom

mending the charter to the favorable

consideration of the legislature covered

thirty-two pages. The consolidation

thus effected remains, with certain

minor changes, and I am authentically

told that it is remarkable how little

litigation has sprung out of the con

solidation itself as respects the meaning

and application of the different sections

of the charter. I think this result may

be largely traced to the clear vision,

keen foresight and wide and varied

legal experience of Judge Dillon, which

enabled him to practically apply his

thorough knowledge of the law relating

to municipal corporations to the particu

lar work in hand."

His career as United States Circuit

Judge was notable. He presided 0n the

bench with dignity, yet was courteous

to the bar and showed great considera

tion to the young lawyers that appeared

before him. The first day of his term

of court was motion day and he made

it a practice always to decide every

motion before adjouming the term. This

often required him to sit up late in

the night studying the cases and con

sulting the authorities, but he felt the

litigants and lawyers were entitled to

prompt action by the court.

When he retired from the federal

bench to go to New York to become

Professor of Equity and Real Estate

Law in Columbia University and to

engage in private practice. there was

universal and profound regret on the

part of the profession in his judicial

circuit. The bar of every state em

braced in the circuit took prompt action

through meetings, resolutions, addresses

and other testimonials to show their

personal affection and their appreciation

of his rare qualities and valuable services

These tributes are especially noteworthl‘i

because they were given not to a man

who had been elevated to a higher office.

but to one who was leaving the bench to

return to practice. Mr. Justice Miller‘s

remarks in response to addresses of

prominent lawyers at the opening of the

June, 1879, term of the United States

Circuit Court at Leavenworth, Kan

sas, give a glimpse of the feelings

of the Bar and of himself occasioned

by Judge Dillon's retirement. HE

Said:—

“The court is in full sympathy with

the bar in the sentiments which have

just been expressed in regard to the

retirement of one of its members

Judge Dillon's resignation is a i055

which must be felt by the bar of the

eighth circuit, by the people among whom

he has administered justice so long and

so well, and by his associates on the

bench of which he is about to take leave

This loss, however, is not equal to its

effects upon all these classes. Hi5

brethren in the courts, who have so

operated with him in the arduous duties

of a judge, who have received his aid,

who have been with him in council

and shared his labors, are the heaviest

losers. ltis, therefore, eminently appro

priate that they should join in testifying

to their appreciation of the man and

his services by directing that the com
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munication from the bar be spread upon

the records of the court.

"If I may be permitted, as the pre

siding justice for the circuit for a period

including the entire time of Judge

Dillon's service in the court, to indulge

in a suggestion of my own special mis

fortune in the matter, I must say that it

is greater than that of others; for he

who I had hoped, as he came later,

might remain longer in this court than

I, and to whom would have fallen the

duty of making the sad comments

appropriate to the severance of our

official relations, is the first to leave

our common sphere of official duty.

“Though in his case the cause is one

which carries him to a less laborious,

a more profitable, and let us hope a

more agreeable and perhaps useful, field

of labor, and though this must, as it

ought, mitigate the pains of separation,

it remains true, as regards myself, that

I cannot hope in any successor, however

talented by nature or accomplished by

learning, the same assistance in the per

formance of my own judicial duties,

and the same relief from unnecessary

responsibility as presiding justice which

have made my relations with him so

pleasant.

"When you add to this the interrup

tion, more or less, of our social relations—

relations which are imperfectly expressed

by the strongest terms of affectionate

friendship and unlimited confidence—

it will be seen with what emphasis I

unite with the bar and other members

of the court throughout the circuit in

this cordial tribute of respect and ex

pression of regret at the retirement of

Judge Dillon from the bench."

It would not have added to his lustre

if Judge Dillon had been made a member

of the Supreme Court of the United

States, but it is pleasant to reflect that

if, on one of the several occasions when

his name was being considered, the

question of place of residence could

have been eliminated and he induced

to accept appointment, there would

have been added an illustrious member

to that illustrious Court.

He is a commanding figure, whether

viewed as lawyer, judge, or author, and

he needs no further honor to fix his place

in the legal history of this country.

More interesting than anything in

this brief sketch will be found Judge

Dillon's Preface to the Fifth Edition

(1911) of his Municipal Corporations,

just issued, which is replete with bio

graphic charm and retrospection. An

extract from his Preface would seem

to be an appropriate conclusion. Judge

Dillon says:

“Over forty-five years have elapsed

since the preparation of Municipal

Corporations began, and more than

thirty-eight years since its first publi

cation. It is therefore not only a child,

but the companion, of the greater part

of a prolonged professional career. Any

justifiable satisfaction I might feel in

its success is somewhat subdued, if not

saddened, by the sombre, although not

melancholy, reflection that in this edition

I am taking final leave of a work which

is intimately incorporate with the studies,

lucubrations and labors of so many

years. If these observations and reflec

tions betray an author's vanity, they

may perhaps on that account even be

pardoned. I have indulged in these

retrospections, not to gratify my feelings,

but because they give opportunity to

add that my chief pride and satisfaction

in the work consists in the fact that it

constitutes the largest and certainly

the last payment that I shall be able to

make on the Baconian debt which I

acknowledge myself owing to this great

profession of the law, to which without

distraction, diversion, intermission, or
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other ambitions I have given fifty-nine

years—the whole of my active life.

The work falls far below my ideal and

far short of what I could perhaps have

made it had I not been engrossed

during all this time with the exacting

duties of a lawyer, teacher and judge.

Yet these obstacles have their compen

sations, for no doctrinaire, no mere

closet student of the law can be thor

oughly prepared to write a practical and

technical treatise on the law of muni

cipal corporations as it exists at this

time and in this country. The author

of a comprehensive treatise on the law

ought to be a person who has the ex

perience and training which are possible

only to the practising lawyer and the

judge. And these qualifications on the

bench and in daily practice I have had

in full measure, and I feel that to this

environment the work is indebted for

a large share of whatever practical value

and usefulness it may possess."

The Law and Lawyers of Balzac

VERY readable paper on "The

Law and Lawyers of Honoré de

Balzac" was read before the Pennsyl

vania Bar Association last June by Hon.

John Marshall Gest of Philadelphia,

judge of the Orphans’ Court. Interest

ing not only as an entertaining legal

essay, but as a piece of discerning liter

ary criticism, this paper will give pleas

ure to all admirers of one of the greatest

figures in the literature of France.

Judge Gest’s command of literature

and of literary expression have won

considerably more than local recogni

tion, and even his technical treatise on

“Drawing Wills and Settlement of Es

tates in Pennsylvania" is enlivened, as

our reviewer pointed out,l with inter

mittent flashes of brilliant wit and radi

ant humor. Among the best of the

papers which he has read before the

Pennsylvania Bar Association have been

“The Law and Lawyers of Dick

ens," "The Law and Lawyers of

Scott," and “The Law and Lawyers

of Pickwick."
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Of Balzac he says: —

“He must be read and judged in the

mass. No single book can be selected

which would give the reader a fair idea

of his genius. He must study and com

pare very many or all of Balzac’s works,

and thus derive a composite impression.

As Champfleury said: ‘There are two

ways to criticize Balzac. First, read and

sit down and write an article. Second,

shut yourself up for six months and

study every detail.’ Balzac may be

justly compared with Dickens for humor,

but Dickens was broader in caricature;

with Thackeray for satire, but Thack

eray was keener; with Meredith for

analysis, but Meredith was more subtle;

with Poe for imagination, but Poe was

more fantastic; with Swift for cynicism,

but Swift was more caustic; with DeFoe

for realistic narrative, but DeFoe sur

passed him in verisimilitude; with Scott

for vivid description of nature and of

men, but Scott was his master as well

as his model. Yet Balzac combined in a

manner altogether wonderful all these

varied powers, in such a way that his



The Law and Lawyers of Balzac 457

baptism of the children of his brain as

the Human Comedy was justified.

Everything is there.

“Balzac was born on May 20, 1799.

He died August 18, 1850. Some authori

ties say it was August 17th, but all

agree that he is dead. At this time it

makes very little difference to Balzac,

and still less to us, which is correct.

In his youth the great Revolution was

recent history, and he saw disorganized

society as it was rearranged by the First

Consul and the Emperor. As he matured

he witnessed the reactionary monarchies

of Louis XVIII, Charles X and Louis

Philippe. His father was a lawyer, and

obedient to the paternal wishes he

studied law, first for eighteen months

with M. de Guillonet-Merville, an ardent

Royalist, and for an equal period with a

notary named Passez. Though duly

qualified he never practised either as

lawyer or notary. The dry details of

the profession were revolting to him.

You cannot harness Pegasus to a plow.

He said to his sister, ‘I should become

like the horse of a treadmill which does

his thirty or forty rounds an hour, eats,

drinks and sleeps by rule, and they call

that living!’ But his time was not

wasted, for it is doubtful if any writer,

not even excepting Scott, found his legal

knowledge more useful.

"His accurate perception and marvel

ous memory enabled him to reproduce

in imperishable words the men whom

he had met and the Code which he had

studied. I have counted the number of

characters in Cerfberr and Christophe's

Compendium of the Human Comedy

who are connected with the law. There

are twenty-nine judges and magistrates,

twenty-three barristers, fourteen attor

neys, twenty-four notaries and twenty

eight office clerks, in all one hundred

and eighteen. Not all prominent, to be

sure, some have only a passing men

tion, but many of them carry on the

main action of the story. There are

altogether some fifteen hundred and

forty men in the Human Comedy, so

that approximately eight per cent of

his male characters have something to

do with the law. His books are crammed

with legal terms and references. The

Code was at his finger ends; and as

modesty can hardly be called the be

setting sin of us common lawyers, it will

do us no harm to read these novels as a

study in comparative law as well as

comparative morals. . .

“Balzac, in his general views of law

and lawyers, more nearly resembled

Scott than Dickens. Like Scott he was a

well-read lawyer, and was impartial in

his treatment of the profession. He could

separate the evil from the good, and

could contrast the upright and learned

judge and lawyer with the trickster and

the incompetent. Dickens, on the other

hand, could see no good in either the

science of the law or in the men who

practised it. He scarcely mentioned law

except in terms of contempt, and nearly

all his lawyers are caricatures. With

Balzac, I say, it was different, though,

to be sure, his standard—perhaps it

was the French standard —of profes

sional ethics is not quite the same as

our own. . .

“Balzac’s pictures of lawyers and their

ofiices abound in his novels, all charac

terized by his minute attention to de

tail. In ‘Cousin Pons' he thus described

the shyster Fraisier and his offices:

‘The room was a complete picture of a

third-rate solicitor’s ofiice, with the

stained wooden cases, the letter files so

old that they had grown beards, the

red tape dangling limp and dejected,

the pasteboard boxes covered with the

gambols of mice, the dirty floor, the ceil

ing yellow with smoke.’ There is a

similar uninviting description of Clapa
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ron’s business oflioe in ‘CésarBirotteau.’

‘Fraisier was small, thin and unwhole

some looking; his red face, covered with

an eruption, told of tainted blood. A

wig pushed back on his head displayed

a brick colored cranium of ominous

conformation. One might have thought

there was pestilence in the air.’

"Regnault in ‘La Grande Bretéche’ is

thus depicted: ‘A man tall, slim, dressed

in black, hat in hand, who came in like

a ram ready to butt his opponent,

showing a receding forehead, a small,

pointed head and a colorless face of the

hue of a glass of dirty water. He wore

an old coat much worn at the seams,

but he had a diamond in his shirt front,

and gold rings in his ears.’

“Desroches is described in ‘ Un Ménage

de Gargon' as having a harsh voice, a

coarse skin, pitiless eyes, and a face

like a ferret's licking the blood of a

murdered chicken from its lips.

“Balzac has a great deal to say about

judges, and most of his judges are honest

men, like Popinot in ‘The Commis

sion in Lunacy,’ and old Blondet in

‘The Cabinet of Antiques.’ The latter's

integrity was as deeply rooted in him

as his passion for flowers; he knew

nothing but law and botany. He would

have interviews with litigants, listen to

them, chat with them and show them

his flowers; he would accept rare seeds

from them, but once on the bench no

judge on earth was more impartial.

“The allusion here is to the practice

which at least up to the Revolution per

mitted, or at least condoned, the per

sonal solicitation of judges and even

the making of presents to them by liti

gants, like the custom in England which

caused Bacon's downfall. Indeed, the

ofiice of judge in France was formerly

salable like an estate. In Balzac’s

novels there are frequent allusions to

the influence used outside of the court

room upon the judge. Judge Camusot,

for example, was completely under his

wife’s influence, and the ladies gener

ally seem to have been very successful

in this irregular practice. In lThe End

of Evil \Vays' the Countess de Sérizy

called on the judge to interview him as

to Lucien de Rubempré, and actually

seized the notes of his examination and

threw them into the fire. The ladies,

said Balzac, have a code of their own,

and laugh at statutes framed by men.

‘If that is a crime,’ said the Countess,

‘well, monsieur must get his odious

scrawl written out again.‘

“To mention those of Balzac’s novels

that possess legal interest is almost to

repeat the catalogue of all. . . . Bal

zac is too vast. It is impossible to dis

cuss the law and lawyers of the Human

Comedy in an hour."

Attorney-General Wickersham on the Big Trust Cases

PEAKING before the Michigan

State Bar Association July 6,

at its annual meeting, Attorney-General

Wickersham discussed "Recent Inter

pretations of the Sherman Act," and

made it clear, in the course of a lucid

study of the Oil and Tobacco decisions,

that the Supreme Court had strength

ened rather than weakened the statute.

He gave his unqualified indorsement

to the Court's application of the so~called

“rule of reason."
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"Those who have thoughtlessly yielded

to the superficial conclusion resulting

from the application by the Chief Justice

of the rule of reason to the interpretation

of the Sherman law,” he said, "can find

but little to justify the idea that the

Sherman law has been made ineffective

by those two decisions, for precisely

the contrary is established by these

two great judgments. The most cursory

examination of the decree in the Tobacco

case — the most casual consideration

of the drastic and far-reaching remedy

imposed — makes it perfectly apparent

that the Sherman law, perhaps for the

first time, has been demonstrated to

be an actual, effective weapon for the

accomplishment of the purpose for which

it was primarily enacted — namely,

the destruction of the great combina

tions familiarly known as trusts."

The Attomey-General reviewed the

Standard Oil and Tobacco cases at length,

and traced the history of the Sherman

law from its enactment, citing the im

portant cases in which it had been

invoked. He continued:

“The only legitimate object and end

of all government is the greatest good

of the greatest number of people. The

means by which this is attained vary in

accordance with the experience and tem

perament of the people. All history

demonstrates the fact that the greatest

prosperity to the state has resulted from

allowing to individual effort in trade

and commerce the utmost freedom

consistent with society at large. The

area of uncertainty in the law has been

greatly narrowed and its scope and

effect have been pretty clearly defined.

The school of literal interpretation has

been repudiated and the application of

a rule of reasonable construction de

clared.

HThere will always be a field of un

certainty in so far as an investigation

of facts is required, particularly when

intent becomes a necessary considera

tion, but this much surely may now be

said to be beyond controversy, that

ordinary agreements of purchase and

sale, of partnership or of corporate

organization do not violate the first

section of the Sherman act, even though

incidentally and to a limited degree

they may operate to restrain competi

tion in interstate or foreign commerce

between the parties to such agreements.

But any contract, combination or asso

ciation, the direct object and effect of

which is to control prices, restrict output,

divide territory, refrain from com

petition or exclude or prevent others

from competing in any particular field

of enterprise, imposes an undue re

straint upon trade and commerce, and

is in violation of the first section of the

act.

"This principle applies to all associa

tions of competitors of the character

usually known as pools, to agreements

with so-called wholesale or retail agents

whereby the manufacture of an article,

even though made according to some

secret process or formula, seeks to con

trol the price at which it may be sold

by purchasers directly or indirectly

from the manufacturer. It applies also

to attempts to control competition

between independent concerns by means

of a common stock holding trust, whether

individual or corporation holder.

“Size alone does not constitute mo

nopoly. The attainment of a dominant

position in a business acquired as the

result of honest enterprise and normal

methods of business development is not

a violation of the law. But unfair

methods of trade, by destroying and

excluding competitors by means of

interoorporate stockholdings, or by

means of agreements between actual

or potential competitors, whereby the
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control of commerce among the states

or with foreign countries in any particu

lar line of industry is secured or threat

ened, expose those who are concerned

in such efforts to the penalties prescribed

in the second section of the act, because

they are engaged in monopolizing or at

tempting to monopolize such commerce.

“It is also now settled that no form

of corporate organization merger or

consolidation, no species of transfer

of title, whether by sale, conveyance

or mortgage; and no lapse of time from

the date of the original contract, con

spiracy or combination, can bar a

federal court of equity from terminating

an unlawful restraint or compelling the

disintegration of a monopolistic com

bination."

Mr. Wickersham quoted from Gov

ernor Woodrow Wilson's work, “The

State," the following:—

“ ‘It is one of the distinguishing

characteristics of the English race,

whose political habit has been trans

mitted to us through the sagacious

generation by whom this Government

was erected, that they have never felt

themselves bound by the logic of laws

but only by a practical understanding

of them based upon slow precedent;

For this race, the law under which they

live, is at any particular time what it

is then understood to be, and this under

standing of it is compounded of the cir

cumstances of the time. Absolute

theories of legal consequence they have

never cared to follow out to their con

clusions. Their laws have always been

used as parts of the practical running

machinery of their politics — part5 to

be fitted from time to time, by interpre

tation, to existing opinion and 50081

condition.’

“If this law," declared the AttomeyGeneral in conclusion, “designed to

protect the people of this country from

the evils of monopoly and to preserve

the liberty of the individual to trade

freely, shall now be clearly understood;

if its true purpose shall be recognized

and its beneficent consequences realized

the twenty years of slowly develop‘?d

interpretation and widening precedent

will not have been without great value

For the law will henceforth be used’

to employ Dr. Wilson's language. 35

a part of the running machinery Of

our political system, adapted to the needs

of our social condition.”

Address of Mr. Justice Holmes to the Harvard

Alumni Association

[The following speech was made by Justice Oliver Wendell Holmes, of the Su

preme Court of the United States, to an audience of several thousand Harvard

graduates at the outdoor exercises in the college yard last Commencement Day. The

address, which was received as a message from the war class of '61, made a deep

and lasting impression because of its poetic sentiment and beauty of diction.—-Ed.]

MR. PRESIDENT and Brethren of

the Alumni: —

One of the recurring sights of Alaska,

I believe, is when a section of the great

 

glacier cracks and drops into the 968

The last time that I remember witness

ing the periodic semi-centennial plunge

of a college class was when I heard
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Longfellow say "Morituri salutamus."

If I should repeat that phrase of the

gladiators soon to die, it would be from

knowledge and reason, not from feeling,

' for I own that I am apt to wonder

whether I do not dream that I have

lived, and may not wake to find that

all that I thought done is still to be

accomplished and that life is all ahead. —

But we have had our warning. Even

within the last three months Henry

Bowditch, the world-known physi

ologist, and Frank Emmons, the world

known geologist, have dropped from

the class, leaving only the shadow of

great names.

I like to think that they were types

of '61, not only in their deeds, but in

their noble silence. It has been my

fortune to belong to two bodies that

seemed to me somewhat alike — the

20th Massachusetts Regiment and the

class of '61. The 20th never wrote about

itself to the newspapers, but for its

killed and wounded in battle it stood

in the first half-dozen of all the regi

ments of the north. This little class

never talked much about itself, but

graduating just as the war of secession

began, out of its eighty-one members

it had fifty’one under arms, the largest

proportion that any class sent to that war.

One learns from time an amiable

latitude with regard to beliefs and tastes.

Life is painting a picture, not doing

a sum. As twenty men of genius looking

out of the same window will paint

twenty canvases, each unlike all the

others, and every one great, so, one

comes to think, men may be pardoned

for the defects of their qualities if they

have the qualities of their defects. But,

after all, we all of us have our notions

of what is best. I learned in the regi

ment and in the class the conclusion,

at least, of what I think the best service

that we can do for our country and for

ourselves: To see so far as one may,

and to’ feel, the great forces that are

behind every detail-for that makes

all the difierence between philosophy

and gossip, between great action and

small; the least wavelet of the Atlantic

Ocean is mightier than one of Buzzard's

Bay - to hammer out as compact and

solid a piece of work as one can, to try

to make it first rate, and to leave it

unadvertised.

It was a good thing for us in our

college days, as Moorfield Storey pointed

out a few years ago in an excellent ad

dress, that we were all poor. At least

we lived as if we were. It seems to me

that the training of West Point is better

fitted to make a man than for a youth

to have all the luxuries of life poured

into a trough for him at twenty. We

had something of that discipline, and

before it was over many of us were in

barracks learning the school of the

soldier. Man is born a predestined

idealist, for he is born to act. To act

is to aflirm the worth of an end, and to

persist in affirming the worth of an

end is to make an ideal. The stem

experience of our youth helped to

accomplish the destiny of fate. It

left us feeling through life that pleasures

do not make happiness and that the

root of joy as of duty is to put out all

one's powers toward some great end.

When one listens from above to the

roar of a great city there comes to one's

ears—almost indistinguishable, but

there-—the sound of church bells,

chiming the hours, or offering a pause

in the rush, a moment for withdrawal

and prayer. Commerce has outsoared

the steeples that once looked down upon

the marts, but still their note makes

music of the din. For those of us who

are not churchmen the symbol still

lives. Life is a roar of bargain and

battle, but in the very heart of it there
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rises a mystic spiritual tone that gives significance is as parts of the unimagin- ,meaning to the whole. It transmutes the able whole. It suggests that even while \dull details into romance. It reminds we think that we are egotists we are l

us that our only but wholly adequate living to ends outside ourselves.

Reviews of Books

INTERNATIONAL LAW

Handbook of International Law. By George

Grafton Wilson. Professor of International Law

erudition. Partly as an indirect conse

quence of its unique position in world

politics, possibly, England at the pres

in Harvard University, Lecturer on International

Law in Brown University and in the United States

Naval War College. American Delegate Plenipoten

tiary to the International Naval Conference.

Associé de l'lnstitut de Droit International. West

Publishing Company, St. Paul. Pp. xxi + 482 + 106

(appendices and mes cited) + 33 (index). ($3.75

delivered.)

International Law. By George Grafton Wilson.

Ph.D., Professor in Brown University, and George

Fox Tucker. Ph.D.. Lately Reporter of Decisions

of the Supreme Judicial Court of Massachusetts.

5th ed. Silver, Burdett & Company. New York.

Boston & Chicago. Pp. xix, 345 + appendices 140

and Index 15. (92.50.)

International Law. By T. Baty. D.C.L.. LL.D.,

of the Inner Temple. Barrister-at-Law. Longmans.

Green & Co., New York. Pp. 346+ index 18.

The Principles of International Law. By T. J.

Lawrence, M.A., LL.D., Member of the Institute

of International Law, Honorary Fellow of Downing

College, Cambridge. Sometime Professor of Inter

national Law in the University of Chicago. 4th

edition. D. C. Heath & Co., Boston. Pp. xxi.

732 + 13 (index). (83.)

A Digest of the Law of England with Reference

to the Conflict of Laws. By Professor A. V.

Dicey. K. C., Hon. D.C.L. 2d edition. Cromarty

Law Book Co., 1112 Chestnut street, Philadelphia.

Pp. xcii + 714 + appendix and index 169. (88.)

Letters to The Times upon War and Neutrality

(1881-1909). with some commentary. By Thomas

Erskine Holland, K.C., D.C.L., F.B.A., Chichele

Professor of International Law. Vice-President de

L'lnstitut de Droit International, etc. Longmans.

Green 8: Co., New York. Pp. xi, 162+ index 4.

($1.75 net.)

International Incidents for Discussion in Con

versation Classes. By L. Oppenheim. LL.D.,

Whewell Professor of International Law in the

University of Cambridge. Cambridge University

Press; G. P. Putnam's Sons. New York. Pp. xi,

129. Alternate pages left blank for notes. (81.)

F GOOD text-books of international

law written in English there is no

lack. American scholarship, however

ripe, can hope to add little to European

ent time is prolific of good writing in this

field, as may be seen merely by referring

to that group of contemporaries which in

cludes Westlake, Lawrence, Oppenheimi

Holland, Dicey and Baty, not to men

tion others of similar distinction. We

Americans, from the time of Wheaton

and Story, have reared a respectable

school of international jurists, and may

take pride in the accomplishments of

Wilson, Moore and Scott. The field of

international law, however, is so U101"oughly covered by a number of exist

ing treatises constantly being brought "_P

to date by new editions, that there 15

little use of a new work, unless it can

offer some special practical advantage

over the others. Such an advanmge ‘5

found in Professor Wilson's Handbook

of International Law. It treats its sub

ject from an American standpoint, with

numerous citations of American authori

ties, and is an elementary text-b00k

particularly well arranged for quick refer

ence. It fully discusses latest phases of

the development of international law’

and it has a well-defined field of useful

ness which readily justifies its appear‘ance.

Professor Wilson in the preparation

of this book recognized the importance

of the Declaration of London of 1909.

and recent events, showing that the

Declaration is in a fair way to be rati
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fied by most of the Powers, have vindi

cated his attitude toward the results of

this notable formulation of new legal

principles. The material of the second

Hague Conference, ‘of 1907, is utilized.

There is also a liberal use of quotations

from recent treaties and state docu

ments. The work thus has an up-to-date

quality. The introductory paragraphs

in heavy type make it easy to

find what is wanted. There are five

appendices, containing (1) the Declara

tion of Paris of April 16, 1856, (2) the

Instructions for the Government of

Armies of the United States in the

Field, April 24, 1863, (3) the revised

Geneva Convention for the Ameliora

tion of the Condition of the Wounded

in Armies in the Field, July 6, 1906,

(4) various acts of the Hague Conference

of 1907, and (5) the Declaration of

London. The book is one of the best

which have appeared in the excellent

Hornbook Series.

This treatise is really an enlarged ver

sion of Wilson and Tucker's Inter

national Law, which follows a similar

arrangement of topics. The latter work,

in its fifth edition, is brought up-to-date

so as to cover the same ground as the

former, without the use of so much

illustrative material. As the first edi

tion appeared as recently as 1901, the

whole subject-matter has freshness. The

appendices contain the same documents,

and the book, which is recognized as a

standard authority, will be found use

ful by those who desire a short,

condensed summary of the rules of

international law in their latest form.

Dr. Baty's "International Law" is of

a more informal character, and is not

what its name suggests, but simply a

discussion of current tendencies rather

than an orderly exposition of principles.

The book is, in fact, a lengthy essay on

the tendency of the law of nations to

advance from the nineteenth century

position of independence to a new posi

tion of interdependence. The writer has

views of his own, which he boldly main

tains and copiously illustrates. It is a

pleasure to read a book marked by such

facility and originality of expression,

and the author's ideas, which much space

would be required to set forth and dis

cuss, are maintained with a stimulating

vigor of style. If a term does not exist

to convey the author's meaning, he in

vents one. By “penetration" he means

the influx of foreign elements asserting

distinct rights of their own in opposition

to those guarded by the territorial sov

ereign, and by “stratification" he means

a breaking up of the system of terri

torial sovereignty to make room for a

new organization of social classes, among

which order is to be maintained by an ap

plication not of the principle of national

independence but of that of what he

calls “federation." The author is strongly

in sympathy with the peace movement,

and does not approve of pacific blockade,

nor of any imposition upon a weaker

power by measures which fall short of

actual war. What he says about arbi

tration is worth attention, and his entire

book, in fact, is extremely readable.

Dr. Lawrence's "Principles of Inter

national Law," first issued in 1895, and

largely rewritten in its fourth edition,

seems to have realized its author's aim

"to present a connected narrative and

give to my account of matters usually

deemed inimical to style a certain amount

of cleamess and literary form." This

well-known and well established work

is perhaps distinguished from most other

treatises of similar scope by a happy

fusion of the academic and literary

modes of discussion. On the one hand

Dr. Lawrence seems to write with the

painstaking care of the scholar, on the

other with a spontaneity and animation
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befitting the essayist. He has smoothed

the current of his narrative and discus

sion by a thorough working over of his

materials, and if the educational value

of a technical work depends upon its

lucidity and attractiveness, this book

in its latest edition is an excellent ex

ample of a popular text-book of the

highest grade.

The treatment adopted permits the

author considerable freedom in express

ing his opinions, not only with regard

to disputed rules, but to the general

trend of the times, and while Dr. Law

rence's views may not command uni

versal assent we believe that they will

not be much objected to in America.

He favors the abolition of some of the

existing rules for the capture of private

property at sea, and in this he will

probably be upheld by the predominant

sentiment in this country. In general,

Dr. Holland is to be classed with the

advocates of peaceable arbitration, and

with the opponents of those who con

sider that the power of nations is

founded on military or economic re

sources, but he is never visionary, and

the views which he has inculcated in the

minds of the students at the Royal

Naval War College are thoroughly prac

tical. His acceptance of the important

results of the Declaration of London is

not precipitate, though the impending

ratification of the Declaration by the

leading Powers might have justified him

in going further. His conclusion that the

United States has the right to fortify the

canal is candid, and certainly does not

show any pronounced anti-militarist bias.

One of the most interesting views

expressed is that the nations may be

drifting toward a new conception of

inequality. Dr. Lawrence takes issue

with Professor Oppenheim's opinion

that the legal equality and political in

equality of nations may exist side by side.

In international law, which is a system

depending for its validity on universal

assent, “what is political is legal also

if it is generally accepted and acted

upon." A certain hegemony which

seemed to be vested in eight great

Powers by the procedure resulting in

the Declaration of London may become

definitely established. According to this

conception of inequality, all the nations

might be legally equal “in matters con

nected with property, jurisdiction and

diplomacy," yet inequal with respect to

rights collectively exercised. “It is only

when they act collectively that they,"

meaning the great Powers, “P055655 a

superintending authority not granted to

any temporary alliance." The outcome

of this tendency may be the develop

ment of an international superintending

organ analogous to the Concert Of

Europe. This view should not be blindly

opposed as undemocratic, but deserves

to be approached solely from the catho

lic standpoint of world-politics. In fact.

it seems to us that the prevailing dog‘

matic insistence on the principle of

equality, if carn'ed too far, may seriously

obstruct the movement which aims at a

closer international solidarity.

Professor Dicey’s treatise on the Con’flict of Laws, first published in 1396’

the second edition of which is carefully

revised, with additions drawn from im

portant cases decided by British c011!’ts

since the original publication of the

work, belongs to a difl'erent class from

that of the foregoing productions, as 2*

scientific treatise of broader scope and

more minute detail. The change of

chief interest to American readers is

the omission of the notes of America"

cases, due largely to the publication of

Professor Beale's “Cases on the Conflict

of Laws," a book which Professor Dicey

declares “ought to be found in every

law library."
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The letters of Professor Holland to

the Times are notable for their singu

larly lucid and concise statements of

principles, and for a dignified diversion

of learned acumen into a journalistic

channel. The letters reproduced are

selected from a greater number in accord

ance with a definite plan. To these

_ letters, arranged in a logical order of

topics, are appended erudite notes which

insure for the volume no little value as

a sort of illustrative case book for the

concrete elucidation of the matters dealt

with in a systematic treatise.

The book deals with recent incidents

in international law, including the Vene

zuelan Controversy of 1902 and 1903,

the question of foreign soldiers in Eng

land in 1909, the Suez Canal in 1898,

the Russian use of Chinese Clothing

in 1904, the Naval Proclamation in

1906, the Question of Coal in War, and

other topics of live interest. The letters

are grouped under the following headings:

(1) Measures short of war for the settle

ment of international controversies, i.e.,

friendly measures, reprisals; (2) Steps

towards the codification of the laws of

war; (3) The commencement of war,

i.e., declaration and immediate effects;

(4) The conduct of war, as between

belligerents: this is covered by eight

important sections, including one on

"the choice of means of injuring”; and

(5) The rights and duties of neutrals.

Professor Oppenheim's "International

Incidents" is not a legal text-book, but

solely a collection of brief statements of

the facts of one hundred real and imagi

nary incidents, which are not discussed.

The incidents are not grouped accord

ing to principles involved, and the sole

object is to provide a basis for oral dis

cussion in classes, the author having

found that four of them could be thus

discussed in the course of two hours.

The alternate pages are left blank for

the notes. The book is certain to be

employed by classes to great advantage

under the supervision of a competent

instructor. Otherwise it is neither

likely nor intended to be of any use,

except possibly to advanced students

seeking profitable exercise of their

powers.

 

CRIMINAL PRACTICE IN

LAND

The Administration of Justice in Criminal Matters

(in England and Wales). By G. Glover Alexander,

M.A., LL.M., formerly Scholar of Downing College.

Banister of the Inner Temple. University Press.

Cambridge. England; G. P. Putnam's Sons, New

York. Pp. 158 (index). (40 cts. net.)

SIMPLE, lucid description of the

workings of the English system of

administering the criminal law is given

by Mr. Alexander in this well printed

little book, in terms that will be readily

understood by laymen and may smooth

the path of American lawyers bafiled

by the intricacies of England's compli

cated judicial organization. The reader

will find an account of the criminal

courts, beginning with the police courts

and gradually working up the ladder to

the Court of Criminal Appeal and House

of Lords. How the courts are consti

tuted, and the mode of selecting the

judges, are clearly set forth, and there are

sections dealing with the various pro

ceedings, though not from a technical

standpoint, and with the successive

stages of a criminal action. The student

of procedure will glean only superficial

information from the book, but it is

well written to serve its particular pur

pose. The concluding pages give a brief

outline of recent legislation for the pro

bation, reform and discipline of offenders

and for the protection of juveniles from

harsh penalties. Appended is also some

interesting matter relating to criminal

statistics and the classification of crimi

nals.

ENG
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flrflcla on Topics of Legal Science

and Relaled Subjects

Asylum. "The Right of Asylum." By

Robert A. Edgar. 18 Case and Comment 74

(July)

“Although, in the absence of traty, one

nation is not bound to deliver up fugitives to

another, there is no princi le of international

law to prevent its doing so 0 its own accord as a

matter of comity or courtesy. And this has been

done on numerous occasions. . . .

"The United States has, on several occasions,

recovered fugitives from other countries with

which no extradition treaties existed, because

they had been surrendered as an act of cour

tesy.

"Extradition treaties covering the most im

portant crimes have been negotiated with most

of the civilized nations of the earth.

“Although there was some doubt about the

matter at first. it may now be taken as settled

doctrine that the surrender of a fugitive cannot

be made by a state, but is a national act, and can

only be done by the United States or by its orders.

The United States may, however, by treaty or

statute, confer such authority upon state ofli

cials; and in the extradition treaty with Mexico

of December 11, 1861, a limited authority was

conferred upon certain state oflicials in the

border states."

Aviation. “AerialJurisdiction." By George

Grafton Wilson. American Political Science

Review, v. 5, p. 171 (May).

"It would seem wise therefore to start from

the premise that air above the high seas and

territory that is rer nullius is free, while other

air is within the jurisdiction of the subjacent

state, ‘and that the exceptions to this rule are

such only as by common usage and public policy

have been allowedI in order to preserve the peace

and harmony of nations and to regulate their

intercourse in a manner best suited to their

dignity and rights,’ and for these exceptions to

the exclusive right of aerial jurisdiction of the

subjacent state, international conferences should -

by agreement immediately provide."

See Interstate Commerce.

Charitable Relief. See Old Age Pensions.

Carriers.

Criminal Procedure. "Criminal Justice in

Kansas." By Prof. William E. Higgins, Uni

versity of Kansas. 2 Journal of CriminalLaw and

Criminology 247 (July).

"Whatever may be the practice in other juris

dictions, the trial court in Kansas has not been

stripped of its power to control the progress of

the case. It may make rules to govern the con

duct of the business of the court, and in the trial

it has a large discretion in limiting the examina

tion and crossexamination of witnsses. In

Stale v. Laird, 79 Kan. 681, upon complaint of

the refusal of the trial court to permit cross

examination ‘as fully as justice demanded.’ the

court said: ‘An examination of the abstract

shows that some of the grounds of complaint are

ve technical and that the rulings of the court

coiild not in any degree prejudice the rights of

the defendant.’ '

The opinion of the Court in this cax contains

the following admirable sentiment: —

"The pro r administration of justice and

the prompt ispatch of pending business demand

that time shall not unnecessarily be con

sumed in the discussion of unimportant

and frivolous questions or in the pram

tation of immaterial or irrelevant testimony.

Trial courts are charged with the duty of giving

to every litigant a full and fair hearing, and at

the same time of transacting business as rapidly

as the roper administration of justice will per

mit. o discharge this diihcult task requires

patience, forbearance and at times the enforcement of rules which may seem harsh and arbi

trary."

"Imperative Law Reforms." By Edward J.

McDermott. Editorial Review, v. 5, p. 643

(J lily)

“The greatest hindrances to justice in our

criminal courts are the following: —

“(1) Unpunished perjury, the natural loss of

witnesses by delay, and the systematic and

corru t dis rsal of important witnesses from

the ace 0 trial;

“(3) The refusal of courts to compel a defend

ant to produce documents or other physical

things that may make his guilt clear;

"(3) The abuse of expert testimony;

“(4) Reversals in appellate courts on the

ground of petty technical errors in mere pro

cedure;

“(5) Maudlin sympathy for the accused in

conspicuous cases on the part of the public or

of the low or semi-criminal classes that hang

about the courts during exciting trials; and the

reluctance of jurors and sometimes of judges to

punish any criminal adequately, especially if he

be an influential murderer or have money enough

to pay for o n legal aid and disguised illegal

assistance. ven the press is sometimes used to

create public opinion in favor of such accused

rsons. . . .

“The law everywhere should be so amended

that the accused in his plea should be compelled

to state whether his defense is (1) that he was

not guilty of the act char ed, or (2) that he did

the act in self-defense, or 3) that he was insane

at the time he did the act. Under neither off

these pleas should the court admit the sort 0

evidence that is usually offered to invoke the so

called ‘unwritten law. The accused should be

allowed to offer no evidence of insanity unless he

filed the special plea of insanity. Such a reform

in procedure would prevent the abuse of this
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feigned defense. In such cases‘the officers of the

state would not be taken by surprise, but would

have ample time to prepare themselves with

testimony as to the sanity of the accused. The

law should provide that when the accused, at

his arraignment, has pleaded ‘insanity,’ he shall

be confined at once in some suitable, safe place

where he may be observed and studied by ex

perts appointed by the court for a reasonable

time under good conditions for the observation

of his conduct at a time when he does not know

that he is being observed and when his shamming

may be the more easil detected. This plan,

without any statute en orcin it, has been suc

cessfully tried in St. Louis. he court and the

jury will thus have the benefit of the examina

tions and observations of disinterested experts

who will probably be able to detect whether the

accused is really unsound in mind or only

feigning."

“Proposed Reforms in Criminal Procedure."

By Charles F. Bostwick. 2 Journal of Criminal

Law and Criminology 216 (July).

"The defendant should not be granted the

privilege of silence. It is not to be denied that

in the days when almost every offense was

punishable by death, and the defendant himself

was not permitted to testify, it was eminently

proper that he should not be com lied to testify

against himself. It would be e rontery on my

part to call your attention to the changed con

ditions in which this rule is now invoked. Sufiice

it to say, that the honest and innocent man

when accused, demands a hearing and insists

upon explanation. The Lord Chief Justice of

England has said: ‘For an innocent man, the

sooner his defense is raised, the better.’ (Rex. v.

Maxwell, 2 Crim. App. Cases, 28.) The rule has

therefore come to be only another aid to the

hardened criminal in his efforts to escape pun

ishment, with no corresponding benefit to the

innocent; thus adding another of the causes that

have made the administration of the criminal

law a disgrace. A change in this respect would

tend to abolish the examination by the police

before hearing, which is now necessary because

of this privilege, and which has caused so much

adverse comment.

"The judge should not be restrained from com

menting upon the facts. The successful opera

tion of this rule in England has made every

thinking prosecuting attorney admit that it is,

in theory at least, the better practice: and the

only substantial and effective argument that

has been offered against it is, that the character

and ability of the elected judges in certain

localities would make the rule unworkable

here. An argument to which I must admit there

is some force."

See Evidence, Procedure. Self-Incrimination.

Criminology. "Anglo-American Philosophies

of Penal Law, IV; The Philosophy of Responsi

bility." By F. H. Bradley. From his "Ethical

Studies" (London, 1876). 2 Journal of Criminal

Law and Criminology 186 (July).

What the ordinary man means by moral re

sponsibility is first considered. “According to

vulgar notions, a man must act himself . be now

the same man who acted, have been himself at

the time of the act, have had sense enough to

know what he was doing, and to know good from

bad. In addition, where ignorance is wrong,

not to have known does not remove accounta

bility though the degree of it may be doubtful.

And everything said of commission applies

equally well to omission or negligence."

From this topic the author takes up the con

troversy over Freedom and Necessity. Necessi

tarianism "fails in this, that it altogether ignores

the rational self in the form of will; it ignores it

in the act of volition, and it ignores it in the

abiding personality, which is the same through

out all its acts, and by which alone imputation

gets a meaning. . . .

“If the self is ignored in the psychology of

our Determinists, or recognized in a sense which

is not the vulgar sense, then responsibility and

punishment and all the beliefs intellectual

and moral, which hang from (as we have seen) and

involve in their being the reality of the vulgar

sense, with the non-reality thereof, fall and are

destroyed; or survive, at most, in a form and a

shape which, whatever and however much better

it may be, is absolutely irreconcilable with the

notions of the ple. A criminal (in that view)

is as ‘responsi Is’ for his acts of last year as the

Thames at London is responsible for an accident on

the Isis at Oxford, and he is no more responsible."

“The Sexual Root of Kleptomania." By

Dr. Wilhelm Stekel. 2 Journal of Criminal Law

and Criminology 239 (July).

This paper is an abridgment, by Mr. Adal

bert Albrecht, of Dr. Stckel's article in the

Zeitschrift fur Sexualwissenschaft. Many cases

of kleptomaniacs whose acts were caused by un

gratified sexual desire are given. Many of the

subjects are persons of high mental and moral

character who reform after the physiological

cause has been removed. "These examples

show us the tremendous importance of sexual

instinct in the origin of kleptomania. Similar

examples might be given relating to pyro

mania, the impulse to set fire to something; and

hydromania, the pleasure of playing with water."

See Juvenile Delinquency.

Employers’ Liability. See Workmen's Com

pensation.

Evidence. "Testimony of Defendants in

Criminal Prosecutions." By John Appleton.

4 Maine Law Review 259 (June).

This article is a copy of a letter written by

Chief Justice Appleton of the Supreme Judicial

Court of Maine in 1866 upon the propriety of

admitting defendants in criminal cases to give

testimony, on their own behalf , if they so elect.

Government. "The Unlimited Franchise."

By Max Eastman. Atlantic Monthly, v. 108,

p. 46 (July).

"The disorder, the indignity and irregularity,

the scattered extravagance, squabblin , and

mud-slinging, and general uncertainty-a l these

aspects of our government which make it un

satisfactory to contemplate—are signs that it
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is doing well. Democracy does not aim to pro

duce a government as com lete and regular and

satisfying to the cultivat mind as possible; it

aims to produce a government somewhat loose

and dirty, in which the citizens are great as indi

viduals. Remember that a republican govern

ment is a continuous education. and you will

not expect to find in it the virtues of a graduation

ceremony. You will expect to find the children

kicking out u n all sides, overturning things

the moment t ey begin to run smooth, forever

putting up irrelevant questions, and in general

making it ap 1' that nothing is being accomlish . lf tligrle is an thing II‘! this world that

ooks like a complete ailure, it is a successful

kinder arten. And much the same thing is

true 0 a successful experiment in self-govern

ment. The success is inside of individuals. It

is happiness, and experimental knowledge, and

mora independence, and humility."

“Political institutions in Liberia." By George

W. Ellis, F.R.G.S., K.C. American Political

Science Review, v. 5, p. 213 (May).

Income Tax Amendment. See Taxation.

Insanity. See Juvenile Delinquency.

international Arbitration. "Wanted — An

International Police." By Rear-Admiral Casper

F. Goodrich, U. S. N. Nineteenth Century, v. 70,

P- 24 (J uly)

“Suppose some strong Government whose

motives are above suspicion, which has nothing

to gain by the new order of things, after recog

nizing existing boundaries on the principle of

1411' passidetis, and likewise recognizing the right

of every country to regulate its affairs in its own

fashion within those boundaries, were to invite

the other strong nations to unite in threatening

to intervene jointly on the side of any Govern

ment which agreed to submit international

difl‘erences to The Hague should hostilities be

come imminent, and against the other refusing

so to submit its case? The Hague tribunal

would then become a real court, with a visible

and overwhelming police to compel acceptance

of its judgments even against a party in absentia.

The matter in question would be adjudicated on

its merits, even if one party obstinately refused

to appear in court, and the decision would stand.

in some such manner as this the dream of the

two young men who, many years ago, pondered

over this great problem, may yet come substan

tially, if not exactly, true. The suggestion is at

least in consonance with the growth of the

nation from its origin in the family. That nations

should ever be willing to give up their right of

private vengeance seems to the majority of per

sons today absurd and fantastic in the extreme.

In the same spirit their great-grandfathers

scouted the idea of abandoning the duel as not

in keeping with a proper sense of honor, but

swords are no longer worn and gentlemen realize

that dis race lies in their own words and deeds,

not in w at others say of them."

"Diplomacy and Arbitration, II." By Rear

Admiral A. T. Mahan, U S. N. North American

Review, v. 194, p. 124 (July).

"Not long ago I was the guest of_a large ‘club

in New York, devoted to economical subjects

and interests. and was an interested listener to

several speeches which found their_common

inspiration in the belief that arbitration could

be substituted for war in all cases. . . . Much

stress was laid by one of the speakers upon lb;

opinion expressed to him by a well-known presi:dent of an American university, that no one 0!

the wars in which the United States has bet}!

involved could not have been avoided. Thisii

one of those remarks which says either too little

or too much. If it is meant that In each in

stance, if both parties had been reasonable and

righteous in their acts, there need not_ have

been war, too little was said. No onemll d15

pute the assertion so qualified. If it IS meant

that, things being as they actually_were. “I

could have been avoided, too much is_afl5rme¢

Doubtless opinions may differ, and this mayconsidered matter of opinion, but as such It

may be discussed.

"Of the Mexican War I have no compete“t

knowledge; but with the War of 1812, with ‘he

conflict of views and interests which led to the

War of Secession, and to a somewhat less deg"?

with the War of Spain, I am familiar. “ 1t is

meant that an arbitral court could have settled

these disputes upon legal grounds. the fePlY_‘§'

that, in one of the two principal causes which

led to the War of 1812, Great Britain. wink

maintaining the necessity and consequent Pm‘priety of its action, admitted it to be without

sanction in law. An arbitral court could have

afiirmed no more. In 1861 a like 3l’blt_l’3tl°n'

whatever its result in conceding or denying the

right of secession, would have maintained slaYerl'

in existence for generations longer, for the UH"

States Government did not allege slavelfy 35;

justification of the war; a course which alien?!

many warm foreign sympathizers. Abollm‘li1

was a war measure pure and simple. It C031

never have been a result of legal arbitration

“The Permanent Court at The Hague." BY

Dr. Algernon S. Crapsey. 18 Case and CMW'”

59 (July).

“The Permanent Court at The Hague is "0"

and under the circumstances cannot be. other

than an arbitral tribunal. It has no POWFY, m

compel the defendant in an international lrflga'

tion_ to plead before it, nor can it compel eitllflr

of the contending parties to accept its dew”There is as yet no police power behind the C05“?

to enforce its commands. The parties m 11"‘gation which plead at its bar are there by

mutual consent, and, when decision is rendered'

it is the same mutual consent that makes the

decision binding. It may be said that a court 9°

situated is just no court at all. It goes thin!!!‘1

the motions of judicial life without being alive‘

It is of the very essence of the court that it can

enforce its decrees. But while it is true thal

this court has at present no physical power to

sustain its judgment,it is of an immense

moral power. It has be ind it the moral fol’Ce

of the world. It is an established organ of W01‘id

0 inion. Any nations who have consented 1°

he Hague Convention establishing the com:t

who shall henceforth refuse to submit the"
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quarrels to its adjudication will be visited with

the condemnation of the world, and any nation

which, having submitted its case to the court,

shall refuse to abide by its decision, will be out

lawed by the rest of the nations. This world

condemnation and national outlawry will be

found to be more effective than the constable’s

mace or the policeman's club. They will be as

powerful to secure obedience to the behests of

this august tribunal as were excommunication

and the interdict, in the middle age, to secure

obedience to the spiritual power of the Church."

International Law. See Asylum, Maritime

Laws.

International Prize Court. See Maritime

Law.

Interstate Commerce. “The Liability of the

Initial Carrier under the Interstate Commerce

Act." By Jacob S. New. 73 Central Law Journal

4 (July 7).

"This amendment [the Act of 1906] is of great

value to shippers, as in a great many cases

where an interstate shi ment was involved, and

where the value of t e shipment was small,

they were without remedy, because of the ex

pense which would be entailed upon them,

together with the loss of time, in bringing suit

in a foreign forum. The trend of the decisions

has demonstrated that the courts are willing

and ready to administer the provisions of this

legislation with liberality, and, also, with a

desire to do justice between the parties."

Juvenile Delinquency. "Feeble-Mindedness

and Juvenile Crime." By George A. Auden.

2 Journal of Criminal Law and Criminology 228

(July)

“The returns from the state inebriate institu

tions have been purposely excluded from con

sideration in this paper, but enough has been said

to show the enormous total amount of crime

which is the outcome of feeble-mindedness.

Neither the prison nor the asylum is the right

place for these feeble-minded criminals. There

is no place for their custodial care in our present

scheme of social polity, and we are driven to

the strange conclusion that the best chance for

the individual and for society at large is, under

existing circumstances, the commission of some

serious crime, such as murder or arson, which

will remove him for a lengthy period from

further opportunities for anti-social action. By

the removal from our penal establishments of

the admittedly feeble-minded prisoners (on

whom punishment and prison disci line are

recognized as having no deterrent e ect), the

opportunities for greater specialization and

classification of the same prisoners by the Borstal

system, and b the recent r ulations for the

provision of umanizing in uences, will be

greatly increased. It is evident that an indeter

minate sentence with statutory power to transfer

to some form of institution which shall be sub

stituted for the prison, affords the only satis

factory solution to the question."

Kleptomania. SeeCriminology.

Labor Laws. “Tendencies of the Labor Leg

islation of 1910." By Irene Osgood Andrews.

American Political Science Review, v. 5, p. 224

(May)

“It is robable that the labor legislation of

the next ecade at least will be concerned mainly

with the prevention of accidents in mines, fac

tories and on railroads, and with establishing

some just s§stern of compensation for injured

workmen. ut no such system will be adequate

which does not include relief for industrial

diseases as well as for accidents."

Lex de Majestate. "The Women of the

Cmsars, IV; Tiberius and Agrippina." By Gug

lielmo Ferrero. Century, v. 82, p. 610 (Aug.).

"Too credulous of Tacitus, many writers have

severely characterized the facility and the

severity with which the Senate condemned those

accused under the tea: de majestate: they consider

it an indication of ignoble servility toward the

Emperor. Yet we know very well that the Roman

Senate at that time was not composed merely

of adulators and hirelings; it still included many

men of intelligence and character. We can

explain this seven'ty only by admitting that

there were many persons in the Senate who

judged that the Emperor could not be left de

fenseless against the wild slanders of the great

families, since these extravagant and insidious

calumnies compromised not only the prestige

and the fame of the ruler, but also the tran

quility, the power and the integrity of the

empire."

Maritime Law. "The Declaration of Lon

don." By Sir Thomas Barclay, M.P. Fort~nightly Review, v. 90, p. 126 (July).

"At the outset of this article I mentioned that

I was not sure that we were wise in promoting

the establishment of an International Prize

Court. The object of instituting such a Court

was to avoid the bias which it is supposed weighs

in the decision of cases by belligerent courts.

But how do we know that the International

Court would notbejust as much biased in favor

of the neutral interest? . . .

“The new Convention prescribes that the

Court shall be com sed of fifteen members out

of the whole panel Article 14). Of these fifteen

members Great Britain, France, Germany,

Austria-Hungary, Russia, Italy, the United

States and Ja n each aplpoint one (Article 15).

A schedule 0 the other owers is appended to

the Convention, under which they take their

turn. . . . The American bias is in favor of

immunity from capture, and this may be taken

to be the bias of all the weaker states, possibly

of the whole of the seven subsidiary countries.

Of the eight permanent 'udges, besides those of

the United States, the Austro-Hun arian judge

might be suspected of a similar ias against

Great Britain. The same would probably be

true of the state to which the captured vessel

belonged. Thus, out of the eight permanent

judges, almost certainly three would be biased

against Great Britain; possibly, with all the
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subsidiary seven, as many as ten out of the

fifteen! . . ."

“In any case, I do not think the subject has

been considered with sufiicient fullness to war

rant this country joining in any scheme of such

a revolutionary character as that involved in

the creation of an International Prize Court.

That the Convention can be determined at the

end of twelve years (Article 55) is not an argu

ment in favor of an experiment which might

oblige Great Britain to play an invidious and

unpopular part among her fellow nations.

“It is true that the preamble to the Declara

tion refers to Article 7 of The Hague Convention

for the establishment of an international Prize

Court, but it does not seem to me that ratifica

tion of the Declaration necessarily implies

ratification of The Hague Convention. The

ratification of the Declaration might, therefore,

precede the ratification of the Convention. the

ratification of the Convention being specially

reserved until further consideration. ’

“The Declaration of London." By R. A. Pat

terson. Contemporary Review, v. 100, p. 77 (July).

“Should the other Powers decline either to

alter the wording of the Declaration, especially

on the point of conditional contraband, or to

come to an agreement clearing up doubtful

points, it would seem as if they construe its pro

visions in a manner less favorable to this coun

try than is claimed by those supporting ratifica

tion. If this be correct we should surely be

unwise to tie our hands, and lose our independent

position by ratifying the Declaration of London

in its present form.’

Medical Jurispruder’tce. See Criminology.

Monopolies. “The Supreme Court Decisions."

Symposium of articles by Judge Peter S. Gross

cup of the United States Circuit Court of Ap

peals, William Jennings Bryan, and four promi

nent New York lawyers, John Larkin, Frederic

R. Coudert, James M. Beck and Samuel Unter

myer. North American Review, v. 194, p. 1

(J 111)’)

Iudge Grosscup, writing of “The Judgment,"

says that the Court, in turning upon itself,

repealed an interpretation that had previously

made the Sherman Act "a wholly misconceived

and misdirected public experiment." Till these

decisions, every one except the “law” had recog

nized the fact that the economic current had

changed, and business had come to operate

through combinations. Now the Court recog

nizes this fact, says Judge Grosscup. The

Standard Oil decision is “a turning event in the

life of the nation.” From the standpoint of the

business man the act as now construed is still

not definite, but he is subjected to no greater

hardship, in having to determine what restraint

of trade may be unreasonable, than in being

held by the law to other liabilities, such as those

of “reasonable care" with regard to the safety

of others, or what is called fraud or fair dealing

in one's business relations.

Mr. Bryan, discussing “The Reason,’ makes

the characteristic assumption that judges are

rone to have either an aristocratic or democratic

bias, of which they are unconscious, and that the

President, himself possibl biased, might un

consciously select judges 0 plutocratic leanings,

and in this way the practical unanimity of the

opinions in the two great cases would be

accounted for. On the other hand, “if it ‘just

happened’ that in the selection of eight judges

all should take the view of Justice White, and

if it is not accounted for by bias on great subjects,

then it shows what a lottery is conducted at the

White House when the President blindfolds

himself and picks judges at random, only to

find that all the prizes have gone to those who

do not fear ‘reasonable’ trusts and none to those

who oppose all restraint of trade." Which seems

to us to show a little cloudiness of reasoning,

for if the views of the judges are not accounted

for by bias the President must have succeeded

in obtaining impartial judges whose agreement '

on any question cannot be the result of mere

chance. Mr. Bryan also takes the untenable

position that the decisions are judicial legisla

tion in a sense repugnant to our institutions, a

view which if camed to a logical extreme would

make Congress the legal sovereign, as Parlia

ment is the legal sovereign of England.

Mr. Larkin, writing of "The Effect,” says that

the decisions "should satisfy every citizen because

the object of the act has been attained. Danger

to the country comes only with corporations of

giant size whose power and wealth when com

bined with others make them no mean rival

to the power of the country. To restrain such

power and keep it within bounds was the real

purpose of the Anti-trust Act. The phraseology

of the act was but a means to this end and this

end has now been brought to pass."

Mr. Coudert, taking for his subject “The

Record," luminously traces the history of the

law of monopoly, and his article is scholarly

and valuable. He thinks that “the emphasis

placed upon the words ‘reasonable’ and ‘the

light of reason’ by the Court in the Standard Oil

case was perhaps unfortunate. It is quite

probable that for the words ‘reasonable’ and

‘unreasonable’ with regard to restraints of trade

the words ‘direct’ and ‘indirect’ restraints could

be advantageously substituted. This would put

the test of validity in a clearer, less subjective

and metaphysical light and distinguish between

combinations which have for their primary pur

pose restraint of trade and those contracts which

may incidentally restrain trade, but whose main

object is the sale of a business. . . .

 

“From the analysis already made it seems to

us that the language of the statute and the re

sults of all the decisions as to the Anti-trust Act

bear out the view that all (ontracts and combina

tions which directly tend to restrain trade are

unlawful, and that all attempts to monopolize,

brought about by whatever methods, whether old

or new, are equally within the statute. . . .

“The warfare against modern monopoly is

being carried on with the rusty weapons of

mediaeval England, and any confusing economic

result should not be attributed to our courts. . . .

The Sherman Law, if construed absolutely and

literally, according to the most approved Chinese

method, would result in complete economic
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stagnation. Interpreted rationally in the sense

intended by its originator, as declaratory of

well-settled rules of common law, it will not

annihilate business nor even perhaps very seri

ously impair its development. It is, however,

calculated to leave the whole question of ‘mo

nopoly’ and ‘combinations in restraint of trade’

in an uncertain condition necessarily resulting

in suits and prosecutions in which courts and

jury must determine in every case whether there

was restraint of trade or attempt to monopolize,

and all this with results of very doubtful value

to the community. The real difficulty lies in the

fact that the nation has not as yet thought out

any intelligent legislative programme which will

adequately deal with new and largely untried

economic conditions."

Mr. Beck, dealing with "The Quandary,"

says: "The Sherman Law is an anachronism in

the age of steam and electricity. Ajax defying

the lightning has never impressed me with his

wisdom. I much prefer the homelike but more

practical spirit of a Franklin, who not only dis

armed the lightning, but turned electricity to

practical uses of great moment. The states

manship of the future will consider a law, which,

while forbidding in clear, positive and scientific

language, the abuses of combination, will yet

recognize that the spirit of association is at once

the most potent and noble manifestation of pres

ent civilization. To this end, the Trust deci

sions just announced will undoubtedly contribute

in their clear recognition that the law is impotent

to forbid all combinations which incidentally

restrict competition, but the problem is, in its

last analysis, legislative in character, and what

is imperatively needed is a saner public senti

ment, which will compel Congress to conform

the laws of business to the irresistible and cen

tri tal tendencies of steam and electricity."

r. Untermyer, writing of "The Remedy,"

says: "From the very beginning the execution

of the law was intrusted to unfriendly hands and

so it has continued to this day. That is the key

to all our present difficulties and to the many

worse ones that are to come. . . . In so far

as the criminal sections of the statute have been

invoked it has savored of rsecution. Courts

and juries have rightly re used to lend them

selves to the perpetration of such manifest

injustice. . . .

"The proposed remedy may be summarized

as follows: —

“(1) The compulsory federal incorporation of

all corporations engaged in trade or commerce

between the states or with foreign countries.

"(2) The creation of a commission similar in

its powers over business corporations to those

now possessed by the Interstate Commerce

Commission over railroads and the utilization

in that connection, so far as possible, of the

present Commerce Court.

"(3) That this commission pass upon the ri ht

of every applicant for a federal charter, and t at

where violations of law exist which would pre

vent the grantin of such a charter such viola

tions should be rst removed.

"(4) That the commission have power to

authorize and approve agreements that will be

enforcible in the courts in the form of pools.

kartels, or syndicate arrangements for regulating

competition in any industry, provided such

agreement does not have the effect of unreason

ably restricting competition or of operating as a

direct restraint of trade; that in that connection

it be empowered from time to time to determine

the extent to which prices may be fixed or pro

duction restricted, and particularly to prevent

any interference by the parties to the agreement

with outside competition.

"(5) That the Sherman Anti-trust Law be

enforced against existing offenders, and that the

execution of the details of the judgment be

intrusted to the commission, subject wherever

necessary by reason of constitutional limitations

to the approval by the Court and the adoption

by the latter of the findings of the commission.

“(6) That (a) the criminal section of the

Anti-trust Law, (b) the provisions allowing an

injunction against the creation or continuance

of violations, and (c) the provisions for the sum

mary seizure and confiscation under section 6

of all property in interstate transit of any cor

poration operating in violation of the statute

be rigidly enforced."

"The Standard Oil Decision: The Rule of

Reason." By H. L. Wilgus. 9 Michigan Law

Review 643 (June).

"It is not quite clear therefore why the court

should in a case not requiring it, and when the

question was touched upon only incidently in

the briefs — because it had been considered

practically settled for fifteen years, suddenly

reverse itself, and mount that ‘unruly horse’

public licy—which no court has ever ct

success ully ridden and which will vary as it as

heretofore in matters of this kind, on the uity

side ‘with the length of the Chancellor's oot,’

and on the legal side from Hull's ‘per Dieu, if

the plaintiff were here, he should go to prison

till he paid a fine to the King,’ because he took

a bond from a dyer not to use his dyer's craft in

town for half a year (Dier's case (1415), Y. B.

2 H. V. f. 5, pl. 26) to the House of Lords’ con

clusion that a combination to en ross all the tea

trade between Shanghai and urope, to the

exclusion of the plaintiff, was not unlawful

so as to ive the plaintiff an action for damages

(Mogul teamshifi Co. v. McGregor, A. C. 25);

the court here, owever, was careful to point

out that while this was a contract in restraint of

trade, it was not unlawful. so as to give a third

party an action for damages; they did not hold

that it was a contract in ‘reasonable restraint

of trade,’ so that one part to it would have

had an action against anot er for damages for

refusing to abide by it; they probably would have

refused to enforce it so, because it was in unrea

sonable restraint of trade (Nordenfelt v. Maxim,

etc., Co., A. C. 535). And it is safe to say that

had the case arisen before 1844, the court would

hardly have held under the laisscl faire rule of

reason so fashionable at the time that the

English statutes did not appl as they before

had been interpreted. It would have been left

to Parliament, as it was, to abrogate the statutes

and establish a new policy.

“However, if hereafter the common law rule

of reason is to apply, and though this will lead

to a sea of uncertainty, if one can judge by the

conflict in the views of the members 0 the
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court, perhaps the ultimate result will not be

greatly difi'erent, except to throw a greater

urden on the government in getting at and es

tablishing the facts in each case. There is

not much in the common law rule of reason,

except its uncertainty, to ive comfort to any

of the large trusts to classi y themselves among

the sheep instead of among the goats."

There is a very full review of case law, classified

under distinct sub-headings. "There is not much

in the common law rule of reason, nor in the cases

reviewed. to furnish much of aid or comfort to

such existing institutions as are similar to those

:hat'have been challenged in the courts hereto

ore.

"The Future of Anti-Trust Legislation." By

Gilbert H. Montague. Editorial Review, v. 5,

p. 619 (July).

"Criminal statutes, it is obvious, should be

absolutely definite in their terms, and any

uncertainty should, if possible, be avoided.

Eminent lawyers have expressed the fear that

indefiniteness and uncertainty lurk in the lan

uage of the Sherman Act, because, to quote the

Supreme Court in the Standard Oil case: —

" ‘As the acts which may come under the

classes stated in the first section and the restraint

of trade to which that section a plies are not

specifically enumerated or definecl)— it is obvi

ous that judgment must in every case be called

into play in order to determine whether a par

ticular act is embraced within the statutory

classes, and whether if the act is within such

classes its nature or effect causes it to be a re

straint of trade within the intendment of the

act.‘ . . .

"The futility of indiscriminate anti-trust

statutes has long been demonstrated by business

experience, and more recently by the highest

judicial authority in the United States. The

anti-trust statutes in force in many of the states

must be pruned of indefinite and impracticable

prohibitions in order to be truly effective. What

particular form such statutes should take will

depend, in large measure, on how workable

the federal anti-trust statute,as now interpreted,

is found to be. Such a statute should forbid no

method of organization evolved out of normal

competition. Yet it should prohibit, in compre

hensive fashion, every improper interference with

trade and competition."

"Review of the Opinions of the Supreme

Court of the United States in the Standard Oil

and Tobacco Cases." By Albert H. Walker.

73 Central Law Journal 21 (July 14).

"The motives of Chief Justice White in com

posin and promulgating his Standard Oil or

his obacco obiter dicta . . . were probably

based upon the following sincere, though errone

ous, opinions relevant to the science of eco

nomics: —

"First. Restraint of competition always con

stitutes restraint of trade, and would therefore

always be prohibited by the Sherman Law if the

statutory phrase ‘restraint of trade’ were to be

construed without any limitation-_

“Second. Restraint of competition is in many

cases economically wise and ethically proper;

and when it is so it ought not to be the subject

of statute prohibition.“Third. lrkl‘he only way to prevent the Sherman

Law from prohibiting manycases of economically

wise and ethically roper restraint of competi

tion is to construe tlie statutory words ‘restraint

of trade’ by means of some limitation which will

confine those words to non-ethical restraint of

trade, and that result can be accomplished only

by limiting them by some such word as ‘unrea

sonable’ or ‘undue’ or ‘injurious.’

"The line of argument suggested in the last

three paragraphs has long been sincerely enter

tained by many excellent men, including Chief

Justice White; but all of those men must have

overlooked one particular p in the argument,

the undeniable existence 0 which quite vitiates

its conclusion. That gap consists in the eco

nomic fact that restraint of competition never

does, when it is ethical, result in restraint of

trade, and therefore never falls within the un

limited statutory phrase ‘restraint of trade‘ as

that phrase is used in section 1 of the Sherman

aw."

Municipal Corporations. "The Quasi-Con

tractual Obligation of Municipal Corporations."

By Jerome C. Knowlton. 9 Michigan Law Re

view 671 (June).

"The courts have considerably modified their

views on the question involved, during the past

thirty years, and to an extent that renders a

recovery in quasi contract a inst municipal

corporations very doubtful." he author ana

lyzes what he calls a "truly bewildering" mass

of cases, under the topics, "Liability for Money

Had and Received," "Liability for Labor and

Material Furnished," and "Le islative Prohibi

tion of the Quasi-Contractual bligation."

Old Age Pensions. "The Constitutionality

of Old Age Pensions." By Prof. Frank I. Goodnow. American Political Science Review, v. 57

p. 194 (May).

“Whether the [United States Supreme] Court

will carry this idea of the local autonomy of the

states in deciding what should be the remedies

to be applied to the evils attendant upon an

intense industrial life under conditions of free

dom of individual action, of course cannot be

said, but the logic of the argument cannot be

avoided if the Court can be brought to see that

the difference in conditions due to the varied

occupations of the people in different parts of

the country are in reality just as great as the

differences in climate and social conditions

which were recognized in the opinions from which

quotations have been 'ven. . . .

"Our conclusions t en as to the constitu

tionality of old age, accident and sickness pen

sions are, assuming that the courts do not

change their view: —

"1. Such pensions when provided by state

action are not prohibited by the Fourteenth

Amendment or any other provision of the federal

Constitution, particularly if they are confined

to indi ent persons.

"2. f not confined to indigent persons they
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are unconstitutional under the ordinary provi

sions of the state constitutions."

“3. Even if confined to indigent persons they

are probably unconstitutional under the ordina

provisions of the state constitutions, althou

there is some reason for believing they might be

justified as a form of outdoor poor relief.

"4. There is much ground for the belief that

such pensions, particularly if confined to indi ent

persons, might constitutionally be provide by

the federal Government."

Penology. “Some European Comments on

the American Prison System." By Ugo Conti

and Adolphe Prins. 2 Journal of Criminal Law

and Criminology 199 (July).

"It is well known that in America arose the

Philadelphia system and the Auburn system of

prison discipline, after which the Irish system

was modeled, and that in this country also origi

nated the idea of prison congresses. And now in

these latter days America IS producing for us

model penal institutions which are splendid and

marvelous, animated by one common principle

—the principle of the reformation of the offender.

Reformation, to be sure, as the sole basis of a

penal system, is an untenable princi le. And

even in the aspect of an incidental OIJJCCt to be

aimed at, we Italians are apt to lace little faith

in it. Yet this principle the mericans (mis

takenly, if you like, but it is noble and high

minded mistake) make the main support of their

prison system. . . .

"The care of dependent children is another

field in which America can teach us much

even though it has yet a long road to travel

before it has perfected the indispensable protec

tive measures. In the treatment of delinquent

children, even more positively, it can be asserted

that America offers us an admirable example,

with its juvenile courts, its robation system

and its reform schools. \ e have, indeed,

already taken advantage of this example, and

are importing such institutions; but for us the

problem is, how to get the means to establish

those wonderful family-colonies. The reforma

tories, too, or schools of supplementary correc

tion, made a remarkable impression on us; in

these the indeterminate sentence seems to work

ideally and fruitfully. The nitentiaries (for

long sentences) are notewort y; but luxu of

the buildings and their arrangements is a t ing

difficult for us to approve. . . .

"Each institution has its own character. I

have seen some that are magnificent-such,

for example, as the prison of Auburn, where the

workshops are really factories fitted up with

the most perfect tools and in which intensive

production is carried on. I may also cite the

prison of Chicago, where the convicts can work

in an immense quarry and in a large brickyard.

I have also seen detestable institutions —jails

in which there prevailed promiscuity, idleness

and gambling, just as in the most horrible com

mon-rooms under the old system. I have seen

glaring contrasts; on the one hand, astonishing

conditions of luxury, of comfort in rison, of

kindness for the convicts; on the ot er hand,

species of barred cages in which convicts con

demned to death awaited for months their exe

cution. I have seen evidences of great respect

for the person of the convict, who remains a

citizen and can claim his rights under conditions

which seem to us astonishing. I have also found

evidence of a very different feelin ; for instance,

the practice of an operation caled vasectomy,

the details of which I need not 0 into, having

for its object the prevention of t e propagation

of a degenerate race. . . .

"The dilference between America and Europe

results from other causes as well: in the first place,

from the pessimism of our civilization, which

distrusts the criminal, because we have not

room enough for our respectable classes, and

furthermore, from the o timism of the new

world, which does not istrust the criminal,

because all the men available can be made use

ful, even criminals. This optimism has another

source in the religious feeling which makes it a

duty for the American to help his neighbor, and in

a humanitarian feeling analogous to the confi

dence of the French eighteenth century and of

the encyclopedists in the goodness and erfectability of human nature. One must a d a

scientific tendency which takes account of

heredity and environment, which holds that the

man who has fallen is never wholly responsible

for his fall, but that fatality has had a certain

share in determining his destiny, and that,

consequently, the criminal is still deserving of

pity.

"These religious and humanitarian feelings

and this scientific tendency have produced a

penal code different from ours; a very liberal

penal code, which our ancient civilization could

not imitate. It does away entirely with the

system of vengeance, and often takes awa from

punishment any intimidating efiect. T e old

system is replaced by the enthusiastic, super

stitious, exaggerated faith in the effect of edu

cation upon the convict; that one can change

theQphysical and moral nature of the convict

and cause the erms of a new life to spring up

in him. But i this is exaggerated in the case

of adults, it is not exaggerated in the case of

children and young criminals, and here the edu

cative effects have proved admirable and really

effective."

See juvenile Delinquency.

Police Power. See Old Age Pensions.

Procedure. See Criminal Procedure.

Public Service Corporations. See Taxation.

Quasi-Contracts. See Municipal Corpora

tions.

Railways. "The German Drift Toward Social

ism." By William C. Dreher. Atlantic Monthly,

v. 108, p. 101 (July).

"The railway is almost wholly a state insti

tution in German . The Prussian system, with

its more than 4 ,000 laborers and ofiicials, is

the largest employer of labor in the world; and

this vast business is administered with remark

able honesty and efficiency. . . . Bismarck's

purpose to use the railway wholly in the inter

ests of the people, as declared when he nation

alized the roads, has not been fully carried out.
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since rates have been kept up high enough to

make them the largest source of revenue for the

state, besides ying interest on the capital

invested. On ti: other hand, shippers have the

great advantage of absolutely fair treatment;

there is no discrimination among them, there are

no rebates, secret or other. Another great ad

vantage consists in havin a single system to

deal with, as well as simpfified tariff schedules;

before the nationalization there were 63 rail

ways, with 1,357 different tarilfs."

See Interstate Commerce, Taxation.

Responsibility. See Criminology.

Roman Law. See Lex de Majestate.

Self lncrlmlnatlon. See Criminal Procedure.

Taxation. "The Income Tax Amendment."

By Hon. Charles E. Littlefield. Editorial Review,

v. 5, p. 610 (July).

“I do not suppose it is contended by anybody

that the conferring of this power would eliminate

the states as a matter of legal entities. He

[Justice Brewer] means the disastrous effect of

such legislation upon the power of the state to

borrow— the power to control the exercise of

the governmental functions‘of the state. . . .

While the state when it goes into the market

for a loan has to compete with capital engaged

in private business, it is always for the public

interest that the loan should be obtained b the

state for the lowest possible rate, as every ollar

added to the interest charge increases the burden

that the public has to bear. When this burden

is imposed upon the state government by the

federal government, a separate and independent

power, then the state government as a govern

ment is subjected to the domination and control

of the federal Government which has the power

to say what the size of the burden shall be.

From the days of Webster and Marshall it has

been recognized that the power to tax is the

power to destroy."

“The Proposed Federal Income Tax." By

Governor John A. Dix. Editorial Review, v. 5,

p. 603 (July).

“Our present system of Federal taxation prac

tically puts the entire burden upon the shoulders

of producers and consumers. If the legitimate

rights of property are to be conserved by the

establishment of a just system of taxation that

will create a contented and prosperous nation,

it is time for a change."

“Some Phases of Tax Reform in Illinois."

By F. B. Garver. Journal of Political Economy,

v. 19, p. 574 (July).

“The general property tax has never been given

a fair trial in Illinois. That is, however bad the

undifferentiating tax levied upon all forms of

property may be in theory, there has been no

state-wide enforcement of the tax that could

furnish conclusive proof of its essential unwork

ableness. For instance, taxation of moneys and

credits under the present system amounts almost

to confiscation, for property discovered, but this

would no longer be t e case if real estate and other

personal property were assessed at actual values,

or the prescribed percentage of actual value.

This instance illustrates the fact that much of

the present agitation for separation and for

substitutes for the personal property tax. on

the ground that our present system has entirely

broken down, is in reality directed against the

administrative organization and not against the

tax itself."

l‘The Inequalities of Taxation." By Tom L.

Johnson. Hampton's, v. 27, p. 192 (Aug).

“Now, gentlemen," I continued, “the market

value of the bonds and stocks of the Nickel

Plate Company is about $40,(D0,000. As about

forty-six r cent of the road is in Ohio. it has

over “7.60.000 worth of property in this state.

The law says you shall assess property at its

full value in money and that includes railroads.

but as you have adopted a rule to assess property

at only sixty r cent of its value, I ask you toapply that mice in this case. If on applyrule of sixty per cent, the Nickel late road will

be assessed in Ohio at about 810,000,000 instead

of 33,0009“), as it has been valued and wants

to continue to be valued."

Workmen's Compensation. “The New

York Employers‘ Liability Act." By Andrew

Alexander Bruce. 9 Michigan Law Review 534

(June).

In a thoughtful article which discusses INS V

Soulll Bufl'alo Ry. Co., the author says: —

"Have we, and has the New York Court. and

have our courts generally, really understood the

meaning and the qualifications of the tem}!

liberty and property as they have been used "1

our constitutions? Is there, after all, any abso

lute right of property? Are there any inalienable

rights which can be pigeon-holed, classified and

defined? Is not every right subject to the

paramount right of the public weal, and has 00:

the right of private property itself as opposed t_0

communism. merely been conceded because It

is deemed to promote industry and virility and

to be the best social policy? The rights to liberty

and property, indeed, have always been relative.

and whenever the unlimited exercise of th05_¢

rights has been deemed injurious to the publlc

welfare they have been modified and restrained

or permitted only under certain conditions

The tradesman in England was from an early

time under the royal protection, and the free

burghs or trading and manufacturing cities Wm

the recipients of royal charters. Every extra

hazardous occupation is a business which 15

affected with a ublic interest. . . . _

"Mr. Justice gvemer does not state the hi9

ton'cal truth when in his opinion in the New

York case he intimates that at the time

of the adoption of the American Constitution

there was no common law liability where negll

gence could not be proved. From an early

time the innkeeper and the common carrier were

not merely compelled to accommodate and carry

the goods of all, but were made almost absolute

insurers of their safety. Their regulation was

justified on the theory that they were engaged

in public callingsand that their control redou nded

to the good of all classes, but much more upon the

theory that they were accorded privileges and

protection and owed to their lords and to the
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King something in return. . . . It is now quite

generally conceded by the courts that a common

carrier of passengers is not only liable for the

exercise of a high degree of care in the carriage

of its passengers, but is liable for flaws and

defects in its cars and machinery, provided the

manufacturer could have ascertained their exist

ence by a high degree of care, but regardless of

the fact as to whether the railway company itself

(even after the most thorough examination),

could have ascertained the defect after the same

had been manufactured."

See Old Age Pensions.

Miscellaneous Arlicles of Interest lo the

Legal Profession

America. "The New Spirit in America." By

Prof. L. T. Hobhouse. Contemporary Review,

v. 100, p. 1 (July).

"The ‘Bosses’ of the old type are said to be

dead or dying out everywhere. Though the

Commonwealth still wages uncertain war with

the Trusts, few appear to think that the methods

by which the reatest of the Trusts built up its

power would e available today. Finally, the

railways have been tamed by the Interstate

Commission, and have learnt at an rate the

first lesson in the doctrine that they have to be

the servants rather than the masters of society.”

Biography. "The Militant Justice Harlan.’ '

Current Literature, v. 51, p. 33 (July).

“With such a militant career in war and

litics, surely no one can be surprised that

J’iidge Harlan can still, at the age of seventy

eight, manifest a certain degree of militancy

even with a solemn-looking b ack robe draping

his tall form."

“Grotius, and the Movement for International

Peace." By R. Walton Moore. 18 Case and

Comment 81 (July).

“He knew that nations, without their consent,

cannot be subjected to the natural law which

imposes u n them moral obligations. But he

insisted t at they should oonsent to be thus

subjected. He meant that their positive law

should express their moral sense. He was ad

versely criticized for theorizing and dreaming

about what the law of nations should be, and,

as some believed, never would be, rather than

announcing what it was. But as i understand,

the validity of his premise has for a long time

been uncontested. Unless I misapprehend, it

has from the foundation of our government

been approved in this country. It seems to

pervade the utterances of our courts."

"The Life Story of J. Pierpont Morgan." By

Carl Hovey. Metropolitan, v. 34, p. 507 (July).

Telling the story of Mr. Morgan's wonderful

generalship in the panic of 1907.

“Theodore Roosevelt Please Answer." By

M. E. Stone, Jr. Metropolitan, v. 34, p. 487

(July).

Treating of Mr. Roosevelt's behavior towards

"malefactors of great wealth.” "Just what trusts

did you bust, Mr. Roosevelt, and what male

factors of great wealth did you punish?"

Camorra Trial. "The Neapolitan Camorra

and the Great Trial at Viterbo." By Walter

Littlefield. Metropolitan, v. 34, p. 405 (July).

“Secret commands were given the Minister

of War — commands which his colleagues in the

Departments of Justice and the Interior knew

nothing about, and Captain Fabbroni and his

companions were ordered ‘to purge’ Naples.

Together these Three Musketeers of Modern

Italy laid out their cam ign. Fabbroni, with

documents all in proper orm, was to probe the

archives of the police, courts and prisons.

Farris, with letters of introduction from eminent

persona es in Rome, was to enter the charmed

circle 0 the Neapolitan aristocracy.

"There remained for Capezutti the hardest

and most dangerous task of all. He, in the guise

of one of the brigands, escaped from his own

Sardinia, was to enter the ‘mala vita’ of Naples

and gather the roots of the Honorable Society of

the Camorra, while his comrades plucked its

fatal fruit in the professional and social life of

the city.

"These three men began their work in silence

and in darkness. Five years were before them —

five years of secret and perilous toil. Then the

light was to shine over the most extraordinary

and romantic feats of detection that the age can

produce."

Fiction. "Strategy — A Story Partly True."

By Judge A. G. Zimmerman. 18 Case and Com

men! 88 (July).

Roman Catholic Church. "The Pope and

Democracy." By William Canon Barry. Atlan

tic Monthly, v. 108, p. 8 (July).

"Long before the American Constitution was

dreamed of, and nearly two hundred years

previous to the States-General of 1789, our lead

ing theologians, Jesuits in the front, had afiirmed

that power comes to the ruler through the people,

who are its immediate depositary. In resisting

that superstition which makes kings irre

sponsible, these eminent teachers were follow

ing St. Thomas Aquinas; they did but repeat

the lessons inflicted on European tyrants by the

Papacy during its glorious Middle Age. To

bring out the whole of the story by citation from

documents is not now my design. Scholars

know it well. Pope Leo XIII has thrown into

lucid Latin the idea itself in his beautiful style;

and the el uent state paper which ins ‘Immortale Del,’ or that other entitled ‘ ibertas,‘

will furnish me with warrant enough for the

parallel on which I am insisting.

"The sum of these things is that as regards

the ns who shall govern, the Catholic

Church is a free elective system; that Catholics

are as much members of a voluntary associa

tion as are the citizens of every true Republic;

that the Pope himself is, according to the sublime

ascription, ‘Servant of the servants of God’;

and that consequently he is at home in a demo

cratic age, as he never could be under the yoke

of the old absolute monarchies. Therefore he

belongs to the future, not to the ancient regime."
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Circumstantial Evidence. Murderer

Trailed by Bloodhounds — Evidence Sufi

cient to Convict. Kan.

The Kansas Supreme Court July 7

upheld the evidence of bloodhounds; if

the hound had been proven accurate

in following the trail of human foot

steps, that evidence was enough, said

the Court, to convict. The decision

came in the appeal of Glen Adams, con

victed in November, 1910, in Graham

County, of the murder of Joseph Ander

son, a farmer. Tracks about Ander

son's home gave the hounds a good trail

and they followed it to the Adams home,

six miles distant. Some tracks at the

Adams house and around Anderson's

body corresponded with the shoes Adams

wore. The shoes and the hounds were

all the evidence against Adams.

Discovery. Privilege Against Self

Incriminatian Does not Protect Oflicials

of Corporations from Order to Produce

Books of the Company in Court—Sub

pcena Duces Tecum. U. S.

The decision of the United States

Supreme Court in Wilson v. U. S.,

220 U. S. 614, decided May 15, em

phasized the existence of- a wholesome

tendency to cut down abuses of the plea

of privilege against self-incrimination,

and to prevent technical defenses from

blocking the administration of justice.

Another example of this tendency is

seen in U. S. v. Swift et al.1 in which

District Judge Carpenter declined to

give the federal Immunity Act an over

indulgent construction.

In 1910 a subpoena was served on the

United Wireless Telegraph Company
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directing that certain books of the com

pany be produced for examination by

the grand jury, which was investigating

“an alleged violation of the statutesof

the United States by Christopher C.

Wilson." Wilson appeared in court

but declined to allow the grand jury to

examine the books, or to turn them over

to the directors of the company for

production in court. The ground for

his refusal was that the books would

tend to incriminate him. He was

adjudged in contempt of court.

TheSupreme Court aflirmed the action

of the Court below. Mr. Justice Hughes.

in announcing the opinion, said that

Wilson could not assert a personal Privl"lege which would enable him to with

hold the books of the corporation of

which he was president.

The technical question was presented

whether the subpaena duces tecum W85

void for not containing an ad testifican

dum clause. On this point the Court

said:

“It is urged that its form was unusual

and unwarranted, in that it did not

require any one to attend and to testify

but simply directed a corporation, which

could not give oral testimony, to pro‘duce books. While a subpoena Jul?”

tccum ordinarily contains the ad testi

fiamdurn clause, this cannot be regarded

as essential to its validity. The power

to compel the production of documents

is, of course, not limited to those cases

where it is sought merely to supplemef1t

or aid the testimony of the person re

quired to produce them. The produc

tion may be enforced independently Of

his testimony, and it was held long since

that the writ of subpaena duces team

was adequate for this purpose.” The



Latest Important Cases 477

Court went on to cite authorities, both

English and American. Moreover, —

"Where the documents of a corpora

tion are sought, the practice has been

to subpoena the ofiicer who has them

in his custody. But there would seem

to be no reason why the subpwna duces

tecum should not be directed to the cor

poration itself. Corporate existence im

plies amenability to legal process. The

corporation may be sued; it may be

compelled by mandamus, and restrained

by injunction, directed to it. Possessing

the privileges of a legal entity, and hav

ing records, books and papers, it is

under a duty to produce them when they

may properly be required in the adminis

tration of justice. . .

“A command to the corporation is in

effect a command to those who are ofii

cially responsible for the conduct of its

affairs. If they, apprised of the writ

directed to the corporation, prevent

compliance or fail to take appropriate

action within their power for the per

formance of the corporate duty, they,

no less than the corporation itself, are

guilty of disobedience, and may be

punished for contempt. . . .

"The appellant asserts his privilege

against self-incrimination. There is no

question, of course, of oral testimony,

for he was not required to give any. Un

doubtedly it also protected him against

the compulsory production of his private

books and papers. Boyd v. United States,

supra: Ballmann v. Fagin, 200 U. S. p.

195, 50 L. ed. 437, 26 Sup. Ct. Rep. 212.

But did it extend to the corporate books?

"For there can be no question of the

character of the books here called for.

They were described in the subpoena as

the books of the corporation, and it was

the books so defined which, admitting

possession, he withheld. The copies of

letters written by the president of the

corporation in the course of its trans

actions were as much a part of its docu

mentary property, subject to its control

and to its duty to produce when law

fully required in judicial proceedings,

as its ledgers and minute books. It was

said in the appellant's statement before

the grand jury that the books contained

copies of his ‘personal and other corre

spondence, as well as copies of the corre

spondence relating to the business and

affairs’ of the corporation. But his per

sonal letters were not demanded; these

the subpoena did not seek to reach;

and as to these no question of violation

of privilege is presented. Plainly he

could not make these books his private

or personal books by keeping copies of

personal letters in them. . . .

“The physical custody of incriminat

ing documents does not of itself protect

the custodian against their compulsory

production. The question still remains

with respect to the nature of the docu

ments and the capacity in which they are

held. . . . Thus, in the case of public

records and ofi‘icial documents, made or

kept in the administration of public

oflice, the fact of actual possession or of

lawful custody would not justify the

ofiicer in resisting inspection, even

though the record was made by himself

and would supply the evidence of his

criminal dereliction."

Evidence. See Circumstantial Evi

denoe.

Interstate Commerce. Natural Gas

May be Subject of —State Statute may

not Burden Interstate Commerce by Dis

criminating Against Foreign Pipe Line

Corporations. U. S.

Natural gas, when reduced to posses

sion, is a commodity which belongs to

the owner of the land, and may be the

subject of both intra-state and inter

state commerce, said the United States

Supreme Court in West v. Kansas



478 The Green Bag

Natural Gas Co. (decided May 15, L. ed.

adv. sheets, no. 13, p. 564).

Prohibiting the construction of pipe

lines for natural gas, or the transporta

tion of the gas by such lines except by

domestic corporations, under certain con

ditions, and giving to such domestic

corporations the exclusive right of emi

nent domain and the use of the highways

as attempted by Okla. Laws 1907, chap.

67 — unconstitutionally interferes with

interstate commerce, and cannot be

justified as an exercise of the police

power of the state to conserve its natural

resources. 50 held the Court (Mc

reasonable relation to this end there is

no interference with liberty of contract

as guaranteed by the Constitution.

Chicago, B. &Q. R. Co. v. McGuire, 219

U. S. 549, 31 Sup. Ct. Rep. 259 [23 Green

Bag 320].

"If, then, it be assumed, as it must be,

that, in the furtherance of its purpose.

Congress can limit the hours of labor of

employees engaged in in tersta te transpor

tation, it follows that this power cannot

be defeated either by prolonging the

period of service through other require

ments of the carriers, or by the com

manding of duties relating to interstate

Kenna, 1.).

Hours of Labor of Railway Employees

—Federal Statute not Void for Uncer

tainty. U. S.

In Baltimore & Ohio R. Co. v. Inter

state Commerce Commission, decided by

the United States Supreme Court May

29, it was held, inter alia, that the

federal act of March 4, 1907' limiting

hours of labor of railway employees does

not apply to intrastate commerce, and

that merely because many such em

ployees are necessarily engaged in intra

state commerce, it does not follow that

the restrictions are void. (L. ed. adv.

sheets, no. 13, p. 621).

The Court (Hughes, J.) said:

“In its power suitably to provide for

the safety of employees and travelers

Congress was not limited to the enact

ment of laws relating to mechanical

appliances, but it was also competent

to consider, and to endeavor to reduce,

the dangers incident to the strain of

excessive hours of duty on the part of

engineers, conductors, train dispatchers,

telegraphers and other persons embraced

within the class defined by the act.

And in imposing restrictions having
 

‘34 Stat. at L. 1415. c. 2939. U. S. Comp. Stat.

Supp. 1909, p. 1170.

and intrastate operations."

See Monopolies.

Landlord and Tenant. Constructive

Eviction — Adjoining Premises Leased to

Prostitutes. N. Y.

The owner of an apartment house at

342 West Fifty-sixth street, New York,

sued for rent for an apartment which

had been vacated, and the defense was

a constructive eviction because of the

fact that the owner allowed an adjoin

ing apartment to be tenanted by prosti

tutes. The Municipal Court of the fifth

district, in New York, decided for the

plaintiff.

The defendant appealed, and the Ap

pellate Term reversed the decision, in

Dale v. Fyfe.

In ordering a reversal Presiding Jus

tice Seabury said in part: “The actions

which the landlord permitted to take

place in the elevators and halls consti

tuted a common nuisance which the land

lord had the complete power to abate.

His failure to do so justified the defend

ant in vacating the premises. The de

fendant was not obliged by any rule of

law or reason to remain in the premises

and permit his wife to be grossly insulted

and the peace and comfort of his family

to be rudely interrupted. The actions
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complained of, in so far as they were

committed in that part of the premises

which were under the control of the land

lord, constituted a constructive eviction

(Dvett v. Pendleton, 8 Cow. 727).

While we regard the principle stated as

decisive of this case, we are of the opin

ion that the failure of the landlord to

institute proceedings to remove the ob

jectionable tenants itself justified the de

fendant in removing from the premises."

Monopolies. Sherman Act —- Direct

and Substantial Restraint — Competition

between Railways. U. S.

The Government's petition to enjoin

the Union Pacific from continuing

to control the Southern Pacific Rail

road Company was dismissed June

24, in the United States Circuit Court

of the Eighth District, at St. Louis.

Judge Elmer B. Adams wrote the major

ity opinion, which was concurred in by

Judge Sanborn and former Judge, now

Supreme Court Justice, Van Devanter.

Judge William C. Hook wrote a dissent

ing opinion.

Judge Adams found that the railroad

merger, engineered by the late E. H.

Harriman and his associates in 1901 and

subsequently, did not amount to a

direct and substantial restraint of trade,

interstate or international. "Our con

clusion," the Court said, “is that all

facts of this case considered in their

natural reasonable and practical aspect

and given their appropriate relative

significance do not make the Union

Pacifica substantial competitor for trans

continental business with the Southern

Pacific in or prior to the year 1901.

We therefore pass to a consideration of

some less important matters relied upon

by the Government to establish destruc

tion of competition between these com

panies. Certainly the desire to appro

priate the trifling business done by the

Southern Pacific on the minor lines or

to suppress a competition in trafiic which

was in the aggregate of such small pro

portions could not have been the inspi

ration of the vast outlay involved in the

purchase of the Huntington stock. It

did not amount to a direct and substan

tial restraint of either interstate or

international commerce. This is not

sufiicient to bring it within the condem

nation of the anti-trust law.”

Judge Adams prefaced his opinion

with the statement that the Govern

ment must prove that the restraint in

trade, alleged in the bill, must be sub

stantiated in character as the direct and

immediate effect of the combination.

The Government, he said, failed to prove

this.

Judge Hook, dissenting, said the major

ity opinion “so greatly narrows the act

of Congress that very little is left of it

when applied to railroads," and that

under the tests which the majority

opinion was based on "the Union Pacific

probably could have lawfully purchased

control of all the great railroad systems

in the United States."

Self-Incrimination. See Discovery.

Unfair Competition. “Chartreuse"

Case—Trademarks and Trade Names

—French Law of Trademarks without

Extra-Territorial Eject. U. S.

At the time of the expulsion of the

religious orders from France, the monks

of Chartreuse fled to Tarragona in Spain,

taking with them the secret formula

for the manufacture of the cordial which

has made the name Chartreuse famous

throughout the world. The French

liquidator, Lecouturier, endeavored to

duplicate their formula with the aid of

skilled chemists, and put an imitation

Chartreuse on the market purporting

to be identical in character with the

monks’ product. The latter, divested of
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the use of their trademark in Spain,

resumed the manufacture of their cor

dial under the name of Peres Chartreux,

meanwhile endeavoring to protect their

rights to the original name outside of

France. Not long ago the question was

litigated in English courts, as to whether

the French liquidator could claim an

exclusive right to the trade name, and

Lord Macnaghten in the House of Lords,

inLecouturier v. Rey (1910, A. C. p. 265),

thus decided: —

"To me it seems perfectly plain that it

must be beyond the power of any foreign

court or any foreign legislature to pre

vent the monks from availing themselves

in England of the benefit of the reputa

tion which the liqueurs of their manu

facture have acquired here or to extend

or communicate the benefit of that

reputation to any rival or competitor

in the English market. But it is certainly

satisfactory to learn from the evidence

of experts in French law that the law

of associations is a penal law — a law of

police and order —- and is not considered

to have any extra-territorial effect. It

is also satisfactory to find that these

legal experts confirm the conclusion

which any lawyer would draw from a

perusal of the French judgments in evi

dence in this case, that the sale by the

liquidator of the property bought by the

appellant company has not carried with

it the English trademarks or established

the claim of the appellant company to

represent their manufacture as the manu

facture of the monks of La Grande Chart

reuse, which most certainly it is not.”

This question also came up in this

country, an injunction against the New

York agent of the French liquidator

having been sought by the Carthusian

order, to prevent infringement of trade

In Baglin v. Cusenier Co..

the United States

Supreme Court took substantially the

same position as the English courts.

mark rights.

decided May 29,

Mr. Justice Hughes said: —

“Upon the application of the Pro

cureur of the Republic the French court

proceeded to the judicial liquidation of

the properties in France held by the

non-authorized congregation of the Char

treux, and it was of these properties that

a liquidator was appointed. It does not

appear that the court assumed jurisdic

tion of the trade marks registered on

behalf of the monks in other countries.

On the contrary, it appears to have been

held that the question of the ownership

of such trade marks was not involved in

its determination. . . . The monks'

secret was not the subject of seizure

by the liquidator and did not pass to

him. It is not pretended that he or his

vendee have manufactured the liqueur

at Fourvoirie under a formula or recipe

derived from the monks, but it is main

tained that a formula believed to be es

sentially similar has been arrived at by

experimentation, in accordance with

which the liquidator and the French Com

pany have been making their liqueur.

We are not concerned with their author

ity under the French law to conduct this

business, but it is not the business to

which the trademarks in this country re

late. That business is being conducted

according to the ancient process by the

monks themselves. The French law can

not be conceived to have any extra

territorial effect to detach the trade

marks in this country from the product

of the monks, which they are still

manufacturing."



LITERATURE AND THE LAW

ANY eminent men of letters have

begun their careers as lawyers, and

have speedily freed themselves from

the ties of what seems to have im

pressed them as a singularly uncon

genial pursuit. It is an often repeated

saying, that such men find the law’ irk

some, and there is a widely prevalent

opinion that the law and literature do

not go together. As a matter of fact

they have much in common ——- the debt

of literary men to the law is immeas

urably great, and instead of stifling

their talents, their knowledge of the law

has had, in spite of every possible objec

tion, a most stimulating effect upon their

powers.

It is something more than a mere

coincidence that Thackeray, Maeter

linck, Anthony Hope and Galsworthy

should have entered the bar, that George

Meredith and Arnold Bennett should

have studied law, that Bacon should

have been equally great in two profes

sions, that Scott, Dickens, Fielding and

Balzac should not always seem to, be

writing from a layman's standpoint.

Nor is it an incongruity to be attributed

solely to a remarkable accident that

Thomas Nelson Page and Robert Grant

should have turned with such success

from the law to literature. In fact, there

is nothing surprising or exceptional in

any of these instances. Why should not

such men have been powerfully attracted

by a study more closely bound up

  

with life than any other? They may

have tired of its dreary technicalities

and dry abstractions, and a profession

so enamored of dull facts and cold logic

may have sometimes oppressed them

with a sense of its sterility. But law

has also another side, which attracts

rather than repels, and the charm of the

law is something of which it is hard to

write and which every lawyer who has

not taken leave of imagination well

understands for himself. And to all

these men, the higher, more human side

of the law gave something which may

be seen enshrined in the work of their

hands.

Even as a painter studies anatomy

to perfect his knowledge of the human

form, so may a novelist study the dry

bones of the law that he may write

intelligently of the living society modeled

upon them. The law may help him to

master arts of observation and analysis

which must be exercised in the produc

tion of every great novel. It may help

him to achieve realism when his imagi

nation threatens to make him merely

fantastic.

It may be that some authors have

disagreeable memories of tedious hours

in a lawyer's office, and that they have

forsaken the law in disgust. Yet we

find these selfsame writers applying the

intellectual processes of the lawyer to

the study not of a few select cases of

wills, torts and real property, but to

the illimitable reservoir of fact in which

all case law has its origin. They have
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not really ceased to be lawyers — they

have become lawyers in a new and

higher sense, through their interest in

the laws found not in books but in life.

There may be sermons not only in stones,

but in the dry bones of the law for such

as these, and even poor Yorick's skull

may tell its tale.

anywhere from $50 to $500, if counsel

had been briefed. It is stated that all

of the jury actions now on the lists will

be tried before the Court rises on the

31st of July, for the long vamtion, if

the parties are ready, as nearly all the

Common Jury actions entered in May

were disposed of by the end of the

second week in July and the Courts
 

EXPEDITIOUS PROCEDURE IN

ENGLAND

OME idea of the admirable way in

which litigious work is disposed

of in the English courts may be gathered

from the fact that at the middle of July

last there were only one hundred and

eighty-five jury actions awaiting trial.

Of these more than half had been set

down for trial since June 1st, and less

than twenty-five were of older date on

the calendar than May 1st. In fact the

celerity with which business is dis

patched is so great that solicitors shrink

from setting their cases down for trial

until they are absolutely ready to go

into the trial. According to the English

practice the solicitor for the plaintiff

or for the defendant may set a case

down for trial within ten days from the

time when the issue is joined by the

pleadings. If the case is thus entered it

must be proceeded with, unless for a

substantially good reason the Court

consents to have it delayed. No such

excuse as the mutual inconvenience or

engagements of counsel would suffice

to procure a continuance to the next

term. Nothing short of inability to

procure the attendance of an abso

lutely essential witness would afford a

reasonable foundation for such an appli

cation, and the applicant would expect

to be obliged, in case his application

was granted, to pay the costs of the

adjournment, which might amount to

at that time were trying actions set

down in the previous month. On the

chancery side parties can get to trial in

ten days after the actions have been

set down for hearing.

AN OLD CONTRIBUTOR

OBERT VASHON ROGERS, K.C..

died recently at his home in his

native city of Kingston, Ont. Mr.

Rogers was a frequent contributor to

legal periodicals. He early distinguished

himself by giving a humorous turn to

the study of the law. He wrote “The

Law of the Road, or the Wrongs and

Rights of a Traveller by Boat, by Stage,

by Rail" (1875), “The Law of Medical

Men" (1884), books alike humorous and

sound in their exposition of the law.

Mr. Rogers was the author of the

following articles which have appeared

in the Green Bag: “Legal Position of

Women in Ancient Greece,H v. 11, p.

209; “Scotch Marriages," v. 11, p. 426;

“The Legal Position of Women in

China," v. 13, p. 16; “Gardening," v. 13,

p. 293; “Women Among Mohamme~dans," v. 13, p. 466; “The Devil in

Law," v. 13, p. 581; “Pigs," v. 14, p. 374;

“Women Under Early Christian Law,"

v. 14, p. 539; “Trials of the Dead,” v. 15,

p. 239; “Woman and the Law in Baby

lonia and Assyria," v. 15, p. 485; “Hair,"

v. 16, p. 326; “Christopher Robinson,

K.C.," v. 18, p. 1; “Marriage in Old

Rome,” v. 18, p. 402.
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THE COLORED ATTORNEY

E HAVE received from George C.

Johnson, Esq., of Chicago, the

following story based on an actual

occurrence, though the colored lawyer's

argument may not have been reproduced

verbatim.

I was sitting in the court room of

Judge Wells of the Municipal Court of

Chicago one day last week, waiting my

turn. A small wizen-faced woman of

about thirty-four summers was suing a

large fat boarding house keeper in

replevin, and the subject in controversy

was some household goods left in the

care of the defendant. The boarding

house keeper set up as a defense that

the goods were left as a pledge for meals

furnished to the plaintiff, while the plain

tiff contended that she did not owe for

any meals, but rather that she had taken

the defendant out and bought meals

for her.

Both parties to the suit were white.

The boarding house keeper was repre

sented by a prominent colored attorney

of Chicago. At the close of the testi

mony the judge intimated that he was

going to find the issues for the plaintifi.

The colored lawyer stepped up to the

bar and shaking his right arm high

in the air, vehemently addressed the

601111: —

“Why, your Honor, you are not going

to find the issues agin’ my client, are

you?"

“Such is my intention now, after

having heard all the testimony," suavely

replied the judge.

“Why," began the colored lawyer

with great emotion, "why, your Honor,

that is not right! That is not justice!

That is not morality! That is not

religion! Why, your Honor, all religion,

all morality, all justice cries aloud that

in justice to God and in justice to this

court and in justice to‘ my client,

this woman first be obligated to pay

my client.

"To eat, your Honor, is man's highest

duty to God. Why, sir, to eat? Because

a man's duty is to serve God, and if

he serves God, he must be alive, and to

keep alive, your Honor, does he not

have to eat? How can a man serve

his God if he is dead? Why, your Honor,

if it hadn't been for my lady that lawyer

there wouldn't have had a client today.

No, sir! Why, your Honor, didn't my lady

feed that woman? Didn't she keep

her alive? Because my lady fed that

woman, your Honor, isn't she here in

court today?

"Why, your Honor, look at the two

litigators. Look at my big stout lady.

Look at that little skinny woman. Which

can tell the truth? Which, your Honor,

can best afford to lose the money?

Which, I say, your Honor, is the most

likely?

"No, sir, your Honor, if my lady

hadn't nourished that woman and kept

her alive she wouldn’t have been in

court today and testify against her.

Is it right then, I say, is it right? Is

it morality? Is it religion? Is it justice

that she should now have to surrender

the goods without being recompensed

for the subsistence she acquired? No,

sir, your Honor, in the name of God,

no, sir! no, sirl no, sir, it is not! You

should first give my lady her just

deserts!"

"Judgment finding property in the

plaintiff and assess the damages at one

cent and costs," meekly announced

the Court.

 

HASTY LEGISLATION

ECISIONS handed down by the

Illinois Supreme Court within the

past few months have directed attention
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to the extreme folly of "last day"

legislation. But this fact has been in

dicated in like manner, many times

before, and has not been heeded.

More than once important enactments

have been nullified by the indifferent

manner in which they have been con

structed during the closing hours of a

legislative session. The Ettleston school

text-book bill is a striking example of

what hasty examination will do for a law.

The measure in question was held

back until late in the session, and, just

before adjournment, was taken up for

consideration and passage. In the hurry

of the hour, its friends failed to note a

provision which was impossible of en

forcement; as a consequence, of course,

the law became a dead letter.

Two-thirds of the confusion and liti

gation which results from hastily written

laws and indifl'erently considered legis

lation, could be prevented by placing

a limit upon last-day legislation; no

bill should be permitted to reach the

order of third reading in the House

until its form has been passed upon by

some one competent to do that sort of

work.

A LINGERING SUIT

MONG the last official acts of

Porfirio Diaz of Mexico previous

to the breaking out of the revolution

which ended his perennial Presidency,

was to cause a settlement of a suit which

had been pending in the courts of his

country for no less than three hundred

and forty years.

The dispute arose between the local

authorities of the towns of Yodocome

and Munu over the question of the

boundary between the villages, con

flicting titles having been granted by

the Spanish colonial government. Many

private titles were also involved. Even

municipal authorities could not hurry

the Mexican courts, however, and years

and centuries dragged along without

any settlement being reached, first one

side and then the other making some

legal move. In the meantime the

citizens of the two villages were in the

habit of engaging in armed contests

and in these small battles, from first

to last, several thousand persons must

have perished.

The father of Porfirio Diaz W853

native of Yodocome, and all his life

endeavored to arrange a settlement of

the dispute, but unavailingly. At 185!

President Diaz found time to give the

matter his personal attention, and caused

the huge mass of documents, dating

back three and a half centuries, to be

examined and directed that the matter

be laid before a council of men from the

two towns. A compromise was at

length effected and the suit was formally

dismissed by the court after hawng

been upon the docket longer than any

other suit in the world's history.

 

CLINCHING CONVICTION

N THE early '90s T. was a quick

spoken, stirring and intellig‘ant

member of the Ohio bar, located and

practising in the capital city. At the

arraignment of accused persons upon

the report of the grand jury, certainly

without solicitation, on his part, he was

assigned by the court to defend 3"

impecunious prisoner under indictment

for the misappropriation of a neighbor's

porker.

The defense was skillfully conducted’

considering the facts, and, at the close

of the evidence, there was, at least, one

chance in ten that the jury might

acquit the defendant. The rebuttal had

closed and the accused was leaving the

witness stand when T. bethought him
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self to fix a date with reference to the

disappearance of the missing chattel.

“One more question," said he; “was

this before or after you stole the hog

ah-er-I mean after the hog was

stolen?"

The answer to the question is not re

membered. An audible smile ran around

the court room and the jury was out

only long enough to elect a foreman and

have him fill in the word guilty and

sign the verdict.

On his way from the Pacific Coast,

where his home has been for the last

fifteen or eighteen years, to visit his

student haunts and some of his early

friends at Yale, T. called, the other

day, to renew old acquaintance, and

in response to a quiet quotation of his

slip of the tongue laughingly said, “Oh,

well, I think the rascal was guilty any

way.

A PRUDENT SUICIDE

UICIDES often adopt ingenious

methods, but the art of the felo

de se seems not to have advanced materi

ally during the centuries. The modern

case of a heavily insured broker who

on a feigned hunting trip stood bare

legged in a quagmire for hours and so

wilfully contracted a fatal pneumonia, is

matched in cleverness by one five

hundred years old. The following facts

are well vouched for, and indeed were

never questioned.

Sir William Hankford, a Judge of

the King’s Bench in the reigns of

Edward III, Henry IV, Henry V and

Henry VI, and at the time of his death

Chief Justice of England, was a man

of melancholy temperament. He seems

to have contemplated suicide the greater

_part of his long life and during his later

years the idea became a fixed purpose.

The act was of peculiarly serious con

sequence in those days, for the reason

the law treated it as a capital crime.

The offender was buried at the cross

roads, with a stake driven through his

body, and all his goods and property

were forfeited to the Crown, to the utter

ruin of his family. Hankford made

good use of his wits and succeeded in

accomplishing his purpose without in

curring either unpleasant penalty. He

gave open and notorious instructions

to his gamekeeper, who had been

troubled with poachers in the deer

preserve, to challenge all trespassers

in the future, and to shoot to kill if

they would not stand and give an

account. One dark night he purposely

crossed the keeper's path and upon

challenge made motions of resistance

and escape. The faithful servant, failing

to recognize his master, followed in

structions to the letter as was expected

of him and Sir William fell dead in his

tracks. The whole truth of the affair

was common knowledge, but it was

impossible to establish a case of suicide

by legal proof. The servant was pro

tected by his instructions. Hankford

had honorable burial. and his estate

passed to those whose interests as heirs

he had so wisely considered. A. P. C.

ONLY A STOP-GAP

WESTERN lawyer tells of an old

Irishwoman in Chicago who sent

for him in great haste. She wanted him

to meet her in court, and he hastened

hither with all speed. The old woman's

son was about to be placed on trial

for burglary. When the lawyer entered

the court the old woman rushed up to

him, exclaiming excitedly: —

“I want ye to git a continuance for

me boy Jimmie!"

“I will do so, if I can," said the law
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yer, “but it will be necessary that I

present to the court some grounds for a

remand. What shall I say?"

“Shure, ye can just tell th' coort that

I want a continuance till I can gitabetter

lawyer to spake for the boy."

The Editor will II [1nd to run'w for this “If!” anything likely {a ruler-Iain the reader: of

the Gran: Bag in the we) o/lqml lah'qu'h'u, {cab}, and cream’.

USELESS BUT ENTERTAINING

“' HERE used to be an old fellow of sixty,"

said Judge Lindsey, at a Denver dinnerI

"who got arrested about twice a week for con

viviality. He was always haled before Magis

trate Blank, and as the magistrate was about

sixty too, a queer kind of comradeship, almost

friendly, arose between the two men.

‘‘In the late autumn the toper was called

away from Denver. He did not return till

Christmas time.

“The magistrate, in the grccn-festooned court

room, felt kindly:—

“ ‘Well, George,’ he said to the prisoner, ‘you

are here again at last, eh?‘

“ ‘Yes, your honor,‘ said old George humbly.

“ ‘And how many times, George, did you get

drunk?’

“ ‘I don't like to say, your honor,‘ old George

Ialtered, ‘before all these here people.’

“ ‘Well,’ said the magistrate, ‘write it down.’

“50 George wrote, and the paper was passed

up to the magistrate, who looked at it and said :—

“ ‘Ah, well, it's the Christmas season; and as

you only got drunk sixteen times.

you off.‘

“ ‘Thank you, Judge,' said old George. 2.5.118

‘You looked at the paper upsideleft the dock.down, though.' " —St. Louis Globe.

 

NEGRO wascharged in a Mississippi C011"

with the murder of another of his race and

had pleaded not guilty and on being questionfl‘l

repeatedly had said, “I didn' do it, I didn' do it!"

There was no doubt of his crime, however, and

the jury brought in a verdict of “guilty" and the

Judge proceeded to sentence.

After reminding the negro that he had been

“duly tried by a jury of twelve men," etc. the

Judge said: “It is my duty to wam you that

your days on this earth are numbered and It

behooves you to avail yourself of the little

remnant of time allotted to you to make Youf

peace with God."

Just here the negro broke in with the 81‘clamation, “I done dat ar, Jedge, I done dat Br

long befo' I killed dat niggah!"

Correspondence

THE TORRENS SYSTEM AGAIN

To the Editor of the Green Bag: —

Sir: This torrid July weather, is not

particularly conducive to cool and calm

discussion of the Torrens Law, but as

you have been so kind as to allow me

considerable space in previous issues

of the Green Bag, I desire to still further

trespass upon your courtesy.

In your editorial comment upon my

letter published in the July number of

the Green Bag, you quote the remarks

of a certain lawyer at the meeting of

the New York State Bar Association

held at Syracuse in January, 1911, as

follows:

Here is a result which can actually practically

[sic] happen. A man may own a piece of vacant

Eroperty, which he will naturally unfrequently

sic] visit. He goes to Europe for six months

and upon his return he finds that some one has

I'll let
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put a deed on record, registered the title, con

veyed to a purported bona fide purchaser, and the

title has passed out of the real owner without

any recourse whatever to any fund or against

anybody. This is a result that actually can

happen under the law.

Unfortunately professional engage

ments prevented my attendance at the

last annual meeting of the New York

State Bar Association, and consequently

I could not answer the gentleman then

and there, and it seems that there was

no one present sufficiently familiar with

the Torrens Law to expose the absurdity

of this supposititious case.

The vice of this so-called argument

arises from the fallacy of the premises.

I think it was Josh Billings who once

remarked, "It is better not to know so

much than to know so many things

that are not so." The sad adventure

of the unfortunate owner of real estate

who goes to Europe for a six months’

vacation and then returns, only to find

that during his absence some one else

has become possessed of his property,

and that he has no redress, could not

possibly happen, by the wildest stretch

of imagination, under the wise provisions

and safeguards of the Torrens Law.

In the first place, it must be borne

in mind, as I have already pointed out

in previous articles, that there is a clear

distinction in the Torrens Law between

the record owner or lienor and the person

who merely claims some right, interest

or lien in the premises, which is not

of record. Individuals of the latter

class are included in the statutory desig

nation “All other persons, if any, having

any right or interest in, or lien upon the

property afi'ected by this action, or any

portion thereof." The United States

Supreme Court, by its unanimous de

cision in American Land Company v.

Zeiss, (219 U. S. 44), has unanimously

declared that all such persons, having

any right, interest or lien not of record,

are included within this statutory desig

nation, and that the posting and publish

ing of the summons and notice of object

of action, as required by the Torrens

Law, is sufficient notice to them, and

that the same is not inimical to the

Fourteenth Amendment of the Con

stitution of the United States, which

provides that no person shall be deprived

of his property without due process of

law.

But the gentleman who cites this

supposititious case, the like of which has

never arisen during the past fifty years,

while the Torrens Law has been in suc

cessful operation in many countries and

states, involving the disposition of

property aggregating many millions of

dollars in value, fails to discriminate

between owners of record and persons

having a claim not of record. He also

makes use of this ambiguous language —

“a man may own a piece of vacant

property." What does he mean by this

phrase? If he wishes to convey the

idea that he owns the property by virtue

of a deed or other instrument duly

recorded, then I can only say that his

hypothetical conclusion is wholly in

correct and unfounded. The Torrens

Law distinctly provides that "all persons,

having or claiming any right or interest

in, or lien upon the property or any part

thereof, as shown by the Examiner's

Certificate of Title," which includes

all record owners, must be specifically

named as parties defendant, and final

judgment and decree of title registration

cannot be entered until after all such

record owners have been personally

served and given an opportunity to

protect their interests by interposing

answer to the Complaint, or otherwise.

In the second place, assuming that

the property owner who is sufliciently

wealthy to make a six months’ sojourn

in Europe finds on his return that his
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name has been forged to a deed, or that

some other fraud has been perpetrated,

whereby he has been deprived of his

property, has his remedy under the

Torrens Law, which provides in Section

392 thereof as follows:

392. FRAUD; ACTION T0 Sn Asms ‘ms

JUDGMENT 0R 1'0 Rscovsa ‘ms PROPERTY.

Any title registration procured by or as

the result of fraud may be set aside,

in the same manner and by the same pro

ceedings as in the case of a deed obtained

by fraud, provided that such proceedings for

setting aside the registration shall not injuriously

affect the rights of an innocent purchaser or

encumbrancer of the property after such regis

tration, for value and without actual notice of

the fraud, and provided further that the action

or other proceedings to set aside such registration

be commenced within ten years from the time

when the final judgment of registration was

entered. No action shall lie or be commenced.

except on the ground of fraud as above stated,

to set aside any judgment of registration or to

modify or affect the same or for the recovery of

registered property or any estate, right or interest

in or lien upon the same or any part thereof, or

to make any entry thereon, adversely to the title

or interest registered therein, as directed by a

final judgment of the Court, unless such action

or proceedings is commenced within six months

after such judgment of registration is entered.

It thus appears that it is untrue to

assert that under any conceivable cir

cumstances, “the title has passed out of

the real owner without any recourse what

ever to any fund or against anybody."

It is very easy to say that such a result

“can actually practically happen," but

why does not the gentleman point out

one single instance where such a thing

has happened after registration of a

Torrens title?

Furthermore, the section above quoted

provides that an action or other proceed

ing to set aside such registration on the

ground of fraud, must be commenced

within ten years from the time when the

final judgment of registration was

entered, and in any event the judgment

does not become final until six months

has expired after the judgment of

registration is entered.

As it takes generally from six weeks to

two months to complete the registration

proceedings, this means that any person

feeling aggrieved would have upwards

of eight months within which to protect

his interests or to obtain redress. If

any owner of a lien on real estate is so

ignorant that he does not know of the

existence of the Torrens Law, or is so

stupid as to neglect to file a “Caution." ‘

as provided by Section 383 of the Act,

or is so unintelligent as to fail to read

the newspapers, or is so indifferent as

to fail to record his deed or other instru

ment, setting forth his interest in the

land, then he deserves to lose that in

terest. But let him not blame the

Torrens Law, which contains every

provision necessary to protect the rights

of the property owners. The law in

this state has been amended already

by chapter 627 of the Laws of 1910. and

further amendments are not needed but

would create confusion and tend to

dissipate the benefits and advantages

which we now enjoy under the Torrens

System of Land Title Registration.

However, all this discussion so far

as the Torrens Law in New York State

is concerned, has become purely aca- idemic, as the brief in opposition to the

amendment of the law which I filed

with the Judiciary Committee of the

Legislature has done its fatal work, and

the Bill containing proposed amend

ments is now dead and buried.

GILBERT RAY HAWES.

New York, July 5, 1911.

[Having already expressed our views,

in commenting upon Mr. Hawes' letters

in the May and July issues, and having

given him this opportunity to have the

last word, we must request that this

discussion now be terminated. — En]
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Personal

Justice Francis J. Swayze of Newark,

N. J., was elected president of Harvard

Alpha chapter, Phi Beta Kappa, on

June 29.

 

The Senate has confirmed the appoint

ment of Guy D. Goff, to be United

States Attorney for the eastern district

of Wisconsin.

 

Charles H. Turner has resigned as

assistant United States Attorney for the

District of Columbia to take up the

active practice of law. Mr. Turner, who

is a native of New Hampshire, served in

the Fifty-first Congress as the “baby

of the House," representing the sixth

district of New York City at the age of

twenty-eight.

 

John J. White of Atlantic City has

been appointed by Governor Wilson

judge of the Court of Errors and Ap

peals of New Jersey, to succeed the late

Judge George R. Gray of Newark.

Judge White practised law sixteen years

before going to Atlantic City, where he

has been one of the proprietors of the

Marlborough-Blenheim.

 

Hon. Lucilius A. Emery has retired

as Chief Justice of the Supreme Court

of Maine, his resignation taking effect

July 26. He gave as the reason for his

retirement the fact that he had passed

his 70th birthday and thought he should

devote his remaining years to less ardu

ous labors and less onerous responsi

bilities. Chief Justice Emery had served

on the supreme bench for twenty-eight

years, this period having been exceeded

only twice in the history of the state,

by Chief Justice Appleton, who served

thirty-one years, and by Justice Walton,

thirty-five years. Chief Justice Emery

has been succeeded by Associate Justice

William Penn Whitehouse of Augusta.

 

At a meeting of the trustees of Boston

University, Dean Melville M. Bigelow

was, at his own request, relieved of his

position as dean of Boston University

Law School, and appointed to the posi

tion of regius professor of the school.

Alonzo R. Weed, a member of the

board of trustees, was elected acting

dean to succeed Mr. Bigelow. Professor

Bigelow is a native of Michigan, where

he was born in 1846, his father being

a Massachusetts man, and his mother

a Virginian. He was graduated from the

University of Michigan in 1866, and two

years later was admitted to the bar in

Tennessee. He came to Cambridge in

1870, received an honorary degree of

Ph.D. from Harvard in 1879, and in

1896 the Northwestern University con

ferred upon him an honorary degree of

LL.D.

The Academic Roll of Honor

The following lawyers received honor

ary Commencement degrees in June: —

John Wilkes Hammond, LL.D. Harvard.

Justice of the Supreme Judicial Court of

Massachusetts; "a magistrate, learned, just and

wise, honored by bench and bar, who has upheld

the pride of Massachusetts in the great tradi

tions of her highest court."

Joseph Rucker Lamar, LL.D. Yale.

Justice of the Supreme Court of the United

States.

Simeon E. Baldwin, LL.D. Columbia.

Governor of Connecticut.
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Charles Nagel, LL.D. Brown.

United States Secretary of Commerce and

Labor.

George Grafton Wilson, LL.D. Brown.

Teacher of international law at Brown and

Harvard and at the Naval War College.

Albert Russell Savage, LL.D. Dartmouth.

Justice of Supreme Judicial Court of Maine.

Theodore N. Vail, LL.D. Dartmouth.

President of American Telephone 8: Tele

graph Co.

Isaac Newton Mills, LL.D. Amherst.

Justice of Supreme Court of State of New

York for term 1907-1920.

Henry Slockbridge, LL.D. Amherst.

Member of 51st Congress; now judge of Court

of Appeals of Maryland.

Willis Van Devanter, LL.D. De Pauw.

Justice of the Supreme Court of the United

States.

Francis L. Swayze, LL.D. Rutgers.

Justice of the Supreme Court of New Jersey.

Oliver A. Harker, LL.D. Knox.

Dean of the law school of the University of

Illinois.

George .4. Lawrence, LL.D. Knox.

Attorney of Galesburg, Ill.

Harrington Putnam, LL.D. Middlebury.

Judge of the Supreme Court of the State of

New York.

George Kunkel, LL.D. Dickinson.

Presiding Judge of the courts of Dauphin

county, Pa.

Edward O. Malley, LL.D. Fordham.

Attorney-General of New York.

Joseph Morschauser, LL.D. Fordham.

Justice of the Supreme Court of New York.

Arthur Tompkins, LL.D. Fordham.

Justice of the Supreme Court of New York.

Henry Sturgis Drinker, LL.D. Penn., Franklin

and Marshall.

President of Lehigh University, engineer,

jurist, author and educator.

E. D. King, K.C., D.C.L. Arcadia.

Barrister-at-law, Halifax, N. S.

W. E. Rosco, K.C., D.C.L. Arcadia.

Barrister-at-law, Kentville, N. S.

William Renwick Riddell, Litt.D. Syracuse.

Justice of the High Court of Ontario.

Conrad John Rueter, A.M. Tufts.

"Secretary of the board of trustees of the

Boston City Hospital, lawyer, public-spirited

citizen, notable example of the educated man of

affairs."

 

Miscellaneotu

At the annual meeting of the Harvard

Law School Association, held June 27

in Boston, Justice Oliver Wendell

Holmes, class of '61, was chosen presi

dent to succeed the late Chief Justice

Fuller. Among the vice-presidents

elected were Richard Olney, Governor

Baldwin of Connecticut, Judge George

Gray of Delaware, Judge John C. Gray

of the New York Court of Appeals,

Justices Hammond and Loring of the

Supreme Court of Massachusetts, and

Governor Willson of Kentucky. Robert

G. Dodge, '97, was re-elected secretary,

and Roger Ernst, '03, treasurer.

 

About one hundred and fifty members

of the Buffalo Lawyers’ Club enjoyed

a day's outing to Toronto on June 24,

being entertained by the legal fraternity

of the Canadian city, and listening to

addresses by Sir Allen Aylesworth,

Minister of Justice of the Dominion, Wil

liam Renwick Riddell, Justice of the

High Court of Ontario, and J. J. Foy,

Attorney-General of the Province. That

blood is thicker than water was the key

note of Justice Riddell’s words. Two

great pines, growing side by side, were

cited as typical of the two countries,

Canada and the United States—the

supporting roots everlastingly embedded

in a common soil, no matter how much

a momentary gust may ruffle twig points

of one against the other. “The longest

international boundary line on earth,"

he said, “shows, with its proper absence

of forts, the kinship between these great

nations of the same blood. The recent

speech of the President of the United

States on international and world-wide

arbitration will be historic, I believe.
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The fool and the pessimist will always be

with us, but I feel and hope that the day

of the warrior is about gone and that the

day of the lawyer and the judge has

come." '

 

Obituary

James E. Hays. — James Eyre Hays,

prominent as a corporation lawyer in

New Jersey, New York and Philadel

phia, died June 29 in the last-named

place, aged sixty-eight. He was the

New Jersey counsel for many well

known corporations and practised in

New York city from 1899 to 1904.

 

Solomon Schoyer. — Solomon Schoyer

died at Pittsburgh July 3, aged seventy

nine. He was one of the best known

attorneys at the bar and spent the

greater part of his life in the practice of

corporation law, being known as an

authority throughout the state. For

many years he was associated with John

P. Hunter, the firm building up an ex

tensive practice.

 

Justice Frank A. Hooker. — Frank A.

Hooker, Justice of the Supreme Court of

Michigan, a resident of Lansing, Mich.,

died suddenly July 10. He was born at

Hartford, Conn., in 1844, and was gradu

ated from the University of Michigan

in 1865. Before being appointed to the

Supreme bench in 1892 to fill a vacancy,

he practised law in Bryan, Ohio, and

Charlotte, Mich. He was elected Su

preme Justice for ten-year terms in

1893 and 1903. During 1902 and 1903

he was Chief Justice of the Supreme

Court.

 

Charles F. Southmayd.—Charles F.

Southmayd, a law partner of the late

Senator \Villiam M. Evarts and of Hon.

Joseph H. Choate, died July 11 in New

York, in his eighty-seventh year, For

more than fifty years he was regarded

as one of the ablest members of the New

York bar, not as a court lawyer, but as an

expert of great knowledge and sagacity

in intricate matters of constitutional and

railroad law. Many actions of great

importance were won upon briefs which

he had prepared. He retired from active

practice many years ago. Yale conferred

upon him the degree of LL.D. in 1883.

 

General William H. Koontz.—Gen

eral William Henry Koontz, lawyer,

orator and former Congressman, died

at Somerset, Pa., July 4, in his eighty-first

year. He was elected District Attorney

of his county when twenty-six years of

age. In Congress, he took an active part

in the Johnson impeachment proceed

ings. For years he maintained an active

interest in Republican politics and in

1898 was elected to the state House of

Representatives and re-elected in 1900.

In those sessions he took an active part in

the contest against M. S. Quay and

in 1901 was defeated for Speaker of the

House by one vote, being the nominee

of a combination of anti-Quay men.

General Koontz was noted as an ora

tor and lawyer. He was a director in

banks and railroads and coal companies.

 

Eugene F. Ware.— Eugene Fitch Ware,

Pension Commissioner under Roosevelt,

died suddenly of heart failure at Cas

cade, near Colorado Springs, July 1.

Mr. \Vare was seventy years old. He

was born in Hartford, Conn., in 1841,

and at an early age removed with his

parents to Iowa and obtained his edu

cation in the public schools of Burling

ton. When the Civil War broke out he

enlisted in the First Iowa Volunteer

Infantry, later serving in the Fourth

Iowa Cavalry and as captain in the
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Seventh Iowa Cavalry. For some time

after the close of the war he remained

in the army, fighting Indians, and then

went to Fort Scott, Kas., where he

opened a harness shopI wrote verses for

the county papers and began to study

law. In 1871 he was admitted to the

Kansas bar. As a lawyer Mr. W'are

flourished, and from the law he entered

naturally into politics. From 1879 to

1884 he was a member of the Kansas

Senate and he was two times delegate

to the Republican national convention.

In 1893 he removed to Topeka. He was

United States Commissioner of Pen

sions from 1902 to 1905. Since that

time Mr. Ware had been senior member

of the law firm of Ware, Nelson & Ware

of Kansas City. Under the pseudonym

  

of Ironquill, he first gained fame as:

newspaper poet, many of his poems

appearing in the papers of Topeh

Kas. His name went abroad as"lrm~

quill of Kansas" and rested onahom

optimism that he put into his verse

As a writer Mr. \Vare's best-knownworb

are his prairie poems, of whichol!

volume, “Rhymes of Ironquill,"through thirteen editions. Othersdllli

writings are “Ithuriel," “The Risealll

Fall of the Saloon," “The Lyon Cam

paign and History of the First l0‘?

Infantry," “The Indian Campaign

1864" and “From Court to Com’

which had four editions. In additi'fil

he made several translations and wail

plenteous contributor to legal and lit!

ary publications.

Bar Association Meetings

Alabama. —The thirty-fourth annual

meeting of the Alabama Law Association

was held July 7-8, at Montgomery and

Jackson’s Lake. President John London

in his address discussed recent Alabama

legislation, especially that relating to

local option and the commission form

of government.

The annual address, delivered by Hon.

W. A. Blount, of Pensacola, Florida,

treated of “The Past, Present and

Future Status of Employers and Em

ployees," and was received with a great

deal of interest.

The papers submitted included the

following: Sam Will John, “Our Impera

tive Duty to Procure a Judicious Re

form of the Judicial Procedure in the

Courts of Alabama"; W. W. Lavendar,

“Judiciary Recall"; L. J. Bugg, “Direct

  

Legislation and Its Operation ll

America"; Hon. W. W. Whiteside, “501"

Mistakes of Lawyers and Judges"; 0- C

Whitson, “The Subordination of the

Judge to the Jury"; Ray RushtmL

“Handling the Facts."

These ofiicers were elected: Presidflll'

Judge John Pelham; first vice-president

Gen. Robert F. Ligon, Montgomery?

second vice-president, Paul Speak‘

Huntsville; third vice-president, T- Sid’

ney Frazer, Union Springs; fourth Vl“r

president, John E. Mitchell, Mobile;

fifth vice-president, W. W. Lavendfl'

Centreville; secretary-treasurer, Alex

Troy, Montgomery.

 

Colorado.—President Charles D‘

Hayt’s address, at the annual meeting

of the Colorado Bar Association June
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_ with "Pending Controversies over State

Streams" —Colorado’s conflict with

Kansas, New Mexico, Wyoming and

the federal government. He outlined

at length the situation in the several

disputes and urged that Colorado should

be prepared to meet and combat the

claims of her neighbors. "The fact is

that the ofiicers of the reclamation serv

ice, from the highest to the lowest, have

always been unfair to the state of

Colorado, particularly since the decision

in the case of Kansas v. Colorado," he

declared.

President Hayt's address was followed

by an address by former Attorney

General N. C. Miller of Grand Junction,

on "The Growth of Federal Power.”

The annual address was delivered by

Frederick N. Judson of St. Louis. Mr.

Judson had for his topic, “The Progress

of the Law in the United States." He

urged the abolishment of useless tech

nicalities that binder and delay the

wheels of justice. Simplicity should

be the keynote, he said, and common

sense the controlling factor in the pro

cedure of courts.

An address which also excited much

interest was that of John A. Gordon of

Denver, on "Nationalizing the Rail

roads.” He advanced the novel theory

that the federal government, through

the interstate commerce commission,

should control intra-state as well as

interstate commerce. He declared : "Lay

ing aside all preconceived ideas and

prejudices as to state rights and encroach

ment on such rights by the national

government, and viewing the question

strictly from a legal and from a commer

cial point of view, it seems to me only

one conclusion can result and that is

that the best interests of the people, the

best interests of commerce and the best

interests of the railroads themselves,

require a unity of governmental control.

The constitutional power of the nation

seems to be almost but not quite

sufficient for such control. To com

plete its power it should have power

directly to regulating railroad rates

and charges of fares for the trans

portation of such commerce. Whether or

not an amendment to the national con

stitution is necessary to control such

power, or whether it may be reached, as

has been suggested by at least two emi

nent statesmen, by judicial construction,

remains for the future to demonstrate.

I very much prefer the former method.

I do not favor the extension of govern

mental power by judiciary construction."

The following ofiicers were elected:

Henry C. Hall, former mayor of Colorado

Springs, was chosen president; N. C.

Miller, former Attorney-General, Grand

Junction, vice-president; Edward S.

Worrell, Jr., Denver, second vice-presi

dent; William H. Wadley, Denver, secre

tary-treasurer (re-elected).

 

Illinois. —While women have ad

dressed state bar associations before—

the very able paper of Miss Crystal

Eastman on “Workmen's Compensa

tion” read before the New York State

Bar Association will be recalled—a

woman had never spoken before the

Illinois State Bar Association until Miss

Mary M. Bartelme, public guardian of

Cook County, discussed “A Woman's

Place at the Bar," at the annual meet

ing held at Urbana-Champaign, June

22-3. Other women lawyers attended

the convention.

Miss Bartelme's paper was the second

on the program, following that of former

Attorney-General Bonaparte. She said:

“There are less than ten women devot

ing their entire time to the practice of

law in Chicago today and they are,

from an earning standpoint, making a
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comfortable livelihood with something

to save. I believe that the place of

any one in this profession is not a ques

tion of sex, but of qualification."

Attorney-General Bonaparte spoke on

l‘Judges as Law Makers."

George M. Wall of Du Quoin read a

paper on “Judicial Settlement of Inter

national Disputes.”

Clarence True Wilson of Chicago,

formerly of Oregon, spoke on “Ore

gon's Experiment in Self-Government."

President William R. Curran discussed

the laws passed by the last legislature.

He spoke earnestly for the removal of

the stain of the Lorimer scandal.

At the last session of the Illinois

General Assembly, Hiram T. Gilbert

sought to make radical and drastic

reforms of the law of practice and pro

cedure. Strong opposition by the state

bar association aided the defeat of the

bill. To offset the “Gilbert Bill" the

“Conference Bill" was introduced, but

this, too, met defeat. At the annual

meeting, these bills came up for dis

cussion, E. C. Kramer of East St. Louis,

and Col. Nathan W. MacChesney both

urging the Association to approve the

conference bill, which it did for the first

time.

Officers elected were: President,

Horace Kent Tenny of Chicago; vice

presidents, Harry Higbee of Pittsfield,

William D. Fullerton of Ottawa, Joseph

De Frees of Chicago; secretary and

treasurer, John F. Voight (re-elected) of

Mattoon. The next meeting will be held

in Chicago.

 

Indiana.— “What a Constitution is

and What it Represents" was the sub

ject of William A. Ketcham's presiden

tial address before the Indiana State

Bar Association, at its annual meeting

at Winona Lake July 11-12. It was a

forceful address opposing many proposed

radical innovations, including the recall

of judges. Timothy E. Howard of South

Bend, in "Our Charters," took up the

history of the federal Constitution.

These topics owed their timeliness to

the agitation for the new Indiana con

stitution, and another paper on this

general topic was read by Linn D. Hay

of Indianapolis. Enoch G. Hogate of

Bloomington discussed the question, “Is

There a Law's Delay?" After a lively

debate, the outcome of which was a

sentiment opposing the discussion of

questions pending before the courts, the

following resolution was finally adopted:

“Resolved, That the State Bar Associa

tion expresses no opinion as to the

validity or invalidity or wisdom of

submitting the new constitution to the

people."

Ofiicers of the association were chosen

as follows: President, Samuel Parker,

South Bend; vice-president, John W.

Hanan, Lagrange; secretary, George H.

Batchelor, Indianapolis; treasurer, Frank

E. Gavin, Indianapolis.

 

Iowa. — The Iowa State Bar Associa

tion has taken up a position contrary

to that of the American Bar Associa

tion. At the seventeenth annual meet

ing, held at Oskaloosa June 29-30, Jus

tice Horace E. Deemer of the Iowa

Supreme Court made a strong plea for

the adoption of a recommendation that

the legislature enact a statute providing

that no judgment shall be set aside, case

reversed or new trial granted, on a mere

technical error, misdirection of jury,

improper admission or rejection of evi

dence or error in pleading or procedure,

unless the substantial rights of litigants

are injuriously affected. The subject

was debated for an entire morning ses

sion, but Justice Deemer was defeated

by a small majority.
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President J. L. Carney's address had

for its subject “John Marshall," and the

annual address, delivered by Governor

John Burke of North Dakota, had for

its subject "Employers' Liability and

Workingmen's Compensation Acts."

Other papers were: “The Lawyer as a

Patriot," John C. Sherwin, Justice of

the Iowa Supreme Court; “Particularist

Society," F. F. Dawley, Cedar Rapids;

“The Law," Judge W. R. Lewis, Monte

zuma; "A Practical Legal Education,"

Prof. Ralph Otto, State University of

Iowa.

The following officers were chosen:

President, Charles G. Saunders, Council

Bluffs; vice-president, Horace E. Deemer,

Red Oak; secretary, Claude Horack,

Iowa City; treasurer, Frank T. Nash,

Oskaloosa; librarian, A. J. Small, Des

Moines.

 

Kentucky. — Governor Woodrow Wil

son gave the annual address at the tenth

annual meeting of the Kentucky Bar

Association, held at Lexington, Ky., July

12-13, taking as his subject, “The Law

yer in Politics." He said in part: —

"The truth is that the technical train

ing of the modern American lawyer, his

professional prepossessions and his busi

ness involvements, impose limitations

upon him and subject him to tempta

tions which seriously stand in the way

of his rendering ideal service to society.

He seldom thinks of himself as the

advocate of society. He moves in the

atmosphere of private rather than pub

lic service. Moreover, he is absorbed

now more than ever before into the

great industrial organism. He becomes

more and more a mere expert in the

legal side of a certain class of great in

dustrial or financial undertakings.

“It is apt to happen with the most

successful and by that test the most

eminent lawyers of our American com

munities that by the time they reach

middle life their thoughts have become

fixed in very hard and definite moulds.

It is evident what must happen in such

circumstances. The bench must be

filled from the bar, and it is growing

increasingly difiicult to supply the bench

with disinterested, unspoiled lawyers

capable of being the free instruments

of society, the friends and guides of

statesmen, the interpreters of the com

mon life of the people, the mediators

of the great process by which justice is

led from one enlightenment and liberal

ization to another."

Other addresses on the program were:

“Some Great Lawyers of Kentucky,"

by W. H. Mackoy of Covington; “Is

the Fellow Servant Law Becoming Obso

lete," Hon. J. F. Gordon, Madisonville,

Circuit Judge; "Lawyers’ Fees," Judge

Matt ODoherty of Louisville; "The

Value of Precedents," Judge Shackelford

Miller of the Kentucky Court of Appeals.

 

Maryland. —The tendency of the

American bar toward commercialism,

and the way in which this cause makes

for delays in the administration of jus

tice, was the topic of the address

of William L. Marbury, president

of the Maryland Bar Association,

at the sixteenth annual meeting

held at Cape May June 29-July 1.

“So far as I can now see," he concluded,

"what we should strive for is the estab

lishment of a system which will develop

out of the ranks of the profession a

class of men who will be willing to

forego the great emoluments which some

times come through the successful con

duct of the strictly business side of the

law to devote themselves to the more

efiicient discharge of its duties as an aid

in the advancement of justice in the

courts."

Archibald H. Taylor made an address



496 The Green Bag

in which he criticized the recent decision

of the United States Supreme Court

laying down the rule that a manufac

turer cannot dictate the prices at which

his retailers shall sell goods. His sub

ject was, “Is Competition Compassed

by Immorality that Sort of Unrestricted

Trade, such as is Intended to be Favored

by Law?" He said that the decision

meant a step toward socialism and the

ultimate undermining of the stability

of the nation.

Judge Henry Stockbridge of the Court

of Appeals made an interesting address

on “Titus," his subject being a noto

rious negro offender who once broke

into jail after he was released. Titus

served sixty distinct sentences for steal

ing various amounts of money, the total

aggregating not more than $100.

“The Courts and the New Social

Questions" was the subject of an

address by Edward Q. Keasbey of New

ark, N. J. Mr. Keasbey discussed recent

decisions regarding regulation of hours

of labor and Workmen's compensation.

Of the recent New York decision in the

Ives case he said: —

“It is doubtful if the decision against

the validity of the statute can be sus

tained on the point taken by the New

York Court of Appeals that it was the

established law when the Constitution

was adopted that no man can be held

liable without fault.

“The constitutional guarantees of lib

erty and property do not require that

the rules of law, even though of a

fundamental character, shall remain un

changed. The common law itself is

subject to be abrogated by legislation,

and even the doctrine of vested rights,

which has grown up out of the con

stitutional guarantee of property, can

hardly be extended so as to insure the

unchangeability of established rules of

law. It is only the rights of property

that have been acquired under existing

laws that are protected against subse

quent legislation."

Other addresses were delivered by

Jackson H. Ralston of Washington,

D. C., on "The Hague, Its Function

and History," and by Attorney-General

Isaac Lobe Strauss on “Some Recent

Biographies of World-Famed Lawyers.”

The Association by a majority vote

approved the proposal to submit bills

to the next legislature, the general aim

of which will be to reform the methods

under which trial juries are selected in

criminal cases. It is proposed to repeal

the law which exempts fromjury serv

ice members of state militia organiza

tions, and to decrease the number of

the peremptory challenges granted the

accused from twenty to ten.

The following officers were elected:

President, James Alfred Pearce of Ches

tertown; vice-presidents, E. Stanley

Toadvin of Salisbury; J. Frank Harper

of Centerville; Thomas H. Robinson of

Belair; A. Hunter Boyd of Cumberland;

John Wirt Randall of Annapolis; Mil

ton G. Urner of Frederick; Walter J.

Mitchell of La Plata; Bernard Carter of

Baltimore; John Hinkley of Baltimore;

secretary, James W. Chapman, Jr., of

Baltimore; treasurer, R. Bennett Dar

nall of Baltimore; executive council,

Benjamin A. Richmond of Cumberland;

George Weems Williams of Baltimore;

J. Harry Covington of Easton, and

Moses R. Walter of Baltimore.

 

Michigan. — Attorney-General Wick

ersham delivered the annual address at

the annual meeting of the Michigan

State Bar Association, held at Battle

Creek July 6-7 (see p. 458 supra).

President C. W. Perry's opening address

dealt with “Criticism of the Courts,"

and opposed the recall of judges.

Ex-Judge Harry A. Lockwood of De_

. ems-a.”Muse
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troit, read a paper on the life and serv

ices of Isaac P. Christiancy, who was

a member of the Michigan Supreme

Court from 1857 to 1875. The associa

tion has had a bust of Judge Christiancy

made, which will be placed permanently

in the state library at Lansings.

The subjects selected by other speakers

were: United States District Judge

Arthur C. Denison, “Substance and

Form"; Hon. Grant Fellows, "Rever

sals on Technical Errors"; Hon. A. B.

Eldredge, "Matters in Which the Dis

cretion of the Trial Court Should Be

Final"; Prof. Jerome C. Knowlton, Uni

versity of Michigan, “Admission to the

Bar."

The association elected the following

ofiicers: President, A. B. Eldredge, Mar

quette; vice-president, Watts S. Hum

phrey, Saginaw; secretary, W. J. Land

man, Grand Rapids; treasurer, William

E. Brown, Lapeer; directors, T. A. E.

Weadock, Detroit; Judge Parkinson,

Jackson; L. H. Sabin, Battle Creek;

W. W. Potter, Hastings; W. K. Clute,

Grand Rapids; Judge Wiest, Lansing;

Lincoln Avery, Port Huron; William M.

Smith, St. Johns; Lieut.-Gov. Ross;

C. W. Hitchcock, Bay City; Judge

Dodds, Mt. Pleasant; H. M. Oren.

 

Minnesota. — Attorney-General Wick

ersham was selected to give the annual

address before the Minnesota State Bar

Association meeting at Duluth July

18-20. Discussing "What Further Regu

lation of Interstate Commerce is Neces

sary or Desirable," he declared that a

national administrative commission to

regulate great industrial organizations

in the same way that the Interstate

Commerce Commission regulates rail

ways, is desirable and may be necessary.

"The anti-trust legislation of the United

States,” he said, “and of most of the

separate states is based on the theory

that the natural price of an article is

that fixed by the operation of the

natural law of supply and demand,

working without artificial restraint. But

the fact is that the law of supply and

demand does not, and has not for many

years worked in this country in a natural

unrestrained and unfettered manner.

Prices of standard articles of consump

tion have been fixed by associations of

the producers, without the participation

of the consumer or the general public."

Mr. Wickersham asserted that it was

a matter of serious consideration whether

it would be practicable to give to the

proposed interstate corporation commis

sion the power to fix prices. He also

considered the holding company to be

an important factor in the problem of

great combinations.

 

Missouri. — Governor Simeon E.

Baldwin has accepted an invitation to

address the Missouri State Bar Associa

tion Sept. 23, at its annual meeting at

Excelsior Springs. His subject, it is said,

will be "Artificiality of the Law of Evi

dence."

 

North Carolina. -— The thirteenth an

nual meeting of the North Carolina

Bar Association was held at Lake Toxa

way June 28-9. The association had

counted on hearing the annual address

delivered by Congressman Martin J.

Littleton of New York, but he was un

able to be present.

The association adopted the report

of its committee on law reform, recom

mending that the number of judges be

increased to twenty-four, that the pres

ent system of rotation be abolished,

that the solicitors be put on salary

and that the law~relating to challenges

of jurors be amended. Bills designed to

carry out these reforms will be intro

duced in the next legislature.



498 The Green Bag

The meeting was called to order by

President Charles W. Tillett of Char

lotte. The address of welcome was

delivered by Walter E. Moore and the

response by Francis D. Winston, former

Lieutenant~Govemor. An address was

given on “The Torrens System," by

Thomas M. Pittman of the Henderson

bar.

 

Ohio. — At the annual meeting of the

Ohio State Bar Association, held at

Cedar Point July 11-13, the annual

address was delivered by Congressman

Samuel W. McCall of Massachusetts, and

dealt with “Representative as Against

Direct Government." He said in part: —

“Madison clearly expressed his per

ception of the necessity of a republic

rather than a democracy. The makers

of the Constitution were able to consum

mate the most democratic movement

that had ever taken place on a grand

scale in the history of the world, and

being statesmen as well as democrats

they sought to make their government

enduring by guarding against hasty

action and the excesses which had so

often carried popular governments to

destruction.

“In order to establish what Lincoln

called ‘a government of the people, by

the people, for the people,’ they saw

clearly the lines over which they might

not pass in pretended devotion to the

democratic idea without establishing a

government of, by and for the dema

gogue, with the certain reaction in favor

of autocracy sure speedily to come, for

they knew that the men of the race to

which they belonged would not long

permit themselves to be victims of mis

government."

James Harrington Boyd of Toledo

presented a paper on “Employers’ Lia

bility Legislation; its Purpose and

Methods of Enforcement.”

The annual address of President

Andrews dealt in part with the coming

constitutional convention.

Resolutions were adopted urging that

at the coming constitutional convention

the number of Ohio Supreme Court

judges be increased to nine, and that

the judges be appointed by the Governor.

A resolution was also adopted asking

that each county in the state be made a

common pleas court district. In all,

eight proposed amendments to the Con

stitution were indorsed, including a rec

ommendation that the country justice

shop be abolished and that justices of

the peace be made county oflicers.

The following ofiicers were elected:

President, Judge Frederick L. Taft of

Cleveland; secretary, Gilbert H.

Stewart, Jr., of Columbus (re-elected);

treasurer, Clement R. Gilmore of Day

ton; vice-presidents, first, J. Chandler

Harper, Cincinnati; second, W. R. War

neck, Urbana; third, Hugh T. Mathers,

Sidney; fourth, John H. Price, Cleve

land; fifth, Smith Bennett, Columbus;

sixth, Frank Taggart, Wooster; seventh,

Thomas A. Jones, Jackson; eighth, D- A.

Hollingsworth, Cadiz; ninth, W. 5. Metcalf, Chardon; tenth, Silas Huron, Find

lay.

 

Pennsylvania. — The seventeenth an

nual meeting of the Pennsylvania Bar

Association, held at Bedford, Pa., June

27-29, was marked by the presentation

of some striking papers. The presi

dent's address, delivered by Edwin W.

Smith, discussed “Law and the Func

tion of Legislation." “Judges make law,

and so they should,” said the speaker.

“It is a sad time when they are afraid

to take this responsibility. Let us not

hide behind the theory that decisions

are always declarations of custom. So

they are sometimes and in that respect

they are not new laws, but let us admit
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that the judges do declare law also be

fore custom establishes it. Let us admit

that judges must declare new principles

sometimes which are not customs, but

only reasoning and common sense. Judge

made law should ever be behind the

common thought but not too far be

hind. . . .

“I do not think that I would ask any

judge to change the law of real prop

erty, of notes and bills, agency or com

mercial law generally, for the relations

governed by these branches of the law

have not changed. But where the rela

tions between the parties have changed

by force of modern conditions, why

should not judges make the changes a

part of the system of law? I do not

think that I would be unwilling that

there should be judge-made changes in

the law of master and servant, employer

and employee. I think that public

opinion is demanding this. I would

broaden the rule of negligence and nar

row the rule of assumption of risk, mak

ing the employer liable in many cases

now covered by the fellow-servant rule,

and making him liable for negligence in

more cases where the furnishing of better

appliances would have prevented the

accident.

"This, I think, would be in accord

ance with public opinion. ‘Common

thought’ or ‘public opinion’ do not mean

the thought or opinion of all the people.

There are many who have no thoughts

or opinions upon many subjects. They

do not need to have. The public opinion

upon a subject is the best general

opinion on that subject of the many

who are acquainted with it. We have

seen well discussed by laymen these

questions of law bearing upon the rela

tions of employers and employees, and

the general trend of the discussion seems

to be in favor of wide modification.

Why should the judges hesitate then

to pronounce as law this recognized

public opinion? Judges did this in times

past, and they should not fear to do it

now.

“There are objections to legislation

as a method of reaching scientific law,

which are inherent in the system of

popular law-making, and the objections

which are the most obvious are common

to all legislation in all governments,

and are not necessarily a criticism of our

form of government. The history of law

shows that all important legislation is a

compromise; it never expresses exactly

what anybody wants. Friends and

opponents finally meet on some neutral

ground, not quite satisfactory to either.

There may be, and usually is, an honest

difference of opinion as to the advisabil

ity of serious legislation. Dicey, in his

‘Law and Public Opinion,‘ asserts that

the ‘sinister interest’ affecting law-mak

ing, of which Bentham complains, is

not necessarily selfish or dishonest —

that it is much more likely to be stupid.

"I am not willing to admit that

politics is responsible for all the evils of

our system of legislation. We find the

same defects in countries where politics

are comparatively pure. So long as we

submit to untrained men this important

function of making law, we must expect

disappointment. I do not know what the

remedy is, but it seems to me that the

suggestion is worthy of some considera

tion, that all the administrative func

tions of the state should be performed,

as now, by a legislature elected by the

people, but that substantive law should

be made only by a board of trained

experts also chosen by the people. Judge

made law is at least made by experts;

legislation is not."

The report of the committee “on

judiciary department" was accepted, the

association thus going on record against

an elective judiciary. Last year the
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committee was divided on the question

of whether judges ought to be elected

by the people for a single term of

twenty-one years, or appointed to office

as a means of removing the bench from

political influence. The committee was

asked to reconsider the question and

this year by a vote of 4 to 3 agreed that

instead of being elected all the judges

ought to be appointed. As to how this

should be done the committee disagreed.

Former Governor Andrew J. Monta

gue of Virginia made the annual address,

in which he advocated “A More Effec

tive Cabinet" for the President of the

United States. He thought it would be

advantageous for members of the cabi

net to have the right to appear upon the

floor of Congress, answer interrogatories

and speak in defense of the policies of

their several departments, although they

might not have the right to vote.

The Cabinet as at present consti

tuted, the speaker said, was at best an

extra-constitutional body, “but the Con

stitution at least permits and encourages

a Cabinet as such, and necessity has

evolved and usage has confirmed it, and

while it may differ from similar agencies

in other legislative governments, never

theless, its adaptability to submit in the

person of its members on the floor of

the House of Congress bills and measures

of the President, accompanied with ap

propriate explanation, and to respond

to inquiries and interpellations respect

ing their several departments under

Congressional regulation now seems

indubitable.

“Indeed, of what purpose is the Con

stitutional duty of the President to

recommend measures unless they be

accompanied or followed by appropriate

exposition. Custom the world over for

bids such exposition by the executive

in person, but custom the world over

Sanctions such exposition by a Cabinet

Minister. The conclusion seems inevi

table from a proper construction of this

Constitutional clause, together with the

manifest necessities of government that

the performance of such delegated func

tions by a Cabinet Minister is not only

not a violation of the mandatory pro~

vision, but a plain consummation of the

provision."

Mr. Montague contended that the

plan would cause the Cabinet to become

not only an educational factor of tran

scendant influence, but a great power

for discovering, unifying and express

ing the popular will, and besides tend

to greatly elevate the character, ability

and dignity of the membership of the

Cabinet.

It would make of Cabinet members

originators, formulators and expounders

of policies.

Judge Ralston offered a paper on “The

Delay in the Execution of Murderers."

From a summary of statistics he had

gathered, he concluded that the delay

was not in the trial nor in the action of

the Supreme Court on the appeal, but

arose, in Philadelphia county, largely

in the disposal of motions for new trials.

The principal delay, however, was be

tween sentence and execution, due to

the intervention of the Board of Par

dons in wrongly seeking to pass upon the

question of actual guilt.

The paper of John Marshall Gest,

Judge of the Orphans’ Court, on "The

Law and Lawyers of Honoré de Balzac,"

was an admirable summary of the liter

ary qualities of the great novelist, lumi

nously expressed with that charm and

originality of style for which Mr. Gest

is well known, and also described a large

number of the legal plots and legal

characters in the “Comédie Humaine."

Mr. Gest said that Balzac's works were

crammed full of knowledge of the law,

and that it would be impossible to treat
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his subject fully in a paper occupying

a single hour. (See p. 456 supra.)

The Uniform Desertion Act and Uni

form Foreign Wills Act, submitted by

the Committee on Uniform State Laws,

were both approved by the Association.

Canons relating to the ethics of the

bench, corresponding to those adopted

last year with regard to the bar, were

adopted in accordance with a report of

the Special Committee on Legal Ethics.

The following oflicers were elected:

president, George R. Bedford, Luzerne;

vice-presidents, Paul A. Gaither, West

moreland, Hon. A. B. Hassler, Lancaster,

Hugh B. Eastbum, Bucks, William

Righter Fisher, Philadelphia, Isaac Ash,

Venango; secretary, Hon. William H.

Staake, Philadelphia; treasurer, Hon.

Wm. Penn Lloyd, Cumberland; execu

tive committee, Charles D. Gillespie,

Christian H. Ruhl, Russell C. Stewart,

Andrew A. Leiser, James I. Brownson,

T. C. Hipple, E. L. Whittelsey, Quincy

A. Gordon, R. Stuart Smith, John H.

Jordan, George C. Lewis, J. B. Wood

ward, H. S. Prentiss Nichols, John M.

Strong, Nicholas M. Edwards, Roland

D. Swoope, B. Frank Eshleman, Harry

Keller, Paul A. Kunkel, John D. Dorris,

and J. Benjamin Dimmick.

 

Texas. — Congressman Martin W.

Littleton of New York delivered the

annual address at the thirtieth annual

meeting of the Texas Bar Association,

held at Waco July 4-5. Congressman

Littleton is a native of Texas. He advo

cated effective regulation of corporations,

and the election of United States Sena

tors by the people. In speaking of the

organization of corporations he stated

that no share of stock ought to be issued

until it was able to hold up its hand

and say, I know my redeemer liveth;

that the dishonest corporation made the

honest corporation suffer.

President Hiram T. Glass submitted

his annual address, followed by the read

ing of a paper on “Judicial Reform in

Texas" by Judge William Hodges of

Texarkana.

The report of the committee on

judicial administration and remedial

procedure was read, and excited

much interest and discussion.

An interesting paper was read by

~I-Ion. Ben Kendall of Waco, giving a

sketch of John Marshall.

Judge John C. Townes, dean of the

law faculty of the State University,

read the report of the committee on

legal education and admission to the

bar, which carried with it the recom

mendation that the president appoint a

committee to consider the laws regu

lating examinations and admissions to

the bar in other states, and to prepare

a bill on the subject. The recommen

dations of the report were adopted.

Lee Estes of Texarkana read the re

port of the committee on commercial

law, which carried with it some recom

mendations as to legislation looking to

uniform commercial laws and renewed

the recommendations of a former com

mittee to endeavor to secure the passage

of an act recognizing the commission of

uniform state laws and creating a simi

lar board of commissioners of Texas.

The recommendations of the report were

adopted in their entirety.

W. A. Wright of San Angelo read the

report of the committee on criminal law,

which made the following suggestions

for the consideration of the association:

Longer terms and higher salaries for all

judges, trial and appellate; an immediate

record of all exceptions and reasons

therefor to be made by the court stenog

rapher, together with the court's ruling

and qualifications, and a copy to be em

braced, as taken down in the statement

of facts and transcript; as soon as the
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testimony in a criminal trial is closed

the court shall prepare his charge and

submit same to counsel for defendant,

who shall have time to request special

instructions and raise exceptions, and no

other shall be considered in his motion

for a new trial. The recommendations

of the report were unanimously adopted.

A forceful and striking paper was

read by Col. T. N. Atkinson of Hous

ton, on “Some Results of Holding the

Legal Intellect in Mortmain."

The following officers for the ensuing

year were elected: R. E. L. Saner of

Dallas, president; John T. Duncan of

La Grange, vice-president; William D.

Williams of Austin (re-elected), treas

urer; J. B. Cave of Austin (re-elected),

secretary; W. W. Searcy of Brenham,

A. D. Sanford of Waco, Marshall Spoonts

of Fort Worth, W. T. Bartholomew of

San Angelo and W. C. Morrow of Hills

boro, directors; Norman G. Kittrell of

Houston, 0. L. Stribling of Waco and

B. B. Stone of Ballinger, delegates to

the American Bar Association; W. P.

Hilderbrant of Austin, A. B. Watkins

of Athens and J. W. Woods of Houston,

alternates.

 

West Virginia. —— At the twenty

seventh annual meeting of the West

Virginia Bar Association, heldat White

Sulphur Springs, West Va., July 12-13,

the following papers were presented:

President W. W. Hughes, “The Spirit

of the Times, its Effect on Law”; Judge

W. N. Miller, "Is There Need of Addi

tional Judges for the Supreme Court

of Appeals"; Judge B. F. Keller,

“TheJudicial Code" ; S. W. Walker, “The

Law's Delays and its Remedies.” The

following officers were elected: president,

Judge B. F. Keller, Bramwell; vice

presidents, first, H. C. Hervey,

Wellsburg; second, Stuart W. Walker,

Martinsburg; third, Joseph H (‘ wines,

Charleston; fourth, W. G. Peterkin,

Parkersburg, fifth, Jean F. Smith, Hunt

ington; secretary, Charles McCamic,

Wheeling; treasurer, Charles A. Kreps,

Parkersburg.

 

Wisconsin. —— The annual meeting of

the Wisconsin Bar Association was held

at Milwaukee June 29-30. President

M. A. Hurley of \Nausau, in his address,

urged that efforts be made to increase

the membership.

Edgar A. Bancroft of Chicago, dis

cussing “The Sherman Law and Recent

Decisions," pronounced the Sherman

law a masterpiece of comprehensive

prohibition rather than an effective

remedy for a specific wrong. "It con

tains a general declaration of public

policy rather than a definite and specific

provision for regulation of the abuses

of co-operation in modern industry and

commerce. These recent decisions, how

ever, have removed much of the uncer

tainty concerning its scope."

Chief Justice Winslow offered a paper

on “Recent Changes in the English

System of Taxation." A. A. Jackson of

Janesville, in his eulogy of Edward Ver

non Whiton, gave an account of

the legal history of the state. Walter

D. Corrigan of Milwaukee painted

an interesting picture of the ideal

lawyer.

The following officers were elected:

president, John M. Olin, Madison; vice

presidents, Thomas M. Kearney, T. W.

Spence, Fred Begliner, E. G. Nash,

J. W. Murphy, J. E. McConnell, B. B.

Park, Spencer Haven, J. M. Clancey,

O. E. Clark, George B. Hudnall, Alex

ander E. Matheson, Judge Martin L.

Lueck, S. H. Cady, M. Barry, G. D.

Jones, Daniel H. Grady, James Wick

ham; secretary, Adolph E. Kanneberg,

Milwaukee, and treasurer, J. B. San

born, Madison.
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Lucilius A. Emery, Retiring Chief Justice‘

Bv WILLIAM P. Wnrrauouss

CHIEF JUSTICE OF THE MAINE SUPREME JUDICIAL COURT

T IS altogether fitting and proper that

the members of the court and of the

bar should join in this merited tribute

of respect and honor for their retiring

Chief Justice, who for twenty-eight years

has adorned the bench of the highest

court of the state by the dignity of his

manners, and illumined its counsels by

his wisdom and learning. It is fitting

and just that during his lifetime public

attention should bedirected to the admir

able fidelity and distinguished ability

which have characterized not only his

judicial service, but the discharge of all

his public and official duties for forty

years.

Too oft the flowers that deck the bier

Had better brightened living eye.

Let it be made known to him while

living that the conscientious and faith

ful discharge of onerous and responsible

judicial duties in our state, though from

its juridical history it is expected as of

course, is none the less appreciated and

honored by the bar and the people of the

state.
 

‘Delivered at the banquet tendered Chief Justice

Emery by the Maine Bar Association July 27. 1911,

on the occasion of his retirement from the bench.

It is not fitting, however, on this oc

casion, to indulge in fulsome eulogy of

our distinguished guest. It would be dis

tasteful to one who “hath borne his

faculties" with becoming meekness and

modesty. During twenty-eight of the

best years of his life he has been engaged

in performing the highest function of

organized government, the administra

tion of that justice which is the chief end

and purpose of human society, and the

highest interest and most important con

cern of man on earth. For "wherever

her temple stands," said Mr. Webster,

“and so long as it is duly honored, there is

the foundation of social security, general

happiness and the progress and improve

ment of the race." For twenty-eight

years he sought to administer justice

without respect to persons and to do

equal right to the poor and to the rich.

During all these years no speck or stain

has ever blemished his judicial ermine,

and no suspicion rested upon the purity

of his motives. No untoward incident

has ever disturbed or rufiied the serenity

of his judicial demeanor, and no consid

eration except the truth and the justice

of the cause has ever been suspected of
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controlling or affecting his rulings or his

judgment.

Judge Emery has been an extensive

reader of general history, and a diligent

student of the history and philosophy of

the law and of political science and gov

ernmental policies. After his admission

to the bar he promptly identified himself

with the public life of the community in

which he lived and of the county and

state. He became county attorney

at twenty-six years of age, was a

member of the Maine Senate at the age

of thirty-four, and Attorney-General of

the state at the age of thirty-six.

of these positions he performed his duties

with a conspicuous fidelity and ability

reflecting credit upon himself and honor

upon the state. In the Legislature his

service was notable for his efforts to pro

cure legislation conferring upon the court

full equity jurisdiction and powers and

rendering the procedure in both law and

equity more simple, speedy and effective.

He came to the bench of the Supreme

Court fully qualified by intellectual en

dowments, liberal culture and experience

at the bar to render eminent judicial ser

vice to the state and make an honorable

career for himself. He brought with

him besides, not only high ideals of the

honor of the legal profession and the dig

nity of the law and exalted conceptions

of the judicial character and functions,

but also the capacity and disposition for

prolonged and arduous labor as well in

the trial court as in the examination of

the law for the preparations of the opin

ions of the law court. He also had the

courage of his convictions and the faculty

of clear and methodical statement which

is ordinarily developed by clearness of

apprehension. Thus at the end of each

juridical year his desk has disclosed no

work unfinished, no duty unperformed.

At nisa' im'us he stated the law to the

jury with absolute impartiality, in clear

lnall_

and simple language, without encroach

ing in the slightest degree upon their

province to decide the issue of fact, but

with a singleness of purpose to have the

law correctly determined and the truth

discovered and declared. He never for

got the distinction pointed out by Chief

Justice Marshall that “judicial power is

never exercised for the purpose of giving

effect to the will of the judge, but al

ways for the purpose of giving effect to

the will of the law."

It was his firm conviction that punctu

ality in the discharge of all public and

ofl‘icial duties, and correct deportment

and courteous manners in the court room

have a tendency to facilitate the admin

istration of the law as well as to enhance

the respect that is due to the court, and he

endeavored with all reasonable vigilance

and appropriate methods to discounte

nance any disregard of suchcommendable

and dignified practices. The ameliorat

ing influence of his discipline in that

behalf has been distinctly observable.

But his judicial opinions as a member

of the law court, found in thirty-two

volumes of the Maine Reports from the

seventy-sixth to the one hundred and

seventh, constitute an enduring monu

ment to his great intellectual gifts, the

extent and variety of his learning, his

accurate knowledge of the common law

and his faculty of adapting its flexible

principles to new enterprises, new devel

opments and new conditions in indus

trial and social life. My attention was

first attracted to the excellence of his

work in the law court when, in the second

year of his service upon the bench, his

opinions in the important cases of

Ames v. Savage and Andrews v. King

appeared in the seventy-seventh Maine

Report. The former involved a discus

sion of constitutional law and it was

held that upon judgments against mu

nicipalities, execution may be issued
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against and levied upon the goods and

chattels of their inhabitants and that

this would be “due process of law.”

Andrews v. King was a petition for cer

tiorari to quash the proceedings of the

mayor and aldermen of Portland in re

moving the city marshal from ofl‘ice.

The nature, powers and duties of special

tribunals in such cases are fully consid

ered and it was held that a hearing by

the aldermen alone, the mayor being

required to sit on the hearing, was not

sufiicient, even if no objection was made

by the ofiicer. Warren v. Westbrook, in

the eighty-sixth Maine, is a leading case

upon the exercise of the equity powers

of the court in the apportionment of

waters where there are two natural chan

nels in a river caused by an island. In

the subsequent opinions will be found

luminous expositions of constitutional

law relating to interstate commerce, the

police power of the state and other ques

tions of fundamental and far-reaching

importance. In the opinion of the jus

tices prepared by Chief Justice Emery

in 1907, in answer to questions submitted

by the Senate, this court, true to the

motto of the state, led all others, state

and federal, in promulgating the benefi

cent doctrine of the conservation of our

natural resources in the interests of the

people. It is there held to be within the

constitutional power of the Legislature

to restrict or regulate the cutting of for

est trees on wild or uncultivated land by

the owner thereof, without compensa

tion to such owner in order to prevent

injurious droughts and freshets and pre

serve the natural water supply of the

state.

In all of these opinions his generous

intellectual gifts, his vigorous original

reasoning, the ripe fruits of his varied

experience and his robust moral princi

ples have been employed to crystalize

into judicial decrees the justice of the

state which has been made luminous by

reason and conscience, and advanced

to its ends with calm deliberation and

the dignity and strength of impartial

laws. He has been deeply impressed

with the importance of the doctrine of

stare decisis, as necessary to maintain the

stability of the law and enable counsel

lors to advise with reasonable certainty

and men of affairs to act with a reason

able sense of security. But he has been

a progressive jurist in the true sense of

the term and has never hesitated to

recommend new legislation or adopt a

new rule, which distinctly appeared to be

an improvement either in substantive

law or methods of procedure. Change

is ever going on in a ceaseless round. Be

wildering discoveries and developments

are constantly being madeinvolvingradi

cal changes in nearly all departments of

human activity. Conservative as the

law and the courts must necessarily be,

they are compelled to catch the spirit

that animates the progress of society and

to keep in sympathy with the advancing

thought and progressive tendencies of

the age. But it will not fail to come to

the younger generation, as it has to us

of the older, that the principles of simple

truth and justice and the instinctive con

ceptions of common right upon which, in

the last analysis, the protection of human

rights and the redress of human wrongs

must be founded, will remain the same

from generation to generation, now and

forever.

The public press outside of New Eng

land continue their laments over the

law's delay and the failure of justice in

the criminal courts. But the reasons

for these complaints have not existed in

our state during Judge Ernery's service

upon the bench. With all modesty we

afi‘irm that in no other state in the Union

has the substance of truth and right been

so rarely sacrificed to the science of state
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ment or the shadow of form, and in no

other state has justice been administered

more promptly and with fewer blemishes

than in the good state of Maine.

No eulogy upon the life of Chief Jus

tice Emery is required. He retires from

the bench in the fullness of labor and of

fame. He has erected his own monument

more enduring than bronze. The deep

impress which he has made upon our

jurisprudence and upon the public and

professional life of the state will perpetu

ate his memory to generations beyond

ours and cause his name to be inscribed

among the highest on the roll of Maine's

learned jurists and honored and success

ful magistrates.

We shall greatly miss his learning and

experience in our judicial counsels but

he will remain through life Chief Justice

emeritus, and will be cordially welcomed

at our social gatherings. And in behalf

of all of his associates and the present

members of the court, I wish to express

our hope that he may have many remain

ing years of comfort and happiness

cheered and blessed by the pleasant

memories of his stainless life of usefulness

and honor.

As newly organized, all the members

of the court will cherish with reverence

its honored traditions in the generations

that have gone before, in their constant

endeavor to omit no duty on their part,

to maintain the proud position which our

state has enjoyed, for the nobility of

character of its people, for the probity

of its public officials, the righteous

ness of its laws and the purity of its

justice.

Until We Rise

BY HARRY R. Burma

HERE is the ancient strength, the noble fame

With which tradition clothed the bench and bar P

It has gone palely out like some burned star‘

Leaving but acrid ashes of the name

Which should be ours. Whose is the bitter blame ?

And whose the taint that makes us what we are—

A calling which suspicion scents afar

As sheltering knaves? How long shall last the shame P

Aye! it shall last until we crush it out.

There is no help for us till we rebel,

Shake off the thrall of gold, the pleasant spell

Of easy standards,—rise in wrath and shout

A fierce defiance, mighty to compel

A nation's recognition free of doubt.
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Bv CHARLES J. BONAPARTE, OF rue Bun-mom; BAR

N a very forcible separate opinion,

dissenting in part from the views

expressed by the majority of the Su

preme Court, filed on May 15 last in

the Standard Oil case, Mr. Justice

Harlan says:

After many years of public service at the

national capital, and after a somewhat close

observation of the conduct of public affairs, I

am impelled to say that there is abroad, in our

land, a most harmful tendency to bring about

the amending of constitutions and legislative

enactments by means alone of judicial construc

tion.

About two years ago Mr. Gifford

Pinchot, defending in a public address

some features of his official course,

advanced a theory and quoted an opinion

of the Supreme Court in its support,

to the effect, in substance, that the gen

eral purpose, the evident policy, of a

statute is the key to its meaning and

that, so far as possible, it should be so

construed as to accomplish that purpose,

to promote, and not to defeat that policy.

This contention on his part was promptly

and vigorously denounced in certain

publications which met my eye as novel

and visionary, dangerous to vested in

terests, subversive of order and stabil

ity, and, in brief, as a belated survival

of a certain lawless and arbitrary system,

of which, the critics had hoped, our coun

try was finally rid on March 4, 1909,

when it gave place to what was after

wards happily termed: “The Reign of

Law." I am not now concerned with

Mr. Pinchot's practical application of

his theory of statutory construction;

that may or may not be open to just
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criticism; but the critics who denounced

the theory itself as startling and revo

lutionary might have been expected to

cordially endorse the views of Mr. Jus

tice Harlan; curiously enough, these

same writers, so far as I know, appear

to think almost as ill of him as they

did of Mr. Pinchot himself. I feel,

therefore, emboldened to ask you to

consider with me very briefly the char

acter and scope of judicial action in the

United States in the development of

American law, and to see how far such

action and development may be fitly

called "law making" and how far such

law making by judges, such "judicial

legislation," if you will, is wholesome

and tends to assure our national great

ness and happiness.

First of all, what is "law"? In his

"Note on Utilitarianism," Fitzjames

Stephen says:

Bring any considerable number of human

beings into relations with each other. Let

them talk, fight, eat, drink, continue their

species, make observations, form a society, in

short, however rough or however polished, and

experience proves that they will form a conception more or less definite of what for them

constitutes happiness; that they will also form a

conception of the rules of conduct by which hap

piness may be increased or diminished; that they

will enforce such rules upon each other by differ

ent sanctions, and that such rules and sanctions

will produce an influence upon individual conduct

varying according to circumstances.

In a very wide sense, all such "rules

of conduct," thus "enforced" at any one

time by any particular community upon

its individual members, may be de

scribed as “law"; this would include

rules of piety, good morals, courtesy and

good taste; but custom and convenience

have nowadays restricted the term
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“law" to such of them a; are "enforced"

by one or more of three particular kinds

of “sanction," namely, injury in person

or estate to their transgressor inflicted

by the community through its agents,

remedial action on its part, through

the like agents, intended to place him

and all other persons in the positions

they would have respectively occupied

had the violated rule been obeyed, and

denial to him of the benefit of similar

remedial intervention on its part in

cases where he would have been entitled

to such intervention but for his trans

gression. In other words, and speaking

for lawyers, “law," as the term is used

today and for our present purpose,

means the aggregate of those rules of

conduct, disobedience to which by a

member of the community constitutes

(1) a crime, (2) a ground for a civil suit

or (3) a reason to refuse the oflender

some right of action or defense or other

benefit which he would have otherwise

enjoyed by virtue of such rules of con

duct.

It is the function of our Courts to

determine whether and to what extent

one or the other of these sanctions shall

be applied in any instance of alleged

transgression of such a rule of conduct

or, in other words, of the law. Mr. W.

Irvine Cross, a well-known lawyer of

my native city, in a short but trenchant

magazine article on the “Doctrine of

Public Policy," says on this subject:——

It isasevere restraint often, upon the judicial

temperament, to confine itself to passing upon

the rights of individuals as governed by what

Baron Alderson called "fixed rules and settled

precedents." The temptation is strong to round

out one's usefulness by the appropriation of a

little of the legislative power, to inject a high

morality into the law, to help it along out of

one's own individual wisdom. . . . The judge

who allows himself to be led away from his

grand, though simple, function, by consideration

of general morality, the public interest, or public

opinion, is only weakening himself against the

day when he may have to face popular clamor

or resist political influence.

Mr. Cross suggests that a judge is “led

away from his grand though simple

function" when he yields to the “temp

tation" to appropriate "a little of the

legislative power," that such “appropria

tion" is, in fact, a usurpation: is this

true? In his “Ancient Law," Sir Henry

Sumner Maine says on the same sub

ject: —

We in England are well accustomed to the ex

tension, modification and improvement of law by

machinery which, in theory, is incapable of

altering one jot or one line of existing juris

prudence. The process by which this virtual legis

lation is effected is not so much insensible as

unacknowledged. With respect to that grmt

portion of our legal system which is enshrined

in cases and recorded in law reports we habitually

employ a double language and, as it would

appear, a double and inconsistent set of ideas.

When a group of facts comes before an English

Court for adjudication, the whole course of the

discussion between the judges and the advocates

assumes that no question is or can be raised

which will call for the application of any prin

ciples but old ones, or of any distinctions but

such as have long since been allowed. It is taken

absolutely for granted that there is somewhere

a rule of known law which will cover the facts of

the dispute now litigated, and that, if such a rule

be not discovered, it is only that the necessary

patience, knowledge or acumen is not forthcom

ing to detect it. Yet the moment the judgment

has been rendered and reported, we slide

unconsciously or unavowedly into a new language

and a new train of thought. We now admit

that the new decision has modified the law.

The rules applicable have, to use the very inaccu

rate expression sometimes employed, become

more elastic. In fact, they have been changed.

A clear addition has been made to the precedents,

and the canon of law elicited by comparing the

precedents is not the same with that which

would have been obtained if the series of cases

had been curtailed by a single example. The

fact that the old rule has been repealed, and

that a new one has replaced it, eludes us. because

we are not in the habit of throwing into precise

language the legal formulas which we derive

from the precedents, so that a change in their

tenor is not easily detected unless it is violent

and glaring. . . . We do not admit that our
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tribunals legislate; we imply that they have

never legislated, and yet we maintain that the

rules of the English Common Law, with some as

sistance from the Court of Chancery and from

Parliament, are co-extensive with the compli

cated interests of modern society. . . . The

fact is . . . that the law has been wholly

changed; the fiction is that it remains what it

always was.

That is to say, in fact English and

American judges "appropriate" and have

always “appropriated," not "a little,"

but a great deal “of the legislative

power," although this "appropriation"

has been and is concealed from super

ficial observers and those wilfully blind

by one of the most noteworthy among

those “legal fictions" which have played

so important a part in the development

of both Roman and English jurispru

dence. What would have been the re

sult had the fiction in this case been a

fact? In other words, if our judges,

from the beginnings of the Common

Law, had been guided only by Baron

Alderson's "fixed rules and settled prece

dents," what would have been the con

sequence to the world and especially

to us? This is shown by the experience of

those countries where these "rules" have

been immutably "fixed" bya supposed

sacred origin and a religious sanction;

and, on this point also, we can call Sir

Henry Maine as a witness. He tells us,

in the work already quoted: —

This rigidity of primitive law, arising chiefly

from its early association and identification with

religion, has chained down the mass of the

human race to those views of life and conduct

which they entertained at the time when their

usages were first consolidated into a systematic

form. There were one or two races exempted

by a marvelous fate from this calamity, and

grafts from these stocks have fertilized a few

modern societies; but it is still true that, over

the larger part of the world, the perfection of law

has always been considered as consisting in

adherence to the ground plan supposed to have

been marked out by the original legislator. If

intellect has in such cases been exercised on

jurisprudence, it has uniformly prided itself on

the subtle perversity of the conclusions it could

build on ancient texts, without discoverable

departure from their literal tenor.

Some less harmful, but yet clearly

mischievous results of similar mental

processes may indeed be found in vari

ous obsolete and obstructive rules of

procedure or proof in our criminal law

which, in practice, serve only to provide

loopholes of escape for conscious and

often brazen guilt.

For example, no one would have a

man once fairly and properly tried for

a crime and either convicted or acquitted

brought to trial again for the same

offense: interest rei publicae ut sit finis

litium, and no more fitting occasion

could arise for the application of this

wise and salutary maxim. But if the

trial has been unfair or otherwise im

proper, whether through misconduct of

the jury or error of the judge, it is the

dictate of common sense that this mis

carriage should be duly corrected and

the man retried. This can be and is

daily done when he has been convicted;

but if he has been acquitted, no matter

how erroneously and with what evident

injustice, there is no remedy, because

of an old and arbitrary rule against

what is called "double jeopardy," a rule

originating under circumstances utterly

unlike those of today and which has been

generally embodied in our constitutions

and statutes to the great profit of law

breakers.

Again the Common Law of England,

unlike most other systems of mediaeval

law, never sanctioned torture, whether

of defendants or witnesses. In this the

Common Law showed itself both wise and

humane for human experience has shown

that the use of torture tends, not to secure

but to hinder the discovery of the truth;

but, by reason of the strong and reason

able repugnance thus fostered towards

confessions and testimony extorted by



510 The Green Bag

physical pain, there grew up in Eng

land rules against admitting in evidence

confessions procured under highly con

ventional duress and against obliging

prisoners to incriminate themselves,

which rules in American law have crys

talized into numerous constitutional and

statutory provisions, and these have

been in turn so construed in some judi

cial decisions as to extend the prohibi

tions far beyond the bounds of reason

and public policy: we have seen convic

tions set aside because juries were told

of remarks of the prisoner made under

no obvious compulsion and which con

tained no intelligible admission of guilt.

One of the most enlightened‘ changes

made by modern statutes in the rules of

evidence permits the accused to testify

in his own behalf; this privilege is in

valuable to an innocent man, and it is

therefore simply impossible for a rational

mind to avoid an unfavorable opinion

as to the probable guilt of one who re

fuses to avail himself of it. Yet in the

great majority of our states the statute

law gravely requires this impossibility

of a jury, and even obliges the Court to

so instruct them, while forbidding the

public prosecutor to tell them what

everybody knows they must think any

how.

The reductio ad absurdum of the rule

in question would seem to have been

furnished, if it be really true that a

statute making it the duty of an auto

mobilist to give his name and the num

ber of his machine to a person he runs

over has been recently held unconsti

tutional because it “obliges him to give

evidence against himself"!

Nevertheless, in the main, we have

been saved from the fate of stationary

communities, we have escaped the sterile

“rigidity" of Baron Alderson’s “fixed

rules and settled precedents" and all its

baleful consequences through the legis

lative activity of our judges; why it has

been needful to cloak this salutary activ

ity under the shadow of legal fiction is

again explained by Sir Henry Maine

He sayswith his accustomed sagacity.

as to this:

It is not diflicult to understand why fictions

in all their forms are particularly congenial to

the infancy of society. They satisfy the desire

for improvement, which is not quite wanting;

at the same time they do not ofl'end the super

stitious disrelish for change which is always

present. Nothing is more distasteful to men,

either as individuals or as masses, than the

admission of their moral progress as a substan

tive reality. This unwillingness shows itself

often, as regards individuals, in the exaggerated

respect which is ordinarily paid to the doubtful

virtue of consistency. The movement of the

collective opinion of a whole society is too

palpable to be ignored, and is generally too

visibly for the better to be decried; but there is

the greatest disinclination to accept it as a

primary phenomenon. . . . There are, more

over, and always have been, persons who refuse

to see any fiction in the process, and conven

tional language bears out their refusal.

This “conventional language" lan

guage as to the propriety and necessity

of a complete separation of legislative

from judicial powers and functions,

may be found with us in many consti

tutional provisions; but its effect on the

facts is the same as calling a dog's tail

a fifth leg on the number of his organs

of progression. There can be no doubt

that the great body of English and

American case law, built up by the steady

law making of English and American

judges during six or seven centuries, in

the main is the fruit of a constant effort

on the part of these judges to make the

law what they believed the law ought

to be to advance the public welfare, and

as little that, on the whole, they have

been inspired in this belief by the en

lightened public opinion of their respec

tive days and countries.

Sir Henry Maine, in the passages to

which I have called your attention, had
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more particularly in mind the character

and effect of judicial action in mould

ing what he called the "Common Law,"

but there is yet more obviously room for

wise and enlightened law-making when

our American judges are called to deal

with questions of constitutional and

statutory construction; for, in the United

States, these questions have been and

are now fraught with consequences of

a moment to the community elsewhere

unknown.

When a law is enacted, some of our

publicists, some of our jurists, some of

our statesmen would seem to think first,

not how it can be faithfully observed,

but how it can be skilfully and safely

eluded; for them it is prima facie, not a

command of our common sovereign, the

American people, a command which

every loyal American obeys in letter and

in spirit, with all his heart and all his

mind and all his strength, but, in gen

eral, a mere sop to a troublesome Cer

berus, a mere blind meant to hoodwink

or soothe an inconveniently exacting

public opinion, something to be talked

about during a political campaign and

forgotten when the polls have closed,

something through which any adroit

counsel of any huge “interest," if he be

really worth his large fees, should be

able to drive a coach and six, even an

automobile at racing speed. It is but

consistent that those who think thus of

our laws should think of our courts as

properly and essentially umpires in a

game of mingled chance and skill played

by opposing counsel, with no higher duty

than to enforce the established rules of

the game, and with no responsibility, in

law or morals, for its results to the com

munity or to humanity.

Those who think, or would have others

think thus, have, of course, no sympathy

with, exempli gratia, Chief Justice Mar

shall’s favorite doctrine of Implied Fed

eral Powers, since that doctrine, in last

resort, merely applies to the Consti

tution the principles so severely criti

cized when announced by Mr. Pinchot,

namely, that any law should be so con

strued as to make it fruitful, not barren,

ut res magis valeat guam pereat, a prin

ciple which is now not only overwhelm

ingly sustained by authority, but, on

its face, is the plain dictate of common

sense.

An Act of the Legislative Power is the

command of the sovereign, it voices the

sovereign's wishes; if those owing alle

giance to the sovereign, and therefore

a loyal obedience to the law, know,

either from the terms of the statute itself

or from the circumstances of its enact

ment or from any other statutes in pari

materia, what are the wishes of the sov

ereign as to its general subject-matter,

what are the ends the sovereign seeks

to attain, what are the mischiefs the sov

ereign seeks to remedy by giving this

command, surely, if there be room for

any doubt at all as to its meaning, they

will obey it in that sense which will

bring to pass what the sovereign would

have done, which, so far as may be, will

make impossible what the sovereign

would prevent. Some years ago, in

one of our Eastern states, a statute

punished by fine or imprisonment any

one wearing birds of a certain species in

his hat. AChief of Police, called upon

to enforce this law, could find no person

wearing such a bird in his hat, but many

persons each of whom wore one or more

of them in her hat; applying Mr. Pin~

chot’s principle of construction, he so

read the law as to make it mean some

thing and not so as to make it a dead

letter; does anyone doubt that he read

it aright? A trade mark consisting of

the figure of a fish, belonging to one of

my clients, was once pirated by an

ingenious rival in business, who called
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the device he used a "whale," and

claimed that a whale wasn't a fish but

a mammal. This defense didn't "go

down" with the Court; and if a law

should forbid the taking of “fish" at

certain times or places and this law were

undoubtedly and notoriously inspired

by a policy of conservation regarding

marine animals in general, whales would,

no less undoubtedly, enjoy its protec

tion: the courts would perhaps re

member that Blackstone classed them

as “royal fish."

I have said that there is yet more

clearly room for helpful "law making" by

judges, for good “judicial legislation,"

in dealing with questions of statutory

construction than with the appli

cation of established rules of the common

law. This is mainly because these gules

have been slowly worked out by men,

the most of them able, the most of them

conscientious, the most of them dis

interested,‘ to meet exigencies arising in

actual life according to their well con

sidered opinions as to the permanent

interests of the community, while our

statutes are in great part the work

of mere vote-hunters and demagogues,

enacted for the temporary ends of poli

ticians or artfully contrived to advance

the selfish purposes of unscrupulous

men, often the very men against whose

wrong-doing they pretend to provide

safeguards. At best, they are seldom

more than rudimentary, embryonic laws,

destined and intended to be moulded

into their final and practical shapes by

the legislative action of the courts in

professedly construing but really com

pleting them.

A former Cabinet ofl‘icer has less diffi

culty than another might have in under—standing these things. Doubtless he is

occasionally brought in contact with

worthy gentlemen belonging to each

house of the national legislature who

serve the public ably and faithfully;

but the law-giver who habitually takes

up the time of a head of department is

ordinarily a very diflerent personage, at:

least, according to my own experience.

I found him too often a marvel of petti

ness, selfishness and timidity. He could

look at nothing beyond his own political

interests and trembled at the bare

thought of displeasing anybody whose

displeasure might cost him votes. When

he called on the Secretary of the Navy,

it was always to interoede for a de

serter or to ask the discharge of a.

recruit or to get work for a navy yard

or higher wages for some workmen;

when he visited the Department of Jus

tice, it was to further a pardon or beg

that a criminal be not prosecuted or to

importune for higher salaries to some

deputy marshals or to talk about some

matter of patronage. In any case, he

always "wanted something” for his

friends or his state or his district and

really and in last resort, always "wanted

something" for himself. To make him

talk or think about the national defense,

the eflective administration of justice,

the enforcement of the very laws he

had helped to make, there must have

been, in the words of Sam Weller,

“nothin' less than a nat'ral conwul

sion." That such should be the

characteristics of many among our Lycur

guses, whether in state or nation, is,

after all, in no wise surprising. No one

with any experience in the dismal labor

of trying to persuade reputable and

esteemed men to become candidates for

elective offices will doubt the genuine

and profound reluctance of the right

man to settle himself into the right place

in this field of his duty as a citizen;

and, according to my own observation

this reluctance usually, although not

always, increases as the prospects of

election become brighter. I have found
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it easier to induce the man in question

to run when he knows that his running

can amount only to a protest against

abuses and scandals or a help to other

candidates than when there seems to be

some fair show for his own election.

We may ask why do really first-class

men, as a rule, shun public employment

in its higher grades and too often oblige

their state or nation to be content with

second-class, if, indeed, even these can

be secured and our public trusts are not

abandoned to the clearly unfit? The

answer is sufi‘iciently obvious. Those

men best fitted for such work will not do

it, or doit long, because the conditions of

their work do not .allow them to work

happily and with self-respect.

The American people, as a would-be

employer of labor, approaches a skilled

workman of this class, a man assured at

all times of steady work at good wages,

and says to him, speaking by its acts:

"Come and work for me; if you come I

shall probably take away your job at

just about the time you have learned to

take interest in it and to do it to your

own satisfaction. Meantime I shall let

others of my workmen, whose help is

indispensable to your work, constantly

hinder it and embarrass you by all sorts

of gratuitous annoyances, not necessarily

because they have any quarrel with you

but often as incidents to squabbles

among themselves or to attain ends of

their own with which you have no con_

cern. I shall also permit, indeed I shall

encourage, some of your fellow-workmen

and outsiders as well, to frequently and

publicly censure you and your work,

and often to do this not only harshly

and uncharitably, but ignorantly and

in bad faith, without knowing what you

have really done and without wishing

or trying to know this. Often, more

over, while you are at your work-bench,

a crowd of silly and badly behaved

urchins called newspapers will hoot and

make faces at you and draw on the

walls nonsensical pictures intended to

wound your feelings and make you

ridiculous, and I shall tolerate and even

applaud their antics. Finally, if you

shall stay with me far longer than do

most of my workmen and, by reason of

this long and faithful service, can no

longer work hard or find work readily,

when I have done with you I will show

you the door with no mark of gratitude

for the past and no provision against

want for the future." Is it likely that a

private employer who talked thus and

whose acts squared with his words

would get such a workman? And, if it

isn't, why should one of our states or

the nation hope to do better?

There are two classes of our public

servants who are treated, in the main,

as all servants must be treated by a

master who would be well served. I

mean our judges and the ofi‘icers of our

Army and Navy. We behave to a judge,

we behave to a military or a naval officer

as if we expected to find him a man of

honor, and, in no small measure as a re

sult of this treatment, with lamentable

but comparatively rare exceptions, we

do find him a man of honor. We safe

guard our soldiers and sailors against

an old age of misery, and men of the

highest character and capacity willingly

relinquish the hope of wealth and the

independence of civil life to thus serve

us. Although, as yet, a like provision

for our judges is scandalously far from

universal, and although their salaries

amount hardly to a living wage, we yet

find men worthy of the bench to give

up for it all the great possibilities of our

bar. Our courts and our Army and

Navy are indeed far from perfect;

neither is our treatment of those who

preside in the former or who command

the latter in all respects just to them or
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worthy of us; but, speaking broadly, we

deal with these men as though we wished

the best men for our service, and, again

speaking broadly, we obtain for our ser

vice the best men to be obtained for

our outlay; indeed it were safe to say

far better men than the like salaries com

mand elsewhere.

Our judges are far more capable than

are our legislators to give expression

and effect to the people's will; they are

also more competent and more faithful

interpreters of what is the people's will,

because far less liable to be misled as

to this by mere outcry from the press

or the tawdry gabble of agitators; for,

ever since the days of the Three Tailors

of Tooley street, the query: "What

is" or “Who are ‘the people'?" has been

matter of debate and often of dispute;

and, although it has received, for prac

tical purposes, many difi‘erent answers

in different countries and at different

times, the legal “people," that is to say

that part of the community empowered

by law to speak and act for the whole,

has been always and everywhere a

minority of all the human beings sub

ject to the "people's” will. Moreover,

if we look critically and philosophically

into the genesis of any notable piece of

legislation, we shall become convinced

that only an extremely small fraction of

even the legal people has had any appre

ciable or recognizable agency in its pro

duction and that what we have described

as “the will of the people," is in reality

the will of but a few among the indi

viduals composing the people.

In truth, in the human body politic,

as in the human body physical, develop

ment of will power is a specialized func

tion. The former has always its hewers

of wood and drawers of water, to do as

they are bid like the hands and feet,

the arms and legs; locomotor ataxia is

no less a malady in politics than in physi

ology. Other classes are its vital auto

mata, working, as do the heart and lungs,

at their several tread mills, with no

thought beyond their daily tasks and

daily needs, yet on whose continued

labor depends its continued life. The

hunger for gain of still others among its

members makes them, like the stomach,

in seeming blindly selfish and greedy,

but, under proper control, none the less

indispensable to its health; like a man,

a community languishes when it loses

its appetite. Finally,’ it has the equiva

lent of a brain, the seat of its political

consciousness and the source of its polit

ical will, an organ which, in politics,

thinks and decides for its whole mass.

Now, the brain is always a very small

portion of the organism; even in man it

is only two or three per cent, although

its proportionate size grows steadily as

we ascend the scale of physical being. If

one man may say truthfully, or with any

approach to truth, “L’Etatc'est Moi," the

state of which he speaks has, politically,

but the rudimentary brain of a fish or a

reptile. Unquestionably the political

brain of the American people is vastly

more developed; but it is none the less a

specialized organ and to recognize, in

terpret and intelligently obey its dic

tates we need the services of true

experts; we find these in our judges.

A very singular doctrine has been ad

vanced of late years to the effect, in

substance, that our judges are exempt

from public criticism, at all events with

respect to their judicial acts and utter

ances. If the newspapers may be trusted,

a member of the Legislature of a great

state recently spoke of a resolution of

censure on a judge as “anarchistic."

There can be little doubt that the germ

of this curious notion is found in the

facts that any effort ab extra to influence

the action of a judge or a jury in a

pending cause has been always held a
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contempt of court, and that criticism

of the court may amount to or involve

an attempt at intimidation or an appeal

to sympathy. It would be well, in my

opinion, at least, if these well established

principles of law were more generally

respected and more practically enforced;

but they furnish no support for the novel

and extraordinary theory of judicial

immunity to which I have referred. As

is said by Mr. Justice Holmes, speaking

for the Supreme Court, in Patterson v.

Colorado, 205 U. s. 4'62; "When a case

is finished, courts are subject to the same

criticism as other people." In fact, the

judges themselves are and ought to be

courteous but severe and therefore use

ful critics of each other. The opinion

of Mr. Justice Harlan, from which I

quoted at the commencement of this

article, furnishes a striking example of

just such criticism.

While, however, it is alike foolish and

mischievous to ask that our judges be

exempted from the ordinary incidents

of public service in a free country, it is

clearly the duty of every good citizen,

yet more clearly of every worthy law

yer, to protest with all his powers against

any such detestable device to promote

judicial servility as the so-called “re

call," and against an encroachment in

any form on the absolute and inflexible

independence of our judges. God for

bid that the day should ever come to

America when the rights of Americans

shall be left to be vindicated, the liber

ties of Americans shall be left to be

protected, by a bench made up of men

"with their ears to the ground!" The

greatest judge our country ever had

said in the Virginia Constitutional

Convention of 1829:—

Advert, Sir, to the duties of a judge. He has

to pass between the government and the man

whom that government is prosecuting — between

the most powerful individual in the community

and the poorest and most unpopular. It is of

the last importance, that in the performance

of these duties he should observe the utmost

fairness. Need I press the necessity of this?

Does not every man feel that his own personal

security, and the security of his property,

depends upon that fairness? The judicial dc

partment comes home in its effects to every

man's fireside; it passes on his property, his

reputation, his life, his all. Is it not to the last

degree important, that he should be rendered

perfectly and completely independent, with

nothing to control him but God and his con

science?

Having thus spoken, John Marshall

might well add:—

I have always thought, from my earliest

youth till now, that the greatest scourge an

angry Heaven ever inflicted upon an ungrateful

and a sinning people was an ignorant, a corrupt,

or a dependent judiciary.

Some Singular Massachusetts Decisions

N response to a request from a

brother lawyer for information

regarding certain humorous occurrences

in the dispensation of law by the Su

preme Judicial Court of Massachusetts,

a Boston lawyer recently wrote a letter

which we are glad to publish, taking

care to comply with the writer's pref

erence for unanimity:—

John Jones, Esq.,

Tremont Building,

Boston, Mass.

Dear Mr. Jones: —

The farther one passes on through

this Vale of Tears, the more one learns

to give thanks for the saving grace of

humor. It is given to one who seeks,

to find, if he only has the divining rod.
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Even in the dry well of law, humor may

bubble forth if one in digging for the

spring use as his implement the pick

of common sense and discard the subtle

ties of too nice analysis.

Humor in the law is of two kinds, the

conscious and the unconscious. The

quality of conscious humor is, unlike

mercy, somewhat strained, though it

may be twice blessed; and to that kind

of humor one needs no pointing star.

But the unconscious kind, the kind

that necessarily results from straining

the law and the facts to meet the appar

ent exigencies of justice and to make a

particular result more merciful than

general precedents would compel, re

quires perhaps a personally conducted

tour in order to have its delights appre

ciated truly. Far be it from me to

attempt completely to cover this com

prehensive subject. I can only try to

point out a few instances of judicial

humor as perpetrated by the Supreme

Judicial Court of Massachusetts in

recent years.

At this point I ask permission to

digress a moment, that I may comment

on the too evident tendencies of this

august body, if I may do so without

seeming unduly irreverent. I admit and

admire the great knowledge and the

high purposes of the Court. It is not,

however, a divinity; it is but a combina

tion of human units and as such it must

and does have a common attribute of

humanity, to wit, a proneness to err.

I also concede that the way of a critic

is much the easiest way, but in Boston

we are only forbidden to see “The

Easiest Way"; we still may, if we wish,

pursue it. With this apology as a pre

liminary, I go on to say that I have in

mind a motto, which, if the Court knew

itself, it would emblazon on its rescript

paper. Individually, each member has

good common sense. Collectively, the

Court believes in sacrificing this essen

tial attribute to a sense of expediency.

Believing itself appointed and anointed

to blaze the path of justice in an untried

wilderness, it conceives that precedents

are not for wise men, that what has been

may perhaps help but must not hinder

those who are explorers in the realm of

law, and therefore, in its peregrinations

in search of justice, its only compass has

as its magnet merely the collective

guess of all as to what is expedient under

the circumstances.

Moreover, the Court apparently has

read and remembered the words of the

bard: “If 'twere well done when 'tis

done, 'twere well 'twere done quickly";

and therefore haste is always regarded

as of the essence of a decision. The

Court renders anew the phrase to read.‘

"'Twere well done when 'tis done

quickly." May I suggest that sometimes

one may decide in haste only to repent

at leisure?

The motto I suggest as appropriately

expressing the foregoing alleged tenden

cies, is

EXPEDIENCY + EXPEDITION = JUSTICE

Revenons (1 nos moulons. It is amusing

but none the less a judicial fact that

an eye witness of an accident is one who

does not see the accident. The case of

Lewis v. Brotherhood Accident Company,

194 Mass. 1, conclusively proves this

otherwise doubtful proposition. Ap

parently, a blind man has more possi

bilities as a witness than has been here

tofore generally supposed.

The song which says “I'd rather be

outside a-looking in than inside a-looking

out" has lost its meaning now, for in

Nash v. Webber, 204 Mass. 419, the

Court declares that “in” is “out." A

staircase outside the house is in the house.

The plaintiff in that case was with the

ms" rather than with the “outs" at
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any rate; but what kind of house was

it she lived in with the staircases all

topsy-turvy by judicial decision?

John did not have any children, but

his father said by will that John's

three children should take a remainder.

Lo! and behold, nothing daunted by

the creation of man, the Court performed

a metamorphosis and obtained the re

sult that the three non-existent children

of John should become the children of

Sister Mary and Brother Ed. Con

ception is not alone the prerogative of

woman; some “old women” evidently

have the power. See Polsey v. Newton,

199 Mass. 450.

A man's knowledge consists fre

quently of those things he doesn't

know. A poor innocent express driver

took a harmless looking parcel to trans—port it to the dry city of Lynn. He had

no right to examine the parcel, he just

had to take it along with him. It turned

out to be a fera nature so far as he was

concerned, for it bit him, since it con

tained liquor, and as he was prohibited

by law from bringing the dangerous

substance into the respectable city of

Lynn, he paid a fine for the knowledge

that he did not have. See Com. v.

Mixer, Banker 8t Tradesman, Dec. 17,

1910.

Again does it appear judicially that

we do not know what we do know, for

in Burr v. Mass. School for Fable-minded,

197 Mass. 357, and its complement,

Friedman v. County of Hampden, 204

Mass. 494, we are told that when the

law says that public officers and agents

shall obtain security and they don't

do it, nevertheless they do it, because

although they didn't know the law that

required them to do it, still they are

conclusively presumed to have known

it, and therefore they intended to do,

and they did do, what they did not do.

The foregoing sentence is somewhat

involved, but what can we say of the

decisions that called it forth?

Once more the laity stands in awe

of law when it reads Parrot! v. Mexico

Central Ry. Co., Banker 8: Tradesman,

Jan. 14, 1911, and finds that whereas

the jury was justified in finding that X

and Y had authority to make an oral

contract in substitution for a written

one which they had made, yet so far

as the defendant's defense was concerned

the same X and Y had no authority to

make the same contract. For ways

and tricks that are vain and devious,

the heathen have nothing on our

esteemed distributors of justice.

More could be said in like vein, but

closing time has come, and the curtain

must be drawn.

Before we go, let us read for a parting

lesson the humorous yet exceedingly

well written article on “Three Weeks"

by our beloved Justice Hammond, as

contained in Com. v. Buckley, 200 Mass.

346.

Yours respectfully,

X
 



Some Law Clerks That I Have Known
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Cicero's, the present address was never delivered orally. The author was unwilling

to give these valuable thoughts to any one Law School alone, but was persuaded to
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0 UNG men of the Class of 1911.

When your dean asked me to

deliver the oration upon this memorable

occasion he gave me some more or less

specific instructions. He requested that

the thoughts which I give you should

be taken from life and from my actual

experience, rather than from the distant

rare atmosphere of idealistic theories.

But heinsisted that the talk should be ele

vating though not too lofty, and improv

ing though not too tiresome. In looking

about through my long experience for

topics that would fill these requirements,

I passed over the much mooted problems

of legal ethics that are now often talked

about; and I passed by the subject of

disbarment of attorneys which will

probably never be of immediate impor

tance to very many of you; and so I

passed over many other possible and

impossible topics for this address. Dur

ing my cogitations it occurred to me

that many of you will leave the legal

profession before long to become bank

presidents or book agents, or politicians

or judges — but before you leave,

practically every one of you will have

been a law clerk in an office for a longer

or shorter period. 50 I finally decided,

for your own benefit and for the benefit

of your future employers, that I would

introduce you to_ a few law clerks that

I have known. You and your dean will

have to judge for yourselves whether I

have carried out my instructions.

The first man we will call Mr. Gay.

He came from a New York law school

where they teach a man to pass the bar

examinations, and he certainly didn't

know any more than they taught him.

He was a very delightful fellow to_ meet

and all the girls were crazy about him.

He wore the best clothes that I ever

saw on a law clerk and how he paid

for them I don't know. Moreover Gay

was forever going out to dances, recep

tions, theatre parties and similar exer

cises of the unemployed rich of New

York. That sort of thing also costs

money in New York even when one acts

the part of a sponge, soaking up enter

tainment without paying for it.

Now just between you and me Mr.

Gay was at that time partially holding

down a job that paid just $10 per

week, and the job was pretty nearly

getting away from him at that. I

supposed for a while that he was in

dependently wealthy and was trying

to practise law as a pastime. But one

day he happened to tell me that he was

wholly dependent upon his wages or

rather “salary" as he called it. I was so

surprised that I involuntarily asked him

how the devil he managed to pay for

such elegant clothes on $10 per, to say

nothing of board and lodging. It is
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a mystery to me to this day. He was

always the perfect gentleman around

the ofiice and might have stayed with

us if he had only had the slightest brain

power. I remember one characteristic

bit of work that well illustrates his

attainments. I asked him to prepare

a complaint, or a declaration, as you

might call it, in an action against the

New York Building Company. When

the finished complaint came to me it

contained an allegation that the de

fendant New York Building Company

was a corporation duly organized and

existing under and by virtue of the laws

of the state of New York. When I asked

how he knew it was a New York corpora

tion he was much injured and said

it was perfectly obvious from the name.

Well, one glance at the Corporation

Directory showed that the New York

Building Company was a New Jersey

corporation. But Mr. Gay probably

never looked beyond the name or out

ward appearance of anything. His best

guess was that by their looks ye shall

know them.

Good looks and good clothes, however,

are not to be jeered at for they really

are a help. Gay got his job on his

looks and manners, and he was really

an ornament around the ofiice. More

over he always made a great hit with

the lady clients, and if we had only

had enough of that semper mutabilissime

sort of clientele, I believe we would have

kept him and made him secretary of

our Ladies’ Department. Unfortunately,

however, we had no more lady clients

than we could possibly help-but I

will have to tell you about women at

law some other time when I am feeling

stronger and when the occasion is more

suitable for violent expression of feeling.

Anyway we finally let him go and he

got a place as secretary or something

of the sort with a great and elegant

corporation, where his job was to orna

ment the outer office at a rich mahogany

desk on a soft green carpet and greet

the customers. He is no doubt of con

siderable money value there and I

understand he is doing very well. In

the ordinary law office your good looks,

fine clothes and elegant manners will

help some, but to hold your job very

long you have got to show up some in

telligence and a good deal of energy.

Neither good looks nor fine clothes nor

elegant manners “produce the goods"

around the ordinary every day law

office.

The next clerk that an almighty and

austere providence sent to us for our

sins was Mr. Shirk. He came from the

same law school as Mr. Gay, but whether

or not he was gifted with an equal learn

ing we were never able to discover.

His powers, whatever they may have

been, were restrained and impenetrably

hedged about by a great and consuming

fear. A good, strong, vigorous fear is

all right in its way, provided its way is

all right. Somewhere in the Scriptures

I believe it says "the fear of the Lord

is the beginning of wisdom,” and anyone

who has ever employed prominent

attorneys can tell you that a fear of the

law saveth the pocket book. Probably

we all of us have some great consuming

fear though few of us can afi‘ord to flatter

ourselves that we have more than a

beginning of wisdom. I remember one

of my college friends who had a large

and terrible horror of ever finding him

self so situated as not to have enough to

cat. As a result he was constantly

eating while he could. So too, I, myself,

am constantly consumed with a fear of

growing so stout that I cannot cross

my legs or successfully run for a trolley

car. Owing to that fear and the slender

rewards of real legal ability my trousers

have outgrown me and I have to wear
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a high collar to hide my ever increasing

Adam's apple.

Well, to come back from our digres

sion, Mr. Shirk's great and particular

fear was that he might do more work than

he was paid for. His weekly insult,

as he termed it, was all of $10, and there

was no possible ground or foundation

for his fear. None the less it was prob

ably stronger because of its very lack

of solid and reasonable foundation

and it showed itself in many forms and

in various guises, sometimes as to

quantity of work and again as to quality.

Our worthy clerk could not be bothered

to copy letters, write up the register,

serve papers, or look after small collec

tions, because he certainly could not

be expected to waste his time upon such

profitless drudgery at $10 per. Nor

on the other hand could he afford to

meet the senior partner and a wealthy

client at the Bar Association rooms

in the evening to get up a contract —

he certainly would not be fool enough

to sell the firm twenty-four hours per

day for the insignificant sum of $10

per week. The net result of these

and similar self-imposed limitations

upon his work, was that he was kept

very busy dodging assignments and at

the same time regretting that there

was nothing for him to‘ do. If he saw

the senior partner coming in his direction

he might assume an important and

abstracted air and hurry down the hall

where he would take a drink of water

and wait till said partner had retired

to his den. Perhaps a little later another

member of the firm might make threaten

ing advances in his direction, and he

would hurriedly grab his hat and

hasten out to lunch. Or if it didn't

happen to be lunch time, as likely as

not he ran out "to mail a letter" or

"to look up a little matter at the library."

We somehow never felt impelled to

ask Mr. Shirk to argue any cases in

the Court of Appeals and we never could

afford to raise his salary sufiiciently

to make it worth his while to do the

sort of work we had for him. All this

probably weighed on his soul for he

finally left us. His reason for departing

was that we didn't have work enough

for him and that he thought he would

best look for a busier office where there

would be more opportunity for advance

ment.

Ten years have passed and we seldom

run across our friend Shirk. He lives

in Brooklyn or the Bronx and is married

and father of a healthy son. His wife

does the cooking and baby tending and

incidentally does a little private tutoring

to help out the food supply. He himself

seems to have some sort of a “stand in"

with one of our political police magi-5

trates and is forever defending cases

before that jurist. Of course he cannot

afford to do very much work for the

prices that police court clients can pay

But then it is rumored that he does not

have to do a terrible lot of work to get

his clients discharged by that particular

magistrate. Law clerks, like some

other things known to nature, seem to

seek their own level.

Mr. Stillman was our next experiment

and in many ways he was an excellent

man. He was not the brightest 01'

quickest lawyer that I ever saw but he

had lots of common sense, considerable

ability in handling men and was all

earnest worker. But perhaps he was

brighter than he seemed, for he never

talked much and gave us very little

opportunity to judge him. His great

specialty was work — from early morn

ing till late night he was always working

hard. We did not have many small

matters that we could turn over bodily

to a clerk, and that is probably why we

really never learned the full extent of
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our clerk's abilities. As an assistant

to look up law or help in court, he was

not the greatest success. His mark at

Law School was not high and his efiorts

with the authorities were very laborious

and not brilliant. On close technicalities

of the law, or in close discriminations

of decisions he was almost no help.

During the two or three years that he

was in our ofiice he never made any

serious mistakes nor was he ever of

much real assistance. We were all

very fond of him personally and were

constantly surprised that so conscien

tious a worker should be of so little

real value.

But the qualities which we needed in

our clerk are not perhaps the only

ones out of which a successful lawyer

can be made. Clients began to retain

Stillman long before he left us and he

got so much business of his own that it

seriously interfered with his attention

to our work- in fact that was why he

left us. His growing clientele was a

real and continuing surprise to me until

I began to know the service that he

rendered. Whether his business was

a trial in court, or was the negotiation

of a difiicult deal involving many differ

ing interests, he was almost universally

and brilliantly successful. He will never

win a case on technicalities, nor on very

close points of law but on the other

hand, he will always work up his facts

and more obvious law points so thor

oughly that he will usually win in

court or force an advantageous settle

ment without resort to difi‘icult reason

ing or abstruse distinctions. It may be

that with our mediocre judges a lawyer

of only moderate legal ability is at an

advantage, for perhaps he understands

the train of thought and the mental

attitude of the Court better than the

brilliant and close reasoner on deep

legal subtleties.

At any rate the clients seem to like

Mr. Stillman and Courts and juries are

deciding his litigations in his favor.

He is doing good work and his practice

is growing not too rapidly, but surely

and constantly. In a few years he will

probably pass by us, his former bosses,

both as to income and quantity of work

and clients. We can never be partners

because he doesn't do business our way,

but we agree with his clients that some

how or other he is a good lawyer and

if we had work or clients to turn away

we would turn them towards Mr.

Stillman's shop.

The particular thing which Stillman

has brought to my mind and has in

delibly fixed there, is that a man may

have the making of a good lawyer

without being a brilliant student or a

useful law clerk in our office and without

having the faculty of looking at legal

problems in just the way that we do.

I am not going to tell you about all

of the clerks we ever had, because some

of them would not interest you and

because some of them I am trying hard

to forget. But there is one more young

man whom I wish to parade before you,

and that is Mr. Golightly. He was the

quickest, cleverest and in many ways

the most useless man we ever had.

Whatever he undertook was easy for

him. In college it was easy for him to

be a Phi Beta Kappa man and at Law

School he had no difliculty in making

the Law Review. At golf he had won

many prizes, in tennis he had won many

tournaments and at whist, pool and

many other amusements he was almost

an expert. So, too, he was a musician

of far more than average ability, and I

believe he could speak fluently in several

languages.

We didn't know all this when we hired

Mr. Golightly, but we did know enough

to realize that we were getting an
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exceptional man. We soon found that

he was the quickest man we ever saw

in running down authorities, in fact he

was so remarkably fast that at first

we doubted whether he ever really

looked at the authorities at all—we

suspected him of taking his law and

decisions solely from the digests. In

these suspicions we were wrong, for

what he did do was to skim over his

reading and get the meat out in the

time that I would be reading the head

note.

Now I and all my ancestors have al

ways been slow and when I see one of

these wonderfully quick men, I always

envy him and at the same time always

suspect that he is superficial. That,

I came to feel, was the real trouble with

our new clerk. If he were told to look

up the authorities on a particular point,

he would return in an incredibly short

time bringing in a few decisions that were

positive in tone and apparently law.

Upon being asked if they had been over

ruled or modified by any later decisions

or statutes, he would reply without

embarrassment, “\Vhy, I don't suppose

so, but I can look that up if you wish.”

In fact his idea was always “I can look

that up if you wish," and sure enough

he could. But on the other hand, it

never occurred to him to study and hunt

out the problems on his own initiative.

In the two or three years that he was

with us, I think he never suggested a

new theory or a new defense, nor a point

of law or fact that had been previously

overlooked.

At first I thought Mr. Goiightly's

trouble was solely due to inexperience

and that in a few months he would

understand and appreciate how labori

ously and carefully the modern lawyer

searches the authorities for support

upon every point that can possibly come

up. It is all very well for a brilliant

man to be somewhat superficial in his

amusements and at the University,

but in the law ofiices that I have seen

there is little or no room for a superficial

law clerk. Mr. Golightly never learned

to take a real and deep interest in the

work of the ofiice and his quickness in

getting away at five o'clock even ex

celled all his other efforts. I have spent

hours trying to give myself the reason

for this brilliant man's inefficiency

Perhaps it was that everything had

always been so easy for him that he was

bound to make the law business easy

also. Perhaps the very breadth of

his interests and wonderful abilities

took his mind off the serious business

of the law. Or perhaps he was merely

intellectually lazy, or was so impressed

with the greatness of his powers that he

hesitated to waste his energies on any

work that might ultimately prove to

have been unnecessary. I have never

solved the problem. When we turned

him loose on a new job he went over it

with such speed that he only touched

the high places. We would then have

to lead him back over the whole ground

and point out all that he had overlooked

and assure him that we really would like

to have him look up this and that point

in addition to the ones that he had

regarded as important. If we held his

hand and told him what to do he could

do it with a speed and ability that I

have never seen surpassed. But We

had something else to do than lead

around and direct a law clerk, and an)"

way the process was a bore and we were

not receiving salaries for acting as Mr

Golightly's assistants.

I have been interested to follow Mr

Golightly’s work since he left us to start

in for himself, and I hoped that he

could treat his clients’ affairs with a

greater thoroughness than he did ours

He has never had a great practice but
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must have a considerable private in

come, for he lives in delightful surround

ings and spends his winters in the South

and summers abroad—practising law

in between vacations. You will see his

name in the papers in connection with

golf and tennis but he never goes into

the great tournaments, being entirely

content to shine in the lesser affairs.

So there you have my best appreciation

of the quickest and cleverest man that

I have ever run across in the law—

he was delightful but useless.

You may wonder why I have given

you only fault finding accounts of law

clerks-—the reason is simply because

I have never found the perfect law clerk.

So now in closing this commencement

address, which is already too long, let

me tell you some of the characteristics

of my ideal of a law clerk. Iam not

going to try to_ go over in detail all the

elements that make up such an unseen

and perhaps impossible person, but I

confine myself to the four most important

ones.

First. He should have good clothes

and attractive manners like Mr. Gay,

so that he will be ornamental about

the office and pleasing to the clients

who happen to see him.

Second. He should be a constant

and steady worker like Mr. Stillman,

so as to help maintain about the ofiice

an atmosphere of business and busyness.

But his work should not be for looks,

but rather with an aim at thorough pre

paration, and with a knowledge that in

the end careful and perfect preparation

is worth more than all else in the legal

practice of to-day.

Third. He should have a breadth of

experience and culture, and a quickness

of intellectual powers that we saw in

Mr. Golightly. On sudden calls and

hasty jobs, that sort of quickness of

thought and agility of mental processes

is of the utmost value.

Fourth. Most important of all, the

young man should have an overpowering

interest in the firm’s business about

which he is employed. That should be

his interest in life for the time being and

the interest should be so strong that no

social engagements nor personal busi

ness can impair it. He should have the

employer's interest constantly at heart,

from the smallest item of office expense

or office arrangement up to and includ

ing the firm's most difiicult and impor

tant legal matters. Such a man will

not dash for the elevator as the clock

strikes five, nor will he hesitate to work

and study half the night at the Bar

Association. He will never be afraid

that he may do more work than he is

paid for — but no such clerk could

last very long, because we would very

quickly insist upon his becoming a

member of our firm and then we would

have to start the clerk hunt all over

again.

The Right to Change One's Name‘

UDGE JAMES E. WITHROW of

the St. Louis Circuit Court, who

recently passed on a question which in

1See 22 Green Bag 282.

 

volved the right of a person to change

his name, has collected some interesting

data on the ways in which such changes

can be brought about. His conclusion is
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that the law places no obstacle in the

way of any one wishing to change his

name, provided such a change does not

interfere in some way with the rights of

others, and that, while the change may

be made informally, under the common

law, a statutory process is desirable for

the sake of supplying an authentic

record.

According to_ the data which he gives,

there are six ways in which the names

of persons have been changed. The

first change of name on record took

place by divine command, when the

name of Jacob was changed to Israel.

“Thou shalt not be called any more

Jacob, but Israel shall be thy name.

And he called him Israel." (Genesis,

xxxv, 10.)

The second method, and possibly the

most common, is under the common law.

In this connection, Judge Withrow says

that as far back as historical records go,

people have changed their names when

they they have seen fit. Many illus

trious men have done this for various

causes; among them Napoleon I., who

wished to hide from the French his

Italian origin, and altered the name

Buonaparte to Bonaparte. The ances

tors of the Duke of Wellington were not

Wellesleys, but Colleys. The baptismal

name of Gen. Grant was Hiram Ulysses.

He changed it after he entered West

Point to Ulysses Simpson Grant. In

like manner Grover Cleveland was origi

nally Stephen G. Cleveland. Honoré de

Balzac was born a Guez, which means

beggar, and he grew to manhood under

that name. The practice common among

actresses of adopting a pseudonym to

conceal their family names is well known.

The method of changing names by

legislative enactment is one of the safest,

but slightly cumbersome. In this con

nection the judge said: —

“Prior to’ 1864 the Legislature of Mis

souri passed numerous acts changing

the names of both adults and children.

and declared minors to be of full age,

to enable them to make contracts. The

last change of name made by the Mis

souri General Assembly was that of

Augusta Shilling to_ Augusta \Vmter,

February 15, 1864. She was also de

clared to be the lawful heir of Charles

and Mary Winter at their request."

The method of changing names by

decree of court is considered by Judge

Withrow to be the most satisfactory.

It is very little trouble, and leaves a

record that will effectually prevent dis

putes as to identity.

“What would be sufficient to warrant

the ordering of a change would depend

very much upon the grounds alleged in

the application and the facts of each par

ticular case.

“Inasmuch as prior to the passage of

this act a common law change of name

was valid in this state, and the statute

does not provide that a change not made

in conformity therewith shall be void, 3

change may still be made by either

method.

“The statutory method is no doubt far

the most desirable, because it is speed)’:

definite and a matter of permanent rec

ord, and can easily be proved even after

the death of all contemporaneous wit

nesses. For instance, take the case of

a man who had acquired the title to real

estate under the commonplace name of

Adam Swineflesh. Having become tired

of that appellation, either because he has

suddenly struck oil or otherwise pros

pered beyond his expectations and does

not deem his name sufficiently dignified

or euphonious, or because he has unfor

tunately been required to serve a term

in some penal institution, he concludes

to make a change without invoking the

aid of the court, and assumes the more

distinguished cognomen of Madero Diaz.
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"Having made no record of the change,

when he concludes to sell his property he

may experience some difficulty in satis

fying a would-be purchaser as to his

identity."

In commenting on the change that

occurs in a woman's name on her mar

riage, the judge observes that this is

really by process of law, since it becomes

a matter of legal record. “The ladies,” he

adds, "always reserve the right to change

their names or their minds at pleasure.”

In cases where a woman obtains a

decree of divorce, the court, on her

request, is required to make an order

changing her name to that of any former

husband, or to her maiden name, if she

desires.

Judge Withrow’s conclusion is that

"the well-defined road to a change of

name, marked out by the statute, is

ordinarily much safer and more desir

able than the dim pathway of the com

mon law."

“It is well settled, however," he adds,

"both by the elementary writers and the

adjudicated cases, that, in the absence

of fraud or injury to the rights of others,

a person may change his name at pleas

ure and transact business and execute

contracts, sue and be sued in any name

he may assume."

A Recent Georgia Peonage Case

THROWING A SIDELIGHT ON LEGAL AND SOCIAL CONDITIONS

IN THE SOUTH

UDGE EMORYSPEERof the United

States District Court for Georgia

presided recently at the remarkable and

lengthy trial of four citizens of Pulaski

county, William Chauncey, Luke Du

pree, John Ross Rodgers and Joan

Horne, charged with the crime of

peonage. The defendants had for their

counsel the Attorney-General-elect of

Georgia, who used such language in

his uncomplimentary references to the

negroes in the case as to bring upon

himself the displeasure of the court.

The facts will impress many of our

readers as singular. Two negroes, Clyde

and Maud Wimberly, burglarized the

home of one Bill Talmadge, taking

six plates and other articles of small

value. Talmadge asked Judge Pearce

of the city court of Pulaski county

what he had better do about it, and

was advised to swear out a warrant,

which Talmadge accordingly did, though

the burglary was committed by his

wife's own daughter and son-in-law.

Judge Pearce also told Talmadge that

as his wife had died and he did not need

the stolen articles, he might well accept

money from the culprits and drop the

charges, and suggested that he notify

the justice of the peace and the bailifi

to let the matter drop if he were paid.

Accordingly, an officer named Harp,

accompanied by one Hunt, called at

the plantation on which the negro couple

were employed, armed with Talmadge’s

warrant for their arrest. The owner of

the plantation, Dupree, met them,

learned their business and in response

to appeals from the negroes to save
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them from going to jail, reluctantly

paid over $34 to the officer on the

assurance that Clyde’s mother and

brother would be responsible for the

debt.

After that there was some conflict in

the evidence as to whether Clyde

and Maud worked as hard as they should

have on their crop. One witness said

that Clyde would report his crop "as

clean as the big road," and another

testified that he was seen asleep in the

“jam" of the fence. However, Dupree

insisted that his two croppers had not

done their work properly and decided

that they should go to jail for what they

owed him. He swore out a warrant

under the Georgia labor contract law,

charging them with cheating and swind

ling and failing to work.

Clyde and Maud accordingly went

to jail. Rodgers, the jailer, loses the

warrants and has no entry of their

names on the jail books. He calls on

Dupree and the latter says he is willing

for anybody to have the prisoners for

$100. At the end of eight days, the

negroes get out of jail through the

kind intervention of one Chauncey,

who advances the necessary money to

Dupree and sets them to work to_ satisfy

the debt which he has transferred to

himself.

On these facts Chauncey, Dupree,

Rodgers and Home were indicted for

conspiring to commit the crime of

peonage; Chauncey having warned the

negroes that they must stay in his

employment to work out an illegal debt

to himself, Dupree having deprived

them of their personal liberty to collect

what he claimed they owed him, Rodgers

having held them in jail without right

and released them for a consideration,

and Home having served, without

reading it, the warrant through which

Dupree placed them in jail.

Judge Speer's charge to the grand

jury was notable as a recital of the

history of the federal District Court of

Georgia and as a discussion of the

crime of peonage, from which we select

the following interesting passage:

“To abolish slavery and involuntary

servitude has been for centuries the

loftiest task of the enlightened, the hu

man and the far-seeing. It existed

generally among nations in their primi

tive condition. ‘The early law of Rome,

while prohibiting contracts of usury, still

gave the legal creditors the speedy

remedy of dividing the carcass of their

debtor and selling him and his family

into slavery.' The slavery of white

men once existed in England. You will

recall in the majestic, historic novel

of ‘Ivanhoe’ how Gurth, the swineherd,

is described as wearing the metal collar

indicating that he was the thrall, or

slave of Cedric, the Saxon. The charac

ter, while fictitious, is typical of the

conditions of slavery as they existed in

the days of Richard the Lion Heart»

and for years afterward in that wonder

ful land whence we draw our own laws,

and where, in the familiar lines of

Tennyson:—

"Freedom broadened slowly down from pre

cedent to precedent.

“The great men who framed our re

public, while the greatest of them were

slave-holders, almost to a man were

opposed to the institution of slavery

Many of them manumitted their own

slaves, and others predicted the calami

ties the institution would bring upon our

country. Indeed, the fact that the

British King obliged the Americans to

receive shipments of African slaves

was incorporated by Mr. Jefferson in

his first draft of the Declaration of

Independence as one of the reasons why

we should sever all connection with

Great Britain. Mr. Jefferson, John
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Adams, Benjamin Franklin, James Madi

son, Alexander Hamilton and Patrick

Henry, among the most illustrious of

the patriots and sages of the Revolution,

all deprecated the principle of the

system, and Mr. Jefferson, who has been

rightfully termed ‘The Father of Democ

racy,’ declared that in the presence

of the institution he trembled for his

country when he remembered that God

was just. This great man was indeed the

author of that clause of the ordinance of

the government of the great Northwest

territory, which had been ceded by

Virginia to the United States, which

included the territory of the states of

Ohio, Indiana, Illinois and much else,

which forever prohibited the introduc

tion of slavery into that portion of our

country. In the very acme of our own

great Civil War- ‘The Brothers' War,’

as it has been called by a gifted Southern

writer—— after that loftiest type of

Southern manhood, Robert E. Lee,

had overthrown the massive armies

of the union on the blood-stained snow

of Fredericksburg, the incomparable

Southern chieftain set free and sent

across the river and into the Northern

lines the slaves which had been be

queathed to his family by the will of

George Washington Park Custis, the

adopted son of Washington, and the

father-in-law of Lee. By one stroke

of the pen, the Czar of Russia struck the

shackles of serfdom from millions of his

subjects. But never, even when slavery

was rife everywhere, would the consti

tutional law of any government justify

a private individual or individuals in

seizing upon the person of any one to

whom they had no title as a slave and

under threats or actual force hold and

work the victim to advance the avarice,

or the gain, or the necessities of the

wrongdoer. The Southern people, when

it existed, might justify slavery because

it was authorized by law, but peonage in

a certain sense is not only slavery with

out authority of law, but in absolute

violation of law.

"The usual expedient, as I have been

informed, is for the person who desires

the services of the laborer, who has

either broken his contract or been guilty

of other misbehavior, to swear out a

warrant and take the prisoner before a

justice of the peace, have him bound

over to the next term of the court, go on

his bond or secure him bail, and then in

a compulsory way take the man to his

farm or plantation and compel him to

labor. Sometimes after a prisoner has

been convicted, the fines are paid by a

person desiring the labor of the convict;

the convict is then taken and compelled

to work out the fine. Other pretexts

are used, as the indictments and convic

tions in the records of the court will

show, to unlawfully obtain possession of

persons accused of crime, and under the

abuse or misuse of the process of the

courts in one way or another to hold

them in involuntary servitude, and com

pel them to work out a debt thus con

tracted. This is all utterly violative

of law; everybody concerned in it is

guilty except the peon himself.

“There is no power in a private per

son, under guise of settling a criminal

case, to imprison or otherwise deprive

any person of his liberty for the pay

ment of a debt, whether that debt is for

a fine imposed by a court, or for ad

vances in the usual course of farming

operations, or for any other debt of any

other character. Imprisonment for debt

is abolished in the state of Georgia.

Such imprisonment, and deprivation of

liberty, would be false imprisonment

under the Georgia law, and, if the facts

conform to the definition of the offense

of peonage, and satisfy the jury that the

charge of peonage is true, it is peonage
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under the statute and Constitution of the

United States. The consent of the per

sons thus arrested and imprisoned, and

thus worked to pay such debt, is no sort

of defense to peonage, if it be otherwise

proven. It is sometimes attempted to

justify these facts because Georgia has

made a contract labor law, but the con

tract labor law of Georgia does not

authorize imprisonment at the will of

private persons."

During the conduct of the trial Felder,

counsel for the defense, used language

which Judge Speer thought appealed

to race prejudice in an effort to

influence the jury. The following collo

quy interrupted his address to the jury

summing up the evidence:—

The Court-Mr. Felder, don't you

think the future Attomey-General of

the state of Georgia can spare us this

"nigger, nigger, nigger"? It sounds

so unworthy of a great court of justice,

and so unworthy of your own position

at the bar to be alluding to these poor

unfortunate creatures constantly in the

lowest terms of degradation.

Mr. Felder—Your Honor, please. I

think I know my duties and rights as

a lawyer, an American lawyer practising

in an American court.

The Court-—The Court thinks you

are exceeding those rights, and if you

continue on this line and insist upon

using this language, which is nothing

but an appeal to the lowest race

prejudice, I am very much afraid I

will have to sever your relations, not

only in this case but in all cases in

this court. I do not believe the Amer

ican judiciary will tolerate the use of

such language in the presence of a

court of justice on the part of a gentle

man who as a condition precedent to

his admission to the bar has sworn to

support the Constitution and laws

of the United States. Now, I do not

wish to do anything of the sort. but

I do beg of you to use the language

of which I know you are capable, the

language of a cultivated gentleman,

and save us that never ending “nigger.

nigger, nigger." I want you to act

as becomes a lawyer in this court.

Mr.Felder—-— I sublnit I am doing

that.

The Court-The Court thinks other

wise.

Mr. Felder did not press his claims

any further. The Providence Journal.

reviewing the incident, has expressed

the opinion: "This lawyer is the Attor

ney-General-elect for Georgia. It seems

that he has learned something to his

advantage for sustaining the dignity of

the ofiice, assuming that the state courts

will not permit him to forget the lesson

in good behavior imparted by the

federal Judge."

In his address to the grand jury

Judge Speer had offered such clear con

siderations regarding the law of peorlagev

and the facts adduced during the trial

are so free from ambiguity, that the

reader will jump to the conclusion that

a clear case was made out by the profie'cution. Not so the jury.

The taking of evidence occupied

several days, the trial being one Of

unusual length, and the Court's charge

summing up the evidence was so Com‘prehensive and clear as should have

been of the utmost help to the jury in

forming an intelligent judgment. Yet

the verdict was for acquittal, and the

effort to crush out of existence certain

unfortunate institutions in Georgia has

failed.

The charge of the Court, however’

contained a ruling that the Georgia

contract labor law was unconstitutional’

and this may be a partial victory. After

devoting considerable attention to the

crime of compounding a felony, com
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mitted by accepting money to sup

press a prosecution, the Court' said in

part: —

“It is said that under the law of

Georgia that where a laborer has re

ceived advances and fails to work, or, I

believe, to use the expression ‘abandon

the crop,’ an arrest is proper. Can it

be fairly insisted that these people had

abandoned their crop? Is a crop aban

doned because it is grassy, and because

the plowman on more than one occasion

is seen to sleep in the daytime? Do you

recall Sidney Lanier’s poem, ‘We are

mightily in the grass’? The proper

corrective for that is the eye of the

master, and according to the testimony

of_;Dupree, he did not go to the field

for two weeks at a time. And where

is the proof of abandonment? But if

they did abandon the crop, I now sol

emnly, in the performance of my duty as a

judge of the United States courts, and

in obedience to the direct mandate of

the Supreme Court of the United States,

the final arbiter of disputed questions

under our Constitution and laws, declare

to you that the labor law of Georgia

which makes the laboring class of our

people, black and white, amenable to

penalties and procedures which are not

imposed on people engaged in other

‘ occupations, is unconstitutionally null

and void, and is no defense to an arrest

sought to be justified thereby, for such

abandonment.

“But if the labor law of Georgia was

of force, it was not observed. There is

no provision in the law which authorizes

a settlement of criminal cases thereunder

for the benefit of private parties. An

attorney for the defense has stated that

it is constantly done in the superior

courts. Surely not with the assent of

the judges of those elevated and most

important tribunals. The fruits of the

crime belong to the public and not to

individuals. If Clyde and Maud com

mitted burglary, the people of Georgia

were entitled to the labors of the one on

the public roads, and of the other on the

prison farm. If they committed cheat

ing and swindling, likewise the fruits

of their labor belonged to the people

of Pulaski County and not to Dupree.

This whole transaction is utterly ab

horrent to law, and if, as claimed, it is

constantly done, the investigation here

will at least inform the judiciary and the

people of Georgia of how the public

by private, and as we have seen criminal

graft, is being deprived of its right to the

application of the labor of criminals

to the public welfare. . . .

"You should try this case, gentlemen,

with the same conscientious carefulness,

the same unswerving integrity as if a

manly young farmer, with his Saxon

blood mantling his cheeks, his pride of

race gleaming through his clear eyes, and

his lovely young wife had been the peons

save these two humble Africans. They

are perhaps the very least of God's poor

unfortunate creatures, but has not the

Blessed Master said to us ‘even as ye

have done it unto one of the least of

these, my disciples, ye have done it

unto me’?

“Remember that your dear-sighted

countrymen, and that the all-seeing

eye which in the exquisite metaphor of

the Scripture we are told watches the

sparrows as they fall, is regarding your

action."
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HE publication of two important

series of translations of European

treatises in this country has been begun,

and when these series are complete the

legal learning of the Continent will for

the first time be in a fair way to become

a permanent and indispensable element

of the education of the American lawyer.

One of these sets of books is that known

as the Modern Legal Philosophy Series,

edited by a committee of the Association

of American Law Schools, in which

translations of Korkunov and Gareis

have already been published, and those

of notable works by German, French

and Italian jurists are about to appear.

The other one, to which we here advert,

known as the Modern Criminal Science

 

‘ Modern Theories of Criminality. By C. Ber

naldo De Quiros of Madrid. Translated from the

second Spanish edition by Alfonso de Salvio. Ph.D..

Assistant Professor in Romance Languages in

Northwestern University. With an American

preface by the Author, and an introduction by W.

W. Smithers, Esq.. of Philadelphia. Secretary of the

Comparative Law Bureau of the American Bar Asso

ciation. Modern Criminal Science Series. v. 1.
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Series, is issued by the Committee on

Translations of the American Institute

of Criminal Law and Criminology, and

the three volumes here noticed are to be

followed by others by Saleilles, Ferri.

Tarde, Bouger, Garofalo and Aschalienburg. In both cases the attempt is

to set before the American reader the

best specimens of contemporary Con

tinental philosophical or scientific

treatises.

Gratifying as the publication of these

translations must be, this feeling of

pleasure is accompanied by one of painful

wonder, regarding the mysterious causes

which thus far have rendered all this

literature accessible only to the few.

The most obvious explanation is that the

powers of the American legal scholafl

who in acumen is scarcely the inferior Of

his European confrére, have thus far

been largely absorbed in the task 0f

mastering an intricate body of case law

of his own country, quite as reoondite

as the majestic system of Roman law’

and that when he has had the desire to

look beyond this national horizon, he

has turned to England first of all for

guidance, and derived from the native

land of the common law most of his

knowledge concerning the profound‘?r

problems of jurisprudence and legisla

tion. Why English scholars have so far

ignored contemporary Continental

writers as unconsciously to belittle the

importance of their work would not be

easy to explain, but we American-5'

influenced as we are by English discus

sion, owe the peculiar provincial tum

given to juristic philosophy in this

country chiefly to these English in

fluences, whereas normally we should

have absorbed not only all the best that

England has produced but the ripest 0i
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France and Germany likewise. We may

now, at last, be at the beginning of a

wholesome cosmopolitan tendency which

will eventually lead to the production of

theoretical and scientific work in America

worthy to rank with that of European

philosophical jurists.

In countless ways the problems of

law are intertwined with those of the

social sciences, but in no field is this

dependence more strikingly apparent

than in that of the criminal law. A

sound system of criminal law can exist

only with the principles of the science

of criminology as its foundation. The

science of criminology thus has an

immediate practical usefulness, in help

ing to solve the numerous problems of

the indeterminate sentence, probation

and parole, criminal insanity and juve

nile delinquency which are being agitated

on every hand, and in assisting the de

velopment of a humane penal system

which shall not merely reflect the senti

mental prejudices of society, but shall

be based on inexorable scientific facts.

The first volume in the Modern

Criminal Science Series is the best

existing Spanish work on criminology,

first published in 1898, and its value con

sists not in the independent theories of

the author, which he in fact chooses to

repress, but in the exposition of recent

history of the various elements which

have been uniting to form the new

science of criminology. De Quiros re

views the work of leading writers par

ticularly of France, Spain and Italy.

Of German investigation he has little

to say. His summaries are brief, being

designed to extract only the meat of

each theory considered. His criticisms

are not copious, but adequate to present

his materials in orderly perspective,

and while his book suflers somewhat

from desultoriness of treatment and

inattention to minutiae, the section.

on the present status of criminology is

illuminating, and the writer, inclining

neither to the position of the anthro

pologists nor of the sociologists, but

fusing the two tendencies after the

fashion of the best thinkers of Italy

and France, is able to set forth a fairly

good interpretation of the goal and

methods of the science. At the same

time, he approaches the subject from the

standpoint of the Latin race, and to

round out the discussion the idealistic

philosophy of Germany might require

to be noticed; at all events, a little

more of Teutonic thoroughness in work

ing up his materials would have increased

the value of his treatise. The book

serves admirably, however, as an intro

duction to the series, and will be prized .

for its bibliographical information.

The writer does not overrate the

claims of that criminal anthropology

which, starting a generation ago in Italy,

Austria and England in the works of

Lombroso, Benedikt and Maudsley,

is gradually adjusting itself to normal

relations with the science of which it

forms a part. The name of Lombroso,

he tells us, will form a landmark in

history. His work has given rise to

many opinions, many favorable, many

unfavorable, and everywhere to great

interest. “In spite of errors and hasty

conclusions, the book contains pages of

real value, which will survive and be

recorded in the future digest of science.

Its future merit, however, will consist

in having influenced thousands of men

to unite in the study of a subject of

supreme importance.” Its importance,

he says, is seen in the fact that attention

is centred in the study of the nature of

the delinquent as one of the chief factors

in the revision of modern criminal law.

These observations would suggest

that De Quiros is a believer in a specific

criminal type, distinguished by psychic
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assertions. Speaking of the marked

anti-Lombrosian tendencies that have

developed in Germany particularly, he

seems to side partly at least with the

German writers, including Aschafien

burg, whose "Crime and its Repression"

is also scheduled to appear in this series.

or somatic characteristics. He does

say that if one should say that the de

linquent is the same as other men, “he

must surely have a more complicated

conception of human nature than that

represented by simple free will."

The question of the existence of

distinct criminal types is of course

bound up with that of the action of

social factors, and if the latter have

great importance it must be more

diflicult to indicate general character

istics common to criminals in the mass.

The sociological theories have thus

viewed the criminal in an altogether

different light from Lombroso and

writers adopting his method, and the

socialistic theorists, to whom De Quiros

devotes a section, have carried this

tendency to an extreme, treating crime

solely as a social phenomenon. Colajanni

maintains that there is a direct relation

between economic misery and crime.

That De Quiros does not go so far as

this in the sociological direction is plain.

He disagrees with Colajanni’s emphasis

on the economic factor; the relations

between this factor and criminality,

he says, are not yet definitely known.

Of Bouger's “Criminality and Economic

Conditions," which is to appear later

in the Modern Criminal Science Series,

he remarks that it is based more on

the opinion of the author than on facts.

Where, then, does the author belong,

and what is his position with reference

to the question of distinct criminal

types? He himself tells us that the

polemic waged around this question

whether the criminal is born so or made

so “completely fills the history of the

modern theories of criminology." And

the seriousness of this problem De Quiros

apparently fully realizes, approaching

it with the caution becoming the truly

scientific investigator and modestly

refraining from any over-confident

‘‘According to Sommer, even if there

be no criminal type in the Lombrosian

sense, it does not follow that there does

not exist a born or endogenous delinquent,

as the Germans have called the individual

oranthropological factor of the Italians."

Therefore Sommer can say that Aschaf

fenburg has “placed in relief the basis

of that doctrine which rests on the

endogenous origin of crime."

This non-committal position of the

author is much to his credit, and it

makes it impossible to class him with

the extremists of either the anthropologi

cal or the sociological school, though he

evidently leans toward the theory of

criminal types. The problem, he says,

is essentially that of human personality,

thus recognizing its complexity.

Criminal anthropology, as he remarks,

has been the chief factor in revising our

conceptions, but De Quiros perhaps

fails to lay suflicient emphasis on the

origin of the attitude of modern penology

partly at least in the perception that

the criminal is the victim not only

of inherent forces but of those

operating upon him externally from

society. Besides the anthropological

factor, another that has been changing

our penological conceptions, he says,

is that tendency, so complex in its

origin as to be difiicult to describe,

which leads toward the goal of penal

tutelage substituted for punishment.

These two factors need to be combined,

he tells us, for criminal anthropology

without the principle of penal tutelage

leads to a crude or indifferent penology,

while the penal tutelage movement,
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without anthropology, degenerates into

a barren sentimentalism.

The title of Professor Gross’s work is

misleading, for “Criminal Psychologyn

suggests the psychology of the criminal.

As a matter of fact the book is concerned

with the psychology of the witness,

rather than of the criminal. Instead of

giving a German view of the methods of

the science of criminology in general,

it is concerned only with the practical

application of psychology by those who

have to do with the administration of

the criminal law. In contrast with the

style of treatment adopted in Sefior

De Quiros' treatise, that of Professor

Cross is extremely thorough, and so

copious in illustration as to furnish

most agreeable reading.

The writer's learning is vast, and he

draws upon an enormous fund of

illustration, in his voluminous discussion

of factors entering into the mental

states of judges, jurors, experts and

witnesses. Correct observation of out

ward expression is of great importance.

The physical signs of character must

be closely studied in examining witnesses,

differences between man and woman

must be admitted, allowance must be

made for the influences of heredity, envi

ronment and temperament. Much atten

tion is paid to mistakes of the senses, and

to the psychology of error in its innumer

able phases. Accuracy of representation

in women and children is comprehen

sively considered.

The volume is in two parts, the first

dealing with “The Subjective Con

ditions of Evidence (The Mental Ac

tivities of the Judge)" and the second

with "Objective Conditions of Criminal

Investigation (The Mental Activity of

the Examinee)." The style of the

book may be illustrated by quoting a

passage typical of the thoroughness

with which by-paths are explored: —

"Everybody, I might say, knows the

convincing quality that may lie in the

enormous leathery fist of apeasant. . . .

We feel that we have here to do with a.

man who is honest, who presents him

self and his business as they are, who

holds fast to whatever he once gets

hold of, and who understands and is

accustomed to make his words impres

sive. And we gain this conviction, not

only through the evidence of honest

labor, performed through years, but

also through the stability and determina

tion of the form of his hands.

“On the other hand, how often are

we filled with distrust at the sight of a

carefully tended, pink and white hand

of an elegant gentleman —whether be

cause we dislike its condition or its

shape, or because the form of the nails

recalls an unpleasant memory, or be

cause there is something wrong about

the arrangement of the fingers, or be

cause of some unknown reason. We

are warned, and without being hypno

tized regularly discover that the warn

ing is justified. Certain properties are

sure to express themselves: coldness,

prudence, hardness, calm consideration,

greed, are just as indubitable in the

hand as kindness, frankness, gentleness

and honesty.

“The enchantment of many a femi

nine hand is easily felt. The surrender,

the softness, the concession, the refine

ment and honesty of many a woman is

so clear and open, that it streams out, so

to speak, and is perceivable by the

senses.

“To explain all this, to classify it

scientifically and to arrange it serially,

would be, nowadays at least, an un

scientific enterprise. These phenomena

pass from body to body and are as

reliable as inexplicable. Who has never

observed them, and although his atten

tion has been called to them, still has
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failed to notice them, need not consider

them, but persons believing in them must

be warned against exaggeration and

haste. The one advice that can be

given is to study the language of the

hand before officially ignoring it; not

to decide immediately upon the value of

the observations one is supposed to

have made, but to handle them cau

tiously and to test them with later

experiences.”

In choosing Lombroso's "Crime: Its

Causes and Remedies” the Committee

on Translations made a wise selection.

The first volume of “L'Uomo Delinquente," published in 1876, was de

voted chiefly to his doctrine of the

"born criminal," and aroused much

criticism of his one-sidedness. In the

second volume he dealt with other

types of criminal + the pseudo-criminal,

the criminaloid and the habitual crimi

nal —- and thus showed himself to attach

by no means exclusive importance to

the born criminal. As he grew older

his doctrine broadened itself in another

direction, for while in the first edition

of “L’Uomo Delinquente" he distin

quished but one type, the atavistic,

in later editions he partly rejected the

atavistic theory of crime, and came to

view degeneracy as the cause of congeni

tal criminality. This theory is assailable

because of the looseness with which the

term "degeneracy" is employed and

because the doctrine does not rest upon

a firm biological foundation. At the

same time, as Professor Parmelee says

in his able introduction, "this recognition

of degeneracy as a cause of crime has

made Lombroso's doctrine more catholic,

so that it is much easier to connect the

criminal with the social and physical

conditions out of which he has evolved.”

The present work is largely concerned

with the social causes of crime, and

it presents a summary of Lomhroso’s

views in their later phase, when he had

partly outgrown the tendency to over

emphasize his anthropological doctrine

of the "born criminal." The work is

instructive on this account, and helpful

to a fair estimate of Lombroso's position,

and its utility is also to be found in its

extended treatment of penologiml mat

ters. It is a much more representative

and useful exposition of Lombroso's

philosophy, for the American criminolo

gist, than his “Criminal Man."

Nevertheless it should not be supposed

from the attention here devoted to

social factors, that Lombroso's original

position has been so completely modified

as to place him in the ranks of the

sociological school, or to convict the

anti-Lombrosian criminologists of Ger

many of ignorance of his actual opinions.

Nor can it be said that De Quiros be

trays any misinformation in classiflg

him with the anthropologists rather than

with the sociologists. For Lombroso's

doctrine, however strongly he may

emphasize social factors, is built up

around a congenital cn'rninal type 85

its centre. His theory of such a type is,

no doubt, partly scientific and partly

a product of the brilliant imagination of

an enthusiast singularly ill equipped, in

knowledge of biology, psychology and

pathology, for the task to which he

applied himself with such marvelous

assiduity. As time goes on only what

is true in his system will come to stand

out in sharp relief against a background

of false generalization, and he will be

esteemed more for his convenient classi

fication, his keen analysis of individual

cases, and his wonderful divination of

some new truths, than for the soundness

of his inductions or the harmonious

proportions of his theory.

Accordingly the first part of this

book, which deals with “The Etiology

of Crime," though frequently illuminat
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ing and always suggestive, cannot be

accepted as trustworthy in its analysis

of the causation of crime. Lombroso,

in his interpretation of the various

factors, necessarily treats them with

partialities and prepossessions that

spring from the very nature of a mind

carrying to an extreme the preference,

characteristic of the Latin race, of the

objective and concrete to the subjective

and ideal. A physiological conception

overshadows and dominates his whole

philosophy, and to avoid the perplexities

of sociology he too frequently takes

refuge in ill digested statistics.

The second part, dealing with "Pro

phylaxis and Therapeusis of Crime,"

discusses possible "penal substitutefi,H

meaning measures designed to decrease

or suppress crime, and here the treat

ment is unskilled, garrulous and naive,

the author lightly disposing of problems

which require deep study, and offering

cocksure judgments on questions of

political science and economies which

often reveal a striking absence of ripe

knowledge and keen discernment. He

succeeds only in showing the possibilities

of an interesting field of inquiry.

"Synthesis and Application," the third

and concluding part, is the most satis

factory section of the book. In it he

develops his views on penology, from

the fundamental idea that penalties

must be designed not for the punishment

of the individual, but for the protection

The Incapacity

 

CRITICISM of the judiciary, if

just, is desirable, and the main

l"The Judiciary and the Admlnistration of the Law."

45 American Law Review 481 (July-Aug.)

of society. Naturally he proceeds on

the assumption that a minimum of

interference with the freedom of the

criminal is desirable, and his views on

the general topics of the indeterminate

sentence, probation, detention of the

criminal insane, and the humane treat

ment of occasional offenders in general,

are right to the point and are made to

seem more practical by reference to

penal methods actually employed which

illustrate his theories. In dealing with

specific crimes the writer may some

times be too bold in expressing novel

ideas, but his general position is sound.

His evident disposition to minimize

the wrongfulness of prostitution, abor

tion, and infanticide perhaps springs

from an ill-considered contempt for

moral conventions which really originate

in the effort of society to perpetuate and

protect the family. Here, as elsewhere,

the individualistic and realistic cast of

his mind seems to reveal itself in an

unfavorable light. In less than a bun

dred pages he is not able to give very

comprehensive study to the more specific

problems of modern penology, but the

moral elevation of the concluding chap

ter on symbiosis, pleading for the utili

zation of the forces of crime by employing

them in co-operation with other factors,

to advance the welfare of society, atones,

despite an indefiniteness of form, for

many defects of a brilliant though

superficial performance.

of the Judiciary 1

causes for contemporary criticism of the

bench, in the opinion of Everett V. Abbot

and Charles A. Boston, have been a num

ber of deteriorating influences which
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have been at work in lowering the stand

ards of the courts. Among these in

fluences are "the absence of a fixed

standard in the selection of the judici

ary; the overturning of ancient legal

concepts with only a tardy substitution

of newer and clearer modes of thinking;

and the sudden increase in the mass of lit

igation-—co-operating with the natural

frailties of human nature, carelessness,

prejudice, and even corruption."

The two authors sent out 350 circu

lars asking for replies to certain ques

tions with regard to conditions in the

several states. The inquiries were ad

dressed to leaders of the bar, political

scientists, commissioners on uniform

state laws, and other lawyers whose

opinion would be likely to be unbiassed.

Replies were received from a majority

of the states, and though only about

16 per cent of the recipients answered,

almost all the replies came from law

yers in active practice and of high stand

ing, some being of national reputation.

"Their judgments bear the mark of care

ful and conservative statement and not

one of them seems to be the expression

of a radical, or even of an aggressive,

spirit of reform.”

Positive dissatisfaction with the admin

istration of the law in nineteen states was

expressed. In the case of five other

states, Connecticut, Georgia, Michigan,

New York and South Carolina, there

appeared to be a difierence of opinion.

Satisfaction with conditions in Arkansas,

Florida, Maine, New Hampshire and

West Virginia was expressed.

Many interesting replies came from

correspondents. Many suggestions for re

form, for example,“came from New York,

such as a differentiation of the work of

the courts (as is done already in New

York County) by the institution of neg

ligence calendars, commercial calendars

and other calendars, presided over by

different judges; a corrected procedure,

having adequate machinery for reaching

results at the earliest practicable moment,

the abolition of unnecessary technicali

ties and refinements, the total abolition

of legislative interference with procedure

and the entire separation of the judicial

from the legislative power, with the

absolute power in the judiciary to regu

late procedure."

After summarizing some of the replies

the authors continue:—

“We chose no malcontents or rabid

reformers or fanatics or recognized

agitators, but confined ourselves to

prominent and leading lawyers, to their

supposedly intelligent and hard working

juniors, to studious political scientists.

and to commissioners on uniform state

laws, and this is what we find by them

charged against present members 0i

the judiciary :—

“Intellectual and other incapacity;

bad personal habits; improper politi

cal activity; proneness to play politics;

absence of a sense of obligation to

their oflice, to the legal profession,

to the public; that the judges confine

themselves too closely by legal techni

calities; that they hold cases too long;

that they are lazy; that they are domi

nated by local influence; that they are

lacking in legal ability, or are of less

than average ability; that they are un

duly active for re-election; that they

permit delay; that they are temperamen'tally unfit; that they are influenced by

the judges in review of whose decisions

they sit; that they misuse their patron

age; that they are of mediocre or inferior

quality; that they are guilty of con

duct worthy of criticism; that they are

grossly unfit (one complaint of unfitness

because of habitual drunkenness was

made); that their individual judicial

conduct has been the subject of scandal;

that they are subject to corrupt influence;
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that they wilfully disregard the rights of

individuals; that they are guilty of

excessive zeal; that they are of un

due temper; that they have too great

regard for their personal friends; that

they are susceptible to outside influ

ences; that they misconceive their

function; that they are partial to

certain classes of litigants, notably

large corporate and financial interests;

that they are under the control of leg

islators or politicians, or are influenced

by political considerations; that they

do not command respect or confidence;

that they are inferior or second-rate men

or of a low order of ability; that they

are not the best lawyers, nor lawyers of

the highest standing; that the best mem

bers of the profession will not take

judicial position; that they are physi

cally feeble; that they are intellectually

weak; that they are ignorant of the

procedure of their courts; that they de

part from it; that they decide individual

cases and not the law; that they are not

well seasoned; that they have not the

judicial temperament; that they lack

robust courage and independence; that

the elective judiciary is not satisfactory;

that they abuse the poor; that they pay

too great heed to the technicalities of

procedure; that they are weak in grasp

ing and holding to legal principle and

for that reason their decisions are often

conflicting with each other and most un

satisfactory in that they give poor rea

sons for a correct decision; that it is a

common remark that you cannot tell what

the next decision of the court on the same

point is going to be, and the case law is

in a chaotic state; that they decide cases

justly enough, but their opinions are

written with such a feeble grasp of legal

principle that one cannot extract any

rule of law from them (and this of a su

preme court); that the opinions show

a lamentable feebleness both in Eng

lish style and in logical and lawyer-like

reason; that local and minor judges are

subject to insidious political influences;

that the character and calibre of minor

judges is deplorable, and that the minor

justices are unfit.

"Now it must not be understood that

these complaints all come from one 10

cality, or that many of them were

made of the judiciary of any one state, or

that in general they were considered to

apply to all of the judiciary of a locality,

or that all of them are of equal weight

and importance, but the sifting and col.lection of all the specific complaints re

sulted in this rather horrible display of

shortcomings among members of the ju

diciary. Generally speaking the judici

ary is elective, and these are the kind

of men whom, it seems, the people have

elected as judges. It cannot be said that

these faults characterize the entire judi

cial system of any single commonwealth,

they merely exist within it, and are a

part of the machinery of justice with

which is lodged the power to punish for

contempt and to which is due the tradi

tional respect for the ministers of the

law, which we give to or withhold as we

please from the executive or legislators

but must perforce yield to the judiciary

and their decrees.

"It lightens the darkness of this dis

mal picture to know that from Mass

achusetts comes the assurance that the

judiciary are of absolute and unques

tioned integrity, and of the highest intel

ligence and judicial ability; that from

Indiana, though every voter, however

ignorant, has the constitutional right

to practise law, comes the statement

that no canons of judicial ethics are

necessary, and that Indiana has no

better citizens than her judges-that

they are honorable and intelligent and

have the confidence of the bar; that in

New Hampshire there is no criticism of
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the bench; that in Connecticut the judi

ciary has the confidence of the bar; that

in Texas, while there is no Mansfield

or Marshall, there are no inferior judges,

that their character is never impugned,

that they are honest and upright; that

in Pennsylvania, except the minor judges

they are generally upright and honor

able; that in Kentucky, as a rule, their

judges are considered honest; from Iowa

that they are for the most part honest;

from Missouri that it is the system rather

than the judiciary which is at fault, and

that the criticism of the judiciary is fre

quently unfair; and from Tennessee that

the judiciary are not incapable."

After presenting this somewhat de

pressing mass of testimony, the writers

go on to suggest steps in a possible re

form. They favor, first, a formulation

of canons of judicial ethics; secondly,

improved methods of selecting judges,

to insure their being those of highest

calibre at the bar; thirdly, improvement

of procedure; and fourthly, elevation

of the standard of judicial thinking.

On this last point the authors say:—

“We can recognize that the courts

have been struggling in the dark quite

as much as the bar, indeed, by reason of

an inefi‘icient bar, and that, being hu

man, they, too, have often been in error.

In other words, we can recognize that

judicial decisions, even by courts of the

last resort, may be wrong and ought to

be changed, not by statute but by

judicial decisions. Subject to rights

acquired upon the faith of erroneous

decisions, it should be regarded by the

profession and by the courts themselves

as entirely proper for an advocate to

point to judicial error in any decision

which may be cited against him and to

secure a reconsideration of any decision

by submitting a respectful and lawyer‘like argument in support of his position."
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HOLLAND'S JURISPRUDENCE

The Elements of Jurisprudence. By Thomas

Erskine Holland, K.C.. of Lincoln's Inn. Chichele

Professor of International Law and Diplomacy.

D.C.L. and Fellow of All Souls College, Oxford.

11th edition. Oxford University Press, American

Branch, New York. 9th ed. Pp. xxv + 427 + 23

(index). ($2.50.)

HILE the author of this well

known treatise is now living, and

the first edition of his book appeared as

late as 1880, the “Elements of Jurispru

dence" begins to look a bit out of per

spective. It would be interesting to know

what position is to be assigned to it ten

or twenty years hence. While Professor

Holland is commonly classed with a.

school of juristic theory that is retreat

ing before the advance of what Professor

Pound feels forced, for want of a better.‘

name, to call ‘sociological jurispru

dence," there seems to be something

apart from the method of the “analyti‘cal" jurist which stamps this treatise

with a distinctive character of its Own’

and the future may possibly inquire hOW

it was that Professor Holland mistook

the “grammar" of the law for its logic.

and principles solely of description and

arrangement for elemental principles

The narrow sense in which he uses the

term “jurisprudence" will also be likely

to excite growing wonder. Professor

Holland has outlined a scheme of ar

rangement, he has classified principles

and shown their interrelations, he has

cleared up with marked perspicacity the

obscurity and inexactitude of legal ter
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minology. But he is like the botanist

who would undertake to write a volume

on the classification of plant forms,

without seeking to arrange actual plants

in their proper places in such a classi

ficafion, or like the teacher of Greek

who would develop a theory of moods

and tenses without teaching the con

jugation of verbs. If his book had been

called simply an "Introduction to Juris

prudence" discovery of its restricted

method would occasion less surprise.

There can be no doubt that the title

“Elements of Jurisprudence," suggest

ing a broad scope for the treatise, com

bined with the inclusion of a large

amount of concrete material regarding

legal principles examined with reference

to substance as well as to form, has

created much confusion and misunder

standing with regard to the nature of

the book. It is only on close examina

tion that this concrete material is seen

to be used solely for purposes of illus

tration, and that the book deals not with

the law but with its formal attributes.

As soon as this is perceived, the miscon

ception disappears and the work is

assigned its true place in the proleg

omena of the science of law.

Of the "analytical" school it is widely

believed that they sought, by a use of

the comparative method, to set forth

principles of a general system of law

common to countries of advanced civi

lization, and this impression has also

led readers to misunderstand Professor

Holland's treatise, the object of which is

really to set forth, not principles of law,

but their nomenclature and syntax, and

thus his discussion yields no actual re

sults in the way of knowledge either of

law or of the objects it seeks to attain.

Consequently one looks in vain for a

comprehensive application of the “ana

lytical” method.

The eleventh revised edition, published

in 1910, testifies to the vitality of this

treatise, but in spite of the author's

contention that he is treating of "juris

prudence" purely and simply, with no

qualifying adjective, it is impossible to

suppose that the narrow sense in which

he uses the word “jurisprudence" will

ever come into general acceptance, or

that his labors will influence future

writers on legal science in its higher

forms to neglect the ideal content of the

law, on the one hand, or its phenomenal

attributes as a product of social forces

on the other. So transitory a position

has already been left behind.

 

HOW TO DISPOSE OF ONE'S

PROPERTY

Post-Morten: Use of Wealth; Including a Con

sideration of Ante-Morten: Gifts. Legal Point of

View by Daniel S. Remsen of the New York Bar.

Ethical Point of View by Felix Adler, Charles F.

Aked, James]. Fox, David H. Greer, Newell Dwight

Hillis, F. De Sola Mendes, Henry W. Warren and

David G. Wylie. G. P. Putnam's Sons. New York

and London. Pp. 126 + 5 (index). ($1.25 net.)

“ ST-MORTEM Use of Wealth"

is a very readable and suggestive

little volume, and it will be of value to

the man who is thinking of making a will

and also to the lawyer who is called on

to advise upon such matters. The

author has sufficient experience and

learning to give the general lawyer

many helpful suggestions that he will

find difficulty in running across else

where; and at the same time the thoughts

are put in such clear terms that they

will be fully and readily understood and

appreciated by the layman.

The book is not meant to be a treatise

on how to draw wills or a complete

description of the different methods of

disposing of property after death. It

rather tells us of many considerations

that should be kept in mind by the man

who is making provision for the use of

his wealth after his death, and that

should be kept in mind by such man's
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legal adviser. Those considerations

cover both the method of disposition

and the selection of beneficiaries. The

author leaves very much to the legal

adviser and to the wealth owner, for

obviously the best methods of disposi

tion and the best selection of bene

ficiaries will hardly be the same in any

two cases. If one wishes to be told

exactly what he should do with his

property upon his death, and precisely

how he should do it, this book will not

satisfy him. It assumes, correctly, we

think, that practically all men are seri

ously interested in the use to which

their property, whether great or little,

is to be put after their death. Whether

one leaves everything to his widow, or

divides his property between his several

children, or establishes some chari

table foundation, he does it only after

serious and mature consideration. And

to all those who are seriously consider

ing such problems the present volume

will furnish excellent food for thought.

On the ethical side of the question the

book is rather slight. The author has

left that part to eminent divines of

various beliefs, but as we read what they

have to say we are forced to conclude

that perhaps less eminent personages

might have given us a deeper and a more

thoughtful treatment. The reason for

asking these men to write about the

ethical side of disposition of wealth

after death, doubtless was that their

profession and habits of thought fitted

them especially to give us helpful ideas

in that direction. Unfortunately, how

ever, the minister of the gospel probably

is so concerned with the post-mortem

disposition of the immortal soul that he

devotes comparatively little attention to

the post-mortem use of wealth. We

wish that Mr. Remsen with his large

experience and deep understanding had

written on the ethical side himself in

stead of leaving it to others whom he

modestly deemed more competent.

On the whole, we heartily commend

this small volume to all who are con

sidering the disposal of the property

that they cannot take with them to the

next world. This means that we com

mend it to practically everyone for it is

our experience that there are very few

people indeed but have at least a little

of this world's goods whose manage‘ment they desire to continue even after

they have left for heavenly realms be

yond.

 

ANT COMMUNITIES

Ant Communities and How They Are Governed;

A Study in Natural Civics. By Henry Christopher

McCook. Harper 8: Brothers, New ‘York and

London. (1909.) P .xvii, 304 +bibnogmphy9

and index 7. ($2 nets

ROM Dr. McCook's popular 86

count of the habits and social life

of ants, the mind not learned in natural

history will discover that these beings’

in their subdivision of labor, their com

plete devotion to the collective welfare

of the community, their engineering Skiu'

their tender care of their own dependents,

and their peaceable communal existence

unrufiled by dissensions or violence of

any sort, come as near to dwelling in a

state of civilization, in the human sense,

as we can conceive it possible for any of

the lower forms of animal life to attain

From the author's interpretation of

those characteristics of ant life whit)I

are not so clearly defined objectivelyv

and which may be a matter of opinion:

one is led to infer that ants must have

some degree, at least, of the power to

reason, that they communicate with

one another by some means analogous

to language, that they live under a gov‘ernment in which crime and outlaWTY

never arise and force is never exerted to

enforce any custom or regulation, that

the authority of the state seems to be
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exercised by no particular individuals,

that they have no institution of individ

ual property, and that their life affords

a perfect example of communism and of

the political and economic equality of

all members of a socialistic state.

If the latter conclusions are candidly

surveyed, albeit from the standpoint of

the ill-informed reader, there may be

reasons to doubt whether the life of

ants is so destitute of individualism, and

whether the comparison to a socialistic

colony can be so closely drawn. One

thing seems certain: namely, that the

dependent males, which perform none of

the work of the community, and have in

comparison with the queens and workers

only a vestige of brain tissue, are in the

position of an inferior caste. Sover

eignty, then, would appear to reside

either in the queens, who, as a matter of

fact, do not appear to direct the affairs of

the group, or in the female workers, who

seem to co-operate en masse without any

individual leadership. Moreover, the

gentleness which ants show toward one

another, and the voluntary submission

of ants to the collective will, scarcely

justify the inference of the want of any

means of discipline or of the absence of

a system of customary law sanctioned

by force. Among ants, as among all

other beings, the anarchistic, highly

developed state is an unthinkable con

tradiction of terms.

The lawyer will read this book with in

terest, seeking parallels between the life

of ants and human society, but while he

will discover many instances of the appar

ent existence of laws, he will find among

ants no individuals fit to be described

as law-givers. The remarkably devel

oped altruistic instincts of ants, and

their perfect solidarity, seem to render

them unnecessary, but the mystery is

how they can perform such wonderful

feats without leaders.

GILMORE ON PARTNERSHIP

Handbook of the Law of Partnership, including

Limited Partnership. By Eugene Allen Gilmore.

Hornbook Series. West Publishing Co., St. Paul.

HIS new Hornbook is not a new

edition of the well-known George

on Partnership, but a successor to it;

—for the most part entirely re-written.

Like other books in this series, it is in

tended primarily for students, and its

citations, while including the leading

cases, are not exhaustive. The aim of

the author, as stated in his preface, was

to make a clear and definite statement

of the leading principles. This he has

done with admirable clearness, and in this

will be found the great merit of this book.

The subject of partnership, which

should be essentially simple, has been

made exceedingly complicated by the

failure of the courts to recognize the

practice of merchants and the insistence

of judges on the application of techni

cal, legal principles derived from two or

three different sources which different

judges, from time to time, thought to

be applicable to this subject but which,

in fact, were entirely foreign to it. The

result is a hopelessly inconsistent body

of law which can be unified only by the

code which the Commissioners on Uni

form State Laws will soon complete.

Professor Gilmore’s lucid statement of

the existing law will clarify our concep

tions of the subject, and will aid an un

derstanding of any code that may be

enacted.

BOOKS RECEIVED.

ECEIPT of the following new books is ac

knowledged:

Maryland under the Commonwealth: A Chronicle

of the Years 1649-1658. By Bernard C. Steiner,

Ph.D., Associate in English Historical Jurispru

dence. johns Hopkins University Studies in His

torical and Political Science, Series 29, no. 1. Johns

Hopkins Press, Baltimore. Pp. 178 (index). ($1.25.)

The Dutch Republic and the American Revolu~tion. By Frederick Edlcr, M.Dipl., PILD. Johns

Hopkins University Studies. series 29. no. 2.

Johns Hopkins Press. Baltimore. Pp. 252 (index).
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Articles on Topics of Legal Science

and Related Subjects

Armaments. "Navies as international Fac

tors." By A. T. Mahan, U. S. N. North Amer

ican Review, v. 194, p. 344 (Sept.).

"The question for the United States, as regards

the size of its navy, is not so much what it desires

to accomplish as what it is willing or not willing to

concede. For instance, we have shown plainly

that we are unwillin to concede anything as

regards the control 0 the Panama Canal, even

to discuss the right to fortify it. The Monroe

Doctrine, too, is only a claim to maintain secu

rity for that which we possess. In no sense does

it propose to add to our holdings. How far is

the country prepared to be obliged to concede on

these points, because unready to maintain them

by organized force?"

Assignments of Choaes in Action. "Gifts

Inter Vivos of Choses in Action." By George

P. Costigan, Jr. 27 Law Quarterly Review 326

(July)

“Whatever the theory of decision adopted —

whether the power-of-attorney theory of Pro

fessor Ames or the theory of Fortescue v. Barnett

(3 M. 81 K. 136) misapplied in Edwards v. Jones

(1 My. 8: Cr. 226) and Milroy v. Lord (4 De G. F.

& J. 264) that the assignor has done everything

that he need be asked to do to effectuate the

gift —the English courts should hold, as Pro_essor Jenks contended that the English law really

is, that a consideration is not necessary for the

validity of the assignment of a chose in action,

whether the assignment is of a legal or of an

equitable chose, and whether it operates under

the Judicature Act or outside of that act. There

should be a return to the state of the law ex~pressed in Lord Carteret v. Paschal (3 P. Wms.

197,199) in 1733: ‘And first it was admitted on

all sides that if a man in his own right be en

titled to a bond, or other chose en action, he

may assign it without any consideration.‘ Such

is in general the law in the United States."

Choses in Action.

Comparative Jurisprudence. See Marriage

and Divorce.

Criminology. “Reform of the Criminal Law

in Germany." By Dr. Adolf Hartmann. 2 Jour

nal of Criminal Law and Criminology 349 (Sept.).

“Out of the darkness of the past we see in

Germany the first dawning of a new day of

humanity. In Germany today it is lawful to

release a convicted prisoner on good behavior

after one year, if at least three-fourths of his

term have expired. The totals of prisoners re

leased by administrative boards have been lamen

tably small, but are increasing every year. The

law under which this is done, it would seem,

See Assignments.

will turn out to be the way in which the indeter

rninate sentence will unconsciously be adopted

I‘Malingering among Criminals." By G.

Frank Lydston, M.D. 2 Journal of Criminal

Law and Criminology 386 (Sept.). ‘

"My experience leads me to believe that the

malingering of convicts is in itself a mamfata

tion of incapacity—of a lack of physical and

moral fibre. The unstable nervous equilibrium

of the criminal results in a craving for sympathy.

and a craving more particularly for diversion

from the monotony of prison life."

See Penology, Police Administration. Sell"

Defence.

Direct Government. "The Working of

the State-Wide Referendum in Illinois." BY

C. O. Gardner. Political Science Review, v. 0.

p. 394 (Aug.).

The state-wide referendum "has defeated

directly some very desirable legislation, and has

accomplished the same end indirectly by PF?‘venting the submission of other measures becalhfe

of the recognized futility of obtaining thell'

adoption."

“Statement No. 1." By Burton J. Hendrick.

McClure's, v. 37, p. 505 (Sept):

"The people have absolutely destroyed the

old political machine. To what extent, however.

has the popular method improved the character

and efficiency of Oregon's ublic men? On this

point there is no occasion or unbounded enthu

siasm. . . . Whatever faults we may find_ln

Oregon's public men, however, the fact remains

that, for the most part, they are of a higher Cal

ibre than any the state has had before."

"Law-making by the Voters." By Burton

J. Hendrick. McClure's, v. 37, p. 435 (Aug-)An optimistic account of the initiative and

referendum in Oregon, viewed as means of free

ing the people from the power of the political

bosses.

Employers’ Liability. See Workmeu’s Com‘

pensation.
' I;___--~_

Federal and State Powers. "Expansion

of Federal Powers.” By Francis L. Smith. 17

Virginia Law Register 337 (Sept.).

"The right of the federal government to con

demn land in this state [Virginia] should never

have been recognized, much less sanctioned,

for it is in derogation of the sovereign attributes

of the Commonwealth and an invasion and the

destruction of her most sacred rights. ,These

questions are of intense moment, not only to

Virginia, but to every state in the Union."

  

W
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tended to invest,and did in fact invest, the judi

ciary with power to annul legislation on the

round of unconstitutionality. "To say," in the

ace of numerous decisions of the Supreme Court,

"that our courts do not exercise any legislative

Freedom of Speech. "Obscene Literature

and Constitutional Law in America." By J

Andrew Strahan. 36 Low Magazine and Review

459 (Aug.).

l‘We may suggest that if the Constitution of

the United States does not permit Congress to

forbid the publication of indecent literature, the

Sooner it is altered the better for the morals of

that country."

Freedom of Trade and Occupation. “Prin

ciples of Liability for Interference with Trade,

Profession or Calling." By Sarat Chandra

Basak. 27 Law Quarterly Review 290 (July).

At the outset the writer propounds the ques

tion, “is interference with trade or occupation a

new ground of liability, or does it form a rtof the well-recognized heads of Torts?" E'iiihe

answer to this question is postponed to the end

of the article, when the nature of the liability

shall have been thoroughly studied. In this first

instalment there is only a study of the grounds

on which leading cases have been decided, in

cluding Lumley v. Gye, Allen v. Flood, Mogul

Steamship Co. v. Me Gregor, and others.

See Monopolies.

General Jurisprudence. "The Develop

ment of a Scientific View of Law." By Edward

Lindsey. 45 American Law Review, 513 (July

Aug.).

"The interest awakened in the ancient nations

of the East by the archaeological discoveries in

Babylonia, Egypt and Palestine has ensured

some attention being paid to their laws. Here

again the Germans are in the lead as witness the

names of Kohler, Peiser, Winckler, Meissner,

Schrader, Strasmaier and others; though of

perhaps equal value is the work of Revillout,

Oppert, Scheil, Stevenson, Pinches, King, Thu

reau-Dangin, Radau and Harper among many

scholars at work in this field.

"The extension of the field of these historical

studies prepared the way for a study of the laws

of all the pee les of the earth asa necessary foun

dation for tiie discovery of the histo and

growth of legal institutions in general. This step

seems to have been taken, however, only in Ger

many. Judge Albert H. Post of Bremen pro

posed such a study and for it the title of Ethno

logical Jurisprudence. . . .

“Complementary to the historical method . . .

we have the anthropological, only awaiting a fur

ther application to legal studies. The fruitful

ness of the historical method foreshadows what

we may expect from the anthropological. To

ether they furnish the basis for a science of

aw. ’

See Legal Education.

Gifts. See Assignments.

Government.

By L. B. Boudin.

v. 26, p. 238 (June).

Written to disprove, step by step, Justice Lur

ton's argument in the North American Review

(23 Green Bag 77) that the Constitution was in

“Government by Judiciary."

Political Science Quarterly,

power, seems like adding insult to injury."

"Constitutional Developments in Foreign

Countries during 1910." By W. F. Dodd. Polit

ical Science Review, v. 5, p. 418 (Aug.).

Dealing with developments in the suffrage sit

uation in Norwa and Italy, the enlarged auton

omy of Alsace- rraine, the rogress of pop

ular political institutions in ussia, Portugal,

Greece and China, the setbacks to pro rtional

representatives in France and Switzer and and

the regulation of industrial combinations in

Austraia.

Australia. "The Legal Interpretation of the

Constitution of the Commonwealth." By A.

Berriedale Keith. 12 Journal of Comparative

Legislation, pt. 1, p. 95 (July).

A penetrating study of the Australian con

stitutlon in the light of judicial decisions inter

preting it.

India. “The Government of India." By T.

H. Boggs. Political Science Quarterly, v. 26, p. 290

(June).

A descriptive account of the government of

India, with some reference to its history. The

writer thinks that "the extension of Indian po

litical reforms ought to be cautious and deliberate

for in India there is no notion of representative

or elective government except among a relatively

small number of educated men."

See Direct Government, Federal and State

Powers, Local Government, Regulation of Rates.

Hindu Law. “Indian Law and English Leg

islation." Justice C. Sankaran Nair. Contem

porary Review, v. 100, p. 213 (Aug.).

"Our Indian judges have not the traditionary

instincts of the English lawyer, who regards law

as a living and growing organism; and in their

hands, therefore,‘the law has a tendencytobecome

not progressive, but re-actionary It is a matter

of common observation that almost all the rules

of Hindu law in favor of progress were laid down

by English judges against the protest of Indian

judges of great eminence. That English judges

have not yet succeeded in stopping the conse

cration of young girls to prostitution in temples,

and that they hesitate to enforce the provisions

of the Penal Code and root out the institution of

dancing girls by treating their usages as immoral,

is perhaps one of the latest concessions to Indian

judicial opinion."

Judiciary Reform. See p. 535 supra.

Labor Questions. “Organized Labor's At

titude Toward Industrial Efficiency." By Prof.

John R. Commons. American Economic Review,

v. 1, p. 463 (Sept.).

"The trade-unionist has merely secured

power to do what the others would like_to have

done. I know of one huge ‘trust’ which suc
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ceeded long ago in driving out organized labor,

but which finds in all of its shops an inexplicable

arrangement that prevents any man from earn

ing more than a certain amount of money at

piece rates. Perhaps scientific management and

the bonus system would break down this apparent

conspiracy, but I should expect it to recover after

the men became familiar with the new devices.

Nothing is more surprising often to employers

and the merely scientific man, than the unanim

ity with which thousands of unorganized laborers

Will suddenly turn out on strike at the call of a

few hundred organized laborers."

"Why Men Fight for the Closed Shop."

By Clarence Darrow. American Magazine,

v. 72, p. 545 (Sept.).

Presenting forcibly the case of the closed

shop, from the standpoint of a leading pro

tagonist of the labor unions.

Legal Education. “The Place of Juris

prudence in Legal Education." By H. J. B.

Martin. 36 Law Magazine and Review 418 (Aug.).

It is urged that "Jurisprudence should be re

tained in its position at the commencement of

the training, but it should also be given a place

later on in the curriculum. So far as the author

is aware, the only English-speaking teaching

body which adopts this course is the Panjab Uni

versity."

Legal History. "Mr. Pike's Latest Year

Book." By W. S. Holdsworth, D. C. L. 27 Law

Quarterly Review 278 (July.).

Professor Holdsworth recognizes the value of

Mr. Pike's work. "Mr. Pike," he says, “is the

pioneer who has taught us to use the Year Books

to guide us to the cases of interest on the Rolls,

and to use the Rolls to correct the inaccuracies of

the Year Books." Much attention is given to

Mr. Pike's theory that the earliest Year Books

were the work of the clerks of the court, instead

of the unofficial note books of the apprentices,

as Pollock and Maitland have supposed. Prof.

Holdsworth thinks he has not adduced evidence

which disproves Maitland's theory. There are

some observations on the contents of this latest

Year Book, of 20 Edward III (second part).

“The Origin of the Petty Jury." By Charles

L. Wells. 27 Law Quarterly Review 347 (July).

“Mr. Maitland, in his Introduction to the

Pleas of Gloucester of 1221, published in 1884,

said: ‘The petty jury is still in the future and per

haps we should look for its germ in the qua!»

tuorvillalae to which recourse is had when the

juratores say that a man is guilty.’ . . . It is

undoubtedly true that the trial or petty jury

emerged out of the presentment jury, which was

the only jury at first. As a matter of fact ‘the four

vills" formed a part of the presentment jury in

cases before the coroner. as well as by their

fiesence in the county court. The remark of

r. Maitland that ‘recourse is had to "the four

vills" ’ as if there were two separate references of

the case, the first to the twelve jurors of the hun

dred, and a second one to ‘the four vills,’ seems to

point only to an earlier method, as we may gather

from some cases in the reigns of Richard and of

John, when the jury was used in connection with

the ordeal, and indicates, I believe, the intro

duction and first stage of the evolution of the

trial jury, namely, requiring their verdict not to

decide guilt or innocence, but to decide what

shalll be the form of the ordeal or other mode of

tna ."

See General Jurisprudence.

Literature. "The Lawyers of Charles

Dickens." By George Packard. 45 American

Law Review 534 (July — Aug.).

"As Moliere made mad to their own destruc

tion those very few social sinners whom he did

not overwhelm with delight, so Dickens holds up

to wholesome ridicule the objects of his keen ob

servation among a profession that is certainly

open to attack, but whose back is usually broad

enough to laugh with the rest of the world, as it

attempts to sit a little bit straighter in response

to the artist's wit. No lawyer, it seems to me,

can really afford to take ofl‘ense at Dickens' art.

or Dickens' method."

Local Government. "How Not to Draft a

Charter." By Rabbi Stephen 5. Wise. North

American Review, v. 194, p. 367 (Sept.).

Rabbi Wise thinks the adoption of the pro

posed charter would be a civic calamity. In its

drafting “every interest has been consulted save

the public interest, and no principle has been

followed save that of political self-preservation."

Maritime Law. “The Declaration of London,

II." By G. D. Valentine. 23 juridical Review

103 (July).

Concluded from the April number (23 Green

Bag 363).

“We may repeat what we have almdy inted

out, that this agreement is of the nature 0 a com

promise. Its leading object was to obtain a solu

tion of doubtful questions of international law,

which have been canvassed without definite re

sult for very many years. . . . Of such

moment are these considerations that they have

produced what is so rarely seen, a readiness on

the part of every state to yield something to the

general well-being."

“The Immunity of Private Property at Sea."

Quarterly Review, v. 215, No. 428 (July).

This “theoretical" portion follows a historical

sketch of the movement for immunization which

a peared in the opening paper (23 Green Bag 204).

he writer 0 poses immunization as a seriousdeprivation oiJ military advantage, particularly

in the case of island states.

Marriage and Divorce. “Extra-Terri

torial Effect of Decree for Divorce on Construc

tive Service." By Henry Berger. 45 American

Law Review 564 (July - Aug.).

“The sole purpose of this paper is to discuss

the validity of a decree of divorce rendered by a

foreign court, in so far as the validity is depen

dent on the 'urisdiction which the court acquires

over the del'endant, when such jurisdiction was

acquired in the manner provided by the law of
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the sovereignty under which a divorce was

granted."

“Austrian Divorce Law." By Prof. E. Tilsch.

12 Journal of Comparative Legislation, pt. 1, p. 44

(July).

_ A succinct statement of the law, as contained

in the General Civil Code.

Mistaken Identity. "Mistaken Identity."

By George Stronach. 23 juridical Review 194

(July)

“It is this very same willingness to be satisfied

by the presentation of things that of themselves

are incapable of misrepresentation that, absurd

as it may seem, too frequently leads juries, with

regard to the identification of things and persons,

to forget that what is presented by a skilful

tempering hand may be made to misrepresent.

I hope to adduce a sufficient number of cases to

put this statement quite at rest, and if any are

then unsatisfied, I am sure after a perusal of the

authorities I shall cite at the close they will be

convinced."

Monopolies. "The Supreme Court and the

Standard Oil Case." By Prof. Andrew Alexander

Bruce. 73 Central Law Journal 111 (Aug. 18).

"A large part of the jurisdiction of our courts

is self-assumed and is the result of judicial con

struction, and the power to set aside a statute

as unconstitutional is not specifically granted in

our constitutions, either state or national. We

can change if we will, and our courts, if we really

desire it, can do as those of France and of En -land. But we should think long and seriousfy

before we advocate the change. . . . The limita

tions of human language are so great that it is

seldom that a legislative body can make its

meaning absolutely clear."

"The Trust Decisions." By William L.

Royall. 73 Central Law Journal 57 (July 28).

"Com tition must be left free, even if a com

petitor rs destroyed and even though it ends

countless competitors. The public safety is in

preventing anyone, rich or poor, from making an

improper use of his power. . . . The destruction

of an existing state of competition may be nec

essary to carry forward a great enterprise of the

utmost importance to mankind, but the freedom

of all men to compete with each other to the

death must not be interfered with in the smallest

degree."

See Freedom of Trade and Occupation.

Penology. "An English View of the Ameri

can Penal System." By Sir Evelyn Ruggles

Brise. 2 Journal of Criminal Law and

Criminology 356 (Sept.).

"Before long it is anticipated that public

0 inion, which is beginning to realize that the

nited States stands almost alone among the

civilized countries of the world in having no

formal and official index of the movement of

crime (that is, of the moral state or standard of

the community)» will bring such pressure to bear

upon the federal government that criminal

statistics analogous in form and comprehension

to those issued yearly by European governments

will before long be instituted. Until that time

it is impossible to judge the “indeterminate"

sentence by the only valid test to which it is pos

sible to apply changes in criminal law and pro

cedure, viz., their effect on the volume of crime

over a given period of years."

"The Indeterminate Sentence.’ By a Pris

oner. Atlantic, v. 108, p. 330 (Sept.).

"To be effective, to be practical, the indeter

minate sentence must be just what the term

implies. The indeterminate sentence with a

predetermined maximum is an emasculation."

“Punishment and Crime." By Hugh S. R.

Elliot. Nineteenth Century, v. 70, p. 306 (Aug.)_

“My proposal is that criminals should be used,

where desirable, for purposes of scientific experi

mentation. Suppose, for instance, that a man

has been convicted of a particularly brutal rape,

or of swindling poor people out of their life's

savings; and suppose that an important discovery

towards the cure of cancer might be made by

inoculation experiments on living men; will any

sentimentalist be so blind to reason, so deaf to

the plainest calls of humanity, as to say it would

be wrong to inoculate that criminal with the

cancer and make the observations which might

be followed by untold benefit t0 the whole race?

I confess I cannot understand the mental attitude

of anyone who will object to this."

“Discretion in Penalties." By R. S. De Vere.

27 Law Quarterly Review 317 (July).

This author favors "the appointment of a Com

mission composed of persons possessed of the

highest legal authority, whether as judges or

jurists, for the purpose of assessing the average

penalty for each legal ofl'ence, upon a first, second

or further conviction. These scales of punish

ment, strictly, of course, within the limits of the

particular statute dealt with, would merely repre

sent the normal penalties which it would be rea

sonable to inflict in cases presenting no unusual

features. The recommendations of such a Com

mission would have moral weight only, and would

im ly no form of compulsion whatever upon the

judges and magistrates for whose bene t they

were designed."

"Humanizing the Prisoners.’ By Morrison

1. Swift. Atlantic, v. 108, p. 170 (Aug.).

"The state of Vermont contains a prison where

the inmates are treated upon a novel plan. They

are trusted and treated like other human beings;

they come and go almost as freely as the members

of the jailer's own family; as far as possible what

ever suggests punishment or disgrace is banished;

and they are made to feel that their imprison

ment is designed to improve them as men, and

to restore them to social life not only with full

self-respect but with the cordial respect of the

community."

See Criminology.

Police Administration. "Mayor Gaynor's

Police Policy and the ‘Crime Wave' in New York

City." By Arthur W. Towne. 2 Journal of

Criminal Law and Criminology 375 (Sept.).
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"The department needs more than the present

five hundred plain clothes men assigned to the

central oflice. Police captains should have a

limited power to use men in plain clothes to re

press disorder and apprehend roughs. in some

parts of the city policemen should have a freer

use of their clubs."

Procedure. “The Reform of the Law and

of the Lawyer.’ By Prof. Andrew Alexander

Bruce. 73 Central Law Journal 76 (Aug. 4).

“There is nothing . . . in the Constitution of

the United States which either directly or impli

edly commands that the old distinctions between

the technical form and the methods of pleading

of suits at law and of actions in equity, shall be

maintained. The judges who have so held or

intimated, have done so merely because of their

inability to distinguish between the form and

the substance, between the remedy which is

sou ht and the method in which the request is

ma e. . . . The onl difference,indeed,between

an action at law an a suit in equity is that in

the former damages and sometimes the possession

of personal property are sought to be recovered,

while in the latter a change of status may be

brought about or a wrong may be prevented.

Even in the latter damages may be recovered,

and the distinction is entirely ignored in the so

called extraordinary legal actions. The Consti

tution merely says that the federal courts shall

have jurisdiction of actions at law and of suits

in equity, that is to say, of all actions. It says

nothing as to the form of the action."

"Criminal Procedure in France and England."

By Léon de Montluc. 12 Journal of Comparative

Legislation, pt. 1, p. 157 (July).

Mainly concerned with details of the French

system, its advantages over the English in spe

cific matters being incidentally considered.

“German Courts at Work." By Julius Hirsch

feld. 12 Journal of Comparative Legislation, pt.1,

p. 149 (July).

A short account of the organization and pro

cedure of German courts.

“The Bankruptcy of our Legalism." By Igno

tus. Westminster Review, v. 176, p. 191 (Aug.).

“It is no exaggeration to say that the difierence

between the abuses of our legal system, and those

of its offshoot in America, is one of degree, not

of kind. In America most, in this country many,

criminals escape punishment."

Public Utilities. "Aspects of Public Owner

ship." By Sidney Brooks. North American

Review, v. 194, p. 356 (Sept.).

“In the United States — or so at least it ap

pears to a foreign onlooker —the private man

agement of public utilities has displayed both

its greatest strength and its greatest weakness;

it has won there triumphs such as it has gained

nowhere else, and it has also developed abuses

that go considerably beyond the experience of

Europe- What the world expects from Americans,

so far as this problem is especially concerned, is

that they will demonstrate the possibility of main

taining the benefits of private ownership while

doing away with its disadvantages."

See Regulation of Rates.

Regulation of Rates. "Central Utilities

Commissions and Home Rule." By Balthasar

H. Meyer. Political Science Review, v. 5, p. 374

(Aug.).

The former chairman of the Wisconsin Rail

road Commission, now member of the Interstate

Commerce Commission, indicates a number of

the difliculties which have arisen in disputes

between public service corporations and local

authorities. His paper, however, is not a

mere argument for centralization, as he oon

siders that the problems of regulation should be

faced candidly, with the endeavor always to dis

cover what a encies are best fitted to carry out
the system ofgcontrol.

“Rates for Public Utilities." By J. Maurice

Clark. American Economic Review, v. 1, p. 473

(Sept.).

Discussing the making of a cost schedule which

would do away with uniform charges for gas

and other public utilities. Differential rates

should be extended to other services besides

those of railways and electricity. A suggestive

study is made of various electric rate systems.

“Street Railway Rates, with Special Reference

to Differentiation." By G. P. Watkins. Quar

terly Journal of Economics, v. 25, p. 623 (Aug.).

“The problem of a proper standard for rush

hour service should be regarded in its relation

to differentiation. Crowding during the rush

hour should be defined by reference to prime

costs as well as to hysical conditions. Most

important of all, the limit of carriage to residence

districts distant from the business centre should

be determined by a rather refined application of

doctrines of prime cost and of secondary profits,

and as regards the surface lines, with reference to

the self-limiting nature of the service."

See Public Utilities.

Roman Law. See Succession.

Self-Defense. “The Function of Private

Defense in the Repression of Crime." By Prof.

Giulio Q. Battaglini. 2 Journal of Criminal Law

and Criminology 370 (Sept.).

“I have said that the citizen has an ethico

social duty of self-defense. Does morality then

approve the taking of life? Not at all. But

morality does impose the duty of combating

crime with every available means, and in this

end even the taking of life is justifiable."

State Insurance. "National Health Insur

ance in England and Germany." By E. _I.

Schuster. 12 Journal of Comparative Legisla~

lion, pt. 1, p. 11 (July).

Describes the English bill in detail, criticizes

it at length, and concludes with a comparison

with the German scheme.
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Succession. “The Origin and History of

Succession in Roman Law." By C. M. Brune,

LL.D. 36 Law Magazine and Review 429 (Aug.)

“The writer is quite aware that the almost, if

not quite, universal division made by writers on

the subject gives prior historical sequence to intes

tate succession. . . . In attempting to main

tain the position that, historically, testamentary

succession should be accorded prior sequence,

use will be made of not a few quotations from

these ‘same authorities who adhere to the opposite

view. '

Taxation. “Taxation in Illinois." By Prof.

John A. Fairlie. American Economic Review,

v. 1, p. 519 (Sept.).

The state has a system of taxation inherited

from an earlier and simpler regime, and a his

torical account of it is given, while some space

is devoted to recommendations of the taxation

commissions of 1886 and 1910.

"Recent Tax Reforms in Ohio." By Ernest

L. Bogart. American Economic Review, v. 1,

p. 505 (Sept.).

A detailed account of recent measures and of

plans for the future.

Workmen's Compensation. Case and Corn

menl, v. 18, No. 4 (Sept.).

Containing these articles: "Assumption of

Risk," by Walter M. Glass; "The Doctrine of

Contributory Negligence," by Duke Stone;

“Is the Fellow Servant Rule Becoming Obsolete?"

by Hon. J. F. Gordon; "Compulsory Compen

sation without Litigation," by George H. Par

mele; and "Obligatory Industrial Insurance," by

James H. Boyd.

Says Mr. Glass: "Many cases have stated

broadly and without any apparent qualification

that a servant never assumes the risk of dangers

created by the master's negligence. Passing

over for the moment the decisions in Missouri and

North Carolina, it can be said that, in the

absence of statute, such statements contain but a

half truth. . . . The general rule is that the

servant does not assume the risk of the master's

negligence except where he knows of it."

Miscellaneous Arlicles of Interest to the

Legal Profession

Banking. “Masters of Capital in America;

The Seven Men." By John Moody and George

Kibbe Turner. McClure's, v. 37, p. 418 (Aug.)_

The "seven men" are J. Pierpont Morgan,

J. J. Hill, John D. Rockefeller, James Stillman,

George F. Baker, William Rockefeller and

Jacob Schiff.

Biography. Genlilis. “The Great Jurists

of the World; XIII, Albericus Gentilis." By

Coleman Phillipson. 12 Journal of Comparative

Legislation, pt. 1, p. 52 (July).

Not only a biography, but a study of the

important-contributions of this predecessor of

Grotius to international law.

Harlan. "A Friend at Court." By James

W. Davis.

(Aug.).

"His perception of the plain natural truth of

things is as sensitive as a microphone. Man

and Democrat first, he is secondarily a great

lawyer. But he does not write like a lawyer.

His opinions read like simple good sense."

Morgan. "The Life Story of J. Pierpont

Morgan: The Man Himself." By Carl Hovey.

Metropolitan, v. 34, p. 579 (Aug.).

Notwithstanding his aloofness and sternness

of manner, "If he had ever undertaken to hold a

difficult public ofl‘ice, so great is the admiration

of the American people for efficiency and personal

force, they would have made him a hero in spite

of himself."

Taft. "President Taft." By R. Newton

Crane. 12 Journal of Comparative Legislalion,

pt. 1, p. 9 (July)

“Mr.Taft's faults as a President are his virtues.

He is too great a scholar, too eminent a jurist, and

too just and broad-minded an administrator to be

a successful politician."

American Magazine, v. 72, p. 450

Scarlett. "Scarlett and His Methods." By

J. A. Lovat-Fraser. 36 Law Magazine and Re

view 407 (Aug.).

Brougham gives a proof of Scarlett's familiarity

with Cicero by saying that the great advocate

had called his attention to the remarks on the

evidence and cross-examination in the speech for

L. Flaccus. Brougham adds, "As a more con

summate master of the forensic art in all its

branches never lived, so no man is more conver

sant with the works of his predecessors in ancient

times."

Camorra. "The Truth about the Camorra."

By Ernesto Serao. Outlook, v. 98, p. 717 (July

29)

This article, by a Neapolitan novelist and

magazine writer, describes the origin of the

Camorra in Spain, the form it took in its

introduction into Naples and Sicily, and its

peculiar code of laws and the tribunals with

which it enforces them.

"The Neapolitan Camorra and the Great

Trial at Viterbo, II." By Walter Littlefield.

Metropolitan, v. 34, p. 555 (Aug.).

Dealing with the work of the three musketeer

detectives, and the confession of Affatemaggio.

"The Neapolitan Camorra and the Great Trial

at Viterbo, III." By Walter Littlefield. Met

ropolilan, v. 34, p. 707 (Sept.).

"No criminal trial, however successful, can

utterly destroy the Camorra. It is not only a

society for the propagation of crime but an insti

tution presenting curious psychological and soci

ologica phenomena. Its nurturing elements

have been egotism, laziness and ignorance."

Detection of Crime. “The Dynamiters."

By Harvey J. O'Higgins. McClure's, v. 37, p. 347

(Aug.).

The story of Burns’ capture'of the Los Angeles

dynamiters, told partly by himself.



 
 

THE MEETING OF THE AMERI

CAN BAR ASSOCIATION

OW much influence the American

Bar Association exerts, in directly

molding public opinion, is uncertain, but

its indirect influence may be incalculable.

One thing is evident, the chief addresses

delivered at its meetings are widely com

mented upon by the press of the country,

and may sometimes give rise to as much

discussion as Governors’ messages or

speeches in Congress. No unofficial

utterances are more statesmanlike or

more helpful to the right solution of

pressing public problems.

These problems require something

more than the eloquence ‘of the popular

orator; they call for ripe knowledge and

disciplined judgment. Leadership at the

bar, on the whole, is more likely to be at

tained through intellectual than through

oratorical gifts. The leader of the bar

is therefore apt to be a better statesman

than politician, and for the same reason

his method is oftener constructive than

destructive, and he is oftener conserva

tive than radical.

The atmosphere and influence of what

might be called a constructive conserva

tism were particularly in evidence at the

recent sessions in Boston. The proposed

recall of the judiciary, that plan to de

molish the barriers wisely erected by our

organic law to withstand the tyranny

of the mob, was scored by more than

one speaker, and denounced in a reso

lution of deep significance. Former

Justice Brown's remarks on the pro

posed popular election of United States

Senators belong to a similar category

and probably met with the approval of

a majority of his audience. The address

of Mr. Hornblower expressed the satis

faction of the conservative element of the

community with the wisely constructive

opinions of Chief Justice White in the

Standard Oil and Tobacco cases, and a

sound constructive attitude was exhibited

in President Farrar’s argument for the

necessity of uniform state laws of incor

poration. Constructive statesmanship

of the highest order was apparent

throughout President Taft's address.

The only possibly radical note of the

meeting was sounded in Mr. Farrar’s

paper, in his contentions that the hold

ing company, which many think has

come to stay, necessarily tends to the

creation of unlawful monopoly, and that

the “gentleman's agreement" must

needs be in every case opposed to pub

lic policy.

In the work of its committees, the

American Bar Association doubtless

accomplishes all that could reasonably

be expected from members whose ser

vices are gratuitous, and possibly more.

Here the ability to treat large questions

constructively and at the same time pru

dently is conspicuous. The work of the

most important committee, that to sug

gest remedies for defects of procedure,

goes on steadily, the committee not only

standing by what it has recommended

in the past, but earnestly pressing

ll
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onward, to formulate measures abol

ishing the difference between forms of

action at law and in equity and to per

feet the right of appeal from decisions

of highest state courts on questions of

constitutionality of statutes. That the

Committee on Uniform State Laws is

also a progressive body may be seen

from the adoption by the Association of

the Uniform Family-Desertion Act and

Uniform Foreign Wills Act.

The work done by other organizations

in the past year has been of the same

temper. The Conference on Uniform

State Laws has now approved the final

draft of two important bills, the Uni

form Child Labor and Marriage and

Marriage License Acts. Progress is

being made on uncompleted drafts of

the proposed Uniform Incorporation and

Uniform Partnership Acts, not to speak

of the Torrens System. The American

Institute of Criminal Law and Crimi

nology has definitely formulated prin

ciples of indeterminate sentence and

parole, and is doing much to solve the

problems of medical expert testimony

and the defense of insanity. Of the work

of other organizations it is unnecessary

to speak in this fragmentary account.

There is undoubtedly no other organ

ization in the United States, apart from

these legal bodies representing the whole

nation, which is doing so much to work

out the practical problems facing

legislators and publicists. For that rea

son, the annual conventions of the Amer

ican Bar Association and the associated

societies are an annual event of pro

found importance, and of an importance

which seems to increase from year to

year, as the labors of the societies grad

ually extend themselves over an increas

ing field.

They tell a good story of Judge Baldwin, Gov

ernor of Connecticut, when he was a small boy.

He was subjected to punishment for something

or other by being shut up in the closet, where he

raised an awful row, screaming and kicking. Fi

nally the row ceased, and his mentor approached

the closet, to whom the youthful Baldwin replied:

"I ain't good, I'm simply resting."

— Waterbury American.

MARRIAGES OF MINORS NOT

VOIDABLE

T THE recent annual Conference

of Commissioners on Uniform State

Laws, held in Boston, there was a strik

ing disagreement on the question whether

a marriage should be voidable, under

certain conditions, because contracted

by minors without the necessary con

sent of parent, guardian or curator. The

section which gave rise to the contro

versy was as follows: —

Sec. XXVI. A marriage contracted by a

person requiring the consent of a parent,

guardian or curator, without such consent,

shall be voidable upon the application of such

person, or of the parent, guardian or curator

of such person; but no such application shall

be made after the party requiring consent

has reached the age of legal majority and

has voluntarily cohabited with the other party,

nor in any event more than one year after

such party has reached the age of legal ma

jority. If the application is made by the

parent, guardian or curator, the court may

refuse to grant the same, if such refusal

shall appear to be to the interest of the

party who required the consent, and such

party does not join in the application. Any

court having jurisdiction to grant divorces

shall have power to annul a marriage as

provided by this section.

This ground of annulment was favored

by representatives of twelve states— Illi

nois, Louisiana, Massachusetts, Michi

gan, Mississippi, Missouri, Nebraska,

New York, North Dakota, Pennsyl

vania, Vermont and Wisconsin. It was

opposed by thirteen other states, Con

necticut, District of Columbia, Florida,

Kansas, Maryland, Minnesota, New

Jersey, Oklahoma, Rhode Island, Ten
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nessee, Texas, Virginia and Washington.

In consequence the section was stricken

out of the Uniform Marriage Act which

was approved by the Conference.

The requirements of the Uniform Mar

riage Act are of two classes: (1) sub

stantive, involving a sound public policy

with regard to the essentials of a valid

marriage, and (2) merely formal, non

compliance with them implying no seri

ous fault on the part of the contracting

parties. For failure to meet with the

first group of requirements, the Act

makes marriages null and void, but vio

lation of formal requirements entails no

such consequences. The consent of

parent or guardian, in the case of

minors, is not treated as a substantive

requirement, and the Act does not make

marriages void where such consent has

not been obtained. In this respect the

Act follows the example of many states

which have statutes requiring parental

consent, but have no legislation declar

ing marriages void when contracted

without it, with the result that the re

quirement has been construed by the

courts as directory rather than manda

tory.

The object in making such marriages

voidable, which is very different from

making them void, was to protect those

who had been inveigled into imprudent

marriages before coming of age. The

section was carefully drawn to prevent

such marriages from being dissolved by

a parent acting from other than disin

terested motives. But possibly it

was so drawn as to make it too easy for

young persons to free themselves from

obligations which had grown irksome or

which were never soberly assumed. We

find it hard to accept the latter view;

and one can judge of its soundness only

in the light of conditions in communities

where there is a stronglymarked tendency

to early marriages.

As the Act now stands, with the omis

sion of this section, no marriage of minors

is voidable for failure to obtain parental

consent. This seems to mean that

the state, for whose interest it is to

require such consent not as an end

in itself, but for the sake of the assurance

of proper unions which such consent

signifies, does nothing to undo the mis

chief of youthful marriages entered into

under conditions which too often

promise nothing but disaster.

CHIEF JUSTICE KNOWLTON'S

RETIREMENT

HE resignation of Hon. Marcus P.

Knowlton, Chief Justice of the

Massachusetts Supreme Judicial Court,

was presented to the Governor on August

7. Ill health was given as the reason,

Chief Justice Knowlton being known to

be a sufferer from failing eyesight. Chief

Justice Knowlton, who is sixty-eight

years of age, has been a Justice of the

Supreme Court since 1887, and Chief

Justice since 1902. From 1881 to 1887

he was a judge of the Superior Court

He entered politics about ten years after

his admission to the bar at Springfield

Mass, being elected representative

and state senator before his elevation

to the bench. He leaves behind him

a mass of written opinions, a large pro

portion of which have dealt with the

constitutionality of statutes, and which

exhibit strong qualities of scholarship,

largeness of view and clear discernment

The high rank which the Supreme Court

of the state, true to its traditions, has

maintained of late years, has been due

in no small measure to the marked indus

try, training and quickness of mind of

Chief Justice Knowlton, who has been

worthy to follow in the footsteps of Gray

and Holmes. It has been pointed out

that the Court has of late years been dis
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tinguished for its unanimous opinions —

a circumstance which usually may safely

be taken to indicate a strong Chief Jus

tioe. His retirement means a very seri

ous loss to the Massachusetts bench.

 

THREE SALEM STORIES

HREE anecdotes have been handed

to us by a lady, as she heard

them from the lips of her father, an

honored citizen of Salem, Massachu

setts, since deceased. Two of them

dealt with his own experiences.

Hon. Mr. N., a well-known member

of the Essex bar, had the reputation of

carrying great weight with the jury.

He had just won a difficult case against a

man who seriously resented the verdict.

He was overheard complaining to his

friends: “I expected sure to get that

case. My lawyer did well and I did

not worry until that old N. got up. He

straightened himself up, turned toward

that jury; he opened his mouth and his

great onion eyes stuck out, and I knew

that my case was a goner."

Mr. N. had graduated a large number

of students from his office in the days

when law schools were not yet. One day

in the court house, a very cantankerous

man had just lost his case to one of

Mr. N.’s boys. Meeting the young man

soon after he gave way to very unjust

and abusive remarks —— with the result

that he was kicked out of the room.

Smarting under this treatment he en

countered Mr. N. and turned his unbri

dled tongue upon him:

"One of your students, Squire N.,

has just kicked me out of the room;

it is not so long since another man from

your office pounded a fellow just Outside

the court house. It must be that you

teach your students such tric ."

Mr. N. stopped, looked the man

carefully over, and calmly replied:

"Yes, sir, that is right. I teach them

always to kick a skunk when they meet

one."

The third anecdote is that of a Bap

tist clergyman who was being cross-ex

amined upon the witness stand on a

very shady matter. The opposing law

yer, after asking his name, said, “And

what is your occupation?"

Drawing himself up and assuming his

most pious look, he solemnly replied,

“Sir, I am a candle of the Lord!"

“O," said the lawyer, "you are a clergy

man then —— of what denomination, may

I ask?"

“I am of the Baptist denomination."

"Ah, then you are a dip candle."

 

DRUNK AND DISORDERLY?

HE accused, a private in the United

States Army, was on trial before a

General Court Martial on a charge of

drunkenness and disorderly conduct.

The main witness for the prosecution

had turned rather hostile and was being

severely cross-examined by the prose

cutor, the Judge Advocate, as he is called.

"How, in your opinion, was the ac

cused drunk and disorderly?” he asked.

"He was drunk, but not disorderly,"

replied the witness.

“Is not a man who is drunk also dis

orderly?"

"No, sir, I wouldn't say the accused

was disorderly."

"Answer my questions. Is not a man

who is drunk, also disorderly?"

"No, sir.”

"Could a man be drunk without be

ing disorderly?"

“Yes, sir.”

"Could he be disorderly without being

drunk?"

"Yes, sir; I think it possible."

"Could he be both drunk and dis

orderly at the same time?"
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“No, sir—in my opinion, he could

not."

“Well, now then when do you con

sider a man drunk?”

l‘When he is so intoxicated that he

can't stand up — when he falls down in

a heap — then he is drunk."

“I agree with you. When do you say

he is disorderly?"

“When he is disorderly - the accused

was so drunk he couldn't move — he

couldn't even say a word — how could

he be disorderly?"

“Yet he was not disorderly?"

“No, sir; he was not — he never even

moved."

“Take the witness," angrily concluded

the Judge Advocate.

A DUN OUTDONE

HE Keefe-Davidson Company of

St. Paul, Minn., inform us

that they recently devised a rubber

stamp for use in collecting bills, bearing

the following motto: “Of all the words

that are spoke or writ, the saddest of

all are, ‘please remit.’ "

A Nevada lawyer, who evidently was

possessed of considerable sense of humor,

wrote to the firm annotating the rubber

stamp on his bill with the following

inscription: “Of all the words that are

sung or spoke, the saddest of all are

'I am broke.’ "

The rubber stamp was banished forth

with.

FALSE TRUELOVE

"John Truelove was recently sued for divorce

in Paterson, N. 1. He married two wives both

of whom appeared against him. —News Item.

OHN TRUELOVE loved not truly

His first wife, or 'tis sure

He'd not make haste unduly

A second to procure.

He surely loved not wisely

But did he love two well?

We can't split hairs too nicely

When there's a tale to tell.

It made him lots of trouble

To marry twice, forsooth,

An illustration double

True love’s not always smooth.

Snuus Smmcvs.

The Editor will I: glad to nur'wfn fln': defer-hunt anything like!) ta ndn'im'n “a reader: of

“0 Guns Bag in the way of legal anli'quifiu, funds, and caudal”.

USELESS BUT ENTERTAINING

“I was counsel for the railway," said a law

yer recently, “and I won the case for the defense

mainly on account of the testimony of an old

colored man, who was stationed at the crossing.

When asked if he had swung his lantern as a

warning, the old man swore positively:

" ‘I surely did.’

“After I had won the case I called on the old

negro," said the lawyer, “and complimented

him upon his testimony. He said:

"Thankee, Marse Jawn, I got along all right

but I was awfully scared, 'cause I was 'fraid dat

lawyer man was goin' to ask me was my

lantern lit. De oil done give out befo' de

accident.’ "

-- Central Law Journal.

Til-Bil: has unearthed an old yarn, but it is

good. Counsel was intent on making a point as

to time. He thundered at the witness. “You

swear. do you, that by the clock in your house it

was exactly nineteen minutes past ten?" "I do."

The lawyer paused and looked triumphantly at

the jury. At last he had entrapped the witness

into a contradictory statement that would greatly

weaken his evidence. “I think that will do," he

said, with a wave of his hand. The farmer

picked up his hat and started to leave the

witness-box. “I ought, perhaps, to say," he

added, “that too much reliance should not be

placed upon that clock, as it got out of gear

about six months ago, and it's been nineteen

minutes past ten ever since."



Latest Important Cases

Agency. See Motor Vehicles.

Bailments. Liability of Carrier for

Loss of Passenger's Hand Baggage—

Contributory Negligence. N. Y.

Plaintiff placed a number of finger

rings and some money in the bottom of

a dress suit case containing her necessary

wardrobe and took it with her on a

train. The suit case was not locked,

but was fastened with a catch on either

side of the lock. She purchased a ticket

in New York for passage on defendant's

road into another state, where she had

to change cars, and when nearing the

station a trainman, at her request, as

sisted her in making the change by

taking the dress suit case, which he car

tied to the other end of the car, where it

remained ten or fifteen minutes, the only

time it was out of the plaintiff's posses

sion, and when she again opened it the

rings and the money were gone. Her

ticket contained a printed condition pur

porting to limit the company's liability

for loss of baggage to necessary wearing

apparel of the value-‘of $100. The de

fendant introduced no evidence and the

case rested on the foregoing facts, with

additional evidence tending to show that

the trainman in taking charge of the

plaintiff's luggage to assist her was act

ing within the line of his duties and that

the articles lost were suitable to a traveler

in the plaintiff's circumstances.

In Hasbrouck v. N. Y. Central &Hud

son River R. Co., decided June 13, the

New York Court of Appeals found for

the plaintiff-respondent, holding that

she could recover. The Court (Vann, J.)

said: —

“Although the question was not raised

during the trial it is suggested that the

plaintiff was guilty of contributory negli

gence in delivering her suit case when it

was neither locked nor fastened except by

the catches. Contributory negligence,

however, in its ordinary sense, has no

application to a bailment made under

the circumstances of this case, because

the plaintifi proved delivery to the de

fendant and failure on its part to rede

liver to her on demand. That made out

a prima facie case, as we have held, and

called on the defendant to explain why

it did not restore the property. So far

as appears it may still have the articles

in its possession, and it cannot justify

detention because when received they

were not securely locked in the suit

case. . . .

"The law does not require a bailor in

an action against a bailee to answer a

possible explanation of the latter in

advance of its being made, and which

in fact might never be made. Such an

action rests on the presumption arising

from delivery, demand and refusal, with

out aflirmative proof of negligence in

any respect. On the other hand, in an

action for negligence resulting in per

sonal injury, there must be affirmative

evidence that the injury was caused

solely by the negligence of the defendant

which includes proof that the plaintiff

did not contribute to the accident by

his own act or default. The distinction

between the two classes of actions is

very clear and the reason for shifting

the burden of proof as to contributory

negligence so obvious as to require no

further discussion."

After saying that the printed condi

tion in the ticket related only to baggage

which had been regularly checked and

not to luggage, and that the Public

Service Commission Law limiting the

liability in such cases to $150 had no
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United States Circuit Court of the ninth

circuit in San Francisco Gas 8’ El. Co. v.

application to a loss occurring outside

the state, the Court continued: —

“The plaintiff took the articles in

question with her for personal use at a

reception to be held at the end of her

journey, and a small amount of money

for use in case of emergency. The

jewelry was adapted to her tastes, habits

and standing, as the court found upon

sufiicient evidence, and the amount of

money was no greater than was found

to be reasonable and prudent. Under

the facts as thus settled we think that

the suit case and contents were baggage

such as is frequently called luggage,

and that in the absence of any limita

tion by statute, regulation of the road

or inquiry as to value, the defendant was

liable for the reasonable value of what

was lost. The contract to transport the

plaintiff carried with it the duty of

transporting a reasonable amount of

hand baggage, such as is commonly

taken by travelers for their personal

use, the quantity and value depending

upon station in life, object of the journey

and other considerations. Merrill v.

Grinnell, 30 N. Y., 594; Carlson v.

Oceanic Steam Nav. Co., 109 N. Y., 359;

Railroad Co. v. Fralofi', 100 U. S., 24, 29;

Ray on Negligence of Imposed Duties,

561, 564; 4 Elliot on Railroads, 2604,

2605."

Carriers. See Bailments.

Due Process of Law. Federal Juris

diction— Municipal Ordinance Passed

under Authority of the State — Regula

tion of Rates — Fourteenth Amendment.

U. S.

The jurisdiction of federal courts in

rate-fixing cases arising under municipal

ordinances, which had been considered

by the United States Circuit Court of

Appeals in Seattle Electric Co. v. Seattle,

R. 85. Ry. Co., 185 Fed. 365 (23 Green

Bag 153), was again dealt with by the

San Francisco, decided in August.

The complainant sought to enjoin the

enforcement of an ordinance fixing gas

and lighting rates in San Francisco,

mainly on the ground that the rates were

inadequate to afford a due return to the

complainant. The Court (Van Fleet, J.)

denied a motion made by the respondent

that the case be dismissed for want of

jurisdiction, holding that, from a num

ber of authorities cited, the following

state of the law was deducible:—

“That where it appears from the aver

ments of the bill that the act complained

of violates the Constitution of the United

States, this court has jurisdiction of the

controversy, notwithstanding it may

also appear that the act contravenes the

constitution or laws of the state, and is

for that reason invalid; and that where a

state has conferred power upon some one

of its agencies to perform a certain func

tion involving the exercise of discretion

ary power, the performance of such

function within that grant, although in

a manner to render it obnoxious to the

laws of the state, is none the less the act

of the state within the contemplation of

the constitutional guaranty here in

voked; that such an instance is in all

material respects analagous to the one

where a state has conferred certain juris

diction upon its courts, where acting

within the limits of that jurisdiction, no

one may question that the decision of a

state court is to be regarded as much the

act of the state, whose majesty it repre

sents, when it decides wrong, as when it

decides right, since it is still, in either

event, acting under the cloak of state

authority.”

The Court disclaimed any intention of

overruling the decision in the Seattle

case, above cited, of which it approved,

and carefully distinguished the facts of
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that case from those of the present

one.

“There was no averment in the bill

that the objectionable ordinance (of

which the Circuit Court of Appeals re

fuses jurisdiction in the Seattle case)

had been passed under state authority,

but to the contrary . . . it was ex

pressly alleged that the second franchise

had been ‘granted illegally, without right,

by the city of Seattle, and that said

alleged ordinance is without authority in

law, and is null, void and of no force and

effect.’ . . .

“The Court was there dealing with a

case in which the municipal ordinance

was, as to any possible illegal aspect it

might have, not only unauthorized by

the state, but was aflirmatively alleged

to have been passed ‘without right’ and

‘without authority in law,’ ——allega

tions which must be taken to mean that

it was without sanction under the laws of

the state. It was clearly, therefore, a

case in which the slate was in no manner

attempting to deprive the complainant

of its constitutional rights as guaranteed

by the Fourteenth Amendment, but

simply one wherein in legal effect a

municipality was alleged to be proceed

ing in violation of complainant’s rights

under the Constitution and laws of the

state. It was accordingly held that

the averment that the enforcement of the

ordinance would deprive complainant of

its property, contrary to the Fourteenth

Amendment, was purely colorable; that

the ordinance, if having the effect al—leged, was in contravention of the state

Constitution, which itself prohibited the

taking of property without due process

of law, and that it would be presumed

that the state courts would protect com

plainant's rights thereunder; that if the

highest court of the state should enforce

the ordinance, then only could it be said

to ‘have received the sanction of the

state, and in. eflect become the act of the

state itself’; in which event, should it

operate unjustly, complainant would

have its remedy by writ of error to the

Supreme Court of the United States."

Monopolies. Sherman Act—Reslraint

of Competition may not Amount to Re

strain! of Interstate Trade. U. S.

The United States Circuit Court for

the District of Delaware handed

down a decision June 22 declaring that

the alleged Powder Trust, which is

dominated by the E. I. Du Pont de

Nemours Company, was a combination

in restraint of interstate commerce in

powder and other explosives in viola

tion of section 1 of the Sherman anti

trust law. The Court said: —

“As enacted, it [the Sherman law] does

not condemn every combination ‘to pre

vent competition.’ What it condemns

is every combination in restraint of

trade or commerce among the several

States," etc. “The recent decisions of

the Supreme Court in Standard Oil Co.

v. United States and American Tobacco

Company v. United States make it quite

clear that the language of the anti

trust act is not to receive that literal

construction which will impair rather

than enhance freedom of interstate com

merce. As we read those decisions,

restraint of interstate trade and restraint

of competition in interstate trade are

not interchangeable expressions. There

may be, under the anti-trust act, re

straint of competition that does not

amount to restraint of interstate trade,

just as before the passage of the act

there might have been restraint of com

petition that did not amount to a com

mon law restraint of trade."

The Court then came to this conclu

sion:—

“It matters not whether the combina

tion be in the form of a trade associa
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tion or a corporation, if it arbitrarily

uses its power to force weaker competi

tors out of business or to coerce them

into a sale to or union with the combi

nation, it puts a restraint upon inter

state commerce and monopolize: or

attempts to monopolize a part of that

commerce in a sense that violates the

anti-trust act.”

Motor Vehicles. Warranty of Sale —

Agency. N. Y.

In Levis v. Pope Mfg. Co., decided by

the New York Court of Appeals June 16,

a manufacturer of automobiles was held

liable on a warranty made by an inter

mediate selling agent. (Reported in 45

N. Y. Law Joan, p. 1655, July 11.)

The plaintiff had purchased an auto

mobile of T., a dealer, relying upon his

oral warranties and upon the warranties

contained in a printed circular purport

ing to be issued and signed by the

defendant, the manufacturer. The auto

mobile having proved defective, after

ten months of use, during which an

employee of defendant came at three

different times to repair or remove its

defects, plaintiff complained to the de

fendant, who then promised to send a

man to put the machine in satisfactory

condition.

The Court held that upon these facts

the jury would have been authorized

to find that T., as the agent of the

defendant, made the sale and the ac

companying warranties, and that the

printed circular permitted the inference

that the defendant deemed it neces

sary or useful that the afiirmations of

quality which it contained should be

made in accomplishing the sales of the

car of which it spoke, and expected and

authorized its agent to do that which it

thus indicated to be essential to the

fulfillment of the object of the agency

The Legal World

THE MEETINGS OF THE AMERICAN BAR ASSOCIATION AND

KINDRED BODIES

HE thirty-fourth annual meeting of the

American Bar Association was held at

Boston, August 29-31, the Massachusetts Bar

Association acting as hosts. The meeting opened

with the annual address of the president, Edgar

H. Farrar of New Orleans, in which Mr. Farrar

urged uniform state laws governing corporations

rather than federal control, denounced the recall

of judges, and opposed the fixing of prices by a

federal commission and the holding company

device as tending to the creation of monopoly.

Addresses were also given by former Jus

tice Henry B. Brown, opposing the recall of

judges and popular election of Senators, and

by William B. Hornblower, decrying legislative

interference with legitimate interests and ap

proving the latest construction of the Sherman

act. President Taft advocated salaries of

$25,000 in the Supreme Court and making the

Court of Commerce a court of patent appeals

Baron Uchida, the Japanese Ambassador, spoke

on "The Teaching of Jurisprudence in Japiflh'I

To show at a glance what was done this year

the chief work of the convention is summarized

below under separate headings.

The meeting concluded with a successful ban

quet, James M. Beck of New York acting as

toastmaster.

The following officers were elected: president,

Stephen S. Gregory, Chicago; secretary, George

Whitelock, Baltimore (re-elected); treasurer,

Frederick E Wadhams, Albany (re-elected).

The American Institute of Criminal Law

and Criminology held its third annual meet

ing August 31 — September 2. Governor Foss,

welcoming the delegates, expressed himself as in
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favor of shorter periods of punishment. Presi

dent Nathan William MacChesney spoke of the

organization and functions of the Institute. Prof.

George W. Kirchwey made an address in which

he spoke of the passing away of the old-fashioned

individualistic conception that a citizen's house

is his castle under all circumstances. Important

committee reports were received, that of the

Committee on Insanity and Criminal Respon

sibility perhaps exciting closest attention. As

guests of the city of Boston the delegates went

down the harbor to inspect the penal institu

tion at Deer Island. The Institute elected

Chief Justice John B. Winslow of Wisconsin as

president for the ensuing year; Prof. Eugene

A. Gilmore, secretary, and Bronson Winthrop,

treasurer. (See under headings Expert Medical

Testimony, Indeterminate Sentence, Insanity,

and Procedure.)

The twenty-first national Conference on Uni

form State Laws was held at Hotel Vendome

beginning Wednesday, August 23. Chairman

Walter George Smith in his annual address laid

special emphasis on need of uniform divorce leg

islation. Commissioner Bergen of New Jersey

caused a sensation by introducing a resolution

that, the impracticability of bringing about uni

formity of laws by voluntary state action hav

ing been demonstrated, an amendment to the

federal Constitution bedrafted providing for the

taking over by Congress of power to legislate

on subjects dealt with by the Commission. The

principal subjects acted upon were Incorpora

tion, Child Labor, and Marriage and Divorce.

(See under these heads.)

The Association of American Law Schools

held its eleventh annual meeting August 28-29.

President William R. Vance discussed "The Ulti

mate Function of the Teacher of Law," and Dean

Harlan F. Stone of Columbia Law School sub

mitted a paper on “The Function of the Amer

ican Law School." Baron Uchida’s paper on

legal education in Japan excited much interest.

Prof. Roscoe Pound was elected president and

Dean George P. Costigan, Jr., was re-elected

secretary-treasurer.

The Section of Legal Education of theAmer

ican Bar Association met August 30-31, Gover

nor Simeon E. Baldwin, the chairman of the sec

tion, delivering an address on "The Study of

Roman Law in American Law Schools" and

Frederic R. Coudert speaking on "The True Mis

sion of State Boards of Bar Examiners and Their

Opportunity in Legal Education." A paper on

general educational subjects was read by Hollis

R. Bailey, and other addresses were given. Lu

cien Hugh Alexander of Pennsylvania presented

a report for the committee on standard rules for

admission to the bar. For chairman the sec

tion chose Francis Lynde Stetson of New York,

and for secretary, Charles M. Hepburn of

Indianapolis.

At the meeting of the Comparative Law

Bureau of the American Bar Association, held

August 28, Governor Simeon E. Baldwin of

Connecticut, in his annual address as Director,

spoke of the general tendency toward social uni

fication and increasing uniformity of law,

and sketched progress in airship law. The

Bureau chose these officers: Director, Gov.

Simeon E. Baldwin; secretary, W. W. Smithers;

treasurer, Eugene C. Massie.

The Section of Patent, Trade-mark and

Copyright Law of the American Bar Associa

tion, meeting August 30, was addressed by its

chairman, Robert S. Taylor of Fort Wayne, and

discussed a paper on "The True Relation of the

Doctrine of Equivalents to the Interpretation of

Claims," read by Edward J. Prindle of New

York. Robert S. Taylor was re-elected chairman,

J. Nota of Washington being chosen secretary.

Summary of Business Transacted

Aviation. Adverse report of Committee on

Jurisprudence and Law Reform, on resolution

providing for licensing of aviators, sustained by

American Bar Association.

Bankruptcy. Adopting the recommendation

of its Committee on Commercial Law, the Asso—ciation passed a resolution opposing every at

tempt to repeal the national bankruptcy act.

Child Labor. Draft of Uniform Child Labor

Law Approved by Commissioners on Uniform

State Laws; this draft embodies best features

of existing state legislation.

Expert Medical Testimony. A committee

of the American Institute of Criminal Law and

Criminology rendered a full report covering this

subject and insanity, recommending that the

various medical associations establish and main

tain a code of professional ethics to govern med

ical experts, that the various bar associations

establish and maintain a code of professional

ethics to govern trials where the defense of insan

ity is raised, and that medical witnesses in cases

where the defense is insanity be chosen from a

qualified group. The report was recommitted

at the committee's own request.

Family Desertion. Adoption of the Uniform

Family-Desertion Act recommended by Com

mittee on Uniform State Laws of American Bar

Association, the report being adopted by the

Association.
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Foreign Wills Act. Bar Association adopted

report of Committee on Uniform State Laws,

recommending adoption of this act in every state.

Incorporation. Second tentative draft of

Uniform Act for incorporation of business cor

porations discussed by National Commissioners

and recommitted with various recommendations.

Indeterminate Sentence. The principles

of indeterminate sentence and a system of parole

for any felony or crime except treason and murder

were recommended and adopted by the American

Institute of Criminal Law and Criminology.

Insanity. Committee B, on Insanity and

Criminal Responsibility, of the American Insti

tute of Criminal Law and Criminology made

recommendations that the legal tests of insanity

be abolished and that insanity should be held tobe

a good defense whenever it negatives the necessary

criminal intent. The report also contained impor

tant recommendations with regard to medical

expert testimony (supra).

Insurance. Committee on Insurance Law

of American Bar Association submitted bill for

commission to prepare an insurance code for the

District of Columbia, with the aim of secur

ing a model law suitable for adoption by the sev

eral states.

Legal Education. Discussed both by Sec

tion on Legal Education and American Associa

tion of Law Schools, but no important action

taken on requirements for admission to the bar.

Marriage and Divorce. Draft of Uniform

Act for regulation of marriages and marriage li

censes adopted by Uniform State Laws Com

missioners, after section 26 had been struck out

by a vote of thirteen states against and twelve in

favor of the section. The section would have

introduced a ground of annulment that does not

appear in the Uniform Divorce Act, i. 0., in the

case of marriage contracted by a minor who had

not received the necessary consent of parent,

guardian or curator.

Patents. The Bar Association adopted the

report of the Committee on Patent, Trademark

and Copyright Law, which expressed the view

that Congress will have to yield to the growing

demand for a court of patent appeals.

Procedure. The Special Committee to Sug

gest Remedies and Formulate Proposed Laws

to Prevent Delay and Unnecessary Cost in Liti

gation made four important recommendations

which were approved by the Association: (1)

that Congress be urged to enact the well-known

measure which the Association has supported

for several years, preventing reversals and new

trials on technical grounds unless the error com

plained of shall have injuriously affected the sub

stantial rights of the parties; (2) that rules of

federal practice be changed to permit the taking

of testimony in open court, both in admiralty

and in equity cases; (3) that differences in forms

of action at law and in equity be abolished by

adding two proposed sections to the Judicial Code;

and (4) that legislation be enacted looking to a

review, by the Supreme Court, of judgments of

highest state courts holding statutes invalid

under the federal Constitution.

The report of Committee D of the American

Institute of Criminal Law and Criminology, pre

sented by Roscoe Pound, declared that the fed

eral courts could be strengthened by a system

whereby eminent judges specially trained in the

various branches of law and equity might be dis

patched all over the United States when needed.

Recall of Judges. Resolution adopted by

American Bar Association denouncing the recall.

Salaries of Judges. The Association's Com

mittee on Jurisprudence and Law Reform hav

ing reported adversely on resolution favoring

higher salaries for federal judges, the recommen~dation was tabled, the resolution being adopted.

“Third Degree." Association sustained re

port of Committee on Jurisprudence and Law

Reform that resolution condemning "third de

gree" ought not to pass, this being a matter

solely for local regulation.

Torrens System. Committee of Uniform

State Laws Conference authorized to study the

subject further and report next year.

Uniformity of State Laws. As reported by

the committee of the American Bar Association.

the Negotiable Instruments Act has been passed

in thirty-five states, two territories, the District

of Columbia and two possessions; the warehouse Receipts Act in twenty-one states and ter

ritories and the District of Columbia; the Sales

Act in eight states and one territory; the Divorce

Act in three states; the Stock Transfer Act in

five states; the Bills of Lading Act in six states;

the Foreign Wills Act in four states and the

Family-Desertion Act in five states. (See under

headings, Child Labor, Family Desertion, For

eign Wills Act, Incorporation, Marriage and

Divorce, Torrens System.)

Woman Sufirage. Equal suffrage resolu

tion introduced by Charles A. Boston defeated

in American Bar Association.

Workmen's Compensation. The matter

was discussed by Commissioners on Uniform

State Laws and referred back to a committee.
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' OF MASSACHUSETTS
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Changes in the Massachusetts Supreme Court

HIEF JUSTICE Arthur Prentice

Rugg of the Supreme Judicial

Court of Massachusetts took the oath

of ofiice Sept. 20. The appointment

came as a surprise, but the promotion

of the youngest Associate Justice has

been well received both by the bar and

by the general public. The retiring

Chief Justice, Marcus Perrin Knowlton,

commended his successor in the follow

ing words: —

"Since his appointment as an Associate Jus

tice of the Supreme bench, five years ago, Judge

Rugg has done excellent work with constantly

increasing power and understanding. His opin

ions have had a clear and attractive style with

good reasoning.

"His cases have been investigated thoroughly

and carefully, so far as authorities are concerned.

His judicial work has commended itself to all

whom it has concerned.

"He has an attractive personality, with suffi

cient dignity and withal a kindliness and sym

pathy which commen’d him. He is a delightful

and elegant gentleman, and his qualifications

combine to make him popular with the bar in a

high degree.

"He will make an excellent Chief Justice. In

ten years from now he will be generally recog

nized as an unusually strong judge. He is that

now because of his exhaustive methods in pre

paring decisions and opinions. It is a good

appointment."

Chief Justice Rugg is a splendid ex

ample of a man who started life without

any notable advantages and earned by

hard work the honors which have come

to him. He was born in Sterling, Mass,

Aug. 20, 1862, and was educated at Am

herst College and Boston University Law

School. He began practice with former

Congressman John R. Thayer at Wor

cester, under the firm name of Thayer

8: Rugg. He was president of the Wor

cester Common Council in 1895, assis

tant district attorney 1893-97, and city

solicitor of Worcester 1897-1906. In

connection with his duties as city solic

itor he became recognized as an author

ity on water rights and grade crossing

litigation. Especial attention was at

tracted to his ability when he tested the

constitutionality of the street railway

law of 1898 before the Supreme Court

of the United States. Since going on the

Supreme bench in 1906, he has written

some notable opinions. His amiable

manner in court and his personal charm

have won him a host of friends among

the members of the bench and bar.

The Springfield Republican says of

the new Chief Justice:—

l'He is and always has been a man of the

people, of plain habits and sympathies, but

ever a student, devoted first of all to that

jealous mistress, the law. His professional

standing when he went on the bench was con

ceded, he has made a fine record there, and

his elevation to the distinguished company of

the chief justices of the Massachusetts supreme

court-since 1830 these men have been Lemuel

Shaw, George Tyler Bigelow, Reuben Atwater

Chapman, Horace Gray, Marcus Morton, Wal
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bridge A. Field, Oliver Wendell Holmes and

M. P. Knowlton-will be recognized by the

bar of the state as fit. He possesses the judi

cial temperament and an excellent knowedge

of the law."

It has been remarked that an eminent

member of the Suffolk bar, shortly after

Mr. Rugg's appointment to the Supreme

Court, prophesied that he would one day

be made Chief Justice. He discerned in

the new judge the capacity and disposi

tion to take pains, to be thorough, to

work hard, and to elaborate his work to a

high measure of perfection.

The retirement of Chief Justice Knowl

ton, on account of failing eyesight, has

been deeply regretted. His work on the

Supreme bench, marked by untiring in

dustry, a quick and accurate mental

grasp, and an unusual faculty for lucid

expression, have stamped him as one of

the Court's great Chief Justices. A man

of robust constitution, he is forced to

give up his judicial duties at the age

of seventy-two by an affliction brought

about by the very intensity of the labors

which his good general health has en

abled him to perform.

The vacancy due to Chief Justice

Rugg's promotion has been filled by the

elevation of Justice Charles Ambrose

De Courcy from the Superior to the Su

preme bench. A successful advocate

before he was made a Superior Court

judge nine years ago,of fine mental pow

ers and eminently judicial qualities, and

possessing literary and oratorical gifts

as well, he is considered as worthy as any

one who could have been chosen from

the Superior bench for this honor.

The Progress of the Law in the United States‘

By FREDERICK N. Juosou, or THE 51‘. LOUIS BAR

E LIVE in a progressive age and

in a progressive country, and the

law in such an age and such a country

should certainly be a progressive science.

When we consider the science of juris

prudence apart from the practical admin

istration of the law, we can not hesitate

in saying that it is a progressive, develop

ing science, adapting itself to the ever

changing and developing features of our

industrial civilization. We are told by

Sir Henry Maine that even in the pro

gressive races of mankind, social ne

cessities and social opinion are always

more or less in advance of law, and that

legislation is the final agency by which

law is brought into harmony with so

 

‘Annual address before the Colorado Bar Asso

ciation, delivered June 30, 1911.

ciety. At no time and in no country has

legislation been so active, at least in

attempting to adjust the positive law

to the social needs, as it is in our own

time and country, and we may add that

at no time has public opinion, the mighty

force by which the world is governed,

been as effective as it is now in investi

gating social needs and in searching for

adequate remedies.

But apart from this legislative activ

ity of our time, we have impressive

illustrations of the developing power of

our jurisprudence to meet the new and

complex conditions of a progressive civil

ization. In our own country, under

what Mr. Bryce terms our rigid written

Constitution, the power to regulate com

merce granted to the federal Govern
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ment in the time of the stage coach and

sailing vessel has been applied to the

successive development and application

of steam and electricity. The necessities

of a commercial age led to the introduc

tion of the Law Merchant through Lord

Mansfield into the common law. The

fundamental principles of the law of

contract have been applied to the modern

intercourse through the telegraph and

telephone. The common law of the

innkeeper is applied to our great modern

caravansaries; the law of the road to the

motorcycle and the automobile, and the

law of trespass to the modern air ships.

When we turn from this progressive

development of the law through legis

lative activity, and the judicial construc

tion and application of the rules of the

common law and the words of our rigid

constitutions, and turn to the actual

administration of the law, we hear on

every side complaints that the progress

of the law is not commensurate with

that of human society. At no time in

the history of the world have such means

of thorough and systematic education

been afforded to lawyers as in our time,

and yet we hear on every side the com

plaint that the actual administration of

the law, both as to public and private

rights, is unsatisfactory. Not only has

this been voiced by popular journals,

but by the conspicuous leaders of our

profession, in our legal journals and in

our American and state bar associations

It is a very grave situation, when the

administration of the law of the country

and the efficiency of our judicial system

are distinctly arraigned by our foremost

citizen, the President of the United

States, who said in an address shortly

before his election as President:

.‘If we are asked in what respect we have

fallen farthest short of our ideal conditions in

our whole government, I think we would be

justified in answering, in spite of the glaring

defects of our municipal government, that it is

our failure to secure expedition and thorough

ness in the enforcement of public and private

rights in our courts."

This sentiment has been repeated by

him in public addresses and in ofiicial

messages to Congress since his election.

Thus in his first annual message to Con

gress, the President said: “In my judg

ment, a change in the judicial procedure

with the view of reducing its expense to

private litigants in civil cases and facili

tating the dispatch of business to final

decisions in both civil and criminal

cases constitutes the greatest need in

our American institutions."

No one in the United States was bet

ter qualified to speak on this subject, as

President Taft had rendered many years

service on the federal bench, and as Gov

ernor of the Philippines had observed the

practical working of different systems

of jurisprudence. These words, chal

lenging the efliciency of our judicial

system in the practical administration

of justice, have made aprofound impres

sion upon public as well as professional

opinion and deserve our most thoughtful

attention.

It is obvious that the delay of justice

is in effect a denial of justice. This was

true in the time of Magna Carta, which

contained a solemn promise of the King,

for himself and his heirs, that he and

they would not sell or deny or defer

right or justice to any men. Shakspere

makes Hamlet enumerate the law's de

lays among the unsupportable ills of

life. Yet we are told that in our own

time, under our boasted free American

institutions, the delay of justice, in civil

as well as criminal causes, is greater than

in any other civilized country of the

world.

The subject of delay and uncertainty

in the administration of justice was ex

haustively considered by the American
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Bar Association some twenty-five years

since, and the most searching investiga

tion was made by a committee composed

of such men as David Dudley Field, Judge

John F. Dillon, Col. James O. Broad

head and others. It was found that the

average length of a civil lawsuit varied

in the different states from a year and

a half to six years. The committee re

ported that if it were possible to put

into ten words the chief causes for pres

ent delay and uncertainty in our judicial

administration, they would say: "Com

plex procedure, inadequate judiciary,

procrastination, retrials, unreasonable

appeals, uncertain law."

The subject has been frequently dis

cussed in the American Bar Association

since that time. A special committee

was again appointed in 1907, charged

with the duty of considering evils in

judicial administration and remedial

procedure, and suggesting remedies and

formulating proposed laws. This com

mittee confined its recommendations to

the federal procedure, and recommended

that the finding of a jury upon issues of

fact should only be set aside when it was

clear to the appellate court that some

error had intervened which caused a

miscarriage of justice.

The general subject of delay and un

certainty in the administration of jus

tice has been discussed in numerous bar

associations and in the organs of public

opinion throughout the country. Pub

lic as well as professional opinion has

also been directed to the very great con

trast presented between the administra

tion of justice in the English courts and

those of this country, and the vastly

greater expedition in the procedure of

the courts in the former than in the

latter. This contrast is the more notice

able in that we have inherited the com

mon law and the jury system for the trial

of issues of fact from England, and we

really preoeded England in simplifying

our rules of evidence and in the adoption

of codes of procedure. But the legisla

tive reorganization of the English courts

under the Judiciary Act of 1873 was care

fully prepared and matured by the best

legal minds of the country before enact

ment into law. Under this act, not only

were the ancient forms of action abol

ished, but also the ancient courts, and

provision is made, as far as it can be

made by legislative act, for the fusion

of law and equity. While the right of

trial by jury is preserved in all matters

appropriate for jury trials, it also is

provided that wherever there is a conflict

between the rules of law and the princi

ples of equity, the latter shall prevail.

Any division of the court may grant an

injunction, when it shall appear that it is

just and convenient that such order shall

be made, and may award damages for

and in substitution for such injunction.

It is provided by statute that the holder

of a promissory note or other negotiable

instrument may have summary judg

ment, unless the defendant show upon

oath reasonable grounds of defense. In

the criminal prosecutions, the contrast

between the English procedure and our

own is even more noticeable, and has been

the subject of frequent comment. It is

true that until recently there was no

right of appeal in criminal causes in

England. But even with that, as was

forcibly illustrated in the recent Crippen

case, the delays which seem necessarily

incident to a criminal prosecution in

this country, where the defendant has

means to pay for a defense, and the

technicalities incident to the drawing

of indictments, with which we are so

familiar in this country, are unknown

in England.

It may be said generally, therefore,

that the procedure in England, in both

civil and criminal actions, is far simpler
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than in any state in this country. Law

and equity have become practically

blended so far as they can be, and under

the rules of procedure made by the courts,

questions of practice which take up so

much of the time of our appellate courts

are almost unknown. It was said by a

distinguished English judge some twenty

years ago that it could be asserted with

out contradiction that it is impossible

for an honest litigant to be defeated by

any technicality, any slip or misdirected

step in the litigation, for the law has

ceased to be a scientific game which may

be won or lost by playing some particu

lar move.

We find, therefore, that in the prompt

ness and efficiency of their judicial sys

tem in the enforcement of public and

private rights, we are in the United

States far, far behind England and her

colonies, and indeed, any country of the

civilized world. Our constitutions con

tain the guarantee of Magna Carta, that

justice shall be administered without

sale, denial or delay, and yet justice

is delayed, sometimes for years, in

the courts of our states and in the fed

eral courts. In my own state, that of

Missouri, despite the organization of

intermediate appellate courts, our Su

preme Court is some three years and over

behind its docket. More than this, not

infrequently cases duly submitted are

held under advisement without decision

for months and even years. Our experi

ence, I am told, is not exceptional in this

regard, but that substantially the same

conditions exist in many of the states of

the Union. It is true that criminal ap

peals are not subject to the same delay

in hearing in the appellate courts; but

even in such cases, the delays incident

to reversals and retrials on account of

technical defects'in procedure are a re

proach to the administration of the law

and are fast becominga national scandal.

In seeking to remedy this admitted

inefficiency or our American judicial

system, the American Bar Association

has recommended that the whole judi

cial power of the state, at least for civil

causes, shall be vested in one great court,

of which all the tribunals shall be

branches of divisions, that being in

effect the English system. The plan

contemplated such a reorganization of

the judicial system as to prevent not

merely needless waste of time, but to

prevent all duplications of records, and

the like, thus obviating the expense to

the litigant and cost to the public. While

there is great merit in the suggestion,

the difficulty lies deeper than in any

matter relating to the formal constitu

tion of our courts.

Those who have followed the course

of English tribunals are very much im

pressed with the rarity of questions of

pleading and practice, even in the trial

courts, and their almost entire absence

from the courts of appeal. Such ques

tions as are frequent in the courts of

appeal in this country, as to whether

exceptions were properly saved to the

rulings of the court, whether matter

appears in the bill of exceptions which

should have appeared in the record

proper, or in the record, which should

have been matter of exception, are prac

tically unknown in England

Those who have attended criminal

trials in England are very much im

pressed with the contrast with such

trials in this country. Challenges of

jurors, we are told, are as rare as chal

lenges of judges are in this country.

Furthermore, both in civil and in crim

inal trials, questions of evidence are

extremely rare; while in this country,

in a contested trial, they are almost

incessant.

In an address to the Minnesota Bar

Association in 1906, Judge Amidon of
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the United States Court of South Da

kota said that in the investigation by the

American Bar Association in 1887, it

was found that in sixty per cent of the

cases reviewed in the appellate courts

of this country the appeals turned upon

questions of pleading and practice, and

that he had made an investigation and

had found that since that time condi

tions had not improved, but had grown

worse. He made a comparison with the

high law courts of England for the same

trifle and to the doctrine of presump

tion of error from erroneous rulings that

tempt counsel to push up to the appel

late court every ruling on evidence. He

thinks future reform must come in the

slow formation of professional habits

among our lawyers.

In this connection we must not over

look the fact that our government was

organized under the distinct theory that

the permanent well-being of the people

was best secured by limiting the influ

period, and found that new trials were

granted in less than three and a half

per cent of the cases, while in this country,

in over forty per cent of the cases. In

England, he said, there was no such

thing at this time as a bill of exceptions,

and that they did not recognize the

American rule that prejudice was pre

sumed from error.

In searching for the reasons for the

lagging steps of this country in this

matter of judicial reform, we must recog

nize at the outset that the political devel

opment of this country, with its complex

federal system, with rigid written con

stitutions both in the state and nation,

have not only made the operation of

public opinion slower, but they of them

selves have tended to intensify profes

sional conservatism and to make our

lawyers and judges, from their train

ing, become strict constructionists and

so affected with the spirit of what may

be termed legalism, that they ignore

the substance in searching for technical

arguments and objections. The dockets

of our courts are crowded with a class

of constitutional questions which would

not be raised under the English system.

Professor Wigmore, in his Historic Sur

vey of the Law of Evidence, attributes

the backwardness of this country in

this department of judicial reform to

the partisan spirit of our bar, to its

habit of contesting desperately on each

ences of temporarily existing causes, and

by this temporary restraint allowing the

sober good judgment of the people,

through their representatives, to control.

This is the political philosophy underly

ing our complex organization of sover

eign representatives of the public under

rigid written constitutions limiting the

legislative power. These constitutional

restraints on men therefore, as well as

their liberty, are to be reckoned among

their rights.

While these fundamental difierences

in our political conditions may account

in a measure for the lagging steps of

judicial reform in this country, and may

make an effective reform more difficult,

they do not render it hopeless. In the

words of Mr. Lowell, our constitutions

obstruct the whim, but they do not de

feat the will of the people. It would be

a lasting reproach to our American sys

tem, of which we are justly proud, if we

are obliged to confess that we cannot

remove the causes which delay the ad

ministration of justice.

The evil cannot be remedied by

statutory forms of procedure. We

find today in the states which have

adopted such reform codes, the same

complaints of the delays of the law as is

found in the states which have adhered

to the common law pleading. In my own

state, the reform code of pleading was

adopted immediately after that of New
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York, and yet the delays of the law have

in late years grown steadily worse and

worse. The opinions of the courts in

these states that have adopted the re

form code of pleading are filled with

questions of practice and pleading, and

in this respect excite the amazement of

observers from England and the Cana

dian Provinces.

The situation in this country in the

administration of justice is the more in

tolerable, and indeed indefensible, when

we consider that the investigations into

historical jurisprudence have disclosed

that extreme technicality is the sign of

an undeveloped system of law, in which

legal rights are subordinate to the pro

cedure to enforce them, wherein the

substance is secondary to the form. Cen

turies ago, the main business of the courts

was in ascertaining rules that the litigant

should follow this established form or

that, and according as he bore the test,

he should either be punished or go acquit.

Formalism in the early stages of society

was a step, but one of the first steps

toward a rational system for determining

controversies. It was better than pri

vate war. Thus the determination by

chance or wager of battle was an ad

vance upon the primitive state where

men took the law into their own hands.

The important fact, therefore, in this

progressive development of our juris

prudence is the growing recognition that

the demand for simplicity in procedure

does not spring from ignorant reformers

or radical iconoclasts, but is a progres

sive step in a rational advance of pro

gressive jurisprudence. Forms were

regarded with superstitious reverence in

the early stages of society, but we now

recognize that the simpler the procedure,

the better it serves the purpose.

If we search for the causes of this

progress made in the administration of

justice in England, we are confronted at

the outset with the tremendous power

of the judiciary in that country. Not

only are they appointed for life, instead

of being elected for comparatively short

terms as is the almost universal rule of

the state courts of this country, but the

social system there prevailing gives the

judges a vastly greater prestige than any

judges enjoy in this country. Those

who have attended English trials are

impressed with the tremendous prestige

which there attends the olfice of judge.

Questions of pleading and evidence and

of practice are infrequent because we are

told the judges discourage them. The

contrast afforded by this country, partic

ularly in the case of our state courts, is

very striking. Our judges have far less

power, and in the state courts, as a rule,

cannot express any opinion to the jury

upon questions of fact. In some states

they are forbidden to instruct the jury

except in writing, or at all upon the facts

in evidence. The rules of procedure are

made, not by the judges as in England,

but by statute. The intimate relation

of the position of the judges to any pro

spective reform is emphasized in the

recommendation of the American Bar

Association already referred to, that the

statutes should only deal with the general

forms of procedure, leaving the details to

be fixed by rules of court. Thus, Presi

dent Taft in the address already cited

has laid stress upon this reform which,

he says, lies at the very basis of any hope

of progress. He says the English sys

tem, consisting of a few general prin

ciples laid down in the Practice Act, and

supplemented by rules of court to be

dictated by the Supreme Court of Adju

dicature, has worked very great benefit

to the litigant and has secured much

expedition in the settlement of contro

versies, and has practically eliminated

the discussion of points of pleading and

practice in the appellate courts.
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It is interesting to note in this connec

tion that public announcement is made

that the Chief justice of the Supreme

Court of the United States has appointed

a committee of that court to prepare

new rules of procedure in courts of equity.

As is well known, practice in the federal

courts has been conducted under these

rules since the foundation of the Gov

ernment. That great tribunal has

realized that the time has come for the

simplification of that time-honored pro

cedure. But obviously how much better

it is that these revised rules should be

made by the court which is to construe

and apply them, than that they should

be revised by any act of Congress.

In this connection we should observe

that much of the current criticism which

is directed against our courts for alleged

technical decisions and consequent delays

in the administration of justice is with

out warrent and unfair, as it is really

more chargeable against the existing

system than against the judges who are

compelled to administer it. Judges are

confronted with mandatory restrictions

of constitutions and statutes requiring

written opinions, and otherwise pre

venting expedition in the administration

of justice and apparently framed for the

very purpose of taking discretion out of

our courts.

The true remedy must be found in the

repeal of such constitutional and statu

tory provisions and in giving the judges

control over the procedure of the courts,

to be regulated by their own rules. It is

this reform that has worked such a revo

lution in the judicial procedure of Great

Britain, having practically removed

questions of practice from their appel

late courts.

The progress of the law is nowdemand

ing attention, not only in relation to

judicial procedure, but to another cause

for delay in the administration of justice,

that growing out of the overwhelming

accumulation of case law in our printed

reports. The enormous volume of these

reported cases is now such that an ex

haustive practice by precedent has

become impossible. The Fifteen Trea

tises and as many foreign reports in Lord

Coke's time, three centuries ago, have

grown to many, many thousands. With

the increase in the number of our courts,

supreme and intermediate, in the forty

six different states, and the special courts

such as the Court of Commerce and the

Customs Appeals, in addition to the reg

ular federal courts, the volumes of re

ported decisions are increasing at an

appalling rate. Numerous remedies

have been suggested for this overwhelm

ing accumulation of case law, such as

restriction of the right of appeal, limita

tion upon the publication of opinions

other than those of general interest as

precedents, the non-publication of dis

senting opinions; ‘but after thorough

discussion, it was resolved by the Amer

ican Bar Association that such remedies

were then impracticable, but declara

tion was made, however, in favor of

writing shorter opinions, especially in

cases turning on facts, and those not

useful as precedents.

This vast accumulation of case law

has had an influence even upon the qual

ity, and certainly upon the length, of

judicial opinions.

Stenographers, though indispensable

in the exigencies of modern life, have not

been an unmixed good in the prepara

tion of judicial opinions. I have heard

learned judges say that they had no time

to condense,and that they were compelled

to give the profession the results of their

unrevised dictations. This vast accumu

lation of case law has not been without

its deteriorating eflect upon our own pro

fession. It was said by Mr. William

Dudley Foulke, in a recent address before
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the Indiana Bar Association, that in

former generations, the lawyer had

Chitty, Blackstone, Kent and the stat

utes of Indiana, and that if he had a

question to solve, he would go out into

the woods and think it over, and that the

result was that they had good lawyers

and good judges. Now, he says, the law

yer hunts up the authorities and finds

twenty-five on one side and twenty-six

on the other, some of greater and some of

lesser authority, and he tries to balance

them as best he may. The result was,

he said, that we had poorer lawyers and

poorer judges, and a great deal harder

work in finding out what the law was.

And he added that there was no nation

in Europe, outside of Russia and the

Balkan Peninsula, where the criminal

laws were as ineffective as those of the

United States.

If we encounter these conditions in

this generation, what must it be in those

that are to come after us?

Whatever remedies may be suggested,

this overwhelming accumulation of case

law must necessarily have a profound

effect upon the doctrine of judicial pre

cedent, which has ever been the distin

guishing feature in the development of

American jurisprudence. We have been

told that the judicial precedent is the

life and soul of our law. Tennyson char

acterizes it as "The lawless science of the

law, and the codeless myriad of prece

dent, and the wilderness of single in

stances.

Some tell us that codification is the

only remedy. But there is a practical

difiiculty which really makes such a

suggestion academic rather than practi

cal. We have no central government

authority, such as was exercised by Jus

tinian and Napoleon, to summon the

great jurists of the country to the task of

reducing our written law to a code which

however, a process of tacit and quasi

codification going on in a manner consist

ent with the character of our people and

with our institutions. Thus there is a

tacit codification in the contributions of

our treatises and cyclopedias to the state

ment of the written law. There is also

a statutory codification pro tanto going

on, not only in the different states of this

country, but also in England and her self

governing colonies. Thus the American

Bar Association, with the co-opera

tion of the commission for the promo

tion of uniformity in legislation in the

United States, have done notable ser

vice in proposing drafts of laws which

have been enacted in many of the states,

such as the Negotiable Instruments Act,

the Divorce Act, the Stock Transfer Act

and the Act concerning Wills executed

outside the state of the testator's resi

dence; and these different acts have been

adopted in many of the states of the

Union. These measures, however, must

in the nature of things be paliative only.

However clearly the great guiding prin

ciples of the law may be determined,

the infinite complexity of human trans

actions will ever call for new applica

tions of these controlling principles. The

only effective remedy lies in the limita

tion of the writing of formal written

opinions to those cases which are pre

sumably important as precedents. I am

aware that this may shock some pro

fessional prejudices; yet it must be a

matter of common knowledge that our

printed volumes of reports are crowded

with opinions which can be of no con

ceivable value for the decision of future

controversies.

In a recent visit to the state of Ten

nesee as a guest of the Bar Association

of that state, I was informed that the

Supreme Court of that state was up with

its docket. That was of such interest

shall have official sanction. We have, to me, coming from a state which had
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preparation of written opinions giving

reasons for the conclusions reached, es—pecially in the afi‘irmance of judgments,

shall be discretionary; and the Court

may, in its option, dispense therewith

been years behind its docket ever since I

had been a member of the bar, that I was

interested to ascertain the reason, and I

found that for many years the Court had

refrained from writing opinions except

in cases which in their judgment were

important as precedents.

I have been interested in observing

that our legal brethren in Colorado are

confronted with the same problems in

regard to remedying the delays in the

administration of justice and the relief of

your Supreme Court which have con

fronted us in Missouri. I find that your

Supreme Court, though you have had

since the admission of the state to the

Union the same reform code of procedure

which has been adopted in other states,

as in my own, is still some three years

behind its docket. That has to me a fa~

miliar sound , as that same condition exists

in Missouri, although we have had inter

mediate appellate courts for many years,

and a recent session of our legislature

established a third; not temporary as in

your state in the recent act, but per

manent. We also tried once, some twenty

years ago, the experiment of commissions

to assist the court in the writing of

opinions, and this same expedient has

been resorted to by our last General

Assembly. I cannot advise you from

our experience that your remedy will be

effectual, as we have found both of these

remedies, that of intermediate courts

and of commissions, ineffectual, though

they may seem to palliate the evils of

the existing congestion. I am particu

larly impressed with one provision of

your act of the recent General Assembly,

in relation to Courts of Review, which

indicates, and may be effective, that its

framers had a clear perception of the

causes of the evils of the present situa

tion. Thus it is provided in section 7 of

the act referred to, with reference to the

proposed Court of Appeals, that the

in such cases as it shall be so advised.

This suggests that yourSupreme Court

has held, in harmony with other states,

that the requiring of written opinions as

to its reasons in decisions was discre

tionary with the court. This was un

doubtedly the rule at common law.

Thus it was said by Lord Coke, Coke's

Reports, Part III, pref. 5, "In the judicial

records of the King's Courts, the reasons

or causes of the judgments are not ex

pressed, but wise and learned men do,

before they judge, labor to reach to the

depth of all the reasons of the case in

question, but in their judgment express

not any; and, in truth, if judges should

set down the reasons and causes of their

judgment within every record, that im

mense labor should withdraw them from

the necessary service of the Common

wealth, and their records should grow to

be like Elephantini Libri, of infinite

length, and in mine opinion, lose some

what of their present authority and

reverence; and this is also worthy for

learned and grave men to imitate.”

If my Lord Coke had this apprehen

sion of the Elephann'm' Libri in the mea

gre libraries of his time, what would he

have thought could he have looked

centuries ahead and foreseen the many

thousands of law books which are now

searched for judicial precedents? Well

may he consider his words, that these

records would lose some of their present

authority and reverence.

Blackstone says on this subject (Book

I, p. 71), that the reports are histories of

the several cases, with a short summary

of the proceedings which are preserved at

large in the record, the arguments of

both sides and the reasons of the Court
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given for its judgment, taken down in

short notes‘ by persons present at the

determination.

There was a very interesting discus

sion of this subject of written opinions

of judges by Justice Field, then Chief

Justice of the Supreme Court of Califor

nia and afterwards of the Supreme Court

of the United States, in Houston v. Wil

liams, 13 Calif. 24, in 1859, where the

Court, citing these remarks of Lord Coke,

held invalid a statute of California requir

ing the Supreme Court to give the reasons

of its decisions in writing. It was said that

the practice of writing opinions was of

modern origin, and that the legislature

could no more lawfully require the Court

to give the reasons of its judgment than

the Court could require the legislature

to give the reasons of its enactments.

The reports, he said, were full of adjudged

cases in which opinions were never

delivered. The facts are stated by the

reporter and the points arising thereon,

and are followed by the judgment ren

dered thereon. The practice of giving

reasons for judgment, said the Court,

had grown into use in modern times.

Formerly the reasons, if any, were given

orally by the judges and taken down by

the reporters.

The opinion of Justice Field in this

case is worthy of very careful study by

the members of the bar, as well as by

the judges of our appellate courts. He

said that all right minded judges in im

portant cases, when the pressure of their

business will permit, will give such opin

ions; but it was not every case that

would justify the expenditure of time to

write an opinion. Many cases involve no

new principle, and are appealed only for

delay. It could serve no purpose of pub

lic good to repeat elementary principles

of law which have never been questioned

for centuries. The Court must, there

fore, exercise its own discretion as to the

necessity of giving an opinion upon pro

nouncing judgment, and if one shall be

given whether it shall be oral or in writ

ing. In exercising that discretion, the

authority‘ of the court is absolute, and

the legislative department is incompe

tent to judge it.

This opinion has been cited approv

ingly by the Supreme Court of Colorado

(see Bullet v. McGerr, 14 C01. 577); and

the same ruling has been made by the

Supreme Court of Arkansas (Vaughn

v. Hart, 49 Ark. 160).

The experience of those of you who

have served in the appellate courts, will

confirm the opinions that it is not the

decision of cases, but thelabor of making

up the statement of the complicated and

voluminous records, which involves the

great labor of the court and the conse

quent congestion and delay in clearing

the dockets of our appellate courts.

Many cases are in effect decided by the

judges upon the oral argument. In the

English Court of Appeals such cases are

decided in oral opinions by the judges

soon after the argument.

Notwithstanding all this, it is well

known that in many of our states are

statutes, and in some of them consti

tutions requiring written opinions by the

judges. in my own state not only is

there such a constitutional requirement

as to the appellate courts but there is

also a statutory provision requiring the

judges of the courts to make statements

of the cases in their opinions so that

they may be understood without refer

ence to the records. When we connect

with these requirements the further very

general prohibition of other than written

charges to the juries, we cannot wonder

that the rule, that prejudice shall be pre

sumed from error, which has been so fer

tile a cause of the scandalous delays in

the administration of American justice,

should have become so firmly established
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cannot be overlooked in a discussion of

the future development of our juris

prudence. With a few exceptions, the

system of a judiciary elected by the

people prevails in all the states of this

country. It is not my purpose to discuss

the merits and demerits of the elected

in the judicial administration of this

country.

When we analyze this situation we

cannot fail to discover that part of these

difliculties in our present situation grow

out of our depreciation of the judicial

oflice. Reference has already been made

to the tremendous prestige of the judge

and its potent result in the effective and

speedy administration of justice in the

English courts. In this country, with

our short terms, meagre salaries and pro

hibition of any discretionary power of

the court in charging the jury, we have

in effect made the trial judge but an um

pire between contending counsel. We

cannot hope to remedy this situation un

til we enlarge and dignify the position of

the judge, until we place in the judiciary

the power of making rules for the con

duct of the business of the courts, and

recognize the rightful discretionary

power of the courts in determining in

what causes they should give the reasons

of their judgments. It is no- doubt true

that the statutory requirements in many

states and the general practice of written

opinions by appellate courts, was based

upon considerations of public policy. A

written opinion was evidence of a proper

consideration of the cause. That is well

enough in its way, but it must yield to

the primal consideration of the prompt

and eflicient administration of justice.

You doubtless have heard of the drastic

remedy proposed in the California consti

tution, which required every judge to

make an aflidavit before he drew his

salary, that he had had no case under

advisement longer than ninety days.

Reference has been made to the vast

diflerence between the position of the

judiciary in this country and in England

and Canada, and the profound influence

this has had, particularly in the ques

tion of the reform of procedure. There

is another phase of this question which

or appointed systems. This much is

clear, however; that the selection of

judges in a country of written con

stitutions, where the courage and inde

pendence of the judiciary are essential to

private and public security, requires the

supreme exercise of intelligence and self-

restraint on the part of the people. The

judges selected by popular vote for

the highest state courts in the states of

the United States have, as a rule, ranked

high in ability and character, and have

compared well with those selected by

the appointive system in the federal

courts; and these facts bear eloquent

testimony to the high and discriminat

ing intelligence of the American people

in the performance of this supreme duty

of citizenship in the selection of their

judiciary. Not only learning and ability,

but also independence and fearlessness

in the discharge of judicial duty, are es

sential for the security of private rights,

and in this country, for the integrity

of our political institutions.

Such a proposition as that of the recall

applied to the judiciary, whereunder the

discharge of judicial duty would be sub

ject to the continuing threat of dismissal

in case of popular disapproval of the

performance of duty, I cannot but

think is a direct blow to the judicial

independence which is an essential to

our political system, and would certainly

aggravate the existing imperfections in

the administration of justice.

The true remedy, therefore, lies not

in the further depreciation of the judi

cial oflice, but on the contrary in its

elevation and increased dignity. We
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must elect judges who are worthy to be

trusted, and no step can be taken more

fatal to the hopes of remedying this ex

isting discredit of our judicial adminis

tration than in the further subjecting

of our judges to the passing waves of

popular whims and prejudice.

Every effective remedy which has

been suggested for the existing conges

tion and inefficiency of our appellate

courts involves an increased discretion

and independence in the members of

our judiciary.

I would not have you conclude, how

ever, that there are no encouraging signs

of progress. The fact that we have agi

tation is itself a cheering sign. Indif

ference in the face of these depressing

conditions would be the worst possible

condition. It is far better that reform

should come from within the bar than

from ill-considered legislation without

the bar. Our profession is rightly

conservative. Burke said in his speech

against Hastings: "Justice is a circum

spect, cautious, scrutinizing principle,

full of doubt, even of itself, and fearful

of doing injury."

We have encouraging signs in dif

ferent states that the public opinion,

aided and guided by men of our own pro

fession, is seeking a remedy for these

conditions. The Juvenile Court estab

lished in Denver has been copied in many

states of the country. Chicago has estab

lished a Municipal Court, which no

doubt will be followed in other cities,

where simplicity of procedure and sum

mary remedies have literally brought

justice home to the masses of the people.

Let us take courage from these exam

ples and illustrate in our day and genera

tion that we are the worthy followers of

those members of our profession who,

disregarding all personal interest,

have been the leaders in the move

ments for rescuing the law from the

shackles of feudalism and barbarism,

and in making it an effective servitor

of mankind.

To a B. F. P.

BY HARRY R. Bum-n;

EAR b. f. p., you seem to be

A very happy mortal,

Most favored of unfortunates

Within the legal portal.

Courts never shame your honest name,

They speak of you not lightly,

But dwell, instead, upon your worth

And do it most politely.

Ah! that they would be half as good

To us who argue cases,
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But no, alas! our lines are cast

In most unhappy places.

You get the cash and we the lash,

Yet think not we are jealous.

Just bring your pleasant case to us,

You'll find us mighty zealous.
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5 THE Civil War gradually ceases

to occupy a prominent place in

the experiences and memories of the

American people, it subjects itself more

and more to that critical examination

which strives only for an impartial esti

mate of underlying motives. The ques

tion of the negro, for whose emancipa

tion the conflict was really undertaken

in spite of the various surface contro

versies, becomes less of a burning issue.

The problem what to do with the negro,

now that he has been given his freedom,

becomes less of a sectional problem.

The project of negro enfranchisement,

so recklessly undertaken by the con

querors as soon as their victory was

obtained, has met with failure, and the

blunders of the reconstruction policy

are oftener admitted than denied. The

negro question continues serious, but

is fortunately one which can now be

studied with greater impartiality and

debated with less acrimony than not a

great many years ago.

Abraham Lincoln was more moderate

than his party, but it is not recorded

that he opposed the radicalism which

molded federal policy during the few

years following the War. Even a Lin

coln, had his life not been terminated

at a crucial moment, could hardly have

hoped to withstand that radicalism with

any hope of success. As Professor

Ficklen says, “Is it likely . . . that he

could have prevented the Southern

states at the close of the war from

exasperating the feelings of the Republi

can [would not the word “Radical” be

more accurate herei’l majority in Con

gress by unwise vagrant laws, and by

premature attempts to restore ‘rebels’

to a participation in state and federal

legislation? Or could he have persuaded

this Congress to relinquish its deter

mination to deny the suffrage to the

‘rebel’ for his punishment and to grant

it to the freedman for his protection and
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for the perpetuation of party supremacy?

Such influence would probably have

been beyond the power even of Lincoln's

greatness."

The party which had devoted itself

to the truly noble cause of emancipa

tion, as soon as the War was over

gradually fell under the sway of a

fanatical extreme left, so to speak. The

North was not as a whole in favor of

negro enfranchisement, as Mr. Mathews

shows in his scholarly sketch of the

history of the Fifteenth Amendment. In

Pennsylvania the proposal was bitterly

assailed. The psychology of the process

which resulted in the adoption of the

idea of negro enfranchisement as a party

policy would afiord an interesting sub

ject for investigation. Mr. Mathews

has described the coalition which brought

about the passage of the Fifteenth

Amendment. This coalition united three

groups, nationalists, humanitarians and

politicians, neither of which succeeded

in getting exactly what it desired. It

would probably be easy to show that the

humanitarians were the strongest factor

in the coalition and that the party was

practically subjected to their dictation,

even if they did not get all that they

wanted.

Supported by humanitarian prejudices

propagated by the zeal of dangerously

one-sided agitators, the political leaders

were able to carry out an extreme policy

unfavorable to moderation and concilia

tion. The most substantial element of

Southern citizenship which had survived

the War and was fittest to rebuild the

conquered states on their ruins was

completely outlawed to the immeasur

able detriment of the South. As Mr.

Myers says, it may have been right to

deprive men disloyal to the Union of

their citizenship, but it was not right

to disfranchise the leading men of the

South wholesale, on the most shadowy

and trivial pretexts, merely because

they might be considered remotely in

sympathy with the lost cause. In

Louisiana and others of the conquered

states this disfranchisement led to a

situation gloomy indeed, and a long

period of sordid strife‘ was to come

before tranquility could ensue. The

late Professor Ficklen has described

that turmoil in Louisiana with a happy

combination of the dispassionateness of

the trustworthy historian with the

vividness of the writer who gives to his

subject a living reality. Maryland,

which had not joined the Confederacy,

was more fortunate. There, the radi

cals failed to triumph, and the Demo

cratic party was able to control the

internal policies that sooner effected

the “self-reconstruction” of this state

than of others.

The reconstruction policy failed to

attain one of its main objects—the

enfranchisement of the negro. Mr.

Mathews intimates that the Fifteenth

Amendment may already be in process

of repeal, so far as it may be said to

derive its sanction from public senti

ment. The work of completing emanci

pation, which in a sense may still be

before us, lies not in the direction of

wholesale enfranchisement, but, as Mr.

Murphy eloquently maintains, in that

of substituting measures of develop

ment for those of repression. The aim

should be not to allow the negro to vote

regardless of his political capacity, but

to lift him to a level which will make it

possible to partake of the fruits of our

modern democratic dispensation. If we

could only have chosen this as the point

of departure at the close of the War, a

more enlightened and moderate humani

tarianism might have sooner rehabili

tated our Southern institutions, and

have saved us years of inglorious turmoil

and failure.
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BY LEE M. FRIEDMAN, or ‘rm: BOSTON BAR

Fair held our breeze behind us —— ‘twas warm with lovers‘ prayers;

We'd stolen wills for ballast and a crew of missing heirs;

They shipped as able Bastards till the wicked nurse confessed,

And they worked the old three-decker to the Islands of the Blast.

IN “JULIUS CAESAR," when Shaks

pere showed the mob calling on

Marc Anthony to read Caesar's will be

fore they decided on what they would do

to his murderers, he illustrated both the

natural curiosity over how the deceased

planned to distribute his estate as well

as how tremendously the provisions of

a will may change the point of view.

It was the fact that they, as the Roman

Public, were named as Caesar's heir

that stimulated the mob to revenge. So

from time immemorial the provisions

of wills have made and unmade men,

and played an all-important part not

merely in the estimate and memories

of the dead but in the lives of the living.

All literature is so full of stories and

romances of the surprises and disappoint

ments of heirs, and of wills, good and

‘bad, curious and unexpected, that Kip

ling, in this quotation from his delight

ful little poem on the good old three

volume novel of bygone days, represents

willsas part of the regular stock in trade

of the novelist.

Most lawyers will agree with Lord

Coke that “wills and the construction

of them do more perplex a man than

any other learning; and to make a cer
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—Rudyard Kipling.

tain construction of them exceedeth jur

isprudentum artem." It is impossible to

explain to a layman those principles of

law that are involved in such cases as

that of the will of the pious Jew who

bequeathed his estate for the instruc

tion of the Jewish youths of London in

the learning of their religion, which the

courts decided was as good as a public

charitable bequest, but could not be so

applied and carried out what they were

pleased to call the testator’s intention

by using his money to maintain a Chris

tian Foundling Asylum.

It is with a feeling of some fear that

a man today writes a will without the

advice of a lawyer, so the quaint and pic

turesque wills of the past are becoming

more uncommon. The spread of the

news of litigation over wills by the news

papers has done much to teach the pub

lic to heed the advice that “a man may

work out his religion from within and

for himself, but where it comes to writ

ing a will, the advice of a good, level_headed lawyer cannot be overestimated ."

Actual wills, as they illustrate the cus

toms and habits of a generation or coun

try, or as they mirror the characteristics

of some famous person, are even more

interesting and absorbing than the wills

of fiction.

While it is curious to observe that the

“Father of his Country" misspelled words

in writing his will, it is a historic fact of

some importance to learn that Washing
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ton made elaborate provisions to liber

ate all his slaves on his wife's death. He

explains that: "To emancipate them

during her life, would, though earnestly

wished by me, be attended with such

insuperable difficulties on account of

their intermixture by marriage with the

dower negroes, as to excite the most

painful sensations if not disagreeable

consequences from the latter, while both

descriptions are in occupancy of the same

proprietor; it not being in my power,

under the tenure by which the dower

negroes are held, to manumit them."

In like manner, John Randolph — “Ran

dolph of Roanoke" — gave all his slaves

their freedom, “heartily regretting that

I have ever been the holder of one," and

provided a sum not exceeding $8,000 “to

transport and settle said slaves to and in

some other state or territory of the United

States giving to all above the age of forty

not less than ten acres of land to each."

Having made several codicils to his will,

Randolph added a final one:

As lawyers and courts of law are extremely

addicted to making wills for dead men, which

they never made when living, it is my will and

desire that no person who shall set aside, or

attempt to set aside, the will above referred to,

shall ever inherit, possess, or enjoy any part of

my estate, real or personal.

Thomas Jefi‘erson and Robert E. Lee

also provided for the manumission of

their slaves. Chief Justice Marshall,

after directing the freeing of his body

servant, provided that "if such emanci

pation should not be consistent with law,

Robin might select his future owner

from the testator’s sons and daughters.”

Benjamin Franklin begins his will with

an elaborate introduction of himself as

“printer, late Minister Plenipotentiary

from the United States of America to the

Court of France, now President of Penn

sylvania," and bequeathed his "fine crabtree walking stick, with gold head curi

ously wrought in the form of the cap of

Liberty" to his "friend and the friend

of mankind, George Washington." He

left £100 to the free schools of Boston,

from which fund the well known Frank

lin medals are given to scholars of the

High and Latin schools. :6 1,000 each

to Boston and Philadelphia to help

young married artificers under the age

of twenty-five. It was this fund which

has figured in repeated litigation in

the courts of Pennsylvania and Mass

achusetts.

Alexander Hamilton drew his will

fearful that his estate would prove in

sufiicient to discharge his debts, and

entreated his children to make good

any deficiency.

Though conscious that I have too far sacri

ficed the interests of my family to public avoca

tions, and on this account have the less claim to

burthen my children, yet I trust in their magna

nimity to appreciate as they ought, this my

request.

Paul Revere cut off his grandson Frank

“who now writes his name Francis" with

one dollar.

John Sherman, whose name has been

lately so often in the mouths of the pub

lic as the author of the Anti-trust Law,

directed that ‘within two years of his

death, his books and papers were to be

placed in the hands of some competent

person who should “preface and publish

an impartial biography of me with selec

tions of my speeches and writings." Ten

thousand dollars was set aside for that

purpose and the testator explains that

this is done "not to secure a eulogy for

I am conscious of many faults, but I

claim that in my duty to the public, I

have been honest, faithful and true."

Martin Van Buren begins a will full

of domestic afi'airs, yet carefully con

ceived and well drawn, by explaining

that he has been “heretofore Governor

of the State and more recently President
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of the United States, but for the last and

happiest years of my life, a farmer in my

native Town."

Daniel Webster expressed:

My great and leading wish is, to preserve

Marshfield, if I can, in the blood and name of

my own family. To this end, it must go in the

first place to my son, Fletcher Webster, who is

hereafter to be the immediate prop of my house,

and the general representative of my name and

character.

Perhaps the simplest will of all is a

short will of seven or eight lines by which

Senator Roscoe Conkling left his whole

estate to his wife. The will of the late

Edward H. Harriman is hardly any

longer, and his millions were given to his

wife. 50,‘ too, Russell Sage's will is a

model of simplicity and brevity.

Napoleon's will contains some striking

passages:

I die prematurely assassinated by the English

oligarchy. . . . The English nation will not be

slow in avenging me.

The two unfortunate results of the invasions

of France when she still has so many resources,

are to be attributed to the treason of Marmont,

Augerau, Talleyrand and La Fayette.

I forgive them — may the posterity of France

forgive them like me.

I disavow the “Manuscript of Helena" and

other works under the title of Maxims, Sayings,

etc., which persons have been pleased to publish

for the last six years. These are not the rules

which have guided my life. I caused the Due

d'Enghien to be arrested and tried because that

step was essential to the safety, interest and

honor of the French people, when the Count

d'Artois was maintaining, by his confession,

sixty assassins at Paris. Under similar circum

stances I would act in the same way.

Lord Nelson dates his will “October 21,

1805, in full sight of the combined fleets

of France and Spain, distance about ten

miles," and asks the royal favor for

Emma, Lady Hamilton.

Dean Swift in a long and elaborate will

among other legacies left his third best

beaver hat and his horses to his friend,

the Reverend John Jackson, Vicar of

Santry, “lamenting that I had not credit

enough with any Chief Governor (since

the change of times) to get some addi

tional Church Preferment for s0 virtu

ous and worthy a gentleman."

Voltaire left a note endorsed "Mon

Testament," which on being opened

exhibited these lines in his own hand:

Je meurs en adorant Dieu,

En aimant mes amis,

En ne haissant point mes ennemis,

En detestant la superstition.

Lord Bacon, in 1625, bequeathed his

soul and body to God, while his name

and memory he left to men's charitable

speeches and to foreign nations and next

ages.

Philip the Fifth, Earl of Pembroke

and Montgomery, with grim sarcasm

begins his will:

Impn'mis: As for the soul, I do confess I have

often heard men speak of the soul, but what may

be these same souls, or what their destination,

God knoweth; for myself, I know not. Men have

likewise talked to me of another world, which I

have never visited, nor do I even know an inch of

the ground that leadeth thereto. When the King

was reigning, I did make my son wear a sur

plice, being desirous that he should become a

Bishop, and for myself I did follow the religion

of my master; then came the Scotch who made

me a Presbyterian, but since the time of Crom

well, I have become an Independent. These are.

methinks, the three principal religions of the

kingdom. — if any one of the three can save a

soul, to that I claim to belong: if, therefore, my

executors can find my soul, I desire they will

return it to him who gave it to me.

Item: I give my body, for it is plain I cannot

keep it; as you see, the chirurgeons are tearing

it in pieces. Bury me, therefore; I have lands

and churches enough for that. Above all, put

not my body beneath the church porch, for I am,

after all, a man of birth, and I would not that

I should be interred there where Colonel Pride

was born.

Item: I will have no monument, for then I

must needs have an epitaph and verses over my

carcase; during my life I have had enough of

these.
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He goes on to say his last compliments

to some of his friends:

Item: I give nothing to my Lord Saye, and I

do make him this legacy willingly, because I know

that he will faithfully distribute it unto the poor.

Item: I bequeath to Thomas May, whose nose

I did break at a mascarade, five shillings. My

intention had been to give him more; but all

who shall have seen his “History of the Parlia

ment" will consider that even this sum is too

large.

Item: I give to the Lieutenant-General Crom

well one of my words, the which he must want,

seeing that he hath never kept any of his own.

The Earl of Warwick, by his will dated

1296, gave his wife a cross "wherein is

contained part of the wood of the very

cross whereon our Saviour died." Lady

Alice West, five years before the death of

Chaucer and nearly eighty years before

the first book was printed in England,

in a will dated 1395, gave to "Johane

my daughter, my some is wyf, a masse

book, and alle the bokes that I have of

latyn, englisch, and frensch."

Mr. Daniel Martinett of Calcutta

made bequests in his will:

Fifthly. To Mr. George Grey, Secretary to

the Presidency, I bequeath all my sinoerety.

Sixthly. To Mr. Simon Drose, Writer to the

Secretary's office, all my modesty.

Seuenthly. To Mr. Henry Higgenson, also of

the Secretary's office, all the thoughts I hope I

shall die possessed of.

Eighlhly. To Mr. Thomas Forbes, all the

worldly assurance which I had when I had taken

a cheerful glass, though in fact a doleful cup.

The Earl of Stafford, one of the ardent

followers of James II, by his will gave a

permanent testimonial of his unhappy

marriage.

To the worst of women, Claude Charlott de

Grammont, unfortunately my wife, guilty as

she is of all crimes, I leave five-and-forty brass

half pence, which will buy a pullet for her supper.

Albetter gift than her father can make her; for

I’Uhave known when, having not the money,

neither had he the credit for such a purchase;

he being the worst of men. and his wife the worst

ofiwomen, in all debaucheries. Had I known

their characters I had never married their

daughter, and made myself unhappy.

In 1770, there was admitted to pro

bate at the Deanery Court at York, Eng

land, the poetical will of one William

Hickington.

This is my last will,

I insist on it still,

To sneer on and welcome,

And e'en laugh your fill,

I, William Hickington,

Poet of Pocklington,

Do give and bequeath,

As free as I breath,

To thee, Mary Jarum,

The Queen of My Harum,

My cash and my cattle,

With every chattel,

Come heat or come cold,

Sans hindrance or strife,

Though thou are not my wife.

As witness my hand,

Just here as I stand,

The twelfth of July,

In the year Seventy.

It is less than a year ago that all Bos

ton was startled by a posthumous joke of

a Miss Cora Johnson, who left a will dis

posing of some $100,000 while her actual

estate was less than $100. While per

haps a more subtle bit of humor was the

provision in the will of a Scotch dissent

ing minister, who bequeathed a sum of

money to his chapel at St. Ives to pro

vide: "Six Bibles every year, for which

six men and six women are to throw dice

on Whit Tuesday after the morning ser

vice, the minister kneeling the while at

the South end of the communion table,

and praying God to direct the luck to

His glory."

A curious custom has come down from

bygone ages carrying out an old bequest,

on Good Friday, in the churchyard of

St. Bartholomew the Great, Smithfield.

“After divine service, one of the clergy

men drops twenty-one sixpences on a

tombstone, to be picked up by as many

poor people, widows having the pref
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erence. The will providing for this is lost,

and the distribution is now made out of

the parish funds. The bequest is said to

date several hundreds of years back."

A pretty bit of sentiment is exhibited

by the will of the late Hon. James

Gregory:

Having had my sympathies often amused by

reason of the extra burden and care entailed on

loving mothers, poor in the things of earth, who

have brought twins into the world, as an expres

sion of that sympathy, I leave in trust to my

beloved town 81000, with the provision that the

interest be divided on January first between all

twins born in Marblchead during the previous

year. In case no twins are born during a given

year, the interest shall be added to the principal.

So the solemn moment of will-making

has revealed the characters and hearts

of the testators in their least disguised

form. The silly and frivolous have made

curious wills, the generous and great

have made striking and noble and loving

gifts. To turn over the pages of a col

lection of wills, culled from all ages and

all lands, is to get a bird's-eye view of

all humanity. Farce and tragedy are

curiously intermingled. Perhaps the

layman is all the more puzzled and

perplexed if he allows his imaginationto

survey the wide range of possibilities

for testamentary disposition. While the

emotions that are suggested by this ever

recurring exhibition of the wisdom and

folly of mankind leads the lawyer to

join in the gladsome toast:

Ye lawyers who live upon litigants’ fees.

And who need a good many to live at your air?

Grave or gay, wise or witty, whate'er yourdqm'

Plain stuff or State's Counsel, take counsel“

me: —

When a festive occasion your spirit unbeflds

You should never forget the professioll's best

friends:

So we'll send round the wine, and a light bum

per fill,

To the jolly testator who makes his own will

The New York Plan for Commercial Arbitration

HE plan recently perfected by the

New York Chamber of Commerce

for the arbitration of commercial dis

putes is thus described by Charles L.

Bemheimer, the chairman of the special

committee of the Chamber on commer

cial arbitration:

“The plan finally adopted by the

Chamber of Commerce provides that in

any matter of controversy the dispu

tants, in order to secure the Chamber's

means of arbitration, must sign a form of

submission, briefly stating the nature of

the controversy, and containing other

simple legal data. The parties bind

themselves voluntarily to submit their

case and all matters concerning it to the

arbitrator or arbitrators, and ‘agree to

abide by and perform the decision

award, orders and judgment that may

therein and thereupon be made ufldef'

pursuant, and by virtue of this submls'

sion.’ They further agree that a ludg'ment of the Supreme Court Of tile

State of New York may be entered 1“

any county in the state Upon the

award, and they explicitly waive any

right to withdraw from or revoke 1h“

submission after the arbitrators accept

their appointment hereunder. F1'0In the

‘List of Oflicial Arbitrators’ of the Chan"ber of Commerce, consisting of about

two hundred of its members, willing alld

qualified to act as such, the displlmnis

have two options in the selection Ol all)"trators — they may choose one indlvld'
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ual as sole arbitrator; they may select

two arbitrators — not necessarily mem

bers of the Chamber of Commerce—

who in turn shall designate a third per

son from the ‘List of Ofi’icial Arbitra

tors.’ They may call for arbitration

service upon the Committee of Arbitra

tion or a quorum thereof; this is an addi

tional method of arbitration offered by

the Chamber.

“The advantages to the commercial

world of such an arbitration service as

organized by the Chamber of Commerce

are manifold. Our courts are congested,

the calendars crowded, and cases may

have to wait years for judicial settlement.

The legal trials mean delays and adjourn

ments that cause loss of time, money

and energy and constant annoyance to

business men. Often, cases require

prompt decisions; a protracted settle

ment may mean to the innocent party

financial loss far beyond the mere amount

directlyinvolved, and even though a final

decision after long delay may set him

right on his original contention, he has

suffered far beyond the power of the

verdict in his favor to compensate. Mer

chants often submit to what they con

sider injustice rather than face a

siege of litigation, thus lowering the

standard of business ethics. It is

in the settlement of honest differ

ences that arbitration offers its chief

advantage. Where one of the parties

is dishonest, arbitration is helpless

and the machinery of the law must

be appealed to.

"The comprehensive classification of

the ‘List of Official Arbitrators’ of the

Chamber of Commerce, wherein a great

many varieties of businesses, trades and

industries are represented, offers unusual

opportunity for the simplifying and ex

pediting of settlements of business con

troversies. Arbitrators may be selected

who are long familiar with the special

and peculiar details of the line of busi

ness under consideration, their qualified

judgment eliminating the long discus

sions and the examination of experts to

explain to judge and jury certain details

essential for their understanding as in

a case at law.

Lord Chief Justice Jeffreys

BY ARTHUR P. Cmcxenmc

HE name of Lord Jeffreys is a syno

nym for judicial brutality, and his

memory has never ceased to be a thing

of living detestation among English

speaking people. The official reports of

the trials over which he presided as

Chief Justice in the reign of James II

are witnesses to a depravity which no

allowance for difference of times or

manners can palliate, and which are

the more unexceptionable as coming cen

sored and licensed from the hand of the

judge whom they impeach. Personally

he was cruel and vindictive, arrogant

and violent in bearing. He was addicted

to gross dissipation. In the height of

his career he was accustomed to spend

the night in debauch and came to the

bench in the morning oftener blown

with liquor than otherwise, in that
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condition to pass upon the lives of the

King's subjects. But neither bad habits

nor ordinary faults of temper serve to

explainthe variety of villainy with which

he visited the unfortunates brought

before him. The following incidents

are by no means exceptional, but indeed

fall short of some which have been more

frequently recalled against him.

One Armstrong, charged with a politi

cal crime, had fled beyond seas and

sentence of outlawry and death had

passed in his absence, subject to his

right by law to surrender himself within

a year and stand trial. Within the time

allowed he returned to England and gave

himself up before the King's Bench.

Jeffreys refused to hear his defense and

proceeded to grant execution of the

death sentence. Armstrong was accom

panied by his young and beautiful

daughter, who now addressed the court.

Dau.—"My lord, I hope you will

not murder my father."

C. J. —- “Who is this woman? Take

her into custody. Why, how now,

because your relative is attained of high

treason must you take upon yourself

to tax the courts of murder? Take her

away."

Dau.—-“God Almighty’s judgments

light on you."

C. .I.—“God Almighty’s judgments

light upon those guilty of high treason."

Dau. — "Amen. I pray God.”

C. J.—“So say I. I thank God I

am clamor-proof."

Armstrong-—"I ought to have the

benefit of the law."

C. J. —— “That you shall have, by the

grace of God. See that execution be

done on Friday next. You shall have

the full benefit of the law.”

And the unfortunate man was hanged,

disemboweled, beheaded and quartered

with all the rigors of his barbarous

sentence.

To Chardstock, a lawyer, aocused

of supplying money to aid Mon

mouth in his rebellion, but in fact

robbed of his coin by Monmouth's

soldiers, Jeffreys said after a mockery

of a trial: —

J.— “Villain, rebel, methinks I see

thee already with a halter round thy

neck." And his lordship jeeringll'

remarked in passing sentence that he

desired when possible to prefer lawyers.

being one of that profession himself,

and therefore Chardstock should be

hanged first of the next lot going to the

scaffold.

Jurors stood in fear of him. In those

few trials where they mustered courage

enough to return a verdict of acquittal,

the finding was at their peril. In not:

few instances they were subjected to

vile abuse, sent back to reconsiderI and

threatened with Jeffreys' vengeance

unless they sent the accused to the

scaffold. In desperate cases, ,lefil'el's

would call them up One by one to the

bench, and there interrogate them as“)

their verdict. Rarely was the jury m‘fde

of stuff to withstand the teffiiymg

influence of the ferocious visage 9f the

Chief Justice, and many a verdicfff

guilty was directly due to such ludlc‘al

interference.

At the trial of Richard Baxter‘, fhe

learned and gentle Presbyterian dmne'

Jeffreys startled the bar as well 3.5 fhe

defendant and his friends, by throw“

back his head, closing his eyes and cfylng

out with a nasal twang supP05ed_tO

simulate the manner of dissefltlng

preachers: “O Lord, we are Thy people’;

Thy own people. Thy peculiar people‘

Indeed Dissenters fell under the loulest

of his abuse, for he made loyalty to

the established religion a prime feature

of his policy. Witnesses as well 35

accused were assailed with insult aznd

epithet. .“Whining, canting Presbytfinan
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knaves, I think ye be all the King's

enemies." Using a favorite oath he

would cry, “Jesus God, how can the

truth come from a Presbyterian!"

Returning in 1685 from the trials of

the poor peasants in the Western coun

ties on charges of adhering to Mon

mouth’s Rebellion, he boasted of "three

Boston, Mass.

hundred and thirty killed and eight

hundred prisoners transported." Three

generations later his granddaughter,

the Countess of Pomfret, going into

those same counties, found the memory

of the "Bloody Jeffreys" so fresh in

mind that she deemed it the part of

prudence to forego her visit.

Stole His Red-Fire

BY EDGAR WHITE

BOUT once every five years the

Missouri papers pass around Sena

tor Vest's tribute to the dog as hisv prize

oratorical effort. Most people have

forgotten the many brilliant things the

"Little Giant” was constantly sending

out on the clear Missouri air, but the

tribute to the dog has not been allowed

to die.

When the thing was started on its

first round in Northern Missouri it

was the cause of a disastrous verdict

against a poor farmer of the New Wales

neighborhood, and what made the matter

the more pathetic was the farmer had

never heard of Vest and his dog speech

till the day of the trial.

The farmer, a large, stolid man, was

on trial for disturbing his wife's peace.

He was accompanied at the hearing by

a yellow dog, the only friend he had,

apparently. The dog lay beside his

master’s chair, an eager observer of the

proceedings.

Dan R. Hughes, a young lawyer,

appeared for the accused farmer. Dan

was somewhat given to poetic

flights himself, and when he noticed the

happy combination of his client and

dog, he thought of Vest's speech.

"Ah ha!" said Dan; “that hits this

case on all fours; the jury can’t get

away from it; just watch me.”

Of course Dan was talking to himself

there. When his time came to argufy

he took up the evidence of the state in

his usual adroit style and hammered it

to pieces. And then:

“Gentlemen of the Jury: The best

friend a man has in the world may turn

against him and become his enemy. His

son or daughter that he has reared with

loving care may prove ungrateful. Those

who are nearest and dearest to us, those

whom we trust with our happiness and

our good name, may become traitors

to their faith. The money that a man

has he may lose. It flies away from him,

perhaps when he needs it most. A man's

reputation may be sacrificed in a moment

of ill-considered action. The people

who are prone to fall on their knees

to do us honor when success is with us

may be the first to throw the stone of

malice when failure settles its cloud

upon our heads.
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“The one absolutely unselfish friend

that a man can have in this selfish

world, the one that never deserts him,

the one that never proves ungrateful

or treacherous, is his dog. A man's

dog stands by him in prosperity and

poverty, in health and in sickness. He

will sleep on the cold ground, where

the wintry winds blow and the snow

drives fiercely, if only he may be near

his master's side. He will kiss the hand

that has no food to offer, he will lick

the wounds and sores that come in

encounter with the roughness of the

world. He guards the sleep of his pauper

master as if he were a prince. When

all other friends desert he remains.

When riches take wings and reputation

falls to pieces, he is as constant in his

love as the sun is in its journey through

the heavens.

“lf fortune drives the master forth

an outcast in the world, friendless and

homeless, the faithful dog asks no higher

privilege than that of accompanying

him, to guard against danger, to fight

against his enemies. And when the

last scene of all comes, and death takes

the master in its embrace, and his body

is laid away in the cold ground, no

matter if all other friends pursue their

way, there by the graveside will the

noble dog be found, his head between

his paws, his eyes sad, but open in alert

watchfulness, faithful and true even in

death."

Mr. Hughes sat down amid applause.

There were tears in the eyes of the

Jllacon, M0.

jurymen, and even the old Squire's

lips quivered as he told Bert D. Nortoni,

counsel for state, to close the case.

Nortoni was then a young man like

Hughes. He is now a judge on the St.

Louis Court of Appeals bench. To

every appearance he was the only person

in the court room who’ was not affected

by Mr. Hughes’ fireworks.

Nortoni held a newspaper in his hand.

For a moment he looked accusingly at

Mr. Hughes, and then turned to the

jury.

“Gentlemen," he said, “that was a

splendid speech. I thought so when I

first read it, and I think so now. But

it was about an altogether different dog.

It was about a faithful hound down in

Saline county, not this yellow mongrel

here. Senator Vest made that speech —

not Danny Hughes. Do you suppose

for a minute that the Senator would

have made a speech like that over such

an ornery-looking dog as you see here?"

Then to convince the jury that the

red-fire in Mr. Hughes’ argument had

been “lifted" bodily from a newspaper,

Nortoni read from the paper in his hand.

To the jury that seemed the crux in the

case, as Nortoni wanted. There was no

possible explanation. Mr. Hughes had

made them cry over some other dog

beside the one at bar, and they em

phasized their disapproval by not only

finding the farmer guilty, but putting

him under a $1,000 peace bond, He

couldn't give the bond and had to Stay

in jail six months.
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LAWS OF THE VISIGOTHS

The Visigothic Code (Forum Judicum). Trans

lated from the original Latin, and edited by S. P.

Scott. author of "Through Spain" and "History of

the Moorish Empire in Europe," member of the

Comparative Law Bureau of the American Bar

Association. Boston Book Co., Boston. Pp. lxxiv,

409+ 9 (index). (85.)

HE legislation of the Visigoths is

of historical importance as an inter

esting stage in the evolution of Conti

nental legal institutions. No barbaric

nation during the early Middle Ages was

more under the influence of Rome than

the Goths. Before the downfall of the

Empire, they had been settled for a

considerable time on Roman soil and had

acquired much of Roman civilization.

When the western branch of the nation

invaded Spain, it found there a people

of Basque and Celtic elements which

had become to a large degree Roman

ized. The resulting legislation was there

fore destined to exemplify not so much

the gradual reception of Roman law by

barbarians, that process having already

been largely accomplished, as the vicissi

tudes of a debased Roman law in its

friction with the vaguely defined forces

of barbaric custom.

The Visigoths of Spain and France

both codified Roman law for the use of

their subjects and adopted Roman en

actments wholesale. The laws of King

Euric, dating from about 464 A.D., are

the most ancient Visigothic legislation

of which we know, and only fragments

of them have survived. In these frag

ments Professor Vinogradoif has found

a number of paragraphs drawn from

Roman sources. In 506 King Alaric II

codified the Roman law of the Visigoths

under the name of the Breviary of

Alaric, which was a compendium of the

enactments of the later Empire, and

had some points of similarity with the

Code of Justinian, enacted some thirty

years later. The Breviary became the

standard source of Roman law through

out Western Europe during the earlier

half of the Middle Ages, being taken over

by the Franks with their conquest of

Southern Gaul, and is interesting as

marking the debasement of Roman law.

It has been well edited by a German

scholar, Hanel.

The Breviary of Alaric was succeeded

by other legislation in the sixth century,

in which the Visigoths yielded more ‘and

more to the influence of Roman rules.

The national edicts of King Recared,

at the time of his conversion from

Arianism to Roman Christianity, marked

the growth of a more national body of

laws. In the seventh century the two

kings Chindaswind and Recceswind in

troduced territorial codes based on

Roman patterns, and repealed conflict

ing enactments. The introduction of

Roman Christianity marked the begin

ning of a period of decadence; the Visi

goths henceforth grew more luxurious,

less powerful in war, and more addicted

to religious persecution. Under Recces

wind the Forum Judicum was promul

gated, to which additions were later

made by King Erwig and King Egica.

Twenty-six years after Erwig had re

vised the Forum Judicum the Visigoths,

incapable of resisting the Saracenic

invaders, succumbed to conquest.

The document now translated by Mr.

Scott is Erwig’s revision of the Forum

Judicum, although he assumes that he

is translating the compilation of Chin

daswind and Recceswind. He does not

say what text he has used. The edi

tion of the Royal Spanish Academy,
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published in 1815, surely was not a text

desirable to follow.

The translator‘s introduction is of

little value, and throws little light on the

place occupied by the Forum Judicum

in the history of European law. The

declaration that the Teutons and the

Goths were distinct (p. vi) is surprising,

and thedescription of the original Goths

as typical savages (p. vii) must be taken

with a grain of salt. Sufiicient emphasis

is not laid on the extent to which the

Visigoths had been Romanized before

their invasion of the Peninsula (p. viii).

The total loss of Euric's laws is incor

rectly assumed (p. xxiv). The Code of

Justinian is wrongly stated to have

antedated the Breviary of Alaric (p.

xxiv). It does not appear on what

ground the editor makes the broad

statement (p. xxiv) that the Forum

Judicum was formed from the com

pilations of Euric and Alaric‘. It is not

clear why he supposes it to have ex

erted so much influence on the destinies

of Europe. Full recognition of barbarian

usage is not given in the assumption

that all the antiqua, so called, are de

rived from Roman sources.

The Forum Judicum is interesting to

read, as a mingling of debased Roman

law with the intolerant spirit of the

Spanish Inquisition. Belonging, how

ever, to the period of Visigothic deca

dence, it does not faithfully portray the

great qualities of the nation, and its

importance as a forerunner of Conti

nental legal systems, in comparison with

that of the Breviary of Alaric, seems to

have been overrated. Indeed, it is

doubtful whether the title “Visigothic

Code" was a desirable one for the Com

parative Law Bureau of the American

Bar Association to employ. The trans

lation, however, seems to have been

executed with pains and discernment,

in the face of considerable difficulties.

LAND ACTIONS IN GEORGIA

A Practical Treatise on the Law and Prootdm't

involved in the Preparation and Trial of Cases}!

Ejectment and other Actions at Law resptflml

Titles to Land. Treating particularly of the pled

ing. practice and evidence, and in a general wayof the principles of the substantive law involvtdll

such actions. By Arthur Gray Powell. Judge of!“

Court of Appeals of Georgia. The Harrison C0.

Atlanta. Pp. 553+ 47 (table of mes>+lf1

(index). ($7.50.)

HIS volume, prepared especially

with reference to the trial of land

titles in the state of Georgia, (18315

largely with the law of ejectment. in

Georgia the substantive law is in the

main the common law. The local Code

practice and pleading are peculiar and

technical, but the practitioner still has

the option of using the old common law

actions to try his title. Many of the

older and intricate technicalities 0f the

action of ejectment have been done

away with, and the form of actionnow

used in Georgia, although still basefl 0“

the old procedure, has been modernized

Thus the practitioner has his ch01“

between an action of ejectrnent and an

action under the code.

Judge Powell says that “while the

members of the Bar of this state gene"ally recognize that the fictitious form 0

ejectment has its advantages, man)’ able

practitioners hesitate to use it, became

of the inadequacy of their informal?)n

as to how to use it; they generally bnng

their action for the recovery of land

under the code procedure, taking ‘he

hazards of its technicalities and Offer‘

losing on that account cases wh‘

otherwise might have been Wow" It

is his ambition in writing this book to

check the decadence into which ‘E

practice of land action is in danger_°

falling by neglecting the opporwmty

of the practitioner to avail himself of

proceeding by ejectment. '

The present volume has traced w‘th

great ability the history and development

of ejectment proceedings at common
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law, and then presents the development

of these common law doctrines and the

adaptation of them to American condi

tions. To this extent this book has a

scope and usefulness beyond the limits

of Georgia, and will prove an instruc

tive guide in any state where the

common law still prevails in land actions.

To the student of law the book will also

prove useful in giving a general view of

this intricate subject. The propositions

are stated simply and intelligently in

the main text and exemplified and

elaborated in the footnotes. The cases

cited are collected with care, analyzed

and reconciled so as to present the local

development of the law not only chron

ologically, but logically. The book as a

whole is a good example of the best kind

of local text-book.

 

WHELESS’S LAWS OF MEXICO

Compendium of the Laws of Mexico; of'ficially

authorized by the Mexican government. containing

the federal Constitution, with all amendments. and

a thorough abridgment of all the codes and special

laws of importance to foreigners concerned with

business in the republic; all accurately translated

into English. By Joseph Wheless of the St. Louis

bar. F. H. Thomas Law Book Co.. St. Louis.

2 v. V. 1, pp. lxxxv, 521; v. 2, pp. 462+ 64 (in

dex). (810.)

R. JOSEPH WHELESS of St.

Louis in his “Compendium of the

Laws of Mexico" has for the first time

made Mexican jurisprudence readily

accessible to the American student and

the American lawyer called upon to

advise or act in Mexican matters. The

need for just such a work has been

steadily growing, and the many who

have awaited its coming, as well as the

author himself, are to be congratulated

upon having the long-felt need so

thoroughly and successfully satisfied.

Owing to the derivation of Mexican

law from Roman and Civil sources with

their minute codifications, and for the

further reason that in Mexico the federal

jurisdiction is much more extensive in

relation to the state law than in our

own country, the “Compendium" pre

sents a completer exposition of the law

of Mexico than could any similar

treatise upon American laws.

The book begins with the federal

constitution, upon which is based the

whole structure not only of the Republic,

but of its constituent states and terri

tories, and the distribution of govern

mental functions between state and

nation.

After the public or institutional law

the personal law, so much more impor

tant under the Civil system than under

the common law, is then taken up,

dealing as it does, in great detail, with

questions of domicil, status, marriage,

divorce, legitimacy, and so forth. The

law of property, personal and real, is

next treated. Under this head comes

the very full and interesting considera

tion of servitudes, a branch of law much

more developed and refined than our

law of easements. After the subject of

descents and successions, various dis

tinct branches of law, some of them

governed by separate codes, are then

dealt with in order, such as mercantile

law, corporation law, negotiable instru

ments, carriers and bankruptcy; and

practice and evidence are gone into at

some length.

The internal laws, public and private,

being thus set forth, the second volume

is devoted to the rights of foreigners

and to topics of particular interest to

foreigners in Mexico, such as public

lands, waters and water rights, the

especially important new mining law

and the ever-necessary notarial law.

This volume also includes trade-marks

and copyrights, criminal law and re

sponsibility in tort, insurance, the law

governing the issue of bonds by corpora

tions, and various matters of such dis
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tinctly practical concern as the tariff

schedules and the stamp tax. Almost

the most useful part of the work to the

practising lawyer is the schedule of

forms in Spanish with the translations

appended.

Regarded as a whole the work is

scholarly in conception, logical in ar

rangement and thorough in execution.

The correctness of the translation and

the general reliability of the book as a

work of reference are vouched for by

the evident care taken in its preparation;

lifework, designed to bring out in sharp

definition the reasons for his being held

in such high esteem by economists.

Ricardo "conceived a positive science of

political economy constituted of the ten

dencies or laws prevailing with respect

to a clearly defined group of phenomena."

These tendencies or laws, deduced with

the aid of keen analytical powers sharp

ened by his experience as a successful fin

ancier, he assembled “into a coherent

whole, enunciated in unsystematic ellip

tical form, but characterized by all the

the method of its compilation (the whole

being in the form of a condensation of

sections of the several codes); and

finally by the official sanction given the

compilation by the Republic of Mexico.

 

RICARDO

David Ricardo: A Centenary Estimate. By

acob H. Hollander. Ph.D.. Professor of Political

oonomy in the Johns Hopkins University. Johns

Ho kins University Studies in Historical and

Pol timl Science. Series 28, no. 4. Johns Hopkins

Press. Baltimore. Pp. 137 (index). (Cloth. $1.50,

Paper. 81-)

N WRITING any commemorative

address, there is always the temp

tation to adopt a laudatory tone. There

seems to be a canon of good taste which

prohibits a stringently critical attitude,

alike at centenaries and at funerals. It

was but natural, therefore, that these

three lectures, delivered at Harvard to

mark the hundredth anniversary of the

publication of “The High Price of Bul

lion," should have been more bio

graphical and appreciative in style than

frigidly technical and impersonal. At

the same time, Professor Hollander, as

was to be expected, exercises a scholarly

candor, and concedes, en passant, that

Ricardo's “data may have been inade

quate, his method in part defective, and

his conclusions sometimes misleading."

He does not dwell on these defects,

deeming them suf’ficiently obvious. The

book is chiefly a summary of Ricardo's

essentials of a body of scientific doctrine.

By this service he raised economic study

to a new dignity, giving it conscious

ness and impetus."

It becomes very clear, from a reading

of these interesting and informing pages,

why Ricardo's “Principles of Political

Economy and Taxation" marked such

a tremendous advance, in' scientific

method, beyond Adam Smith's “Wealth

of Nations," and why it achieved a

unique position in the literature of the

classical political economy. The book

will be found a helpful and stimulating

introduction to closer study of the

Ricardian system.

 

NELLIS'S STREET RAILWAYS

The Law of Street Railroads: a complete treatise

on the law relating to the organization of street

railroads. the acquisition of their franchises and

property, etc. By Andrew J. Nellis. 2d ed.

Matthew Bender 8: Co., Albany. V. 1, pp. clm

(table of cases). 654; v. 2. pp. ix, 688 + 159 (index).

(813.)

HIS work belongs to that large

class of specialized text-books with

which lawyers are familiar, the manner

of whose execution exhibits no remark

able excellence or distinction, but which,

nevertheless, because of the industry

which has gone into them, may well serve

practical needs of the profession to a

very great extent.

Nellis's "Law of Street Surface Rail
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roads" appeared in 1902, and dealt only

incidentally with the subject of negli

gence. The great bulk of accident liti

gation induced the writer to issue a

second work two years later on "Street

Railroad Accident Law," in the prepara

tion of which he was assisted by Dewitt

C. Moore, Esq. These two volumes were

favorably received, and the need of a

new edition being felt, the publishers

have seen fit to merge the two works in

one, avoiding any duplication of mate

rial which might have resulted, and

bringing the treatment down to date.

The outcome is a comprehensive treatise

on the law relating to street railway

corporations, their franchises and prop

erty, their regulation by statute and

ordinance, and their rights and liabili

ties, and of the law of negligence appli

cable to such corporations, and pleading

and practice under it. The new edition

seems to have been prepared with accu

racy and pains. The topics of negli

gence are very fully covered.

 

BLACK ON STATUTORY

CONSTRUCTION

Construction and Interpretation of’ the Laws

By Henry Campbell Black, M.A. (2d ed.) Horn

book Series. West Publishing Company, St. Paul.

Pp. 710+ xii. ($3.75.)

HE method and standard set and

maintained by the Hornbook Series

of legal text-books is too well known to

need explanation. The present volume

sustains the high standard of that series.

The terse formulation of the rules of law

set forth in the manner of a code is

useful alike to the busy practitioner and

the law student. With the increasing

importance of the acts passed by Con

gress and the state legislatures the use

fulness of an adequate book dealing with

the interpretation of statutes is apparent.

To be effective such a book, however,

must be thoroughly up-to-date. Since.

the first edition of this work a very large

number of citations have been added,

and cases cited during the last fifteen

years are now made easily available by

the full footnotes and classification

adopted by the author.

While the principles of law involved

are becoming well settled, yet the varied

application of these principles to new

statutes is constantly before the courts.

It is impossible to take up any volume

of reports, either federal or from any

state, without finding a considerable

number of the cases reported dealing

with the interpretations of some statute.

Courts are increasingly anxious to make

a statute carry out the intention of the

legislative body that enacted it. They

have become more and more impatient

of the quibble and technicality which

evade or totally destroy the legislative

mandate. The author of the present

volume has emphasized this spirit in

expounding the cardinal and funda

mental principles underlying the inter

pretations of all statutes. This volume

will be found a convenient guide, both

to the practitioner and to the law

student, in easily acquiring an under

standing of the difficult points that are

only too apt to arise from the hasty

legislation that is annually increasing

our statute law in appalling quantity.

The- usefulness of the book has also

been much increased by the key num

ber system adopted by the West Pub

lishing Company through all its recent

publications.

 

HUNGARIAN HISTORY

The Development of Hungarian Constitutional

Liberty. By Count Julius Andréssy. Translated

from the Hungarian by C. Arthur and llona Glnever.

Kegan Paul, Trench. Trtlbner 8: Co., Ltd.. London.

Pp. 465.

HE eminent statesman who wrote

this book rendered distinguished

services to Hungary in the conflict with
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Franz Josef, leading to the constitutional

agreement of 1867 making Hungary a

partner in the Dual Monarchy. It is

of interest to see what this friend of

constitutional liberty and earnest worker

on behalf of nationalist ideas finds in the

history of Hungary to show the almost

continuous existence of a strong national

tradition. He has interpreted Hun

garian history from a nationalist stand

point, with such zeal as might afford at

times some ground for the charge of

unconscious partisanship.

The volume is only a part of the work

projected, dealing with the period from

896 to 1619 A.D. The writer freely

indulges in reflections and aphorisms

which sometimes assume more informa

tion concerning the course of historical

events than he seems inclined to impart.

Much of the book is discursive rather

than descriptive, and rather tedious.

The opening chapter gives a very vague

idea of the origin of the Hungarian

people, and the author lacks precision

of statement. The book contains neither

references nor index. Treating of an

important phase of mediaeval history,

the book will be esteemed, however,

as one of the few of value dealing

with its general subject in an accessible

form.

Index to Periodicals

flrficles on Topics of Legal Science

and Related Subjects

Armaments. See Panama Canal Fortifica

tion.

Banking. “The United States Postal Sav

ings Bank." By E. W. Kemmerer. Political

Science Quarterly, v. 26, p. 462 (Sept.).

Making a statistical comparison of savings

bank and post-office facilities, the writer thinks

that a strong case is made out in favor of the

post-oflices. The provisions of the Postal Sav

ings Bank Act are described at some length.

Civil Service Reform. See History.

Defamation. "Libel in England and

America." By Hon. William J. Gaynor. Cen

tury, v. 82, p. 824 (Oct.).

“We . . . often read of verdicts in civil

actions for damages for libel in England much

larger in amount and so much more frequent

than we are accustomed to in this country. . . .

Most people think these differences are because

the law of libel in England is different from ours.

They ask, Why should not our libel laws be

changed to be like those of England, so that we

may also punish libelers and stop their detest

able trade, the meanest and basest known?

They are mistaken. Our libel laws are in all

essential respects the same as those of England.

The difference is in the failure of prosecuting

oflicers to enforce them, and in the weakness

of our courts in the trial of libel cases, criminal

and civil. If our jurors also deal lightly with

libels against which the jurors of England

sternly set their faces, the fault is still with 01H‘

judges. in England the judge fulfills his office

He takes and keeps that legitimate control and

direction of the case on trial which belongs to

him by law. . . . Our judges have alwa 5 had

the same wholesome power, but many 0 them

let it slip through their fingers."

Mayor Gaynor gives an interesting sketch of

the history of the law of libel both in this coun

try and in England.

Direct Government. “ ‘People's Rule' in

Municipal Affairs." By G. H. Haynes. Political

Science Quarterly, v. 26, p. 432 (Sept.).

A review of the results of the municipal

election of 1910 in Portland, Ore. The writer

considers the disadvantage of several unquestwn'ably ill-judged verdicts of the voters more than

offset by the widespread interest awakened "1

government and the more intelligent discrimina

tion shown by the voters.

"The Initiative, Referendum and Recall."

By T. A. Sherwood. 73 Central Law Journal 167

(Sept. 8).

A vigorous argument against these objection

able measures, which might be more convincmg

if it were less ingenious.

“The ‘Recall’ in Seattle." By Burton J. Hen

drick. McClure’s, v. 37, p. 647 (Oct.).

Describing the recall of Mayor Gill of Seattle'

whose administration was marked by an out

break of vice and corruption throughout the

city.
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"Is Republican and Representative Govern

ment synonymous?" By Ed. C. Gottry. 73 Cen

1101 Law Journal 222 (Sept. 29).

"In so far as the states formerly a part of the

Northwest Territory are concerned, they are

forever precluded by the Ordinance of 1787 from

making an change in their form of government

which would make it a democracy. Article 5 of
the Ordinance says, lProvided, the constitutions

and governments to be formed’ (in this terri

tory) ‘shall be Republican and in conformity to

the principles contained in these articles.’ . . .

Are there any ‘principles’ contained in the Ordi

nance which throw any light on the meaning of

this word ‘Re ublican' as here used in the con

nection found There certainly are, and they

are most emphatically representative."

See Government.

Government. "Representative as Against

Direct Government." By Congressman Samuel

\V. McCall. Atlantic, v. 108, p. 456 (Oct.).

"The framers of our Constitution were en

deavoring to establish a government ‘which

should have swa over a great territory and a

population alrea y large and which they knew

would rapidly increase. They were about to

consummate the most democratic movement that

had ever occurred on a grand scale in the his

tory of the world. They well knew from the

experiments of the past the inevitable limitations

upon direct democratic government, and, being

statesmen as well as Democrats, they sought to

make their government enduring by guarding

against the excesses which had so often brought

popular governments to destruction. They es

tablished a government which Lincoln called
lof the people, by the people, for the people,’

and in order effectively to create it they adopted

limitations which would make its continued

existence possible. They knew that, if the gov

ernmental energy became too much diluted and

dissolved, the evils of anarchy would result, and

that there would follow a reaction to the other

extreme, with the resulting overthrow of popular

rights. They saw clearly the line over which

they might not pass in retended devotion to

the democratic idea wit out establishing gov

ernment of the demagogue, by the demagogue,

and for the demagogue, with the recoil in favor

of autocracy sure speedily to follow."

Great Britain. “Before and After the Veto."

By Edward Porritt. North American Review, v,

194, p. 505 (0a.).

Reviewing the significant events of the past

few months, the writer incidentally makes an

observation likely to introduce readers to a novel

aspect of the case. "There is no ground," he

says, "for the apprehension that the House of

Lords will sink into a chamber like the House of

Lords in the old Parliament of Ireland, or like

the Senate at Ottawa. Power of delay for two

sessions in a country where the people are so

politically well educated, so politically alert,

and on whom party ties are so little binding, is

an enormous power. It is a power that will give

a new importance to the House of Lords, and

furnish an infinitely larger field of political ser

vice for its men of ability and distinction."

"The Referendum in Great Britain." By Her

bert W. I-Iorwill. Political Science Quarterly, v.

26, p. 415 (Sept.).

A summary of the arguments advanced in the

recent discussion of this issue by English party

leaders. “The referendum, if not yet acclima

tized in England as a method of government, has

at any rate been acclimatized as a political

issue."

d See Direct Government, Legislative Proce

ure.

Hindu Law. “Indian Law and English Legis

lation, II." By Justice Sankaran Nair. Contem

porary Review, v. 100, p. 349 (Sept.).

"Are the Hindus to be told that so long as

they remain Hindus by religion they must fol

low the Hindu Law? There is no Hindu Church

authorized to declare what Hinduism is. The

differences in doctrine and ritual between some

of the sects are wider than those which separate

them from Christianity or Mohammedanism.

Among the sects are some, not small in numbers,

who deny the authority of the Vedas, do not

recognize the caste system, and accord to women

a position very diflerent from that allowed by

Hindu Law as interpreted by the Courts. Yet

all these are Hindus governed by Hindu Law.

Is the British Government justified in coercing

the modern Hindu into the profession of a phase

of Hindu religion which he believes he has out

grown? . . . For the government the simplest

course is to say to the reformers: ‘If you are not

willing to follow your Hindu Law, give it up.

You are at liberty to follow the Indian Succession

Act, or a Marriage Act like III of 1872. In our

opinion that is a law fit to be ado ted by any

modern society, but we do not wisli to force it

on you. You are at liberty to follow it if you

choose.’ '

History. "Polk and the Oregon Compromise

of 1846." By R. L. Schuyler. Political Science

Quarterly, v. 26, p. 443 (Sept.).

Reviewing the controversy with England re

garding the Oregon boundary, the writer seeks

to give Polk credit for his share in promoting a

ceable adjustment. He complains that Polk

fig: wrongly been condemned by historians with

out a fair hearing.

"Cleveland's Administrations." By James

Ford Rhodes. Scribncr’s, v. 50, p. 496 (Oct.).

"It may be safely affirmed that Cleveland did

more for the cause of civil service reform than

any President except Roosevelt, whose work

both as commissioner and as President mark

him as the chief promoter of this phase of good

government; but Cleveland's task in his first

administration was the more difficult. . . .

“Had Cleveland understood Congress and pos

sessed the art of facile negotiation that belonged

to his successor, McKinley, he could undoubtedly

have brought the contest between himself and

Gorman to a drawn battle and so secured a
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better bill. . . . Gorman was the father of the

law, posing as the conservative protector of

American industries against what was regarded

as the revolutionary designs of the President and

the House. Yet if the history and tradition

of the party and the platform of 1892, on which

the Democrats came into possession of the gov

ernment, are the test, the faithful Democrat is

Cleveland, not Gorman."

International Arbitration. "The Concept

of Legality in International Arbitration." By

Prof. Paul S. Reinsch. 5 Journal of International

Law 604 (July).

Possibly the most important article of the

month.

"In the drafts for general arbitration treatise

recently submitted by the American Government

the term 'justiciable' is used, it being provided

that arbitration shall not be obligatory in case

one of the nations considers the subject-matter

of controversy not internationally justiciable.

It will be necessary to determine how far this

new term coincides in its application with the

concept of legality.

"Legality in international law has heretofore

in the absence of authoritative judicial and legis

lative organ, been associated with the idea of

universal acceptance or custom. . . . It is,

however, apparent that clear thinking demands

that the term legal should be associated with some

such definite external criteria as universal accept

ance or declaration by a definite, authoritative

tribunal. In this sense comparatively few rin

ciples of international law can be said to ave

achieved the status of recognized legality. . . .

"It is ap rehended by many writers, among

whom Mr. aty may be cited, that the applica

tion of the concept of legality in international

arbitration is inopportune and dangerous, as it

involves the subjection of the flexible life of the

state to the rigid criteria of legal reasoning.

They object to having the atmosphere of civil

law courts brought into international affairs.

It is true that the development of law, both in

Rome and in England, has followed out certain

very rigid standards. We need only think of

the doctrine of consideration and of real prop

erty law in England. In awarding its reme

dies, the English common law has strictly ad

hered to the idea that nothing could be measured

in terms of law that did not have money value.

Actions were, therefore, not allowed unless

pecuniary damages could be alleged. We have

noted the reflex effect of this reasoning in the

reluctance of international commissions to take

up questions of national dignity and honor,

which manifestly cannot be adjusted according

to mere money standards. But it must be re

membered that the other portion of English

law, the system of equity, is more flexible in its

remedies, that it grants injunctions and decrees

specific performance. The general concept of

equity is, of course, even broader than that

contained in the English system of that name.

It involves the application of general standards

of justice, and the determination of what in

good faith ought to be performed. Questions

involving such considerations have now already

come before international tribunals.

cated their dignity and honor. . . .

"It will be seen, therefore, that in international

arbitration the concept of legality tends to

broaden out into interpretations which are based

upon ideas of equity, justice and fair dealing.

The term ‘justiciable' is, therefore, not confined

to what is legal in the strictest sense of the word,

but it also, if we consult the recent experience

of nations, would be held to cover any matters

in which a definite ascertainment of inter

national dut and propriety is desirable. \Vhen

ever the rig tfulness and justice of conduct is

capable of determination by a body of impartial

judges, a judicial question exists. To confine

the word ‘justiciable' to narrower, purely legal

limits would be dangerous in several ways. . .

Sovereignty is not a question of law, but of

fact . . . . Each sovereign society still has to

rely upon the virtue within itself alone for the

maintenance of its political power. . . . The

matter of the distribution of populations

over the globe will be determined yet for a

while by other forces than legal rules. This is

also true of such great national policies as that

which is known as the Monroe Doctrine. . . .

When international justice has been given a

sword. then, indeed, her sway will cover some,

if not all, of the matters here mentioned."

"The Function of Private Codification in

International Law." By Hon. Elihu Root. 5

Journal of InternationalLaw 577 (July).

Address of the President. delivered at the

fifth annual meeting of American Society of

International Law last April.

"What subjects shall be ‘ripe for embodiment

in international regulation’ when the next great

law-making council of the nations convenes;

where lies the greatest need; in what direction

are the lines of least resistance; upon what sub

ject is general 0 inion most nearly ready for

crystallization? hat some subject shall be

ready with opinions sufficiently matured to

make it possible for a conference within the short

space of a few months to reach effective conclu

510115 is vital to the continuance of the progress

in which we are all so deeply interested. Now,

as heretofore, the work of pre ration must be

done chiefly upon private an unofficial initia

tive. Codifiers must draft and systematize and

clarify. Associations must discuss and obviate

objections, and reconcile the philosophical and

the practical, and work out conclusions and edu

cate opinion. Industry, learning, accurate

thought, knowledge of practical affairs, and

breadth of view must prepare the definite ex

pression of what has been found to be just and

reasonable, so that there may be that formal

acceptance which shall make it international

law. The necessity of this development of

international law to the movement for inter

national judicial settlement is well illustrated

by the Conference of London."

International Law. See International Arbi

tration, Neutralization, Panama Canal Fortifi

cation.

The Casa

Blanca controversy involved the relation of two

sovereign Powers and might well have impli
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Legislative Procedure. “The Syndication

of the Speakership." By C. R. Atkinson and

C. A. Beard. Political Science Quarterly, v. 26,

p. 381 (Sept.).

The writers review the ‘parliamentary practice

of the National House 0 Representatives from

the first, and describe the dramatic develop

ments leading to the Speaker's being deprived

of the power he had previously exerted through

the Committee on Rules. They think it too

early to determine whether the new arrangement

will meet the test of efficiency. How strong a

directing body it may produce, in the Committee

on Rules, and how successfully the system may

meet parliamentary situations as they arise,

only the future can determine.

Local Government. See Direct Govern

ment.

Monopolies. “The Father of the Anti-Trust

Law." By Francis E. Leupp. Outlook, v. 99,

p. 271 (Sept. 30).

"Looking over the legislative record, we find

that what we know as the Sherman act is not a

Sherman act at all. Mr. Sherman had nothing

whatever to do with it beyond holding a place

for it on the Senate calendar by putting in an

impossible bill of his own. If it is to be named

in honor of anyone, its proper title is the

Edmunds Anti-Trust Act."

Neutralization. “Some Effects of Neutrali

zation." By Cyrus F. Wicker. 5 Journal of

International Law 639 (July).

"Permanent neutrality has developed out of

a privilege, applied to sin le states. into a power

available to the peace- oving, colony-holding

nations of today. It can no longer be misjudged

as a restriction upon free development. It has

been seen that neutralized states may erect

fortresses in their own defense, that they may

enter into alliances except those for purposes of

offensive war, that they may direct their internal

affairs exclusive of forei n control, that they

may acquire colonies, an finally that they may

conclude treaties for commerce and friendly

trade. . . .

“Neutralization is the remedy lying ready to

our hands for removing not only the causes of

war, but also the intolerable burdens of armed

peace. There is no loss of honor to a state in

accepting neutralization and no occasion for

shame in granting it to colonial possessions. . . .

South America in particular may propose it

for one or all of her states, and b union in this

respect maintain before the worl any principle

of permanent neutrality to which she wholly

gave her an port. Not only would her growing

nations be I'reed from the crippling burdens of

competitive militarism, but also, once prejudices

and the fear of ag ression removed, a way would

be opened to a riendly and far more stable

relationship toward all the world which could

not fail to meet with the approval of the Powers.

This result in the futherance of national develop

ment and international peace would be inesti

mable; it is also possible."

See Panama Canal Fortification.

Old Age Relief (Contributory). “Com.

pulsory Old-Age Insurance in France." By

I. M. Rubinow. Political Science Quarterly,

v. 26, p. 500 (Sept.).

The law of 1910 is explained in detail, as

"marking an im rtant advance in French

social legislation.’ Earlier bills are described

by way of introduction.

Panama Canal Fortification. "The Canal

Fortifications and the Treaty." By Crammond

Kennedy. 5 Journal of International Law 620

(J 111)’)

“The right of the United States to fortify the

canal, as defined by herself in her treaty with

Panama, is expressl conditional, and may never

need to be exercise if the condition is observed,

as it ought to be, by the parties concerned."

The writer makes a strong plea for neutrali

zation.

"If, notwithstanding such examples of neutral

ization as Switzerland, Belgium, Luxembourg

the Black Sea, the Straits of Magellan and the

Suez Canal, we have no faith in the honor or

common sense of nations, and if we are not

willing to depend upon the efliciency of our navy,

we might at least postpone the mounting of the

guns on the fortifications of the canal until

Admiral Mahan's hypothetical power or the

President's ‘irresponsible force or nation‘ shows

some sign of its existence and of its intention to

challenge the civilization of the age by attacking

or interfering with the use of the waterway

between the two oceans."

See Neutralization.

"The Right to Fortify the Panama Canal."

By Prof. Eugene Wambaugh. 5 Journal of

International Law 615 (July).

Professor Wambaugh, briefly reviewing treaty

stipulations and Lord Lansdowne's memorandum

on the Hay-Pauncefote treaty, concludes that

the United States has a clear legal right to fortify

the canal, but he intimates that a larger ques

tion of public policy remains.

Procedure. “Law and Equity in the Federal

Courts—Abolishing the Distinction and Other

Reforms." By Prof. Roscoe Pound. 73 Central

Law Journal 204 (Sept. 22).

From a searching examination of decisions of

the Supreme Court Professor Pound draws these

conclusions: —

“(1) The Constitution gives the courts both

legaland equitable jurisdiction, that is, the power

to give_ both legal and equitable remedies, so

that neither may be taken away by legislation.

"(2) . The Constitution preserves a right to a

jury trial of legal issues triable only in an action

at law under the common law, which cannot be

taken away, though it may be waived by the

party entitled.

“(3) If the remedies and the right so secured

are not taken away or impaired, the mere man

ner in which the remedy shall be sought and the

issue to be tried shall be presented is subject to

legislative control.
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"(4) Hence, if anything, legislation only

requires the present complete and absolute

separation of law and equity in federal pro

cedure. . . .

“in some ways the federal courts are much

better situated to allow this desirable practice

without legislation than was the Sn reme Court

of New Hampshire. in the federa courts, the

practice at law by statute conforms to the state

practice, which almost everywhere allows amend

ment from law to equity or vice verso. The

practice in equity, by statute, is subject to

regulation by rules of court. With full legal and

equitable jurisdiction in all the federal courts,

it would seem that, unless the long line of dicta

above quoted afford an insuperable obstacle,

the power to make equity rules might well be

invoked and obviate the interference of Congress.

Moreover, there is good federal recedent for

such amendment without even a ederal equity

rule. (Schurmeyer v. Life Ins. Co., 171 Fed. 1.)"

Public Ownership. “Aspects of Public

Ownership, III." By Sydney Brooks. North

American Review, v. 194, p. 541 (Oct.).

“The superiority of private over municipal

trading in all that appertains to the business

side is a factor of the utmost moment and must

be held to go a long way towards justifying the

exclusion of local authorities from competitive

industries."

Real Property. See Torrens System.

Social Reform. “What of the Individual?"

By Samuel P. Orth, Assistant United States

Attorney, Cleveland, Ohio. North American

Review, v. 194, p. 517 (Oct.).

"Every function of society, governmental,

social, religious, and economic, will ultimately

bring its influence to the adjustment of the

balance between the individual and the group.

It can be no artificial ad'ustment, it must be a

natural co-operation. ociety must not be

robbed of the incentive to individual effort and

reduced to a common and degrading monotony,

a listless indolence fed by the state. Nor can

it remain the prey of plutocratic greed. People

are not to be plundered, nor are they to be

plunderers, but to be co-workers."

State Insurance. See Old Age Relief.

Taxation. “Taxation and Natural Law."

By Prof. John Bates Clark. Columbia Univer

sity. Atlantic, v. 108, p. 485 (Oct.).

As a substitute for a. system of taxation wrong

in principle, taxing individuals on what they own,

Professor Clark proposes a system through

which, in accordance with the operation of an

economic law, invested wealth may be made to

pay taxes with the same fairness to individuals

as if the owners of such wealth could be identi

lied and personally taxed on their holdings.

His plan is that the state tax all instrumentali

ties of roduction. The effect would not be to

diminis the entire fund of capital in use, but

to keep it intact; nor would the profits of pro

ducers be diminished by the burden. which would

be shifted to owners of capital- the producer

maintaining himself in as favorable a position

as before, not through any increase of the prices

on his manufactured goods, but through a general

reduction of the rate of interest. Interest always

tends to equal the product that can begotten

from the marginal part of social capital.

Torrens System. “Title Insurance Which

Does not insure." By Gilbert Ray Hawes.

Insurance Times, v. 44, p. 251 (Sept.).

"It is a well-known fact that every policy of

title insurance is so loaded down with exceptions

in Schedule B, and long conditions printed in

fine type on the bark of the policy, that it is

almost impossible to compel the title insurance

companies to pay any loss or damage. It is

only where a suit has been actually brought for

trespass, eviction or ejectment that the title

insurance companies agree to defend the same.

But they do not agree to cancel the li: pendent;

by bonding the property, and, consequently,

the property holder finds himself with a law suit

on his hands which may continue for years, and

during which time he can neither sell nor mort

gage his property."

Workmen's Compensation.

setts Workmen's Compensation Act."

Notes 105 (Sept.).

A detailed synopsis of the Massachusetts act,

to which is appended the opinion of the Justices

of the Massachusetts Supreme Court sustaining

its validity.

“Massachu

15 Law:

Miscellaneous A rlicles of lnleresl to the

Legal Profession

Biography. Gentilis. “Albericus Gentilis."

By Thomas Willing Balch. 5 Journal of Inter

national Law 665 (July).

“Grotius himself acknowledged his t in

debtedness to Gentilis, and as Hallarn has

pointed out, the arrangement of the first and

third books of Grotius treatise on ‘The Law

of War and Peace’ is practically the same as

that of the work of Gentilis on ‘The Law of

War.’ "

Jellinek. "Georg Jellinek." Editorial. 5

Journal of Internalional Law 716 (July).

Professor Jellinek, one of the leading authori

ties of the world on political science, died last

January, at the age of sixty. He was the son of

an Austrian Jewish Rabbi and theologian, and

succeeded Bluntschli at the University of

Heidelberg. “Dos Recht des Modernen Staates"

(1900) was his greatest work. It "represents the

goal of Professor Jellinek's efforts-the sum

mary of his many notable achievements. It is

a storehouse of condensed learning, a model of

scientific method, a masterpiece of juristic

research."

Besides being a man of most profound intel

lect, Jellinek was also a splendid type of the

university teacher, taking an affectionate inter

est in all the students his great reputation

gathered about him.
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LaFollette. "Autobiography." By Robert M.

La Follette. American Magazine, v. 72, p. 660

(Oct.).

The first instalment of Senator La Follette's

autobiography, which he claims he wrote solely

to exhibit the "struggle fora mare representative

government." He here writes of his career, be

ginning at the time when he was a poverty

stricken lawyer, up to his service as district

attorney.

Detection of Crime. "The Insurance

Agent." By Harvey J. O'Higgins. McClure's,

v. 37, p. 599 (Oct.).

The fascinating narrative of how W. J. Burns

went to Versailles, Indiana, disguised as an

insurance agent, and secured evidence for

Attorney-General Ketcham of the lynchings of

September, 1897, in Ripley County.

Railway Accidents. “Speed." By Charles

Edward Russell. Hampton-Columbia's, v. 27,

p. 444 (Oct.).

"The heart of the trouble with the American

railroad is the way it is financed. It is always

leasant to read of the great fortunes that have

en dug by a few men out of the American

railroad system. It is not so pleasant to reflect

that these fortunes have cost us an enormous

amount in needlessly high freight rates, and have

taken another toll in human life. We pay for

:il‘lemf'lll with our pocketbooks and also with our

ives.

Latest Important Cases

Carriers. Limitation of Liability for

Loss ofBaggage —— Subject for State Regu

lation —- Interstate Commerce Law Does

not Apply —Limitation Void in Absence

ofExpress Contract or Assent of Passenger.

Mass.

The Supreme Court of Massachusetts

decided in the case of Hooker v. Boston

& Maine R. R., 95 N. E. 945, that

notwithstanding the provision that a

railroad may not be liable for more

than $100 in case of loss of a passenger's

baggage, the railroad may still be liable

for the full value of the baggage when

the passenger knew nothing of the regu

lation and did not assent to it.

The facts were as follows: The plain

tifi passenger in this case left Boston

on September 16, 1908, to go to Lake

Sunapee, N. H. Her baggage was handled

by the agents of the hotel at which she

was stopping in Boston and she did not

receive her checks for her two trunks

and a suit-case until the day after her

arrival at Lake Sunapee. On Septem

ber 17 the station at Lake Sunapee was

burned and the plaintiff's baggage was

destroyed in the fire. The two trunks

were worth $35 and $20 apiece and the

suit-case $12, exclusive of the contents,

which were valued at $1,904.50.

Judge Harris in the Superior Court

had awarded a verdict of $2,133.04,

which the Supreme Court sustained on

exceptions, saying:

“The pivotal question is whether the

limitation as to liability for loss of bag

gage transported without extra charge

is a part of the passenger rate or tariff,

or whether it is a subsidiary incident to

the main matter of fare. We are of

opinion that it is not an essential ele

ment in the fare for transportation of

passengers. Limitation of liability by

contract in case of loss has not been

abolished by the interstate commerce

act. Reasonable agreements in this re

gard are upheld. . . .

"A rate established by a carrier and

stated in its schedule as filed to be de

pended upon certain limitations of lia

bility can have no higher or different

character than a like rate conditioned

by a contract upon the same limitation
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of liability. The carrier cannot make

something of a rate merely by calling it

by that name. It cannot convert that

which is in its essence a subject for regu

lation, according to the law or policy

of the several states, into the inexora

bility of a rate protected by federal

laws. . . . As we have pointed out,

there is no doubt that by the common

law of this Commonwealth the plaintiff

was not bound by the limitation of lia

bility of which she was wholly ignorant.

She could have been restricted in right

of recovery only by express contract or

by assent to a known regulation."

Child Labor Law. Child Employed

in Violation of the Act Has Right of

Action for Physical Injury-Private

Right Arising from Breach of a Statutory

Duty. Mass.

In Berdos v. Tremont & Suflolk Mills,

decided by the Massachusetts Supreme

Court July 25, the plaintiff was less

than fourteen years old, St. 1909, c. 514,

s. 56, prohibiting the employment of

children under fourteen years of age in

factories. He sued the company for

injuries received by his being cut by

machinery in the cotton factory of the

defendant, in whose favor a verdict was

directed by the Superior Court. The

Supreme Court held the direction of a

verdict for the defendant reversible

error, and sustained exceptions.

The Court (Rugg, J.) said:—

“It is a general rule of statutory

interpretation that a violation of a duty

created by statute, resulting in damage

to one of the class for whose benefit the

duty was established, confers a right of

action upon the injured person.

"A difficulty often arises to determine

whether a private right arises for breach

of the statutory duty imposed or whether

the only consequence is to subject the

violatortopunishment. ltis not enough

for a plaintifl' to prove a violation of a

statute concurrent with his injury, but

he must go further and show that a con

dition to which the statute directly relates has a casual connection with his

injury. It becomes necessary to deter

mine the purpose of this statute. . . .

“This statute is a declaration of legis

lative policy that parents and guardians

or children undertaking to act in their

own behalf shall no longer be permitted

to bargain at all as to the work of chil

dren of tender years in specified employ‘ments. It relates to a class who are 1835i

able to protect themselves by apple‘ciating and avoiding danger, or t0 re

quest instructions as to matters beyond

their understanding, or to arrange l)?’

contract for their protection, or to resist

any compulsion arising from their 0W1

necessities or other circumstances. Th?“

would be difficulty in discovering ‘n'

stances of failure to comply with the

law arising from a tendency of both

parties to such failure to conceal the

wrong-doing. The statute has to d0 “ll-h

the protection of childhood. It pertains

to a subject of universal interest funda

mentally vital in its broader hearings to

the future of mankind. These considera

tions require the inference that the ffm'

edy intended by the Legislature against

the delinquent employer was not 60"‘

fined to the delinquent one. The Fight

of civil action in addition may well have

been regarded asamoreeflicacious means

of compelling observance of the law

Therefore, while the public purposes Of

this act are important, any member of

the public so situated with reference?

its subject-matter as to suffer Spec”!

damage by its infraction has a fight of

action. . . .

“Apparently the sole cause of tile

injury was the temperamental uneas"

ness and heedlessness of the consequence

of restless movements characteristic Oi



Latest Important Cases 595

childhood when placed in the midst of

rapidly moving machinery. Hence the

violation of the statute may have been

found to bea contributing or perhaps the

sole cause of the injury suffered. The

result is that the defendant is entitled

to go to the jury upon the question of

his own due care."

Election Laws. Ballots—-Statute Pre

venting Separate Nominations from Ap

[bearing in Separate Columns —— Inde

pendent Voting — Constitutionality ofLaw

Prescribing Form of Ballot. N. Y.

TheTammanyamendment to the New

York election law, known as the Levy

law, passed in the last session of the

New York legislature (Laws of 1911,

c. 649), so changed section 331 of the

Election Law as to prevent the name of

a candidate from appearing more than

once on the official ballot. As amended

the law read: ——

"If any person shall have been nomi

nated by more than one political party

or independent body for the same office,

his name shall be printed but once upon

the ballot and shall appear in the party

column of the party nominating him

which appears first upon said ballot,

unless the said candidate shall by a cer

tificate in writing duly signed and

acknowledged by him request the cus

todian of primary records to print his

name in the column of some other party

or independent body which shall have

nominated him, in which event his name

shall be printed in such other column

only."

The Supreme Court (Gavegan, J.) in

a test case declared this provision un

constitutional, on the ground that the

Legislature could not so legislate as to

induce partisan voting by making inde

pendent voting difficult, and that the act

was an arbitrary and unlawful discrimi

nation in favor of one class of voters.

This decision coming before the Appel

late Division on appeal, Justice Clarke

rested his dissenting opinion on a similar

ground, saying that this provision was

“solely intended to prevent political

combinations and fusions, and this is

the very thing that I insist there is no

right to prevent or hamper."

The Appellate Division declined, how

ever, to take this view of the law, the

majority opinion of the Court (Ingraham,

P. J., McLaughlin, Miller and Dowling,

JJ., concurring), rendered Sept. 28,

holding that the regulation applied

merely to the form of the ballot and the

position of names thereon; "it leaves

each political party unrestricted power

of nomination; gives to an elector the

unrestricted and unimpaired power to

vote for any person he chooses for the

office to be filled. and gives to each

aspirant for the office the right to have

his name printed upon the ballot as a

candidate of any party or independent

body for any office to which he aspires

if he obtains a nomination by either a

political party or an independent body

of citizens. . . .

l‘To declare an act of the Legislature

void or violating a constitutional provi

sion it is essential that the act of the

Legislature should be in violation of

some specific provision of the consti

tution." (Matter of Hopper, reported

in N. Y. Law Journal, Oct. 2.)

The Court of Appeals reversed the

ruling of the Appellate Division on

Oct. 10, in a unanimous decision written

by Chief Judge Cullen. The Court

said: —

"Constitutional provisions imply that

every elector should have the right to

vote with equal facility to other voters,

or, to speak more accurately, without

undue discrimination against him as to

the manner of casting his vote. . . .

“While the constitution does not guar
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antee that the elector shall be allowed to

express his wish by a single mark, our

position is that he is guaranteed the right

to express his will by a single mark if

other voters are given the right to ex

press theirs by a single mark, and there

is no difficulty in according the right to

all.

“inequality in the facilities afforded

the electors in casting their votes may

defeat the will of the people as tho

roughly as restrictions which the courts

would hold to operate as a disfranchise

ment of voters."

The opinion argued that if it were pro

vided “that the candidates of the party

polling the highest vote at the last elec

tion should be printed in one column

and the electors allowed to vote there

for by a cross mark, while all other

candidates were required to be voted for

by writing or pasting their names on

the ballots, Ithink no one would hesitate

to condemn the scheme as unconstitu

tional." (Matter of Hopper, N. Y.

Law Jour., Oct. 16.)

Federal and State Powers. See

Carriers.

Monopolies. Rights of Patentees to

Restra'in Competition — Coerc've Con

tracts with Dealers Not Forbidden by

Anti-Monopoly Statute. England.

A recent British case is of interest as

involving questions presented by our

own law of monopolies as affected by

the rights of owners of patents. In

National Phonograph C0. of Australia,

Ltd. v. Menck (1911, A. C. p. 336) the

Judicial Committee of the Privy Council

dealt with a subject similar to that

underlying the pending Massachusetts

suits brought against the United Shoe

Machinery Co. under the Sherman anti

trust law. The National Phonograph

Co. sold the phonographs and phono

graph records of which they were the

patentees to jobbers, and the goods

reached the retail trade under dealers' icontracts with the company, rendering

the dealer liable to be withdrawn from

the dealers’ list of the company if he

undertook to undercut prices or to

introduce rival goods by way of ex

change. The dealer Menck was removed from the company's list, but

persisted in dealing in the company's

articles, and on being sued by the com

pany was adjudged by the High Court

of Australia free to deal with the pat

ented articles as ordinary articles of

commerce.

The Privy Council reversed this deci

sion, holding that the law applicable I0

the case was not that governing ordi

nary rights in personal property- On

the contrary, the right to the privilege

under the patent must be treated a5

distinct from the right of ownership1n

the article itself. It was demonstrated

by a clear course of authority starting

with Belts v. Willmott, in 1871, and run‘

ning through all the cases referred to by

Gi'ifilth, C. J., that it was open to a

licensee, by virtue of his statutOl')v

monopoly, to make a sale sub M04103“

accompanied by restrictive conditions

which would not apply in the Case of

ordinary chattels; secondly, that the

imposition of these conditions in the

case of a sale was not presumed, but’

on the contrary, a sale having occurred‘

the presumption was that the full fight

of ownership was intended to be Vest

in the purchaser; while thirdly’ the

owner's rights in a patented chattel

would be limited if the knowledge 0’

conditions imposed by the patentee or

those representing the patentee were

brought home to him at the time?

sale. The right of patentees t0 festram

competition by means of coercive con'

tracts with dealers was thus conceded’

Patents. See Monopolies.
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HOUSE OF GOVERNORS ACTS

WITH UNDUE HASTE

T IS unfortunate that the third

annual Conference of the House

of Governors should have furnished

ground for any suspicion that the chief

function of this body may be to antago

nize the federal Government and to at‘

tack the methods of the federal Supreme

Court. If the principal mission of the

House of Governors is to champion the

cause of state rights, in the face of sup

posed encroachment by national agencies,

it can have so little usefulness that it had

better be abolished. If on the other

hand it is to take a proper view of its

functions, as a body representing citizens

of the United States, subject to its laws,

and is to take steps to co-operate for the

promotion of the collective welfare of

the states, for the realization of ideals

which a union of states may legitimately

entertain, its opportunities for useful

service to the American people are un

bounded.

The recent Conference was marred by

a partisanship which led the members to

forget the legitimate objects of their

organization. The serious and impor

tant work awaiting the attention of the

Conference, in outlining beneficent proj

ects of legislation and administration,

while not entirely thrust aside, was rele

gated to a position of minor importance.

Chief attention was focussed upon an

issue not without a certain importance

of its own, but of farless moment than the
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prejudiced and somewhat puerile action

of the Conference served to indicate.

The state rights theory is not in need of

so boisterous a vindication as the Con

ference gave it. There have been no

decisions of the United States Supreme

Court crippling the rights of the states,

nor is there any ground for the fear that

the Supreme Court will not act dispass

ionately in protecting the states from

any undue extension of federal power

over the commerce within their borders.

Judge Sanborn in the Minnesota Rate

cases (Shepard v. Northern Pac. Ry.,

184 Fed. 765) gave expression to a very

moderate doctrine. This is what he

said:

"The nation may regulate interstate fares and

rates and all interstate commerce. To the extent

necessary completely and effectually to protect

the freedom of, and to regulate interstate com

merce, but no further, it may, by its Congress

and its courts, effect and regulate intrastate

commerce. To the extent that it does not sub

stantially burden or regulate interstate commerce,

a state may regulate intrastate commerce and the

fares and rates therein within its borders, but no

further, It may enforce regulations of intrastate

commerce and its fares and rates which only inci

dentally or remotely affect interstate commerce.

But state laws, orders and regulations concem

ing intrastate commerce, or the fares or rates

therein, which substantially burden or regulate

interstate commerce, or the fares or rates therein,

are beyond the powers of the state, and unconsti

tutional and void. And where the attempted

exercise of the power of a state to regulate intra

state commerce, or the attempted exercise of any

of its other powers impinges upon or conflicts

with the constitutional power of the nation to

protect the freedom of, and to regulate, interstate
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commerce and the fares and rates therein,

the latter must prevail because that which

is not supreme must yield to that which is

supreme."

It is difficult to imagine what there

was in this decision to excite the ire of

the Governors of twenty-five states.

Throughout Judge Sanborn recognized

the right of the states to regulate com

merce purely of an intra-state character.

Can the Governors have read the deci

sion? Governor Harman, in fact, con

fessed that he had not heard of it before

he attended the Conference. Governor

Aldrich of Nebraska showed his lack of

ability to take an unprejudiced view of

the matter, by his intemperate denunci

ation of those minor federal judges who

are “trying to tyrannize state govern

ments." Governor Hadley of Missouri

has long agitated too assiduously this

issue of state regulation of rates to be

in a position to speak with authority. ‘

Of the other Governors the majority

voted on political party lines, affecting

disdain for the centralizing tendencies of

the Administration, which are supposed

even to impair the independence of the

Supreme Court. It was a singular

situation, conducive to the triumph of

overzealous partisanship, and crowned

with a sensational exploit.

While it is scarcely to be supposed

that the House of Governors would have

passed such an important vote without

having the text of Judge Sanborn's

opinion before them, we are inclined to

the belief that their action is to be

explained only on the theory that the

majority of those present had taken no

pains to study it. We find nothing in

Judge Sanborn’s decision opposed to

the doctrine already laid down by the

late Mr. Justice Harlan in the Western

Union and Pullman cases (30 Sup. Ct.

Rep. 190, 232), or marking any such

advance in “broadening" the scope of

the interstate commerce clause as has

been supposed to have occurred.

Not long ago a Southern state official

who went West to attend the meeting

of Attomeys-General was amazed to

hear Westerners talking state rights with

While he

in state

rights in the sense in which that term is

generally understood by conservative

Southern Democrats, he felt a duty to

rest upon him, the representative of a

state that had poured out her blood for

the sake of Calhounism, to remind his

associates from the \Vest that their

doctrine of state rights was of an en

an utter lack of moderation.

was himself a firm believer

tirely different brand than that with

which he was familiar.

The action of the House of Governors,

while of itselfdramatic rather than argu

mentative, and offering no criticisms of

the law which may be seriously weighed,

may nevertheless be a surface indica

tion of the direction in which a certain

current of public opinion may have been

moving since the doctrine of state

burdens on interstate commerce was

first declared. The National Associa

tion of Railway Commissioners, meeting

at \Nashington, D. C., Oct. 12, approved

the action taken by the Governors at

Spring Lake, and adopted a resolution

providing that no injunction should be

granted by a United States court to

stay the enforcement of any order

“made by a commission authorized by

state laws to regulate or control common

carriers or other public service corpora

tions.” It is possible, therefore, that

the Supreme Court will be induced, by

a more powerful pressure of local inter

ests than has yet shown itself among

the populations of the several states, to

introduce some new qualifications into

its view of the scope of the commerce

clause. But any such modification is

sure to be slight, as our Supreme Court
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is not composed of the sort of judges

whose favorite pastime is to revamp the

Constitution.

So far as the procedure adopted by

the Conference was concerned, we agree

with our esteemed contemporary, the

New York Law Journal, that “the func

tion of the Supreme Court of the United

States as a determiner and settler of

important questions of law far exceeds

in importance its character as an arbi

trator of particular controversies.”

Consequently, if the states desire a

hearing in the Supreme Court in a con

troversy to which they are not a party,

but by which they may be indirectly

afiected, it may be right in theory to

accord them the right to appear, on

complying with certain formalities neces

sary to the dignity of the Court. There

is no precedent for such an intervention,

and what formalities the etiquette of

the Court might require to be observed

may be problematic. But the vote

instructing representatives of the Con

ference to present their case, lacking the

usual deference shown our highest tribu

nal, there having not even been a

direction to pursue this action "by

leave of the Court," undeniably failed

to conform to the proprieties which

should govern the interrelations of

judiciary and executive.

We find it very hard to treat the vote

as one of the sort which any deliberative

body of publicists might have passed.

Minnesota is amply able to defend

her own litigation, and a Conference

of Governors moved by a proper re

spect for the ability and fairness of the

Supreme Court would have been con

tent with the more authoritative and

dignified method of voicing its sentiment

in an appropriate resolution. Should the

Supreme Court consent to hear the rep

resentatives of the House of Governors

in the arguments of any of the rate cases,

whether as special counsel or in any other

capacity, the outcome can hardly fail

to show the futility of their intervention

in matters wherein their services are

superfluous.

 

AN AWKWARD QUESTION

RATHER good story of inept

advocacy in Mr. Birrell's Life of

Frank Lockwood, is pointed out by

Law Notes of London.

Once in the Court of Chancery a wit

ness was asked in cross-examination by

an eminent Chancery leader whether it

was true that he had been convicted of

perjury. The witness owned the soft im

peachment, and the cross-examining

counsel very properly sat down.

Then it became the duty of an equally

eminent Chancery Q.C. to re-examine.

“Yes," said he, “it is true you have been

convicted of perjury. But tell me: Have

you not on many other occasions been

accused of perjury and been acquitted?"

 

A LAY JUDGE'S CHARGE

N THE early history of New

Hampshire the judiciary consisted

of three judges of whom one was a

lawyer and the other two were selected

from the laity for their recognized

honesty and common sense. One of

these lay judges, Dudley, was pro

nounced by that eminent lawyer, Theo

philus Parsons, whose circuit in those

days included New England, one of

the best judges before whom he had

ever tried a case. At Raymond, N. H.,

upon his tombstone may be found

this inscription :—

HON. JOHN DUDLEY

DIED MAY 21. 1805

AGE 80

HERE LIES AN HONEST MAN

We are indebted to Dudley Roberts,

Esq., of Waltham, Mass, for a copy of

the following charge of Judge Dudley
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taken from the biography of Governor

Plummer of New Hampshire, and to

be found in the 57th N. H. Report,

King v. Hopkins: -—

THE CHARGE OF JUDGE DUDLEY

You have heard, gentlemen of the

jury, what has been said in this case

by the lawyers: the rascals. But no:

I will not abuse them, it is their busi

ness to make a good case for their

clients: they are paid for it and they

have done in this case well enough. But

you and I, gentlemen, have something

else to consider. They talk of law.

Why, gentlemen, it is not law we want

but Justice: they would govern us by

the common law of England. Trust me,

gentlemen, common sense is a much

safer guide for us—— the common sense of

Raymond, Epping, Exeter and other

towns which have sent you and I here

to try a case between our neighbors,—

clear head and an honest heart is

worth more than all the law of the law

yers. There was one good thing said

at the Bar, it is from Shakspere an

English player I believe, no matter, it

is good enough almost to be in the Bible.

It is this, Be just and fear not. That,

gentlemen, is enough in this case and

law enough in any case. Be just and

fear not. It is our business to do Jus

tice between these parties. Not by any

quirk of the law, out of Coke or Black

stone. Books that never read and never

will: but by common sense and common

honesty as between man and man.

That is our business and the curse of

God is upon us if we neglect or evade

or turn from it. And now, Mr. Sheriff

take out the Jury, and you, Mr. Fore

man, do not keep us waiting with idle

talk, of which there has been too much

already about matters which have noth

ing to do with the case. Give us an

honest verdict of which as a plain com

mon sense man youneed not be ashamed.

  

ESTABLISHED REPUTATION

PPLICATION for employment

was recently made to a Louisville

business man by a young chap from the

mountain region of the state. The Lou

isville man was favorably impressed

by the stranger, but as no references

were offered, he determined to hold the

application in abeyance until he could

personally look into the young man's

antecedents, which he could do when

next he visited that part of the state

whence the applicant hailed.

It was not long before the opportunity

was afforded. The Louisville man

sought out the sheriff of the young man's

home county and asked:

“Do you know Bill Sparks?"

“Shore, I know him."

“What kind of a young man is he?"

“Pretty fair."

“Is he honest?"

“Honest? Shore. Why, he's been

arrested three times for stealin’ and ac

quitted each time!"

 

STILL OPEN TO QUESTION

HEN former Senator Spooner

was making a very tellingspeech

on the Philippines he presented during

the course of his argument a sheet 0f

paper on which he claimed wasa letter

written by the late General Lawton some

time before his death.

Senator Pettigrew of South DakotaI

who had expressed doubts as to Wlw

wrote the letter, was on his feet in all 1”‘

stant in an effort to cast a cloud of doubt

over the authenticity of the par)?

Senator Spooner turned toward Pew‘

grew and after looking at him for a

moment he said:

“The Senator from South Dakota re‘minds me of a lawyer who was defend‘

inga prisoner charged with murder. The

evidence presented by the state shOWed
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that the defendant stood with a revolver

when the other man approached, and

fired it, and when he fired it the man fell

dead. On cross-examination of a witness

who saw it counsel said:

“ ‘Did you see this defendant?’ ‘Yes.’

‘Where was he?’ ‘Well, he stood so-and

so.’ ‘Did he have a revolver in his hand?’

‘Yes.’ ‘Was it pointed at the de

ceased?’ ‘Yes.’ ‘How far from him was

it?‘ ‘Twelve feet.’ ‘Did he fireit?’ ‘Yes.’

‘Did the deceased drop when he fired it?’

‘Yes.’ ‘Did you go to him?’ ‘Yes.’

‘Was he dead?’ ‘Yes.’ ‘Now, sir, I ask

you to inform the court and the jury

on your oath whether you saw any

bullet come out of the barrel of that

revolver.’ "

Pettigrew sat down, and as a tremor

of laugh ter went round the Senate cham

ber there was no further objection from

the Senator from South Dakota.

AN ANECDOTE OF MARSHALL

T IS related that once, as John

Marshall was traveling toward

Raleigh, North Carolina, in a stick gig,

his horse went off the road and ran over

a sapling, so tilting the vehicle that it

could move neither to the right nor to

the left.

As the Judge was thinking up a way

out of his dilemma an old negro came

along. “ ’Scuse me, sah," said he, “why

don't yo' back yo’ hoss?"

The jurist thanked him for the sug

gestion, backed the horse, and promis—ing to leave a dollar at the inn for the

good advice, went on his way.

The negro called at the inn, and found

the dollar awaiting him. He took it,

looked at it and said:

"He was a gen’l'man fo’ sho’, but" —

tapping his forehead significantly, "he

didn't have much up heah!”

PHYSICAL MARKS OF

IDENTIFICATION

RIMINOLOGISTS of France and

Germany are discussing a plan

for placing physical marks of identifica

tion on habitual criminals. Branding,

of course, would not now be tolerated,

and an offender, after the fashion of

Balzac’s Vautrin, is no longer to be

identified by the bringing of red letters

to view by a smart slap on the back.

Nevertheless some means of certain

identification might be of some aid in

the administration of justice.

German criminologists suggest tat

tooing as supplemental to the Bertillon

system, the character and location of

the mark to show the nature of the crime.

Taking a hint from the beauty doctor,

a French savant suggests the injection of

paraffin under the skin of the offender.

The paraffin in hardening forms a lump

and if removed, even then the mark of

the knife would leave a scar that would

answer in its stead.

Justly, of course, a serious objection

to this practice lies in the fact that such

marks would stand in the way of a crimi

nal desiring to reform and redeem his

past. This difficulty could be obviated,

it has been pointed out, by placing the

marks in such position on the body as

not likely to be observed.

A POPULAR PREJUDICE

“It is not generally known that in order to be

admitted to the bar in New York City it is neces

sary to show moral fitness as well as legal train

ing." — Hartford (Conn.) Times.

It is possible that the public, after all,

may infer from what it sees and hears

that a moral standard is not deemed nec

essary. But we did not know that so

strong a popular prejudice against the

lawyers of New York existed.
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MOTION DENIED

STEPPED into the court-room of

one of the judges of the Circuit

Court in Chicago.

"No, Judge. No, sir! No, sir, Judge:

he has no right to talk in this yere court

unless he files his appearance."

“Well, let's hear what he has to say‘,

anyway," replied the Judge with his“Mrs. George Jeflerson Washington

Jones v. Mr. G. J. W. Jones," roared the

clerk in his loud bass voice.

"I's representing the complainant in

that, Judge. I wants an order for the

payment of alimony and solicitor's fees.

My client —-"

“Anyone here representing the defend

ant?" inquired the Judge.

“If the Court please, I—"

“No, sir! No, sir, Judge! He can't

appear here. He can't talk. Judge, he

ain't got no right to say anything here.

He has no right to talk in this here

court whatever. No, sir! No, sir,

Judge —"

“Why not?" inquired the Judge.

“Because, your Honor, he hasn't filed

no appearance — he hasn't filed no ap

pearance yet, Judge, and until he files

an appearance he has no right to appear

here."

“Just a minute," interrupted the

Judge. “Let us see here. Who are you

appearing for?"

“I’s appearing for Mr. Benjamin

Thomas Moses, your Honor."

“Who is that?" inquired the Judge,

not catching the name.

“Don't you know who Benjamin

Thomas Moses is, Judge? Why, he is

the biggest colored attorney in this yere

city of Chicago. Why, your Honor, he,

he, he —"

“No, no, no; I don't care who he is.

What I want is his name. Benjamin

Thomas Moses. Now I have it.

“What have you to say about this?"

continued the Judge, addressing a neatly

dressed fine appearing young man. “Are

you representing the defendant?"

“Your Honor —-" he began, but was

interrupted by the colored lawyer.

usual suavity and good humor.

“Now, if the court please, I am not

here to represent the defendant or am

test the motion. I am simply here to

suggest to the court that this suit for

divorce was filed yesterday afternoon;

and that late last evening the defendant

was served with notice that they would

appear before your Honor this morning

and ask for solicitor's fees and alimony.

The defendant has not yet appeared,

and has yet ten days in which to do so

before he can be defaulted. Until he

appears or is defaulted, I suggest to

your Honor that the court has no juris

diction over the defendant and that any

order entered against him would be null

and void. That is all, your Honor."

“What have you to say as to those

facts?" asked the Judge of the colored

attorney. ‘

“Them is substantially the facts, your

Honor. He didn't think we was going

to give him time to come in and beat this

here motion, did he? I don't see for the

life of me how that lawyer ever got here,

as it is."

“Upon examining the files," con

tinued the Judge, “1 find they agree with

those facts. While some judges do allow

motions of this kind, I never have. I

hold that the court has no jurisdiction

over the man until he appears or has

been defaulted, and consequently can

render no valid order against him. Mo

tion is therefore denied.”

“Ah! ah! ah! Judge, your Honor, I

just knowed that there lawyer would

defeat my motion if he got here," consol

ingly added the colored lawyer.

“Motion denied. Call the next case,

Mr. Clerk," concluded the Judge.
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A PIONEER COURT

LITTLE off the road leading from

Xenia to Dayton, Ohio, was the

first court-house in that county, stand

ing with Owen Davis's mill on one side

of it, and ablockhouse on the other bank

of the stream. It was in 1803 that this

spot was selected by the court as the

seat of justice, and the first session was

held to complete the county organ

ization.

The court opened with a perfectly

clean docket, and for a short time it

looked as if it would have nothing to

do. It might have proved an inglorious

failure had not Owen Davis, the miller,

come to its rescue.

Everybody took advantage of court

day to drive to mill with his grist. Among

those who came from a distance was a

certain Smith from Warren County, who

had the reputation of helping himself to

pork wherever he found wild hogs in the

woods. Davis, having turned out the

grist for his friend, concluded to admin

ister a little pioneer law on his own ac

count, leaving the court to proceed in

a more conventional manner.

Accordingly he gave the unfortunate

Smith a sound drubbing, and having

finished it, burst into the primitive court

room, where the judges sat round a deal

table in solemn state and awful dignity.

“Well," said he, "I’m damned if I

haven't done it."

"Done what, sir?" demanded one of

the associate justices.

"I've whipped that hog-thief from

down the country, Ben, and l’ve made

a good job of it! What's the damage,

anyhow? What's to pay?"

Whereupon he pulled out a roll of

money and counted down several bills.

The Court looked on in silence, too

deeply horrified for speech.

"It's a fact," continued Davis, "I've

whipped him, Ben, and if you stole a hog

I'd whip you, too!"

This was too much for the Court, and

the sheriff was ordered to go out and

find the witnesses to the affray and take

them before the grand jury. The mil

ler's performance, however, had proved

contagious, and when the sheriff got

outside, he found a free fight going on,

and the grand jurors watching it. Every

body who had a grievance, or thought

he had, was trying to settle it in this

irregular fashion.

By the middle of the afternoon nine

indictments for affray and assault and

battery were presented in court, and be

fore evening the court found itself in

funds to the amount of forty dollars.

 

A FINGER'IIN EVERY PIE

OME years ago, during the lifetime

of the late Gen. A. S. Twitchell of

Gorham, N. H., a little incident arose in

court at Lancaster which madea laugh

for a moment. Lancaster is the shire

town of Coos county, N. H., and on this

particular occasion the court was in ses

sion with the late Justice Blodgett of the

Supreme Court on the bench. The

docket was being called on the first day

of the term, and it seemed to some of those

present that General Twitchell was in

every case that came along. He repre

sented either the plaintiff or the defend

ant, or else he had been requested by

‘‘Brother So—and-So, who was unavoid

ably detained from attendance, to ask

his Honor" that the case might be set

ahead one term, or marked for trial, or

entered neither party, or whatever else

it happened to be.

Finally they came to a case of, say

Smith v. Smith. There was a dead pause

for some time after Moses Hastings, the

veteran clerk of the court, called it out.

He repeated the call and gave the num
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Judge Blodgett explained afterward that

his only idea in calling on the General

was that this seemed to be the one case

of the entire lot that he did not have

something to say about, and he did not

want to see him slighted.

ber, and still there was no response.

General Twitchell, for a wonder, was

sitting silent.

judge Blodgett looked down upon him

with a benignant smile and asked, "What

would you suggest in regard to this case,

Brother Twitchcll?"

The General looked it up in his docket,

and witha puzzled expression on his face,

replied, “I hardly know, your Honor, but

perhaps it would be well to put it at the

bottom of the trial list."

 

THE WHO'S-WHO OF CRIMELAND

HE "Who's-Who" of America’s

criminals is a handsome volume,

bound in limp leather, a limited edition

“What is the case, anyway?" asked

the Judge to Moses, who replied that he

didn't recall a thing about it. All there

was on the docket was the number and

name of the case, no counsel having filed

appearances or anything else having

been pu on. He suggested that it might

be a divorce case, judging from the simi

larity of the names, but he had com

pletely forgotten how it came to be

there.

Just at that moment the door flew

open with a crash and amud-bespattered

individual flew in and rushed to the

bar, called to General Twitchell and

handed him a letter. General Twitchell

simply turned to the Court and said.

“One moment, your Honor," and then

opened the letter and glanced over it.

There spread over his face a fine smile

as he said, “This explains the mystery,

your Honor. That case is one of Brother

X —‘s and he is not able to be here. He

sent this letter by the stage and it broke

down and the driver has just delivered

it to me. He asks that this case of Smith

v. Smith be put at the bottom of the trial

list for the term, as he hopes to secure

the attendance of the witnesses by that

time."

He sat down and everybody laughed.

What had started as a joke of the Court

turned out to be just the right thing.

of which is issued every year or so.

Only members of “the four hundred"

of the criminal world find representa

tion in this register, and an entire page

is devoted to each individual mentioned.

Oflicially the volume is known as the

Identification Album of the National

Bureau of Criminal Identification, an

institution having headquarters at Wash

ington, D.C. Data for the album —which

is literally a blue book—are supplied

by the police departments of over one

hundred cities throughout the country,

and it is to these departments that the

volumes are distributed. Each branch

of criminal endeavor has a separate

chapter in the book, one telling of pick

pockets, another of forgers, and so on.

At the top of each page are reproduced

two photographs of a distinguished

criminal —a profile and full face. Be

low come name, aliases, age, height,

weight, general appearance, and marks

and scars. Bertillon measurements and

criminal record fill out the page.

Filed in the Bureau are about 75,000

identification cards dealing with crimi

nals not sufi’iciently famous to deserve

place in the “Who's-Who." Each of

these cards is similar to a page from the

book. About one-tenth of the total

number of cards are for women. About

one-fourth are for negroes.

T/u Edi!” will b: glad to rfuiwfar this department anyt/ting likely to entertain Ill! radar: of

t Gran Bag in MI way 0/ legal antiquitin, funk}, and ‘undoin
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USELESS BUT ENTERTAINING

Speaker (warming to his subject) — "What we

want is men with convictions, and where shall we

find them?"

Voice —- "In jail, guv'nor!"

— Penny Paper.

A West Virginia darky, a blacksmith, recently

announced a change in his business as follows:

“Notice —- De co-pardnership heretofore resisting

between me and Mose Skinner is hereby resolved.

Dem what owe de firm will settle wid me, and

dem what do firm owes will settle wid Mose."

— National Corporation Reporter.

"In a Jacksonville court," said a Florida Con

gressman, "a lawyer quoted Shakspere— ‘Who

steals my purse steals trash‘ — to a deaf judge.

" ‘What's that?’ the judge demanded.

" ' "Who steals my purse steals trash," ' the

lawyer repeated. ' “ ‘Twas something, nothing;

'twas mine, 'tis his and has been slave" ' —

" lLouder! I can't hear you!I said the judge

irritably.

At this point the crier thought it time to inter

fere. He bent over the judge and shouted in his

ear:

" ‘He just says, sir, that anybody what steals

his pocketbook won't get nothing.’ "

The Legal World

The Governors’ Conference

The third annual conference of Gov

ernors of the States of the Union, held

Sept. 12-15, at Spring Lake, N. J., was

notable chiefly for the unprecedented

action taken, in the appointment of a

committee to protest against any inva

sio ‘. of state rights by the Supreme Court

of the United States in its decisions bear

ing upon the regulation of railway rates.

Judge Sanborn's decision in the Minne

sota rate cases excited the warm disap

proval of several of the speakers, and

the object of this step was to prevent, if

possible, the Supreme Court from decid

ing this case, and others involving the

same question which will come up at the

next term of the Court in a manner ad

verse to the alleged rights of the states.

Governor Woodrow Wilson, in his

address of welcome, dwelt with satis'ac

tion on the fact that the Governor’s

Conference was now an independent

body, released from federal guidance.

Governor Edwin L. Norris of Montana,

addressing the delegates on the subject

of “Strengthening the Power of the Ex

ecutive," urged that the power be be

stowed on Governors to remove ineflici nt

state ofiicers charged with the enforce

ment of the criminal and remedial laws.

He also advocated granting the execu

tive the right to initiate and refer legis

lation to the voters for their approval

or rejection. Governor Augustus E.

Willson of Kentucky del vered an ad

dress on “Possibilities of the Governors‘

Conference," and Governor Emmett

O’Neal of Alabama spoke on the same

subject as Governor Norris.

In the course of his remarks Governor

O’Neal took occasion to denounce the

initiative and referendum as “an insidi

ous popular vagary." Governor Wil

son replied in defense of the measures,

declaring: "I have known of instances

of the caprice of the mob, but I have

never known of any ins ance where the

vote of the population was spoken of as

acaprice. I have read of gentlemen speak

ing recently in distrust of the people

and using that old, erroneous phrase,

‘Mob rule.’ What is a mob? A mob is

a body of people immediately associated

with each other acting under the impulse

of passion, but that does not apply to a
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thousand men in a community in scat

tered portions, casting their ballots."

Governor O'Neal delivered an energetic

rejoinder, saying that he would rather

stand with Madison and Hamilton than

to stand with some modern proph ts and

some of our western statesmen. Other

Governors spoke on the same topic.

Wednesday, the second day, was taken

up with a discussIon of "Employers’

Liability and Workingmen's Compensa

tion." The principal addresses were

made by Governors Charles S. Deneen

of Illinois and Eugene N. Foss of

Massachusetts.

On the third day, "The R'ght of the

States to Fix lntra-State Traffic Rates"

was discussed by Governors Herbert S.

Hadleyof Missouriand Chester H.Aldrich

of Nebraska. Governor Hadley referred

to the Minnesota rate cases as involving

a momentous question, namely, whether

rates fixed by state boards of railroad

commissioners are unconstitutional as

directly burdening interstate commerce,

and urged the importance of the states

retaining the power to regulate rates

within their territory. Governor Aldrich

also made a plea to similar effect, for state

authority in the regulation of public

utilities, and gave the results of the oper

ation of the Nebraska rate law to illus

trate his argument. Governor Francis

E. McGovern of Wisconsin later spoke

in a similar strain.

Another topic discussed on the third

day was "The Inheritance Tax and State

Comity,” addresses being made by Gov

ernor Dix of New York and Governor

Noel of Mississippi. Dr. Anna Shaw,

president of a national woman suffrage

association, also addressed the Govern

ors, no final action being taken by the

Conference in response to her appeal.

Governor Noel outlined conditions in

the several states, and advocated the in

heritance tax not only as a much needed

supplement to other sources of reve

nue but as a means of superseding or

making nominal the direct tax system, if

aided by fair and equitable taxes from

other sources. He praised the New York

inheritance tax law. Governor Dix of

New York, on the following day, de

scribed the inheritance tax law of his

state.

Governors of twenty-four states voted

Thursday afternoon to unite in protat

to the United States Supreme Court

against what they considered an inva

sion of state rights by federal courts.

The motion was made by Governor

O'Neal of Alabama, and was “that this

conference appoint a committee of five

Governors to take such action as may be

necessary before the United States Su

preme Court to see that the rights of the

states are properly protected." The

proposition excited animated debate.

which turned, however, chiefly on minor

details. The motion, as finally adopted,

provided for a committee of three, and

only one voted in opposition, Governor

Kitchin of North Carolina, who thought

the action would be beyond the scope of

the Conference. Governor Harmon heads

the committee, and his associates are

Governors Hadley and Aldrich.

On Friday the Conference met in ex

ecutive session, and voted to hold the

next annual conference at Richmond,

Va., Dec. 3, 1912. Afterward Governors

Stubbsof Kansas,Vessey of South Dakota

and O'Neal of Alabama made addres

ses outlining reforms recently adopted

by their respective states. Governor

Dix delivered his address on taxation.

The Conference then dissolved, after

Governor Gilchrist of Florida had an

nounced that the executive committee

had agreed to place foremost on next

year's program a discussion on the

advisability of having a uniform divorce

law.
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President Taff's Speech on the Sherman Act

The speech delivered by President

Taft at Detroit on Sept. 18 has been

interpreted as exhibiting the purpose

of the Administration to enforce the

. Sherman anti-trust law in accordance

with a construct'on which is distinctly

unfavorable to the idea of legalized

monopoly. The President said in part:

“I shall not attempt to give it a close

lawyer-like interpretation, but I think

it is not departing from the declaration

of the Court to say that they find any

contract in restraint of trade, made for

the purpose of excluding competition,

controlling prices, or of maintaining a

monopoly, in part or in whole, is con

trary to the statute and is subject to

injunction and indictment under this

statute in the federal courts where it

affects interstate trade. Now I would

like to ask Mr. Bryan or any of the other

publicists and jurists who have been de

nouncing this opinion as the surrender

of the rights of the people and a usurpa

tion of judicial power to tell the public

what particular contract or restraint of

interstate trade he would condemn which

would not be condemned within this

definition of the Court. . . .

“It is said that the Supreme Court has

read something into the statute that was

not there before; that it has inserted the

word ‘reasonable’ before restraints of

trade, when the same Court had said that

this could not be properly done, because

Congress had evidently not intended

to include such a limiting word in the

statute. This is not fair to the Court.

It is true that the Court, in the early

days of the construction of the statute,

had said that it could not limit the stat

ute in effect by excluding from its opera

tion what was deemed reasonable at com

mon law. But as other cases arose it

found it necessary to make exceptions

to the literal operation of the words

‘restraint of trade,’ and it did so by

excepting what was minor, or incidental,

or indirect, and including only those

cases where the chief object of the con

tract or combination was the restraint.

In doing so the Court said that it must

give the statute a reasonable construc

tion and not one leading to absurd or

ridiculous results. In the last two cases

the Court did not change the substance

of the reasoning and scope of the pre

vious decisions, but only treated the

exceptions previously termed ‘inciden

tal and indirect,’ as excluded from the

operation of the statute in the light of

reason; 1'. e., in conformity to the evil

sought to be reached. Now, in what way

has this injured the public weal? What

combinations or arrangements can es

cape under this interpretation that any

sensible man would wish to have con

demned? Did the Court not condemn

the Standard Oil Company, the father

of all trusts, in the history of which

every form of criminal illegality was prac

tised? Did it not, on the other hand,

condemn the Tobacco Trust, of much

later origin and framed under the advice

of cunning counsel for the very purposes

of evading the condemnation of the stat

ute and at the same time securing and

enjoying the monopoly the framers of

the statute intended to prevent and

punish? . . . '

"It needed these two great decisions

to teach the business public that “ at

least not in the supreme tribunal of this

country would the claim be listened to,

that in this day and generation we have

passed beyond the possibility of free

competition as consistent with proper

business growth, or that we have reached

a time when only regulated monopoly

and the fixing of prices by governmental

authority are consistent with future prog

ress. We did get along with competi

tion; we can get along with it. We did



608 The Green Bag

get along without monopoly: we can

get along without it; and the business

men of this country must square them

selves to that necessity. Either that,

or we must proceed to state socialism

and vest the Government with power to

run every business. .

“Under these conditions, I am entirely

opposed to an amendment of the anti

trust law. It is now a valuable Govern

ment asset and instrument. Tested' and

brought into practical and beneficial

use by twenty years of litigation and

construction by the highest court, why

should we imperil its usefulness by

experiment?”

The Sullivan Pistol Law

New York has a new pistol law which

went into effect early in September. The

Sullivan weapon law (Laws of 1911, c.

195) makes it a felony to carry or have

in one’s possession without a license any

firearm. There has been much condem

nation of the law, both by those who

regard it as an improper interference

with private rights and by those who

think it sound in principle but needing

amendment. Others commend it as a

‘ means of stamping out the evil of carry

ing concealed weapons, but as a law

which calls for discretion in its enforce

ment. On September 9 a night watch

man was arrested for having fired his

revolver at a gang of Italians who at

tacked him when he was guarding some

paving materials from depredation.

Magistrate Butts refused to convict him,

holding that the Sullivan law must be

liberally construed, so as not to prohibit

the protection of life and property.

On September 7 a German subject ar

rived in New York City at the Pennsyl

vania station in Day street, carrying

a shotgun in a leather case. He was ar

rested and confined with common crimi

nals for four days, when the matter was

presented to the grand jury and he

was discharged. An Italian laborer was

arraigned in the Tombs Court Septem

ber 1 charged with carrying a shotgun

which he had just bought to hunt rab

bits with; he was paroled by Judge

Swann, who was greatly perplexed by

the law making such an offense a felony

punishable by seven years imprison

ment. The first conviction of felony

occurred September 27, when Maximo

Rossi was sentenced to serve 8 Yea-‘.5

imprisonment in Sing Sing prison by

Judge Foster in General Sessions. R0551

at the time of his arrest was on his way

to take a job in New Haven. He said

he carried a revolver for fear of the

Black Hand, and that he was an honest

working man. Judge Foster said it W35

unfortunate that this should be "the

custom with you and your kind, and

that fact, combined with your irascible

nature, furnishes much of the crimillal

business in this country. I must enforce

this law and impose sentence to Warn

every one that this carrying of re‘volvers must stop."

Miscellaneous

Redmond Barry has been made Lord

Chancellor of Ireland, succeeding the

late Sir Samuel Walker. He has been

Solicitor-General of Ireland since 1905

 

Leon R. Eyges, senior member of the

Boston law firm of Eyges, \Vyner &

Freedman, has been appointed lecturer

in the course of bankruptcy given in

the Suffolk School of Law.

 

In connection with the vacancy caused

by Chief Justice Knowlton's retirement

from the Massachusetts Supremejudicial

Court, the name of Professor Samuel

VVilliston of Harvard Law School was

one of the chief ones mentioned before
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the appointment of Mr. Justice Rugg to

be Chief Justice. It has been pointed

out that only two judges of this court

have ever been connected with the facul

ty of Harvar Law School. They were

Oliver Wendell Holmes, who was ap

pointed Professor of Laws in 1882, short

ly afterward resigning to become a Jus

tice, and John Lathrop, who was an

instructor in the Law School. Joseph

Story, who was Professor of Law at

Harvard, 1829-1845, and Justice of the

federal Supreme Court, 1811-1845,

never sat on the supreme bench of the

state.

William J. Forsaith, senior Associate

Justice of the Boston Municipal Court,

has resigned, at the age of seventy-five.

He had been on the bench of the Muni

cipal Court since 1882.

 

Students and lawyers interested in

Continental legal literature will be grate

ful to the Library of Congress for the

announcement that a series of Guides to

the Law and Legal Literature are being

prepared by the Law Librarian, Edwin

M. Borchardt. The first, to be issued

in October or November, will deal with

Germany, and a second and a third, deal

ing with Austria and France, will be pub

lished by the Library of Congress at

intervals of four or five months. The

object is to furnish American lawyers

with some idea of European legal con

cepts and in a modest way to prepare for

them what Jelf, "Where to Find the

Law," is to English lawyers. An unre

vised portion of the “Critical Survey of

German Legal Literature" is printed in

the annual bulletin of the Comparative

Law Bureau of the American Bar Asso

ciat on. The charges will be small,

probably not more than 15 or 25 cents

for each guide.

Professor 0. F. Lewis, secretary of

the Prison Association in New York, has

written an unsparing criticism of penal

methods and institutions in New York.

He finds the situation there “deplorable."

One night in September he found at the

Jefferson Market Prison four cells in

each of which two men were sleeping,

though there was only one cot between

them. On the same evening in the

Night Court on East Fifty-seventh street

the prison connected with it was so

crowded that in several cells five or six

men were confined so closely as to forbid

anyone lying down unless upon the floor.

At the Criminal Courts building there

are prison pens in which persons not

yet convicted are held for hours pending

their appearance at some part of the

Court of General Sessions. These pens

are smaller than the cattle car of a

freight train, but on Fridays, the big day

of the week, from fifty to seventy-five

persons, mostly young men, are fre

quently packed into them. "No more

improper or wretched preparation for a

court trial could, it seems to me, be im

agined than this,” says Professor Lewis.

"Fortunately, our foreign visitors to the

International Prison Congress last fall

were not shown this pen." Professor

Lewis's criticism has greater weight for

the reason that he lately concluded an

extended tour of observation through

Belgium, Holland, Germany, England

and Scotland, during which he visited

about forty prisons, and not in a single

instance did he see more than one pris

oner in a cell.

{Bar Associalions

California. —— The California Bar As

sociation will hold its next annual meet

ing at Sacramento, Nov. 13-15. Among

the speakers will be President Lynn

Helm of Los Angeles, Judge Burnett of

the District Court of Appeal of Northern
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('alifornia and Hon. Peter \\'. Meldrim of

Savannah, Ga.

 

Missouri-—The Mis‘ouri Bar Asso

ciation held its twenty-ninth annual

meeting at Kansas City, Sept. 22~23.

The annual address was read by J. J.

Vineyard, the president, followed by a

paper on "Artificiality of the Law of

Evidence," by Simeon E. Baldwin. “Ex

perience in the Appellate Courts of Eng

land" was discussed by Dean John D.

Lawson of the Missouri Law School.

Former Attorney-General R. F. Walker

spoke on "The New Federal Code."

Othe' speakers were Governor Hadley

and Judge Selden P. Spencer of St.

Louis. VVorkmen's Compensation re

ceived considerable discussion, P. W.

Meldrim making an address on “Employ

ers' Liability and \Vorkmen’s Compen

sation Acts." The following ofiicers

were elected:—-Morton Jourdan, St.

Louis, president; Judge James E. Good

rich, Kansas City, vice-president; John

Schaich, Kansas City, secretary; E. M.

Grossman, St. Louis, treasurer.

 

Nevada. —— The Nevada State Bar

Association was organized at a meeting

held in Reno, Nev., Sept. 23. The offi

cers elected were: Hugh H. Brown of

Tonopah, president; Judge A. E. Che

ney of Reno and Charles B. Henderson

of Elko, vice-presidents; Robert Rich

ards of Reno, secretary; and Judge

George S. Brown of Reno, treasurer.

With the organization of this body,

Wyoming now stands alone as the only

state in the Union without a bar associa

tion.

 

North Dakota. —~ Chief Justice Orrin

Carter, of the Supreme Court of Illinois,

was the chief speaker at the meeting of

the North Dakota Bar Association, held

at VVahpeton, N. D., Sept. 5-6. His

subject was “Courts of Review."

Virginia. —— The twenty-third annual

meeting of the Virginia State Bar Asso

ciation was held at Hot Springs, Va,

The president’s address.

delivered by Judge George L. Christian.

was a biographical study of Chief Jus

tice Taney. Other papers were “Cen

Aug. 8-10.

tralization against Decentralization."

Prof. Raleigh C. Minor; “The Life and

Character of Lord Brougham," Judge

A. W. Wallace; “Abolition of Jury Trials

in Civil Cases," \Valter H. Taylor; and

"A Permanent International Court."

Helm Bruce. The question of expert

testimony was discussed at some

length and the bill submitted by Mr.

Whitehead at the 1910 meeting of the

Association was recommended for pas

sage. These officers were elected : Presi

dent, J. F. Bullitt of Big Stone Gap; \ice

presidents, A. R. Long of Lynchburg;

J. S. Harnsberger of Harrisonburg;E.

Chambers Goode of Mecklenburg

county; A. S. Higginbotham of Tazewell

and Hugh “7. Davis of Norfolk.

 

Washingt0n.—The Washington Bar

Association held its annual meeting at

Spokane, July 27-29. ‘The papers on

the program included “The Delays of

Courts," Justice Stephen J. Chadwick

of the Supreme Court; “A Visit to the

Courts of Germany," F. H. Peterson,

Seattle; “State and Federal Conserva

tion," Russell L. Dunn, San Francisco;

“Facts in the Case," Federal District

Judge FrankS. Dietrich of Idaho; “The

Recall of Judges," T. J. Walsh, Helena.

The following officers were elected:

W. T. Dovell of Seattle, president; C.

Will Shafer of Olympia, secretary;

Arthur Remington of Olympia, treas

urer.
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Obituary

Carter, Thomas H.———Former United

States Senator Thomas Henry Carter

of Montana died Sept. 17, aged fiftyseven. An Ohioan by birth, an Iowan

by adoption and a Montanan longbefore

that territory was admitted to state

hood, Mr. Carter had been the first

representative in Congress from Mon

tana, commissioner of the general land

ofi‘ice, chairman of the Republican na

tional committee, president of the

United States commissioners'for the

Louisiana Purchase Exposition, and,

since last March, chairman of the newly

created “international joint commission

American section," especially charged

with Canadian boundary matters.

Corbin, Charles L.—Charles Lyon

Corbin, of the firm of Collins & Corbin .

of Jersey City, died Aug. 12, in his sixty

sixth year. Having been graduated

from Hamilton College and Columbia

Law School, he was admitted to the bar

of New York in 1869, and immediately

afterward began the practice of law in

Jersey City. In 1884, with Vice-Chan

celor Stevens, he drew the Railroad Tax

law. He prepared and published an

American edition of Benjamin on Sales.

He revised and published two editions

of the Rules of all the New Jersey Courts.

He revised and consolidated the tax laws

of the state and reduced its railroad

legislation to order and simplicity.

Frye, William P. —— United States

Senator \Villiam Pierce Frye died at

Lewiston, Me., Aug. 8, aged eighty. He

was not only the senior member in point

of service of both Houses of Congress,

but would have been made Speaker but

for his transfer to the Senate. The code

which now governs the deliberations of

the Senate is largely his work, as chair

man years ago of the Committee on

Rules. He was particularly interested

in the questions that arose between this

country and Canada, and took a leading

part in the abrogation of the fishery

articles in our treaties with Great

Britain.

Harris, Edward. — Edward Harris,

who died at Rochester Sept. 16, aged

seventy-six, was the recognized leader of

the bar of his section of New York State.

His clients included the New York Cen

tral Railroad, of which company his son,

Albert H. Harris, is now general counsel

and vice-president.

James of Hereford. —- Lord James of

Hereford, who died in England, Aug. 8,

at the age of eighty-three, was called to

the bar at the Inner Temple in 1852,

and as Henry James distinguished him

self at the bar, being made a Q. C. in

1869. He made his mark in the House

of Commons, becoming Solicitor-Gen

eral and later Attorney-General. He

refused the Lord Chancellorship because

he could not agree with Gladstone on

his home rule policy. He was one of the

leading counsel for the London Times

in the Parnell affair. He was raised to

the peerage in 1895, and in 1896 was

appointed to the Judicial Committee of

the Privy Council.

.Madison, Edmond H. — Congressman

E. H. Madison of Kansas, a prominent

Insurgent of the House, died in Kansas

City, Sept. 18, aged forty-five. He en

tered politics by successfully running for

county attorney, later becoming a Kansas

district judge.

JlIcCook, Col. John J.—Col. John

James McCook, head of the old New

York law firm of Alexander & Green,

died Sept. 17. Col. McCook was the

youngest of nine sons of Daniel McCook,

who, with five sons of John McCook,

distinguished themselves by brave ser

vice in the Civil War. Col. McCook was

offered the Secretaryships of War, Navy
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and Interior by President McKinley,

but declined the honor.

Nash, Edwin .4. —Judge Edwin A.

Nash died at Geneseo, N. Y., July 23,

at the age of seventy-five. He was dis

trict attorney from 1869 to 1873; county

judge from 1878 to 1896, and Justice of

the Supreme Court of New York, and

Appellate Division, Fourth Department,

from 1896 to 1906.

Penrose, Clement Biddle. — Former

Judge Penrose of the Orphans' Court of

Philadelphia, who was recently succeeded

by Judge John Marshall Gest, died

Sept. 4. He was born in 1832, and was

appointed to the bench in 1878, after

twenty-five years’ practice at the bar.

Richardson, James B. — Judge James

B. Richardson, dean of the Massachu

setts Superior Court, died Aug. 30, at the

age of seventy-nine. He was corpora

tion counsel of Boston in 1889, being

raised to the superior bench in 1892.

Shepard, Edward M. — Edward M.

Shepard, a leading member of the New

York bar, prominent in Democratic

politics, and not long ago one of the chief

candidates for United States Senator,

died July 28 of pneumonia, at the age of

sixty-one. He was head of the firm of

Shepard, Smith & Harkness, 128 Broad

way. His absorbing pursuits were litera

ture, politics and the law. He was a

prolific writer, producing many schol

arly monographs on social, economic

and political subjects. He was also the

author of a life of Martin Van Buren.

Smithers, William T. ——William T.

Smithers, secretary of state of Delaware,

and considered the best orator among

the state Republican leaders, died Sept.

15. He had been a memberof the Dela

ware constitutional convention of 1897.

Soley, James Russell. —\Vell-known

as a writer on naval affairs, Professor

James R. Soley died in New York, Sept.

11. For nine years he was head of the

department of English studies, history.

and law at Annapolis. He afterward

was a regular lecturer at the Naval War

College and assistant secretary of the

Navy from 1890 to 1893. Later he

practised law in New York City. Pro

fessor Soley was counsel for Venezuela in

the Venezuela-British Guiana boundary

dispute in 1899. He wrote a history of

the United States Naval Academy, 1876;

“Foreign Systems of Naval Education,"

a government report, 1880; “The Block

ade and the Cruisers,” 1883, and numer

ous other works.

Townshend, John. —John Townshend.

who wrote books on legal and antiqua'rian subjects, died in New York City.

Aug. 11. He was the author of “New

Practice of Civil Actions in Courts of

Judicature in the State of New York as

Established by the New Code of Pro

cedure" (1848), which ran through ten

editions, and of “Libel and Slander"

(1868), which went though five editions

lValker, Sir Samuel. — Sir Samuel

“"alker, Lord Chancellor of Ireland,

died Aug. 12 in Dublin. Born in 1832,

his career was built up in Ireland. In

1892 he was made Lord Chancellor, hav

ing filled the offices of Solicitor-General

and Attorney-General of Ireland.

Wellford, Beverly Randolph. -— Judge

Beverly Randolph VVellford, for thirty‘

three years judge of the circuit courts of

Richmond, Va., died Sept. 19 at the age

of eighty-two. During the Civil War

he was connected in a legal capacity

with the Confederate \Var Department.

Wister, W'illiam Rolch. — William

Rotch \Vister, an honored member of

the Philadelphia bar, died in August at a

ripe age. He was counsel for several

large Philadelphia companies. He had

done much for the promotion of cricket

in this country.
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Samuel Williston, Professor of Law

BY BRUCE WYMAN

AMUEL WILLISTON was born

in Cambridge, September 24, 1861,

the son of Lyman Richards Williston and

Annie E. (Gale) Williston. He lived in

Cambridge continuously until he left

college; and private schools in Cam

bridge and the Cambridge High School

gave him his preliminary education. He

entered Harvard College in 1878, and

of the four years passed in college this

history need not go into detail. His

name appears on the prize lists, and

he was felt to be a youth of high prom

ise by all with whom he came in con

tact. He was an athlete of sorts also,

with enough of a record to have ’Varsity

standing.

In the middle of his Senior year at

Harvard he had an opportunity to be

come secretary of Raphael Pumpelly,

then at the head of a large survey estab

lished by Henry Villard on behalf of the

Northern Pacific Railroad and allied

corporations. He obtained leave of

absence from college and accepted the

appointment, returning in June to pass

his examinations and take his degree.

From September 1884, to June 1885, he

was an instructor in a boarding-school

near Philadelphia- S. C. Shortlidge’s

Media Academy —- teaching chiefly

French and German.

In the autumn of 1885 he entered the

Harvard Law School, and spent three

busy years there. He was almost from

the first recognized by his professors as

one of the ablest men in his class; and

his grades in his courses were extraordi

narily high. Among his fellow students

there never was any doubt of his capa

bilities,ashis election to the board of the

Harvard Law Review showed. He won

the Harvard Law School Association

prize by an essay on the “History of

Corporations,” and he represented his

law class upon the Commencement

stage. The next fall he went to Wash

ington as secretary to Mr. Justice Gray

of the United States Supreme Court, and

had a hand in writing many of his opin

ions in that year.

On September 12, 1889, he married

Mary Fairlie Wellman and moved to

Brookline. In1891 the\N'\\\'\stons moved

to Cambridge, and about ten years \ate‘r

they settled themselves on Behnont lr\\\\

overlooking Cambridge, where the)’ now

reside. They have two daughters, Doro

thea Lewis and Margaret Fairlie. Pro

Mr. Pumpelly’s headquarters were at

Newport, R. I., and he lived there until

1884, when the financial downfall of

Mr. Villard caused the discontinuance of

the Northern Transcontinental Survey.
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fessor Williston either has been or now

is a member of the Colonial Society of

Massachusetts, the American Academy

of Arts and Sciences, the ‘I’ B K (hon

orary), the Newport Reading Room, the

University Club of Boston, the Varsity

Club of Cambridge and the Oakley

Country Club. His amusements are

miscellaneous reading, playing the pian

ola, billiards and golf.

In 1899 he began the practice of law

in Boston as managing clerk for Hyde,

Dickinson & Howe. Within a year he

was made an assistant professor in the

Harvard Law School, but he still con

tinued to give more than half of his time

to the office of Hyde, Dickinson 8: Howe.

The strain of double work proved too

severe; and in 1895, soon after his ap

pointment as full professor, his health

gave away completely. For three years

he traveled in search of it, and he found

practically all of it ultimately. Since

1898 he has been teaching at the Law

School; and he has of late years also

resumed practice, chiefly in the way of

trusts, consultations and opinions. He

has thus always kept in touch with prac

tice, and with the work of the bar. He

has been a prominent member of the

American Bar Association, and was at

one time a bar examiner for Sufi'olk

County.

But, of course, his work as a professor

of law has been first with him. He was

taken into the faculty of the Harvard

Law School as an assistant professor in

1890, without any probationary service

as an instructor. In 1895 he was ap

pointed a full professor; and in 1903 he

was transferred to the higher dignity of

the Weld Professorship. In 1903 he

taught as a visiting professor in the

Summer Quarter of the Law School of

the University of Chicago; and in 1909

he gave a course in the summer session

of the Law Department of the Univer

sity of California. At the death of Dean

Ames in 1909, he was appointed to act as

Dean of the Law School; but as he did

not dare risk the permanent addition to

his regular work of this exigent duty, he

asked to be relieved of further service in

this position. The Harvard Corporation

in accepting his decision took this occa

sion to confer upon him the degree of

LL.D., in recognition of his eminence

as a teacher of law.

A very important part of Professor

Williston's work during the past few

years has been in the field of codifica

tion. He was employed in 1902 by the

Conference of Commissioners for Uni

form State Laws to draw an act which

should codify the American Law of

Sales. In 1903 the first draft of such

an act, with some annotations, W5

widely distributed for criticism, and We

considered by the Conference at its 811

suing annual meeting. The same course

was adopted with a second draft Pie‘sented to the Conference in 1904,3th1fd

draft presented to the Conference 11‘

1905, and a final draft presented to the

Conference in 1906, which was fiflalll'

adopted and recommended for Passage

in that year.

In drawing the Sales Act, great use

was made of the English Act. On "my

topics, however, the American law of

Sales differs from the English law. and

in such matters the American law was

followed. Though the weight of author‘ity was not slavishly adhered to up"n

doubtful questions, nevertheless it was

used as a guide unless strong reasons 0

principle or policy required a differ?“t

rule. The final draft of the act contams

a number of sections relating to trans.fer

of property by documents of title Whlch

were not contained in the original draft’

and which are not in the English Act'

These sections are intended to embodif

the modern commercial understandingol
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transfer by warehouse receipts and bills

of lading.

In regard to some matters the act

aroused a considerable difference of

opinion, especially in regard to the

propriety of many of the sections relat

ing to documents of title, in regard to

the broad definition of value (in connec

tion with the phrases “purchase for

value,” and “purchaser for value"), and in

regard to the propriety of allowing a

buyer to rescind an executed sale for a

breach of warranty. Some able lawyers

opposed the provisions of the Act on

these points.

In 1904 the Commissioners for Uni

form State Laws entrusted to Professor

Williston and to Barry Mohun, Esq.,

the drafting of an act to codify the Law of

Warehouse Receipts, and three succes

sive drafts were prepared and considered

in the same way as the drafts of the Sales

Act, and adopted and recommended for

passage in final form in 1906. In that

year the subject of bills of lading also was

submitted to him, and five drafts were

prepared and submitted for criticism in

the same way as the preceding acts. Spe

cial meetings of shippers, bankers and

carriers also considered this act, which

was finally accepted and recommended

for passage by the Conference in 1909.

During the same period, the draftsman

had in hand an act to make uniform the

Law of Stock Transfers. Three tenta

tive drafts of this act were prepared,

and this also was adopted and recom

mended for passage by the Conference

in 1909.

The adoption of the principle of nego

tiability under careful limitations for

warehouse receipts, bills of lading and

stock certificates, is perhaps the most

striking single feature of the legislation in

question. These acts are being adopted

generally throughout the country, so

that this principle of negotiability is be

coming thus the law of the land. So

diverse were the older authorities in the

various states upon this point that here

certainly was a case where without uni

form legislation that uniformity which

is so desirable in commercial matters

could never have been attained. In no

other way could the general law of the

United States have been made to con

form to the best commercial usage.

Professor Williston came into the

teaching of law by the case method

before it had been worked out to the

practicable system it now is. The first

of the case books were becoming obso

lete, as the art of teaching by cases

had developed in a way which the

founders of the method could never

have anticipated a priori. His first

work in case book making was the

editing of an additional volume to

go with Langdell's Cases on Contracts

(1894). The necessity for this was plain,

as Langdell never went beyond the mere

elements of the subject, finding in them

all the material needed for a year's dis

cussion; but Professor Williston saw,

as others have seen since, that it will not

do when you are purporting to train

young men to practice law not to give

them as wide a range of information as

is consistent with a thorough discussion

of the principles involved. At about

the same time his Cases on Sales

(1894) was brought out, in view of

the same necessity of making this new

idea workable. The second edition of

the Cases on Contracts (1903) and the

second edition of the Cases on Sales (1905)

are now currently used in most of the

schools which have adopted the Harvard

system. Like most of Williston's work,

they represent the golden mean. They

have large divisions so that the student

may know what he is studying, but the

subdivision is left to the student. There

is a painstaking collection of cases accord
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and contra where the law is in doubt,

but no indication of the opinion of the

editor to relieve the student of the whole

some difficulty of making up his own

mind.

In his first work as a law writer, Pro

fessor Williston took the safe course of

doing the apprentice work of an editor.

The eighth edition of Parsons on Contract

was annotated by him in a most accept

able manner (1893), the work being con

fined conservatively to supplementary

notes collecting the later authorities.

There were, however, many editorial

notes, dealing with matters not dreamt

of in Parsons‘ philosophy, which showed

the real powers of the modest editor.

About this time, also, he made an edi~tion of Stephen on Pleading which has

proved useful to many students of that

difiicult subject. Professor Williston's

contributions to legal periodicals cover

the whole time of his teaching and the

whole range of his work. So many of

these are now incorporated in his later

treatises that it is not necessary to recite

their titles. There have been some his

toric controversies which Professor Wil

liston has carried on in legal periodicals

with other distinguished professors in

which the course of his reasoning and the

force of his argument have been especially

noteworthy. Anyone who has read

anything which Professor Williston has

written must have felt the charm of his

style, but the flow of his language is so

appropriate to the subject that one

hardly gives it a thought.

Professor Williston has produced with

in the last few years two treatises of the

highest value to the legal profession. It

is to be feared that the great worth of the

first of these has not been as generally

appreciated by the profession at large

as it deserves to be. In the making of

the third American edition of Pollock's

Principles of Contracts (1906), Professor

Williston did a most valuable workina

rather obscure way, efiacing himself so

that he might thereby preserve the integ

rity of the original work. Professor

Williston's work was not confined, how

ever, to his elaborate annotation of Sir

Frederick Pollock's text. Whole chapters were inserted upon subjects not

treated in the original work at all, but

necessary to make it a complete statement of the general principles of contratt

law. In these chapters, such as that upon

the place of the third party in a contrac

tual arrangement, Professor Williston

displayed that originality in the explana

tion of a situation which is characterisnt

of the greatest jurists.

The most important book which PWfessor Williston has written is his L8"

governing the Sale of Goods at Comm‘m

Law and under the Uniform sales A“

(1909). The form of this book was filc'tated by the progression of the sectwfl5

in the Sales Act; and it is highly 9'5‘

nificant of the character of his work 111

drafting that act that this arrangement

makes so logical a development of the

subject. In the elaborate statement of

the common law rules,. which 86mm’panies the successive sections of the

statute, one may see also what statute

making can be in the hands of a master

The statute is only codification where the

common law rules can be defended 0”

sound principle; but Professor Williswn

is unusually catholic in recognizing that

there are many sound reasons for bold‘ing to established rules, which are not

ordinarily given due consideration by a

mere scholar. Moreover, where the

common law had not yet develo

sufficiently to deal with modern business

as it actually is, Professor WillistOfl has

no hesitation in making that the law for gthe situation which upon a broad View l

of the situation ought to bethelaw- A5

for the execution of the work, it is gene"
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ally agreed that the author has here

displayed his powers of exposition at

their best; one sees his familiar ways of

case is right, Mr. X? You, Mr.Y,do not?

Then Mr. X, what would you say to this?

Would you agree with that, Mr. Y? Well

arguing out difiicult problems which

anyone who has had the good fortune to

have been among his pupils will instantly

recognize. Altogether, the book shows

that balance between the accurate

statement of the particular rules and

the full debate of the principles involved

which makes the highest type of law

treatise.

This is no place to revive the contro

versy which for a generation after the

establishment of the case system by

Dean Langdell divided the law schools

of this country. By the time Professor

Williston began to teach, the superior

ity of that method of study had become

evident, and its eventual success through

out the land was assured. That induc

tion really educates while deduction only

instructs is now generally recognized.

And the Langdell method made of the law

school a scientific school, where the laws

governing a situation are found by the

methods of the laboratory. This theory

of studying law was fully developed by

Dean Langdell; what Professor Willis

ton has done is to work it out into

practice better than anyone else has

yet succeeded in doing. It may almost

be said that he found study of law

reduced to a science, and that what he

has done is to make the teaching of law

an art. The basis of that art is as

simple as the teaching of Socrates, and

as subtle.

Socrates showed his disciples the im

possibility of answering a series of

questions consistently unless one has

got the sound principle. And I do not

believe that there have been many

teachers since the days of Socrates

who have employed the Socratic

method with such success as Professor

Williston does today. "You think this

Mr. Z, there is something in what you

say! But what bothers me is this! You

wouldn't say this, would you, Mr. X?

Then how can you reconcile that with

what you said a while ago? I think Mr.

Y was right at first. I do not see any

other way to explain,” etc., etc. This

looks like strange stuff in type, but it is

the real thing to the class. Everybody

in that class has got the problem long

since, and is worrying about it as the

discussion advances. One learns law

slowly thus, but he never forgets

what he has learned. It is not so much

that one gets the principle, it is that he

has learned to apply it.

There is little that can be reduced to

description in writing of Professor Willis

ton as a teacher. His great gift as a

teacher is an incommunicable thing, de

fying analysis as much as the lovely per

sonality of the man. It is impossible to

explain just how the discussion, what

ever may be its course, is brought finally

to its inevitable conclusion. And yet

day after day his students are made

to feel that they are working out new

law with him, and that he is anxious

for their aid to help him out. Once a

class is made to feel that they are fellow

workers in a great cause, their interest

is aroused as it could be in no other way.

I do not mean to say that there is any

artifice in this art; it is probably his in

herent modesty of opinion which makes

Professor Williston year after year exam

ine his chosen subjects to see what new

light a class may have to throw upon

them. He realizes the perplexities of

his pupils and states them better than

they can. He works out the solution

with them, but goes further than they

could without him. Upon the whole, I

feel that it is his ability to make himself



618 The Green Bag

one of his own classes that makes him

the great teacher that he is.

Professor Williston has taught at var

ious times various subjects in the Har

vard Law School, but from the first he

has given special attention to two sub

jects fundamentally allied. Contracts

in the first year and Sales in the second

year are his courses which every student

advisedly takes and enthusiastically pur

sues. In a broad sense, this is all con

tract law; and to such purpose has he

devoted himself to these subjects that

he is generally recognized as the master

of the law of contracts. He is in constant

correspondence with other scholars who

have made the subject of contracts their

specialty, and his opinion upon any of the

unsolved problems of the law of contract

would almost be considered final. His

interest in that subject is world wide;

it transcends the limits of the common

law. He is well read in the civil law of

contractual obligations; and occasion

ally he writes of it to good purpose.

Among the initiated, also, his work in

bankruptcy is rated fully as high, as his

consultative practice in this subject

bears witness.

Professor Williston's career has re

vealed to many persons who have been

inclined to class the teacher of law with

other pedagogues how dignified the pro

fession of teaching law may be. In his

writings of books, he has confirmed the

theory that the teaching of the law to

students can make one the best expoun

der of the law to practitioners. In his

drafting of statutes he has shown that no

one but a real scholar can work out the

highest type of constructive legislation

in the field of private law. In his consul

tative practice, he has demonstrated that

a teacher of law brings to a new problem

more experience in solving diflicult

questions than any practitioner can

ever have. And, furthermore, in the per

sonal practice, in which he still indulges

himself, he has startled many an able

lawyer by winning an apparently hope

less case.

Indeed, he has shown that One

may be both a professor of law and a

man of affairs. The community has

many uses for such a man; and so many

are the calls for him that every once in a

while his school has a momentary {631' of

losinghim. Itisreported thatsomeschool

wants him for Dean at an extraordinary

salary, or it is said that he is being C011

sidered for a Supreme Bench. It is plain

all the time that any time he could milk_8

in private practice many times his Um

versity salary; and it is clear that-he

could direct some great reorganililtlon

scheme, or some such special work, if he

had a few years to give to it. And Yet

it must be true that nothing can Seem

better to him than the position he has

as a professor of law, with its Scope

as enlarged as it is with him. It would

be strange if one could be so a

teacher of law, and like better (10mg

anything else.

  



The Outlook for Uniformity of Legislation

BY WALTER GEoRoE SMITH

PRESIDENT or THE CONFERENCE or COMMISSIONERS 0N UNIFORM STATE LAWS

HE Commissioners on Uniform

State Laws met in Boston during

the five days of August last, preceding

the meeting of the American Bar Asso

ciation. There were present representa

tives from thirty-three states, sixty

five commissioners in all. This was the

twenty-first annual conference and in

point of number in attendance the larg

est, while the reports of committees and

the debates upon them were not in

ferior to any that have preceded. The

subjects under discussion covered the

Law of Partnership in connection with

the tentative draft of a Uniform Act

reported by the Committee on Com

mercial Law from the hands of Dean

William Draper Lewis and James B.

Lizhtenberger, Esq., of the Law School

of the University of Pennsylvania, a

Uniform Marriage Act, a Child Labor

Act, an Act relative to the Probate of

Foreign Wills, a Workmen's Compensa

tion Act, an Incorporation Act and the

Torrens System of Title Registration.

Of these acts but two were finally

approved, namely, the Marriage Act

and the Child Labor Act, the others

being advanced to different stages of

completion.

No doubt the readers of this magazine

have some knowledge of the history and

purposes of the Conference of Commis

sioners on Uniform State Laws, but in

order to refresh their knowledge and

because there seems to be an unusual

interest in the subject of uniformity,

brought about largely by existing indus

trial conditions, it may be well to give a

brief outline of the history of the Con

ference.

One of the purposes enumerated in

the constitution of the American Bar

Association as an object for which it

was formed is "to promote uniformity

of legislation throughout the Union."

In 1889 a special committee on the sub

ject was appointed and it recommended

that a Committee of the Association,

consisting of one from each state, should

meet in convention from time to time

and compare and consider the laws

of the different states, especially those

relating to marriage and divorce,

descent and distribution of property,

acknowledgment of deeds and execu

tion and probate of wills. The

following year an act of the Legis

lature of New York, authorizing the

appointment by the Governor of three

commissioners by the name and style

of “Commissioners for the Promotion

of Uniformity of Legislation in the

United States," and making it their

duty to examine the subjects of mar

riage and divorce, insolvency, the form

of notarial certificates and other sub

jects, and to ascertain the best means

to effect an assimilation and uniformity

in the laws of the states and to consider

whether it would be wise and practicable

to invite the other states of the Union

to send representatives to a convention

to draft uniform laws to be submitted

for approval and adoption by the sev

eral states, marked the formal be

ginning of the Conference.

When this action was brought to the
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attention of the American Bar Asso

ciation, it was resolved to recommend

the passage of similar resolutions in all

of the states and by the Congress of

the United States, the District of

Columbia and the territories, with the

additional subjects for consideration of

descent and distribution of property and

acknowledgment of deeds. Thus the

Conference originated with a compara

tively small number of states being

represented, but now all of the states,

territories, the District of Columbia

and the insular possessions are repre

sented, with the exception of Nevada

and Alaska.

The Conference proceeded with its

work and at the end of its sixth year

had drafted and approved uniform acts

relating to the sealing of deeds and

other written instruments; relating to

the execution of wills and probate of

foreign wills; relating to days of grace

and presentment of bills and notes;

to establish a uniform standard of

weights and measures. Some of these

acts have not been pressed for adoption,

and some, especially that relating to

the probate of foreign wills and the

acknowledgment of deeds and sealing

of instruments, are under consideration

for amendment. In addition to these

acts resolutions were adopted in rela

tion to marriage and divorce which

have been substantially embodied in

the Marriage and Marriage License Act,

and in the Uniform Divorce Act, adopted

by the National Divorce Congress, and

subsequently approved by the Confer

ence.

The best known and most elaborate

acts, which alone would have justified

the existence of the Conference and

proved the value of its work, are the

Commercial Acts, viz., the Uniform

Negotiable Instruments Act (1896), the

Sales Act (1906), the Warehouse Re

ceipts Act (1906), the Stock Transfer

Act (1909) and the Bill of Lading Act

(1909). These acts have all been published with annotations in a pamphlet.

of which an edition of 12,000 copies

has been almost exhausted. As has

been well said, this volume should be

in the hands of every American lawyer.

Separate works on the Negotiable ln

struments Act, which is now substan

tially the law in forty states, territories

and possessions of the Union, made

special annotation of that act unnecwsary, but the other commercial acts

are explained section by section by the

experts who drew the tentative drafts.

The plan upon which the Conference

has worked has been rather to embody

the existing law in the form of a statute

upon the subjects treated than to intro

duce any novel principles. Occasionally

this rule has been departed from, yield

ing to what was believed to be the con

sensus of opinion in the business world,

with the object of giving full negotia

bility to all documents of title excepting

Warehouse Receipts and defining value.‘

This action of the Conference has been

subjected to criticism, but the acts

have been accepted in their entirety by

an overwhelming proportion of the states

adopting them. Where authorities differ,

the Conference has been compelled neces

sarily to embody the principles sup

ported by the weight of authority.

The English statutes on commercial

subjects have afforded invaluable aid

to the experts of the Conferences, and

in the majority of cases it will be found

that the English and American acts

embody substantially the same princi

ples, following the leading authorities in

 

1 Value is any consideration sufiicient to support

a simple contract. An antecedent or pre-existing

obligation, whether for money or not. constitute

value where a certificate is taken either in satis.faction thereof or as security therefor.
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both countries. Experience has shown

that some sections of the Negotiable

Instruments Act, criticized by the late

Dean Ames and other competent jur

ists, are susceptible of improvement,

and suggestions of amendments are

under consideration.

One of the advantages of the Uniform

Acts lies in the fact that amendments

can be made as time and circumstances

show their propriety, through the same

agency as that from which they eman

ated. There will be no danger of loss of

uniformity from amendments by statute

and that from judicial interpretation

will be greatly minimized if the Confer

ence be consulted in all cases before

amendments are made.

The Conference has made it a prac

tice to employ a competent expert to

make a draft of an act upon any sub

ject it is decided to put in statutory

form. This draft has been subjected

year after year to criticism by experts

and persons interested in the subject

treated. Often public meetings have

been held, and, finally, after delibera

tion sometimes extending over a number

of years, the draft has been approved.

Even with this care mistakes may occur

or the changing conditions of business

may make changes in the law necessary,

but in either event it is obvious no indi

vidual efforts to change or modify the

uniform laws should be made until the

Conference has had opportunity to con

sider their merits.

The number of states that have

adopted the various Uniform Acts is

shown in a footnote.1

 

The Conference, in pursuance of the

purposes for which it was organized,

has also given its attention to social

questions, and as already stated, has

adopted the Uniform Divorce Act as if

drawn by itself and sent it out with

the other Uniform Acts for approval

by the country. It has drafted and

issued a Uniform Child Labor Act, a

Uniform Marriage and Marriage License

Act and a Uniform Family Desertion

Act. It has under consideration a Uni

form Workmen's Compensation Act,

and its committees are considering the

advisability of uniform legislation on

the subject of the situs of property for

taxation, insurance in some of its

branches, and other subjects as indi

cated by the summary of the proceed

ings of the Boston meeting.

The outlook for the continued strength

of the movement for uniformity is ex

ceedingly encouraging. The business

world begins to realize that there is

only one alternative to an agreement

among the states upon matters of vital

concern to all of them which are not

within the jurisdiction of the federal

Government. They must agree among

themselves or the pressure of sentiment

will cause amendments to the federal

Constitution that will still further mini

 

' Negotiable Instrument: Law; Alabama. Colorado.

Connecticut. Florida. Idaho. Illinois. Delaware.

Iowa. Kansas. Kentucky. Louisiana. Maryland.

Massachusetts, Michigan. Missouri. Montana.

Nebraska. Nevada. New Hampshire. New Jersey.

New York. North Carolina, North Dakota. Ohio.

Oklahoma. Oregon. Pennsylvania. Rhode Island.

Tennessee. Utah. Virginia. Washington, West Vir

ginia. Wisconsin. Wyoming. Arizona. Hawaii. New

Mexico. District of Columbia, Philippine Islands.

Warehouse Receipts Act; California. Connecticut.

Illinois. Iowa. Kansas, Louisiana. Maryland. Massa

chusetts. Michigan. Missouri. Nebraska. New

Jersey. New Mexico. New York, Ohio. Pennsyl

vania. Rhode Island. Tennessee. Utah, Virginia,

Wisconsin. District of Columbia.

Sales Act; Connecticut. Maryland. Massachu

setts. Michigan, New Jersey. New York. Ohio.

Rhode Island. Wisconsin. Arizona.

Divorce Act.‘ Delaware. New Jersey. Wisconsin.

Stock Transfer Act; Louisiana. Maryland. Massa

chusetts. Ohio. Pennsylvania.

Bills of Ladt'ng Act; Connecticut. Maryland. Illi

nois. Massachusetts. New York. Ohio, Pennsyl

vania.

Foreign Wills Act; Kansas, Massachusetts. Michi

gan. Rhode Island. Washington. Wisconsin.

Family Desertion Act.- Kansas. Massachusetts,

Wisconsin. North Dakota.
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mize the importance of the states and

jeopard the basic principle of local self

government. Business has long since

overleaped state lines, and the problems

pressing for solution arising from our

constitutional limitations are many and

complex.

The Conference of Commissioners is

the only body absolutely non-political,

composed of men, as far as possible,

without prejudice, to whom the commun

ity can look for dispassionate considera

tion of questions that should be solved

by agreement among the states in the

form of uniform statutes. The fact

Philadelphia, October 31, 1911.

that practically all of the states are now

represented in the Conference and that

in a very large proportion of them the

commissioners have the dignity of state

ofiicers, argues well for the future. The

embarrassment arising from lack of

money for current expenses has been

largely met by appropriations from

many of the states, and it is confidently

expected that all of them will soon

make such moderate appropriations for

the expenses of their commissioners and

of the Conference as will make it possible

to enlarge the work which has already

attained such proportions.

Uniform Commercial Legislation

BY FRANCIS B. JAMES, or THE CINCINNATI BAR

FOR SEVEN YEARS CHAIRMAN OF THE COMMITTEE ON COMMERCIAL LAW OF THE

COMMISSIONERS ON UNIFORM STATE LAWS IN NATIONAL (ZONI7‘EREN'CE\l

NDER the Constitution of the

United States, a central body

(Congress) was organized with limited

jurisdiction upon a few commercial sub

jects, such as interstate commerce,

foreign commerce, admiralty, coinage,

bankruptcy, copyrights, patents, post

offices and post roads. There are many

business transactions commercial in

nature and national in extent, which,

however, do not amount to commerce

within the meaning of the Constitution;

 

lDuring Mr. James‘ chairmanship of the Com

mittee on Commercial Law of the Commissioners

on Uniform State Laws, the acts to make uniform

the law of Sales. Stock Transfer. Warehouse

Receipts. and Bills of Lading were formulated.

He resigned as chairman of this committee on his

appointment as chairman of the Committee on

Commercial Law of the American Bar Association,

not having time to do justice to both positions.

others amounting to commerce and con

fined within state lines yet indirectly

affecting national commerce within the

meaning of the federal Constitution.

Stated more briefly: There are many

interstate business transactions which

do not amount to interstate commerce;

there are instrumentalities of interstate

commerce upon which Congress has not

yet legislated. There being no central

body which could deal with these prob

lems, Commissioners on Uniform State

Laws were created with power to recom

mend to the various state legislatures

the enactment of laws, national in scope,

although politically limited to each

state.

These Commissioners meet in national

conference and duly organize with offi
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cers and committees. To the Com

mittee on Commercial Law has been

committed the primary work of formu

lating an American Commercial Code.

Its work to date covers acts to make

uniform the law of Sales, Transfer

of Stock, Negotiable Instruments,

Warehouse Receipts, and Bills of Lad

ing.

Some errors crept into the Negotiable

Instruments Act, which arose largely

from the fact that it had not been sub

jected for a sufficient length of time to

public criticism. Time, however, has

demonstrated that these errors are in

significant and have been largely cor

rected by judicial construction. The

possibilities of similar errors have been

avoided in the preparation of the other

uniform commercial acts by adequate

criticism in which the whole public has

been invited to participate. This is

particularly true of the act to make

uniform the law of Bills of Lading, the

discussion of which was participated in

by shippers, consignees, carriers and

bankers. This act received the unani

mous approval of the representatives of

these four seemingly hopelessly conflict

ing interests.

As almost every business transaction

culminates in a sale, and most sales are

between persons residing in difierent

states, the vital importance of an act to

make uniform the law of Sales is appar

ent.

i. Credit is, today, the medium of ex

change by which ninety-five per cent of

the business of the world is transacted.

That the law governing all instruments

of credit should be universal through

out the commercial world would seem to

be apparent. These acts, therefore,

Cincinnati, October 31, 1911.

adopt the mercantile theory of credit

and give negotiability to bills, drafts,

notes, checks, warehouse receipts and

bills of lading when to l‘order." The

"order bill of lading" plays a peculiarly

important part in American domestic

and foreign commerce—being in the

best sense a "commodity currency"

because usually accompanied by a draft

wherein is expressed a unit of value.

These commercial acts have been con

structed in harmony with actual busi

ness usages and customs where such

usages and customs rest on sound eco

nomic principles and are not contrary

to ethics underlying all American juris

prudence. They have brought into

existence a new rule of statutory con

struction that they are to be construed

in harmony with such business usages

and customs, neither strictly nor liber

ally, but to accomplish their great pur

pose of bringing about uniformity of

commercial law.

They wisely do not attempt a com

plete codification of the law upon each

subject to which they pertain, but give

room for the growth of new uses and

customs by providing that “in cases

not provided for in this act the rules of

law and equity including the law mer

chant . . . shall govern."

If Congress in its wisdom shall adopt

the recommendations of the Aldrich

committee and substitute an elastic

asset currency for a rigid bond secured

currency, the importance of uniform

legislation affecting all instruments of

credit becomes doubly important, and

those who in 1895 suggested a confer

ence of Commissioners on Uniform State

Laws will have builded wiser than they

knew.



The Nineteenth Century Revival of Roman Law

Study in England and America

By CHARLES P. SHERMAN, D.C.L., ASSISTANT Pnonmon OF LAW,

YALE Umvsnsrrv

HE present revival of Roman law

study in England and America is

largely due to Sir Henry Maine. Shel

don Amos’ loyal tribute deservedly ex

tols the genius of Maine who “rescued

the laws of Rome from the neglect

into which they had fallen in England

and established forever their essential

relation to every system of law having

an European parentage."l

During the twelfth and thirteenth

centuries Roman law had been re

ceived into England in no small meas

ure.2 And this was followed by the

gradual development of a native law —

the English Common Law. But the

“overweening pretensions of popes and

emperors" aggravated the narrowing

influences of England's geographical iso

lation from the continent, and the re

sult was not only rivalry between the

civil and the common law, but also

English hostility to the former as a

foreign system.8 The suppression of the

study of canon law in the sixteenth

century by Henry VIII, followed by the

Protestant Reformation, put the study

of Roman law into disfavor.‘ By the

time of James I in the seventeenth cen

tury little or no attention was paid

to it. During the eighteenth and early

in the nineteenth centuries the study

of Roman law in England almost ex

 

pired. In 1852 there was scarcely‘ an)‘

Roman law teaching at Oxford Uni‘?!

sity — that ancient English seat of the

civil law.‘ England had become is“

lated from the current of European

juridical thought and legal practice.

Not until very modern times when the

isolation of England and the greater

isolation of America were diminished by

improved and frequent means of com‘

munication did the prejudice of Eng‘

lish and American lawyers against ROMn

law disappear. And even now the tram‘

tion of such prejudice amd indiflrel’eflc‘e

still lingers too potently in some Parts

of the United States.

The year 1870 marks this late-"vt m‘

vival of Roman law study inland — a movement second Only I“ m"

portance to the Bologna revival of the

thirteenth century in its ultimate "lfl‘"

ence on the developing English law 1mg

a codified jurisprudence. Enslafld_"

now in a position to catch up in law W‘

the rest of civilized Europe- Thaw"

law of England has progressed "1""

last quarter century is proved, ignonng

all else, by the familiar cedificerions 0‘

portions of English law.

Very fruitful have been the labors

of the modern English Romanists 5"":

as Bryce,‘ Muirhead,’ Amos,l Williams

' See Amos. “The History and Principles of the

Civil Law of Rome" (dedication to Maine).

’ See Vinogradofi'. “Roman Law in Medieval

Europe." pp. 84 at .req.; Scrutton, "Roman Law,"

pp. 79-124; Guterback, "Bracton and His Relation

to the Roman Law"; Hunter. "Roman Law"

(4th ed.). pp. 107-116.

’ Bryce. "Essays." pp. 862-863.

‘ See Bryce, "Essays." pp. 861-862.

“ See Bryce. "Essays." p. 890. the

° James Bryce. now British Ambassador may.

United States. whose twenty-three years of ac. rdity as Regius Professor of the Civil Law at 0x10

from 1870 to 1893 will long be remembeJ'ed

" James Muirhead. Professor of Roman Law a!

the University of Edinburgh.

' Sheldon Amos, Professor of Jurisprudence and

Roman Law in the Inns of Court. London

’ James Williams, Professor at Oxford.
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Hunter,” Roby,ll Clark,l2

Scotch civilians, Mackenzie13 and C01

and the

quhoun.“

One result of this movement in Eng

land is that the Roman Institutes of

Justinian are now a required subject

for admission to the English bar. Eng

land has joined hands with Scotland‘5

in requiring a knowledge of Roman law

to form an essential part of a legal

education. No longer is the English

lawyer totally ignorant of the world

current of jurisprudence.

This nineteenth century revival of

Roman law study soon passed across

the Atlantic into America. Ground had

already been broken for this move

ment in the United States by the illus

trious Chancellor Kent, who was the

earliest American jurist to frankly con

fess the great debt owed by English

law to Roman jurisprudence and whose

"Commentaries" with their Roman in

fluence, have greater authority in

America than those of Blackstone.

Roman law seems to have been first

taught at Yale: it was "the first Ameri

can law school in America or England

to establish a course leading to the

degree of Doctor of Civil Law."" The

pioneer teachers of Roman law at Yale

include the late Professors Hadley" and

 

Wheeler.m The revival of Roman law

study has spread to other law schools —

Columbia, Pennsylvania, the Catholic

University, Chicago, Stanford, Harvard

and others. One result of this move

ment is bound to benefit certain Ameri

can law schools: it will sooner or later

destroy the present over-emphasis by

them on the “case method" as the

exclusive method of teaching American

law.

As compared with the literary pro

ductions of the English Romanists, very

little as yet has been done by American

Romanists. But there are a few who

rank with their English brethren, such

as Morey,‘° Howe,” Robinson,21 and

the Canadian, Walton.”

Two states now require a knowledge

of Roman law for admission to the

bar— Louisiana" and Kansas." That

it should be made requisite in Louisiana

is not surprising; that it is necessary

in Kansas—a common law state-—is

proof of the progress of the present re

vival of Roman law in the United

States.

But with all the advance made by

this movement there is still room for

further progress. The rank and file as

well as a favored few of the great army

of nearly 19,000“ law students scat

 

1° William A. Hunter. whose "Roman Law in the

Order of a Code" has never been equaled in Eng

lish.

‘‘ Henry John RobyI Professor at University

College, London.

" Regius Professor of the CivilLaw at Cambridge.

" Lord Mackenzie, a judge of the Court of Ses

sions. whose "Studies in Roman Law with Com

parative Views of the Laws of France, England

and Scotland." is renowned.

1‘ Patrick MacChombaich De Colquhoun. whose

elaborate "Summary of the Roman Civil Law" is

the pioneer work in English.

"See Mackenzie. "Roman Law" (7th edition),

p. 47.

" Yale Law School Bulletin, l910—11. p. 6.

" James Hadley, father of President Arthur T.

Hadley of Yale, author of "Introduction to Roman

Law."

" Albert Sproull Wheeler, who established by

will in 1905 the Wheeler Library of Roman Law.

" William C. Morey. Professor at Rochester

University, author of "Outlines of Roman Law."

"Judge William Wirt Howe of New Orleans.

author of "Studies in the Civil Law."

'1 William C. Robinson, formerly Professor Yale

University and now Dean of the Catholic University

Law School. His "Elementary Law." the nearest

approximation to a true code of American law.

reflects much of the spirit of the Corpus Juris.

2’ Frederick Parker \Valton. Professor and Dean

at McGill University Law School, author of "His

toriul Introduction to Roman Law."

” See "Rules for Admission to the Bar" (5th ed.),

1909, West Pub. Co., "Louisiana."

" Id. "Kansas."

" Estimated Figures. 1909. See "World Almanac

for 1911." p. 481.
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tered in 109 American law schools sadly

need the uplifting professional and scien

tifiic impulses which result from con

tact with Roman law. Our present

system of legal education is defective

because it does not give sufficient atten

tion to or ignores Roman law. That

distinguished Englishman, Professor

Dicey, from his observation of American

Rhodes scholars in law at Oxford, re

cently made the following very perti

nent comment, that "there ought to be

a wider knowledge of the law of Rome

than is given in the celebrated law schools

of America, and also an acquaintance,

which can hardly be obtained from cases

alone, with the principles to be gathered

from the works of the best . . . legal

writers-of England and America." "

Roman Law, as in England, should

be required for admission to every

 

1° A. V. Dicey, "The Extension of Law Teaching

at Oxford," 24 Harv. Law Rev. p. 3 (Nov. 1910).

New Haven, Conn., October.

American bar. It would lead, among

other benefits, to a diminution of the

present professional incompetencya of

too many men called to the bar, and

would impart an altogether too much

needed ethical uplift to the profession

as a whole.

The American lawyer, as well as his

English brother, must no longer re

main ignorant of the world-current 0f

jurisprudence and the mission of modern

Roman law. Then will he perforce

naturally plan and strive for the scien

tific betterment of American law through

codification along the lines of the best

modern codes-that Herculean but

not impossible task of the immediate

future. The American revival of Roman

law study will then reach its full fruition.

 

r‘ On this subject, see address of Fredcn'c R_

Coudert, "The Crisis of the Law and Professional

Incompetency." Am. Bar Association Convention,

Boston, Aug. 30. 1911.

Sir Frederick Pollock on “The Genius of the

Common Law

SERIES of eight lectures on “The

Genius of the Common Law" was

given at Columbia University October

2-13, by Sir Frederick Pollock. The

lectures were the fifth course on the

James S. Carpentier foundation, on

which James Bryce, Prof. John C. Gray,

Arthur Lionel Smith, and David Jayne

Hill have already lectured, and were

well reported in the New York Times.

It is of course impossible to publish here

 

1 With acknowledgments to the New York Times,

from whose reports of the lectures this abridgment

has been prepared.

,9‘

a condensed summary of them with any

hope of doing justice either to their sub

stance or to their form. At the same

time, an abridged statement may suc

ceed in presenting some of the most

salient thoughts of each lecture, and in

indicating the main drift of an extremely

interesting discussion.

In the opening lecture, the speaker

declared that it was his purpose to

follow the adventures of Our Lady of

the Common Law, and to find out how

she had fared in all her varied adven

tures since the Middle Ages. It would
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be seen, said he, that her fortunes had

been quite as varied as the fortunes of

the heroines of mediaeval romance.

This symbolism furnished the pictur

esque titles of the lectures.

I. OUR LADY AND HER

KNIGHTS

All organized bodies that have any

history get a character and reputation

that may be stronger than those of the

average individuals. For this continuity,

which we must admit exists, it is not

safe to ofler a definition, but better to

use a symbol. Let that symbol be the

genius of the Romans. The genius of

the common law is to be comprehended

by going back to Germanic origins, and

tracing its continuous development.

Taking the Germans as described by

Tacitus we find among them four chief

characteristics. They had a life of great

publicity, with personal command only

in the time of war, and ultimate decision

as distinct from executive authority and

preliminary counsel in the hands of the

free men assembled in arms. The family

is monogamist.

Morals are simple and, by comparison

with Greek or Roman habits, extremely

strict; for cowardice and efleminate vice

there is no mercy. Gambling, on the

other hand, is unrestrained and adven

turousness encouraged. Women not

only exhort men to valor, but are con

sulted in affairs of weight, though not

in public.

When we look at the modern social

ethics of Europe and North America we

cannot fail to recognize the persistence

of the type. Who taught us respect

for women? Our Germanic ancestors.

Who laid down for us the faith that the

life of a free nation is public and its

actions bear lasting fruit because they

are grounded in the will of the people?

Our heathen ancestors. Who bade us

not only to hate but despise the baser

forms of vice and held up an ideal of

clean and valiant living which European

Christianity could assimilate, so becom

ing a creed not only of God, but of self

respecting men? Again, our heathen

ancestors.

The traditions of a public life and of

a common council are typical of those

that have survived. The Tudors in

England kept within the bounds of tradi

tion, and succeeded in carrying out their

policies. The Stuarts went further than

the people would permit, and they con

sequently fell.

The archaic virtues have their draw

backs, and in the next lecture we shall

see what some of them are. The common

law is the result of human history and

human nature, and not at all a monster

of perfection. No doubt we want per

fection of law, but the assertion that the

law is the perfection of reason is sixteenth

century pedantry and nothing more.

The law ought to be reason, but we can

scarcely hope for perfection if the law

remains a human and vital thing.

II. THE GIANTS AND THE

GODS

The giants are the formalities and

tradition of the law. The giants have

been known to be tyrants, but, on the

whole, they have been the good servants

of Our Lady of the Common Law; have

brought order out of chaos and made it

possible for the gods to reach Valhalla.

At this day there is no need to explain

that formality is an essential feature

of the archaic law. Persons who talk of

primitive simplicity, if they still do,

confound rudeness of instruments and

poverty in execution with simplicity of

ideas. Prehistoric language, customs,

and superstitions are exceedingly com

plex. The history of modern culture is,

in essentials, a history of simplifications.
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Now, formalism in law and procedure

seems to have two roots, one rational

and the other irrational. The rational

ground is the need of a hard and fast

rule to make it clear that the law is the

same for all men. The irrational ground

goes back to the oldest form of super

stition, the prehistoric belief in sym

bolic magic. It is assumed that words

have in themselves an operative virtue

which is lost if any one word is substi

tuted for another.

Such formalities were the strange

guardians among whom Our Lady of

the Common Law was born and cradled.

They were her true guardians in their

day. Better even bad rules than a rule

which is not of law. It was a great and

true word that Ihering spoke when he

said: "Form is the sworn enemy of

caprice. She is Freedom's twin sister.”

The giants are stark and grim figures

in our sight, yet their force cleared a

way for the gods through chaos, and

without them the gods would never have

come to Valhalla. But the guardians

became tyrants when, in a community

growing civilized, the judicial results of

semi-magical ritual ceased to be toler

able, and the so-called judgments of God

were openly deemed unjust alike by men

of wax’ and by men of religion. Their

ways could not be mended; they must

be broken, and a new body must be

fashioned for the justice which, in its

old embodiment, was too visibly blindI

even in the eyes of twelfth century

suitors.

It was written of the Church that

kings should be her nursing fathers. No

less truly might it be said of the com

mon law. The King's overriding power,

a power both to devise and to execute,

was the only one strong enough for the

work. Royal inquests, royal precepts

and decisions, ingenuity of royal officers

at least as eager to bring fees into the

King's oofl'ers and enhance the reputa~tion of the King's court as to procure

ease and satisfaction to suitors, were

the means not precisely of abolishing the

inflexible and cumbrous old procedure

— we had not formally begun to abolish

anything—but of relegating it to an

obscurity where it was speedily for

gotten, and so completely forgotten, too.

that professed antiquarian lawyers could,

almost down to our own time, believe

trial by jury to be immemorial.

Form for form's sake has been a harsh

mistress, and the demon of subtlety for

subtlety's sake has been the cause of

tremendous evils. The evils have not

been due to the archaic forms of the

law, but, in most cases, to the degenera

tion of the archaic forms into something

else.

III. SURREBUTTER CASTLE

Perverse ingenuity once let loose on

the art of pleading, went for some centu

ries from bad to worse, notwithstanding

occasional mitigations. We may see

what the bastard formalism of pleading

had come to be in England in the second

quarter of the nineteenth century if we

use the guidance of a very learned per

son, Sergeant Hayes, afterward a Justice

of the Queen's Bench for a short time,

who knew the system thoroughly and

did his best to bring about its downfall.

Our ancestors of the eighteenth cen.tury were not stupid or slothful. They

knew the raiment of the law wanted

mending, and they mended it as well as

they could in their time, having cam

paigns in Flanders and rebellions to

think of. But it was only patchwork,

and ultimately the rents were made

worse. After the common fashion of

English public business, reforms were

introduced piecemeal and without any

settled plan, and so, while they lightened

some of the most pressing grievances,
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they raised fresh difiiculties almost at

every turn, and in the first half of the

nineteenth century the confusion of

common law pleading had become, as

Sergeant Hayes found it, more intricate

than ever.

I have not heard that in any Ameri

can jurisdiction there was any judicial

or other regulation whose effects were

as disastrous as those of the New Rules

made by the English judges in 1834, but

I suppose that on the whole complaints

of the same kind were pretty common,

as otherwise it would be hard to account

for the existence of modern codes of pro

cedure in New York and other states,

and for various alterations short of actual

code pleading. from the simple and al

most patriarchal method of Vermont.

which Mr. Phelps described to me many

years ago, to the more elaborate scheme

of Massachusetts, resembling, in a general

way, that which satisfied our courts in

England under the Common Law Pro

cedure Acts, from 1852 to 1875.

IV. ENEMIES IN THE GATE

So far we have spoken of the dangers

to the common law within her own house

hold. Before we can understand the

limits and the difficulties of possible

remedies in the Middle Ages we must

consider the outside foes which had to

be fought at the same time. One kind

of these, as they were the most shame

less, were the most formidable. namely,

men who were strong enough, in parts

of England remote from the central

authority, to defy legal justice and legal

process openly. We find the danger of

great men defying the law not only

recognized, but prominent in the dooms

of the Saxon kings.

Next we have to consider the enemies

of the law and legal order in modern

times. We do not mean ordinary crimi

nals, for lawbreakers, occasional or

habitual, do not undertake at this day

to subvert the law, but only do their

best to thwart or evade it in their own

particular interests.

Various modern theorists, political or

economical, are hostile to particular

legal institutions or their existing forms;

and hence it is easy for their opponents,

and sometimes profitable, to charge them

with conspiring against the very exist

ence of the law. Concerning Socialism

in its many forms there is plenty of room

for legitimate criticism, but the antino

main heresy seems to be about the last

kind that it can be reasonably accused

of. For the one thing in which all

Socialistic plans agree is in requiring not

less legal compulsion than is imposed by

existing civilization, but a great deal

more.

Herein we may note that some persons

who have been called, or have even called

themselves, Socialists, were really An

archists; William Morris, for example, as

shown by his "News from Nowhere,”

which, whatever else it may be, is the

most delightful exposition of pacific

anarchism in our language.

Our Lady does not care much by what

name the Chief Magistrate is called,

whether his office is elective or heredi

tary, whether he has as much active

discretion of his own as the President

of the United States or as little as a

modern king of Great Britain. What

she does care for is ‘that government,

whatever its forms, shall be lawful and

not arbitrary; that it shall have the

essential attributes for which Chief

Justice FOI'tCSCUC'S word was "politi

cal" as far back as the fifteenth century.

She looks for trusty servants who

will stand by her in the day of need. She

demands fearless and independent judges

drawn from a fearless and independent

bar, men who will not swerve from the

straight path to the right hand for any
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and at first sight the most useful is

specific amendment by legislation, di

rected to particular defects as they are

discovered or come to be more urgently

felt. \Vithout doubt this is a serviceable

instrument when rightly handled, but

in unskillful hands it can be a remedy

pleasure of rulers, be they aristocratic

or democratic, nor be drawn aside to the

left by more insidious temptation of

finding popular favor in opposition. If

Our Lady's servants are not of that

spirit, all the learning of all their books

will not save them from disgrace or her

realm from ruin. If they are, we shall

never see the enemy whom she and they

will be afraid to speak with in the gate.

V. RESCUE AND RANSOM

Having now seen something of the

troubles that beset Our Lady of the

Common Law and her servants at sundry

stages of their pilgrimage, we may well

be curious about the remedies; and here

we must deal tenderly with lay common

sense, which may be apt to think that we

are making a great fuss and mystery

about nothing, to magnify the impor

tance of our Faculty.

The plain man is ready enough to

believe that the common law has had

outworn and cumbrous tools to work

with. What he does not so readily see

is why we should not scrap our old plant

like other modern men of business and

say no more about it; or for that matter,

why it was not done centuries ago. “So

simple a thing," he will say, “for you

lawyers to devise new and better forms;

you have not even the cost of materials

to reckon with; nothing but pen and

ink —— yes, and brains, I know."

“My dear man," answers Our Lady

of the Common Law, “I have to tell you

that it was just you lay people, as often

as not, who hindered my servants from

improving things in the simplest way

when they were eager to do it, and

drove them into making their improve

ments by crooked devices, to the great

disparagement of my honor and worship

and useless charges and vexation of my

suitors.”

A remedial method the most obvious

worse than the disease. Until our time

it was commonly considered as belong

ing to the technical part of the law and

left to the leaders of the profession. It

is much older than we commonly recog

nize.

Even a tinker of genius cannot get

beyond tinkering, and tinkers are not

men of genius as a rule. Best of all ways

of reform is that the courts should never

be wanting in the knowledge of their

own inherent powers and the courage to

use them. This achievement is of a

felicity not reducible to classification or

rule.

The modern condition of legislative

discussion has brought in the danger of

amateur meddling and the not very

desirable antidote of purposely framing

technical amendments in the form least

intelligible and most repulsive to the lay

mind. Much has been said in the re

proach of lawyers, but there is more and

worse to be said, if we choose to say it,

against the man of business who thinks

he knows better.

The latest way of amendment we have

to note is the deliberate reconstruction

of jurisdiction and procedure on a huge

scale; a heroic method adopted in many

countries outside the common law, but

oftener than not for political or national,

rather than for purely legal reasons.

VI. ALLIANCE AND CONQUEST

The common law, like the English

language, contains a great deal of mixed

and composite material, but has an

individual structure and character which

are all its own; and, also like the Eng
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lish language, on the whole, has had the

best of it in competition with rivals.

Amid the conflicts and compromises

of the common law with the canon

law, the law merchant, and equity, there

is nocase, I believe, of the common law

having lost ground in the presence of

another system. There are certainly

many where it has gained, and the ques

tion is forced on an inquiring mind, to

use the words of a recent ingenious

Frenchman: “To what is due the su

periority of the Anglo-Saxons?"

The fact that the common law of

England has more than held its own with

its rivals is not due to, the intrinsic

virtues of our race or altogether to the

superior justice or convenience of our

rules. The quality or the common law

of England which has enabled it to more

than hold its own with its rivals is per

haps the quality of toughness. The

boldest champion could never say in

our praise that we take any pains to

make our ways easy for strangers who

have a mind to learn them. The fact

remains that the common law shows

assimilative power which to all appear

ances grows by what it feeds on.

There is this great difference, that

other laws are special and personal, while

the common law is not. It is the law

not of a class or of a kindred, but of the

whole kingdom, and the men who dwell

therein. On the other hand the canon

law, to take the case of the greatest

rival, is personal though it is universal.

Our Lady the Common Law takes, as

a matter of course, whatever other juris

dictions have left for whatever reason,

and keeps it with very little chance of

losing it again. Moreover, being of a

free hand, she knows how to take as

well as to give nobly and without false

shame, which is a high point of gener

osity and something of a divine secret.

Her cloak will open as wide as the

Madonna's and the children she wel

comes under it are adopted for her very

own. Where the occasion was not ripe

for full intimacy, she has been polite in

making friends of rivals and possible

adversaries.

About the same time as the annexa

tion of the law merchant in England was

completed, Our Lady began to extend

her influence beyond seas in various

ways. Only one law, the common law,

has ever gone forth into the world beyond

the narrow seas under or in company

with the British flag. Everywhere our

system has made its mark, and often

without official confidence.

The tendency to imitate English

models is strongest in criminal and con

stitutional law, considerable in mercan

tile law; while in the private civil law

of property (excluding real estate) and

obligations it is less though not negli

gible, and in the regions of real estate,

the family and succession, it hardly

exists. Indeed, those are not parts of

our system which any English lawyer

would recommend for general adoption.

Most remarkable is the. success of

English criminal law, for it would be

hard to name a British possession where

it does not prevail under one form or

another.

VII. PERILS OF THE MARKET

PLACE

Our Lady the Common Law is not a

professed economist, yet she is not with

out certain ideas of economic justice,

which her servants have endeavored to

apply with such consistency as they

might to the circumstances of different

periods. Those ideas cannot be confined

within the dogmatic lines of any partic

ular school. They cannot be invoked as

a universal rule of economic policy.

There is no doubt that the manner in

which the standard principles have been
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worked out has been largely modified

by the doctrines in favor among econo

mists and publicists for the time being,

and, accordingly, the tendency of decis

ions has inclined to one or another with

the fluctuation of theory. The oscilla

tions have been less violent in case-law

than in legislation, and they have fol

lowed expert opinion, or what was

deemed to be such, rather than the voice

of the multitude or the party. For the

men who make law, by judicial methods

at any rate, are not mere men in the

crowd; they rather belong to the edu

cated class who mediate between the

leaders of thought and the general pub

lic opinion that sooner or later follows

them. Without any aid of legislation,

without expressed disapproval of a single

authority, the law as to restraint of

trade has in our own time effected a

change of front that has brought it

completely into line with modern busi

ness conditions.

The common law favors competition

wherever free competition is practicable,

but prefers regulation by public authority

to restrictions imposed by any combina

tion of private interests; and this, in

either case, with a view to the common

advantage, and not on any assumption

of absolute natural rights.

Now, we must be careful at the out

set not to be misled into making familiar

historical words bear a purely modern

significance. Free competition is favored

in the law. That is true, but it did not

originally mean unlimited competition

between all men. The merchants and

the tradesmen of the Middle Ages held

to be qualified persons. Before they

could exercise their business they passed

through a stage of apprenticeship and

when they became free of their guild or

craft, this freedom was the same (as

almost always in mediaeval speech) as a

privileged condition, as much earned by

a special training as that of the learned

professions of this day.

The man who had thus made himself

a full member of a craft or corporation

had a positive right to exercise his call

ing, or “lawful mystery,” without hin

drance, and his neighbors were entitled

on their part to the benefit of his skilled

work. Our modern notion of letting

every man try his chance, and trusting

unchecked competition between all sorts

of competent and incompetent persons

to secure the public interest automati

cally, may have its virtues, but it is

modern, and not mediaeval.

The old common law made no objec

tion to the self-government of the trades,

nor, with one material reservation, to

the number of one trade in any one place

being limited. The reservation wa

that the privilege must not be abused

so as to create a monopoly. The craftsman has his rights, which must be pro

tected; it is also his duty to exercise

them for the public good, and he may

not disable himself from exerting them.

Doubtless, abundant mistakes were

made in working out such a system, and

some which now appear to us childish.

Still it was in itself a consistent plan,

and by no means contemptible.

It had to pass away with the condi

tion of society for which it was made

but it left its mark in a continuing hatred

of monopoly which has not lost its vigor

in the latest jurisprudence and legisla

tion of English-speaking countries; a

vigor which, now as much as ever, needs

to be guided by well-advised judgment.

If the competition under equal condi

tions is to be free, then it follows that

the consequences must be accepted. A

man cannot complain if a more skilful

or fortunate competitor diminishes his

profits. A monopoly is exactly what

the law will not give him.

It is curious that our earliest classical
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authority on the necessary toleration of

competition relates not to rival trades

men, but to rival schoolmasters, who

certainly would have joined in making

short work of any unqualified intruders,

a process not unknown, it is said, in

modern politics.

It is obvious that in a frame of society,

which no longer limits competition, the

claim of the individual to be guaranteed

against unfair competition becomes

much stronger. Indeed, if we insisted

on our institutions being or appearing

logical (as happily we do not), the in

dividual might say with some plausi

bility to the state: —

"You turn us all out to compete with

one another, and say that if half of us

are ruined the other half have only

exercised their common rights. You

say the result is worth more to the com

munity than it costs. Good: but why

should the cost fall wholly on innocent,

unsuccessful competitors? If they suffer

for the common good, why should not

the community compensate them?

Either go back to the old plan of limit

ing competition or insure us as individ

uals against the consequences of your

collective policy."

Thus the Nemesis of unchecked indi

vidualism would lead to something which

I suppose would be not improperly de

scribed as a form of state socialism.

There is one answer to be sure which

is decisive if accepted, namely, that

these matters do not concern the state

at all.

VIII. THE PERPETUAL QUEST

What shall be the attitude of a good

lawyer and a good citizen toward the

problems among which the lot of the

common law is cast? He will recognize,

in the first place, that they are alive and

not to be solved out of a digest and that

the work is never finished. If it ever

_ tress.

seemed to be finished the law would have

ceased to be a living science, and would

be fit for nothing more than to be petri

tied in an ofiicial corpusjuris. For prin

ciples, even the most certain, are capable

of infinite application, and the matter is

always changing. The Knights Errant

of Our Lady the Common Law must be

abroad on a perpetual quest; no sooner

is an adventure accomplished than a

fresh one is disclosed, or arises out of

,that very achievement. There is no

strife in the past which has not some

lesson for the future.

Courts have to be guided, legislators

have to be warned. Not a word shall be

said here in derogation of an advocate's

duty to take every point that can fairly

be taken for his client. Still, there is a

higher and a lower kind of advocacy, in

cluding work out of court, without any

prejudice to the client's interest.

Not long ago a learned friend of Lin

coln’s Inn was talking with me of a late

eminent English conveyancing counsel

whose pupil he had been. Other men

might be as learned, said my friend, but

I worked much with him, and whoever

worked with him might be sure that he

wanted to put the business through.

That is, in plain words, which no rhetori

cal expansion could better, the spirit

of the law and the true lawyer. Ask

yourself at every doubtful turn what

will best help the business through, and

you will have a good professional con

science and grateful clients.

We shall not think the less of the

common law for not being infallible and

invincible. Some say she is a hard mis

It is true that she will not be

content with any ofiering short of man's

best work; she would not be faithful to

herself if she were. Some call her capri

cious. It is true that she does not un

dertake to command world success for

her followers; earthly fortune may be
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added to them, but is not the reward

she promises. There are some who call

her arbitrary. True it is that we have

to learn her speech, but when we have

learned enough of it to speak it freely,

we know that open discussion and un

fettered criticism are the very light of

the law.

Some complain of her tongue as bar

barous. Well, the Latin of Roman law

falls short at best of classical perfection,

and when one gets below the surface of

our mediaeval books, French and Latin,

one finds them at least as human as The

Digest and far more living and human

than Justinian's Institutes and the glos

sators. Rather we may praise-our Lady

the Common Law in the words of a poet

who was not a lawyer, words not written

concerning her, and nevertheless appro

priate:——

Our lady of love by you is unbeholden;

For hands she hath none, nor eyes, nor lips, nor

golden

Treasure of hair, nor face, nor form; but we

That love, we know her more fair than anything,

This was written by Algernon Charles

Swinburne in praise of Liberty. If there

is any virtue in the common law whereby

she stands for more than intellectual

excellence in a special kind of learning.

it is that Freedom is her sister, and in

the spirit of freedom her greatest work

has ever been done.

By that spirit Our Lady has embold

ened her servants to speak the truth

before kings, to restrain the tyranny of

usurping license, and to carry her ideal

of equal public justice and ordered right

into every quarter of the world. By the

fire of that spirit our worship of her is

touched and enlightened, and in its

power, knowing that the service weder to her is freedom, we claim no inferior

fellowship of our brethren of the other

great Faculty, the healers of the body’

and the comforters of the soul, the

lovers of all that is highest in this world

and beyond. There is no more ar'dllolls

enterprise for lawful men, and none 1110“3

able, than the perpetual question 0f

justice laid upon all of us who are

pledged to serve Our Lady of the C011!‘mon Law.

The Adoption of the Recall in California

HE results of the vote of California,

October 12 on twenty-three differ

ent constitutional amendments were

striking. Official returns from 2,877

precincts out of 3,121 in the state gave

these results: for woman suffrage

119,830, against 117,779; for the initiative

and referendum, 138,181, against 44,850;

for the judicial“ recall, 148,572, against

46,290.

The closest fight was over the amend

ment placing under the jurisdiction of

the railroad commission public utilities

of all sorts. The commission will have

power to fix passenger and freight rates

on railroads, and to veto rates fixed by

the companies, while none of its dfic"

sions shall be subject to court revlew

except on the plea of confiscation.

Another amendment adopted was that

providing that hereafter “no judgfl'lent

shall be set aside or a new trial gral'lted

in a criminal case on account of improper

direction of the jury or the admissiOI1 of

rejection of evidence unless, upon re‘view of the whole case, including the
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evidence, the court shall be convinced

that the error has resulted in a mis

carriage of justice.” -

All the amendments had been ap

proved by the legislature before being

submitted to the people at the polls.

The adoption of the amendments re

lating to woman suffrage, the initiative

and referendum, and the judicial recall,

is no doubt due chiefly to aradical senti

ment which differentiates the democracy

of the newer from that of the older

states, but it may also have been due,

to a considerable extent, to the promi

nence of local political issues of the

movement overshadowing all others.

Many doubtless voted for these meas

ures from a desire to purify political

conditions in California, and the drastic

action taken by no means necessarily

foreshadows recourse to the initiative

and recall except in extraordinary emer

gencies. United States Senator John G.

Works declared: “These are extraor

dinary remedies to be used only in

cases of extraordinary necessity. I

believe the people of California are wise

enough to use them fairly and justly."

These measures of direct popular

government having been incorporated

in the constitution of California, granted

that the constitutionality of legislation

later adopted be sustained, may not, in

their practical operation, bring about

anything like the political revolution

which might too readily be looked for.

The judicial recall, applying to all

judges save those elected in chartered

cities, was adopted directly in the face

of President Taft’s earnest utterances,

and the overwhelming majority by which

it was carried is surprising.

California is not the first state to

apply the recall to the courts, Oregon

having the same provision. Other

western states are of the same temper,

and if they have not already made their

judges subject to dismissal, will soon

do so.

In this connection the New Orleans

Times-Democrat observes: “Whether the

Californians have acted wisely remains

to be seen. In the past they have had,

perhaps. greater cause for discontent

with the conduct of certain members of

their judiciary than the people of any

other state. It is by no means assured

that they will actually use the weapon

just adopted against their judges. Other

western states have refrained, and to

this day, we believe, no judge has ever

been ‘recalled’ in this country."

Woman suffrage was adopted by a

much smaller majority, San Francisco's

adverse majority being 13,705, which

was more than offset in the rest of the

state. Even in San Francisco progress

is measured by the fact that fifteen years

ago this city recorded 24,000 majority

against the amendment.

California is the sixth state to grant

full suffrage to women. The first state

in the Union to take this step was Wyo

ming, in 1869. There was no other addi

tion to the states where women might

vote until 1893, when Colorado granted

them the franchise. In 1896 two states,

Utah and Idaho, passed suffrage amend

ments to their constitutions. The state

of Washington had a vote on the ques

tion at the election of 1910, and gave

the vote to women. although the measure

had been twice defeated in that state,

in 1889 and again in 1898, once by

19,000 and later by 9,000.

The election undoubtedly afforded

many illustrations of the danger of re

ferring too many questions to the voters

at once. So many questions could not

possibly be treated with the deliberation

necessary. The San Francisco Call says:

“The vote was large, but it is doubtful

if the great body of the voters gave to

the propositions the time and study
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necessary to understand them thor

oughly and to estimate their conse

quences. There were too many amend

ments, and the ofiicial sheets of informa

tion tended rather to confuse than to

clarify the mind and judgment of the

electorate."

Is Our Constitution too Rigid?

HAT the Constitution of the

United States should be more

easily amendable is the conviction

of Monroe Smith, Professor of Roman

Law and Comparative Jurispru

dence in Columbia University.1 Al

though the constitutional amendment,

for example, empowering Congress to

tax incomes, has been ratified by thirty

four states, containing seventy-three

per cent of the population of the forty

six states, a small minority is still able

to frustrate the will of the greater part

of the nation. Professor Smith con

siders this an extraordinary situation,

paralleled in no other constitutional

country in the world.

There are several grounds for his

belief that the Constitution should be

more easily amendable. In the first

place, in the absence of final amend

ment of the Constitution, a process of

"change by the establishment with gen

eral consent of new governmental cus

tom" has developed. Instances of such

amendment of custom or by interpreta

tions are so obvious that theydo not need

to be cited. This kind of amendment has

been made necessary “by the practical

impossibility of formal constitutional

amendment." But there are limits

beyond which this sort of development

cannot go. Up to a certain point the

Constitution will be bent by the economic

and social process which it now checks;

 

' "Shall We Make our Constitution Flexible?"

By Munroe Smith. North American Review, v. 194.

p. 657 (Nov.).

beyond that point there is danger of its

being broken, for even the boldest inter

pretation can hardly change the Consti

tution to meet many of the new demands,

and the doctrine of private rights which

has been read into the Constitution im

pedes “the satisfactory solution of many

industrial problems by the state legisla

tures."

On this point, that it may be im

possible to bend the Constitution with

out breaking it, there is likely to be a

difference of opinion. It will be argued

by some that the Supreme Court, though

it may feel constrained for a time to

resist bold innovations, must eventu

ally succumb to the pressure of public

opinion and allow them, and that this

will be equally true, whether some new

exercise of governmental activity is

involved or a new phase of the doctrine

of the inviolability of private property.

It might further be argued that there is

no reason why judges should be deemed

to sympathize with the interests of one

class in the community more than an

other, that they do not constitute a class

which solidifies with any one social or

economic group, and that it is nothing

but the doctrine of judicial precedent

which impedes their ready response to

the popular will; we shall soon get

away, it may be contended from this

standpoint, from the notion of the bind

ing authority of precedent. With such

considerations Professor Smith does not

deal.

A second ground for the need of a
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more flexible Constitution is argued

more forcibly and clearly. Professor

Smith says: —

"The effort to bend the Constitution

to meet new social needs, and the tend—ency to evade its restrictions when these

appear harmful, may be justified on the

ground of necessity; but progress along

these lines has many undesirable results.

Evasion of law does not increase respect

for law, and the lack of respect for law

is already one of our national vices.

Further, the attempt to evade the law

and to justify its evasion is unfavorable

to intellectual integrity, to straight

thinking and honest speech, on the part

of our legislators, and also, in second

instance, on the part of our judges."

The feeling of most people will be that

Professor Smith is right on this point.

There is, of course, the consideration

that whereas the written Constitution

is now accepted as the test of the funda

mental law, a policy of amendment by

judicial interpretation, once firmly estab

lished, would lead to a change in the

attitude toward the written Constitu

tion. We would virtually be living under

an unwritten Constitution, as in Eng

land, and the letter of the law would

not occupy so prominent a place in man's

minds as to lead them to accuse judges

of a lack of candor, nor would judges

themselves have to feel any shame in

setting up new criteria of constitutional

rights. The fallacy of such reasoning,

however, lies in the fact that our Ameri

can institutions have their roots in a

living written Constitution which can

not become an obsolete instrument of

merely historical interest, and that the

written Constitution will long retain an

undisputed supremacy which it does not

exert in the fundamental law of other

countries. Consequently judges must

continue to give heed to the letter of

the law, and to avoid every suspicion of

chicanery in attempting to override its

provisions.

A third reason for making the Con

stitution more easily amendable is the

need of injecting a more wholesome

spirit into national party politics. Pro

fessor Smith writes: —

“Mr. Roosevelt’s New Nationalism

wouldbe an excellent party programif the

results that he desires could be attained

without amending the Constitution;

but in view of the practical impossi

bility of securing the necessary amend

ments in the constitutional way, his

propaganda began, and has for the

present ended, in criticism of the Su

preme Court because that tribunal has

not developed our constitutional law

along new nationalistic lines. Whether

Mr. Roosevelt's strictures are justified

or not is here beside the question. His

attitude is cited to show the difliculty

of building up a party pledged to radical

reform measures, when it is obviously

impossible for a party to redeem such

pledges. If a party that can carry a

presidential election by a fair majority

of electoral votes could also amend the

Constitution, a strong national party

might well be formed with a program

more radical then Mr. Roosevelt's, a

program which men of conservative

temper would probably term socialistic.

Under such conditions, conservatives

would no longer be able to rely upon the

rigid Constitution and the Supreme

Court to protect property interests;

they would be forced to organize a party

representing their principles. Even a

conservative, if a broad-minded man,

might view such a result with satisfac

tion. National parties would then

represent something besides the scram

ble for oflice, and their leaders would

probably be men of a difl'erent type from

the majority of our practical politicians.”

It may be added that such a change
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plan as superior: “Proposal of amend

ments by the majority vote of both

Houses in two successive Congresses;

submission of such proposals to the legis

latures of the several states or to con

ventions in the several states or directly

to the voters in each of the states. as

one or another of these modes of ratifi

cation may be proposed by Congress:

and ratification of proposals by a major

ity of the states. provided that the rati

fying states contain, according to the

last preceding enumeration, a majtm't)‘

would enlarge power and responsibility

in the executive and legislative depart

ments of the federal Government, and

would unquestionably tend to intro

duce new dignity into public life.

A fourth reason for making the Con

stitution less diflicult of amendment is

the position in which the federal judi

ciary are placed, which is a position

never contemplated by our political

theory. It was not intended that the

judges should have an absolute veto,

but only a suspensive one. The suspen

sive veto, in Professor Smith’s opinion,

provides all the check on overhasty

legislation which is desirable. Just as

the suspensive veto is overridden in the

states, by the easy adoption of amend

ments to state constitutions, there should

be means of overriding it in the nation

at large. To give the judiciary an abso

lute veto is to compel them to exercise

political as well as judicial functions, and

to stimulate the agitation for an elective

judiciary and the judicial recall.

Corning now to the means by which

the Constitution should be amended,

Professor Smith discusses Professor Bur

gess’ proposal, made twenty-one years

ago, that the following plan be adopted:

“Proposal of amendments by two suc

cessive Congresses, Senators and Repre

sentatives acting in joint assembly and

resolving by simple majority vote; sub

mission ‘of proposals to the legislatures

of the several states, these again acting

in joint assembly and resolving by

simple majority vote; assignment to

each state of the same weight in the

count of votes as in a Presidential elec

tion, and ratification of amendments by

a simple majority of the state votes

thus weighted."

Professor Smith finds this plan defec

tive in so far as it fails to recognize the

federal principle of equality of states.

He therefore proposes the following

of the total population of all the states.

“The plan here outlined accepts Prcefessor Burgess’ suggestion that an

amendment proposed by one Congress

must be accepted by a second Congress

with a newly elected House of Repre

sentatives before the proposal may be

submitted to the states. In addition to

the arguments for such delay cited above,

which seem conclusive, it may be noted

that this longer period of consideration

and discussion will probably produce

proposals of superior precision. . .

“The most important feature, how

ever, of the plan here suggested is the

proposal to lodge the final power of

amendment, the truly sovereign power

in our system, in a majority of states

containing a majority of the total popu~lation of all the states."

It will be observed that the adoption

of Professor Smith's scheme, while it

would increase the flexibility of the Con

stitution, would by no means result in a

highly flexible Constitution. A con

siderable period must elapse before an

amendment can become effective, and

the assent of two successive Congresses

would be required before amendments

could be submitted to a popular vote.

We would, therefore, still be living under

a comparatively rigid Constitution. The

diflerence would be that it would not

be of the abnormal rigidity now existing.
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RITING of “The Trade Union

Label,” Ernest R. Spedden says:

“The unions have not as a rule attempted

to encourage the demand for label goods

by making the label a mark of superior

material or workmanship. The difii

culty in the way of such a plan is obvi

ous; the union is not organized to

further the interest of any particular

part of the workingmen in the trade,

but to establish conditions for the trade

as a whole. "

John Graham Brooks, discussing the

union label in 1898, said that in certain

trades "a label that should be con

fidently known to stand for definite

improvement in the life of the worker

would attract a powerful public sym

pathy," and he complained that the

rules under which the union labels were

issued gave ordinarily no guarantee of

good quality of work or of sanitary con

ditions.

The method governing the use of the

union label is typical of the methods of

trade unions. The label, originally

designed to appeal to trade-unionists to

support other unions and to combat

cheap immigrant labor, eventually came

to be used to appeal .to the sympathy

of the general public with the union

cause. There have fortunately been

some indications to make the label a

badge of superior workmanship in cer

tain trades, but ordinarily it has been

simply a means of telling the public

that workmen were receiving the union

scale of wages. Even though the label

may not have been a means of boycotting

competing non-union goods, it has been

a means of combating non-union labor

by the characteristic method of solicit

ing support without showing any eco

nomic superiority of the trade-union

product.

As a substitute for the trade-union

policy of seeking to dominate the market

by other means than those of normal

competition, Professor Laughlin pro

poses the competitive principle of pro

ductivity or efficiency. To illustrate the

advantages of free competition over

“bucking" against a threatened over

supply of labor, he instances the great

increase of wages for both skilled and

unskilled labor during the past fifty or

sixty years, which increase has been

accompanied by a fall in the price of

many commodities consumed by the

laboring class. Were the unions to adopt

this principle of efficiency, "the contest

between union and non-union men would

no longer be settled by force," because

“the sympathy of the public would be

transferred from the non-union, or the

unfit, to the union, or fit men. . . .

This policy unmistakeably opens the
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path of hope and progress for the

future."

Dr. Spedden has written a mono

graph on the trade-union label that is a

valuable contribution to economic his

tory, but a few reflections on the ques

tions of economic progress and public

policy presented by this subject would

have rounded out his discussion into a

more symmetrical form.

Professor Laughlin's treatment of

social and labor questions, in his essays

on "Socialism a Philosophy of Failure,"

"The Abolition of Poverty," "Social

Settlements," “Political Economy and

Christianity" and "Large Fortunes," is

sound. He lays himself open to the

imputation of being neither an indi

vidualist not a collectivist. His modera

tion is apparent in such statements as

this: "Just as soon as the acts of any

person infringe upon the rights of others

the state should interfere in the interest

of equality and justice. Beyond this

limit individual activity should be left

untrammeled and encouraged to believe

that it will receive all the rewards due

"to its own initiative."

The function of trade-unions as fac

tors in collective bargaining is so familiar

that one readily overlooks the fact

brought out by Professor Kennedy, that

“American trade-unionism owed its

origin as much to the desire to associate

for mutual insurance as to the desire

to establish trade rules." The activities

of the trade-unions in insuring their

members against death, disability, sick

ness, and superannuation have been

extensive. Though such insurance ac

tivities, originally of primary importance,

have become secondary, they still are

a leading factor in building up the mem

bership of trade organizations. If the

adoption of workmen’s compensation

laws result in a transfer of these activi

ties to the state, the trade-unions will

have lost one means of securing mem

bers, and the consequences are likely

to be beneficial, if the trade-unions thus

cease to exercise, in the interest of their

own members, functions which should

be performed by the state in the interest

of all workingmen, and come to concen

trate their entire attention on the funda

mental conditions necessary to the high

est welfare of the laboring classes.

As a basis for study of the appalling

economic waste of industrial accidents.

the findings of the Pittsburgh Survey

already occupy the position of a classic

Pittsburgh's yearly loss is shown by its

annually sending out from its mills, rail

road yards, factories and mines, 45 one

legged men; 100 hopeless cripples, walk

ing with crutch or cane for the rest of

their lives; 45 men with a twisted. use

less arm; 30 men with an empty sleeve;

20 men with one hand; 60 with half a

hand gone; 70 one-eyed men — 500

such wrecks in all. "Such is the trail

of lasting misery," says Miss Eastman.

l‘work-accidents leave behind.”

The facts impartially presented in

this volume as the result of dispassionate

study of "the short and simple annals

of the poor" show the necessity of some

new system of compensation to take the

place of the law of employers’ liability.

The following requirements of legisla

tion are postulated: (1) every seri

ous accident must be made a certain

and considerable expense to the em

ployer; (2) a considerable share of the

economic loss must be shifted to the

whole body of consumers; (3) the possi

bility of disputes must be reduced to a

minimum. So much should be admitted,

with only slight qualification.

The legal aspect of the workmen’s

compensation program, which is impor

tant, is ably discussed by Lancelot

Packer, secretary of the Employers’

Liability and Workmen's Compensation
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Commission, Washington, D.C. Mr.

Packer has prepared a brief on the

power of Congress to impose an abso

lute liability irrespective of negligence.

He considers numerous decisions of the

Supreme Court of the United States

and other authorities and concludes: —

English Common Law started with absolute

liability, irrespective of negligence, for harmful

acts.

That such liability was modified from time

to time by judicial decision and statute to suit

the prevailing ideas of social policy. That in

accordance with such social policy such abso

lute liability remained for certain classes of

acts. That it exists today for the Custody and

ownership of dangerous things, such as fire.

That a man acts at his peril in certain situa

tions, such as in creating a dangerous reservoir

on his land (Rylamls v. Fletcher) and that a rule

of absolute liability is moreover attached to

certain contractural relations and mllings, such

as carriers of goods and apparently innkeepers.

In the United States, too, it is seen that the

Supreme Courts of certain of the states have

adopted the doctrine of Rylands v. Fletcher, and

admitted the existence in their common law of

instances of absolute liability, irrespective of

negligence. That the Supreme Court of the

United States in decisions later than the Nitro

glycen'n case, has given recognition to the fact

that such instances of liability irrespective of

negligence exist under the English Common

Law (Zernieke case), and exist in the texture of

our law (as in the rule of master's responsibility

for competent agent's negligence). It will be

seen also that state statutes imposing an abso~

lute liability have been upheld by the Supreme

Court of the United States, citing as justifica

tion, reasons of policy, such as protection of

employees and safety of the public (Maekey case),

and the difficulty of proving negligence, and

justice (Mathews case- just when both parties

equally faultless duty of insuring against loss

should rest on railroad, which creates the peril

for its own profit), under the police power, as

well as under the power of a state over corpora

tions.

From’statements made by the Supreme Court,

it would appear, too, that development of the

law in accordance with the needs of the times

is not to be discouraged.

It has recently been decided in the Employers’

Liability cases (207 U. S. 463), that Congress

has the power under the Commerce Clause to

regulate the relations of master and servant in

interstate and foreign commerce as regards

accidents in that commerce. Can it then be

doubted that the Supreme Court would uphold

the power of Congress, if in so doing it should

see fit to adopt a rule of absolute liability irre

spective of negligence for accidents to employees

incident to such commerce, a rule that the whole

experience of the civilized world has adopted

as both expedient and just — thereby discarding

the rule which requires proof of negligence,

which that experience has proved to be inex

pedient and unjust.

HOCHHEIMER'S MANUAL OF

CRIMINAL LAW

A Manual of Criminal Law, including Forms

and Precedents. By Lewis Hochheimer. of the

Baltimore Bar. King Brothers, Baltimore. Pp.

270 and table of uses and index 65.

NE takes up so thin a book as this

on so large a subject with a feeling

that it must be superficial. However,

the present volume is an exception. It

does not aim at any historical exposition

of criminal law, nor does it attempt to

expound any of the disputed or doubtful

propositions that prove so puzzling and

close in criminal law. The author has

set himself the task of presenting the

existing law "in terse phrase and com

prehensive form, incorporating no irrele

vant statement and omitting no essential

detail."

The definitions are not in the time

honored phrases established by the old

masters and reiterated by generations

of lawyers, but the author has boldly

struck out, regardless of past authori

ties, and uses everyday language of his

own that gives point and character to

his accurate statement of the essentials

of each crime. Thus, for example, his

definition of embezzlement: "Embezzle

ment means the fraudulent misappro

priation of a thing by a person to whom

it has been entrusted. The term is

applied to ofi'enses created by statutes,

variant in their terms, but having the

common design to make punishable,
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within the operation of the principles

governing as to larceny, acts of virtual

theft differing from larceny only in

the respect that the original taking of

the thing in question was lawful or

with the consent of the owner." This

covers the ground fully and adequately

and is refreshingly pointed.

The book is divided into two divi

sions. The first part deals with the

rules and principles of the substantive

criminal law. The second covers arrest.

pleading, procedure, and kindred sub

jects. There is also a collection of

forms. The work shows accurate and

intelligent handling and will prove a

valuable book for table reference and

prosecuting attorneys, judges and law

yers practising in the criminal courts.

Where forms in criminal proceedings

are so largely a matter of statute or

local practice the value of the collection

of forms may be questioned, but we

have no hesitation in commending this

book to the careful consideration of the

profession.

 

A LAVVYER'S NOVEL OF THE

“MEN HIGHER UP"

The Shadow Men. By Donald R. Richberg.

Forbes & Co., Chicago. (81.25.)

“ HE Shadow Men," by Donald R.

Richberg of the Chicago bar, a

novel which exhibits seriousness of pur

pose and literary instinct, is the weaving

in of a little love afiair into the legal

and executive end of the big modern busi

ness corporation. There is the big

wealthy Mr. Moulton, who controls

and directs the actions of the officers

of the corporation, and there is the

scapegoat who assumes all the blame

for the illegal acts. Then there is the

government investigation, the self-sacri

fice of the scapegoat to save the big

promoter, and his subsequent convic

tion. Upon his release from prison he

returns and is taken into Moulton's

home as a great hero.

Moulton then secures for him the

position of secretary of a big car repair

concern. The books of the concern do

not show that Mr. Moulton owns any

of the stock, but there are constant

transfers of stock, which make the scape

goat suspiciousof Moulton's transactions.

Then charges of graft and fraud are

made against the officers by some of the

stockholders, and the scapegoat again

gets into trouble. He threatens to give

away Moulton and his clique rather

than be sent to jail again, but after

a conversation with Moulton in which

Moulton's daughter plays a prominent

part, the scapegoat disappears. Hi5

attorney friend who has been handling

his defense suspects that a trip abroad

is contemplated, and hurries to New

York and finally locates him on a depart

ing steamer. He coaxes him to come

back, and they return and stand fol’

trial. The defense interposed urges that

the crime charged has been committedv

and that the scapegoat is not the guilty

man but that there are men higher "PThese men higher up are designated 85

“The Shadow Men."

.Mr. Richberg has one of his old ex

perienced lawyers, who should know

the true facts, criticize the bar in the

following harsh terms: —

“But what do we find:—a mass of

lawyers, well trained in fact, ill trained

in thinking, stupidity at the bottom.

unscrupulousness at the top, uninspired

and bewildered mediocrity between

practising before judges selected through

a political machinery that eliminates

the high-minded, the studious and the

impartial, with unerring and partially

intentional regularity. We find legis

latures, dominated solely by self-interest.

tinkering with the fundamental prin

ciples of good government, aided, to
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our shame be it said, by high courts

ruled by motives alike pitiful and sin

ister. Add to these conditions the fact

that the courts are sought by clients —

especially by the important clients for

whom great cases are fought —— not for

the establishment of justice, but purely

and simply for the‘ accomplishment of

private profit."

Again:—

"Nothing is so sure to interest people

as to point out that the man who is

more successful than you is not brainier,

but simply more dishonest."

And again: —— -

"All of us are born to give some

thing to life, and every law of God or

Man says that he who takes more than

he gives is a Thief."

THE AUTOBIOGRAPHY OF A

SHYSTER

The Confessions of Artemus Quibble. By

Arthur Train. Charles Scribner's Sons. New

York. Pp. 227. ($1.30 net.)

T IS always entertaining to read of

the exploits of upstarts whose

assurance and audacity balks at no

obstacle in the path of success, and whose

callow resourcefulness triumphs over

every untoward circumstance. “The

Confessions of Artem'us Quibble” deal

with the career of a clever, unscrupulous

young man who succeeded, without the

help of character, education, or real

ability, in raising himself to the un

enviable position of the most prosper

ous and disreputable shyster imaginable,

eventually to land in Sing Sing prison,

where poetic justice required that he

be sent at a much earlier stage of the

story. The ingenuity of Quibble is

marvelous, and Mr. Train is to be com

plimented on his fertility of invention.

New York lawyers will recognize much

that is familiar in the escapades of this

ambulance—chaser, swindler, and scoun

drel, this promoter of sham suits, abettor

of criminals, and grabber of his clients’

savings, but a large part of his adven

tures exceed the bounds of probability,

and simply furnish material for a ridicu

lous tale which grotesquely exaggerates

the evils of professional practice that it

portrays.

From a literary standpoint the story

is nothing but a pot-boiler, but it will

furnish diversion to many a lawyer in

weary hours. The action is animated,

and the hero undeniably clever.

BOOKS RECEIVED

ECEIPT of the following new books is ac

knowledged:—

Law for the American Farmer. By John B.

Green of the New York bar. Rural Science Series.

Macmillan Company. New York. Pp. 368+ index

70. (81.50 net.)

A History of the American Bar. By Charles

Warren of the Boston bar. Little. Brown 8: Co.,

Boston. Pp. 562+ 24 (appendix and index). (84

net.)

Constitutional Law. By James Parker Hall.

A.B.. LL.B.. Professor of Law and Dean of Law

School. University of Chicago. LaSalle Extension

University. Chicago. Pp. xiv, 375+ 82 (appen

dices and index). (83 net.)

Capture in War on Land and Sea. By Hans

Wehberg. Dr. Jur. (Dusseldorf). Translated from

Do: Beutmechl in: Land- and Seekn'ege. With an

introduction by John M. Robertson. M.P. P. S.

King 8: Son, London. Pp. xxxv. 191 —l- 18 (bibliog

raphy and index). (5:. net.)

Studies in American Elementary Law. By

John C. Townes. LL.D.. Professor of Law. Univer

sity of Texas. author of "Townes on Texas Plead

ing. "Townes on Torts." etc. 2d ed. T. H.

Flood 8: Co., Chicago. Pp. xxvii. 626+ 68 (index

and appendix). (84 net.)

The Panama Canal: A Study in International

Law and Diplomacy. By Harmodio Arias, B. A..

LL.B., Sometime Exhibitioner and Prizeman of

St. John's College. Cambridge; Quain Prizeman in

International Law. University of London. P. S.

King 8: Son. London. Pp. xiv. 148+ 38 (appendices

and index). (10:. 6d. net.)

The individualization of Punishment. By Ray

mond Saleilles. Professor of Comparative Law in

the University of Paris and in the College of Social

Science. With an introduction by Gabriel Tarde.

late magistrate in Picardy and Professor of Philos

ophy in the College of France. Translated from

the second French edition by Rachel Szold Jastrow.

with an introduction by Roscoe Pound. Professor

of Law in Harvard University. Modern Criminal

Science Series. v. 4. Little. Brown 8: Co., Boston.

Pp. xliv.. 313+ 6 (index). ($4.50 not.)

\



Index to Periodicals

Article: on Topics of Legal Science

and Related Subjects

Agency. "The Real Estate Broker and His

Commissions." By Prof. Floyd R. Mechem,

Chicago University. 6 Illinois Law Review 145

(Oct.).

First instalment of a succinct statement of

the law in numbered sections with elaborate

footnote annotations.

Commerce Court. “Equitable Jurisdiction

of Commerce Court over Dismissal Orders of

Interstate Commerce Commission." By Paca

Oberlin. 73 Central Law Journal 259 (Oct. 13).

Discussing the jurisdiction of the new Com

merce Court particularly with reference to its

decision in Proctor E’Gamble Co. v. U. 5., July

20, 1911.

"Considering then that the true meaning and

effect of a dismissal order of the Commission is

a findin that no cause has been made out for

its inte erence under the acts to late inter

state commerce and that the jurisdiction of the

Commerce Court is limited to specific classes of

cases for specific purposes the conclusion seems

inevitable that the United States Commerce

Court has no jurisdiction upon general equitable

rinciples to review a dismissal order of the

nterstate Commerce Commission."

Corporations. See Property and Contract.

Criminal Procedure. "Trial for murder

in England." 45 American Law Review 641

(Sept.— Oct.).

On July 4, 1910, ohn Alexander Dickman was

tried before Lord oleridge for the murder of a

paymaster in the employ of a collier and was

convicted on circumstantial evidence. The case

is fully reported the arguments and testimony

being included. It is doubtful if a case more

interestingly typical of English criminal procedure

could have been selected.

“It is desirable," says the New York Law

Journal (v. 46. p. 260, Oct. 18), “that members

of the bar carefully read the report, noting

particularly the attitude of the trial judge and

the active part he took as well as the co-opera

tive spirit of counsel is officers of the court.

Undoubtedly the presiding judge displayed

more initiative throughout the roceeding and

went futher in aflirmatively gui ing the jury in

his summing up than is customary in America

or indeed than probably would be tolerated

outside of the federal and perhaps a few other

American courts. We believe, however, that no

unprejudiced lawyer could read this summing

up without being impressed not only with the

great ability with which the evidence was mar

shaled, but also with the fairness with which

the issues of fact were actually left to the jury

for their determination. The unfortunate May

brick trial did a great deal to prejudice the

American bar against English methods in crimi

nal trials. We believe that that case was excep

tional; certainly the present trial was conducted

in an entirely different spirit."

“The Indictment and Its Preparation in

Illinois." By Thomas Marshall. 6 IllinoisLaw

Review 162 (Oct.).

The inference to be drawn from this article

is that in some respects the Illinois system may

la too much stress on formal technicalities.

“ emernber that the indictment has to do with

all of the substantive law, much of the procedural

law, and with the facts of each case. Study the

facts and the law and be sure to aver ele

ment of the crime in the statute. Look out for

clerical errors, dates, signatures, and name of

parties, and avoid misjoinder. Having done all

this, lay down your pen and await calmly the

inevitable motion to quash."

Defamation. "Publication of Libel by

Communication to Stenographer." By John

Caldwell Myers. 26 Bench 8 Bar 105 (Sept.).

Pullman v. Hill (1891), 1 Q. B. 524, and

Gambrill v. Schooley, 93 Md. 48, together with

some other cases following their authority, seem

to be the source of this strange rule.

"Even if it be conceded that the harsh rule

laid down in Pullman v. Hill and Garnbrill v.

Schooley is technically correct. it cannot be

doubted that the strictness of the rule will

eventually be relaxed by judicial interpretation,

or modified by legislative enactment. to meet the

new conditions arising from the necessities of

modern business. Pullman v. Hill has already

been greatly limited by subsequent English

cases, and has been followed by the Canadian

courts with great reluctance. Gambrill v.

Schooley has been approved by the courts of

Alabama and Virginia. it is true, but it by no

means follows from this that the question has

been definitely settled in this country. In Owe-n

’ v. J. S. Ogilvie Publishing Company (32 App.

Div. 465), the New York Supreme Court has

taken a step in the right direction by holdin

that where the person dictating the letter an

the stenographer are common servants there is

no publication."

Evidence. "The Value and Admissibility of

Photographs as Evidence." By W. C. Rodgers.

73 Central Law Journal 241 (Oct. 6.).

"It is very clear that it would be a reversible

error to permit a photograph to be introduced

in evidence without some evidence of its correct

ness. Sellers v. State, 91 Ark. 175, 180."

Federal Practice and Procedure. See Mo

nopolies, Procedure, United States Courts.
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Feminism. "De I'Homme Consideré par la

Femme Anglo-Saxonne comme une Ne'cessité Bio

logique, mm's en meme temps comme une Eat-croissance Som'ale." By L. D. Journal du Droit

International Privé, v. 38, nos. 7-10, p. 1169.

In a recent divorce case in San Francisco, the

wife against whom the action was brought

Publicly declared, "in my opinion man is a

iological necessity, but at the same time a

social excrescence." In this article, for the

opinions of which the Journal disclams respon

sibility, it is maintained that there are scientific

grounds for this view, as may be deducted, for

example, from the social life of ants and bees.

A fantastic picture is drawn of the future

gynécocrclie or woman-ruled state, in which

man will be effectually limited to the functions

of difficult labor and of continuing the species.

Freedom of Speech. See Labor Legislation.

Game Laws. "Excusable Violations of the

Game Laws." By Almond G. Shepard. 18

Case and Comment 237 (Oct.).

Treating of violations of the game laws which

are legally justified, such as in defense of life or

property; the power of the state to interfere

with the enjoyment and disposal of reclaimed

wild game by virtue of the police power is dis

cussed.

"The Rights of Amateur Sportsmen." By

John B. Green. 18 Case and Comment 243 (Oct.).

"A History of Game Legislation in the United

States." By Walter A. Swan. 18 Case and

Comment 248 (Oct.).

Government. "Shall we Make our Consti

tution Flexible?" By Prof. Munroe Smith,

Columbian University. North American Review,

v. 194, p. 657 (Nov.).

The most important article of the month. See

p. 636 supra.

"American and Canadian Political Methods."

By Henry Jones Ford. North American Review,

v. 194, p. 685 (Nov.).

"With the comparatively few measures that a

Canadian legislature has to consider, business

can, of course, proceed in regular order. Public

licy is determined not in committee-rooms,

ut by public discussion on the floor of the

House. Inasmuch as the drafting of bills is

done by ex rts, questions of form do not

occupy the time of the House, so there is time

for real debate. The ability of a member is

shown not by the number of bills he is able to

pass or by the amount of appropriations he is

able to get, but by his eminence as a debater

and his sentences as a critic of ublic policy.

This explains how it is that wor ingmen may

rise to such high positions in English common

wealths. . . .

"These differences in the organization of public

authority have important consequences in every

department of public life. The concrete results

impress everyone that crosses the border. They

affect every court, every public utility, every

institution of government."

See Feminism.

History. "General Lee and the Confederate

Government." By Thomas Nelson Page.

Scribner's, v. 50, p. 581 (Nov.). '

"The Confederate Government had theories

about cotton; theories about political economy

in which cotton played a controlling part;

theories about the necessity of the South s being

recognized by the leading power of Europe.

They held the opinion that not only the North,

but Europe. was dependent on cotton — "King

Cotton," as it was termed. To control the sup

ply of cotton and withhold it from Europe was

in their opinion, to compel the recognition of

the Southern Confederacy by Great Britain and

France. Thus, though the Southern armies

starved and supplies could have been had for

cotton, the Government forbade the transac

tions which might have relieved the situation,

and while the ports of the South were being

steadily scaled up, one after another, by block

ade squadrons, and the cotton was being cap

tuned, abandoned, or burned, they still followed

to the end the fatal s'gm's fatuus of foreign inter

vention, and failed to utilize to the utmost their

own resources. The leaders were more high

minded than practical.

"The Confederate Government had theories

of finance. . . . lnfact,the Confederate Govern

ment, by which is signified its officials, had theo

ries about nearly everything, on which, indeed,

they were quite willing to stake their lives, if

this would have done any good. Unfortunately,

however, these views, whatever their soundness

in the abstract, when put to the practical test

in the crucible of war, did not result in success,

and the sincerity with which they were held did

not add to their value. Lee's army starved and

dwindled while the Confederate Congress debated

and debated."

"Cleveland's Administrations, II." By James

Ford Rhodes. Scribner'x, v. 50, p. 602 (Nov.).

"The interval between December 17 and

January 2 was a gloomy period for patriotic

and peace-loving Americans. The rospect of

possible, even probable, war with’ England

was dismal enough. I remember that on the

evening of January 2, I asked General Francis

A. Walker what way there was out of the

situation when each nation had given the

other an ultimatum. ‘One or the other,’ he

said, ‘must crawl, but the news in tonight's

paper shows the resolution of the "difl‘iculty."'

This was the report of Dr. Jameson's raid into

the Transvaal. His capture and the congratu

latory dispatch of the German Emperor to

Kruger followed. Though the British govern

ment had remained silent since Cleveland's

message of December 17, the English press

had been bellicose, but now the irritation of the

public at the German Emperor's dispatch was

so acute that Cleveland's offense was forgotten.

Thenceforward things moved steadily to a

harmonious settlement."
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Industrial Accidents. “The Relation of

Fatigue to Industrial Accidents." By Emory S.

Bogardus. American Journal of Sociology, v. 17,

p. 206 (Sept.).

In this opening instalment the author deals

with the problem of formulating "a law of the

development of the fatigue processes which

accompany continued work, in so far as they

maly be related to accidents."

he law finally deduced is as follows: “Unin

terrupted muscular activity is accompanied by

inaccurate muscular co-ordinations, which in

crease irregularly and at a rate largely deter

mined by the speed and relative difficulty of the

activity for the given individual."

International Arbitration. "The Legal

Evolution of Peace." By Edwin M. Borchardt,

Law Librarian of Congress. 45 American Law

Review 708 (Sept.-Oct.).

. In the first stage of private justice disputes

were settled by limitless resort to private war

and private vengeance. In the second stage,

private vengeance was restricted to certain

offenses and persons and pecuniary compensa

tion was introduced. In the third stage private

vengeance was partly but not wholly controlled,

the king being powerless to compel all disputants

‘to come into his court. In the fourth, a judi

cial method of settling private disputes was

fully established.

Likewise, the method of settling international

disputes passes through an evolution of four

corres nding stages. First we have wars of

utter icense and unrestrained cruelty, like those

of the Reformation; then the introduction of

humanizing a ncies through the influence of

great writers, ike Grotius and Vattel, resulting

in such work as that of the Geneva, Brussels,

St. Petersburg and Hague conferences; then,

thirdly, the concurrent existence of regulated

public war and a system of international arbi

tration. The writer hopes that the fourth stage

will be realized, in the form of a victory for

the judicial system in international as well as

private relations, and sees indications that it

will be.

“The Deficiencies of Law as an Instrument

of International Adjustments." By Rear

Admiral A. T. Mahan, U. S. N. North American

Review, v. 194, p. 674 (Nov.).

"The positiveness inherent in the very idea

of law, its lack of elasticity, renders it too fre

uently inadequate to the settlement of certain

gasses of disputes, because in the cases an

accepted law exists, decision in accordance with

which would simply perpetuate injustice or sus

tain intolerable conditions."

"The Arbitration Treaties and the Constitu

tional Powers of the Senate." By Senator Henry

Cabot Lodge. Editorial Review, v. 5, p. 901 (Oct.).

Senator Lodge opposes the ratification of the

treaties, resting his argument mainly on the

ground that the submission of questions to the

Joint High Commission of Inquiry, to determine

whether any dispute is justiceable, would be an

unconstitutional del tion of exclusive sov

erergn powers of the nate.

"Report of the Senate Committee on Foreign

Affairs." Avdocate of Peace, v. 73, p. 222 (Oct.).

The majority report, presented by Senator

Lodge, which is not so able as the minority re

port, pursues the line of argument above indi

cated. The minority report, presented by

Senator Root, for himself and Senators Cullom

and Burton, says in part: —

"The real objection to the clause which

commits to the proposed joint commission ques.tions whether particular controversies are arbi

trable is not that the commission will determine

whether the particular case comes within a

known line, but that the commission, under the

general language of the first article, may draw

the line to suit themselves instead of observing

a line drawn by the treaty-making power. if

we thought this could not be avoided without

amending the treaty, we would vote for the

amendment to strike out the last clause of

Article III, for it is clearly the duty of the

treaty-makin power, including the Senate as

well as the resident, to draw that line, and

that duty cannot be delegated to a commission.

"We do not think, however, that any such

result is necessary. It certainly is not intended

by the treaty; and it seems that it can be eliec

tively prevented without amending the treaty

by following a practice for which there is abun

dant precedent, and making the construction

of the treaty certain by a clause in the resolu

tion of consent to ratification.H

Senator Burton, discussing the subject more

minutely, says in his supplemental views ap

pended to the minority report: —

"The existing treaties of 1908 provide, in

the very words which have been incorporated

in the treaties under consideration that the

special agreements submitting questions to

arbitration shall be made by and with the advice

and consent of the Senate. The power of the

Senate to decide whether or not certain questions

should be arbitrated was clearly just as much

impaired or surrendered in those treaties as is

the right to pass upon an enlarged list of ques

tions in the pending treaties. Arbitration treaties

may be special or general; if special, they

include single controversies or agreements;

if general, they are framed to include 8"

controversies, or specific categories of contro‘versies, as they may arise. The Senate has

ratified treaties of both classes, and it is clear

that in neither class has it abdicated it!

prerogatives."

Interpretation and Construction.

Judicial Legislation.

Interstate Commerce.

Court, Monopolies.

Judicial Legislation. "The Common Law

and Judicial Legislation." By Andrew Alex~ander Bruce. Chicago Legal News, v. 44, p. 60

(Sept. 28). (Continued in following issue.)

This paper, read before the North Dakota

See

See Commerce
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Bar Association as the president's address, is

worthy of rusal for its vigorous and profound

thought. grticularly able argument is adduced

to refute the proposition that on a question of

fact and of necessity the Supreme Court of the

nation may oppose its judgment to those not

merely of the state legislatures, but of the state

courts, and that the state tribunals may on like

questions of fact overrule the judgments of their

own state legislatures. This “is a doctrine which

although, until recently, generally acquiesced

in, has no foundation in sound reason nor sanc

tion in the history of our jurisprudence. It can

only be asserted on the theory that our legisla

tive bodies are undemocratic, unintelligent and

unrepresentative. It is a doctrine which has

been grafted upon but which has not been

rooted in our English or in our American

jurisprudence. It is the product of class pride

and of class prejudice. It was not, indeed, until

after the Civil War that the doctrine of the

supremacy of the courts was ever asserted in

relation to the acts of a popular parliament or

a popular legislature, when that body was act

ing within its legislative domain. In England

the doctrine was only announced as a check to

an unlawful exercise of the royal prerogative

and never as a check upon the popular parlia

ment after that parliament had once assumed

form and become in any manner representa

tive. . . .

“There can, indeed, be no question of the

right and power of the courts to compel public

0 cials to keep within their legal spheres and

to prevent, for instance, the executive from

judging or legislating and the legislature from

judging or the states from encroachin upon

the domain of the national Congress. here is

a wide distinction, however, between this and

the setting aside of an act of a legislature, such

as the Eight Hour Labor Law, which is passed

by a po ular assembly within the undoubted

sphere of)its le islation and not for the purpose

of oppression, but of protection. The province

of the courts, in other words, is to keep the

public and the ublic officials within the law

and not to chec the legislative bodies in the

exercise of their law-making powers. This,

indeed, with but rare exceptions, has been the

licy of our courts and it should always have

n adhered to and have been made clear and

certain."

Judicial Powers. See Procedure.

Labor Legislation. "criticizing the Courts."

By George \V. Alger. Atlantic Monthly, v. 108,

p. 656 (Nov.).

"The position in which the American courts

are placed today is a uliarly delicate one.

On the one side are t ose to whom modern

American legislation is the new barbarism

threatening the states and nation with a rank

growth of meddlesome, ineflicient, unenforci

ble laws injurious to industrial development,

yet inevitable, unless restricted, as they ask to

have it restricted, by new judicial limitations.

On the other side are those who contend that

legislation of the new type is necessary and

unavoidable, that the collective principle so

clearly ex ressed in industry in the great aggre

gations 0 capital can only be overned, so as

to preserve an actual rather t an a nominal

individual freedom, by the enactment of wise

law; and they, too, are looking to the courts

to sanction, and not to destroy, new legislative

programs, and to the increase of governmental

control over industry to prevent the exploita

tion of the people. Hence the issue of criticizing

the courts; hence unreasoning defense, and at

times intemperate censure, of judicial decisions

involving the Bakeshop Law, the Workmen's

Compensation Law, the Sherman Anti-Trust

Law, the Oklahoma Bank-Guaranty Law, the

Interstate Commerce Law, and other legislative

experiments with the collective principle."

“How to Put the People Behind the Law."

By Rev. Percy Stickney Grant. North Ameri

can Review, v. 194, p. 697 (Nov.).

"The working-class outlook, on the whole,

it has unfortunately to be noted, is not broad,

and some of the decisions adverse to labor we

are obliged to account for (and this is admitted

by labor men themselves) as the result of im

mature legislation undertaken at the hasty and

querulous call of labor. . . . Much of the legis

lation in the interest of labor has, as can be seen,

discriminated against corporations and also in

favor of local labor as against race and nation

ality. Not only was it easier for the courts, but

incumbent upon them, to declare such legisla~

tion unconstitutional. The fault may lie in the

wrong instincts of the working class, or in the

attempt on the part of legislators to satisfy

labor by passing some sort of legislation in its

favor, but of such a nature as to make the

declaration of its illegality certain.

“If capitalistic control of legislation is in

tolerable, and if working-class control would be

no better, must we not look for a mean between

capitalistic control and working-class control;

that is to say, for a relation between the two

that will give to neither undue power? . . .

“A weakening of self-confidence may be ob

served today in the capitalistic attitude in

America, and, at the same time, an increasing

sympathy for labor among the intellectuals.

Here, then, we have a mental and moral medium

in which alone class concession may be secured

and fixed. This is the field, too, in which wider

education, mutual confidence and sympathy

ought to be most helpful in adjusting popular

grievances."

Legal History. "History of the French

Notarial System." By William W. Smithers.

60 Univ. of Pa. Law Review 19 (Oct.).

A history of the oifice of Notary, which "is

older than any other now connected with admin

istration or jurisprudence in France."

Literature. “The Hooligan." A Character

Study in one act. By Sir William 5. Gilbert.

Century, v. 83, p. 97 (Nov.).

This is not the sort of thing we would have

expected from Sir W. 5. Gilbert; the grim

tragedy of the prisoner under sentence of death

is more in the style of Galsworthy. The Gilbert
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ian humor, however, will out, as when the

prisoner is made to exclaim: —

"Hcvidence? Call that hevidenoe? Why, it

was bloomin' lies — bloomin' lies and hevidence."

"The Judgment of Pantagruel." By Francois

Rabelais. (Extract in the Series, "Law from Lay

Classics") 6 Illinois Law Review 189 (Oct.).

Marriage and Divorce.

Reform of Divorce Laws."

6' Bar 87 (Sept.).

"These evils are, in our opinion, (1) the grant

ing of divorces for trivial causes to persons who

migrate or emigrate merely to obtain divorces,

and (2) the marriage in other states of divorced

persons forbidden to marry again by the laws

of their own states. . . .

"In New York the statute forbidding a person

divorced for his or her adultery to marry again

during the life of the innocent spouse has been

held not to apply to marriages outside New York,

which are recognized as valid in this state, even

where both parties are residents of New York,

and are married in another state for the express

purpose of evading the New York law (Van

Voorhis v. Brintnall, 86 N. Y., 18; Tharp v.

110$, 90 N. Y., 602; Moore v. Hegeman, 92

N. ., 521). . . .

"What remedy, if any, is there for this condi

tion? New York can, of course, make such

marriages void in this state, wherever they take

place; and it is possible that some concerted

action among the states or some of them might

be secured for the enactment of laws prohibit

ing the marriage in a state of a person forbidden

to remarry by the law of another state in which he

has been divorced for his own wrongdoing. . . .

Conceding to every state the fullest right to

determine for itself what shall constitute

grounds for divorce, it is still reasonable to ask

that the local policy be not a plied to acts com

mitted elsewhere in favor of, a person seeking

to obtain from those acts an effect not given to

them by the state in which they were committed,

and in which he was domiciled at the time.

And this has been recognized. The uniform

divorce law prepared by the National Congress

on Uniform Divorce Laws in 1906, and already

ado ted in Delaware and New Jersey, contains

a cause providing, in effect, that no divorce

shall be granted to a person not a resident of the

state when the cause occurred, unless such cause

was ground for divorce in the state where the

plaintiff then resided (see, for example, Laws

of N. J., 1907, chap. 216, sec. 6, subd. b, sec. 7,

subd. b.). Such legislation seems to us most

commendable. . . .

"The second branch of the ‘western divorce’

evil is due to the divergence of view as to the

extra-territorial effect to be given to a foreign

divorce granted upon constructive service of

process. . . . It is most unfortunate that there

should be a diversity of view as to the extra

territorial effect to be given to divorce decrees.

"The difficulties of the situation are sufficiently

obvious, and it is too much to ho for anything

like a complete remedy for existing evils in the

near future. The great diversities of opinion

on the subject preclude the possibility of any

"Agitation for

Editorial, 26Beneh

satisfying federal legislation at the present time,

even if a constitutional amendment could be

secured. The best method of approaching the

problem appears to be through uniform state

legislation of the kind above suggested. And it

is believed that through such legislation much

can be done to minimize the evils to which we

have referred. While the conference of Govern

ors is past, there is no reason why a conference

of Governors’ representatives should not be

called to consider this question, as was done in

1887 at the instance of Governor Hill to consider

the subject of interstate rendition."

Monopolles. “The Problem of Controlling

Monopolies." By William C. McChord. Edi

torial Review, v. 5, p. 928 (Oct.).

Mr. McChord, who was counsel for the

"Hurley" tobacco growers of Kentucky, would

substitute for the existing system one of ad

ministrative regulation of corporations by state

and national commissions, having functions

analogous to these of state railway commissions

and the Interstate Commerce Commission.

"Is the United States Judiciary Powerless to

Hurt the Business of a Trust?" By William L

Royall. 73 Central Law Journal 297 (Oct. 27).

"If the argument of this paper is sound, all

the Government can do is to restrain the Ameri

can Tobacco Company from violating the law

in the future, and to provide penalties for its

violation of the law in the future. But the

past is a sealed book, and what the American

Tobacco Company has acquired in the past

belongs to it and it cannot be deprived of one

dollar's worth of those acquisitions without

overthrowing the fundamental principle upon

which social order rests."

"A Review of the Opinions of the Chief Jus

tice of the United States in the Standard Oil

and Tobacco Cases." By Albert H. Walker. 45

American Law Review 718 (Sept-Oct).

Taking the view that all that the Chief Jus

tice said about the “rule of reason" was mere

obiler dicta, and accusing the Court of deliber

ately frustrating the will of Congress.

Municipal Trading. “Aspects of Public

Ownership, IV." By Sydney Brooks. North

American Review, v. 194, p. 737 (Nov.).

"The probability is that if all the necessary

data could be collected and examined, munic

ipal trading in Great Britain would show a cer

tain small advantage over private corporations

in the matter of the cost of the services supplied,

but would not show any corresponding advan

tage in point of quality. Those, however, are

assumptions which, whether reasonable or other

wise, can neither be proved nor disproved.

Meanwhile what appears to be certain from a

study of British experiences is that municipal

enterprise always leads to an immediate increase
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of taxation; that its other financial results,

whether good or ill, are at present so indefinite

as to be almost negligible; and that the many

and varied abuses of a political and economic

character which it entails cannot, therefore,

be condoned on the plea of its commercial suc

cess."

Panama Canal. "Necessary Panama Canal

Legislation." By Emory R. Johnson. North

American Review, v. 194, p. 714 (Nov.).

Treating questions connected with the admin

istration of the canal and of the Canal Zone.

Procedure. "Right of Trial Judge to Com

ment on the Evidence." Editorial. 26 Bench 8

Ba: 94 (Sept.).

Here are collected a large number of quota

tions from New York decisions defining the

powers of the trial judge. By way of summary:

“Under the authorities it is clear that while

the trial judge in both civil and criminal cases

may comment upon the testimon , his comments,

especially in criminal cases, must he very guarded.

He must make it absolutely plain to the jury

that the decision of every question of fact rests

with them, and that whatever opinion he may

have expressed is not binding upon them, but

that they are to examine the evidence and decide

the questions for themselves. At the same

time, it seems desirable that judges should

exercise to the full the powers which they have

of commenting upon the evidence. Their train

ing and experience peculiarly qualify them to

weigh the evidence, to determine its sufficiency

and to pass upon the credibility of witnesses."

"Progress Toward Reform in the Adminis

tration of Law." By Ralph W. Breckenridge.

Editorial Review, v. 5, p. 943 (Oct.).

Mr. Breckenridge, who is chairman of the

Committee of the National Civic Federation

on Reform in Legal Procedure, describes the

general movement for the reform of procedure,

without dealing with special problems.

Property and Contract. "Privilege Becomes

Property under the Fourteenth Amendment:

The Consolidated Gas Decision." By Jesse F.

Orton, A.M. Independent, v. 71, p. 797 (Oct. 12).

In Consolidated Gas Co. v. City of New York,

212 U. S. 19, 157 Fed. Rep. 849, the Supreme

Court "reviews the report of a legislative com

mittee appointed in 1885 ‘to investi ate the

facts surrounding the consolidation’ 0 the gas

companies. The committee concluded that

under conditions existing in 1884, ‘the valuation

of $7,781,000 for the franchises was not more

than their fair aggregate value.’ What were

those ‘conditions?’ (1) The enormous dividends

paid by the as companies; (2) a law which

virtually pro ibited the laying of any more

gas pipes in the streets’; (3) an agreement be

tween the gas companies ‘fixing the price of gas

at a figure that paid these dividends’; (4)

a contended public paying this price ‘without

objection or protest’; and (5) the existence of

no law that made these high rates or excessive

dividends ‘illegal.’

“Yet the court complacently comments thus

on the committee's report: ‘Assuming as the

committee did, that the company would be

permitted to charge the same prices in the future

which in the past had resulted in these "enor

mous" or "excessive" dividends, it need not be

matter of surprise that a franchise by means of

which such dividends had been possible was not

iiiggsairded as over-valued at the sum stated in

"The opinion of the Supreme Court, nominally

against the company, but really in its favor on

the most im rtant issue in the case, was given by

Justice Pec am, and received the concurrence

of all the other membersof thecourt — Chief Jus

tice Fuller and Justices Harlan, Brewer, White,

McKenna, Holmes, Day and Moody. Thus

was the legislative sword, drawn against monop

oly, turned back into the vitals of the people,

in whose protection it had been raised. A

prohibition designed to check over-capitaliza

tion had been transformed, in the 'udicial

crucible, into a license for extortion. hus, as

often happens, the people got the decision, but

the corporations got the law — for future use."

Public Ownership. See Municipal Trading.

Public Service Corporations. See Prop

erty and Contract.

Rate Regulation. "jurisdiction of Certain

Cases Arising Under the Interstate Commerce

Act." By Henry Wolf Bikle. 60 Univ. of Pa.

Law Review 1 (Oct.).

"In short, strict obedience to the provisions

of duly filed tariffs is the imperative mandate

of the interstate Commerce Law, and no court

can relieve the carrier, or by the same token the

shipper, from their necessary and proper opera

tion. Relief is obtainable only from the Inter

state Commerce Commission, and then only in

those cases where the rate or regulation in ques

tion is, in the judgment of that tribunal, unrea

sonable. The decisions are well summarized

by the United States Circuit Court of Appeals

for the Third Circuit in Morrisdale Coal Co. v. The

Pennsylvania Railroad Company, in which case

the Court says (183 Fed.929, at p. 936 (1910) ):——

“ ‘These cases [the cases referred to in the

opinion] conclusively establish the doctrine that

‘the Interstate Commerce Commission alone

has original jurisdiction to determine whether

an existing rate schedule, or an existing regu

lation or practice affecting rates, or an existing

regulation or practice of any other kind affecting

matters sought to be regulated by the act, is

unjust or unreasonable, or unjustly discrimina

tory, or unduly preferential, or prejudicial, and

that the courts cannot, by mandamus, in‘unction,

or otherwise, control or modify any or er of the

Commission made by it in the due performance

of its merely administrative functions.’ "

Socialism. “The Rising Tide of Socialism:

A Study." By Robert F. Hoxie. Journal of

Political Economy, v. 19, p. 609 (Oct.).

"Socialism has quite suddenly made its

appearance in American_po_litics as something

more than a mere doctrinaire sect or party of
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rotest. Its seat of power is in the Middle West;

ut it is not confined to any one section of the

country. On the contrary, it is most markedly

pervasive, its widespread successes indicating

that beneath the surface it is a force develop

ing throughout the count . Nor is this force

confined to any one class 0 communities. While

manufacturing, minin and railroad centres

stand conspicuous in ialist successes, small

country towns and purely agricultural communi

ties contribute largel to the total; and even

residential and subur n communities figure in

the count. On the other hand, to speak of

Socialism as already a power in American poli

tics is to deal altogether in hyperbole. . . .

“The average Socialist recruit begins as a theo

retical impossibilist and develops gradually into

a constructive opportunist. Add a taste of

real responsibility and he is hard to distin uish

from a liberal reformer. It is the same wit the

movement. These Socialist successes in gen

eral, therefore, are a training school of construc

tive democracy. This fact should calm the

fears and allay the prejudices of all those who

have a real faith in the people."

Stare Decisis. “Effect of Overruling Opinion

of Court of Last Resort on Rights Acquired on

Opinion Overruled." By James E. Babb. 45

American Law Review 750 (Sept.-Oct.).

Some of the authorities are reviewed, includ

ing the well-known cases of Gelpcke v. Dubuque

and Muhlker v. N. Y. 86. R. Co., but little new

light is thrown on the subject.

Taxation. “The Measure of Income for

Taxation." By Truxtun Beale. Journal of

Political Economy, v. 19, p. 655 (Oct.).

The writer, who takes for granted the general

adoption of income taxation in the near future,

discusses from an economic standpoint the

adjustment of income taxes in such a way as to

secure the maximum benefit to the wealth and

well-being of the community. He argues at

length in favor of exempting saved income from

taxation, and he would tax income spent on

luxuries.

Uniformity of Laws.

Divorce.

United States Courts. "The New Federal

Judicial Code." By Hon. Henry B. Brown. 73

Central Law Journal 275 (Oct. 20).

Part of the address of Justice Brown before

the American Bar Association at Boston last

August, treating of the changes made by the

new federal judicial code.

See Commerce Court.

See Marriage and

Workmen's Compensation. “The New

York Workmen's Compensation Act Decision."

By James Parker Hall. Journal of Political

Economy, v. 19, p. 694 (Oct.).

"In the face of so large a number of instances

of liability without fault under our system of

law, it cannot be successfully argued that a stat

ute takes property without due process of law

merely because it imposes a new liability of this

character. The question instead must be the

more fundamental one. Dex the statute seek

an end so unreasonable or arbitrary as not to be

within the legislative discretion? or, Has it

sought a legitimate end by similarly unreasonable

or arbitrary means?"

“Workmen's Compensation in Illinois." By

Samuel A. Harper. 6 Illinois Law Review 170

(Oct.).

“In all cases where the injury results from the

direct negligence or intentional act of the master

the servant would seem to have a clear right to

his common law remedies against him, including

the trial by jury. The extension of the liability

of the master, however, to cover the negligent

acts of a servant or agent, is a comparatively

recent, judge-made privilege given to the PH!

ployee, and what has thus been given him might

in reason be taken away in the exercise of the

reasonable police power of the state."

“German Workingrnen's Insurance and FOI

eign Countries." By Dr. Zacher. American

Journal of Sociology, v. 17, p. 177 (Sept.)

A short resume of the past twenty-five yeafi'

experience of Germany. _

"The German principle . . . is superior to

the liberte subsidiée in this, that it involves both

parties, workmen and employers in the cost of

premiums, and so places the entire insurance 0]!

a firmer, clearer and juster basis, and make5_1t

evident to the workmen that the contribution

of the employer is not a 'subvention,’ but some

thing which they have themselves earned."

See Industrial Accidents.

Miscellaneous Articles of Inleresl to file

Legal Profession

Biography. “Lafollette's Autobiography?"

By Robert M. LaFollette. American Magoflfllr

v. 73, p. 3 (Nov.).

This second installment, dealing with 13'

Follette’s experience in the House of Repre

sentatives, gives interesting impressions of the

period from 1885 to 1891. “In those days the

consideration of private interests of all sorts

overwhelmed Congress. I have showed how

in several instances and in a limited way

tried to fight against them, singly. But - - -

such men as Sherman in the Senate and Reagafi

in the House were real constructive statesmen

Camorra Trial. "An American Lawyer at

the Camorra Trial." By Arthur Train. M6‘

Clure’s, v. 38, p. 71 (Nov.).

"As for the lawyers-the tsunami-—the)’

seem very much like any group of American

civil lawyers and distinctly superior to the

practitioners in our criminal courts. Many 8!?

young and hoping to win their spurs in this

celebrated case. Others are old war-horses

whose fortunes are tied up with those of the
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Camorra. At least one such, Avvocato Lioy, is

of necessity giving his services for nothing. But

it is when the awocato rises to address the court

that the distinction between him and his Ameri

can brother becomes obvious, for he is an expert

speaker. trained in diction, enunciation and

delivery, and rarely in our own country (save

on the sta e or in the pulpit) will one hear such

uniform uency and eloquence. Nor is the

speech of the advocate less convincing for its

excellence, for these young men put a tire and

zeal into what they say that compel attention.

Cuba. "An English View of Cuba." By

Sydney Brooks. Forum, v. 46, p. 461 (Oct.).

"The final impression I brought away was that.

with all its pretty obvious shortcomings, the

Cuban Republic was faring as well as any

rational man could expect. that it is the form of

government which the vast majority of the people

prefer, and that it has done little to forfeit, and

much to deserve, the sympathetic support of

the American people. "

Detection of Crime. "The Amateur De

tective. By Harvey J. O'Higgins. McClure's,

v. 38, p. 52 (Nov.).

Another Burns detective story. In the

attempt to run down some counterfeitcrs,

Detective Burns found that his amateur detec

tive had succeeded only in falling a victim to

some confidence men who tried unsuccessfully

to get his money.

Election Frauds. “Seventeen Hundred

Rural Vote-Sellers." By A. Z. Blair. McClure'r,

v. 38, p. 29 (Nov.).

Written by the district judge who conducted

the trial resulting in a remarkable revelation of

corruption in the rural electorate of Adams

county.

Latest Important Cases

Corporations. Corporation Sole of

Roman Catholic Church Illegal in Penn

sylvania — Church Property Controlled

by Congregations. Pa.

The decision of the Pennsylvania

Supreme Court, which on October 21 set

aside the decree of the Lackawanna

County court in the suit between Bishop

Hoban of the Roman Catholic Church

diocese of Scranton, Pa., and the con

gregation of St. Joseph's Lithuanian

Church, is far-reaching. The lay mem

bers of the congregation who insisted in

keeping control of the church property

have won their cause.

The Court (Stewart J.) said:—

“The ofiice of trustee simply of legal

title is not created by ecclesiastic au

thority, but created by the law; such

trustee can exercise no control whatever

over the property held in trust; being

an ofiicer created by law and answerable

only to the law, he can derive neither

authority nor power from any other

source.

‘‘If St. Joseph’s Lithuanian con

gregation desires Michael J. Hoban,

whether described by his episcopal

ofiice or not, to be the custodian of the

legal title to their church property, let

them so declare by a majority vote of

the adult male membership, and their

choice will not only be respected by the

courts, but will by them be enforced

if necessary."

Monopolies. Sherman Act Does Not

Permit Confiscation-—Forcible Seizure

and Sale of Property of Corporation

Violating the Law. U. S.

The proposed plan of the American

Tobacco Company for reorganization

was approved by the United States

Circuit Court for the southern district

of New York in a decision rendered

early in November, a comprehensive

decree being issued by the Court en

joining "common stockholding" and

any other forms of combinations and

agreements in restraint of competition.

The Court (Lacombe J.) said:—

The Attorney-General has formulated

the request “that the stock of the United
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Cigar Stores Company be sold and dis

tributed to parties other than the twenty

nine individual defendants or others of

the common stockholders of the Ameri

can Tobacco Company, to the end that

the corporation be entirely separated

from any connection with the corpora

tions to which the properties and busi

nesses now in the combination are to

be distributed.

"We have no power to grant any such

request. The Anti-Trust act carefully

enumerates the penalties for a violation

of its provisions -— fines, imprisonment,

injunction against continuing to transact

interstate business, treble damages to all

persons injured by an unlawful combi

nation, seizure and forfeiture of property

in course of interstate transportation.

These are certainly ample to enforce

obedience. By confiscation of property

in transit and injunction against continu

ance in interstate business an offender

may be put out of active existence into

a state of paralysis as helpless as disso

lution. It might be said that to these

penalties the Supreme Court has added

another, a qualified confiscation of

property not in transit by receivership

and forced sale.

“Nowhere, however, is there any au

thority for the proposition that this

court may seize the property of private

persons who may have offended against

the statute and sell it under conditions

which would preclude the holder of the

title or the owner of the equity from

bidding at the sale so as to compel the

purchaser to pay a reasonable price for

it, or from buying it himself if no one

else will pay full value for it. That is

confiscation; none the less so because

the proceeds of such a sale, after paying

outstanding debts and expenses, are to

be turned over to the owner. Until

Congress shall expressly give such power

to this court, or until some obscure

language in its grant of power shall be

construed by the Supreme Court as in

effect conveying such power, this court

is not prepared to assume that it pos

sesses any such authority. The request

is denied." N. Y. L. Jour., Nov. 16.

Workmen's Compensation. Lia

bility without Fault—Limils of Police

Power. Wash.

The constitutionality of the Wash

ington Workmen's Compensation act

was sustained in a decision rendered in

September by the Supreme Court of

Washington, in Davis-Smith v. Clause”.

117 Pac. 1101. The statute undertakes.

by requiring contributions from employ

ers to an accident or insurance fund, t0

provide fixed and certain relief for

workmen injured in extra hazardous

work and their families and dependents.

regardless of questions of fault or negli'gence, and to the exclusion of every

other remedy or compensation.

We quote from the syllabus: —

"The test of the validity of a law

which creates liability without fault and

under which the property of one is taken.

without compensation, to pay the obli

gations of another, is not whether it does

objectionable things, but whether there

is any reasonable ground to believe that

the public safety, health or general we].fare is promoted thereby, the ‘police

power’ under which such reasonable

regulations may be made being a power

inherent in every sovereignty, the power

to govern men and things, the power to

which the possession and enjoyment of

all rights are subject, and under which

the legislature exercises a supervision

over matters affecting the common weal

and enforces the observance by each

member of society of his duties to others

and the community at large."



THE UNIFORMITY OF STATE

LAWS

HE movement for uniformity of

state laws has gathered such head

way that the desire of the readers of the

Green Bag to help it in every possible

way may be taken for granted, and

it is hardly necessary to present any

arguments to show why it should re

ceive the support of the bar.

The evils of diversity in state laws

are obvious. It is particularly to be

desired that the commercial laws of

the country be uniform, to obviate con

fusion, and the hope that this end will

be realized finds its encouragement in

those powerful tendencies which make

for-uniformity of commercial usage, not

only in this country but throughout the

world. Uniformity of commercial law is

more than a theory, it is actual con

quest of the citadel of law by the forces

of commercial usage. All that legal

conservatism which resists the progress

of this movement is foredoomed to de

feat, and its triumph is so certain that it

stands not so much in need of cham

pions as of henchmen. The work which

is in the hands of the Committee on

Commercial Law of the Uniform State

Laws Conference is thus one which does

not call for an active propaganda, but

rather for intelligent cooperation of ex

isting active agencies in the labors which

this body has under way.

Some defects have been discovered in

the Uniform Negotiable Instruments Act,
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and it has been pointed out that this

statute has led to some of the very

conflicts of judicial interpretation which

it was designed to obviate\ This fact,

however, should not weaken confidence

in the methods which are being pursued

to unify the laws of commerce. From

a statement made elsewhere in this

issue by the Chairman of the Confer

ence, it is evident that the Conference

has amendments to this Act under

consideration, and the organization of

the Conference certainly renders it the

ideal agency not only for the drafting

of laws, but for the mending of their

defects after enactment. A point which

cannot be too strongly emphasized, for

the benefit of critics of the Uniform

Acts, is that they can always be amended

by a process similar to that which re

sulted in the original drafts. The Con

ference is thus to be regarded not as a

mere transient body, existing only to

propose certain measures, but as a per

manent institution, whose work can

never possibly be completed, existing

not only to formulate but to perfect

the laws, and always striving to adapt

them to the shifting needs of the times.

In view of these considerations, we

anticipate the eventual enactment, in

practically all the states, of the entire

commercial program of the Uniform

State Laws Conference. That some of

the laws will be adopted more slowly

than others should afl'ord no ground

for discouragement, but should rather

be interpreted as a sign that some sub
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jects are receiving the mature delibera

tion which may well precede all forms

of legislation.

In other fields than that of commer

cial law, the forces which make for

uniformity are less powerful. In some

subjects, indeed, uniformity may be

unattainable because of fundamental

differences between the institutions of

various sections. The Conference recog

nizes that a very large group of matters

are primarily subjects for local regula

tion, and wisely keeps within bounds in

advocating only that uniformity which

seems consistent with due recognition

of local exigencies. Scarcely any sub

ject more imperatively demands uni

form legislation than that of divorce,

not that differences in the way this

subject is regarded in different states

may be reconciled, but chiefly that

confusing questions of jurisdiction may

be resolved, and that the decrees of

one state may be enforcible in another.

This subject, like that of the taxation

of property outside a state, and that of

the probate of foreign wills, is of con

cern not to one state alone but to the

entire community of states. Of necessity

there are strong forces at work to bring

about uniformity in the laws governing

this class of subjects.

In another group of subjects, falling

possibly within the classification of social

legislation, e.g., child labor and work

men's compensation, the necessity for

uniformity may be less clearly evident,

but the advantages of model uniform

acts drawn with the best legal skill

obtainable, such as that afforded by the

Conference, are sufficiently plain, and

the efforts of the Conference in these

directions cannot fail to be remark

ably successful.

The Conference has not been reluc

tant to assume new tasks, and every

topic of state legislation which discloses

/

the need of uniformity will surely re

ceive its thoughtful attention. The

Conference has thus come to exercise a

function of great importance in molding

the legislation of the several states, and

should be consulted by the state legis

latures for advice on important projects

of state legislation, and aided with sug

gestions from every source in its work

of shaping new uniform acts. Were the

examples of Massachusetts, which has

enacted seven of the eight uniform acts,

and of Wisconsin, which has adopted

six of them, to be imitated by their

sister states, the movement would be

given a great impetus which would

surely produce momentous results, and

would strengthen the hands of the most

efficient bill-drafting body in the land

to lay hold of many new undertakings

of tremendous importance.

 

MR. JUSTICE HARLAN

FTER nearly thirty-four years of

distinguished service as an Asso

ciate Justice of the Supreme Court of

the United States, John Marshall Har

Ian died at his home in Washington,

Oct. 14, at the age of seventy-eight. His

illness had been brief, and Judge Harlan

continued in the possession of vigorous

mental powers up to the last, dying

practically in the harness.

Justice Harlan’s powerful personality

has left its impress on the many deci

sions rendered by the Supreme Court

during a long period, and so deep is that

impress that his name will loom large

in the history of the Court. So distin

guished are his opinions for intellectual

force and firmness of conviction that

they are certain for a long time to

attract attention to his unusual per

sonality, and always to be remembered as

those of one of the strongest individuali

ties that ever occupied the Supreme

Court bench.
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The mind of Justice Harlan, like that

of the late Justices Brewer and Peck

ham, was more rugged than keen, and

better fitted to cope with practical

realities than with subtleties of legal

reasoning and extinct lore of the books.

This fact accounts for the simple, direct,

persuasive quality of his judicial opin

ions, which were easily understood by

the layman, and had a downrightness

that commanded the admiration of the

bar for their vigor and independence.

The frequency and energy of the late

Judge's dissents has given rise to the

impression that he was more independ

ent than most of his colleagues, but

candor is pre-eminently a judicial char

acteristic, and able judges who have the

courage of their convictions are rather

the rule than the exception. It was

not the fact that Justice Harlan had the

courage of his convictions that distin

guished him from his colleagues, but

rather the tenacity with which he clung

to his convictions, and the ruggedness

of temperament which led him to ex

press them with aggressive insistence.

His was a mind less impressionable,

less flexible than that of most of the

other members of the Court, less easily

tempted to modify its conclusions in

response to the complicated considera

tions entering into the determination

of every great legal controversy. He

had no interest in the theories of a

changing Constitution, of an overlapping

of governmental powers, or of a public

policy determined by the dictates of

public opinion. He leaned to the doc

trine of strict literal construction of the

Constitution, and adhered pretty closely

to views on constitutional questions

formed early in his public career.

Personally Justice Harlan was a bluff

yet kindly Kentucky gentleman, con

siderate of all those with whom he had

contact, yet winning admiration by the

manlier as well as by the gentler

virtues. His impressive personal pres

ence well befitted the dignity of the

Court, and his past accomplishments

as soldier and orator increased the re

spect in which he was held.

John Marshall Harlan was born June

1, 1833, of Quaker ancestry on his

father's side, his father being one of

the foremost members of the bar of

Kentucky. Justice Harlan received his

early education in Kentucky, the state

of his birth, and in 1861 removed to

Louisville. He had hardly become settled

before the war broke out. He raised a

regiment and became colonel, but after

fifteen months’ service in the Uniori

Army the death of his father forced

him to return home. He ran in 1871

and 1875 as Republican candidate for

Governor of Kentucky, although he

knew beforehand in each case that he

could not be elected.

In the Republican convention of 1876

he was the leader of the Kentucky dele

gation, and it was by his efforts that

Hayes was nominated for President.

A few months after Hayes’s inaugura

tion he was appointed to the Supreme

bench.

It was Justice Harlan's ambition to

serve until next June, when he would

have exceeded the service of any other

man who ever sat on the Supreme

bench. As it was his service was

longer than that of any other Justice

except Chief Justice Marshall and As

sociate Justice Stephen J. Field.

 

A GHASTLY MISTAKE

(From the Westminster Review)

“ RRAT UM.—On page 200, in the

August issue of the Westminster

Review, instead of ‘Not in a single in

stance during a quarter of a century, has

a barrister-judge been concerned in fail

ures of justice,’ read ‘civilian-j udge,’ etc."
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ADMINISTRATIVE DISCRETION

lN ENFORCING THE

SHERMAN ACT

AWS are made by the legislature,

declared by the judges, and admin

istered by the executive. The spirit of

our institutions demands that the popu

lar will be given effect through the

organs of legislation, and forbids the

judiciary and executive from exercising

law-making functions. So much, at

least, is the theory of our government.

But in practice, it is found that leaving

the legislative function exclusively to

the legislature would frequently result

in defeating the popular will. Legisla

tures are in the habit of enacting laws

in a vague or incomplete state, which

cannot possibly be administered in the

shape in which they issue from the

legislature. Consequently judges and

administrators must in some cases make

the law.

The Sherman anti-trust act was a

law of this kind, adopted in a vague and

inchoate form. The original purpose

leading to its adoption is in dispute.

By some the law is thought to have

been a device to enable the government

to check only the more pernicious and

flagrant forms of corporate activity

tending to injure freedom of trade; by

others it is supposed to have been an

instrument for the maintenance of abso

lute freedom of competition in every

branch of industry. The general terms

of the statute, and its brevity, shroud

its actual purport in obscurity. Congress

had only half done its work; the statute

must either be declared void for uncer

tainty, with the risk-of defeating the

will of the people, or it must, to be

given effect, be interpretatively enlarged

or completed, whether by the judges,

by the executive, or by both.

It is incorrect to say that the execu

tive never has any discretion in enforcing

the laws. Before it can enforce any law it

must first know what it means. If the

meaning is obscure, the executive must

seek light from the statutes or the

courts; failing in this, it must either

exercise its own judgment to determine

the meaning of the law, or leave it alone

and fail in the performance of its duty

to enforce it.

From the adoption of the Sherman

act until the close of Cleveland's second

administration, there was what we may

call an administrative interpretation of

the law. The administration had no

leanings to the unlimited competition

school, and it construed the act as applY'ing only to business abuses whose injuri

ous character was undeniable. AS a

result suits were brought only against

the clearest forms of unlawful monopoly

prohibited by the act.

The effect of this administrative policy

was significant. The United States

Supreme Court, if it had been called

upon to rule on the constitutionality 0f

the act before the administration had

singled out the grosser phases of m0n0P‘oly for prosecution, would have had

either to pronounce it void for un

certainty, or to legislate into it a clearer

meaning. Either course would have

subjected it to attack. The moderate

policy of the Executive made it possible

for the Supreme Court to avoid this

dilemma, by simply giving the act 3

literal interpretation, and by recognizing

it to apply to certain clear states of

fact without inquiring into its applica

tion to more obscure and controversial

matters. Under the circumstances the

Court could pursue this non-committal,

strict-constructionist line of action with

out subjecting itself to any charge of

partisanship.

Then, with the inauguration of Mr

Roosevelt's monopoly-baiting policy,
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there was a change. Litigation was

begun against combinations falling into

a different class from those previously

prosecuted; the Government could suc

ceed in these suits only on the theory

that the act had a very broad application,

and that was the theory of Roosevelt's

administration. The Taft administra

tion went still further than the preced

ing, launching suits against every con

ceivable form of monopoly. The result

of this was that the burden of construing

the act was placed squarely on the

shoulders of the Supreme Court, where it

will continue to rest until either the act

is amended or the attitude of the admin

istration changes. '

The Supreme Court, having long ap

plied the act to the cases arising under

it, was not now at liberty to declare it

void for uncertainty, nor in view of the

altered situation was it free to construe

it literally without subjecting itself

to the charge of a partisan bias. It rose

to the occasion by adhering steadily to

its own precedents and recognizing

the will of Congress as controlling, while

at the same time it asserted the preroga

tive of judicial discretion in the shape of

the famous “rule of reason” doctrine.

This doctrine was that the statute was

to be construed in the light of reason,

always with regard to the state of the

law at the time when it was adopted,

and to the clearly expressed will of Con

gress in enacting it. So subtly were

conservative and progressive elements

combined in this doctrine that the Court

was able to decide the Standard Oil and

Tobacco cases with that close approach

to unanimity which always affords the

best possible evidence of the non-parti

sanship of a great Court.

Meanwhile the President and his

Attorney-General, reading these judicial

opinions with attention centred upon

the strict-constructionist element alone,

and blind to the finer implications of the

"rule of reason" doctrine, have found

the Sherman anti-trust law, as judicially

construed, in harmony with their own

anti-monopoly prejudices, and are bend

ing every effort to securing the maximum

of convictions under an interpretation

of the act which is really their own and

not that of the Court. If they had pene

trated more deeply into the inner mean

ing of the decisions, they would see

that the process of judicial interpreta

tion has but just begun, that they are

assuming the illegality of states of fact

not yet indisputably under the ban of

the statute, that many of their prose

cutions cannot succeed, and that they

are subjecting the business of the country

to needless anxiety and disturbance.

It is obviously a mistake for the ad

ministration to maintain that it is per

mitted no discretion in enforcing the

law. Where the meaning of the law is

in dispute, and the precise purport, even,

of the Hrule of reason" doctrine may be

uncertain, the administration must act

with great circumspection, lest it appear

to adopt a purely partisan interpretation

of the statute. Failure to exercise such

circumspection can result only in burden

ing the courts with unnecessary law

suits, and in usurping functions which

lie outside the sphere of executive action.

The pending suits will eventually find

their way to the Supreme Court, and

it may be supposed that they will there

furnish material for a much needed

judicial formulation of the law of free

and fair competition. If we were sure

that Congress were satisfied to leave

this work to the Supreme Court there

might be something to rejoice over in

such a prospect, even though, as Presi

dent Taft has himself said, that would

be placing too great a burden on the

Court. But there are indications that

the act may be amended long before
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this can ever come to pass, and that

the present war against industrial com

binations can have no such useful re

sult.
 

CROW vs. CROW .

HERE may be nothing in a name

when it stands alone, but there is

often much amusement in the associa

tion of several names. For instance,

there was tried some years ago at New

ark, N. 1., a case that stood on the

docket as Crow v. Crow.

A man by the name of Crow, a resi

dent of Newark, left his wife and struck

out for the wilds of Montana. After

living there a few months, he applied

to the territorial court for a divorce

from Mrs. Crow on the ground of

cruelty. The court would not listen to

his appeal, but bade him go to New Jer

sey and there seek redress for his

grievances.

When the trial came on in Newark,

Mr. Crow preferred to act as his own

counsel. The principal witnesses brought

on by the plaintiff were named, respec

tively, Daw, Linnet and Thrush! The

defendant’s counsel was a lawyer by

the name of Howell. But the stenog

rapher, who took down the testimony,

was an Englishman, who persisted in

addressing him as Mr. 'Owl.

The case created no little merriment

in the court at the time, and it was

remarked that the only thing needed to

complete this strange combination of

names was to have had Vice-Chancellor

Bird preside.

 

ALL ON ACCOUNT OF MILDRED

SINGULAR reminiscence is given

by George Gordon Battle, Esq., of

37 Wall street, New York, in an inter

view in the New York Herald:

“Some years ago, after I ceased to be

an Assistant District Attorney," said

Mr. Battle, ‘'1 was frequently retained

as counsel in criminal cases. One win

ter night, just as I was about to leave my

oflice, I was called to the telephone. The

man at the other end of the wire was a

stranger to me, and, without revealing

his identity, he asked me to defend a

young man named Walcott, then in the

Tombs on a charge of highway robbery.

The speaker, whom I judged to be about

sixty years old, agreed to send me a re

taining fee of $500, but insisted that I

should not tell Walcott in what circum

stances I had been retained for his de

fense.

“The next morning I received at the

hands of a messenger boy an envelope

containing 3500 in crisp $100 bills. The

envelope was addressed in typewriting

and there was absolutely nothing to

show from whom it had come. I went

to the Tombs and had a talk with \Val

cott. He was a sullen chap, and when I

told him that I had been retained by a

man over the telephone, and that he had

sent me the retaining fee, Walcott’s face

clouded.

“ ‘I know the man,’ he said, after a

pause. ‘Rather than accept any help

from him I would rot in prison or die

in the electric chair.’

“I argued with him in vain. I said

that as long as he was properly defended

it made little difi'erence to him who pro~vided the money for his defense. The

man swore bitterly and displayed a deep

seated hatred for the man who had

talked with me over the telephone, but

whose name he refused to disclose. I

finally gave up the task and asked him

to at least give me the address of the man

who had sent me the money and to tell

me what I was to say when I returned

the fee.

“ ‘Tell him,’ answered Walcott, with

an oath, ‘that the reason why I decline
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his aid is that I cannot forget Mildred.

He will understand.’

“I left the prisoner-and that afternoon

-the same voice came to me over the tele

phone and asked if I had seen Walcott.

I told him of Walcott's obstinacy and the

reason for his refusal to accept aid. There

was a sob in the man's voice as he talked

with me. I then asked him to whom I

was to return the retainer fee, and he

replied that I should donate it to some

institution or association, having for its

object the assistance of prisoners and

improvement of prison conditions. I

carried out his wish and donated the

money anonymously to a prison reform

association. I inquired about Walcott

later and learned that he had pleaded

guilty and had been sent to prison for a

long term.

"I never saw Walcott after that time,

nor have I ever heard from the man who

tried to help him. There are many ex

planations which one might suggest, but

they would be, at best, mere conjectures.

Take it all in all, however, it was an odd

experience, and the strangest case, per

haps, that I recall in my practice."

t-‘i THE SQUIRE’S LECTUREIVE honest old farmers of Vir

ginia were once convened as an ex

amining court. The subject of their

examination was a boy who had been

arrested upon a grave charge, and the

question was, should he be held for

trial at the circuit court.

The honest old fellows knew little

law, but they were kind-hearted and

not without that mental quality known

as "horse sense." They listened to the

evidence; it was conclusive against the

prisoner. But he was very young, and

might reform if given another chance.

Should he be sent up for trial he might

go to prison and be ruined.

 

So the justices agreed that the eldest

among them, an old “squire," should

give the youth a severe lecture, and

then discharge him. The squire, im

pressed with the serious duty, arose,

ordered the prisoner to stand up, looked

fiercely at him, and exclaimed: —

“Young man, it's awful—awful, I

say! Clear out of my sight, you ornery

scamp!" . _

And he did, amid the roars of laughter

from the spectators.

 

LEGAL-RELIGIOUS CUSTOMS

HEN one lawyer refers to another

as "brother attorney" he em

ploys an ancient phrase peculiar to

religious and legal fraternities and sug

gests the close historical relation be

tween the callings. In England for

two and a half centuries after the

Norman Conquest, all high legal ofiices

were filled by churchmen. Laymen

could not hope for advancement or

for clients and indeed the only path to

the acquirement of a professional edu

cation lay through holy orders. The

fraternal form of address, common to

the Church, passed naturally into legal

phraseology. Brother so-and-so of the

monastic order was “brother" also at

the bar. So strong was popular preju

dice against admitting the competency

of mere laymen at law when this class

began to practice about 1300, that lay

barristers adopted a black velvet skull

cap, or coif, to conceal their lack of

tonsure, the distinguishing mark of

the priestly clerk. Down to our day

both the form of address and the peculiar

head gear have remained, although we

have ceased to associate the two pro

fessions whose early intimacy was the

original reason for their existence.

A. P. C.
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The; Legal World

monlhly Analysis of Leading Events

The Sherman anti-trust law continues

to occupy a prominent place in the

public attention. There have been some

wholesome indications of a moderate

attitude toward monopoly, but this atti

tude cannot yet be said to be predomi

nant. Governor Woodrow Wilson,

speaking at Red Bank, N. J., Oct. 11,

expressed his opposition to indiscrimi

nate prosecutions under the trust act,

and regretted that sound business should

be forced to continue in a panicky state.

Governor Simeon E. Baldwin, in an

address at Bridgeport, Conn., Oct. 19,

declared that the Government was

collecting evidence of more supposed vio

lations of the Sherman act than it could

possibly prove. The great discretion en

trusted to the President, to prosecute or

not to prosecute corporations, placed

upon him, he said, a great responsibility.

On the other hand, the radical tendency

is still in apparent control of the situa

tion. President Taft, in his speeches

in the West, has proclaimed the old

fashioned doctrine of free competition

as a panacea for all ills, by saying that

we have got along without monopoly in

the past, and can therefore always get

along without it, notwithstanding that

this does not follow, in view of changed

conditions in every great country of the

world. Attomey-General Wickersham

has claimed that the Supreme Court de

cisions in the Standard Oil and Tobacco

cases ring the death knell of monopo

lies. The activity of the Government

reached a climax Oct. 26, when a suit

to dissolve the United States Steel Cor

poration was brought in the United

States Circuit Court at Trenton, N. J.

Another development of the month was

significant. The plan of the American

Tobacco Company for reorganization

was to be fought by the Attorney-Generals

of Virginia and North and South Caro

lina, and also by a group of independent

tobacco men. The dissatisfaction with

the plan for reorganization seemed to be

due to a conviction that a legal freedom

of competition is not sufficient, that

economic freedom of competition also

must be created by law.

To turn from economic t0.govern

mental issues, there seem to be increas

ing symptoms of popular impatience

with constitutional restraints. Emphatic

protest against a delegated system of

government has been ofiered by the

people of California, who adopted con

stitutional amendments Oct. 12 pro

viding for the initiative and referendum

judicial recall, and woman suffrage.

Theodore Roosevelt, taking care that

no one should accuse him of advocating

the recall, vaguely asserted at Carnegie

Hall, New York, Oct. 20, that judges

should be controlled by the people,

because certain courts “are steeped in

some outworn political or social philos

ophy and totally misapprehend their

relations to the people, and to the public

needs."

Despite the agitation of the judicial

recall, there are signs of a tendency

toward improvement of the adminis

tration of the courts. Justice Mor

schauser told lawyers in the New York

Supreme Court at White Plains, Oct. 4,

that if they were not ready to go to

trial with their cases at once he would
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adjourn court for the term. Judge

Humphrey of the Queens County Court,

in New York City, served notice on

the same date that lawyers must pro

ceed with their cases or the cases would

be dismissed. Judge Grimm, in St.

Louis, fined an attorney for blocking a

damage suit by filing a trivial motion

and leaving it unargued for months.

The commission on the inferior courts

of Boston, which gave a hearing Oct. 14,

has a centralized system of city courts

under consideration. The Boston Dis

trict Attorney pursued a prompt and

vigorous course by immediately bring

ing the case of Richeson, charged with

murder, before the grand jury on Oct. 26.

Unfortunately the delays in impaneling

a jury in the tedious McNamara trial

in Los Angeles still show the urgent

need of reforming our criminal proce

dure. But the outlook for an improved

administration of justice cannot be

said to be depressing. Reports show

the newly established Court of Domestic

Relation in Chicago to be doing highly

effective work in bringing together hun

dreds of severed couples. The New York

Federal Judges Salaries Committee is

working to get the much needed in

crease of salaries before the favorable

attention of Congress. The constitu

tional amendment adopted in Califor

nia, preventing reversals in criminal

cases on purely technical grounds, is a

progressive step. The Law Reform

Committee of the New York City Bar

Association reports that of twenty-four

of its recommendations designed to

reform the procedure in New York,

nineteen became laws, and five were

substantially or partly adopted. Dis

barments of attorneys for professional

misconduct in their relations with their

clients continue, several having been

disbarred by the Appellate Division in

New York City in October, on charges

brought by the Bar Association against

fifteen attorneys.

 

The’ United Slales Supreme Court

The Supreme Court of the United

States convened Oct. 9 at noon after a

four months recess. It will remain in

session until the last of next May, and

will consider as many of the eight hun

dred cases now piled up on the docket as

time .will permit. An estimate has it

that the court will dispose of about four

hundred cases during the term, but that

about two hundred additional cases will

be docketed before next June.

A long list of important cases, second

only to the'great Standard Oil and

Tobacco cases, were to take up the atten

tion of the Court at an early date.

Three cases involve alleged violation of

the Sherman anti-trust laws. These are

the suits against the principal anthra

cite coal-carrying railroads and coal

owning companies, against the railroads

operating the bridges over the Miss

issippi at St. Louis, and against James

A. Patten and others, charged with

cornering the cotton market. Other

cases are those involving railway rates

in Kentucky, \Vest Virginia, Minnesota

and Oregon, which have been set for

argument Jan. 8, the so-called “ele

vator cases" testing the power of the

Inter-state Commerce Commission, and

cases involving the rights of Indians to

alienate their land and the entry of the

so-called “Stracy coal land claims" in

Alaska.

The Court has promulgated new rules

for its procedure, designed to avoid

future clogging of the docket. Under

the new rule one hour and a half in

stead of two hours is allowed for the

argument of cases, and in cases certified
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from the Circuit Court of Appeals in

volving only the jurisdiction of the

court below and cases arising under

the Criminal Appeals act only forty

five minutes are allowed.

The time for arguing motions is cut

down from one hour to forty-five min

utes, and special provision is made for

the prompt disposition of cases appealed

apparently for the purpose of delay or

depending on questions so frivolous as

not to need further argument. To this

end the Court will receive a motion to

affirm on either of these grounds.

The American Prison Congress

Interesting addresses were made be

fore the American Prison Association

at its meeting in Omaha, Oct. 17. Attor

ney-General Wickersham favored exten

sion of the federal parole law to include

life prisoners. He regarded it as an

incongruity that prisoners sentenced to

long terms for vicious crimes should be

eligible for parole when the man con

victed of second degree murder must

remain in prison for life.

Since the parole law was placed in

operation last autumn, the Attorney

General said, only one prisoner had vio

lated his parole. The two hundred

prisoners who were paroled from the

time the law was put into effect in the

autumn of 1910 to June 30 earned

nearly $22,000, whereas, if they had

remained in prison, the Attorney-Gen

eral pointed out they would have been

a charge on the Government. Mr.

Wickersham expressed the belief that

the parole boards should be enlarged

by adding two unofficial persons selected

from among prominent citizens of the

locality in which the prison is situated.

QuotintT President Taft as saying that

“The ' ation of criminal law in

this country is a disgrace to civiliza

tion," Judge C.A. De Courcy, Justice of

the Supreme Court of Massachusetts,

pointed out that the ‘United States was

conspicuous for the great number of

unpunished murderers. The defense

of insanity,the limitation of thepower of

judges and the character of testimony

allowed to be introduced in behalf of

the defendant were some of the evils

which, he said, ought to be rectified.

“The number of homicides in this coun

try for 1910 was 8,975——an increase

of nearly 900 over the number in 1909;

yet but one in eighty-six was capitally

punished in 1910 as against one in

seventy-four during the year preced

ing,” said Judge De Courcy. “It is

said that in 1896 for each million of the

population there were 118 homicides

in the United States; in Italy less than

fifteen; in Canada less than thirteen;

in Great Britain less than nine; in

Germany less than five.

“In New York City, 119 cases of

homicide were investigated by the grand

jury during the last year, but only

forty-five convictions resulted. Chicago

reports 202 homicides were committed

in that city during the last year. Only

one of the offenders was hanged; fifteen

were sent to the penitentiary and the

others were set free. In Louisville,

with a population of 224,000, during the

last year, there were forty-seven cases

of homicide and not a single murderer

was hanged. In Alabama a conviction

for stealing hides was recently set aside

because the indictment failed to state

whether they were mule, cow, goat or

sheep hides. And indictments were dis

missed because ‘father’ was spelled

‘farther’ (in South Carolina); because

the letter ‘i' was omitted in spelling

‘malice’ (in Alabama)." Judge De

Courcy then suggested some criminal

law reforms which included simplified
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forms of indictments, changes in the

selection of juries and in the rules

governing pleadings.

Other speakers were Dr. Daniel

Phelan, surgeon of the Dominion Peni

tentiary at Kingston, Ont., L. A. Hal

bert, general superintendent of the Board

of Public Welfare of Kansas City and

James A. Kayll, advisory visitor of the

New Zealand prisons.

Personal

Members of the Suffolk Bar met in

the court room of the Massachusetts

Supreme Judicial Court Oct. 21 for

the presentation of resolutions eulogiz

ing the late Justice John Lathrop of the

Supreme Court. Moorfield Storey was

chosen chairman of the meeting and

John C. Gray, as chairman of the com

mittee on resolutions, read the report

of his committee. Winslow Warren

and Augustus Loring were called upon

to speak of their personal acquaintance

with the late Justice, and Attorney

General Swift presented the resolutions

to the full bench.

 

With the record of twenty-five years

of service well done in the administra

tion of the federal law, Judge Henry F.

Severens of Kalamazoo, Mich., closed

his career as Judge of the United States

Court of Appeals at Cincinnati Oct. 3.

Judge John W. Warrington, his suc

cessor, paid eloquent tribute to the career

and service of Judge Severens. Follow

ing the session of the court Judge

Severens received expressions of _ per

sonal good will from many of the attor

neys and other friends.

 

Judge Peter S. Grosscup of the United

States Circuit Court, seventh circuit,

resigned from the bench Oct. 21, his

resignation to take effect immediately.

Judge Grosscup had first announced that

he would resign in September, but

following published statements alleging

misconduct in office on his part and

rumored reasons for the resignation at

that time, he declared he would not

resign until he had given his enemies a

chance to face him squarely in order

that he might prove the charges false.

Then came the report that he would re

sign some time.during the first week of

October, but his duties in connection

with the settlement of the Chicago &

Milwaukee Electric case detained him.

On leaving the bench Judge Grosscup

announced he had no further plans for

the future than to take up the private

practice of law.

 

A very remarkable and impressive

incident occurred in Omaha early in

October, in connection with a meeting

of the Douglas county bar called for

the purpose of adopting resolutions on

the death of Richard S. Hall and two

other deceased members of the bar.

The meeting was addressed by the

venerable Judge E. Wakeley of Omaha,

who fifty years before had made a

similar address in memory of Mr. Hall's

father, Augustus Hall, the distinguished

pioneer jurist. “When fifty years ago

I took in that gathering of friends of

Augustus Hall, territorial

Nebraska, and said a few appropriate

words out of my heartfelt admiration

for his good life and good deeds, what

could have been more improbable than

that I, a half century later, should be

here to pay a like tribute to his son,

Richard S. Hall?" asked Judge \Vakeley, in a voice trembling with emotion

as he addressed district and federal

judges and members of the bar.

judge of '
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$0! Assocl'alfons

B0st0n.—At the annual meeting of

the Bar Association of Boston, held

Oct. 7, Moorfield Storey was re-elected

president, other oflicers being Samuel J.

Elder, vice-president; William S. Hall.

treasurer; Robert S. Gorham, secre

tary. These members were elected to

the council for three years; Everett W.

Burdett, Franklin T. Hammond, James

F. Jackson, John Lowell, B. W. Warren,

Henry A. Wyman and Henry James, Jr.

 

Brooklyn. —The Kings County Law

yers’ Association was organized at a

meeting held in Brooklyn, N. Y., Oct.

14, and papers of incorporation were

filed with the Secretary of State two

days later, with a membership of more

than one hundred lawyers. The first

annual meeting will be held next June,

and until that time the oflicers will be:

president, Edward T. Curran; vice

president, Max E. Lehman; correspond

ing secretary, Samuel “J. Pease; re

cording secretary, Thomas Hickey; treas

urer, Felix J. Bannert.

 

Kansas. —The annual meeting of

the Kansas State Bar Association will

be held Jan. 30, 1912. President Harry

B. Hutchins of the University of Michi

gan is to deliver the annual address.

 

Nebraska. —The dates and place for

the next annual meeting of the Nebraska

State Bar Association have been fixed

as the last Thursday and Friday in

June, 1912, at Cedar Rapids.

 

New Jersey. — The New Jersey State

Bar Association has again taken the

initiative, in an effort to provide some

method by which the administration of

justice in New Jersey may be expedited.

A committee which is investigating this

subject consists of former Justice Van

Syckel, former Governor Fort, Supreme

Court Justices Swayze and Bergen,

Vice-Chancellors \Nalker and Howell,

Judges Skinner and Gaskill, Senator

Silzer, former Justice Gilbert Collins,

\Villiam N. Clevenger and Frank H.

Sommer._ At a meeting held Oct. 16.

it was voted to leave matters to a sub

committee of Charles H. Hartshorne

and Judges Clevenger and Skinner.

 

Miscellaneous

In spite of the prophecy expressed in

the judicial statistics of 1909 and the

assertion that crime was on the increase

in England, the annual return of the

Prison Commissioner for the year end

ing March 31, 1911, which the British

Government has issued, shows a satis

factory state of affairs. There is de

cline in the actual number of convic

tions and in the proportion of prisoners

under sentence to the whole popula

tion. The recorded actual number of

those “doing time" is 167,695, a decline

of 12,000 since the previous year, and

of 30,000 since 1904-6.

 

Government control of monopolies

and a commission somewhat similar to

the Interstate Commerce Commission,

to regulate all trusts, was advocated by

Charles A. Prouty, Interstate Commerce

Commissioner, before the Brooklyn Con

gregational Club, Oct. 24. Mr Prouty

said: “I believe the only practical re

lief from trust oppression is to be found

in more direct and drastic Government

regulation. First a commission should

be appointed, in most respects similar

to the Interstate Commerce Commis

sion. It should devote considerable time

to investigation before taking action."

 

The long-expected Government suit

for the dissolution of the United States

Steel Corporation was filed in the Cir~
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cuit Court at Trenton, N. 1., Oct. 26,

by Assistant Attorney-General John B.

Vreeland of the New Jersey district,

acting under the immediate direction

of Attorney-General Wickersham. Ex

Secretary of \Var Jacob McGavock

Dickinson is associated with the Attor

ney-General as special counsel to the

Government. The defendants named in

the Government’s bill include thirty

seven corporations. five individuals sued

as trustees and eighteen in their capac

ity as officers and directors of the Steel

Corporation or its subsidiaries.

 

According to a dispatch from Madrid,

Prof. Walter Lichtenstein, librarian of

Northwestern University at Evanston,

Ill., purchased in Spain for Harvard

University, on Oct. 27, the extensive

library of the Marquis d'Olivart. This

library has long been regarded the most

complete collection of works relating to

international law and diplomacy. It is

also rich in material upon the subject

of jurisprudence. The gathering of this

collection has been the work of a life

time. The printed catalogue shows more

than 6,000 titles and the number of

volumes is much larger. Many of the

books are of very early date and no

longer obtainable. The collection of

early books upon the theory of natural

law is very extensive, but the material

upon the Spanish-American war of 1898

and the recent Moroccan controversy

is no less complete.

 

After a two days executive session,

the federal Employers’ Liability and

VVorkmen's Compensation Committee

reached an agreement at Washington,

D. C., on Oct. 24, on the basis of legis

lation to be recommended to Congress,

and adjourned until Monday, Nov. 6,

when the commission will meet in Wash

ington for the purpose of hearing sug

gestions. Senator Sutherland, chairman

of the commission, supplied an outline

of the proposed plan, as follows: —"The

compensation is to be paid by the em

ployer directly, and not out of a general

fund created by any form of taxation.

The law shall be in form compulsory,

and not subject to election by either

employer or employee. The remedy shall

be exclusive of any common law or

other statutory remedy. The law will

apply to all accidents resulting to the

employee while in the course of his

employment, except those where the

disability continues for a period of two

weeks or less, the employer, however,

to furnish medical and surgical assist

ance to an amount not exceeding $200."

 

At the fifth annual meeting of the

American Association of Title Men,

held in Little Rock, Ark., in October,

John T.-Kenney of Madison, VVis.,

read a paper on “The Passing of the

Torrens Fallacy," in which he discussed

at length the land title problems of

Great Britain and her colonies. Refer

ring to the United States, he said:

“In respect to conditions in the United

States generally, I shall not attempt

' to particularize, but I call your attention

to the fact that since our last meeting at

Detroit, two states, New York and

Oregon, have enacted amendments to

their laws permitting the withdrawal

of registered lands from the operations

of such statutes at the will of theowner as

demanded in our resolutions of last year

and not a single state has adopted the

law during the past winter, although some

forty-three legislatures were in session.

In many of the most progressive states,

among them Wisconsin, I am glad to

say, notwithstanding the most strenuous

efforts of its advocates, it was again

defeated. In Chicago, the most aggres

sive and energetic administrative head
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of any Torrens ofiice in the country,

Mr. Abel Davis, has announced his resig

nation as registrar and acceptance of

the presidency of an abstract and title

insurance company. In New York, Mr.

Gilbert Ray Hawes, the promoter of

the Torrens Title Insurance Company,

interested in securing titles to reg

ister, is at loggerheads with a com

mittee of the New York Bar Association

appointed ‘at .his own suggestion to try

to make the New York law workable

and practicable. In Minnesota, it is

admitted that notwithstanding the op

pressive rulings and statutes serured

by interested politicians seeking politi

cal patronage, against private abstracters

and in favor of the registry of title

ofiices, it is admitted that the registra

tion of title ofiices are not paying ex

penses, although no detailed or satis

factory reports in this respect have ever

been given out. The great impetus which

it was thought the McEnery Emergency

Act would give to Torrens registrations

in California does not seem to have mate

rialized and the deed registries and courts

in other states seem not‘ to be in the

slightest danger of elimination by the

advance of the Torrens registrar.

 

Obituary

Adams, Judge George B. —At Lake

George, Oct. 19, aged 66. Appointed

Judge of United States District Court

at New York City in 1901; a leading

authority in admiralty law.

 

Bright, General John M. — At Fayette

ville, Tenn., Oct. 2, aged 94. Inspector

General of Tennessee during Civil War;

Member of Congress from Tennessee,

1870—.80.

Eells, AlexanderG.—At San Francisco,

Oct. 12, aged 49. Chairman of Section

on Uniform State Laws of California

Bar Association; acknowledged author

ity on mechanics’ liens law.

 

Fenner, Judge Charles E.——At New

Orleans, Oct 24, aged 77. Served in

Civil \N'ar with gallantry; Associate

Justice of Supreme Court of Louisiana,

1880-1894; member of the Board of

Administrators of Tulane University.

 

.Manderson, General Charles. -— On the

Cedric, Sept. 28, aged 74. United States

Senator from Nebraska, 1883-95; for

merly general counsel of Burlington

lines.

.Mather, Robert. — At New York, 00(24, aged 48. Had been general counsel

and later president of Chicago, Rock

Island & Pacific Railway, chairman of

the board of directors of the Westiflg'

house Electric and Manufacturing Com‘

pany, and general counsel of the Chicag0

& Alton.

Quarles, Judge Joseph V. — At Mil‘

waukee, Oct. 7, aged 68. District attor

ney, mayor of Kenosha, and state 1655'lator; later United States Senator from

Wisconsin, 1899—1905; afterward United

States Circuit Judge.

 

Sanderson, John F. — At Pittsburgh

Oct. 16, aged 58. One of the most

prominent lawyers of Pennsylvania and

formerly deputy Attorney-General;

author of legal text-books.

 

Sheldon, Judge Joseph-‘At New

Haven, Conn., Oct. 25. Delegate from

New York in 1894 to Red Cross (7011'vention at Geneva.

 

Wright, Justice Maurice L. —- At Chl

ton Springs, N. Y., Oct. 13, aged 66'

For twelve years county judge? for

fourteen years Justice of the Supreme

Court of New York, until 1905
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