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THE

ECCLESIASTICAL

Wacation.

1, Y the common law of the church, the profits of the vaca-
: tion were to be laid out for the benefit of the church, or
* reserved for the successor; but by special privilege or custom,
¢ the bishop or archdeacon might have the sane, or some part
¢ thereof; so also, it is said, the king might take the profits of a
. free chapel, and the patron of a donative the profits of such
. donative, during the time of vacation. Lind.137. Gibs.749.
But by the statute of the 28 H. 8. c.11. (1) it is cnacted as
. {olloweth : viz. Forasmuch as in the statute for the payment of
« first fruigs, it is not declared who shall have the fruits, tithes, and
. other profits of spiritual promotions, offices, benefices, and dig-
nities, during the time of vacation thereof; divers of the arch-
;- bishops and bishops of this realm have not only when the time
;- of the taking of tithes hath approached, deferred the collection of
' such benefices as have been of their own patronage, but also
have, upon presentations of clerks made unto them by the just
patrons, deferred to institute, induct, and admit the same clerks,,
to the intent that they might receive to their own use the same
tithes growing and arising during the vacation: so that through
such delays (over and above the first fruits) tisey have been con-’
strained to lose all or the most part of one year’s. profits, to their,
great loss and hinderance: it is therefore enacted, th.+ the tithes,
Taits, oblations, obventions, emoluments, commoditie.. advan-
tages, rents, and all other whatsoever revenues;” casualties, and
profits, certain and uncertain, belonging to any archdeaconry,
deanry, prebend, parsonage, vicarage, hospital, wardenship, pro-.
vostship, or other spiritual promotion, benefice, dignity, or office, |
" growing or coming during the time of vacation, shall belong Zo.
- such’ person as shall be thereunto next presented, promoted, instituted,’
inducted, or admitted, towards the payment of his first fruits. !

(1) Intitaled “ An act for restitution of the first fruits in time gf'i
vacation to the next incumbent.” Repealed as to §§7, 8. by 1 & 2 Phil.
& Mar. c.1%. repealed 2& 3 Phil. & Mar. c. 4. but revived 1 Eliz.’
c.4. §§6. 24. !
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And if any archbishop, bishop, archdeacon, ordinary, or any
other person or persons to their uses and behoof, shall receive or
take the same, and shall not upon reasonable request render the
same to the next incumbent lawfully instituted, inducted, or
admitted, or shall let or interrupt the said incumbent to have
the same; he shall forfeit treble value, half to the king and half
te the incumbent, to be recovered in any of the king’s courts.
T such person as shall be thereunto next presented, promoted,
instituted, inducted, or admitted] In order to receive the benefit
of this clause, it is not absolutely necessary that the clerk be
presented by the lawful patron; but if he get institution and
induction, though he is afterwards removed by guare impedit, he,
and not the clerk who comes in upon such removal, shall have
the protits of the vacation. And the reason is, because till he is
removed, he is incumbent de facto, and as such is liable to all
burdens and duties, and is therefore in reason and equity intitled
to all the profits. 1 Rol. Rep. 62. Gibs. 749. 4 Vin. Abr. 495.
But in cases where the institution and induction are declared
by law to be ipso facto void (as in case of simony, or the like),
there the church having been really never full since the death of
the foregoin%lincumbent, and by consequence the vacancy still
continuing, there the profits of course shall pass to him who shall
be next presented, instituted, and inducted. G#bs. 749.
But though the church doth become void by the omission of
some subsequent duty to be performed, yet having been full by
institution and induction, and the person thereby liable to the
payment of first fruits, be shall not lose the profits of the vaca-
tion ; only the profits from the time of such avoidance #pso facto
-will go to the next incumbent, as profits of the vacation, which
. commenceth from thence. Gibs. 749.
" Inducted or admitted] This cannot be understood disjunctively,
“as if presentation or admission (without institution and induction)
.intitled the suc.essor to the profits of the vacation; but admis-
-sion here (coming after induction) was plainly added, to include
those preferments which are not taken by institution and induc-
tion. And although in preferments which are so taken, institu-
tica gives a right to enter upon and take the profits as well of
the vacation as others; yet that which alone can give a right to

sue for them, is induction. Gzbs. 749,
2. Anciently upon the death of an incumbent, without any

 formal sequestration, the rural dean was to take the vacant bene-
i~ fice into his safe custody, and to provide for the necessary cure
# of souls; and to take care that the glebe land was seasonably

tilled and sowed, to the best advantage of the successor, to whom
they were to give up the intermediate profits, and be allowe«
their necessary charges, which upon dispute were to be moder-
ated by the hishop or his official. But the canon lawyers in
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process of time deprived the country deans of this, as well as of
all other parts of jurisdiction; and the chancellors of bishops, or
their archdeacons, laid claim to the custody of vacant churches,
and by forms of sequestration assigned thern over to thé ceconomi
or lay guardians of the church. Ken. Par. Ant. 647.
.+ «For now, the ordinary way of managing the profits of vacation
is by sequestration granted to the churchwardens. Upon con-
. sideration of which, Dr. Watson and Dr. Gibson take occasion
to wish, that some of the neighbouring clergymen might be
appointed, and would take upon them the tronble of that office,
in nispecting and managing the profits, and of supplying or pro-
viding for the curc; and that the ordinary, in granting patents,
would not, convey to chancellors, commissaries, or officials, the
right of granting these sequestrations, in times of vacation, but
would reserve it to their own immediate cognisance; since it is a
point in which the interest of the church and clergy, and also the
immediate care of souls for the time, are so nearly concerned.
Gibs. 749.

8. The churchwardens, having taken out a sequestration
under the seal of the office, are to manage all the profits and
expences of the benefice for the successor; to plough and sow
the glebe, gather in tithes, thresh out and sell corn, repair
houses, make up his fet:ces, pay his tenths, synodals, and pro-
curations; and what other things are necessary during the
vacation.

But the sequestrators cannot maintain an action for tithes in
their own name, at common law, nor in any of the king’s tem-
poral courts; but only in the spiritual court, or before the
Justices of the peace in such cases as the law impowers them to
hear and determine.  Jokus. 122.

Thus in the case of Berwick and Swanton, T. 1692; it was
resolved, that a sequestrator cannot bring a bill alone for tithes ;
because he is but as a bailiff, and accountable to the bishop, and
has no interest. Bunb. 192.

4. By the statute of 28 H. 8. c. 11. It shall be Jawful to cvery
archbishop, bishop, archdeacon, and ordinary, their officers and
ministers, to retain in their custody so much of the profits of the
vacation, as shall be sufficient to pay unto such person as shall
-serve the cure his reasonable stipend or salary. § 5.

And if the fruits of the vacation be not sufficient to pay the
curate’s stipend and wages for serving the cure the vacation time ;
the same shall be borne, and paid by the next incumbent, within
fourteen days next after he hath the possession of his living. §10.

And it may be safest for the churchwardens, to get it stated
by the ordinary, when they take out the sequestration, what they
are to pay to the curate weekl%' for the serving of the cure?

B
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and then there can be no contention about it when they make up
their accounts. Par. L. c. 29. ’

And Dr. Gibson says, such curate ought to be duly licensed
by the ordinary, for serving of the cure; otherwise if he pro-
ceeds without such licence, he can have no title to any stipend
or salary ; nor can any be legally reserved and deducted for him.
Gilbs. '7150.

5. The successor’s right to enter commenceth immediately
upon his induction, but his right to the profits commenceth from
the avoidance of the benefice. But where the benefice is in
lease, and there is a year or more to come in the term; the
lessee may hold and enjoy the lease to the end of the year
wherein he is entered at the time of the death of the last incum-
bent ; paying to the successor all such rent and services as for
the remnant of the said year shall upon such lease be due, and
the successor may recover the same in like manner as his prede-
cessor might have done. [28 H.8. c.11. §8.](a) Provided, that
every successor [after the death of his predecessor] may have,
upon one month’s warning after his induction, the mansion-
house with the glebe belonging to the same (not being sown at
the time. of his predecessor’s death), for maintenance of his house-
hold’; deducting for the same in his rent as heretofore hath been
paid for the same, or as it is reasonably worth. §9. Swinb.107.

6. As soon as a new incumbent is instituted and inducted, the
sequestrators are to account to him for all the profits of the bene-
fice, which they have received during the vacancy. Wats. c. 80.

In which acceunt they may deduct their reasonable expences,
for collecting and levying the tithes, fruits, emoluments, rents,
and other profits rising and growing during the vacation. 28 H.8.
e 11, §5. .

If he be dissatisfied with the account, he may bring them to
acccunt before the ordinary, by whom all things relating here-
unto are properly examinable and to be determined. Wats. c. 30.

In the case of Jones and Barret, H. 1724 ; on a bill by the
vicar of West Dean in the county of Sussex against the defend-
ant, who was sequestrator, for an account of the profits received
during the vacation; it was objected for the defendant, that the
bishop ought to have been made a party, since the sequestrator
is accountable to him for what he receives, by the statute of
28 H.8. And the court seemed to think the bishop should
have been a party ; but by consent the cause was referred to the
hishop of the diocese. Bunb. 192.

(a) And see 9 Vin. 45.36. But this clause is repealed by the
1 & 2 Phil. & Mar. c. 117. as to leases made by parsons, vicars, or any
other having any spiritual promotion, Vid, 2 Vern. Rep. 186. 204,
Serj. Hill's MSS.
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7. By the 28 H.8. c.11. If an incumbent before his death Proportion-
hath caused any of his glebe lands to be manured and sown at ing the pro-

his proper costs and charges with any corn or grain; he may p

fits with the

redeces-

make his testament of all the profits of the corn growing upon sor's execu-
tors.

the said glebe lands so manured and sown. §6.

* But if his successor is inducted before the severance thereof
from the ground, the successor shall have the tithe thereof; for
although' the executor represents the person of the testator, yet
he canpot represent him as parson, inasmuch as another is in~
ducted. 1 Roll’s Abr. 655. '

Otherwise, if the parson dieth after severance from the ground,
and before the corn is carried off; in this case, the successor
shall have no tithe: because, though it was not set out, yeta
right to it was vested in the deceased parson by the severance
from the ground. The same is true in case of deprivation, or
resignation, after glebe sown: the successor shall have the tithe,
if the corn was not severed at the time of his coming in ; other-

Ywise if severed. Gibs. 662.

In the case where lands are let to furm, it is enacteéd by thé
11 G. 2. ¢.19. as follows: Whereas, where a lessor or landlord,
having only an estate for life in the lands, tencments, or keredita-

" ments demised, happens to die before or on the day on which any

rent is reserved, or made payable, such rent or any part thereof
is not by law recoverable by the executors or administrators of
such lessor or landlord ; nor is the person in reversion entitled
thereto, any other than for the use and oceupation of such Zands,
tenements, or hereditaments, from the death of the tenant for life ;
of which advantage hath been often taken by the under-tenants,
who thereby avoid paying any thing for the same: for remedy
thereof, #¢ 7s enacted, that where any tenant for life shall die
hefo~~.or on the day on which any rent was reserved or made
ble, upon any demise or lease of any lands, tenements, or
ereditaments, which determined on the death of such tenant for
life, the executors or administrators of such tenant for life, ma
in an action upon the case recover of the under-tenant, if suc
tenant for life die on the day on which the same was made pay-
able, the whole, or if before such day, then a proportion of such
rent according to the time such tenant for life lived, of the last
‘year, or quarter of a year, or other time in which the said rent
was growing due; making all just allowances, or a proportion-
able part thereof. §15. .
Under which words lands, tenements, or hereditaments, it hath
been holden, that not o ly glebe lands are included, but.; also
tithes, for tithes are hercds wments. (b) A lease for a year, if the

(6) Quere the preamble to this clause, by which it seems that it
does not extend to a lease of tithes : and no lease or agreement made
’ B 3
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ifcumbent shall so long live or continue incumbent, is construed
to enure for a year, and this statute, it hath been argued, divides
the rent, be it for lands or tithes, between the executor and suc-
cessor, making proportionable allowances for taxes and other
outgoings.

Sir William Blackstone says, the courts of law have of late
years leaned as much as possible against construing leases, whére
no certain term is mentioned, to be tenancies at will, but have
rather held them to be tenancies from year to year so long as
both parties please, especially where an annual rent is reserved :
in which case, they will not suffer either party to determine the
tenancy even at the end of the year, without reasonable netice to
the other., 2 Bla. Com.147. .

And in the case of T7mmins and Rawlinson, H.5G. 3. it i3
said by the court, that even a lease at will is a tenancy for a year
certain; and it is not material in such case, whether the lease be
in writing, or not in writing. 8 Burr. Rep. 1609.

On the other hand it is contended, that this act between land-
lord and tenant had not the case of tithes in contemplation.
Unto which purpose is applicable the opinion of a very great
man, the late bishop Hoadly, who, in a letter to his son upon
this subject, expresseth himself thus: ¢ The clause in the act of
¢ 11 G. 2. can only extend to such leases, as tenants for life had
¢ power by law to make before the said act; the act creating no
“new power, but remedying an inconvenience arising in the
¢ exercise of an old power. This proves, that it cannot affect
¢ those leases, which common incumbents of parishes often
¢ make to their tithe-holders, fixing days of payment generally
¢ half-yearly. Such leases, though expiring with their makers,
¢ yet are not touched by this act, nor can they deprive a succes-
“ sor of any of the tithes which fall after the death of the pre-
% decessor, by virtue of this clause, which gives the lessor’s
¢ executors a right to the proportion of rent to the day of his
¢ death; because these leases are not (properly speaking) leases,
“ nor of force against the successor, and do not give the under-
¢ tenant any such advantage, as this clause was meant to pre-
“vent. For the clause was designed to prevent the cunning of
¢ dishonest undcr-tenants, who took a handle from such leases
“ to pay neither the executors of the lessor nor his successor;
¢ which cannot affect the case of a successor in a living, who
“ has a right to all the tithes from the death of his predecessor
¢ without this act, as the executors of the predecessors have to
‘all in his time. And as to the under-tenant, if he has paid

by a parson, unless confirmed by a patron or ordinary, and made
with legal requisites, can bind the successor; so that a lease or
agreement cannot alter the case as to tithes. Serj. Hills MSS.



Uacation.

% the predecessor any of those which belonged (v the BUCCESS0T,
““it is to his own loss; which ought to be made up by the pre-~
“ .decessor’s executors, and may by law be required. This
% clause therefore had no relation to the common leases of in-
¢ cumbents of parishes at all.” His lordship adds, ¢ These
¢ observations convinced no less a lawyer than Mr. Baron
¢ Clarke, who mistaking the act had given his opinion to the
¢ archbishop of York to the contrary.”

In an anonymous case, about three years after making this
act, reported by Bunbury, M. 1730. In the exchequer: A
rector agreed with his parishioners for tithes, for a certain sum
payable yearly at Michaelmas. The rector died about a month
before Michaelmas. The agreement determining by the death
of the parson, the successor shall be entitled to tithes in kind
only from the death, and the executor of the last incumbent to
a proportion according to the agreement till the time of the
testator’s deaih. And this is by an cquitable construction.
Buynb. 294.

With respect to those tithes which arc not in lease, there
can be no doubt but that the executor shall be entitled to those
that became due before the incumbent’s death, and that the suc-
cessor shall be entitled to those that became due after the incum-
bent’s death.

And here acase frequently happeneth, with respect to moduses

“in lieu of tithes; which tithes, if taken in kind, would have been
due before the death of the incumbent, and the modus for the
same is not due till afier the death of the incumbent. Which
mse not coming in any sense within the purview of the said

-si¥tute, it seemeth that the executors are not entitled to the said
modug or to any part thereof’; but that the whole shall go to the

Successor.

There is another case, wherein it may be disputed, at what
time the modus itself shall be said to be due. As, for instance,
it is usual in many places to ascertain the modus at Martinmas,
by then taking an account of the stock for the year preceding;
and not to receive the modus till Easter following. In which
case if it shall appear from the evidence, asirom payment thereof
sometimes made at the time when ascertained, or in the inter-
mediate space betwixt that time and the more usual and ordinary
days of payment, or from receipts given and accepted for the
same as due at the time when ascertained, or the like, and that
the payment thereof was only deferred for couvenience, when-the
incumbent should receive his other dues, or for other like cause;
in such case it will be due to the executor : But if it shall appear,
that the same hath been understood as not due until such future
day, and only advanced sometimes before such day to answer
the incumbent’s necessities or other convenience, then it scemeth

B %
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that it will go to the successor. So that this is a matter net of
law, but of fact; and depends upon the evidence. T

As to disputes concerning things fixed to-the freehold, as
hangings, tapestry, Erates, glasses, furnaces, -and such like;
these, falling in with the general doctrine about what shall
belong to heirs or successors, on the one hand, and executors
or administrators on the other, are treated of under the title

a@itls,
Wacation of bishoprics. See ¥ighops.

Aestry,

1 A VESTRY, properly speaking, is the assembly of the whole
parish met together in some couvenient place, for the
dispatch of the affairs and business of the parish; and this
meeting being commonly held in the vestry adjoining to, or be-=
longing to the church, it thence takes the name of vestry, as the
place itself doth, from the priest’s Vestments, which are usually
deposited and kept there. Par. L.c.17. [Where a disturbance
took place at a meeting of the parishioners convened for the con-
sideration of parish matters, and assembled in the parish church,
it was held that the ecclesiastical court had jurisdiction ratione
loci. Wilsonv. MMath, 3 B.& A.241. But where the vestry is
held in a vestry room, that court will not interfere further than
may be necessary for preserving due order and decorum.
Hutchins v. Denziloe, 1 Hagg. Rep. 184, 5.) -
2. On the Sunday before a vestry is to meet, public notice
ought to be given, either in the church after divine service is
ended, or else at the church door as the parishioners come ont;
both of the calling of the said meeting, and also the time and
place of the assembling of it; and it will be fairest then also
to declare for what business the said meeting is to be held, that
none may be surprised, but that all may have full time before to
consider of what is to be proposed at the said meeting. Wats.
¢. 89. Par. L. c.17.(1) [And see now 58 G. 8. r. 69. {1. infie.]
And it'is usual that for half an hour before it begins, one of
the church bells be tolled, to give the parishioners notice of their
assembling together.  Per. f ¢ 17. i
3. Anciently, at the common law, every parishioner who paid
to the church rates, or scot and lot, and no other person, had

(1) Proclamation during divine service for the meeting of a vestry,
or of the purport of such meeting, is convenient and proper, but of
the result the contrary. Thompson v. Tapp, MSS. Cas.17. -See
Public Wworsbip. : .o
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a right to come to these meetings : But this must not be under-
stood of the minister; who hath a special duty incumbent on him
in this matter, and must be responsible to the bishop for his care
herein : and therefore in every parish meeting, he.presides for
the regulating and directing this affair; and this equally holds,
whether l:jd)e rector or vicar. Par. L. c.17. [See note (2) to
58 G. 8. ¢.69, § 1. infia, and 7d. §3.]

Also out-dwellers, occupying land in the parish, have a vote
in the vestry, as well as the inhabitants. Jokns. 19.

4. E. 11 G. Phillybrown and Ryland. 'The plaintiff brought a Hindering
special action upon the case, for excluding him from the vestry~ persons
room; and upon demurrer, the court made no difficulty, but m;he
that such an action was maintainable: however, in this case, &
they gave judgment for the defendant, it not being averred that
the parish had any property in this room, or right to meet there ;
so that for ought appears it might be the defendant’s own house,
and then he might let in whom he pleased, and refuse the rest.

Str. 624.

5. And when they are met, the major part present will bind Majority
the whole parish.  Wats. c.39. conclusive.

6. 7.9 G.2. Stoughton and Reynolds. Adjudged, that the Power of
right of adjourning the vestry, is not in the minister or any other adjourning:
person as chairman, nor in the churchwardens, but in the whole
assembly, where all are upon an equal footing; and the same

must be decided (as others matters there) by a majority of votes.
Str.1045. (2)

7. And to prevent disputes, it may be convenient, that every Eotry of
vestry act be entered in the parish book of accounts; and that acts made.

every man’s hand consenting to it, be set thereto. Par. L. 54.
[See 58 G. 3. c. 69. § 2. infia.]

8. The vestry clerk is chosen by the vestry; and he acts as Clerk.
register or secretary thereto, but hath no vote: and his business
is, to attend at all parish meetings, and to draw up and copy all
orders and other acts of the vestry, and to give out copies thereof
when necessary : and therefore he hath the custody of all books
and papers relating thereto. Par. L. c.18. (a)

9. The beadle (in the Saxon ydel, from beodan, to bid) is Beadle.

(2) Cas. temp. Hardw. 274. Fortesc.168. 8. C. Gibs. 1476.

(a) But his office is not such for which mandamus will lie, though
Eerhaps the vestry clerk may have that writ to compel those who

ave the custody of theparish books, to deliver them to him. T%e
King v. the Churchwardens of Croydon, 5 Term Rep.713.

[%he court refused to compel a vestry clerk to produce documents
in the parish chest in his custody, it being in effect to furnish evidence
against himself in an action of libel brought by plaintiff against him :
otherwise, if they had been wanted for the purpose of advancing any
parochial right.  May v. Gwynne, 4 B.& A.301.]
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Select ves-

(1]

destry,
chosen also by the vestry; and his business is to attendthe

vestry, to give notice to the parishioners when and where it is
to meet, and to execute its orders as their messenger or servant.
Par. L. c.17.

10. Select vestries seem to have grown from the practice of
chusing a certain number of persons yearly, to manage the con-
cerns of the parish for that year; which by degrees came to be
a fixed method, and the parishioners lost not only their right to
concur in the public management as oft as they would attend,
but also (in most places, if not in all) the right of electing the
managers. And such a custom, of the government of parishes by
a select number, hath been adjudged a good custom; in that the
churchwardens accounting to them was adjudged a good account.
Gibs. 219.

In some parishes, these select vestries having been thought
oppressive and injurious ; great struggles have been made to set
aside and demolish them. Par.L.c.17.

And no wonder that it hath been so, in such parishes where
by custom they have obtained the power to chuse one another;
for it is not to be supposed, but that if they are guilty of evil
practices, they will chuse such persons as they think will connive
at or concur with them therein.

M. 2 W. Batt and others against Watkinson. In a prohibition
prayed to the spiritual court at York, the suggestion set forth,
that the parish of Maskam in Yorkshire was an ancient parish,
and that time out of mind there were twenty-four of the chief
parishioners, who all along had been called the four and twenty ;
and that during time immemorial, as often as any one of the
said four and twenty parishioners happened to die, the rest sur-
viving of the four and twenty did chuse, and during all the same
time used to chuse, one other fit and able parishioner of the same
parish, to be one of the four and twenty in the room of him so
deceased ; and that within the said parish there is, and durin,
time iramemorial there always hath been a custom, that the saugl
four and twenty for the time being have been used and accustomed
as often as there was occasion to make rates, and to assess
reasonable sums of money, upon the parishioners and inhabitants
in the said parish for the time being for the repairs of the church;
and that the churchwardens of the said parish, during all the
time aforesaid, have used to receive all duties and dues for
burials in the body or iles of the said church; and if any of the
inbabitants refused to pay the said rates or dues for burials as
aforesaid, then the churchwardens by warrant from the twenty-
four for the time being, were used to distrain the goods and
chattels of the said pari.ﬁﬂoners in the said parish; and that the
said twenty-four, with the consent of the vicar or curate, have
used to repair the body and iles of the said church; and that
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the churchwardens for the time being, during all the time afore:

said, have always used to give up their accounts to the said four

and twenty, who allowed or disallowed the said accounts as they
saw expedient ; and that on the allowance of such account, the
churchwardens have always been discharged from giving any
other account in any other place; that the Plaintiffs were church-
wardens for the year 1680; and after this year was ended, they
gave in their accounts to the four and twenty ; and that though
all pleas concerning prescriptions and customs ought to be de-
termined by the common Jaw, yet the defendant hath drawn and
cited them into the spiritual court to give in and pass their said
accounts there ; and although the said plaintiffs have pleaded all
the matters aforesaid in the said spiritual court, yet the said de-
fendant hath refused to admit or to reccive the said plea. Upon
great debate of this case at several times, the court was of opinion,
that the custorn was good and reasonable, and a prohibition was
granted. Lurw. 1027. .

So that prescription and constant immemorial usage seems to
be the basis and only support of this select vestry. And par-
suant hereunto, upon the same foundation, and for the same
reasons, was the select vestry of the parish of St. Mary At-Hill
in London confirmed and established in the king’s bench, not
many years ago. And since that time, the select vestrles of St.
Saviour’s and St. Olave’s, in Southwark, for want of proof of
such prescription and immemorial usage, have been set aside
and demolished. Par. L. c. 17.

In the act of the 10 A4x. c. 11. for building fifty new churches;
the commissioners shall appoint a convenient number of sufficient
inhabitants to be vestrymen; and from time to time, upon the
death, removal, or other voidance of any such vestryman, the
rest or majority of them may chuse another. §20.

In the several private acts for building particular churches;
sometimes the minister, churchwardens, oversecrs of the poor,
and others who have. served, or paid fines for being excused
from serving those offices; sometimes the minister, church-
wardens, overseers of the poor, and all who pay to the poer
rate; sometimes, only all who pay such a sum to the poor rate;
sometimes, all who rent houses of so much a year ; — are ap-
pointed to be vestrymen within such parishes, and no other
persons.

[By 58 G. 8. c. 69. intituled ¢ An act for the regulation of
parish vestries,” (extending only to England and Wales; public
clause, §11.; and amended by 59 G.8. ¢.85.) it is enacted,
That no vestry or meeting of the inhabitants in vestry of, or for
any parish, shall be holden until public notice shall have been given
of such vestry, and of the place and hour of halding the same,
and of the special purpose thereof, three days before the day to

[12]
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be appointed for holding such vestr{ by the publication of such
notice in the parish church or chapel on some Sunday durihg or
immediately after divine service, and by affixing the same on the
principal door of such church or chapel. §1.

* And for the more orderly conduct of vestries, in case the
rector or vicar or perpetual curate shall not be present (8), the
persons so assembled shall forthwith appoint by plurality of votes,
to be ascertained as hereinafter directed, one of the inhabitants
to be the chairman of and to preside in every such vestry ; and in
all cases of equality of votes, the chairman shall (in addition to
such vote or votes as he may by virtue of this act be entitled to
give in right of his assessment) have the casting vote; und
minutes of the proceedings and resolutions of every vestry shall
be fairly entered in a book; (provided by the churchwardens
and overseers,) and shall be signetl by the chairman and by such
other of the inhabitants present as they shall think proper to sign
the same. §2.

. In all such vestries every inhabitant present, who, by the last
rate made for the relief of the poor, shall have been assessed in
respect of any annual rent, profit, or value, not amounting to
501., shall give one vote and no more : if assessed for any such
annual rent, &c. amounting to 50/ or upwards, (whether in one
or mord than one charge,) shall be entitled to give one vote for
every 25l in respect of which he shall-have been assessed, so
that no inhabitant shall give more than six votes, and where two
or more of the inhabitants present shall be jointly rated, each
shall vote according to the proportion which shall be borne by
him of the joint charge; and where only one of the persons jointly
rated shall attend, he shall vote according to the whole of the
joint charge. §3.

‘When any person shall have become an inhabitant of any
parish, or become liable to be rated therein since the making of
the last rate, he shall be entitled to vote in respect of the property
for which he shall have become liable to be rated, and shall con-
sent to ve rated, in like manner as if he should have been actually
rated for the same. § 4.

No person who shall neglect to pay any rate for the relief of
the poor, which shall be due from and have been demanded of
him, (and) shall be entitled to vote or to be present in any vestry
until he has paid the same. § 5.

 Whereas the word “ and” was inserted by mistake in the
58 G.3.¢c.69. §5. It is enacted, that no person who shall ne-
glect to pay any rate for the relief of the poor, due from and

. (8) The minister of a parish has a right to preside at vestry meet-
l}l;.g;:r gViéson v. M‘Math, 3 B.& A.248. and 244, notis. 3 Phill.
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demanded of him, shall vote or be present at any vestry of the
parish for which the rate was made till such rate is paid.” 59 G. 8.
c. 85. § 8.

By %8 G. 8. ¢c.69. § 6. As well the books by this act directed
to be . provided and kept for the entry of the proceedings of
vestries, as all former vestry books, and all rates and assess~
ments, accounts and vouchers of the churchwardens, overseers
of the poor, and surveyors of the highways, and other parish
officers, and all certificates, orders of courts and of justices, and
other parish books, documents, writings, and public papers of
every parish (except the registry of marriages, baptisms, and
burials; see 52 G.3. c.146. § 5. tit. Regigter,) shall be kept
by such person and deposited in such place and manner as the
inhabitants in vestry shall direct; and if any person in whose
custody the same shall be, shall wilfully or negligently destroy,
obliterate, or injure the same, or suffer the same to.be destroyed,
obliterated, or injured, or shall after reasonable notice and de-
mand neglect to deliver the same to such person, or to deposit
the same in such place as shall by the order of any such vestry
be directed, he shall on conviction or confession, or on the oath
of one witness before two justices of peace upon complaint
thereof made, forfeit not exceeding 50/ nor less than 40s. as
such justices shall adjudge; and the same shall be levied b,
warrant in such manner as poor rates may be levied, and sha
be paid to the overseers and applied for the relief of the poor;
"But nevertheless every person who shall unlawfully retain in his
custody, or refuse to deliver to any person authorized to receive
the same, or who shall obliterate, destroy, or injure, or suffer
to be obliterated, &c. any book, rate, assessment, &c. or paper
belonging to any parish, or to the churchwardens, overseers of
the poor, or surveyors of the highways. thereof, may be pro-
ceeded against in any court, civilly or criminally, as if this act
had not been made.

All provisions in this act in relation to parishes shall extend
to all townships, vills, and places, having separate overseers, and
maintaining their poor separately, and all the directions herein
in regard to vestries shall be applied to all meetings which may
by law be holden of the inhabitants of any parish, township,
vill, or place, for any of the purposes in this act expressed; and
the notices hereby required to be given of every vestry may in
places in which there shall be no parish church or chapel, or
where there is not divine service, be given in such manner as
notices of the like nature have been there usunally given, or as
shall be most effectual for communicating the same to the in-
habitants. 58 G. 3. c.69. § 7. _

Nothing in this act shall alter the time of holding any vestry,
parish, or town meeting which is by the authority of any act re-

12«
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quired to be holden on any certain day, or within any certain
time, nor shall any thing in this act affect the powers of any
vestry or meeting holden by virtue of any special act of any
ancient and special usage or custom, or change or affect the
manner of voting in any vestry or meeting so holden. § 8.

Nothing in this act shall extend to any parish within Londen
or the borough of Southwark. §10. But only to England and
Wales. §11.

By 59 G.3.c. 85. § 1. Any person rated for the relief of the
poor in respect of any annual rent, profit, or value, arising from
any lands, tenements, or hereditaments, situate in any parish in
which any vestry is holden under 58 G. 8. c. 69., although such
person shall not reside or be an inhabitant thereof, may be pre-
sent at such vestry, and be entitled to give so many votes at such
vestry in respect of the amount of such rent or value, as by such
act'any inhabjtant of such parish present at such vestry might
do if such person were an inhabitant of such parish.

By §2. In all cases where any corporation or company of
such corporation, &c. shall be charged to such rate, cither in the
name of such corporation or of any officer of such corporation,
the clerk, secretary, steward, or other agent duly authorized may
be present at any vestry, and such clerk, &c. shall be entitled
to give at such vestry such and so many votes in respect of the
amount of the rent, &c. of such lands, &c. as by 58 G. 3. c. 69.
any inhabitant assessed to such rate present might.

By § 8. No clerk, secretary, steward, or agent, shall be entitled"
to be present or to vote at any vestry, unless all rates which
have been assessed in respect of the annual rent, &c. in right of
which any such clerk, &c. shall claim to be present and vote,
which shall be due and which have been demanded before the
meeting of such vestry, shall have been paid.

‘Where feoffees of a’charity were directed to do certain acts
only in a vestry or meeting of the said feoffees, and of ten of the
inhabitants of the parish which should be vestrymen in the said
parish, and not feoffees, it was held that the votes were to be
taken per capita, and not according to the provisions of the Vestry
%'ct (58 G. 8. ¢.69.) Atto. Gen. v. Williuson, % Brod. & Bing.

266. o .

As to select vestries for relief of the poor, see 59'G. 8. c. 12.
The King v. Woodman. 4 B.& 4. Rep. Burn’s Justice, by

Chetuynd.]
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A VICAR, wicarius, is one that hath a spiritual promotion or
living under the parson; and is so denominated, as officiat-
ing vice gus, in his place or stead. And such a prometion or
living is called a vicarage; which is a part or portion of the
parsonage allotted to the vicar for his maintenance and support.
This part or portion is in some places an annual sum of money
certain; but in most places it is a part of the tithes in kind,
which most commonly is the small tithes; and in some places
he hath a part of the great tithes, and also of the glebe: and
such a one is called a vicar endowed.

Thus he that hath the right to the possession of the lesser
part is called a vicar; and he that hath the other and greater
part of tithes, is called the parson, who in some parishes is a
clergyman, and sometimes the minister or incumbent of the same
church; but in other places he is a mere layman, and cannot
supply the church but by a spiritual vicar: and this so possessed
by a layman, is called an 7mpropriation, and himself the impro-
priator.

An appropriation is properly when such a parsonage (or
vicarage or other church preferment) is in the hands or possession
of some ecclesiastical person and his successors, and can’ be
made only to a body politic or corporation spiritual, that hath
succession, whereby such body becomes perpetual incumbent of
the benefice appropriated, and shall for ever enjoy the tithes and
other profits, and the cure of souls belonging thereto.

But the words émpropriation and eppropriation are generally
confounded in the books: and the law concerning the whole is
treated of under the title dppropriation, and see INDEX,
Vicarage.

Qicar general,

VICAR general is an officer whose office is usually annexed
to that of Chancellor, and is therefore treated of under that

title. See JFees.
TUigil, See Polidaps.

AUt latca removenda.

I laica removenda is a writ which (upon the bishop’s certifi-
cate in chancery of a force and resistance touching a charch)

12¢
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lieth where a debate or controversy is between two parsons fora
church, the one whereof doth enter into the church with stron
hand and great power of the laity, holding the other out, an
keeping possession thereof with force and arms. 'Whereupon he
that is so held out of possession may have the said writ directed
to the sheriff of the county, to remove the force within that
church, and (if need be) to raise the power of the county to his
assistance, and to arrest and imprison the persons that make re-
sistance, so as to have their bodies before the king at a certain
day to answer the contempt. Which writ is sometimes grant-
able without the bishop’s certificate as aforesaid; for it may, as
it seemeth, be had upon a surmise made thereof by the incum-
bent himself without such certificate ; there being a distinct and
several form thereof in each of the said cases. So that this
writ properly lieth for the removal of any forcible possession of
a church kept by laymen. God. 645. F. N. B. 124.

By this writ the sheriff ought not to remove the incumbent
who is in possession of the church, whether the possession be of .
right or wrong; but only to remove the force. . N.DB.125.

The writ is made returnable into the king’s bench, in which
court the offenders shall be fined and punished for the force:
and restitution also shall be awarded out of the same court (as
it seemeth). Wats. c. 30.

Aiisitation. (»

NOTE, free chapels and donatives (unless such donative hath
received the augmentation of queen Anne’s bounty) are
exempt from the visitation of the ¢rdinary; the first being visit-
able only by commission from the king, and the second by com-
mission from the donor: And there are also other churches and
chapels exempted, which did belong to the monasteries; having
heretofore obtained exemptions from ordinary visitatian, and be-
ing visitable only by the pope; which by the statute oi' 25 H. 8.
¢. 31. were made visitable by the king, or by commission under
the great seal. These, and other exem,ted churches or chapels,
so fat forth as they are exempted, are not treated of under this
title; the purport whereof extendeth only to places visitable by
the bishop or his subordinate officers.
1. For the government of the church, and the correction of
offences, visitations of parishes and dioceses were instituted in

(1) See Com. Dig. tit. Vistlor.
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the ancient church; that so all possible care might be taken to
have good order kept in all places.  God. Append. 7.(1)

2. For the first six hundred years after Christ, the bishops in
their own persons visited all the parishes within their respective
dioceses every year; and they had scveral deacons'm every dio-
cese to assist them. Afier that, they had authority in case of
sickness, or other public concerns, to delegate priests ur deacons
to assist them ; and hereupon, as should” seem, they cantoued
their great dioceses into archdeaconries, and gave the archdea-
cons commission to visit and inquire, and to give them an
account of all at the end of their visitavions; and the bishops
reserved the third year to themselves, to inform themselves
(amongst other things) how the archdeacons, their substitutes,
performed their duties. Deg. p. 2. ¢.15.  Jokns. 151.

8. By a constitution of Ofho, archbishops and bishops shall
ro about their dioceses at fit scasons, correcting and reforming
hne churches, and consecrating and sowing the word of life in
the Lord’s field.  Ath. 56.

And, regularly, the order to be observed thercin is this: In o
diocesan visitation, the bishop is first to visit his cathedral
church; afterwards the diocese: In a metropolitical visitation,
the archbishop is first to visit his own church and diocese ; then
in cvery diocese to begin with the cathedral church, and proeeed
thence as he pleaseth to the other parts of the diocese.  Which
appears from abundauce of instances in the ecclesiastical records,
as well of papal dispensations for the archbishop to visit without
observing the said order, as of cpiscopal licences for the visitor
to begin in other parts of the diocese than in the cathedral

\f:hurch. Gils. 957.

Aud this sprang from the precept of the canon law, which

réquires, that the archbishop, willing to visit his province, shall

(1) Visitatorial power in other establislinents than ecclesiastical cor-
perations is an appointment of the founder, or by implication of law,
and is not of ecclesiastical origin.- Spiritual @crporations are visited
by the ordinary : if he is visitor as ordinary, an appeul lics to his su-
perior from his deprivation; but if as patron, no appeal lics. Per
lord Holt,in Philips v. Bury, 2 T. R.353. 3 Salk.379. And sce 2 Rol.
229. A motion for a mandamus to a visitor to exercise his power
during a vacancy of a stall was not pressed, on lord Mansfield’s say-
ing, Whether the bishop can have a jurisdiction to determine whether
a successor prebendary, or the other prebendaries, are eutitled to the

rofits of a stall during its vacation, or whether matters of property
in cathedrals can be determined otherwise than according to the
course of the law of the land,’is u great question ; and certainly, the
dean and chapter must have an opportunity to shew cause against the
mandamus being issued t) the bishop to exercise such a jurisdiction.
The King v. the Bishop of Durham, 1 Burr. 567, 568.
VOL. 1V. ¢
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first visit the chapter of his own church, and city, and his ewn

diocese: and after he hath once visited all the dioceses of his
province, it shall be lawful for him (having first required the
advice of his suffragans, and the same being settled before them,
which shall be put in writing that all may know thereof) to visit

in; according to the order aforesaid, although his suffragans
shall not dssent thereunto. And the like form of visiting observed
by the archbishops shall be observed also by the bishops in their
ordinary visitations. Gibs. 957. (2)

By Can. 60. For the office of confirmation, it is injoined, that
the bishop shall perform that office in his visitation every third
year; and if in that year, by reason of some infirmity, he be not
able personally to visit, then he shall not omit the same the next
year after, as he may conveniently.

Upen which Dr. Gibson observeth, that by the ancient canon
law, visitations were to be once a year: but it is to be noted,
that those canons were intended of parochial visitations, or a
personal repairing to every church; as appears not only from
the assignment of procurations (originally in provisions, and af-
terwards in money) for the reception of the bishop; but also by
the indulgence which the law grants in special cases, where every
church cannot be conveniently repaired to, of calling together
the clergy and laity from several parts unto one convehient
place, that the visitation of them may not be postponed. From
this indulgence, and the great extent of the dioceses, grew the
custom of citing clergy and people to attend visitations at parti-
cular places; the tiunes of which visitations, as they are now
usually fixed about Easter and Michaclmas, have evidently
sprung from the two yearly synods of the clergy, which the ca-
nons of the church required to be held by every bishop about
those two seasons, to consider of the state of the church and re~
ligion within the respective dioceses: an end that is alsp answered
by the presentments that are there made concerning the manners
of the people; as they used to be made to the bishop at his
visitation of every particular chyrch. But as to parochial visit-
ation, or the inspection into the fabrics, mansions, atensils, and’
ornaments of the church, that care-hath been long devolved
upon the archdeacons ; who at their first institution in the ancient
church were only to attend the bishops at their ordinations, and
other public services in the cathedral: but being afterwards oc-
casionally employed by them in the exercise of jurisdiction, not
ouly the work of parochial visitation, but also the holding of ge-.

(2) The archbishop of Canterbury never visits the diocese of Lon-
don, by agreement with the bishop; in consideration whereof, if a
cause arises within that diocese, and the suit is brought in the arches
before the archbishop, though this is per saltum, the bishop is to
allow it. 3 Salk.379.
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neral synods or visitations when the bishop did not visit, came
by degrees to be known and established branches of the archi-
diaconal office as such; which by this means attained to the
dignity of ordinary, instead of delegated jurisdiction. And by
these degrees came on thc present law. and practice of tricnnial
visitations by bishops; so as the bishop is not only not obliged
by law to visit annually, but (what is more) is restrained from it.
Gibs. 958. .

Lindwood says, the archdeacon, although there be not a
cause, may visit once a year: but if there be cause, he may visit
oftener. Nor doth it hinder, where it is ‘said in the canon law,
that he ought to visit from three years to three years; for this is
to be understood so that he shall visit from three years to three
years of necessity, but he may visit every year if he will.
Lind. 49.

4. In the bishop’s triennial, as also in visitations regal and
metropolitical, all inferior jurisdictions respectively arc inhibited
from exercising jurisdiction, during such visitation. And we
find in the time of archbishop Winchelsey, a bishop prosecated
for exercising jurisdiction before the relaxation of the inhibition ;
and in archbishop Tillotson’s time, a bishop suspended, for
acting after the inhibition. And even matters begun in the court
of the inferior ordinary (whether contentious or voluntary) be-
fore the visitation of the superior, are to be carried on by the
authority of such superior. Gibs. 958.

However, it hath not been unusual, especially in metropoliti-
cal visitations, to indulge the bishops and inferior courts, in
whole or in part, in the exercise of jurisdiction, pending the vi-
sitation. Thus, we find relaxations granted, pending the visit-
ation by archbishop Abbot; and by others, an unlimited leave
or commission to exercise jurisdiction, or proceed in cases, not-
withstanding the visitation ; and elsewhere, a lcave to confirm
orders, confirm, grant fiats for institution, institute, or correct,
whilst the inhibition continued in other respects. Id.

After the relaxation of the inhibition, agd especially in me-
tropolitical visitations, we find not only reservations of power to
rectify and punish the comperta et deiecta, but also special com-
missions issued for that end. Id.

5 Can. 125. All chancellors, commissaries, archdeacons, offi-
cials, and all others exercising ecclesiastical jurisdiction, shall
appoint such meet places for the keeping of their courts, by the
assignment or approbation of the bishop of the diocese, as shall
be-convenient for entertainment of those that are to make their
appearance there, and most indifferent for ?heir travel : z?.nd
likewise they shall keep and end their courts in such convenient
time, as every man may return homewards in as due season as

may be.
Witarrgr- én(g{‘u Publie Librasgy
m. I\\f?‘ ‘-ﬁ ‘Qum“l:uét:lgﬁlm
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6. Langton. 'The archdéacons in their visitation shall see that
the offices of the church be duly administered; and shall take
an account in writing of all the ornaments and utensiés of the
churches, and also of the vestments and beoks: which they
shall cause to be presented before them every year for their in-
spection, that they may sce what have been added, or what hav
been lost. Lind. 50. :

Account in writing] And it would be well to have the same
indented: one part to remain with the archdeacon, and the
other with the parishioners. Lind. 50.

Utensils] That is, which are fit or necessary for use : and by
these are understood all the vessels of the church of cvery kind.
Lind. 50.

Every year] That is, every year in which they shall visit. Zd.

That they may see] Therefore the archdeacon ought to go to
the place in person to visit, and not to send any other; which ifhe
do, he shall not have the procurations (due upon the account of
visiting) in money: but otherwise, he whom he shall send shall
receive procurations for himself and his attendants in victuals.
Lind. 50.

Othob. Concerning archdeacons, we do ordain, that they visit
the churches profitably and faithfully ; by inquiring of the sacred
vessels, and vestments, and how the service is performed, and
generally of temporals and spirituals : and what they shall find
to want correction, that they correct diligently. And when they
visit, correct, or puuish crimes, they shall not presume to take
any thing of any one (save only moderate procurations), nor to
give sentence against any persons unjustly, whereby to extort
money from them. For whereas these and such like things do
savour of simony, we decree, that they who do such things shall
be compelled by the bishop to lay out twice as much for pious
uses; saving nevertheless other canonical punishment against
them. And they shall endeavour frequently to be present at
the chapters in every deanry, and therein instruct the clergy
(amongst other thingg) to live well, and to have a sound know-
ledge and understanding in performing the divine offices.
Athon. 52.

Chapters] That is, rural chapters.  Athon. 54.

Reynolds. We enjoin the archdeacons and their officials, that
in the visitation of churches they have a diligent regard to the
fabric of the church, and especially of the chancel, to sece if
they want repair; and if they find any defects of that kind, they
shall limit a certain time under a penalty within which they shall
be repaired. Also, they shall inquire by themselves, or their
officials, in the parishes where they visit, if there be aught in
things or persons which wanteth 1o be corrceted; and if they
shall find any such, they shall correct the same, either then or

in the next chapte;. Tind. 58. .
. . =8
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And their officials] Here it seemeth to be intimated, that the
archdeacon’s official may visit; which yet is not true, at least in
his own right ; yet he may do this in the right of the archdeacon,
when the archdeacon himself is hindered.  Lind. 53.

Stratford. Forasmuch as archdeacons and other ordinaries in
their visitations, finding defects as well in the churches as in the
ornaments thereof, and the fences of the churchyard and in the
houses of the incumbents, do command them to be repaired
under pecuniary penalties; and from those that obey not, do
extort the said penalties by censures, wherewith the said defects
ought to be repaired, and thereby enrich their own purses to the
damage of the poor people: therefore that there.may be no oc-
casion of complaint against the archdeacons and other ordinaries
and their ministers by reason of such penal exactions, and that
it becometh not ecclesiastical persons to gape after or enrich
themselves with dishonest and penal acquisitions, we do ordain,
that such penalties, so often as they shall be exacted, shall be
converted to the use of such repairs, under pain of suspension
ab officio, which they shall ipso facto incur, until they shall
effectually assign what was so received to the reparation of the
said defects, Lind. 224.

Can. 86. LEvery dean, dean and chapter, archdeacon, and
others which have autherity to hold ecclesiastical visitations by
composition, law, or prescription, shall survey the churches of
his or their jurisdiction, once in every three years, in his own
person, or cause the same to be done; and shall from time to
time within the said three years certify the high conunissioners
for causes ecclesiastical, every year, of such defects in any the
said churches, as he or they do find to remain unrepaired, and
the names and surnames of the parties faulty thercin. Upon
which certificate we desire the said high commissioners will ecx
gfficio mero send for such parties, and compel them to obey the
just and lawful decrees of such ecclesiastical ordinaries making
such certificates.

Note, since the making of these canons, the high commission
court was abolished by act of parliament. (3)

7. In the year 1626, Mr. Huntley, rector of Stourmouth, was
required by Dr. Kinsley, archdeacon of Canterbury, to preach a
visitation sermon ; which he refused. And being cited before the
high commissioners, it was urged, that he was bound to the per-
formance of that office in pursuance of the archdeacon’s mandate,
by virtue of his oath of canonical obedience. He answered,
that he was not a licensed preacher, according to the canons
of 1603; and especially, that he was not bound thereunto by his

(3) And never again to be erected. 16 Car.1.¢.11. §3. 1 wW.& M.

stvgu C. 2' °
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said odth, which implieth only an obedience according to the
canon law, as it is in force in this realm; and that there is no
canon, forcign or domestic, which requireth him to do this; but
on the contrary, that the ancient canon law injoineth the visitor
himself to preach at his own visitation. But the court admo-
nished him to comply; and on his refusal, fined him 500/. and
imprisoned him till he shounld pay the same, and also make sub-
mission ; and afterwards degraded and deprived him. Jokns.
Huntley's case.

But this perhaps may be one instance, amongst others, charged
agninst that court whilst it subsisted, of carrying matters with a
pretty high hapd.

And Dr. Ayliffe observes from the sixth book of the Decretals,
that amongst the orders to be observed by archbishops, bishops,
and others in their visitations, the first is, that they ought to
preach the word of God, by giving the congregation a sermon.
Ayl. Par. 515.

Nevertheless, it is presumed, very few clergymen would refuse
to discharge the offices of their function on the like occasion, at
the request or intimation of their superior.

8. Can.187. Forasmuch as a chief and principal cause and
use of visitation is, that the bishop, archdeacon, or other assigned
to visit, may get some knowledge of the state, sufficiency, and abi-
lity of the clergy, and other persons whom they are to visit:
‘We think it convenient, that every parson, vicar, curate, school-
master, or other person licensed whosoever, do at the bishop’s
first visitation, or at the next visitation after his admission, shew
and exhibit unto him his letters of orders, institution, and in-
duction, and all other his dispensations, licences, or faculties
whatsoever, to be by lhe said bishop either allowed, or (if there be
just cause) disallowed and rejected ; and being by him approved,
to be (as the custom is) signed by the register: And that the
whole fecs accustomed to be paid in the visitations in respect of
the premises, be paid only once in the whole time of every
bishop, and afterwards but half of the said accustomed fees, in
every other visitation, during the said bishop’s continuance.

T be by the said bishop allowed] None but the bishop, or other
person exercising ecclesiastical authority by commission from him,
hath right de yure communi to require these exhibits of the clergy;
nor doth the enacting part of this canon convey the right to any
other ; and therefore, if any archdeacons are intitled to require
exhibits, in their visitations, it must be upon the foot of custom;
the beginning whereof hath probably been an incroachment;
since it is not likely, that any bishop should give to the arch~
deacon and his official a power of allowing or disallowing such
ié;sgrumenw as have been granted by himself or his predecessors.

ibs. 959, ‘
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Whole fees] In the registry of archbishop Islip, there is a se-
3ues£ratmn of the benefices of divers clergymen refusing to make
ue exhibits in-a visitation. Gids. 1545,

And afterwards but kalf of the said accustomed fies] Lindwood,
speaking of the letters of orders to be exhibited by stipendiary
curates going from one diocese to another, saith tKat after the
archdeacon or his official or other ordinary hath satisfied himself
of their orders and of their life and conversation, they may he
admitted to officiate, and their pames ought to be entered in the
register of such ordinary; whereupon in other visitations or in-~
quiries their letters of orders ought not to be re-inspected, nor
their names to be «ntered again, secing they are sufficiently
known already: And so they do ill (he says) who in every of
their visitations take something for the inspection and appro-
bation of the said letters of orders; seeing such entry ought not
to be made but once, namely, at the first admission.  Lind. 225.
Gibs. 959.

9. Edm. There shall be in every deanry two or three men,
having God before their eyes, who shall, at the command of the
archbishop or his official, present unto them the public excesses
of prelates and other clerks. Lind. 277.

In every deanry] That is, in every rural deaury. Lind. 277.

Pullic excesses] That is, notorious, whereof there is great
and public infamy; and this, although the same be not upon
oath: but if such excesses shall not be notorious, then the same
shall not be presented, unless there be proof upon oath.  Lind.
277.

As to the churchwardens’ duty in this particular, although they
have for many hundred years been a body corporate, to take
care of the goods, repairs, and ornaments of the church, as ap-
pears by the ancient register of Writs; yet this work of present-
ing hath been devolved on them and their assistants, by canons
and constitutions of a more medern date. Anciently, the way
was, to select a certain number at the discretion of the ordinary
to give information upon oath; which number the rule of the
canon law upon this head evidently supposeth to have been se-
lected while the synod was sitting, and the people as well as clergy
in attendance there. But in process of time this method was
changed; and it was directed in the citation, that four, six, or
eight, according 1o the proportion of the district, should appear
(together with the clergy) to represent the people, and to be the
testes synodales. Gibs. 960. (a)

But all this while we find nothing of churchwardens present-
ing, but the style of the books is, The parishioners say, The
laymen say, an(f the like, until a little before the Reformation,
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when the churchwardens began to present, either by themselves,
or else with two or three more parishioners of credit joined with
them. Aud this last (by the way) is evidently the original of that
oflice, which our canons do call the office of sidemen or assist-
ants.  (izhs. 960. ‘

I the beginning of the reign of king James the first, a com-
missary had cited many persons of scveral parishes to appear
before him at his visitation; and because they appeared not,
they were excommunicated.  But a prohibition was granted ;
because the ordinary hath not power to cite any into that court,
except the churchwardens and sidemen. [To these be may give
his articles, and inquire by them.] Noy, 123.

But by Cun.113. Because it often cometh to pass, that church-
wardens, sidemen, questmen, and such other persons of the laity
as are to take care for the suppressing of sin and wickedness, as
much as in them licth, by admonition, reprehension, and denun-
ciation to their ordinaries, do forbear to discharge their duties
thercin, either through fear of their superiors, or through negli-
gence, more than were fit, the licentiousness of these times con-
sidered ; we do ordain, that hereafter every parson and vicar, or
in the lawful absence of any parson and vicar, then their curates
and substitutes, may join in every presentment with the said
charchwardens, sidemen, and the rest above mentioned, at the
times of visitation, if they the said churchwardens and the rest
will present such cnormities as are apparent in the parish: or if
they will not, then every such parson and vicar, or in their ab-
sence as aforesaid their curates, may themselves present to their
ordinaries at such times, and when else they think it meet, all
such crimes as they have in charge or otherwise, as by them
(being the persons thet should have the chief care for the sup-
pressing of sin and impiety in their parishes) shall be thought
to require due reformation.  Provided always, that if any man
confess his secret and hidden sins to the minister, for the un-
burdening of his conscience, and to receive spiritual consolation
and case of mind from him, we do not any way bind the said
minister by this our constitution, but do straitly charge and ad-
monish him, that he do not at any time reveal and make known
to any person whatsoever, any crime or offence so committed to
his trust and secrecy (except they be such crimes as by the laws
of this realm his own life may be called in question for concealing
the same) under pain of irregularity.

And by Can. 116. 1t shall be lawful for any godly disposed
person, or for any ecclesiastical judge, upon knowledge or notice
given unto hini or them, of any encrmous crime within his juris-
diction, to move the minister, churchwardens, or sidemen, as
they tender the glory of God and reformatin of sin, to pre-
seut the same, if tﬁcy, shall find sufficnt cause to induce
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them thereunto, that it may be in due time punished and re-
formed.

Provided that for these voluntary presentments there be no fee
required or taken. s

10. Boniface. We do decree, that laymen, when inquiry shall
be made by the prelates and judges ecclesiastical for correcting
the sins and excesscs of those that are within their jurisdiction,
shall be compelled (if need be) to take an oath to speak the trath.
Lind. 109.

And that ordinaries are impowered by the laws of the church
to require an oath of the testes synodales, appears, not only from
this constitution, but also from the body of the canon law. And
the same practice ot administering an oath appears in the ec-
clesiastical records of our own church ; where it is often entered,
that the presenters were charged upon their consciences, to dis-
cover whatever they knew to want amendment in things and
persons.  Gibs. 960.

11. Can. 119. For the avoiding of such inconveniences as
heretofore have happened, by the hasty making of bills of pre-
sentinents upon the days of visitation and synods, it is ordered,
that always, hereafter, every chanccellor, archdeacon, conmis-
sary, and official, and every other person having ecclesiastical
jurisdiction at the ordinary time when the churchwardens are
sworn, and the archbishop and bishops when he or they do sum-
mon their visitation, shall dcliver or cause to be delivercd to the
churchwardens, questmen, and sidemen of every parish, or Lo some
of them, such books ol articles as they or any of them shall re~
quire (for the year following) the said churchwardens, questmen,
and sidemen to ground their presentments upon, at such times
as they are to exhibit them. In which book shall be contained
the form of the oath which must be taken immediately before
every such presentment 5 to the intent that having beforchand
time sufficient, not only to peruse and consider what their said
oath shall be, but the articles also whercupon they are to ground
their presentments, they wmay fiame them at home both advisedly
and truly, to the discharge of their own consciences (afier they
are sworn), as becometh honest and godly men.

Frame them at home] By an entry in one of our records about
200 years ago, the ancient way of makiug presentiments seems to
have been, the ordinary’s examination of the synodal witnesses,
and the taking their directions and presentments by word of
mouth, and then immediately entering them in the acts of the
visitation. And although presentments are now required to he
framed at home, there is no doubt but every visitor hath the
same right of personal cxamination that ancient visitors had, as
ofien as he shall find occasion.  Gibs. 968.

By reason of several disputes which have been made concerning
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the articles of inquiry, the convocation hath sometimes attempted
to frame one general body of articles for visitations ; but the same
as yet hath not been brought to effect. Gibs. 962.

12, Can. 115. Whereas for the reformation of criminous per-
sons and disorders in every parish, the churchwardens, questmen,
sidemen, and such other church officers are sworn, and the mi-
nister charged to present as well the crimes and disorders com-
mitted by the said criminous persons, as also the common fame
which is spread abroad of them, whereby they are often maligned
and sometimes troubled by the said delinquents or their friends;
we do admonish and exhort all judges both ecclesiastical and
temporal, as they regard and reverence the fearful judgment-seat
of the highest Judge, that they admit not in any of their courts
any complaint, plea, suit or suits, against any such churchwardens,
questmen, sidemen, or other church officers, for making any such
presentments, nor against any minister for any presentments that
he shall make: all the said presentments tending to the restraint
of shameless impiety, and considering that the rules both of cha-
rity and government do presume that they did nothing therein of
malice, but for the discharge of their consciences.

But there is more danger now, than when these canons were
made, of actions being brought against churchwardens for pre-
senting upon common fame; because the person accused in those
days was required to answer upon oath to the charge laid against
him, and to bring his compurgators : but the oath ex gfficio being
now abolished, it seemeth not safe, to present any person upon
common fame only, without proof. ()

And even when the oath of purgation was in force, Mr. Clerke
gives a caution, that all, both churchwardens and others, take
care, how they accuse or present any person for any crime or
fame thereof, unless they can prove cither the crime, or that the
fame thereof arose from just causes and strong presumptions.
Therefore, although the fame or rumour of any crime hath been
spread amongst many and good men, yct if it had its beginning
from enemies or cvil-minded persons, or (as is often the case)
from the sole accusation of a woman confessing her own turpi-
tude, the presentment or accusation in such case ought not to
be general, but particular ; that is, that such a fame or rather
rumour was spread by such persons, or by the accusation or con-
fession of such woman in child-birth confessing her own base-
ness: And then, if the person accused shall proceed against the
accuser in a cause of defamation, he shall fail in his suit, if
proof shall be made that there was such a fame or rumour as was
set forth in the presentment. 1 Qugkt. 236.

(#) See Gpurchbivarpens, 8. and 17.
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13. Itis not enough to present that such a one hath committed
fornication, or the like; but the person ought to be named with
whom he committed the offence, and that there is a public fame
thereof ; otherwise upon such a general and uncertain present-
went, the person accused cannot know how to make his defence,
and there may be cause of appeal. 1 Ought. 229.

14. Can.116. No churchwardens, questmen, or sidemen of
any parish, shall be inforced to exhibit their presentments to any
having ecclesiastical jurisdiction, above once in cvery year where
it hath been no oftener used, nor above twice in every diocese
whatsoever, except it be at the bishop’s visitation : Provided al-
ways, that, as good occasion shall require, it shall be lawful for
every minister, churchwardens, and sidemen, to present offenders
as oft as they shall think meet ; and for these voluntary present-
ments no fee shall be taken.

Can. 117. No churchwardens, questmen, or sidemen, shall be
called or cited, but only at the said time or times before limited,
to appear before any ecclesiastical judge whosoever, for refusing
at other times to present any faults committed in their parishes,
and punishable by ecclesiastical laws.  Neither shall they or any
of them, after their presentments exhibited at any of those times,
be any further troubled for the same, except upon manifest and
evident proof it may appear that they did then willingly and
wittingly omit to present some such public crime or crimes as
they knew to be committed, or could not be ignorant that there
was then a public fame of them, or unless there be very just
cause to call them for the explanation of their former present-
ments : In which case of willul omission, their ordinaries shall
proceed against them in such sort, as in causes of wilful perjury
m a court ecclesiastical it is already provided.

Can. 118. The oflice of all churchwardens and sidemen shall
be reputed to continue, until the new churchwardens that shall
succeed them be sworn, which shall be the first week after Easter,
or some week following, according to the direction of the ordi-
nary; which idime so appointed shall always be oune of the two
times in every year, when the minister, and churchwardens, and
sidemen of every parish, shall exhibit to their several ordinaries
the presentments of such enormities as have happened in their
parishes since their last presentments.  And this duty they shall
perform, before the newly chosen churchwardens and sidemen
be sworn, and shall not be suflered to pass over the said pre-
sentments to those that are newly come into that office, and are
by intendment ignorant of such crimes; under pain of those cen-
sures which are appointed for the reformation of such dalliers
and dispensers with their own consciences and oaths.

15. Can.116. For the presentments of every parish church
or chapel, the register of any court where they are to be exhi-
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bited shall not receive in one year above 4d.; under pain, for
every offence therein, of suspension from the execution of his
office for the space of a month zoties quoties.

16. Besides being proceeded against by the censures of the
church ; it is injoined by Cazn.26. That no minister shall in any
wise admit 10 the receiving of the holy communion, any church~
wardens or sidemen, who having taken their oaths to present to
their ordinaries all such public offences as they are particularly
charged to inquire of in their several parishes, shall (notwithstand-
ing their said oaths, and that their faithful discharge of them is
the chief means whereby public sins and offences may be re-
formed and punished,) wittingly and willingly, desperately and
irreligiously, incur the horrible crime of perjury; either in ne-
glecting, or in refusing, to present such of the said enormities
and public offences, as they know themselves to be committed in
their said parishes, or are notoriously offeusive to the congrega-
tion there ; although they be urged by some of their neighbours,
or by their minister, or by the ordimary himself, to discharge
their consciences by presenting of them, and not to incur so des-
perately the said horrible sin of perjury.

H. 1680, Selby’s case. A prohibition was prayed to the arch-
deacon of Exeter, because he proceeded to excommunicate the
plaintiff; for that he, being churchwarden, refused to present a
notorious delinquent, being admonished. And a prohibition
was granted : for they arc not to direct the churchwarden to pre-
sent at their pleasure; but if one churchwarden doth refuse to
present, he may be presented by his successor.  Freem. 298.

17. Can. 121. In places where the bishop and archdeacon
do by prescription or composition visit at scveral times in one
and the same year; lest for one and the self-same faunlt any of
his majesty’s subjects should be challenged and rnoleste(iv in
divers ecclesiastical courts, we do order and appoint, that every
archdeacon or his official, within one month afier the visitation
ended that year, and the presentments received, shall certify
under his hand and seal, to the bishop or his chancellor, the
names and crimes of all such as are detected and presented in
bis said visitation, to the end the chancellor shall henceforth for-
bear to convent any person for any crime or cause so detected or
presented to the archdeacon. And the chancellor, within the
like time after the bishop’s visitation ended and presentments re-
ceived, shall, under his hand and seal, signify to the archdeacon
or his official, the names and crimes of all such persons, which
shall be detected or presented unto him in that visitation, to the
same intent as aforesaid. And if these officers shall not certify
each other as is herc prescribed, or after such certificate shall
intermeddle with the crimes or persons detccted and presented
in each other’s visitation ; then every of 1hem so offending shall
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be suspended from all exercise of his jurisdiction, by the bishop
of the diocese, until he shall repay the cost and expences which
the parties grieved have been at by that vexation. .

18. Crimes evident and notorious, whether they be immoralities
in persons, as lewdness, swearing, drunkenness, and such like;
or defects in places, as the want of repairs; or of utensils in
churches, churchyards, and parsonage-houses; are not only in
their nature merely spiritual and ecclesiastical, but in the chief
heads thercof (as fornication, adultery, and the repairing of
churches and churchyards) by the statute of Circumspecte agatis,
13 Ed. 1., not liable to prohibition: And therefore if oflenders
being presented, do escape unpunished, it must be owing either
to the want of proof, or the want of prosecution.  Gids. 966.

As to legal proof’; in case the party presented denies the fact
to be true, the making good the truth of the presentment, that
is, the furnishing the court with all proper evideuces of it, un-
doubtedly rests upon the person prescnting. And as the
spiritual court in such case is intitled by law to call upon church-
wardens to support their presentments; so are churchwardens
obliged not only by law (Dr. Gébson says) but also in conscience,
1o see the presentment effectually supported; because to deny
the court those evidences which induced them to present upon
oath, is to desert their presentment, and is little better, in point
of conscience, than not to present at all; inasmuch as through
their default the presentment is rendered ineffectual, as to all
purposes ot removing the scandal, or reforming the offender.
And from hence he takes occasion to wish, that the parishioners
would think themselves bound (as on many accounts they cer-
tainly are bound) to support their churchwardens, in secing that
their presentments are rendered effectual. In any point which
concerns the repairs or ornaments of churches, or the providing
conveniences of any kind for the service of God, when such
defects as these are presented, the spiritual judge, immediately,
and of course, injoins the churchwarden presenting, to see¢ the
defect made good, and supports him in repaying himself by a
legal and reasonable rate upon the parish. But what he intends
is, the supporting the churchwardens in the prosecution of such
immoral and unchristian livers, as they find themselves obliged
by their oath to present, as fornicators, adulterers, common
swearers, drunkards, and such like: whose example is ol per-
nicious consequence, and likely to bring many evils upon the
parish. Id. )

19. In all visitations of parochial churches made by bishops
and archdeacons, the law-hath provided, that the charge thercof
shall be answered by the procurations then due and payable by
the inferior clergy; wherein custom, as to the quantam, shall
prevail. God. Introd. 19.
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20. These procurations were anciently made, by procuring
victnals and other provisions in specie; concerning which the
following constitutions have been ordained :

Langton. We forbid archdeacons, deans, and their officials,
to make any exactions upon their clergy. Lind. 221.

Langton. . That archdeacons may not be burdensome to the
churches subject unto them, we strictly injoin, that they do not
exceed the number of horses and men prescribed by the general
council ; and that they do not presume to invite strangers with
them to the procuration made for them on account of their
visitation.  But if the rectors of the churches, in honour of the
archdeacon, will invite any, we do not forbid it. But the arch-
deacons themselves shall Invite none, lest they who would not
burden the churches by their own coming, should yet burden
them by those whom tgey should invite. And that there may
be no occasion to invite any, we do forbid the archdeacons to
hold any chapter on the day of visitation at the church which
they visit, unless it be in a borough or city. And we injoin the
archdeacons, that they do nol Zn any wise reccive procuration
without reasonable cause, but only on the day when they person-
ally visit the church; and that they do not extort money from
the church as a fee or ransom for not visiting.  Lind. 219.

Prescribed by the general council] That is to say, five or six:
but herein a regard ought to be had to the custom of the country
or place. ILind. 220.

I any wise] That is, neither in victuals, nor money, nor any
thing in licu thercof. 7d.

Personally visit] But yet, it throngh infirmity or any other
Jlawful cause, the archdeacon be hindered from visitiug in person,
he muy exercise the office by another ; and in such case the pro-
curations shall be paid. Zd. 221.

Othobd. 'The archdeacons shall not burden the churches with
superfluous expences, but only require moderate procurations
when they visit; and shall not bring strangers with them, but
demean ﬁlemselves modestly both in regard to their attendants
and their horses.  dthon. 58.

Othob. 'The church visited ought in reason to cntertain the
visitor: but where no visitation is, there shall be no procuration;
and if any person shall take auy thing, he shall be suspended
from the entrance of the church, until he make restitution, And
the bishops and other inferior prelates. when they visit, shall not
burden the clergy with a superflious number of attendants or
horses, or otherwise in expences; and if they do, the clergy shall
not obey them in that behalf; and any sentences of excom-
munication, suspension, or interdict, on occasion thereof, shall be
void, Athon. 114, .

Stratford. No procuration shall be due, withcut actually
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visiting : And if any shall visit more charches than one in one
day, he shall have but one procuration, to be proportioned
amongst the said churches. ‘And because sometimes the retinue
of a visitor exceedeth the number of men and horses appointed
by the canons, so that they who pay their procurations in victuals
are excessively burdened beyond the rate which is usually paid
in money ; it shall be in the choice of the visited, to pay the
same in money or in provisions. Lind. 223.

30

21. And this last constitution, by putting it in the choice of Now con.

the incumbent, whether he would entertain the visitor in provi-
sions or compound for it by a certain sum of money, was the
cause of the customn generally prevailing afterwards, and which
now universally obtaineth, of a fixed payment in money, instead
of a procuration in meat, drink, provender, and other accommo-
dation. Gibs, Tracts, 13. (4)

22. Procuration is due to the person visiting, of common
right: and although originally due by reason of visitation only,
yet the same may be due without actual visitation. The fore-

(4) These proxies are now part of the settled revenue of the bi-
shop’s see; the king himself pays them for his appropriations, as the
abbeys did before the dissolution when they had appropriated
churches. In the great Irish case of Procurations, 2Jac.1. The
King v. Sir Ambrose Forth, Davys’s Rep. 1., it was held, ( ‘p 8.) First,
That as the service of the tenant in repairing a castle, having been
commuted into a money rent, is payable though the castle is demo-
lished (Sir William Capel's case, cited 4 R¢p.88a.) ; so for the same
reason, though benefices impropriate become a lay fee, and being in
lay hands are not visituable, and though religious houses arc suppressed,
still the ascertained sums given as and retaining the name of procur-
ations, and by ancient composition made parcel of the settled reve-
nues of a bishop, shall remain for ever without being subject to
extinguishment. Nor shall their origin be examined or brought into
question, more than that of peusions or portions of tithes arising out
of many abbeys and impropriate rectories. Secondly, (p.4.) That pro-
curations being in their original nature duties payable for visitation,
were grantable to the king as head of the church, who might take the
same, specially because the said dutics weie converted into a sum
certain in the nature of u pension; and that being so grautable to the
king, a bishop might so grant the same, beihy part of his see. (13 Eliz.
¢. 10. § 3. is contra in England.) Thirdly, (p.4.) That the unity of
possession of procurations with the impropriate rectories by the reli-
gious houses out of which the procurations are payable, does not
extinguish the latter in the hands of the king, but suspends the pay-
ment thereof for the time, till the king by his grant severs one from
the other; and this (p.G.) is assimilated to the case of tithes.  Tor
as tithes are due to lay persons who have purchased imprapriate rec-
tories, though they give no instruction (which was the origin of
tithes) ; so proxics are due to ordinaries out of the impropriations of
the dissolvéd religious houses, though their visitation has ceased.
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going constitutions limit the payment, whether jn provisions or
money, to actual visitation, and warrant the denial of them when
no visitation is held. Upon which a doubt hath been raised,
whether those archdeacons who are not permitted to visit, but
are inhibited from doing it in the bishop’s triennial visitation,
have a right to require procurations for that year. They who
have maintained the negative, build their opinion upon the
express letter both of the ancient canon law, and of our own pro-
vincial constitutions. DBut others, who undertake to defend the
rights of the archdeacons, allege, that though it might be rea-
sonable that they lose their procurations, in case they neglect
their office of visiting (which, by the way, was all that the ancient
constitutions meant), yet that reason doth not hold when they
are restrained and inhibited from it; and that procurations are
rated in the valuation of king Ilenry the eighth, as part of the
revenues of every archdeacon, who therefore pays a certain an-
nual tenth for them; and the law could never intend the payment
of the tenth part every year, if there had been any year in which
he was not to receive the nine parts. Which two arguments
(Dr. Gibson says) are so strong in favour of the archidiacoual
rights, the first in reason, and the second in law as well as rea-
son, that no more need to be said upon that head. Gibs. 975.
[Aund see Sir Ambrosc Fortl’s case, Resolution 3d, in the last note.)

28. Procurations are suable only in the spiritual court, and
are merely an ecclesiastical duty. I Raym. 450.

And may be levied by sequestration, or other ecclesiastical
process. Gibs.1546.

24, L. 7 G. Saundcrson and Clagett. Dr. Clagett, archdeacon
of Sudbury, commenced a suit in the consistory court of the
bishop of Norwich, against Sannderson, as proprictor ov curate
of the impropriate rectory of Aspal in Suffolk, for the annual
sum of 6s. 8d. us a procuration or proxy due to the archdeacon
for visitations. Saunderson moved the court of king’s bench for
a prohibition ; and suggested that this rectory of Aspal was
time out of mind a rectory impropriate, without any vicar
endowed ; that all the tithes and profits within this rectory time
out of mind belonged to the proprietor thereof, who at his own
cxpence used to provide a curate to celebrate divine service at
the parish church of Aspal.  But it was deniced b{' the whole
court, who delivered their opinions serictim : 1. ‘That this was
an ecclesiastical duty, and therefore properly suable for in the
spiritnal court. 2. That it was claimed both by and from an
ecclesiastical person, which made it the stronger. 3. That
though there was an impropriation in the case, still there must
be a curate, to take care of the souls of the parishioners; and
that curates as well as other persons must stand in need of
bishops’ or archdeacons’ instructions and visitations. Conse-
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queatly. - 4. That the ordinary or archdeacon ought to be al-
lowed for his procuration, what had been usnally paid forit,
which here appeared to be 6s. 84. 5. That where a thing is
claimed by custom in the spiritual court, it must be intended
according to their construction of a custom; and by their law
forty years make a custom or prescription. 1 Peere W. 657,
Str. 421.

25. If there be a parsonage and a vicarage endowed, only
one is to pay procurations; but which of them maust pay is to
be directed by custom, or the endowment, if extant. Deg. p. 2.
c. 15.

26. Strafford. A chapel of ease shall be included in
the procuration of the mother church. ZLind. 223. Deg. p. 9.
¢ 15.

27. Churches newly erected shall be rated to procurations,
according to the proportion paid by the neighbouring churches.
Gibs. 976.

28. Donatives and free chapels pay no procurations to any
ecclesiastical ordinary, because they arc not visitable by any.
Deg. p. 2. c. 15.

Places exempted, as to other matters, are treated of under
the title 3ruliarg.

Synodals or cathedratica, and pentecostals, are treated of under
their respective titles.

wrigitation of the Sick. See &ick.

Uniforsutp.  See Public warghip.
Union.

1. "TYHE union or consolidation of churches onght to be foundecd
upon good canonical reasons.  And the principal reasons
assigned by the canon law are, for hospitality, nearness of the
places, want of inhabitants, poverty or smallness of the living.
Which circumstances are specially inquired into before the
union, and (some, or all of them, as the case is) are recited in
the preamble to the act of union.  Gibs. 920.
2. And in such case, by the common law of the realm, the
ordinaries, patrons, and incumbents may make a consolidation
or an union of the two churches into onc. 1 8alk. 165. (5)

Hughes, c. 28.
(5) Harman v. Renew. Dut the union of parishes was not at
YOL. 1V. 7
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And in such case, it is said, that the consent of theﬁkiniis
not at all necessary, albeit he hath an interest in the churches.
in the case of lapse. For by the ancient canon law, the licence
of the pope was not necessary ; nor hath the licence of the king
been judged necessary since the reformation, inasmuch as unions
have been ordinarily made without such licence; however, in
some few instances, it may have been desired and gbtained, for
the greater caution. Austyn v. Twyne, Cro. Eliz. 500. (6) Gibs.
916. 920. Wals. c. 16.

3. By the 87 H.8.¢c.21. An union or consolidation of two
churches in one, or of a church and chapel in one, the one
of them not being above the yearly value of 6l (c) in the

common law. 8.C. 3 Salk. 89. Skinn. 616. S.P. So in the
vacancy of the churches they may be united by the ordinary, with
assent of the patrons; and it is sufficient if the union is afterwards
confirmed by the king. 2 Rol.778. /.45. But in stat. 10 C., for
uniting livings in Ireland, it was resolved they could not be united
during vacancy. The King v. Archbishop of Armagh, Stra. 516.
It is not material who begins the union, the bishop, patron, or king.
2 Rol.778. 1. 50. But an union made on false suggestions is void.
Id. 1.15. Cro. El.501. Nor will simultaneous presentation of
churches for two hundred years make an union thereof. Sav. R.17.

(6) 2 Rol.7'18. 1. 86. Bro. tit. Appropriation.

{¢c) [But this act being in the affirmative only, and not in the
negative, an union may still be made at common law of churches of
greater value than are mentioned in the act 37 H.8. ¢, 21. Austyn
v. Twyne, Cro. EL. 500.]

By 21 H.8. ¢. 13. §9. if any person having one benefice
with cure, of the yearly value of 8/. or above, takc any other with
cure, and be inducted in possession of the same, then immediately
after such possession the first benefice shall be void. And by §10.
it shall be lawful for the patron to present; any licence, union, or
other dispensation to the contrary thereof notwithstanding. By
which word union there is meant not a perpetual, but a temporary
union during the life of an incumbent. Gibs. Cod.970. Art. 7.
And this is there clearly proved, first by the words of the union, and
also by the casc of Page v. Bp. of Londor, Cro. EL 719, 720.
For, where the union is perpetual, the two churches are become sa
much one, that a second benefice may be taken by dispensation
within the statute of pluralities. Gibs. ubi supra. But, though it
was holden in Digby's case, 4 Co.%8., that institution alone to a
secohd makes a first benefice void, so that no dispensation will
operate to make them tenable together; yot per curiam, Dighy's
case extends only to dispensations, and is by no means a general
rule. {Bp. of Lincoln and Whitehead v. Wolferstan] 1 Blackst. Rep.
494. [Sed gu. de ceo. is there added.] Serj. Hill's M S. Notes. [And
in the case of an union by ecclesiastical law, there is but one institu~
tion. See HeathJ. &c. 6 Taunt.51. As to temporary union for the
life of the incumbent, see 3 vel. 98.] ,

12
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king’s books, and not distant from the other above one¢ mile,
niay be made by the assent of the ordinary and ordinaries of the
diocese where such churches and chapels stand, and by the
assents of the incumbents of them, and of all such as have a just
right, title, and interest to the patronages of the same churches
and chapels, being then of full age; which unions and consolid-
ations so made, shall be good and available in the law, to continue

for ever, in such manner and form, as by writing or writings

under the seal of such ordinaries, incumbents, and patrons shall
be declared and sct forth.

Provided, that where the inhabitants of any such poor parish,
or the morc part of them, within one year next after the union
er consolidation of the same parish, by their writing sufficient
in the law, shall assure the incumbent of the said parish for the
yearly payment of so much moncy as, with the suin that the said
parish is rated and valued at in the court of first fruits and
tenths, shall amount to the full sum of 87, to be levied and paict
yeatly by the said inhabitants to the said incumbent and his
suceessors, all such unions or consolidations made of any such
poor parish as aforesaid shall be void and of none effect.

4. By the same statute it is provided, that all unions and cou-
solidations, to be made of any church or chapel within any city
or town corporate, without the assent of the mayor, sheriffs,
and commonalty of such city, or without the assent of the body
corporate of other towns corporate, by the names of their cor-
porations in writing under their common seal, shall be void.

Aud by the 17 C. 2. ¢, 8. ¢ Forasmuch as the settled provision
¢ for ministers in most cities and towns corporate is not suf-
“ ficient for the maintenance of able ministers fit for such places,
‘¢ whereby mean and stipendiary preachers are entertained to
¢ serve the curcs there; who wholly depending for their main-
¢ tehance upon the good will and ﬁking of their auditors, have
“ been and are hereby under temptation of too much complying,
“ and suiting their doctrine and teaching to the humour rather
“ than good of their auditors; which hath been n great occasion
¢ of faction and schism, and of the contempt of .the ministry :”
it is enacted, thatin every city or town corporate and their liber-
ties, which have a mayor and aldermen, and particular justices
of the peace by charter or commission, or balliff or bailiffs, or
other chief officer or officers, and other assistants, by like charter;
and where two or more churches or chapels, or a church and a
chapel, and the parishes thereunto belonging, do lie within the
said corporation or libertics thereof, convenicnt to be united,
in such cases the bishop of the diocese where such parish or
parishes are, with the consent of the mayor, aldermen, and
justices of the peace, bailiff or bailiffs, or other chief officer or
officers, or the major part of them, and of the patron or patrons
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of such churches or chapels, shall or may, according to due form
of law, unite the said churches or chapels, or any of them, and
shall appoint at which of them the parishioners and inhabitants
shall usually meet for the worship of God, and which of them
shall be united and annexed unto the other, which shall be the
church presentative, unto which all presentations shall thereafter
be only made, and unto which the parishioners shall resort as
their proper church; and afier such order made, the said
churches or chapels shall accordingly for ever stand united.
And the parishioners, landholders, and inhabitants shall, as any
of them become void, from thenceforward pay all such tithes
and other duties, as did bclong to the incambent of any of the
churches or chapels so united and annexed unto the incumbent
of the said presentative church or chapel unto which such other
shall be so united and annexed as aforesaid. § 1.

But notwithstanding any such union to be made by virtue
hereof, each of the parishes so united shall continue distinct as to
all rates, taxes, parochial rites, charges, and duties, and all other
privileges, liberties, and respects whatsoever, other than what is
hereinbefore mentioned and specified; and churchwardens shall
be elected and appointed for each parish as they were before
such union made. § 2.

And where onc or more of the said churches or chapels so
united shall be full at the time of making such union, the said
union shall take effect for every such church or chapel, upon the
first avoidance after such union made.  § 3.

And the several patrons shall present by turns to that church
only which shall remain and be presentative from time to time,
in such order as the said bishop, with the consent of the said
niayor, aldermen, aud justices of the peace, bailiff or bailiffs, or
other chiet officer or officers, within such parishes, or the major
part of them, and of the patron or patrons of such churches or
chapels, shall determine and decree for the preservation of their
respective rights therein, respect being therein had to the differ-
ences of the values of the yearly maintenance belonging to such
churches or chapels, or any of them. § 4.

Saving to the king all the tenths and first fruits of all such
churches and chapels so to be united, according to their rates
and valuations in the office of first fruits and tenths; and also
reserving all procurations and pevsions to all persons to whom
they are and have been, or shall be due and payable. § 5.

f’rrovided, that no wnion of parishes or places to be made by
virtue of this act, shall commence or be effectual in law until
it be registered in the vegister-book of the bishop of the diocese ;
which the register is heveby required to de.  § 6.

Provided, that no union made by virtue hereot <hall be good
and effectual, where the settled maintenance Lelowging to the



Anion, .

parsons, vicars, and incumbents of the church or chapel, or
churches or chapels so wmited, shall exceed the sum of 100/
a year, clear and above all charges and reprizes; unless the
respective parishioners, or the major part of them, under their
bands desire otherwise. §7.

Provided, that every minister settled as aforesaid incumbent
of any church or chapel, or churches and chapels, united accord-
ing to this act, shall be full and lawful incumbent thereof to all
intents and purposes; so as such minister be a graduate in one
of the universities of this kingdom. § 8.

And by the 4 W. ¢.12. Where one of the churches united
by virtue of the said last-mentioned act was at the time of such
union, or shall afterwards be demolished, in such casc, as often as
the church which is made the church presentative, and to which
the union was made, shall be out of repair, or there shall be need
of decent ornaments for the performance of divine service
therein, ‘the parishioners of the parish whose church shall then
be down or demolished, shall bear and pay towards the charges
of such repairs and decent ornaments, such share and proportion
as the archbishep or bishop that shall make such union shall
by the same union direcct and appoint; and for want of such
direction and appointment, then one-third part of such charges
of the repairs and decent ornaments which shall be made or
provided; and the same shall be rated, taxed, and levied,
and in default thereof such process and proceedings shall be
made, as if it were for the reparation and finding decent
ornaments for their own parish church, if no such union had
“been made. § 2.

But if both churches arc standing, then the repairs and
orpaments shall be provided for as they were at the common
law; that is, Ly the parishioners of each parish respcctively.
Gibs. 919.

5. Unions in futuro, as well as in prasenti, are good. And
therefore if two churches are full, and one is duly united to the
other in futuro, when either shall become void; the surviving
incumbent may enter upon the void living without any other title
than that which he received from the act of union. Gibs. 920.

6. By the union of two churches, no change is made in the
advowsons : That is, not only all rights are rescrved to the
patron or patrons, as before, but the nature of the advowsons
continues the same; as if one be appendant, and the other in
gross, and that which is appendant is made the presentative
church, and the patron of the church in gross hath_ the first turn,
yet shall not the whole advowson be in gross, but it shall remain
appendant for his turn who was patron of the advowson append-
ant, and in gross for his turn who was patron of the advowson in
gross. Which being so, (that is, the advowsons, not only as to
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the right, but even as to the nature of them, remaining the
same as before,) it seems to be an unreasonable doubt, whether
bishops and other ecclesiastical persons can consent to an union
by the statutes of the 1 Eliz. and 18 Eliz. Gibs. 920. Wats. c.16.

7. Two churches parochial being united at the common law,
the reparations .shall remain several as before. Which was the
reason why the aforesaid act of the 4 W. was found necessary,
to make it otherwise in the churches that had been or should be
united in virtue of the statute of the 17 Car. 2. For before
that, the inhabitants, even of a demolished church, were net
obliged to contribute to the reparations of the church remaining,
to which they were united. Gibs. 921.

8. The paymeunt of first fruits and tenths, as before, are
specially reserved in the aforesaid statutes: and the same,
together with all other payments and duties to the bishop,
archdeacon, and the like, and even the fees of institution, are
reserved of course in perpetual unions, whether within the said
statutes or not. Gibs. 917.

9. By the union, the two churches are become so much one,
that a second benefice may be taken by dispensation within the
statute of pluralities. Cro. Eliz. 720. (d) Gibs. 920.

10. If a church parochial be united to a prebend in a cathe-
dral church, and a clerk is collated to the prebend, and after
installed in the cathedral, although that the parish church ‘be
not in the same diocese with the cathedral, yet the clerk thereby
hath possession thereof, without any presentation, institution, or
induction ; because, by the union, the parish church is become
the corps of the prebend.  Wats. c. 16.

11. After a union is made, if any question doth arise concern~
icg the validity thereof, this may not be tried in the temporal,
but only in the spiritual court; unless it be such union, as is
restrained by the aforesaid statutes. Wats. c. 16.

(d) Pagev. Bp. of London. Where three parish churches had
been united by 22 Car.2.c.11.it was held that the benefice ma
be described in pleading, as one rectory. Wilson, q. t. v. Van Mil-
darty 2B. & P.39%. Dy.259.b. [When two churches are united
by act of parliament, after the next avoidance of both, the patron
cannot present to the united vicarage upon the next avoidance of
one. Harding v. Bp. of Winton, C. P. M. 18 G.3. 2 Bia. R.
1162. But the union may direct that one church shall be extinct.
See #b. Crooke's case, 1 Show. R.203. Union does not extinguish
the tithes or a modus. 8 Salk.165. The impropriator of a rectory
who names the curate to a church, shall be the patron after the union

_of the church with another parish. DBp. of London v. Mercer's Com-

peny, Stra.925. In which case the whole effect of the union of
parishes, after the fire of London, is discussed ; and :ce also 3 Lev. 96.
2 Jon, 160. Skinn.616.] .
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- [By 88 Geo. 8. ¢c.123. §26. In cases in which one living has
been united to another, and the lands of one such living sold to
redeem the land-tax on both, such sales shall be confirmed ;
and alt such sales hereafter to be made for such purpose shall
be as valid as if made merely for redeeming the land-tax charged
on the land of the living, the land belonging to which has been
so sold, and as if such ?iving had not been united to any other
living ; but in case any consolidated livings, the land-tax charged
on which hath been or shall be so redecemed, shall at any time
become disunited and held by different incumbents, the incumbent
of the living, the land whereof was sold 1o redeem the land-tax
on both, shall be entitled to an annual rent-charge issuing out
of the other equivalent to the land-tax charged on it.]

Universitp, See Coifeges.
Uotdance. See dbeihance.

Wsurpation.

WHEN a stranger that hath no right, presenteth to a church,
and his clerk is admitted and instituted, he is said to be

an usurper, and the wron(g;ful act that he hath done is called an
usurpation. This is the definition given by Lord Cole(7); and
with regard to the first step towards an usurpation which he
there mentions, viz. presenting, it is to be observed, that a pre-
sentation made by a stranger, if it be void in law (as in the case
of simony, or of a presentation to a donative, or to a church
that is full), makes no usurpation against the rightful patron;
as neither doth a presentation, where between the usurper and
~the person upon whom the usurpation is made there is privity
in blood, as in the case of coparceners; or privity in the estate,
as between lessor and lessce, grantor aud grantce, joint-tenants,
and tenants in common. In none of these cases is the act of
presenting the foundation or commencement of what the law
calls an usurpation. And as to the second step mentioned in
the aforesaid definition (viz. being admitted and instituted), it
must be an admission upon a presentation made; and by con-
sequence net a collation by the bishop; nor the institution of a
clerk, who pretending himself to be patron of a church that is
void prays the ordinary to admit and institute him, and (without
a presentation in form) obtains institution. Gibs. 782. .

(7) ,Co. Liil. 227., and see Com. Dig. tit, Esglise. (H 144}
D 4
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_Also it is said, that no usurpation in time of war putteth-the
right patron out of possession, albeit the incumbent come in by
institution, and induction; and time of war doth not only give
privilege to them that be in war, but to all others within the
kingdomn; and although the admission and institution be inr
time of peace, yet if the presentment werc in time of war it
putteth not the right patron out of possession. 1 Inst. 249.
Wats. c. 20.

And the reason ol this seemeth to have been, because
anciently in the time of war the courts were shut up; so that
the true patron might not have an opportunity to bring his
quare tmpedit within the six months.

For to complete an usurpation, the usurper must be in
peaceable possession for six months. At the common law, if a
stranger had prescuted his clerk, and he had been admitted
and instituted to a church whereof any subject had been lawful
patron, the patron had no other remedy to recover his advowson
but a writ of right of advowson, whercin the incumbent was
not to be removed: And the reason of this was, 1. To the
intent that the incumbent might quietly intend and apply hinself
to his spiritual charge: And 2. The law intended, that the
bishop that had cure of souls within his diocese [would admit and
institute an able man for the discharge of the pastoral duty, and
that the bishop would do right to cvery patron within his diocese.]
But since the statute of the 13 Ed. 1. [Westm. Sec.] e. 5. § 8. to
enable the usurper to plead plenarty [of the church of his own pre-
scutation] against the true patron, so as to debar him absolutely of
that turn, [unless the writ of darrein presentment, or quarc impedit,
be purchased within six months. See J¥Gotwgoil, 1 vol. p. 84.]
it is not enough that the usurper do present duly, and his pre-
sentee be admitted, instituted, and inducted, but also that the
church hath been full by the space of six months, and no
writ brought to recover the presentation: for within the six
months the pairon may bring his writ of quare tmpedit or darrein
presentment (as the case requires), and recover his presentment
and possession of the advowson; but if neither of these writs be
brought within the six months (that is, so as to bear Zeste within
that tirhe) the incumbent is in for life, and the usurpation com-
plete. 1 Iust. 344. Wats. c.18.

And heretofore, if an usurper presented, and the clerk was
instituted and inducted, and the true patron did not bring his
guare gmpedit within six months, in some cases he did not only
lose his turn for that time, but his presentation was gone for
ever. Wats. c. 7.

Thus in the case of Ashby and White, T. 2 An.. it was said
by Holt, chief justice, that if' the purchascr of an advowson in
fee simple, bLefore any presentment, suffer an usurpation, and
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six months to pass without bringing his quare impedit, he hath
lost his right to the advowson, because he hath lost his guare
impedit, which was bis only remedy; for he could not maintain
a writ of right of advowson: and though he afterwards usurp,
and die, and the advowson descend to his heir; yet the heir
cannot be remitted, but the advowson is lost for ever without
recovery. For where a man hath but one remedy to come
at his right, if he loses that his right is gone. L. Raym. 954.

But now by the statute of the 7 An. ¢.18. Forasmuch as
the pleading in a guare impedit is found very difficult, whereby
many patrons are either defeated of their rights of presentation,
or put to great charge and trouble to recover their right; it is
therefore cnacted, that no usurpation upon any avoidance in
any chureh, vicarage, or other ecclesiastical promotion, shall
displace the estate or intercst of any person entitled to the
advowson or patronage thereof, or turn it to a right; but he
that would have had a right if no usurpation had been, may
present or maintain his guare impedit upon the next or any other
avoidance (if disturbed) notwithstanding such usurpation. (8)
[So that the title of usurpation is now much narrowed, and the
law stands on this reasonable foundation: that if a stranger
usurps my presentation, and 1 do not pursue my right within
six months, 1 shall lose that turn without remedy, for the peace
of the church, and as a punishment for my own negligence; but
that turn (since 7 Aun. ¢.18.) is the only onc I shall losc thereby.
Usurpation now gains no right to the usurper, with regard to
any future avoidance, but only to the present vacancy ; it cannot
indeed be remedied after six months are past; but during those
six months it is only a species of disturbance.

Disturbers of a right of advowson may be then three persons ;
the pseudo patron, his clerk, and the ordinary: the pretended
Jpairon, by presenting to a church to which he has no right, and
thereby making it hitigicus or disputable; the cler, by demanding
or obtaining institution, which tends to and promotes the same
inconvenience ; and the ordinary, by refusing to admit the real
patron’s clerk, and admitting the clerk of the pretender. 3 Bla.
Comm. 244, 5.

By statute 13 Edw. 1. (West. Sec.) c. 5. § 2. it is recited, that
whereas sometimes an agreement is made between many claiming
one advowson, and inrolled before the justices in the roll or by
fine in this form: That one shall present the first time, and at
the next avoidance another, and the third time a third; and so
of many, in case there be many ; and when one has presented, and
had his prescntation, which he ought to have, according to the

—&
(8) This act is not retrospective. AiL. Gen.v. Bp. of Litchfield.
L.1801. 5 Ves. 828.
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form of their agreement, and at the next avoidance he to whein
the next presentation belongeth is disturbed by any that -was
party to the said agreement, or in his stead : it 75 provided, Thit
from henceforth they that be so disturbed shall have no need
to sue a guare impedit, but shall resort to the roll or fine:
and if the said concord or agreement be found in the roll or
fine, then the sheriff shall be commanded that he give knowledge
unto the disturber that he be ready at some short day, contain-
ing the space of fifteen days, or three weeks, (as the place
happeneth to be near or far), for to shew if he can allege an
thing wherefore the party so disturbed ought not to have suclz
his presentation: And if he come not, or peradventure doth
come, and can allege nothing why the party so disturbed ought
not to have his presentation, by reason of any thing done since
the fine was made or inrolled, he shall recover his presentation
with his damages.

Remedyfor ~ And where it chanceth that after the death of an ancestor

adisturb-  that presented his clerk unto a church, the same advowson is

ance after - .

a particular 25signed in dower to any woman, or to tenant by the curtesy,

estate and such tenants in dower, or by the curtesy, do present,

ended.  gnq after their deaths the true beir is disturbed to present when
the church is void; i# is provided, That from henceforth it shalt
be in the election of the party disturbed whether he will sue
a writ of quare impedit or of darrein prcsentment. The same
shall be observed in advowsons demised tor term of life or years,
or in fee-tail.]

Asury.

What. 1. USURY in a strict sense seemeth to be a contract upon the
loan of money, to give the lender a certain profit for the

use of it, upon all events, whether the borrower make any ad-
vantage of it, or the lender suffer any prejudice for the want of it,

or whether it be repaid on the day appointed or not. 1 Haw. 245.

And ina larger sense it seemeth, that all undue advantages

taken by a lender against a borrower come under the notion

of usury, whether there were any contract in relation thereto or

no: as where one in possession of land, made over to him for

[ 407 the sccurity of a certain debt, rctains his possession after
he hath received #ll that is due from the profits of the land.

1 Haw. 245. .
Bythecivii 2. Use or interest, by the civil law, is divided into lucrative
law. and compensatory. Lucrative is, when it is paid where there

hath been no advantage made by the debtor, and no delafor
deceit in him: and this is condemned by the civil law. Com-
pensatory is, when it is given where the thing le.t hath been
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advantageous to the debtor, and disadvantageous to. the creditor,
that he was not sooner paid : and this is permitted by that law.
Wood. Civ. L. 218. - . .

And by the civil law (Swindurn tells us) a manifest usurer

cannot make a testament; and though he make one, it is void
in law concerning goods and chattels, unless. he satisfy for
the usury, or put in caution for satisfaction to be made. Swinb.
101. .
And as manifest usurers are forbidden to make testaments
themselves, or to dispose of their goods by their last wills; so
are they forbidden to reap any bene%t by the testament of others,
or to be capable of any legacy of goods. Swind. 876. (e)

3. By a constitution of Zdmund archbishop of Canterbury:
We forbid any man to detain a pledge, after he hath received
the principal owt of the profits, atier deduction of the expences,
for this is usury. Lind. 160.

Out of the profits] The pledge in this case must be supposed
to be lands, cattle, or such like, out of which a profit ariseth.
Jokns. -

And by Car. 109. If any offend their brethren by usury,
the churchwardens, or questmen and sidemen, in the next pre-
sentments to their ordinaries, shall faithfully present every such
offender, to the intent that he may be punished by the severity
of the laws, according to his deserts : and such notorious offend-
ers shall not be admitted to the holy communion, till they be re-
formed.

And in general, it is said, that by the ecclesiastical laws, if a
man be a manifest usurer, not only his testament is void (as hath
been said), but his body, after he is dead, is not to be buried
amongst the bodies of other Christian men, in any church or
churchyard, until there be restitution or caution tendered, ac-
cording to the value of such goods. Swin. 102. (g)

(¢) These are the anathemas of the popes, and not the rescripts
of the emperors. See Cod. 5. 5. The punishment by the civil law
was once a quadruple penalty. L.2. Cod. Theod. de Usuris. But
this seems to have been mitigated by Justinian, who contents himself
with declaring, that-whatever is paid more than the legal interest,
shall be accounted part of the principal. Cod.4. 32. 26. Noodt,
de Fen. et Us. lib. 2. cap. 16.

(ﬁ) Most of the early fathers of the church haye condemned usury
in the ‘strictest sense, 7. ¢. any profit made of the loan of money, as
contrary to the divine law. Alezander 111, in the council of Lateran,
prohibited the taking of all interest for money; and it has been ob-
served, that GregoryIX. places the chapter of usury after that of
theft. But the Mosaic law, though it forbade the Jews to take inte-
rest from their brethren, allowed them to take interest from strangers,
or to borrow from them on the same terms; and that this law has

By the
canon law.

(41]



41

By the
common
and statute

laws,
[*42]

A@suip.

4. By the laws of king Alfred, it was ordained, that the chat~
tels of usurers should be forfeited to the king, their lands.and
inheritances should escheat to the lords of * the fee, and they
should not.be buried in the sanctuary. Swin.102. 1 Haew. 245.

Also it seanis to have been the opinion of the makers of divers
acts of parliament, since the reformation, that all kinds of usury
are contrary to good conscience. 1 Haw. 245.

By the 5 & 6 Ed. 6. c. 20. (now repealed), it was enacted, that
no person by any means shall lend or forbear any sum of money
for any manner of usury or increase to be received or hoped for,
above the sum lent.

In the time of queen Elizabeth, when commerce began to ex-
tend its influence, a relaxation of the laws against usury followed
of course. 'Thus by the 138 Eliz c. 8. it is enacted, that no per-
son shall take above 10/ per cent. interest; on pain of being
punished and corrected according to the ecclesiastical laws here-
tofore made against usury. (9)

By the 21 Je. ¢.17. None shall take above 8L per cent.
(with a proviso, that this statute shall not be construed or

not condemned the lending of money on interest as malum in se, and
contrary to the law of nature and of nations, which many have thought,
but merely prohibited it amongst the Jews, as dangerous in a politi-
cal view, considering their itinerant and agricultural life, has been
ably demonstrated by Noodt in his Treatise de Faenore et Usuris,
c. 10. and 11. Nearly the same rcgulations obtained amongst the
Romans in the infancy of the republic; but when commerce was
introduced amongst them, the contract of lending money at a cer-
tzin profit became frequent. The highest rate of legal interest
amony the Romans, from the time of Cicero to Justinian, was the
centestma or twelfth part paid every month, amounting to 12 per cent.
per annwn ; but the satirists inform us that some usurers exacted
three, four, or even five times that profit. Justinian in his code fixed
the legal rate of interest at 4, 6, 8, and 12 per cent., according to the
station of the Iender and the nature of the contract. Cod. 4. 32. 26.
Various evaaions of the laws, however, were practised at Rome, and
some of these were not unknown to the cunonists ; for usurious pro-
fit might be sccured under the contract of a sale and repurchase, or
letting to hire, or might be stipulated for in considcration of the gain
of the borrower, or of the loss which the lender suffered by the de-
tention of his money. To these, modern money lenders have added
the purchase of annuities ; in which, as the purchaser risks his capi-
tal, he is allowed to take a greater share of interest (though this
must be within equitable bounds). Vaughan v. Thomas, 1 Bro.556.
Heathcote v. Paignon, 2 Bro.167. Baut if any of thesc transactions
appear from circumstantial evidence to be merely the covering of an
usurious contract, they are held to be within the statute of Aune.
See Chesterfield v. Janssen, 2 Fesey, 125. . e

(9) This act has an express saving of the ecclesiastical jurisdiction.
See §9. 1 Hagg. R.465. nole.




Asury.

expounded to allow the practice of ngury in point of religion or
conscience). L .

By the 12 Car. 2. ¢.13. None shall take “above Gl per cent.
(without any proviso). o e ‘.

And by the 12 4n. st. 2. ¢.16. None shall take aliove 5. per
cent. on pain of treble value of the money lent ; and all contracts
to the contrary shall be void. (2) And every scrivener or solicitor,
who shall take for brocage, soliciting, driving, or ‘procuring the
loan, or forbearing of any sum of money, above the rate of 5s.
for the loan, or forbearing of 100 for a year, or more than 12d.
abovce the stamp duties for making or renewing the bond or bill
for loan or forbearing thereof, or for any counter bond or bill
concerning the same, shall forfeit 20/, half to the king and
half to him that will sue, with costs; and be imprisoned for half
a year.

yAud therefore in these days a distinction seemeth to be made
betwixt usury and legal interest: for what exceedeth the legal
interest is properly usury; and he who exacteth it seemeth still
to be punishable as an usurer. 1 Dom. 126.

Aud, upon the whole, it scemeth now to be generally agreed,
that the taking of reasonable interest for the use of money is in
itself lawful; and consequently, that a covenant or promise
to pay it, in cousideration of the forbearance of a debt, will
maintain an action. For why should not one who hath an estate
in money be as well allowed to make a fair profit of it as another
who hath an estate in land? and what reason can there be that
the lender of money should not as well make an advantage of it
as the borrower? Nejther do the passages in the Mosaical law,
which are generally urged against the lawfulness of all usury, if
fully counsidered, so much prove the unlawfulness as the lawful-
ness of it; for if all usury were against the moral law, why
should it not be as much so in respect of foreigners, of whom
the Jews were expressly allowed to take it, as in respect of those
of the same nation, of whom alone they were forbidden to re-
ceive it? From- whence it seems clearly to follow, that the pro-
hibition of it to that people was merely political, and conse-

Py

(k) As this act declares all usurious contracts woid, the indorsee of
a bill of exchange, given upon an usurious consideration, cannot
recover, although he had no notice of the usury, and had given
a valuable consideration for the bill. Low v. Waller, Doug.736.
[But relief is afforded to bond fide holders for valuable consideration,
of bills or notes, drawn after 10th June 1818, who have no notice
that they were given for valuable consideration, by Sir Samuel Romil-
ly's act, 58 G. 8. ¢.93.] If more than the principal and legal interest
be paid, an action will lie to recover the surplus : per Ld. Mansfield,
in Smith v. Bromlcy, Ib. 696. '

[48]
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quently doth not extend to any other nation. 1 Haw. 245.
2 Burnet, Reform.192. [ Bentham on Usury, 2d edit.] o

Whakeg, 'See CEureh.

[TWales.

DISTRIBUTION of intestates’ effects there. See TUIllg,
vol. iv. 477.

No tithe of marriage goods shall be paid in Wales. 2& 3 Ed.6.
c.18.§16. See Tithes,

Before the statute of 27 H. 8. c. 26. reduced all the lordships
marchers of Wales, which were formerly in no county, to be
part of either English or Welsh counties, guarc impedits of
churches, within the lordships marchers, were impleadable in the
king’s courts of England by originals out of the chancery directed
to the sheriffs of the adjoining English counties, and the issue
was tried therein; but since that act, though the jurisdiction of
those courts is absolute over such of the former lordships
marchers as are annexed to Englisk counties, there is none over
the rest annexed to Welsk counties, and the same rule has pre-
vailed as to actions for Jands within or without the marches. (1)

In the argument in Lampley and another v. Thomas and
another (2), it is said: Writs of quare impedit have often been
brought of churches in Wales in the king’s courts Zere; bLut
that was either because the dispute was betwcen the lords
marchers, or between the Welsh hishops and others, (the former
of whom would obey no man in Wales,) (3) and because the
princes of Wales could not direct a writ to a bishop in Wales,
on a guare mped.t there brought, for he would not obey it. (4)
It is evident that the stewards of the courts of lordships marchers
could not direct such a writ to those bishops. (5) But it appears
that the king or his justices in Wales might do so; for when the
dominion of Wales was lawfully vested in the king of England,
his justices there must have the same power as to the bishops
that the justices of the courts of the princes of Wales (who
originally founded the Welsh bishoprics) had before: and it

(1) See the cases collected in Vaughan's Rep. 411, 412. to 417.
(2) As reported in Wils. R. 197. citing Vaugh. 409.

(3) 36 H.6. . 33. A. B. as cited Faugh. R. 409, 410,

(4) 11 H.6.1.8. A. B. cited Vaugh. E.409.

(5) Vaugh. R. 410, 411.
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seems that guare impedits of churches within the principality
were frequent in Wales, and the bishops there served the writs
directed to them. (6)

And now by 84 &35 H.8. ¢.26. §12,18. and 18 El c.8.
§4. The justices of Wales are empowered to take cognizance of
quare impedits, and of all actions real, with all powers of the
court of C. P. in England relating thereto. -

Again, by 34 & 85H.8. ¢.26. §32. All actions 7cal and
guare impedits, shall be sued by original writs, sealed with the
original seals of the courts of great session, returnable before the
Welsh justices at those sessions; but this does not scem to ex-
clude a concurrent jurisdiction of the courts at Westminster. (7)

"By 18 & 14 Car.2. c. 4. §27. The bishops of Hereford, servicein
St. David’s, St. Asaph, Bangor, and Llandaff, and their suc- churchesin
cessors, shall take order that the said book be translated into tles,
the British or Welsh tongue, to be used in Wales where the
Welsh tongue is commonly to be used : and at the same time,
an English book shall be had there likewise, that such as un-
derstand the same may have recourse thercunto; and such as
do not understand the same may, by comparing both tongues
together, the sooner attain to the knowledge of the English
tongue.

By §26. a penalty of 3. per month was imposed on every
parish or chapelry, cathedral church, college, or hall, for so
long as after the feast of St. Bartholomew 1662 they shall be
unprovided with a true printed copy of the said book.

Want of knowledge in the Welsh tongue is a good cause of
rvefusal where the service was to be performed in tiat language,
as rendering the clerk incapable of the cure; nor did it avail to
allege that the language might be learned, or that the part
of the cure he was incapable of might be discharged by a curate.
Albany v. Bp. of St. Asaph, Cro. El. 119.]

i@agte committed in the glebe lands. See Glebe

Landg.
& aw through the church-yard. Sec €hureh.
@l ap to the church. See CHhurch.

Wieapoin drawn in the church or church-yard. Sec
Chureh,

Eelgh-tongue 3 service in it.  See Public worship.

' whiesun-favehiacg,  Sce Pentecogtalg.

(6) 10 HL. 4. £.6. 11 H.6. £.3. cited Vaugh. R.411, 412.
(7) See The King v. Morris, 1 Mod. 64. 68.— The King v. Athol,
Stra. 553, '
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THE Taw'affocting Papists in"particular, with regard to. wills
and administrations, is tréated of under the title Poperyp,
.+ L, Who may make a will, (page 44.)
« 1l. Ofwhat things a will may be made, (page 62.)
II1. Form and manner of making a will; and
> therein of appointing guardians and execu-
tors, (page77.) i
[ And of the revocation of wills, (page 197.)]
Also of the wills of seamen and marines,
age 205.)
IV. Of the probate of wills (page 292.), and admi-
nistration of intestates’ effecls, (page 270.)
V. Of the duty of executors and administrators:in
making an inventory (page294.), and getting
in the ¢ffects of the deceased, (page 312.)-
VI. QF the payment of debts by executors or ad-
ministrators, (page 322.)
VII. Qf the payment of legacies (page 361.): distri-
bution of intestates’ cffects, (page 392.):
[And of the stamp duties chargeable on
legacies, and the distributive shares of an
intestate’s estate, (page 479.)]
VIII. Account, (page 485.)

1. Who may make a will.

Difference 1. Testament and will, strictly speaking, are not synonymous.

betweon A will is properly limited to land, and a festament only to chat-

willsand  tels requiring executors, which a will only for land doth not
require. Sc every testament is a will; but every will is not a
testament. God. Orph. Leg. 4, 5.

But as authors in treating upon this subject have not adhered
to this distinction, so throughout this title the words will and
testament are used indiscriminately. ‘

So also the word devise seemeth properly applicable to lands ;
bequest, bequeath, give, dispose, and such like, to goods; yet, for-
asmuch as authors do generally confound them, and because
that propriet{ of expression is not so much regarded in wills as -
in other legal instruments of conveyance, so long as the testator’s
intention doth sufficiently appear; therefore’ it hath' not “been
thought necessary in these different ways of expression to observe
a scrupulous exactness, but to take the words in the several au-
thors as they stand; and this so much the rather, as it seemeth
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in general to be an unwarrantable liberty, in reciting matters of
law, from books of acknowledged authority, to presume to vary
the expression without necessary or urgent cause.” =~ |

[The terms will and last will are synonymous; the general
meaning of last will being that will which is to be operative
at the testator’s death. Walpole v. Cholmondeley, 7 T. Rep. 138.]

2. It doth not seem to be clearly settled what shall be the
lowest age at which a person shall l})'e allowed to make a testa-
ment of goods and chattels.

Dr. Gibson says, when prohibitions have been prayed, on
suggestion that the testator was not in one case seventeen, in
another case eighteen years of age, which it was said were the
lowest ages assigned by the common law for making a testament
of goods and chattels; they were denied in both cases for the
same reason, namely, that it belongs tb the ecclesiastical court to
judge when a person is of age to make a will; and if an inferior
court had given sentence against their own law, there was no re-
medy but by appeal. Gibs. 461. 2 Mod. 815. T. Jones, 210.

And one reason of limiting the same to the age of seventeen
may be, because (as it is agreed on all hands) that is the proper
age at which a person is allowed to take upon himself the office
of an executor; administration during the minority of an infant
executor ceasing at that age. (8)

In the case of Biskop and Skarp, M. 1704, in the court of
chancery, it is said to have been agreed, that a female may make
a will at twelve years; and a male at seventeen, or at fifteen, if
proved to be a person of discretion. 2 Vern. 469.

Dr. Godolphin says, an infant male at the age of fourteen
years, and female at the age of twelve years, may make a tes-
tament of goods and chattels. God. O. L. 23.

And in the case of Hyde and Hyde, H. 8 Ann., it is said to
have been agreed, that a male infant of fourteen years of age, and
a female ofg twelve years of age, might make will of a personal
estate; and it was said in this case, that it was so agreed by the
lord keeper Wright in the case of Skarpe and Sharpe, wherein
they followed the civil law of Justinian for their consent to marry
at such ages. Gilb. Rep. 74.(9)

And it is true that Justinian fixes the festamentary age and
the age of puberty alike, to wit, in the male at the age of four-

e - — _—

(8) Where an infant is sole executor, administration with will an-
nexed is granted to the guardian or other till his age of twenty-one,
when probate is granted to him. 38 G.3.¢.87. §6. So in Ireland,
58 G. 3. ¢.81. §1,2. See irlzﬁ‘a, 284. .

(9) So held in Exp. Holyland, E. 1805, 11 Ves. R. 11. The will of
a schoolboy of sixteen in favour of the schoolmaster was established,
when no evidence of fraud, improper influence, or control, was shown.
Arnold v. Earl, cor. Sir Geo. Lee, 5th June 1758, MSS. Cas. 85.
Ames v. Ward, cor. Sir Geo. Hay, T. T. 1767, MSS. Cas. 85.; and
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tesn;, and in the female at the age of twelve. But by the com-
mon. law of England, the age of discretion, both.in the male and
female, is the age of fourteen; although: the same common law
admits of Justinian’s distinction as to the age of puberéy or con-
sent to marriage: ‘

Apd by the author of the Law of Executors; who is said to
have been judge Daddridge, it seems to be laid down generally,
that an infant at the age of discretion, to wit, the age of fourteen
years, may make a will of goods and chattels. Law of Ex. 10,

: And Mr. Wentworth saith, he thinks that at the age of four-
teen, veing in the, judgment of law the age of discretion, a per-
son may make a testament. Wentw. 214.

Finally, Siv William Blackstone says, Infants, under the age
of fourteen if males, and twelve if females, cannot make a testa~
ment : which is the rule of the civil lJaw. TFor though some of
our common lawyers have held that an infant of avy age (even
four years old) might make & testament, and others have denied
that under eighteen he is capable; yet as the ecclesiastical court
is the judge of every testator’s capacity, this case must be go-
verned by the rulcs of the ecclesiastical law. 2 Black. 497.

Note: It is Mr. Perkins whom all the subsequent authors
quote (Perk. § 503.), with some degree of wonder, for asserting
that an infant of four years of age may make a testament. But
surely this must have been an error of the press; which might
possibly enough happen from a similitude of the words, or
especially of the figures 4 and 14.

But by the statute of the 84 & 35 H, 8. c. 5. §14. Wills or
testaments made of any manors, lands, tenements; or other heredita-
mentsy, by any person within the age of twenty-one years, shall.not
be taken to be good or effectual in law ; for until that time, by the
common laws of this realm, they are accounted infants. Swin. 74.
6th edit.

But by custom in particular places, they may devise lands
before the age of twenty-one. God. O. L.