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(Testimony of Edward H. Starn.)

Q. Do you remember any other bank that you

had an account with ? A. No.

Q. That is the only bank you had ever done busi-

ness with here, so far as depositing your money

there and drawing it ?

A. No, I think I had deposited in other banks.

Q. Do you know^ what other banks you had de-

posited in?

A. No, I wouldn't be sure now.

Q. Now, let me get this, see if I understand you.

The day that you and your mfe proved up on this

land, or purchased it from the Government in the

laud office, you paid somewdiere upwards of eight

hundred dollars or more. Is that right—four hun-

dred and something a claim?

A. I expect it's right, yes.

Q. And you had gotten $300 of that from Mr.

Stahl? A. Yes, sir.

Q. And you drew a check for $500 on some other

bank, some bank. Is that right?

A. I don't remember whether I drew a check or

Qot, but I got the money.

Q. From a bank?

A. From the Capital State Bank.

Q. Was it a note that you gave to that bank ?

A. No.

Q. Did you give a check for the money you got

at that bank?

A. I don't remember about that.

Q. Do you know^ who left the money at the bank

for you?
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A. I think I left it there myself.

Q. Do you know when you left it there *?

A. Xo. I think I always had money there more

or less. I think the records of the bank will show

that. If it doesn't, I think I have got a bank-book

down home that I could show you.

The EXAMINEE.—How long have you been in

attendance here as a witness, Mr. Starn?

A. I was here Monday, the first day.

The EXAMINER.—Just this last Monday?
A. Yes, sir.

The EXAMINER.—Have you talked with any-

body sinee you were here as to what your testimony

should be in this case ? A. I think not.

The EXAMINER.—With any of the witnesses or

anybody else ? A. I think not.

Mr. GORDON.—You say you think not. Do you

mean that you haven't?

A. There has been some talk about it, but not

about my testimony.

Q. With whom have you talked?

A. I couldn't say about that.

Q. Do you know?

A. Well, I might know and I might not.

Q. Tell us the best you know about it.

A. The best I know I guess is I don't know.

Q. Now, do you know anybody who has talked

about the testimony to be given in this case by you

or any other witness ? A. No, sir.

Mr. KEIGWIN.—Q. But you know that there

has been some talk?
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(Testimony of Edward H. Staru.)

A. O, we talked a little over it, but I know what

I know about it, and that's all there is to it.

Mr. GORDON.—Q. Who has talked with you?

A. I couldn't say that anyone has.

Mr. KEIGWIN.—Q. But there has been some

talk?

A. O, a little talk, certainly.

Q. And you have participated in that talk ?

A. O, more or less.

Q. Have you your bank-book?

A. Not with me.

Q. Could you produce it this afternoon?

A. Not very w^ell.

Q. What is the difficulty about it? You men-

tioned awliile ago that you had a book at home.

A. I have a bank-book here, but in the Capital

State.

Q. Well, whatever bank-book that shows your

account in 1902. A. I haven't got that.

Q. At what bank did you keep your account in

1901 and 1902?

A. With the Capital State mostly.

Q. That was the only bank you did business with ?

A. Not the only bank—mostly.

Q. What other bank was there?

A. I don't remember.

Q. Did you finish dealing with the Capital State

in 1902 ? A. I 'm sorry I didn 't.

Q. You had trouble, did you? A. I did.

Q. Well, now, Mr. Starn, this original deposit,

I believe, in the Capital State was the proceeds from
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the sale of a certain ranch you had sold, was it not?

A. I couldn't say about that.

Q. You remember you did sell a ranch in 1899,

wasn't it? A. About that time.

Q. And you got something like $1000 in cash?

A. I think so.

Q. And there was a mortgage for $2000 to secure

the balance of the purchase money?

A. Yes, sir, that's it.

Q. Do you remember when that mortgage was

paid ?

A. It was paid some time before it was due; I

don't remember when it was paid.

Q. In what year?

A. I couldn't tell you that.

Q. Was it paid prior to 1902 ?

A. Yes, it might have been, yes.

Q. How long did the mortgage run, do you re-

member ?

A. It was to go three years, as I remember.

Q. That would make it due in 1902. It was paid

before maturity, I understand?

A. I don't remember about that.

Q. Did the proceeds of that mortgage go into the

Capital State Bank? A. I don't know

—

Q. Do you remember that in January, 1902, you

deposited $1000 in the Capital State Bank?
A. I don't remember it.

Q. Do you remember that on the 30th of June,

1902, you checked out your balance in the Capital

State Bank? A. I do not.
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Q. You can't say then whether or not your ac-

count at the Capital State Bank was closed in the

summer of 1902?

A. It might have been with the bank-book, but

I think I dealt with certificates after that.

Q. You mean that in place of making a deposit

subject to check you would take a certificate of de-

posit ?

A. I think I did, if I remember right.

Q. Is it your recollection that at the time you

came to pay for this land you had some certificates

of deposit at the Capital State Bank?

A. I think I had a certificate of deposit.

Q. And you used those in payment for the lands?

A. Yes, sir.

Q. That is the reason you didn't draw a check

on the Capital State Bank?

A. That's the reason I didn't remember drawing

a check, I suppose.

Q. How many certificates did you have?

A. I don't remember that.

Q. Do you remember the amount of the outstand-

ing certificates in your favor in October, 1902 ?

A. No, I don't.

Q. Can't you approximate it in any way?

A. Well, it was at least $500.

Q. You couldn't say how much more?

A. No.

Q. And you couldn't find your bank-book of

1902? A. I think I could.

Q. Can you produce it for us?
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A. I think I could. I think jou got it there,

though, in my testimony in the sweat-box, that is

where you got it. I showed it to Mr. Johnson.

Q. Did you leave it with Mr. Johnson ?

A. No, I didn 't leave it with Mr. Johnson.

Q. Understand, Mr. Starn, I don't know any-

thing about this except what I get here.

A. Certainly, I remember showing the bank-book

to Mr. Johnson and I know now that you have it

there.

Mr. BUNDY.—So that you have told this whole

matter just as you told it on the stand to the repre-

sentatives of the Government before?

A. I told it in what was called the sweat-box, yes.

Mr. BUNDY.—And in the sweat-box they asked

you questions?

A. I told it to the best of my knowledge, and also

proved some things by my bank-book.

Mr. BUNDY.—And you told them that you

bought this land with your own money and nobody

else had any interest in it?

A. Certainly.

Q. And still they have subpoenaed you to testify

here? A. Yes, sir.

Mr. GORDON.—Complainant offers in evidence

the sworn statement of Edward H. Starn, dated Sep-

tember 6, 1902, his testimony before the land office,

dated December 18, 1902, the cross-examination

thereto, testimony of other witness attached, the

register's and receiver's receipts, dated December

18, 1902, and the deed of Edward H. Starn and wife,
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Mary Starn, to Horace S. Rand, dated February

18, 1903, to the northwest quarter of section 10, and

the southeast quarter of section 10, township 7 north

of range 8 east, Boise Meridian, and the patent.

That embraces his wife's property too.

(Edward H. Starn papers marked Plaintiff's Ex-

hibit No. 46A to 46K inclusive.)

Here an adjournment was taken until two o'clock,

at which time court met, the Examiner and counsel

for the respective parties being present.

[Testimony of Elizabeth Schmelzel, on Behalf of

the Complainant.]

ELIZABETH SCHMELZEL, a witness produced

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Mrs. Schmelzel, your name is Elizabeth

Schmelzel? A. Yes, sir.

Q. Are you married? A. Yes, sir.

Q. Were you married in 1902?

A. Yes, sir.

Q. You took up a timber and stone claim in 1902 ?

A. Yes, sir.

Q. I show you paper dated October 3d, 1902,

signed Elizabeth Schmelzel. A. Yes.

Q. Timber and stone land sw^orn statement. Is

that your signature ? A. Yes.

Q. I show you testimony given by Elizabeth

Schmelzel before the land office February 16, 1903,
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and ask you if that is your signature to that.

A. Yes, sir.

Q. I show you deed dated February 25, 1903,

made by Henry A. Schmelzel and Elizabeth, his wife,

to Horace S. Eand. Is that your signature and that

of your husband ? A. Yes, sir.

Q. Did your husband take up a claim at the same

time you did? A. No, sir.

Q. Did he ever take up a timber and stone claim ?

A. No, sir.

Q. How long before you filed on this claim did

you go up to view the land ?

A. We went in September, 1902.

Q. September? A. 1902.

Q. Do you remember the date?

A. No, I do not.

Q. Were you there in April, 1902? A. No.

Q. Who first spoke w4th you about taking up one

of these claims?

A. Mr. Sullivan and Mr. Beckley.

Q. Do you know Mr. Beckley 's first name?

A. Charles.

Q. Do you know Mr. Sullivan's first name

?

A. Joseph.

Q. And they were together when they spoke to

you about this ? A. Yes, sir.

Q. Where was this conversation?

A. I think at Mr. Beckley 's home, or at Mr. Sul-

livan 's ; WT were friends and together a great deal.

Q. And did they tell you how much it would cost

3"ou to take up one of these claims ?
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Mr. BUNDY.—That is objected to as incompetent,

irrelevant, and iimnaterial, and calling for hearsay

evidence with other parties than the defendants in

this action.

A. I think they did.

Q. Do you know how much they told you it would

cost?

A. I think they told me it would be $2.50 an acre.

Q. Did they tell you about locating ?

A. They told me I would have to pay a location

fee.

Q. Did they tell you how much it was?

A. I don't think so.

Q. Did they tell you who the locator was ?

A. No, sir.

Q. Who arranged the party ?

A. Mr. and Mrs. Sullivan, Mr. and Mrs. Beckley,

and I came over from South Boise and went with

them.

Q. What was your husband's business at that

time? A. Electrician.

Q. How long had you lived in Boise?

A. I guess ten years before.

Q. And who located you ? A. Mr. Downs.

Q. Mr. Patrick Downs ? A. Yes, sir.

Q. And where did you go to see Mr. Downs ?

A. About locating us ?

Q. Yes.

A. I had never seen Mr. Dot\tis until we went up

to take our timber claims.

Q. What town or city was it that you went to?
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A. We went to Kempner's ranch and stayed

there, and from there went to Crooked river.

Q. How far beyond, do you know?
A. Maybe ten miles.

Q. Did he tell you how much it would cost to

locate ? A. No, sir.

Q. Your husband had attended to that, I assume.

A. I think he did.

Q. And then you were taken out and shown over

this land ? A. Yes, sir.

Q. How many were with the party ?

A. Six, counting Mr. Downs.

Q. And he carried you to a claim and said **this

is the one you will be located on'"?

A. He took us all over the land.

Q. Took each one over a claim or over the claims,

all the clauns ? A. All the claims.

Q. And when you got to one claim it was under-

stood that was the claim one of the party was to take ?

A. Yes, sir.

Q. Did he give you a description of it there ?

A. Yes, after we got back to the ranch he did.

Q. And what did you do with the description?

A. Brought it to Boise with us.

Q. Who prepared your original sworn statement,

this first paper I have shown you? Do you know

who wrote that? A. Mr. Wells.

Q. Mr. John I. Wells?

A. I think so.

Q. Where did you see Mr. Wells?

A. We went to Mr. Wells' office.
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Q. Did Mr. Dowus direct you to Mr. Wells?

A. I think he did.

Q. And was that the day after you returned?

A. I don't think so.

Q. How many days, to your best recollection?

A. I don't know—I think it was a week after we

came back.

Q. And do you remember whether all of you went

to Mr. Wells ' office, or did you and your husband go

alone ?

A. I don't believe Mr. Schmelzel went, but I

think Mrs. Beckley and Mrs. Sullivan went with me.

Q. And did he give them a similar paper ?

A. I think he did.

Q. Was the paper drawn when you went there or

did you wait for it ? A. We waited for it.

Q. And Mr. Wells drew it ?

A. I think so, yes.

Q. Do you know Mr. Wells when you see him?

A. When I see him, yes.

Q. Did you take your descriptions of the land

there, or did Mr. Wells have them there ?

A. We took them with us.

Q. Mr. Wells wasn't up at Kempner's when you

were there that you saw ?

A. I had never seen Mr. Wells before.

Q. Then you went to the land office and filed that

paper that I have just shown you ?

A. Yes, sir.

Q. And how long after that was it before you

proved up ?
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A. I really don't remember exactly.

Q. Thirty or sixty days ?

A. Something like that.

Q. Who went to the land office with you then ?

A. I think Mr. and Mrs. Beckley and Mr. and

Mrs. Sullivan.

Q. Do you remember how much money you paid

at the land office at that time f

A. I thought $450, but I am not sure; I couldn't

swear to it—as near as I could remember.

Q. And where did you get that money which you

paid ? A. Out of the bank.

Q. Did you draw a check, or did you borrow it ?

A. A check ; it was our own money.

Q. Did you draw the money out, or did your hus-

band ? A. I think I did.

Q. At that time did you have a joint deposit '?

A. Yes, and Mr. Schmelzel was out of the city.

Q. Do you remember which bank you did your

banking with ? A. First National Banli.

Q. And you have a distinct recollection that you

drew it out of the bank ?

A. I drew the check I am almost sure.

Q. Do you remember going to the bank and get-

ting the money! A. Yes, sir.

Q. Did you go from the bank to the land office, or

was it done the same day ?

A. I don't know about that.

Q. What is your best recollection ?

A. I think I did, though.

Q. Now, you subsequently sold this property.
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Who told you that you could sell it ?

A. Mr. SulliA-an and Mr. Beckley.

Q. When did they tell you that ?

A. Some time after we had proved up on it.

Q. You hadn't ever known that you could sell it

before ?

A. I hoped that I could when I took it up; I

wasn't sure that I was going to sell it, but I wanted

to if I could.

Q. Who did they tell you you could sell it to ?

A. The}^ told me they knew of several buyers;

i\\QY told me to go and see Mr. Kinkaid, and I heard

about Mr. Pritchard.

Q. Who told you about Mr. Pritchard %

A. I think they did.

Q. Did they tell you of anybody else that was

buying it ?

A. Someone else, but I can't remember who it

was.

Q. Mr. Wells? A. No, not Mr. Wells.

Q. Which one did you go to see ?

A. Mr. Kinkaid.

Q. Did you go alone or with your husband %

A. I went alone. Mr. Schmelzel wasn't in town.

Q. What did Mr. Kinkaid say to you?

A. He said he would buy the land.

Q. Did you sell it to him the day you were there %

A. I don't think so.

Q. Tell us, as best you can, what happened when
you went to see Mr. Kinkaid.

A. I just told him I heard he was bu}dng some
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timber claims, and he said he was, and I asked him

how much he would pay me, and he told me, and, as

near as I can remember, it was $800.

Q. And did you agree to sell it at that time ?

A. Yes.

Q. Do you remember going back again after that ?

A. I think I took my papers back.

Q. The same day? A. No, sir.

Q. How long? A. Maybe a week later.

Q. Was that before you got your final receipt ?

A. Yes.

Q. And you understood that when you got your

final receipt you were to go back there and he would

buy it ? A. Yes, sir.

Q. Did you leave any receipt there when you went

the first time ? A. No, sir.

Q. Sign any paper there ? A. No, sir.

Q. Had your husband returned when you signed

this deed or did he sign subsequently ?

A. I don't know about that; Mr. Schmelzel

signed, but I don't remember whether he Avas here

at that time or not.

Q. See if you can remember if you went there to-

gether when you signed the deed, or whether he went

there on some other occasion after he returned.

A. I don't know how it was. We had to send

some deeds out in the country to be signed, and I

don 't know whether we sent these or not.

Q. Out to where he was?

A. To where he was. I don't know whether this

is one—we sold some property at the same time.
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That is Mr. Schmelzel's signature though.

Q. And this was acknowledged before L. M. Prit-

chard? A. I don't know Mr. Pritchard.

Q. Had you ever met Mr. Kinkaid before I

A. I had seen him a few times.

Q. Had you been introduced to him—did you

know him ? A. No, I knew of him.

Q. Now, going back to the time that you made

your final proof and the time you drew the money

from the bank, you said that your husband, as you

remembered, was out of town at that time f

A. I think so.

Q. Do you remember how long he had been out

of town ?

A. He went away the first of the year, the first

of January.

Q. He went away the first of January, 1903 ?

A. Yes.

Q. How long was it before he returned 1

A. I don 't know.

Q. Your best recollection. I mean, whether in

February, March, April, or May, or the summer.

A. I couldn't say; I don't know how long he

stayed away, but I think until some time in the sum-

mer.

Q. Where was he ? A. Horse Shoe Bend.

Q. How far is that from here ?

A. About thirty miles.

Q. You didn't pay anything for having these

papers prepared, either the deed or the original

paper Mr. Wells prepared for you ?



816 The United States of America

(Testimony of Elizabeth Schmelzel.)

A. Not that I remember.

Q. Did you ever make any other deed to this

property, or were 3^ou ever asked to make another

deed to this property by Mr. Kinkaid or anyone else 1

A. No.

Mr. GORDON.—Complainant offers in evidence

the sworn statement of Mrs. Elizabeth Schmelzel,

dated October 3, 1902, and her testimony before the

land office, the cross-examination attached thereto,

the non-mineral affidavit, the register's and receiv-

er's certificates, dated February 16, 1903, and the

deed which Mrs. Schmelzel identified, dated Febru-

try 25, 1903, and the patent, all relating to the south-

east quarter of section 27, township 7 north of range

8 east, Boise Meridian.

(Elizabeth Schmelzel papers marked Plaintiff's

Exhibit No. 47A to 47H inclusive.)

Cross-examination.

(By Mr. FRASER.)
Q. How long have you lived in Boise, Mrs.

Schmelzel *? A. About twenty years.

Q. You are pretty well acquainted with the peo-

ple of the city ?

A. I know them all pretty near.

Q. Before you went out to file on this land had

you heard it talked about for some time among your

lady friends that timber was being taken up up in

the Basin? A. It was discussed everywhere.

Q. Wasn't there quite a rush at that time b}^ the

ladies of Boise City to get these timber claims ?

A. We met quite a few going and coming.
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Q. What class of people was it that was taking

them up—the well-to-do people of the city I

A. Mostly.

Q. The people of means ? A. Yes.

Q. Whose husbands were engaged in business ?

A. Yes.

Q. At the time you filed this first paper in the

land office the question was asked you here, and I

will call your attention to it, and ask you if this was

true at the time you made it. Among other things,

it says : '
' That I have not, directly or indirectly, made

any agreement or contract, or in any way or manner,

with any person or persons whomsoever, by which

the title I may acquire from the Government of the

United States may inure in whole or in part to the

benefit of any person except myself. '

' That was true

when you made if? A. Yes, sir.

Q. You didn't enter this land under an agree-

ment with any person, did you? A. No.

Q. Your friends had insisted upon your making

this entry? A. No.

Q. You made it of your own free will and voli-

tion ? A. Yes.

Q. For the reason that they thought you could

sell it and make a profit ? A. Yes, sir.

Q. In regard to the mone}^, you think you went

to the bank and drew out the money to prove up

with ? A.I am sure I did.

Q. And for years previously your husband kept a

bank account at the First National Bank?

A. Always has.
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Q. And whenever he was out of town you would

go down to the bank and draw out any amount you

saw fit ? A. Always did.

Q. So that when you needed this money you went

down to the bank and drew it ? A. Yes, sir.

Q. And when your husband was away you were

in telephone communication I

A. Always, every day.

Q. And you hadn't any agreement with any per-

son, firm or corporation b}^ which the title was to go

to them or they were to have any interest in it ?

A. No, sir.

Q. You didn't try to sell it until after you proved

up? A. No, sir.

Q. And then you went up to Mr. Kinkaid ?

A. Yes, sir.

Q. You say you didn't know Mr. Pritchard at all *?

A. Didn 't know him ; never had seen him.

Q. Never had seen Mr. Pritchard before 1

A. No, sir.

Q. Did your husband take up a claim ?

A. No, he didn't.

Q. At that time it was considered a kind of a

picnic excursion for the ladies to go up and take up
timber claims, wasn't it?

A. That's what we made out of ours, a picnic.

Q. A little outing and a good time ?

A. Yes, sir.

Q. And they were generally doing it around the

city? A. Parties everywhere.

(Witness excused.)
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[Testimony of Mary Starn, on Behalf of the Com-

plainant.]

MARY STARN, produced as a witness on behalf

of the complainant, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Mary Starn "? A. Yes, sir.

Q. And you are the wife of Mr. Edward H. Starn,

who testified here this morning ? A. Yes, sir.

Q. You took up a timber and stone claim, did

you? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated September 6, 1902, and ask you if that

is your signature to it ? A. Yes, sir.

Q. And you filed that in the land office %

A. Yes, sir.

Q. I show^ you testimony of Mary Starn before

the land office, dated December 18, 1902 ; is that your

signature to that? A. Yes, sir.

Q. I show you the cross-examination taken before

the land office, signed Mary Starn ; did you sign that ?

A. Yes, sir.

Q. Mrs. Starn, who made out the original sworn

statement, the first paper you filed in the land office ?

A. I couldn 't tell you.

Q. Do you know^ where you first saw that paper

(showing witness paper) ?

A. No, I don't. James King, I guess

—

Q. Did he prepare that i^aper for you ?
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A. I couldn't tell you; I don't know anything

about it.

Q. To question seventeen of the cross-examina-

tion, to which your signature is attached, which is:

"Where did 3^ou get the money with which to pay
for this land, and how long have you had it in your

actual possession?" The answer is: "My husband

gave me the money last fall." Is that true?

A. Ties, sir.

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial.

Mr. GORDON.—Q. That is true, is it?

A. He said I might have the money, that it was

in the bank.

Q. Well, as to that question? A. Yes.

Q. And the next question: "Have you kept a

bank account during the past six months, and, if so,

where?" "Yes, Capital State Bank, Boise." Is

that true?

A. I was mistaken in that; it wasn't in my name.

Mr. BUNDY.—Q. Your husband had it?

A. Yes, my husband had it.

Mr. GORDON.—Q. Did you know your husband

had a bank account in that bank at that time?

A. Yes, he generally keeps it in the Capital State

Bank.

Q. Do you know whether he has one there ?

A. I am pretty sure he has.

Mr. BUNDY.—Q. You are only getting partial

payments, aren't you? A. Yes, sir.

Mr. GORDON.—But you are sure he had one at
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the time he made that statement?

A. Yes, he had a certificate.

Q. I am askinsf about a bank account.

A. No, he didn't have no bank account—he just

had a certificate.

Q. Here is the question: "Have you kept a bank

account during the past six months, and if so,

where?" Answer: "Yes, Capital State Bank,

Boise."

A. Well, I thought he did have, but it wasn't;

it was a certificate.

Mr. FEASEE.—Certificate of deposit?

A. Yes.

Mr. GOEDON.—Q. Now, who located you on this

land? A. Mr. Downs.

Q. Did you pay him $25 for locating you?

A. M3'' husband looked after that.

Q. After you went up to view this land and Mr.

Downs located you on it and 3"ou came back, did you

see. Mr. Wells?

A. I don't know Mr. Wells—never saw him.

Q. Did you make any arrangements about sell-

ing this land to anyone ? A. No, sir.

Q. Not at any time? A. No, sir.

Q. You signed the deed for it?

A. Yes, sir.

Q. And where did you sign that deed ?

A. Well, I couldn't tell.j^ou just what office it

was in.

Q. Did you go to somebody's office?

A. Yes, sir.



822 The United States, of America

(Testimony of Mary Starn.)

Q. And were you given any money wlien you

signed the deed? A. No, my husband got it.

Q. Did you get it ? A. We both got it.

Q. I mean, did he physically give you some money

in your own hand?

A. No, all together w^e got it.

Q. I will ask you if you signed an affidavit, dated

December 18, 1902. Is that your signature (show-

ing witness paper) ? A. I believe it is.

Mr. GORDON.—We offer in evidence the sworn

statement of Mrs. Mary Starn, dated September 6,

1902, her testimony before the land office, dated De-

cember 18, 1902, the cross-examination attached,

signed by her, the testimony of the witnesses before

the land office, the non-mineral affidavit, and affida-

vit signed by Mrs. Mary Starn, dated December 18,

1902, the register's and receiver's certificates, dated

December 18, 1902, and the patent to the southeast

quarter of section 10, township 7 north of range 8

east, Boise Meridian.

(Mary Starn papers marked Plaintiff's Exhibit

No. 48A to 48K, inclusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Starn, the answ^ers you made there be-

fore the land office to the papers were true, w^ere they

iiot—the answers you made at the time you proved

up were true to your best knowledge and belief ?

A. Yes.

Q. It is claimed by the Government in this law-

suit we are trying that you made an entry under
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this Timber and Stone Act under an agreement by

which you had promised to turn over the title as

soon as you got it to the Barber Lumber Company
and otlier people. Is that true or false?

A. It is false.

(Witness excused.)

[Testimony of Arietta H. Stahl, on Behalf of the

Complainant.]

ARIETTA H. STAHL, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Mrs. Stahl, you are Mrs. Arietta H. Stahl?

A. Yes, sir.

Q. What is your husband's name?

A. Benjamin E. Stahl.

Q. And you made a timber and stone sworn state-

ment September 22, 1902 ? A. Yes, sir.

Q. Is that your signature to it (showing witness

paper) ? A. Yes, sir.

Q. I show you testimony taken before the land

office, signed Arietta H. Stahl, dated March 17, 1903,

and ask you if that is your signature to that?

A. Yes, sir.

Q. And to the cross-examination signed Arietta

H. Stahl; is that your signature?

A. Yes, sir.

Q. And to the deed, dated March 25, signed Ben-

;Jamin E. Stahl and Arietta H. Stahl ; are they your

signatures—is that your husband's signature?
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A. Yes, sir. I think so.

Q. Mrs. Stahl, who first spoke with you about

taking up this claim %

A. Our neighbors—Mr. Starn.

Q. The gentleman who has just left?

A. Yes, sir.

Q. What did he say about it?

A. Well, he said he had been—that was about all.

Q. He had been where?

A. Up on the mountain, locating timber.

Q. Did he tell you what you could sell it for?

A. No, sir.

Q. And who went with you when you went to

locate? A. My husband, Mr. Stahl.

Q. No one else ? A. No, sir.

Q. Did 3^ou know who was going to locate you

before you started? A. Yes, sir.

Q. Who? A. Mr. Downs.

Q. Who told you Mr. Downs was to locate you?

A. We learned through Mr. Starn.

Q. You knew how much it would cost you to lo-

cate?

A. I don't remember whether there was anything

said about that.

Q. And you went up to see Mr. Downs?

A. I did not ; Mr. Stahl did.

Q. You saw him in the city?

A. Yes, sir.

Q. And it was arranged that .you should go up

to view this land ? A. Yes, sir.

Q. And you and your husband went?
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A. Yes, sir.

Q. Did you meet him there ?

A. Yes, met him the next day after.

Q. Did you go to Kempner's ranch?

A. Yes, sir, went there and camped and fished.

Q. How long w^ere you up there?

A. We w^re gone five days.

Q. Then 3^ou were taken over the land and de-

scriptions of it given to you by Mr. Downs?

A. Yes, sir.

Q. Do you remember who prepared this first

statement that I just showed you?

A. No, sir, I do not.

Q. Do 3^ou know^ where you first saw it?

A. No, I couldn't locate the office; it was on

Main street.

Q. Would you know the man you got it from if

you saw him?

A. No, I don't believe I would.

Q. Do you know Mr. Wells when you see him?

A. No, sir.

Q. Was the paper prepared and there when you

went there to get it?

A. I can't say; I don't remember.

Q. Dp you remember wdio w^ent to this office with

you to get the paper? A. Mr. Stahl.

Q. Do you remember who told you to go to that

office to get it? A. No, sir.

Q. Did you have any talk with Mr. Downs about

going there to get it? A. No, sir.

Q. Did you take your description that Mr.
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Downs gave you there? A. No, sir.

Q. Was it already there?

A. It must have been—I don't remember.

Q. Have you ever met Mr. John I. Wells ?

A. No, sir.

Q. Mr. Kinkaid?

A. In Mr. Kinkaid's office, yes.

Q. You have been in Mr. Kinkaid's office?

A. Yes, seven years ago.

Q. And you met Mr. Kinkaid there ?

A. Yles, I wouldn't know him now

—

Q. Did you meet anybody else there?

A. No, sir.

Q. Now, you remember after filing this paper,

after a lapse of time, you went to the land office and

made your final proof? A. Yes, sir.

Q. Do you remember how much you paid in at

that time?

A. No, I do not. I didn't handle the money; I

think it was something like four hundred dollars.

Q. Do you remember where you got the money ?

A. Yes, sir, I presume we got it at the bank, Mr.

Stahl did.

Q. Do you remember when Mr. Stahl got it out

of the bank?

A. No, I presume just shortly before he paid it

in, the same day likely.

Q. He paid for your entry? A. Yes, sir.

Q. And did you have a bank account?

A. Individually ?

Q- Yes.
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A. No, sir, we do not have but one.

Q. And that is in Mr. Stahl's name?

A. Yes, sir.

Q. Do you know how long Mr. Stahl had had

that money in the bank?

A. Oh, a number of years. He always has some

there. I don't know just how long he had had that

particular amount.

Q. Did I understand that you went to Mr. Kin-

kaid's office? A. Yes, sir.

Q. Had you had any arrangement with Mr. Kin-

kaid about selling this land? A. No, sir.

Q. Had you talked with anyone about selling it

before? A. No, sir.

Q. And you went there, and do you know how

much you were paid for the land ?

A. $400 a claim I think.

Q. Do you remember whether it was given you

in cash? A. No, sir, it was a check.

Q. Were you given just one check or two checks?

A. I can't say; I didn't have anything to do with

that part of it at all.

Q. Your husband got your $400 and kept his too,

did he? A. Yes, sir.

Q. And you signed this deed there the day the

money was paid over? A. Yes, sir.

Q. And did you ever sign any other deed for

this property? A. I did not, no, sir.

Q. Did j-^ou ever make any other entry under the

Timber and Stone Act? A. No, sir.

Q. Were you ever asked to sign another deed to
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this property? A. No, sir.

Q. Did you know Mr. Harry Worthman?

A. Yles, sir.

Q. Did you prepare any papers in connection

with this land in his office?

A. I think we did.

Q. Do you know what it was?

A. No, I do not.

Q. Do you remember whether it was that sworn

statement, the first paper I showed you?

A. No, I couldn't say.

Mr. GORDON.—Complainant offers in evidence

sworn statement of Arietta H. Stahl, dated Septem-

ber 29, 1902; her testimony before the land office,

dated March 17, 1903; and the cross-examination

signed by her, attached; the testimony of the wit-

nesses before the land office ; non-mineral affidavit of

Mrs. Arietta H. Stahl; the register's and receiver's

certificates, dated March 17, 1903; the patent; and

the deed, dated March 25, 1903, made by Arietta H.

Stahl, and Benjamin E. Stahl. I will read the land

of Mrs. Stahl, and then say that the deed includes

some other: The east half of the southwest quarter,

lots 3 and 4, section 7, township 7 north of range 8

east, Boise Meridian; also the deed contains the

southwest quarter of section 8, township 7 north of

range 8 east, Boise Meridian.

(Arietta H. Stahl papers marked Plaintiff's Ex-

hibit No. 49A to 490, inclusive.)

Mr. GORDON.—Q. Mrs. Stahl, did you ever meet

Horace S. Rand? A. No, sir.



vs. The Barber Lumber Company. 829

(Testimony of Arietta H. Stahl.)

Q. Did you ever have any dealings or transac-

tions with him in any way whatever?

A. No, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. This deed just shown you, Mrs. Stahl, is a

deed to Horace S. Rand. I suppose 3^ou mean you

had no transactions with him except that deed"?

A. No, sir.

Q. And the negotiations, as I understand it, were

not with Mr. Rand personally, but were with Mr.

Kinkaid? A. I don't understand.

Q. You said you didn't have any business trans-

actions with Mr. Rand?
A. No, sir, I did not personally.

Q. I was just calling your attention to the fact

that this deed was a deed to Mr. Rand, so I suppose

you mean except this deed, but you had nothing to

do with Mr. Rand personally? A. No, sir.

Q. Mrs. Stahl, there is not much to ask you ex-

cept this: The Government claims in this lawsuit

we are trying, and it is charged in the bill of com-

plaint, that you made your entry of this timber and

stone land under an agreement that as soon as you

got title you w^ould turn it over to the Barber Lum-

ber Company or some of the other defendants. I

just wanted to ask you if that is true or false?

A. It is false.

Q. You said w^hen you came down from looking

at this land you went to Mr. Kinkaid 's and had this

paper made out, and Mr. Gordon asked you if 5'ou
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brought down the description or whether it w^as there.

A. It w^as there; it must have been.

Q. Mr. Downs may have given it to your hus-

band, for all you know? A. Yes, sir.

Q. You and your husband went up, as I under-

stand, alone? A. Yes, sir, alone.

Q. Take your own rig? A. Yes, sir.

Q. And paying Mr. Downs the locating fee and

the other expenses, your husband paid for that?

A. Yes, sir.

Q. Did you combine a little picnic and fishing

trip with this ? A. Yes, sir.

Q. How long were you gone?

A. Five days.

Q. And during that time you hunted and fished

and combined business with pleasure?

A. Yes, sir.

Q. That was being generally done here by the

people of Boise, wasn't it? A. Yes, sir.

(Witness excused.)

[Testimony of Benjamin E. Stahl, on Behalf of the

Complainant.]

BENJAMIN E. STAHL, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. I will ask you, Mr. Stahl, if that is your sig-

nature to deed, dated March 25, 1903 (showing wit-

ness paper) ? A. Yes, sir.

Q. Your name is Benjamin E. Stahl ?
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A. Yes, sir.

Q. Where do j-ou reside, Mr. Stahl*?

A. 509 South Thirteenth Street, Boise.

Q. How long have you resided in Boise %

A. Sixteen years nearly, I think, that is, olf and

on.

Q. What is your occupation?

A. Before I came here miner.

Q. I will ask you if you entered a claim under

the Timber and Stone Act, and show you sworn

statement, signed Benjamin E. Stahl, dated Sep-

tember 27, 1902, and ask you if that is your signa-

ture to it ?

A. Yes, sir, that is my signature.

Q. And you filed that paper in the land office ?

A. I did.

Q. I show you te&timony of Benjamin E. Stahl,

taken before the land office, March 17, 1903, and ask

you if that is your signature to that?

A. Yes, sir.

Q. I show you cross-examination taken before

the land office and sworn to March 17th, 1903 ; is that

your signature to that? A. Yes, sir.

Q. Who first spoke with you about taking up a

timber claim? A. Mr. Starn.

Q. What did he tell you about it?

A. He said they were taking up claims in the

Basin, or above, on Crooked River, and he said quite

a number of them, and I wanted to know if I could

get one, and he told me he didn't know, that he would

see Mr. Downs.
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Q. And did he see Mr. Downs'? A. I did.

Q. Did you go with Mr. Starn?

A. I went with Mr. Starn, I think; I ain't posi-

tive, but I think I did.

Q. What did Mr. Downs have to say?

A. He said he had two claims about two miles

from where I would camp and he would save them.

They was for old people, you know. I was very

poorly then, and he would save those two for me,

myself and wife.

Q. Did you understand that he owned the claims

or had anything to do with them, or just show them

to you? A. Just simply a locator.

Q. And you went up with your wife to locate on

these claims? A. Yes, sir.

Q. Or to be located?

A. To be located.

Q. And did you know before you started how

much it would cost you ?

A. I knew it would cost me $2.50 an acre.

Q. Did you know how much it would cost you

to pay the locator ?

A. Yes, sir, I knew it would cost me $25 apiece,

or $50 for the two.

Q. Did you pay that to anyone, the $50?

A. I did after I located.

Q. Who did you pay ?

A. I think I paid it to Mr. Wells. I ain't cer-

tain. I thought they were in partnership together,

because he gave me a letter to Mr, Wells.

Q. Did I understand you to say he gave you a



vs. The Barber Liu)iher Company. 833

(Testimony of Benjamin E. Stahl.)

letter to take to Mr. Wells'?

A. I think so—something anyway.

Q. Well, now, you located and then went back to

Boise ?

A. Yies, I went back the next day, yes.

Q. How long were you up there at Kempner'sf

A. Two days, I think.

Q. A couple of days'? A. Yes, sir.

Q. And then the day after you got back here did

you go to Mr. Wells' office*?

A. I don't recollect whether I went the next day

or not.

Q. How long after, your best recollection ?

A. In the course of two or three days, I guess.

Q. And you took the letter Mr. Dowtis gave you*?

A. Something he gave me. I ain't positive about

it either, whether he gave me any or not; it runs in

my mind that way anyway.

Q. This sworn statement that you have identified,

do you know who prepared that paper for you ?

A. I think Mr. Wells. I ain't positive. Some-

body did.

Q. AVell, did you get that paper at Mr. Wells'

office; to your best recollection'?

A. I think so ; I am not positive.

Q. And then you went to the land office and filed ?

A. Yes, sir.

Q. Now, did you know of anybody that was pur-

chasing this timber land at that time?

A. I knew there was parties purchasing it, yes.

Q. Who did you ]vnow that was purchasing it at

that time ?
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A. There was no names mentioned that I know
of.

Q. Had anyone told you that Mr. Downs and Mr.

Wells were purchasing at that time?

A. No.

Q. Or Mr. Kinkaid?

A. No, sir, didn't know Mr. Kinkaid.

Q. Had anyone told you that they were purchas-

ing it ? A. No.

Q. Did you know Mr. Harry S. WorthmanI
A. I knew of him, that is all.

Q. A¥ere you ever in his office with relation to

this property ?

A. Not with this property. There was some Mr.

Starn and I was thinking about down near Emmett.

I had been in there about that—there w^as some agri-

cultural land before this. There is where I met

Mr. Worthman.

Q. Where?

A. You know there is a tract of land near Enunett

that they were locating about that time, and Mr.

Starn and I had been in his office in regard to that.

Mr. BUNDY.—Q. Agricultural land, you say?

A. Yes, sir.

Mr. GORDON.—Q. Do you remember whether

Mr. Wells or Mr. Worthman prepared that sworn

statement I have shown you?

A. I can't tell you whether it was Mr. Worth-

man or Mr. Wells ; it was either one or the other.

Q. Do you remember whether Mr. Wells told you

to go to Mr. Worthman 's office and have that paper
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prepared ?

A. I think he did ; I ain 't positive. It was either

one or the other. I know I didn't.

Q. Had anyone told you that some parties in

Wisconsin were buying this property?

A. I tell you I know but very little about that

till after I had got my claim. I simply started in

two or three days after I saw Mr. Stam up to the

mountains, and I talked very little about it to an}^-

one. I don't recollect talking to anyone except Mr.

Starn.

Q. Do you remember whether anyone told you

that parties from Wisconsin were buying land up in

the Basin?

A. After I had located my quarter, yes.

Q. Who told you that?

A. It was common talk on the street, I believe.

Q. You don't know any special person?

A. No, it was common talk.

Q. Then it came time to prove up on this land.

The time came to prove up on this land, make your

final proof? A. Yes, sir.

Q. And you went to the land office?

A. I did.

Q. Did you take your wife with you?

A. Yes, sir.

Q. And you paid the money for her claim and

your claim? A. Yes, sir.

Q. Do you remember how much it was you paid ?

A. Something like eight hundred for the two.

Q. How much?
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A. Eight hundred dollars. I know mine was a

fraction less, and her's was a little above a hundred

and sixty.

Q. Where did you get that money with which you

paid for those claims ?

A. I got it mining, most of it.

Q. I mean, did you have it in your pockets at

that time, or did you draw it out of the bank ?

A. No, sir, it was in the Bank of Commerce.

Q. How long had it been in the Bank of Com-

merce ?

A. I don't know; I guess quite a little while, a

year probably, somewhere along there.

Q. And you subsequenth^ sold this property ?

A. I did.

Q. To whom did you sell it 1

A. Well, I made the bargain with Mr. Kinkaid

to sell it.

Q. How long had you known Mr. Kinkaid 1

A. Well, just met him at the time I went to his

office.

Q. Who told you to go to see Mr. Kinkaid *?

A. Mr. Starn; he said he would probably find a

party.

Q. And you Avent to see Mr. Kinkaid?

A. I did.

Q. How much did he offer you for your prop-

erty? A. $800 a claim.

Q. And was that the first time you had ever seen

Mr. Kinkaid ? A. It was.

Q. Did you go there with Mr. Starn?
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A. No, sir, I went alone.

Q. Did you take any papers along with you when

you went? A. No, sir.

Q. Did you ever take any papers to Mr. Kin-

kaid 's office '?

A. I think I did. I ain't positive; it has been a

long time, and dog^ on if I can think of all them

things.

Q. And did you settle with him right there?

A. I did, sir.

Q. You took your wife with you at that time?

A. Yes, sir.

Q. Did you know that Mr. Kinkaid would buy

it before you went there ?

A. I thought he was an agent of some sort, that's

all; I didn't think he was buying it. I thought he

was an agent of some party.

Q. Where did you get that information ?

A. From Mr. Stam.

Q. Did he tell you who he was agent for ?

A. No, sir.

Q. And you and your wife signed and acknowl-

edged the deed that day ? A. Yes, sir.

Q. Do you know whether Mr. Kinkaid gave you

a check or cash ? A. A check.

Q. Do you know whose check it was, whether it

was his individual check?

A. By Jove, I can't recollect that. I have been

trying to but I can't. He gave me a check and it

was good all right.

Q. You got the money on it anyway?
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A. It was there a year before I took it up.

Q. You put the money in the bank ?

A. I did, in the First National.

Q. You put the check in the First National

Bank? A. Yes, sir.

Q. You didn't know Mr. Horace S. Rand?

A. No, sir.

Mr. GORDON.—We offer in evidence the sworn

statement of Mr. Stahl, and his testimony before the

land office, the cross-examination which he has iden-

tified here, the testimony of the witnesses, and the

non-mineral affidavit, the register's and receiver's

certificates, dated March 17, 1903, and the patent to

the southwest quarter of section 8, township 7 north

of range 8 east, Boise Meridian, the deed having

been offered at the time Mrs. Stahl testified.

(Benjamin E. Stahl papers marked Plaintiff's

Exhibit No. 50A to 50M inclusive.)

Mr. GORDON.—Q. Mr. Stahl, have you loaned

any money to any persons to prove up on their

claims ? A. Yes, sir, I did.

Q. To whom? A. Mr. Stam.

Q. What Mr. Starn—Edward Starn?

A. Edward Starn.

Q. Anyone else?

A. I believe Mr. Ownbey.

Q. Mr. Jackson Ownbey?

A. Yes, sir, a small amount, I don't recollect ex-

actly.
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Cross-examination.

(By Mr. BUNDY.)
Q. What is your age, Mr. Stahl?

A. Seventy-one.

Q. You made a bargain with Pat Dowtis as to

the price that was to be paid him for locating you ?

A. Yes, sir.

Q. And he sent down something to Mr. Wells,

did he? A. Yes, sir.

Q. Was that the description of the land, do you

think? A. I don't know I'm sure.

Q. Was it your understanding at that time that

Mr. Downs and Mr. Wells were in partnership in

this locating business?

A. I supposed so, yes.

Q. That w^as the reason you supposed you was

to go to him and pay him ? A. Yes, sir.

Q. And you did pay Mr. Wells ?

A. I did.

Q. Mr. Stahl, the Government of the United

States, in the action we are trying, is charging you,

with others, with having entered into an unlawful

conspiracy to defraud the United States out of its

timber lands. Is that allegation true or false ?

A. It's false, as far as I am concerned.

Q. And the Government claims that you entered

this timber and stone land under an agreement by

which you promised that as soon as you got title you

Avould turn it over to the Barber Lumber Company,

or some of the other defendants. Is that true or

false ? A. It is false.

(Witness excused.)
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EMMA BILDERBACK, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GOEDON.)
Q. You are Mrs. Emma Bilderback ?

A. Yes, sir.

Q. Have you a husband? A. Yes, sir.

Q. What is his name ? A. George.

Q. Mrs. Bilderback, did you take up a claim un-

der the Timber and Stone Act September 24, 1902 ?

A. I did.

Q. I show you sworn statement of that date, and

ask you if that is your signature to it. A. Yes.

Q. I show you testimony before the land office,

dated January 28, 1903, and ask you if you signed

that. A. That is my signature.

Q. And the cross-examination thereto—is that

your signature to that? A. Yes, sir.

Q. I show you deed dated February 12, 1903,

George Bilderback and wife, Emma Bilderback, to

Horace S. Rand, and ask you if that is your signa-

ture to that deed? A. That is my signature.

Q. Is that also the signature of your husband?

A. Yes, sir.

Q. Mrs. Bilderback, who was the first person

that spoke with you about taking up one of these

claims ? A. My brother.

Q. What is his name?
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A. George Bayhouse.

Q. What did he say about it ?

A. He told me there was land to be taken up, and

he was going up, and wanted to know if I wanted to

go too, and I told him I did.

Q. Did he tell you how much it would cost you ?

A. Not at that time.

Q. Did he tell you you could sell the land ?

A. I don't remember—he said some time I could.

Q. Well, did he tell you you could take it up and

get so much over and above what the expenses would

be? A. No, he didn't tell me how much.

Q. How^ long after your brother spoke with you

did you take this land up ?

A. It was about a week.

Q. Did he tell 3'ou to go to see someone about

taking it up? A. No.

Q. Who arranged the party that you went with ?

A. It was amongst ourselves.

Q. Who were of the party?

A. My brother Frank Bayhouse, George Bay-

house, and Leila Bayhouse.

Q. Only the three of you went?

A. Four of us in the party, myself.

Q. Who drove, do you know?

A. One of my brothers, I don't know which one.

Q. And where did you go?

A. We went up above Idaho City.

Q. What was the name of the place you went to ?

A. Kempner's ranch.

Q. And did you know who was going to locate
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you before you went there? Who did locate you?

A. Mr. Downs.

Q. How much did you give him?

A. I don't know; my brother tended to that for

me. I gave liim the money and he tended to that

for me.

Q. When was that?

A. After we returned.

Q. Do you know how long after you returned ?

A. No.

Q. Do you know how much it was?

A. It was $25.

Q. Did your husband take up a claim at that

time ? A. No, sir.

Q. Did he ever take up a claim?

A. No, sir.

Q. You say Mr. Downs located you on this—Mr.

Patrick Downs? A. Yes.

Q. And he took you over this timber land?

A. Yes.

Q. How many pieces did he show you?

A. How many pieces?

Q. Yes. Did he show you just one location and

say "that's the one for you," or did he show you a

number of them?

A. He showed me my own; he told me it was

mine.

Q. And you went over that? A. Yes, sir.

Q. Did he give you a description of it, or did he

give the description to someone else?

A. I don't remember.
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Q. Did he tell you where to go to have your

papers made out? A. No.

Q. Where did you go to have your papers made

out? A. Up in the Pioneer Building.

Q. Do you know whose office?

A. I don't remember.

Q. You went there yourself ?

A. I went there myself.

Q. Did you know the gentleman 's name ?

A. No, sir, I do not.

Q. Do you remember what sort of looking man
he was ? A. I couldn 't remember.

Q. Who told you to go to that building to have

your papers made out ? A. My brother.

Q. Did he go with you ?

A. I think not.

Q. Did you take a description there, or were the

papers prepared when you arrived?

A. No, they were not.

Q. You waited for him to prepare them ?

A. I don't remember that, whether I had to wait

or not.

Q. Now, did you know Mr. John I. Wells?

A. No, sir.

Q. Did you ever meet him?

A. Never that I know of.

Q. Would you know him if you were to see him

here now?

A. I never heard of him until I saw him here in

this building. They told me it was Mr. Wells, but

I don't remember him.
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Q. Did he go over this land with you?

A. I don't know. I don't remember the gentle-

man at all.

Q. Do 3"ou remember who went over the land

with you besides Mr. Downs ?

A. Mr. Downs, my brothers and sister. Do you

mean outside of us ?

Q. Yes.

A. I don't remember Mr. Wells. He may have

been in the party, but I don't remember.

Q. He didn't go up with you, did he?

A. No.

Q. How far was this land that you went over

from Kempner's ranch? A. I couldn't tell.

Q. Was it a hundred yards or three or four

miles?

A. It was more than a few yards; it was some

miles.

Q. Did you go in a wagon?

A. From there we went horseback, from Kemp-
ner's ranch.

Q. Can't you fix it in your mind who was of that

party, how many there were?

A. There was Mr. Noble^—I don't know whether

he was with us, but he was there on our lands when

we got there—Mr. Noble and Mr. Butler.

Q. Now, if Mr. Wells had been there and had

gone along with that party horseback would you

know whether he was there or not ?

A. No, I can't remember.

Q. What is your best recollection, that he was or
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wasn't there? A. I couldn't say.

Q. You have no recollection about it?

A. No.

Q. Then these i^apers were prepared for you,

this SAVorn statement, and 3^ou don't know who the

gentleman was that prepared that for you?

A. No.

Q. Did you pay him anything, the gentleman

who prepared that for you?

A. No, I don't think I did.

Q. Then you went to the land office ?

A. Yes, sir.

Q. Who w^as at the land office when you filed your

papers that you knew?

A. My sister in law was with me.

Q. What sister in law?

A. Mrs. Leila Bayhouse.

Q. Did she file on a claim at that time?

A. Yes, she filed at the same time.

Q. Who else?

A. No one that I can remember.

Q. Just the two of you went together?

A. Yes.

Q. And up to this time did you know of anybody

that was buying claims? Had anybody told you

that someone was buying claims? A. No.

Q. Then after that you made your final proof?

A. Yes.

Q. Now, do you remember the day you made that

proof? A. I don't remember the day.

Q. I mean the occasion.
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A. Yes, I remember it.

Q. Do you remember going to the land office ?

A. I remember going to the land office.

Q. Do you remember how much money you paid

in at the land office?

A. When I got my filing papers ?

Q. Yes. A. $7.50.

Q. The second time ?

A. $400; whether it was more or not I don't

know ; it was $400 I know.

Q. Now, did you pay that in check or in cash I

A. I paid it in cash.

Q. Do you remember where you got the money

you paid it with?

A. It was my own money.

Q. Where did you get it from?

A. I made it, worked for it.

Q. Did you draw it out of the bank that day?

A. Yes.

Q. Which bank?

A. First National Bank.

Q. Your own check?

A. My own check.

Q. Do you know how long you had had that in

the bank? A. You mean after I drew it?

Q. No, before you drew it, how long had it been

in the bank before you drew it?

A. I don't know.

Q. Now, did you draw a check, or did you have

a certificate of deposit ? A.I had a check.

Q. Where did you get that check?



vs. The Barber Lumber Company. 847

(Testimony of Emma Bilderback.)

A. Mr.—
Q. I mean when you went to prove up.

A. My own money ?

Q. Yes. A. No, I had it in cash.

Q. Now, as I understood, you said that the day

you proved up at the land office you went to the bank

and got the money ? A. Yes.

Q. Now, did you draw your own check ?

A. No, I didn't have my mone}^ in the bank at

that time. I did business at that bank, but my
money was loaned to my ow^n people.

Q. Who was it loaned to?

A. The Bayhouse Floral Company.

Q. Who did you get that money from that day ?

A. I got it from a friend that loaned it to me

until I got my money.

Q. Who was the friend that loaned it to you?

A. William Child.

Q. And how much did he loan you that day ?

A. Four hundred dollars.

Q. Was that in cash? A. Yes

Q. And then you took that $400 to the land office ?

A. Yes.

Q. And how long after that w^as it that the loan

that you had made was repaid you ?

A. About a month.

Q. And who paid you that back ?

A. My own people, the company.

Q. The company paid you that back about a

month afterwards ? A. Yes, sir.

Q. And then you repaid Mr. Child?
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A. Then, I repaid Mr. Child.

Q. Now, did some one give 3^011 a receiver's re-

ceipt in this transaction?

A. I don't remember.

Q. Did you have a cashier's certificate of deposit %

A. I don't remember.

Q. Then you sold this land, did you %

A. Yes.

Q. Who was the first person that spoke to you

about selling if? A. My brother George.

Q. What did he say about it?

A. He said I could sell it if I wished, or that I

could keep it.

Q. Did he tell you who you could sell to?

A. No, I didn't ask him.

Q. When you got read}^ to sell, who told you

where to go to ? A. My brother.

Q. Where did he tell you to go ?

A. To Mr. Kincaid.

Q. Was that the first time you had ever met Mr.

Kincaid? A. Yes, sir.

Q. Did you go to Mr. Kinkaid alone ?

A. No, one of my brothers was with me ; I don 't

know which one—and my sister in law.

Q. Did you all sell at that time ?

A. Three of us at that time.

Q. What conversation did you have with Mr.

Kinkaid about buying this property ?

A. I don 't know as I remember.

Q. How much did he give you ? A. $800.

Q. How did he give it to you ?
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A. In check.

Q. On what bank ?

A. First National Bank.

Q. And did that bank cash the check, or did you

deposit it in jout own bank 1

A. Cashed the check.

Q. What did you do with the money ?

A. I don't know whether I kept it or deposited

it again just at that time—I don't remember.

Q. Did you ever make but the one deed to this

property? Were you ever asked to make another

deed? A. No, sir.

Q. Did you know Mr. Louis M. Pritchard ?

A. No, sir.

Q. Was the deed that you signed prepared when

you arrived at Mr. Kinkaid's office?

A. I don't know.

Q. You don't remember? A. No.

Q. Do you know how long you were at Mr. Kin-

kaid's office? A. No, just a very short time.

Q. Ten minutes or a half hour?

A. Possibly.

Q. Did you all leave together ? A. Yes, sir.

Q. Did you all get your pay while you were there ?

A. Yes, sir.

Mr. GORDON.—We offer in evidence the sworn

statement of Mrs. Bilderback, dated September 24,

1902 ; her non-mineral affidavit of the same date ; her

testimony before the land office, dated January 28,

1903; the cross-examination signed by Mrs, Bilder-

back attached; the testimony of the witnesses before
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the land office; the register's and receiver's certifi-

cates, dated January 28, 1903; and the deed, dated

February 12, 1903, made by George Bilderback and

wife, Elmna, to Horace S. Rand; and the patent, all

to the north half of the southAvest quarter of section

27, and the north half of the southeast quarter of sec-

tion 28, township 7 north of range 8 east, Boise

Meridian.

(Emma Bilderback papers marked Plaintiff's Ex-

hibit No. 51A to 510 inclusive.)

Q. Did you know Mr. Horace S. Rand ?

A. No, sir.

Q, Had you ever heard of him before ?

A. No.

Q. Before this deed was made out, I mean?

A. No.

Q. Did you know you were selling to Mr. Rand?

A. No, I did not.

Cross-examination.

(By Mr. BUNDY.)
Q. You didn't care very much who you were

deeding to at that time did you? You didn't care

very much who he was buying it for did you?

A. No, I didn't care.

Q. Something was asked you about Mr. Wells be-

ing up there at the time you located your land.

Have you any recollection of seeing him there ?

A. I don't remember the gentleman at all.

Q. I guess he wasn't there. I don't know where

Mr. Gordon got the idea. Mrs. Bilderback, the Gov-

ernment of the United States is charging you in this
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action with having entered into a conspiracy with a

lot of other people in trying to defraud the Govern-

ment out of a lot of timber land, and it is alleged

that you made your entry under an agreement or un-

derstanding that when you got title that you would

transfer your title to them or to some other person

whom they would direct. Is that true or false ?

A. I don't understand your question.

Q. Did 3'ou enter into any agreement with any-

body by which you were to enter this land for their

benefit? A. No.

Q. It is alleged in this complaint that j^ou made

your timber and stone entr}^, not for your own bene-

fit, but under an agreement that as soon as you got

title you would turn it over to the Barber Lumber

Company, or some of the other defendants. That

isn't true, is it? A. No.

Q. And in making your entry, you were acting

solely for yourself? A. Yes, sir.

Q. And your evidence before the land office at the

time 3^ou got it was true? A. Yes.

(Witness excused.)

[Testimony of Pearl I. Nusbaum, on Behalf of the

Complainant.]

PEARL I. NUSBAUM, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Pearl I. Nusbaum ?

A. Yes.
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Q. And at that time was the wife of Jacob V.

Nusbamn % A. Yes.

Q. And he has recently died? A. Yes.

Q. You made an entry under the Timber and

Stone Act? A. Yes.

Q. I show you the sworn statement, dated Octo-

ber 7, 1902, and ask you if that is your signature to

that ? A. Yes, sir, it is.

Q. I show you testimony of Pearl I. Nusbaum
before the land office, dated February 14, 1903, and

ask you if that is your signature to that.

A. Yes.

Q. I show you the cross-examination and ask if

that is your signature to that. A. Yes.

Q. Is that j^our signature and that of your hus-

band to the deed dated February 16, 1903, made by

Jacob V. Nusbaum and Pearl I., to Horace S. Rand?

That is your signature and that is your husband's

signature ? A. Yes.

Q. Mrs. Nusbaum, who first spoke with you about

taking up this timber and stone claim ?

A. My husband.

Q. And did he tell you what you were to do with

it after you got it? A. No, he didn't.

Q. Nothing said about selling it at that time?

A. Not at that time.

Q. And you went up to view this land with a

party? A. Yes.

Q. And who were the persons that made up that

party ? A. Mr. and Mrs. Sensenig

—

Q. Mrs. Sensenig is your sister in law ?
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A. Yes. And Mrs. and Mr. Harry Eagleson, and

Mr. and Mrs. Clyde Eagleson.

Q. And who located you on that land?

A. Mr. Downs.

Q. And do you know what was paid him for his

trouble ? A. I do not.

Q. You were taken out and shown the land and

located? A. Yes.

Q. And were all of you in a party? Were you

all located together ?

A. All the women were, but I don't believe all

the men were that day. I believe they were located

the day before.

Q. Did you all go up together ?

A. We all went up to Kempner's ranch together.

Q. And were you shown a niunber of pieces of

property, or were you taken to a piece and they said

"that is the piece for you to locate on"?

A. We were taken to this same piece of property.

Q. You were shown a piece of property and that

was the piece you were to be located on. Is that

right? A. Yes.

* Q. And the man that located you, as I understand,

was Patrick Downs. Did he give you a description

of the property?

A. I don't remember whether he did or not.

Q. Do 3^ou know where you received this sworn

statement, the first paper you took to the land office ?

A. No, I do not.

Q. Was it brought to you, or did you go to some-

body's office to have it prepared?
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A. No, sir, I don't remember about that.

Q. Do you know Mr. Kinkaid?

A. I don't know.

Q. Did you ever see Mm?
A. I don't remember.

Q. Do you know Mr. Pritcbard % A. No.

Q. And) you don't know Mr. John I. Wells?

A. He was pointed out to me to-day for the first

time.

Q. Anyhow, you took that paper to the land office

and filed it, the sworn statement? A. Yes.

Q. Then it came time for you to make your final

proof at the land office. Do you remember going to

the land office and making what is called final proof,

and paying about $400?

A. Yes, I remember that.

Q. And who went with you?

A. I think Mrs. Sensenig.

Q. Anyone else?

A. That's all I can remember.

Q. And who furnished you the money?

A. My husband gave it to me.

Q. Do you remember whether he gave it to you

that day? A. I don't know.

Q. What is your best recollection ?

A. I can't remember now just when it was given

to me.

Q. Did you have a bank account of your own?

A. No.

Q. Do you remember whether he gave you a check

or cash? A. No, I do not.
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Q. Now think and see if you can't remember

what happened the morning you went to the land

office, whether or not your husband gave it to you

that day, or some time later on, some time before"?

A. I think he gave it to me that day, but I can't

remember just the time or the circumstance.

Q. It wasn't your habit or custom to have $400

around was it ?

A. No, it certainly was not, but that is nearly

seven years ago.

Q. You eventually sold this? A. Yes.

Q. Did you notice to whom the deed was made

out when you sold it?

A. I don 't remember now.

Q. Do you know who prepared the deed?

A. I do not.

Q. Do you know to whom you sold it?

A. No.

Q. Do you know who negotiated the sale of it ?

A. Mr. Nusbaum.

Q. Do you know who he negotiated the sale with ?

A. I do not.

Q. Who did you see in the transaction when you

sold this property? A. I don't remember now.

Q. Did you sign the deed at your house or at

someone's office? A. At an office.

Q. Do you know where the office was?

A. I think it was in the Pierce Building ; it seems

to me that was where it was.

Q. Do you know how much money you received

when you signed that deed ?
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A. I don't remember exactly; I think something

like $800.

Q. For one claim?

A. I don't remember whether we got that for both

or for one.

Q. How much did you get ?

A. I have forgotten that jDart of it too.

Q. Do you know whether you got $800 or $400 ?

A. I had that question put to me before to-day

and I can't remember.

Q. What is your best recollection?

A. It seems to me I had the impression that I got

$800 for the one claim.

Q. Did you put it in the bank?

A. No, I turned it over to my husband; I don't

know what he did with it.

Q. Your memory is indistinct on that point ?

A. Yes.

Q. Did Mr. Nusbaum make an entry at the same

time you did, for one of these pieces of land ?

A. Yes.

Q. He took up a claim at the same time you did ?

A. Yes.

Q. At the time you and your husband entered,

what was your husband's occupation?

A. He was at that time salesman for Mr. Dickin-

son in a market here.

Q. What kind of a market?

A. It was a sort of a grocery store.

Q. Was he a traveling salesman, or was he em-

ployed?
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A. That was just before lie started on the road as

a salesman.

Q. And who did he travel for when he did be-

come a salesman?

A. At first he traveled for John L. Day & Com-
pany, and later for the Davidson Grocery Company.

Q. Do you know where your husband got the

money from that he gave you? A. I do not.

Q. Did he tell you?

A. He may have at the time ; I know we had some
money when we came out here. We hadn't been out

here a great while.

Q. Did he tell you where he got the money from
the day he gave it to you? A. No.

Q. Did he tell you he had borrowed it ?

A. I don't know.

Q. Did he say anything about it ?

A. He may have at the time, but I don't remem-

ber whether he did or not.

Mr. GORDON.—We offer in evidence the sworn

statement of Pearl I. Nusbaum, dated October 7,

1902; her testimony before the land office, which she

identified, together with the cross-examination; the

testimony of the other witnesses before the land

office; the register's and receiver's certificates, dated

February 14, 1903; and the deed of Mrs. Nusbaum,

and Jacob V., her husband, to Horace S. Rand, and

the patent, all to the southeast quarter of section 22,

tow^nship 7 north of range 8 east, Boise Meridian;

and also the deed by the same parties of the same

date, being the same deed, of the south half of the
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northeast quarter, and the northwest quarter of the

southeast quarter, and the northeast quarter of the

southwest quarter of section 24, township 7 north of

range 8 east, Boise Meridian.

(Pearl I. Nusbaum papers marked Plaintiff's Ex-

hibit No. 52A and 52N inclusive.)

Cross-examination.

(By Mr. FKASER.)
Q. Mrs. Nusbaum, before you went up to look at

this timber claim, had you heard it talked about gen-

erally in Boise among your friends that there was

timber claims to be located in the Basin by parties

entitled to locate them ?

A. Yes.

Q. It was general talk around town, wasn't it,

about that time? A. Yes.

Q. And there were a great many people going up

to locate? A. Yes.

Q. And, I understand, you made up a party of

your friends to go up and take up these claims?

A. Yes, sir.

Q. The Eagiesons and yourselves and Mr. and

Mrs. Sensenig made up the party % A. Yes, sir.

Q. And in the nature of an outing party, wasn't

it? A. Yes.

Q. Were you questioned to-day before in regard

to what your evidence would be in this case?

A. I was taken up-stairs and asked some ques-

tions.

Q. In regard to this case? A. Yes.
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Q. Who asked you these questions?

A. I think a man by the name of Watt.

Q. A Government secret service man?

A. I don't know what his business is.

Q. At the time you filed on this claim, which is

October 7, 1902, Mrs. Nusbaum, when you filed this

in the land office, this question was asked you; which

you answered. I wish to call your attention to it

and ask you if it is true and correct: "That I do not

apply to purchase the land above described on specu-

lation, but in good faith to appropriate it to my own

exclusive use and benefit, and that I have not, di-

rectly or indirectly, made any agreement or contract,

or in any way or manner, with any person or per-

sons whomsoever, by which the title I may acquire

from the Government of the United States may inure

in whole or in part to the benefit of any person ex-

cept myself." That was true, was it not, when you

made your entry? A. It was.

Q. You hadn't made any agreement to sell to

anybody, had you? A. No, sir.

Q. As a matter of fact, the negotiations for the

sale of this claim of yours was made by your hus-

band? A. Yes, sir.

Q. You hadn't talked to anybody about selling?

A. No.

Q. And nobody had approached you about buy-

ing? A. No.

Q. All the negotiations leading up to the selling

which did take place, was through your husband?

A, Yes.



860 TTie United States of America

(Testimony of Pearl I. Nusbaum.)

Q. And at the time of the final proof, you didn't

have any contract by which anybody was to have

any interest in this claim of yours? A. No.

Q. Now, when you were taken up on the claim

and shown which claim was yours, it was one of these

timber claims, wasn't it? A. Yes, sir.

Q. You didn't understand, Mrs. Nusbaum, that

you had to take that claim that he pointed out, did

you? A. No, sir. I didn't understand that.

Q. If there had been no timber on it, you wouldn't

have taken it, would you? A. No.

Q. You were satisfied with that particular claim?

A. Yes.

Q. It was as good apparently as any other claim

you saw, was it not? A. Yes.

Q. In fact they were all very much alike?

A. Yes, sir, very much.

Q. In fact there wasn't very much choice in any

of those claims, so far as you could see?

A. That's right.

Q. And you understood that Mr. Downs was

hired to find you a claim?

A. I didn't understand very much about it at that

time, but I suppose that's it.

Q. I suppose you thought that his knowledge of

the claim was better than your own, on account of his

experience ? A. Naturally.

Q. In this case, Mrs. Nusbaum, the Government

of the United States has, in the bill of complaint, in

the case we are now trying, has alleged that at the

time you made this first filing in the land office that
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you made it having an agreement and understand-

ing that as soon as you got title you should transfer

it to the Barber Lumber Companj^, or some of the

other defendants in this complaint. Was there any

such agreement? A. There was not.

Q. Is that allegation true or false?

A. It is false.

Q. You never had any agreement at all?

A. No, sir.

Redirect Examination.

(By Mr. GORDON.)
Q. Mrs. Nusbaum, I show you timber and stone

sworn statement, dated September 19, 1902, signed

Jacob V. Nusbaum, and ask you if that is your hus-

band's signature? A. It is.

Q. I show you the testimony of Jacob V. Nus-

baum, dated January 21, 1903, signed Jacob V. Nus-

baum, and ask you if that is his signature ?

A. Yes.

Q. I show you signature of Jacob V. Nusbaum to

the cross-examination thereto, and ask you if that

is your husband's signature?

A. Yes, that is his signature.

Mr. GORDON.—We offer in evidence the sworn

statement of Jacob V. Nusbaum, dated September

19, 1902; his testimony before the land office, dated

January 21, 1903; the cross-examination signed by

him; the non-mineral affidavit; and the testimony of

the witnesses before the land office; the receiver's

and register's receipts; and the patent, all to the

south half of the northeast quarter, and the north-
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west quarter of the southeast quarter, and the north-

east quarter of the southwest quarter of section 24,

north of range 8 east, Boise Meridian, the deed hav-

ing alread}^ been offered in evidence.

(Jacob V. Nusbaum papers marked Plaintiff's Ex-

hibit No. 53A to 53L, inclusive.)

Here an adjournment Avas taken until ten o'clock

A. M., Thursday, February 11, 1909.

Court met on Thursday, February 11, 1909, at 10

A. M., pursuant to adjournment, the Examiner and

attorneys for the respective parties being present.

Mr. KEIGWIN.—If the Court please, we will ask

that an order be entered this morning excluding all

the witnesses except the one under examination.

The EXAMINER.—Are these gentlemen here wit-

nesses? Those who are witnesses may retire from

the room.

Mr. BUNDY.—I haven't any objection to that or-

der if the Court sees fit to make it, but it is rather

unusual in an equity suit. I would like to have the

Court issue an order that witnesses subpoenaed here

report to the Court and do not report to this room

back here be put through a course of examination

b}^ secret service agents, not attorneys in the case,

and so far as this action is concerned no party to the

trial. It is perfectly proper for these gentlemen here

to talk to them, but I think it is all wrong for these

people to report to these secret service men back

here, and I think it is time there was a halt called

on it.

Mr. GORDON.—If your Honor please, there is no

order that they report to anyone but the Court.
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There are no secret service men here. There are two

agents from the Department of Justice who have

been sent here to assist in getting this testimony,

and two special agents from the Interior Depart-

ment. As I say, we don't know the witnesses; we

have never seen them before and a great many of

them have declined to be interviewed by anybody,

and I can't see the necessity of an order to that ef-

fect.

Mr. BUNDY.—I don't see the necessity of exclud-

ing witnesses here, but I do say that witnesses sub-

poenaed to give their evidence to the Court are being

brought here and being held for days and submitted

to some kind of an examination by people who are

not officers of this Court, who are not attorneys

of record in this case, who are not taking any part

in the trial of this case. What their capacity is I

don't know.

The EXAMINER.—Gentlemen, so far as inter-

viewing the witnesses is concerned, I don't think it is

proper now at this stage of the case for persons out-

side of the court, or ever for attorneys, excepting

where it is an absolute necessity, to interview wit-

nesses at all. The case is, of course, or should have

been, prepared before this trial commenced. I sup-

pose you have all the evidence and know about what

these people will swear it, and I think it is not proper

to have these witnesses "drummed," as you might

say, on either side, either for the plaintiff or de-

fense, at the present time, and I don't imagine that

the attorneys for the Government are doing any

such thing at all, and I don't think the agents of the
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Government are doing it either. Now, I don't as-

sume that they are, and I hope not.

Mr. BUNDY.—If the Court please, they are, and

we don't assume that they are. Yesterday, under

your Honor's eyes, that special agent was taking wit-

nesses out of the courtroom. As far as I am con-

cerned, I don't know these witnesses and I never

spoke to them in my life. Mr. Gordon has been here

months and months preparing this case. They

know all about it, but the attorneys insist on quitting

at four o'clock in the afternoon, with the room full

of witnesses, and those witnesses are sent up here

to interview people who are not attorneys in the

case.

Mr. GORDON.—Do I understand that counsel

says that he has not interviewed any of these wit-

nesses'?

Mr. BUNDY.—Not a single one. I defy you to

show one.

Mr. GORDON.—Weren't you standing on the

street talking with Patrick H. Downs when Mr.

Keigwin and myself passed you?

Mr. BUNDY.—Of course, I have talked with Pat

Downs but I never spoke to him about this case in

my life.

The EXAMINER.—There are two parties here,

I suppose, assisting the Government attorneys. It

is proper for you to instruct them not to interview

witnesses.

Mr. GORDON.—I will state to you, sir, that of the

260 witnesses we have had no opportunity to see

over fifty or sixty of them to know what they know
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or what they will testify to.

The EXAMINER.—I think it is proper for the at-

torneys on either side to interview their witnesses,

but I don't think it is proper to have other persons

employed for that purpose.

Mr. GORDON.—They are attorneys, sir; they may
not be attorneys of record. They are attorneys here

and were sent here for that purpose.

The EXAMINER.—They must avoid so far as

possible interviewing witnesses at the present time.

I think it is proper for the attorneys for the defense

or for the prosecution to interview their Avitnesses to

some extent, and I don't suppose there is an attor-

ney of this court on either side that would do an

improper thing, and the agents w^ho are bringing w^it-

nesses here and assisting in the preparation of these

cases should avoid, so far as possible, interviewing

these witnesses.

Mr. BUNDY.—The attorneys are simply keeping

out of it, and somebody else—we don't know what

their capacity is—has been putting the witnesses

through an examination.

Mr. KEIGWIN.—Will you explain what the im-

propriety is in taking these witnesses into a room

and having the door locked 1 Is there an improper

act done there. This w^hole proposition amounts to

an innuendo that there is something improper in be-

half of the Government in this case. If that is the

situation, and it is the intention to make the charge,

I want the charge made bluntly and boldly; I want

testimony taken right here in that matter. I want

to state the position of counsel for the complainant
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in this case. So far as my experience goes, I don't

know of any case where any man has placed a wit-

ness on the stand without first interviewing him and

finding out what he is going to say. It is always re-

garded as a very dangerous thing, and sometimes a

very foolish thing, to put witnesses on the stand

without interviewing them. We have here two gen-

tlemen who are not secret service men, who are

not detectives, who are reputable—one of them at

least is a member of the bar—the others are not law-

yers; they are sent here for the purpose of assisting.

Mr. FRASER.—I shall make it my business that

I shall tell every witness I see. Yesterday one of

these special agents came down and walked into

that courtroom and took Mrs. Nusbaum out. She

didn't want to go, but said she had to go up-stairs.

She went up there with him, and when she came back

she said, "He didn't get anything out of me." The

attorneys can ask—these fellows are not attorneys.

If these fellows are attorneys why don't you enter

them as attorneys on record?

Mr. KEIGWIN.—We don't regard it as necessary

to do anything of the kind. We are going to have

these witnesses examined until the Court orders that

we cannot do so.

The EXAMINER.—The attorneys on both sides

understand my position in this matter, and I know

that we have to know before we come into court

what the witnesses will testify to. It is perfectly

proper for attorneys who are reputable attorneys

—

and I assume that every man here is a reputable at-

torney—^it is proper for them to see the witnesses

—
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not to take them off into private room, but to talk

to them and ascertain what they will testify to. I

assume, as I stated before, that the attorneys on

either side of this case will do nothing that is im-

proper for an attorney to do, and, as I have stated,

I think it is proper for attorneys to interview their

witnesses and ascertain what they will testify to be-

fore they put them on.

Mr. BUNDY.—The Court evidently has entirely

failed to appreciate what the suggestion was that I

made. I haven't made any such suggestion. Mr.

Gordon and Mr. Kiegwin are the attorneys here,

and I haven't any objection to their examining their

witnesses and findng out what they are going to

testify to. What I am asking this Court for now,

and I am asking it on this record, is that the Court

issue an order to the witnesses who are subpoenaed

here to be examined in court that they are not re-

quired and have no right to be taken off into a back

room to be subjected to an examination out of court

by some one whose title we do not know. The

purpose is to try and keep this thing straight.

Mr. KEIGWIN.—What do you mean by straight!

Mr. BUNDY.—Not crooked, wrong.

The EXAMINEE.—We certainly have had

enough of this, and the attorneys must appreciate

the position that is occupied by all the parties, and

the question or two that I asked the witness j^es-

terday indicated what I thought with reference to

this matter. I asked a witness if he had been in-

terviewed since he came to the court, and if anyone

had said anything with reference to what he would
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testify to here, and he replied that he had not, and

that is an indication of what I thought in the mat-

ter, and, as before stated, I think it is proper for

reputable attorneys to examine their witnesses on

either side to ascertain to some extent what they will

testify to.

Mr. FRASER.—I don't think there is a witness

called here that can testify that either Mr. Bundy or

myself has ever asked them a word.

Mr. GORDON.—Didn't you talk to Mr. Charles

Balantine during the cross-examination in the court-

room the day he was here as a Government wit-

ness?

Mr. ERASER.—I did not. Mr. Balantine called

me into a seat and I sat down there. It wasn't at

my solicitation that I had any conversation with Mr.

Balantine. He hollered to me and said: ''You have

got me mixed up and I don't remember about these

things," but I said, "That's up to you."

Mr. BUNDY.—I am asking for an order, and if

the Examiner feels that he ought not to make the or-

der and has no authority to make the order, I desire

to go before Judge Dietrich, because I think it is a

malicious abuse to subpoena men here and keep

them here for a week

—

The EXAMINER.— (Interrupting.) I don't un-

derstand that you are objecting to the attorneys for

the prosecution.

Mr. BUNDY.—Not at all. ,

The EXAMINER.—If there is anything going on

that is improper, I shall certainly see that it is

stopped. It will take more time, of course, for there
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are only two attorneys her representing the Gov-

ernment. It will take more time to try this case

than it otherwise would if we do not permit anybody

outside to examine witnesses, but we would better

take the time. We want to conduct the trial in a

proper manner. I would like to conduct it precisely

as I would if I were the judge of this court, and, of

course, it would be a little different then, because I

would have authority to do more than I do. How-
ever, I think we will get along very nicely. You
may proceed with the examination,

[Testimony of J. A. Youngkin, on Behalf of the

Complainajit.]

J. A. YOUNGKIN, produced as a witness on be-

half of the complainant, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. GORDON.)

Q. You are Mr. John A. Youngkin?

A. Yes, sir.

Q. Where do you reside, Mr. Youngkin?

A. Well, my wife resides here in Boise. I reside

over here at Richfield; I do business there.

Q. What is your occupation?

A. I am blacksmithing at present, and running a

freight team.

Q. What was your occupation in August, 1902 ?

A. Freighting.

Q. Where did you reside at that time?

A.- Here in Boise, 1920 North Ninth.

Q. I will ask you, Mr, Youngkin, if you took up
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a claim under the Timber and Stone Act?

A. I did.

Q. I show you timber and stone sworn statement,

dated August 29, 1902, and ask you if that is your

signature? A. Yes, sir.

Q. I show you signature to non-mineral affidavit,

dated August 29, 1902, and ask you if that is your

signature? A. Yes, sir.

Q. I show you testimony given before the land

office, dated December 3, 1902, and ask you if that is

your signature to that? A. Yes sir.

Q. I show you the cross-examination attached

and ask you if you signed that? A. Yes, sir.

Q. I show you deed, dated February 12, 1903, and

made by John A. Youngkin and Susie A., and ask

you if you signed that deed.

A. Yes, sir.

Q. Mr. Youngkin, who first spoke with you about

taking up one of these claims ?

A. W. H. Gibbard.

Q. What did he say about it ?

A. Well, I was out with the teams and come in

and he said he was going to the mountains. Him
and I was living together in the same house. And I

said, ''What are you going up there for. Will"? and

he said,
'

' I am going to take up a timber claim, '

' and

he said, "You had better go along."

Mr. FEASER.—Did I understand that the Court

made an order that witnesses should not be in this

room ?

The EXAMINER.—I made the statement that
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they should not be interviewed by anybody excepting

the attorneys in the case.

Mr. ERASER.—We have no statute in this state,

and there is none that I know of, that will keep wit-

nesses out of the room except in criminal cases.

Mr. BUNDY.—The question was, whether you had

made an order keeping witnesses out of this room.

The EXAMINER.—I directed that they go out of

the room at the request of some one of the attorneys.

Now, if the attorneys desire it, we will have them in

a separate room so that these parties cannot see them

at all.

Mr. ERASER.—I don't know^ that it makes much

difference, but I know of no authority that provided

that witnesses can be kept out of the courtroom in an

equity suit.

The EXAMINER.—I think I will say to the at-

tornej^s that it is not an uncommon thing, not an un-

precedented thing, that witnesses in civil cases are

required to be absent from the room during the exam-

ination of others.

Mr. ERASER.—If you will provide some place

for these witnesses and see that they are not inter-

viewed by these agents

—

Mr. GORDON.— (Interrupting.) Is the purpose

of this request for an order that w^e be not allowed to

have gentlemen sent here to assist us, to ask wit-

nesses what they know about this'? Witnesses are

not compelled to answer questions ; they are not com-

pelled to go to any room, and nobody has suggested

that they are compelled to go. If there is any impro-
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priety in that I fail to see it.

Mr. ERASER.—The impropriety is this: Wit-

nesses come here under subpoena, and, if they knew

that they didn't have to go to that room, we would

have no objection. But they come here and a fellow

walks up and says "Come with me." They don't

know their rights in this matter. If the witnesses

are informed that they don't have to go unless they

desire to, we have no objection.

The EXAMINER.—I have already stated that it

is proper for the attorneys to interview witnesses,

but not proper for anybody outside of the regular

attorneys who appear in this case.

Mr. BUNDY.—We haven't the slightest objection

to that.

The EXAMINER.—For that reason I should say

it is not proper for the outside agents to interview

them, I suppose they have seen all of these people

before the trial commenced.

Mr. GORDON.—No, sir. That is rather violent

presumption. Some time in December I received a

telegram from the Attorney General to the effect that

I was expected to assist in these cases. Until the

latter part of January, I had not the opportunity to

even read the bill. I had had something to do with

the matter or transactions upon which the civil suit

is based, by reason of the fact that I conducted the

Grand Jury proceedings upon which an indictment

was based and found upon the same transactions.

There were fifty or sixty witnesses before that Grand

July. I never saw a statement of those witnesses
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other than those before the Grand Jury, and I never

talked to one of those witnesses except in the Grand

Jury. We have from 200 to 250 witnesses, spread

all over this country; we have not had an oppor-

tunity to see them for the simple reason that we could

not delay this proceeding, as there was an order of

the Court that we should conclude taking our testi-

mony by a certain fixed date. We have not had an

opportunity to see these witnesses, but it seems to me
that it would be an impropriety in any court to tell

witnesses that they weren't allowed to talk to either

an attorney of record or an attorney sent here to as-

sist.

The EXAMINER.—I have stated my position,

gentlemen. I have no reason to change it at all. If

the attorneys of record have not had time to inter-

\dew these witnesses, or prepare the case for trial,

thej^ can take the time as we go along. I can't see

any other way. If they can employ two men as out-

side agents, the defense can do the same, and you can

see what this would lead to.

Mr. GORDON.—If I understand the Court cor-

rectly, these gentlemen sent here to assist us are not

to be permitted to ask the witnesses what they know.

Mr. ERASER.—We don't care whether they were

sent here to assist you. What we object to is these

witnesses being taken in there without knowing that

they don't have to go there and answer questions.

Mr. BUNDY.—I suppose when they drew this bill

of complaint somebody drew it up; I suppose the

Government didn 't go in and charge all the people of



874 TJie United States of America

(Testimony of J. A. Youngkin.)

Boise with conspiracy without knowing what they

were doing.

The EXAMINER.—I think they are permitted to

take such time as they need to interview their wit-

nesses. If they need more time let them take it. I

don't know what these gentlemen on the outside are

doing. They may be doing nothing except what is

perfectly proper. I don't assume that they are

doing anything improper.

Mr. KEIGWIN.—I am trying to get a suggestion

on the record as to whether or not there is anything

improper.

Mr. ERASER.—Have you any objection to an

order being made and announced to the witnesses

that they are not compelled to go before these men
and state what they know ?

Mr. KEIGWIN.—We object to any order at all.

Mr. ERASER.—Isn't it a just order?

The EXAMINER.—Gentlemen, I have stated my
position in this matter. I made the order for these

witnesses to retire from the room, except the one that

is being examined. If there is any reason why any

further order should be made, I will make it, as far

as I am concerned, but I hope there will be no reason,

and I don't think there will be any reason.

Mr. KEIGWIN.—My question is, does the Exam-
iner make any order that these witnesses are not to

be examined by representatives of the Government ?

The EXAMINER.—I didn't make any such order.

I made an order that they were to be examined by at-

torneys of record and not by outsid;^ persons.
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Mr. KEIGWIN.—Did I understand the Court to

make the order that these gentlemen here assisting

counsel of record are not to be allowed to

—

The EXAMINER.— (Interrupting.) That is what

I said.

Mr. KEIGWIN.—We will ask to have order certi-

fied to the Court.

The EXAMINER.—Very well.

Mr. KEIGWIN.—Then do I understand that we

are to instruct Mr. Wade and the other special agents

that they are not to interview these people ?

The EXAMINER.—My order was that they were

not to be interviewed by people outside. That is the

ruling of the Court.

Mr. KEIGAVIN.—And that will be certified to the

Court?

The EXAMINER.—Yes, sir.

Mr. KEIGWIN.—The complainant notes an ex-

ception to this ruling.

The EXAMINER.—My ruling is not, that they

shan't be permitted to interview them in the court-

room, but outside of this court.

Mr. GORDON.—Do you mean in this room?

The EXAMINER.—In this room. The difficulty

is that our rooms are too small, and it is liable to in-

terfere with the business, but I think it is better that

the attorneys of record should interview the wit-

nesses only.

Mr. KEIGWIN.—And your Honor will allow it to

be noted upon the record in this case that the attor-

neys of record in this case are engaged in taking tes-
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timony from ten in the morning to five in the after-

noon, and it is a physical impossibility for them to

interview a fifth part of their witnesses.

Mr. BUNDY.—Let that appear as counsel's state-

ment. They haven't been here till five o'clock yet.

Q. (By Mr. GORDON, Continuing.) Mr.

Youngkin, you were telling how you got interested in

this matter when you w^ere interrupted. Now pro-

ceed, will you ? You said somebody said they were

going up there.

A. Frank Gibbard said he was going up at that

time w^hen I came in and he wanted me to go along.

So we went down here—I think Tommy Stanford

run that barn; it w^as the old Camas barn—and we

hired a team. Elof Anderson and his wife went

along.

Q. Did he tell you how much it was going to cost

you ? A. No, sir.

Q. Did you go along with him?

A. Yes, sir.

Q. Who else went?

A. Mr. Gibbard and Elof Anderson and his wife.

Q. Your wife?

A. No, Elof Anderson's wife.

Q. And was he on his way up there w^hen he spoke

to you, or how long afterwards was it?

A. I believe the next day was when he spoke to

me about it, and of course w^e were both living there

together, and he said, "I am going to the mountains

to take up a timber and stone claim," and he said,

*'You had better go along," and I says, "All right,
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I'll go." I was teaming through that country at that

time.

Q. Did he tell you who would locate you ?

A. He said there was a locator there.

Q. Did he give you his name I

A. I don't recollect at the time, but when we got

up there—we hired a team and went up and when we

got there Pat Downs was there.

Q. And did 3^ou know" how much this land w^as

going to cost you before you started up there ?

A. Well, I had an idea, yes, sir.

Q. Who gave you that idea ?

A. AVell, Mr. Gibbard and I was talking it over.

Q. And did you have a talk wdth Mr. Downs

about it when you got there f

A. Yes; that is, he located us. Yes, sir.

Q. Did you pay him there, or did you pay after-

wards? A. No, Mr. Gibbard paid him,

Q. Was that the understanding, that Mr. Gib-

bard was to pay him?

A. When I come down I paid for the team. Mr.

Gibbard and I of course have done business together

more or less for the last eighteen years, and Will

says, *'We will have to pay Pat Downs," and he says,

'*I will pay him."

Q. Did you know how much that was?

A. According to what Mr. Gibbard told me

—

Q. (Interrupting.) Did you pay Mr. Gibbard

back, and if so how much? A. Yes, $25.

Q. Did Mr. Downs show you any number of

pieces of land to locate on, or did he show you just
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one particular piece ?

A. We was over, I should judge, about three or

four sections.

Q. And were you shown these sections; did you

walk through them? How many sections did he

show you personally ?

A. I don't know just how many. We was over

three or four sections, I know. We went over there

and then he showed me a piece there and he said

"You had better take that, Mr. Youngkin," and so I

filed on it.

Q. Then you took that piece ? A. Yes, sir.

Q. And did he give you a description of it?

A. Yes, sir.

Mr. KEIGWIN.—If the Court please, counsel for

the Government desire to note the presence of Mr.

John I. Wells in the room, and state that they object

to Mr. Wells being present during the taking of this .

testimony.

The EXAMINER.—He is a witness?

Mr. KEIGWIN.—We object to the presence of

Mr. Wells in the room during the taking of the tes-

timony, and ask that he be requested to leave.

The EXAMINER.—I can't assume that his being

here is improper.

Mr. BUNDY.—I want to say that we haven't sub-

poenaed any witnesses on our part, and I understand

that Mr. Wells has not been subpoenaed by them.

Mr. KEIGWIN.—We don't put it on the ground

that he is a witness. Of course, you understand that

if he is allowed to remain in the room he will be dis-
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qualified as witness for j^ou.

The EXAMINER.—If the defense is going to use

Mr. Wells, he will liaA^e to be excluded from the room,

as well as the rest of them. This order applies to

both sides. Those who are to be used as witnesses

must be excluded from the room until further orders.

If there is any reason for changing this order I will

change it.

Mr. BUNDY.—I will say that at the present time

we have no intention of using Mr. Wells as a \vitness.

The EXAMINER.—It wasn't my desire, but it

was done on the request of the attorneys.

Mr. KEIGWIN.—Then we may understand that

our objection is overruled.

The EXAMINER.—If this person here is one of

the parties to the suit he has a right to be here, I

think.

Mr. KEiaWIN.—We understand that Mr. Wells

is named as party defendant in this cause, but we

also understand that he has no present interest in

the matter and that he has made no answer to the

bill, and it is also possible that it may be necessary

on behalf of the Government, to call Mr. Wells as

an adverse party in interest and cross-examine him,

and upon these grounds, and also upon the ground

of the manifest impropriety and in regard to the

nature of the case, we renew our objection to the

presence of Mr. Wells at the taking of this testi-

mony, and understand that the Court has overruled

our objection.

The EXAMINER.—If Mr. Wells is a party to this
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suit, tlie statement of the Court is that he has a right

to be here, and if he is offered as a witness that mat-

ter will come up then. I see no reason now, at pres-

ent, why he shouldn't be used as a witness, even if

he is a party in the civil suit.

Mr. KEIGWIN.—We note an exception and ask

that the matter be certified to the Court.

Q. (By Mr. GORDON, Continuing.) Mr.

Youngkin, did Mr. Downs give you a description of

this property when you were up there %

A. Yes, sir.

Q. And what did you do with that?

A. The description? Why, I come down and lo-

cated, filed on it.

Q. Did you prepare the papers yourself, or who

prepared them for you %

A. I think the receiver of the land office prepared

them.

Q. The receiver of the land office made out this

typewritten sworn statement for you ?

A. I think the receiver at the land office, but I

wouldn 't be certain ; it has been so long ago.

Q. Did you know Mr. Harry S. Worthman?

A. Yes, sir.

Q. Did you go to his office before you went to the

land office, after you returned from viewing the land ?

A. I believe we did.

Q. Did he prepare that sworn statement for you ?

A. Well, now, I don't recollect whether he did or

not.

Q. What is your best recollection on that matter ?
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A. We was in there and he prepared some paper

and I don't just recollect what it was.

Q. Who was wdth you there at that time in Mr.

Worthman 's office ?

A. Let's see. I believe Gibberd was there.

Q. Did you pay Mr. Worthman a fee ?

A. No, sir.

Q. Did you ever pay Mr. Worthman a fee in this

matter? A. Not to my recollection.

Q. Now^, how did you come to go to Mr. Worth-

man's office?

A. Well, he w^as doing some business for me and

Avas a friend of mine.

Q. He was your attorney, w^as he ?

A. Yes, sir.

Q. Did 3^ou suggest Mr. Gibberd going there, or

did he suggest your going there?

A. Well, I don't know. I don't recollect. We
was here at that time and would always go up there.

Q. Do you remember who your witnesses w^ere

before the land office ?

A. Not positively; I think Mr. Gibberd was one

of them.

Q. Mr. Wells?

A. Mr. Gibberd was one and Mr. Anderson, if I

ain 't mistaken.

Q. Did you know Mr. John I. Wells at that time ?

A. I did not, only just by sight.

Q. Did you know him to speak to ?

A. Yes, probably spoke to him on the street, but

never had any conversation.
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Q. Had you seen him in this matter when you

filed j^our first paper ? A. No, sir.

Q. After you made your original filing in the land

office you Avaited sixty or ninety days, and then you

made your final proof ? A. Yes, sir.

Q. And did you make proof with your own

money ?

A. I had part of my own money, and part I bor-

rowed.

Q. How much did you borrow ?

A. I think in the neighborhood of $300.

Q. And from whom did you borrow that?

A. I got it from W. H. Gibberd.

Q. Do you know where Mr. Gibberd got that

money ?

A. I couldn't say; he got it out of the bank he

told me.

Q. Do you know what bank he received it from?

A. Capital State.

Q. Did you give him a note for it?

A. No, sir.

Q. Pay him any interest on it? A. No, sir.

Q. When were you to repay this money to Mr.

Gibberd? A. Any time it was convenient.

Q. When did you pa}^ him ?

A. I should judge it was possibly four or five or

six months, something like that.

Q. And was that in check or cash ?

A. I paid him ?

Q. I mean that he paid you ?

A. Well, now, that money I got of him ?
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Q. Yes. A. I think it was money I got.

Q. Did you go to the bank with him'?

A. He was at the bank, and we was at the bank,

and we proved up at the same time.

Q. Whatever you got, you went directly from the

bank to the land office *?

A. To the best of my recollection, yes, sir.

Q. And you there made your proof?

A. Yes, sir.

Q. Did you have any idea or any information

when you located and proved up on this land as to

the value of the land?

A. Wei!, of course I had an idea of my own.

Q. What did you think it was worth?

A. Well, I supposed it was worth in the neighbor-

hood of probably $700 or $800 or $1000.

Q. Now, then, you had something over $100 of

your own money with which you proved up ?

A. Yes, sir.

Q. I understand these claims cost between $400

and $415 at the land office. Is that your recollection

of it ? A. Something over four hundred.

Q. Where did you get that money that you didn't

get from Mr. Gibberd ?

A. I was freighting through the hills, and got it

from different parties.

Q. It was money you had earned yourself?

A. Yes, sir.

Q. Do you know^ how long you had that, or do

you?

A. I don 't know^ whether I had had it very long

;
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someone may have paid me a few days before.

Q. You subsequently sold this property. Had

anyone made you an offer to purchase it between the

time you made your original entry, or before that,

and the time, up to the time you did sell it?

A. No, sir.

Q. Who was the first person that spoke with you

with the view of buying this property *?

A. Well, I don't know. I don't recollect who was

really the first one.

Q. Have 3^ou in mind anybody that spoke to you ?

A. Only W. H. Gibberd, when I came in said

there was a chance that we could sell the land if we

wanted to for so much money.

Q. Did he tell you to whom you could sell it ?

A. At the present time I don't know as he did.

Q. Tell all that you can remember relating to the

sale of this property.

A. Well, I don't just recollect now all about it.

Q. Did you go to see anybody about selling it?

A. No, I did not, because I was on the road a

good deal, and Mr. Gibberd and I had done business

together, and he tended to that for me.

Q. Did he tell you anybody offered him a cer-

tain amount for if?

A. He said we could get $800 for it.

Q. Did he tell you who you could get that $800

from?

A. No, I don't recollect that he did.

Q. Did you go to anybody's office to sell it af-

ter Mr. Gibberd spoke to you ?
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A. No, lie said we could go down, and if we

wanted to make out papers for it we could get our

money for it.

Q. Did lie tell you where you should go ?

A. I think when I sold mine I went to Harry

Worthman's office, in the Falk Building.

Q. And what did Mr. Worthman say to you

about this ?

A. He said he was going to make out papers for

it—we would get $800 for it.

Q. Did he have the paper made out when you

got there? A. That I couldn't say.

Q. Did he give you the money for it there, or

what happened? A. He give me a check.

Q. Whose check was it?

A. That I couldn't say.

Q. Did he offer you $800 then, or did he offer

you $750, and then raise it to $800?

A. No, he didn't make no offer. The first of-

fer he made to me was $800.

Q. Did he have the check there with him at that

time, or did he go out and get the check and return ?

A. I don't recollect whether he did or not.

Q. Did you know the name of the grantee, or the

person to whom this property was conveyed in this

deed? A. I don't recollect.

Q. Do you know whether you knew^ at that time?

A. Well, that I couldn't say.

Q. Do you know Mr. Horace S. Rand?

A. No, sir.

Q. Ever hear of such a man?
, ,
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A. Not to my recollection. I niight have heard

of him.

Q. When this deed waM made out, was Horace S.

Rand's name in it?

A. That I couldn't say.

Q. Was it there when you signed it?

A. I couldn't say.

Q. Do you know whether you signed the deed in

blank, or whether you signed the deed as it is now?

I mean, were the names and dates in the deed when

you signed it ?

A. I don't recollect whether it was all there or

not; that I couldn't say.

Q. You read it over, didn't you?

A. I wouldn't be positive—I generally do—it is

my custom to do that.

Q. And Mr. Worthman gave you a check, as I

understand, for $800?

A. Yes, sir, if I recollect right.

Q. Is that your best recollection?

A. Yes, sir.

Q. Do you remember what you did with that

check? A. I got it cashed, I suppose.

Q. I mean, did you deposit it in your bank, or

did you take it to the bank on which it was drawn

and have it cashed?

A. I took it to the First National Bank and had

it cashed.

Q. That was the bank on which it was drawn, was

it? A. Yes, sir.

Q. AVas your wife with you when you signed that
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deed?

A. She was up there at the office at that time,

yes, sir.

Q. Did you know Mr. John Kinkaid?

A. Yes, sir.

Q. Did you ever talk to him about this property?

A. No, sir.

Q. Did he ever talk to you about it?

A. No, not to my recollection.

Q. He never asked you if you had it for sale?

A. No, sir.

Q. And Mr. Louis M. Pritchard?

A. I don 't know as I know him.

Q. And you never met Mr. John I. Wells in this

transaction from the beginning to the end?

A. No, sir.

Mr. GORDON.—We offer in evidence timber and

stone land sworn statement, signed John A. Young-

kin, dated August 29, 1902; notice of publication

from the land office ; the non-mineral affidavit, dated

August 29, 1902, signed John A. Youngkin; Mr.

Youngkin 's testimony before the land office, dated

December 3, 1902; the cross-examination attached

thereto, signed by Mr. Younkin; and the testimony

of the witnesses on final proof; the certificates of

the register and receiver of the land office, dated De-

cember 3, 1902; and the deed, signed and executed

by John A. Youngkin, and wife, Susie A., to Horace

S. Rand, dated February 12, 1903, and the patent,

all to the northeast quarter of section 12, township

7 north of range 7 east, Boise Meridian.
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(John A. Youngkin papers marked Plaintiff's Ex-

hibit No. 54A to 54X, inclusive.)

Q. I understood you to say that your wife didn't

take up a timber claim?

A. She took up a claim.

Q. You and your wife made separate deeds for

your claims? Her's isn't embodied in this one?

A. No, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Youngkin, you testified that Mr. Downs,

at the time you went up to the land, showed you over

several sections? A. Yes, sir.

Q. And the one that you finally located upon was

the one that he showed you the corners to, and w^hich

you decided to take? A. Yes, sir.

Q. Did Mr. Downs tell you that you had to take

that particular claim, or did you simply depend

upon his better judgment in that matter and let him

select it for you?

A. No, sir, he told me—he showed me different

pieces there that I could have my choice.

Q. So Mr. Downs was selecting for you by sim-

ply recommending, and you adopted his suggestions.

Is that right? A. Yes, sir.

Q. At the time you went to the land office and

filed your first paper, which we call the application to

purchase, you had had no talk with anybody about

selling it when you got it? A. No, sir.

"^Q. And that is true at the time you made your

final proof? A. Yes, sir.
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Q. In your first application which you filed in

the land office, Mr. Youngkin, among other things,

you testified that you had then made no agreement

with any person, firm or corporation by which they

were to acquire any interest in the lands you were

applying to purchase, or that the entry was for the

benefit of any person other than yourself. That

was exactly true at that time, wasn't it?

A. Yes, sir.

Q. And the same thing is true of when you made

your final proof? A. Yes, sir.

Q. It is charged in the bill of complaint in this

lawsuit that you and others entered into a con-

spiracy with the Barber Lumber Company and a lot

of other fellows to defraud the United States out

of the piece of land you entered. Is that true or

false? A. I don't see it that way.

Q. It is not true, then? A. No, sir.

Q. And it is alleged in this complaint that you

entered this land under an agreement by which you

agreed that as soon as you got title you w^ould turn

it over to the defendants, or to some person that

they should direct. Is that allegation true of false ?

A. I didn't know of any agreement.

Q. I would like to have you give a definite an-

swer. Is that allegation, as I have stated it, true or

false? A. It is false.

Q. You said that Mr. Gibberd arranged for the

r^ale of this land, I think, with his and others, did

you not? A. Yes, sir.

Q. And your recollection is not very clear about
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tlie transaction?

A. No, sir, because at that time Mr. Gibberd and

I was living together, and we was all in one house,

and if I was out and anything happened he tended

to it, and anything of his the same way, I tended to

his.

Mr. KEIGWIN.—Where were you and Mr. Gib-

berd living at that time?

A. 1920 North Ninth.

Q. In this city? A. Yes, sir.

(Witness excused.)

[Testimony of Caroline Alexander, on Behalf of the

Complainant.]

CAROLINE ALEXANDER, prbduced as a wit-

ness on behalf of the complainant, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. KEIGWIN.)
Q. Mrs. Alexander, where do you live?

A. In Boise.

Q. How long have you lived in Boise ?

A. Eleven years.

Q. Your daughter is Mrs. Harry Eagleson, is

she not? A. Yes, sir.

Q. Do 3'OU live with Mr. and Mrs. Eaglescn?

A. Yes, sir.

Q. Were you living with them in 1902?

A. Yes, sir.

Q. In 1902 you made an entry of som«- land in

this state raider the Timber and Stone Act, did you
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not? A. I did.

Q. I show you now timber and stone land sworn

statement, dated October 7, 1902, and purporting to

be signed by you. Is that your signature to that

statement ?

A. Yes, sir, that is my signature.

Q. And after having made that statement you

went to the land office and offered proof in su])-

port of that entry, did you not?

A. Yes, sir.

Q. You remember that you made proof upon that

entry % A. Yes.

Q. I show you now the testimony of claimant in

timber and stone land entry, purporting to be your

testimonj^, and to have been signed and sworn to by

you on the 12th of February, 1903, and ask you if

that is your signature?

A. That is my signature, yes, sir.

Q. And I show you also the paper headed the

cross-examination of claimant, in connection with

direct examination, purporting to be sig^ned b}^ 3^ou,

and ask you if that is your signature?

A. Yes.

Q. I show you a deed dated 16th of February,

1903, between Caroline Alexander, a widow, party

of the first part, and Horace S. Rand, grantee, and

ask you if that is your signature? A. Yes.

Mr. KEIGWIN.—We offer in evidence the tim-

ber and stone land sworn statement of Mrs. Alexan-

der, and the notice for publication attached thereto,

and the testimony of the claimant, cross-examination
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of claimant on final proof, the receiver's receipt and

the register's certificate, both dated February 12,

1903, the patent (the patent doesn't seem to be

here. I think Mr. Gordon has been offering the pat-

ents with the understanding that they are to be sup-

plied), and the deed, dated February 16, 1903, from

Caroline Alexander, a widow, to Horace S. Rand,

and executed and attested by L. M. Pritchard, no-

tary public, to the east half of the northeast quar-

ter, and the north half of the southeast quarter of

section 34, township 7 north of range 8 east, Boise

Meridian.

(Caroline Alexander papers marked Plaintiff's

Exhibit No. 55A to 55H, inclusive.)

Mr. KEIGWIN.—Q. Mrs. Alexander, how did

you come to make this entry?

A. Mr. Eagleson suggested it.

Q. Your son in law? A. Yes.

Q. Who went with you?

A. Yes, Mr. and Mrs. Sensenig, Mr. and Mrs.

Eagleson, Mrs. and Mr. Nusbaum, Mr. and Mrs.

Clyde Eagleson, and Mr. and Mrs. Harry Eagleson,

and Charlie Eagleson was along.

Q. And you went up to the neighborhood of this

land which you afterwards entered?

A. We stayed the first night at Idaho City, and

the next day we went on to Kempner's ranch.

Q. Whom did you find up there? Anj^body be-

sides your own party?

A. Not at the time; there were others going and

coming.
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Q. Did you find anybody there that pointed out

to you land that was subject to entry ?

A. Mr. Downs.

Q. Was Mr. DoAvns up there?

A. He was there at the time.

Q. Did he show you the land you were to take?

A. Yes, sir.

Q. And you paid him $25?

A. I didn't. My son in law transacted my busi-

ness for me.

Q. Was Mr. Wells up there? A. No, sir.

Q. You don 't know Mr. John I. Wells ?

A. I didn't until day before yesterday, until he

was pointed out to me in the courtroom.

Q. You had no dealings with John I. Wells in

connection with this timber entry?

A. No, sir.

Q. Then you came back to Boise and went to the

land office? A. Yes, sir.

Q. And made this application which has been

put in evidence here? A. Yes, sir.

Q. Do you remember that you afterwards came

to make final proof?

A. I don't remember of going to the land office

but once. The next time my signature was signed it

was brought to the house.

Q. Mrs. Alexander, I think you are mistaken

about that, and if you will refresh your memory you

will remember that you went to the land office a sec-

ond time, something like three months after your

first entry.
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A. It may be; I don't remember.

Q. Do you remember where you got the money

to pa}^ for this land?

A. Yes, my son in law got it for me.

Q. Mr. Eagleson? A. Yes, sir.

Q. Did he give you the money, or did he pay it

for you?

A. He transacted the business for me.

Q. You don't know where he got the money?

A. I never asked him.

Q. He was in business here ?

A. He was in business, and I had money of my
own at the time, but it was loaned out.

Q. When you came to sell this land, with whom
did you deal^ or did you deal at all ?

A. I didn't deal at all; Mr. Eagleson transacted

the business for me.

Q. Did you go to Mr. Pritchard's office, or did

he come to your house?

A. He came to my house.

Q. Do you know Mr. Pritchard?

A. No, I don't know him. I don't remember

that he came; only that some gentleman came out

with my son in law when I sold it.

Q. You signed the deed and he took your ac-

knowledgment? A. Yes, sir.

Q. You are a widow?

A. I am a widow, yes, sir.

Q. Do you know Horace S. Rand? A. No.

Q. Did you ever know him?

A. I never knew him.
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Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Alexander, what was 3'Our son in law,

Harry Eagleson's business at that time?

A. He was in the ice business.

Q. What was Clyde Eagleson's business at that

time?

A. He was in the Capital Stand Bank.

Q. And you were a widow at that time?

A. Yes, sir.

Q. What is your present age ?

A. My age is now sixtj^'-four.

Q. You at that time, I think you said, had means

of your own, and that it was loaned out?

A. Yes.

Q. Did you understand, from your son in law or

others, that you had a right to enter this land, and

after you proved up and got final receipt that you

had a right to sell it? A. Not at that time.

Q. At the time you made the entry did you have

any arrangement for selling it ? A. Not at all.

Q. You intended at that time to hold it until

you got ready to sell it? A. Yes.

Q. At the time you filed this first paper in the

land office had you any arrangement or agreement

of any kind, in writing or otherwise, express or

implied, by which you had obligated yourself to

transfer that property when you got it to anybody ?

A. No, sir.

Q. Had you any such agreement when you made

final proof? A. No, sir.
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Q. It is charged in this complaint in this lawsuit

we are trying, Mrs. Alexander, that you entered this

land under an agreement by which you had promised

to turn it over to the defendants or some one they

should direct as soon as you got title to it.

A. I had no such understanding at all.

Q. It was never suggested to you by anybody?

A. Never was suggested to me by am^body.

Q. Was it j^our intention to exercise your right

as a citizen in a legal and lawful way and for your

own benefit entirely? A. Yes, sir.

Q. And that is what you did, is it not ?

A. Yes, sir.

(Witness excused.)

[Testimony of G-eorge Bayhouse, on Behalf of the

Complainant.]

GEORGE BAYHOUSE, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
The EXAMINER.—I suppose, gentlemen, there

is no objection to one of these gentlemen staying at

the door here to call witnesses for the attorneys.

Mr. ERASER.—We have no objection at all.

That's what the}^ are for.

Mr. GORDON.—Q. You are Mr. George Bay-

house, are you? A. Yes, sir.

Q. You made a timber and stone entry in 1902,

did you? A. Yes, sir.
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Q. You made a timber and stone entry in 1902,

did you? A. Yes, sir.

Q. Mr. Bayhouse, I show you timber and stone

sworn statement, dated September 24, 1902, and ask

you if that is your signature to it ? A. Yes, sir.

Q. I show you testimon}^ of George Bayhouse,

taken before the land office, dated March 13, 1903,

and ask you if that is your signature to that?

A. Yes, sir.

Q. I show you cross-examination attached, and

ask you if that is your signature 1 A. Yes, sir.

Q. I show you deed, signed George Bayhouse,

executed March 24, 1903, running to Horace S. Rand,

and ask you if you signed and acknowledged that

deed? A. Yes, sir.

Q. That is your signature to it ?

A. Yes, sir.

Q. Who first spoke with you about taking up

one of these claims, Mr. Bayhouse?

A. I guess it was a year previous, or two years

previous, I don't know which, there was a man that

worked in the hardware store, and one of the clerks

there, Charlie Peterson, mentioned about taking up

a claim, and I asked him if there was any chance—

I

would like to find out for myself. After that time

I listened around, and whenever I heard of any op-

portunity to take up a claim I went up.

Q. Who did you listen to, do you remember ?

A. No, I don't know. I heard it all over, but I

couldn't tell you. I was watching the entries at that

time, and as soon as I got a chance to go I went.
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Q. Did Mr. Peterson tell you how much he had

made out of his claim ? A. No, sir, he did not.

Q. Didn't say anything about it?

A. No, sir.

Q. Did Mr. Peterson tell you anything about Mr.

John I. Wells, or tell you to go and see him I

A. No, sir.

Q. Did you know Mr. Wells ? A. Yes, sir.

Q. And who made up the party that you went

with to view this land 1

A. There was mj^self and brother Frank, and my
sister, Mrs. Bilderback, and my sister in law, Mrs.

Delilah Bayhouse.

Q. Did Mr. George Bayhouse go with you?

A. That's myself.

Q. And who arranged for the team?

A. I did.

Q. Who located you ? A. Mr. Downs.

Q. Did Mr. Downs give you a description of that

land ?

A. He didn't give me a description of it; he

showed me the corners and read them at the time we

were there. He didn't give me a description to take

away with me.

Q. Where did you get the description ?

A. Here in Boise.

Q. Who from? A. Mr. Kinkaid.

Q. When you returlied did you go to see Mr. John

I.Wells? A. Yes, sir.

Q. That was when you returned?

A. Yes, sir.
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Q. And what did you go to see him for?

A. I went to him to get the location, and he told

me to go to Mr. Kinkaid.

Q. You went to see Mr. Wells to get the descrip-

tion of the land? A. Yes, sir.

Q. That was the day after your return?

A. Yes, sir.

Q. Did Mr. Downs return with you ?

A. No, sir.

Q. Do you know whether he remained up there?

A. Yes, sir, he was there when I left.

Q. And.this sworn statement that I showed you,

which is the first paper you filed in the land office,

who prepared that paper for you ?

A. I don't know who did prepare this paper. I

don't see the description in this—yes, here it is.

That is the paper I got of Mr. Kinkaid.

Q. What did Mr. Kinkaid charge you for pre-

paring that paper? A. Nothing.

Q. And was it prepared when you went there ?

A. No, I think I had to go the second time, as

near as I remember.

Q. Did you go the second time the same day ?

A. Yes, sir, I believe it was the same day, in the

forenoon and the afternoon, my recollection of it.

Q. To whom did you pay the locating fee?

A. I paid it to Mr. Wells.

Q. That is Mr. John I. Wells?

A. Yes, sir.

Q. How much was it ? A. $25.

Q. And then you filed that paper in the land office ?
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A. Yes, sir.

Q. Did any of the other parties that you were

with that you have named go to Mr. Kinkaid's office

with you at the time you got this paper %

A. No, sir.

Q. You went alone % A. Yes, sir.

Q. Were any of them there when you went ?

A. They went separately. None of my party was

with me.

Q. I say separately—I didn't wish to assume that

they had gone there. It was the form of the ques-

tion. What did you propose to do with this prop-

erty when you located on it ?

A. I expected to make something out of it if it

was possible.

Q. Did you know anybody at that time that was

buying % A. No, sir.

Q. Hadn't heard of anybody that was buying tim-

ber claims?

A. No, sir. I just knew that it was being bought,

understood that it was being bought, but didn 't know^

anything about parties that was buying it.

Q. Were you taken to one timber claim when you

were up there with Mr. Downs, and shown that %

A. Yes, sir.

Q. That was the one you were to take %

A. Yes, sir.

Q. And the rest of the party—w^as it done the

same way? A. Yes, sir.

Q. Now, shortly after you made your original

filing you had to go to the land office and make your
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final proof? A. Yes, sir.

Q. And you had to pay some money at that time ?

A. Yes, sir.

Q. How much was that that you paid %

A. $400.

Q. Do you remember where you received that

money with which you paid that $400?

A. I had the money myself.

Q. Do you remember how long you had had it?

A. Oh, I had had money for years before that

time ; I was in the hardware business ever since I was

eighteen, and saved money every year. Sometimes

I would have it in the safe, and sometimes in the

bank, and sometimes on the books credited up.

Q. I mean that particular money you paid at the

land office. Do you remember where you got it from

the day you paid it at the land office?

A. Yes, sir, I got it out of the safe.

Q. It was in cash, was it ? A. Yes, sir.

Q. And do you know how long you had had it in

the safe? A. No, I don't.

Q. Had you had it in there a day, or six months,

or how long ?

A. I don't know as I had had it in there very long,

because I had just come back from the east. I had

been away from the city and just got back from the

east in time to prove up.

Q. Now, before you had gotten your final proof,

had you made any negotiations to sell this?

A. No, sir.

Q. Do you know whether Mr. Henry Bayhouse
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sold before you did or not %

A. Yes, sir, he did.

Q. How long did lie sell before you ?

A. I don't know about that because I was back

east when he proved up and sold it.

Q. Do you know how long he proved up before

you did? A. No, sir, I don't know that.

Q. Did he tell you to whom he had sold?

A. Yes, sir.

"qT To whom?
A. I went to him to find out where I could dis-

pose of it, and he told me to go to Mr. Kinkaid.

Q. And you went to Mr. Kinkaid ?

A. Yes, sir.

Q. What was your idea of the value of this prop-

erty, Mr. Bayhouse ?

A. I hadn't much of an idea. I don't know that

it ever entered my head to calculate what it was

worth.

Q. How long after you paid your money into the

land office and got your proof did you sell this land %

A. It was about ten, or eleven, or twelve days.

Q. How long after you made your proof did you

start negotiations for the sale of the land ?

A. Well, I went up—I don't know—the day be-

fore I sold it I went up there, and the next day the

papers were made out, and I sold it.

Q. Did you go to see Mr. Pritchard ?

A. Kinkaid.

Q. At his office ? A. Yes, sir.

Q. And did you tell him what you went there for ?
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A. Yes, sir.

Q. What did you say to him ?

A. I told him I had a receipt for the location, tim-

ber location, and I would like to sell it if he was buy-

ing, and he said he was.

Q. Now, that is the first time that anybody had

talked with you about purchasing this property,

either before you entered or after you entered it,

except Mr. Bayhouse, your brother ?

A. Yes, sir.

Q. When Mr. Kinkaid prepared those papers for

you did he suggest to you that he was buying timber

claims in that locality?

A. He didn 't say anything at all in that respect

;

just said he would make out the papers.

Q. Did Mr. Wells, on the occasion that you saw

him, state that he knew of anybody that was buying

property? A. No, sir, I didn't ask him.

Q. Did he venture it himself ? A. No, sir.

Q. Did you sell to Mr. Kinkaid the day you were

there? A. Yes, sir.

Q. x4.nd made the deed that day ?

A. Yes, sir, or the next day after ; I went one day

and made the deed the next day.

Q. You left the papers with him that you got at

the land office, the receipt? A. Yes, sir.

Q. Did he pay you that day ?

A. He paid me the day I signed the deed.

Q. How much did he pay you ? A. $800.

Q. Do you remember whether it was his personal

check? A. Yes, sir.
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Q. What did you do with the check f

A. I took it to the First National Bank.

Q. Deposit it or get the cash %

A. I don't remember what I did with it now; I

think I deposited it.

Q. Did you notice that the consideration men-

tioned in the deed when you signed it was $1000 %

A. I don 't remember that now. I see that it is.

Q. Did you notice to whom the deed ran, who was

the grantee in it?

A. Yes, sir, I read the name at the time, but I had

forgotten it.

Q. Did you know Mr. Horace S. Rand?

A. No, sir.

Q. Had 3^ou ever heard of him before?

A. No, sir.

Q. Before whom did j^'ou acknowledge this deed ?

A. I think before Pritchard.

Q. Did he have an office in the same building with

Mr. Kinkaid?

A. No, sir, I think we went over to the Sonna

building.

Q. You and Mr. Kinkaid went over to Mr. Prit-

chard 's office? A. Yes, sir.

Q. Had you heard it stated, or rumors to the ef-

fect that these parties that you named were purchas-

ing timber claims? Had you heard that they were

even asking people to enter into agreements with

them to sell the land ? A. No, sir.

Q. Were you ever asked to make any other deed

but this one ? A. No, sir.
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Q. And I assume then that you never did make

but the one deed? A. I never did.

Q. Do you know when your brother Frank sold

his, and to whom he sold it %

A. He sold it while I was in the east.

Q. And Mrs. Lilah Bayhouse, do you know when

she sold hers?

A. She sold while I was east.

Q. And Mrs. Bilderback?

A. While I was in the east.

Q. Did you meet Mr. Harry S. Worthman in this

transaction at all? A. No, sir.

Mr. GORDON.—We offer in evidence the sworn

statement of George Bayhouse, dated September 24,

1902 ; his testimony on final proof before the land of-

fice, dated March 13, 1903; the cross-examination

identified by Mr. Bayhouse, and signed by him, at-

tached; the testimony of the witnesses before the

land office; the non-mineral affidavit of Mr. Baj^-

house, dated September 24, 1902 ; the proof of publi-

cation; the certificate of the register and receiver of

the land office, dated March 13, 1903; the patent; and

the deed, dated March 24, 1903, of George Bayhouse

to Horace S. Rand, all to the northeast quarter of

section 28, township 7 north of range 8 east, Boise

Meridian.

(George Bayhouse papers marked Plaintiff's Ex-

hibit No. 56A to 56M inclusive.)

Gross-examination.

(By Mr. BUNDY.)
Q. Mr. Bayhouse, I was wondering why there was
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such a long lapse of time from the time you first filed

until you made your final proof. Sixty days it ordi-

narily runs, and I notice by the notice of publication

filed here that as it was first written you were to

prove up on the 13th of January, and that was

changed to Friday, the 13th of March.

A. Yes, sir, I was interested in a mining proposi-

tion, incorporated mining proposition, and the presi-

dent was here, and I was secretary of it, and we

had business to go back to Danville, Illinois, the home

of the stockholders of the corporation, and I had to

be gone sixty days, and I went to the land office and

asked them to extend that time.

Q. It probably had to be republished, didn^t it?

A. No, sir, not that I know of.

Q. Mr. Baj^house, I have been waiting for some

witness who could tell the Court, somewhat in detail,

the extent to which the people of this city, men,

women, business men, and others, at or about this

time when you made your application, were avail-

ing themselves of their rights under the Timber and

Stone Act, and I think perhaps you would be a good

one to tell it

.

Mr. KEIGWIN.—We object to that on the ground

that it is palpably immaterial.

A. The road was lined with people going up there

and coming back while I was on the road, and I don't

remember how long I stayed there; I think it was

three days. It took a day to drive up and back, and

there wasn't a day that I was up there but what may-

be three rigs, two or three or four or more came up
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there.

Q. Now, speaking generally, what class of people

was it that were availing themselves of their rights *?

A. They were all a good class of citizens.

Q. People in business here, largely?

A. Yes, sir.

Q. And their wives?

A. Yes, sir, all professions.

Q. It was sort of a fad ? A. Yes, sir.

Q. They would make up a sort of combination

picnic party and location party ?

A. That's what I did, went up hunting, fishing,

tried to get a deer, but couldn't find it.

Q. Then it wasn't necessary for Mr. Downs, or

Mr. Wells, or anybody else to go around soliciting

people to take timber and stone claims ?

A. Not so far as I was concerned, they didn't

have to come to me ; I was looking them up.

Q. Now, with reference to Mr. Downs locating

you, you said he pointed out a particular piece that

you could take. You don't wish to be understood that

he said that waa the only piece you could take ?

A. Not at all.

Q. And his direction to you was as your employee,

advising you w>iat he thought was one that was of

sufficient value to warrant you in taking it ?

A. Yes. su*-

Q. You didn't understand that Mr. Downs was

locating you foir somebody else? A. No, sir.

Q. But your understanding was that he was ad-
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vising you to enter one that was sufficiently valuable

to enter %

A. Yes, sir, that was all. I am pretty well ac-

quainted with the mountains myself, and if the tim-

ber hadn't suited me I wouldn't have taken it.

Q. I think you said that Mr. Downs, as you re-

membered, didn't give you a description. Do you

know whether he gave any of the party the descrip-

tions ?

A. He just gave me them verbally; he just told

me the township corners; he told me that verbally

when I was there.

Q. Did you make a note of it %

A. No, sir, I did not.

Q. Did any of the other parties have any descrip-

tion?

A. As far as I went—I went to two other loca-

tions, my sister and my sister in law—I went with

them to their locations, and then departed from the

company and brought the ladies home.

Q. Did he send back any note or anything to Mr.

Wells that you know about?

A. Mr. Wells was with the party.

Q. Up there at that time ?

A. Yes, sir.

Q. So, when yow got down here you paid Mr.

Wells the locating fee? A. Yes, sir.

Q. You understood at that time that Mr. Wells

and Mr. Downs were in partnership as locators ?

A. That is as I understood it.

Q. And Mr. Wells, instead of making out the
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papers, suggested your going to Mr. Kinkaid?

A. Yes, sir.

Q. Did he give you to understand that Mr. Kin-

kaid had anything to do with this partnership ?

A. Not that I know of.

Q. Simply suggested that he was a man who

knew how to make out papers? A. Yes, sir.

Q. And you went there ? A. Yes, sir.

^. At the time you made your original applica-

tion to purchase this land, Mr. Bayhouse, had you

entered into any kind of agreement, in writing or

verbal, express or implied, by which you had agreed

to turn over the land you might acquire from the

Government, or any interest in it, or the timber upon

it, to any of the defendants in this action, or to any

other person? A. None whatever.

Q. Had you entered into any such agreement at

the time you made your final proof?

A. No, sir.

Q. It is alleged in this bill of complaint in this

action w^e are now trying that you made this timber

and stone entry pursuant to a conspiracy and agree-

ment with the Barber Lumber Company, and the

other defendants named, by which you had agreed

to turn it over to them as soon as you got it. Is that

true or false ?

A. I certainly did not.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Mr. Bayhouse, were you acquainted with Mr.

Downs before you met him up there in the woods ?
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A. No, sir.

Q. That was the first time jom had seen him?

A. Yes, sir.

Q. Were you acquainted with Mr. Wells before

3^ou met him here in this business ?

A. I know him by sight for maybe a year or two

before I had ever met him.

Q. Had you had any personal acquaintance with

him? A. No, sir.

Q. Ever spoken to him since ? A. Yes.

Q. Had any business with him since?

A. No, sir.

Q. Did you know Mr. Kinkaid?

A. Yes, sir.

Q. Personally ?

A. Yes, sir, he used to come into the hardware

store to buy goods.

Q. Had you had any professional relations with

him? A. No, sir.

Q. Had you known Mr. Pritchard?

A. Yes, sir.

Q. Was he a lawyer?

A. I think that was what he was doing, yes, sir.

Q. Had 3^ou had any business or professional re-

lations with him ?

A. No, sir, not only in a business way. There

was hardly a man in the county that didn't buy

hardware. I was bookkeeper and clerk there, and

sold goods personally, and kept the books, and knew

at one time every man's name in the county.

Q. Do you know Mr. Eraser, one of counsel for
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the defendants here? A. Yes, sir.

Q. Have you had any conversation with Mr.

Fraser about this case since you were subpoenaed as

a witness? A. No, sir.

Q. Had no conversation with him about any-

thing? A. No, sir.

Q. You met him in the hall and talked with him ?

A. Yes, sir.

Q. But not about this case?

A. About some evidence in this case. I spoke to

him about some evidence my sister had given in this

case. She spoke to me and I went to him.

Q. Who is your sister?

A. Mrs. Emma Bilderback. She came to me and

told me she had made a mistake and wanted to know

if she could be corrected, and I went to Mr. Fraser

and asked him about it, and he told me if she wanted

to come back she could do so.

Q. Did you say anything to Mr. Gordon or me
about it? A. No, sir.

Q. That was the extent of your conversation?

A. Yes, sir.

Mr. BUNDY.—I didn't ask you what your busi-

ness was in 1902.

A. I was clerk and bookkeeper in a hardware

store.

Mr. KEIGWIN.—^^Q. Have you, since you have

been subpoenaed, been requested by any of the

representatives of the Government to be interviewed

in one of the rooms here ? A. Yes, sir.

Q. When was that? A. Saturday.
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Q. Was the man who wanted to interview you

either of the attorneys here?

A. No, sir.

Q. Some other man ? A. Yes, sir.

Q. You don't know who or what he was?

A. No, sir.

Q. So far as you know, have all the witnesses

—

do you know of other witnesses who have been re-

quested to go to one of these rooms and be inter-

viewed by someone not connected with the case?

A. Yes, sir.

Q. Mr, Bayhouse, do you know the name of the

gentleman who interviewed you on behalf of the

Government last Saturday?

A. I think his name is Watts.

Q. You didn't know what official position he

held? A. No, sir.

Q. And he asked you some questions?

A. Yes, sir.

Q. Took you over very much the same ground

Mr. Gordon has taken you over this morning?

A. Yes, sir.

Q. And made notes? A. Yes, sir.

Q. I show you this paper, and ask you if that

appears to be the paper?

A. I didn't pay any attention to him. I didn't

look over to see what he wrote there. This may be

the same paper. I couldn't say. He was writing on

a paper, but I wasn't looking at what he wrote at

all; he was writing with a lead pencil.

Q. And he appeared to be taking down what you
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said? A. Yes, sir.

Q. Make himself disagreeable?

A. No, sir.

Q. Make any threats? A. No, sir.

Q. Intimate that you weren't telling the truth?

A. No, sir.

Q. Make any promises to you ? A. No, sir.

Q. Simply talked to you?

A. Asked me some questions, the same as I have

been asked here.

Q. You had no reason to conceal anything?

A. No, sir.

Recross-examination.

(By Mr. BUNDY.)
Q. You mean, Mr. Bayhouse, that they asked you

the same questions and you told them you would

testify

—

A. No, sir, I didn't tell him I would testify to

anything.

Q. They asked you the same questions, but you

told them you would testify?

A. Maybe the same questions.

Q. As to the way you came to enter the land, and

how you paid for it, and whether there was any

agreement, and all that sort of thing, and you told

him there was not, the same as you have told here ?

A. Yes, sir.

Q. And notwithstanding that you have been here

to testify? A. Yes, sir.
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Redirect Examination.

(By Mr. KEIGWIN.)
Q. And you told him the truth, the same as you

had tried to tell here? A. Yes, sir.

Q. You have had some conversation with Wells

about this transaction? A. Yes, sir.

Q. Have you had any conversation since you

have been subpoenaed in this case ?

A. Yes, sir.

Q. What did he say to you?

A. I couldn't say exactly what was said, but we

had conversations in regard to the testimony that

was offered, the weight of it and so on.

Q. About what was testified to by other wit-

nesses? A. Yes, sir.

Q. He told you what the other witnesses had

said?

A. No, not particularly; I don't know what the

conversation did amount to. It didn't amount to

anything, only that people had made these entries,

and what some of the witnesses had sworn to.

Q. Where did these conversations take place?

A. Down in the hall.

Q. How often had he spoken to you?

A. I couldn't tell you that. We would speak

every day ; maybe it would be sometimes on one sub-

ject and sometimes another, not necessarily talking

on this case. Sometimes we would talk two or three

times, or a dozen' times, and maybe not about this

case, and then maybe it would come up and we would

talk about this case.
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Q. What, in a general way, did he say about this

case*?

A. I can't remember; there was nothing only

discussing what evidence had been offered.

Q. Did he saj^ to you that he thought the Gov-

ernment wasn't making very much of a case?

A. No, sir.

Q. He didn't say that! A. No, sir.

Mr. BUNDY.—Q. Mr. Wells didn't assume to

ask you what you were going to testify to?

A. No, sir.

Mr. KEIGWIN.—Q. You say he didn't ask you

what you were going to testify to?

A. No, sir.

Mr. KEIGWIN.—Mr. Examiner, we would like to

have the record show that Mr. Wells was present at

the session this morning, with the exception of a few

short absences from the room, and that he was the

only person who was not either of counsel or a wit-

ness, or the Examiner, or the stenographer, who was

present in the room during this time.

Mr. BUNDY.—In other words, that there wasn't

any larger audience; that there was a small audi-

ence.

(Witness excused.)

Here an adjournment was taken until two o'clock

of the same day, at which time court met, pursuant

to adjournment, the Examiner and counsel for the

respective parties being present.
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FRANK BAYHOUSE, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Frank Bayhouse ?

A. Frank Bayhouse.

Q. And what is 3^our business, Mr. Bayhouse ?

A. I am engaged in the florists and mining busi-

ness.

Q. What was your occupation in 1902 ?

A. Miner.

Q. And you were engaged in mining at that time ?

A. Yes, sir, I was engaged in mining at that time.

Q. I will ask you if you took up a timber and

stone claim in 1902 ?

A. Well, if that has reference to the time, of

course I couldn't state the time.

Q. I show you timber and stone land sworn state-

ment, dated September 24, 1902, and ask you if you

signed that? A. Yes.

Q. And 3^ou filed that paper in the land office ?

A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-

tember 24, 1900, this is dated, and also dated at the

end,—the certificate shows September 24, 1902—and

ask you if you signed that. A. Yes.

Q. I show you testimony of Frank Bayhouse on
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final proof before the land office, dated February 5,

1903, and ask you if that is your signature ?

A. That is my signature.

Q. I show you the cross-examination attached,

and ask you if that is your signature ?

A. It is, yes, sir.

Q. I show you deed made by Frank Bayhouse,

February 17, 1903, running to Horace S. Rand, and

ask you if that is your signature ? A. Yes, sir.

Q. And you acknowledged that deed, did you?

A. I acknowledged it, yes, sir.

Q. Who first spoke with you about taking up a

timber claim ?

A. It was my brothers, Henry and George Bay-

house.

Q. What did they say to you about it ?

A. They told me that timber land was being taken

up, and that they knew of several parties who were

taking up timber land, and that it was a good invest-

ment.

Q. Did they tell you of anybody that was selling

timber claims ?

A. Any parties that were selling timber claims'?

Q. Yes. A. Not to my knowledge.

Q. Did you know anybody that was buying tim-

ber claims at that time ?

A. Not to my personal knowledge.

Q. Did I understand you to say you didn't know

anybody that was purchasing timber claims at that

time ?

A. I did not know anybody to my knowledge,
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although I heard there had been.

Q. Did you know who the people were that were

purchasing lands % A. No, I did not.

Q. And you eventually got it in your mind to

take up a timber claim, and went up to view the land ?

A. Yes, sir.

Q. Did you go with your brothers when they

went ?

A. I went with George Bayhouse, and my sister

in law, and my sister, Mrs. Bilderback.

Q. And who was your sister in law?

A. Mrs. Bayhouse.

Q. Where did you go, what place ?

A. Kempner's ranch, Boise county.

Q. Did you know who was going to locate you be-

fore you went there.

A. I did not; I had made no arrangements for

any locator.

Q. And you met the locator there?

A. I met him at Kempner's ranch.

Q. What was his name ?

A. Patrick Downs.

Q. Did you have any arrangement there with Mr.

Downs about what he was to be paid for locating

you ? A. No, nothing at all.

Q. And he located the party ?

A. He located the party.

Q. Did he locate you on a certain piece of land, or

did he take you over a number, and give you your

choice ?

A. No, he located me on a separate piece of land.
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Q. Took you out to a certain piece of land and

said,
'

' That 's the piece for you ? '

'

A. He took me out and says "How's this?" He
says, "This is your corner," and pointed to the cor-

ner ; I saw the corner on a tree.

Q. He pointed you out a piece, as I understand,

and said "This is yours. How is it—all right?"

Is that right ? A. Yes, sir.

Q. Did he give you a description of it or did you

get the description after your return here ?

A. I got the description after I returned here, but

he showed me the corners at that time.

Q. Who did you get the description of the land

from? A. I got that from Mr. Kinkaid.

Q. Did you see Mr. Wells after you came back

before you went to Kinkaid 's office ?

A. I think that, to my knowledge now, that I

went to Mr. Kinkaid 's office first.

Q. And did you go to Mr. Wells the same day ?

A. Mr. Wells—I couldn't state whether I went to

Mr. Wells the same day or not.

Q. Did Mr. Downs tell you to go to Mr. Wells to

get your description ?

A. I asked Mr. Downs who I should pay for

locating me, and he says, "Go settle with Mr. Wells."

Q. Did you know Mr. Wells before that ?

A. I had met him in the Basin several years pre-

vious to that—just how many I couldn't state—but

he was a young man at that time, and he had changed

so that I didn't know him, and I never saw him since
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till that time I went up there to pay him for being lo-

cated.

Q. And the day you jDaid him for this, did he give

you a description of the land, or where did you get

that from, with which to have your papers prepared ?

A. Mr. Kinkaid prepared the papers; I merely

paid Mr. Wells the $25 for locating.

. Q. Did Mr. Downs tell you to go to Mr. Kinkaid 's

office ? A. No, I don 't think he did.

Q. Why did you go there ?

A. Well, the boys told me, I believe that Henry

and Al were located previous to my location, and they

told me where to go.

Q. Didn't Downs say anj^thing about it?

A. Not that I have knowledge of, no.

Q. Where did you expect Mr. Kinkaid to get a

description of this property ? You didn 't have it ?

A. I supposed that he knew his business. I sup-

posed—afterwards it came to my mind that thej^

were locating timber and knew what they were doing.

Q. Did you understand that Downs had sent or

would send the description to Mr. Kinkaid?

A. I understood that I would get the plat of my
claim after I got here to Boise.

Q. Who did you understand you would get it

from?

A. I didn't understand at that time w^ho was to

give them to me.

Q. You did get your papers from Mr. Kinkaid?

A. I got my papers from Kinkaid.

Q. And the first paper, the sworn statement, did
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Mr. Kinkaid prepare that for you?

A. That is my signature all right.

Q. I mean—that is the first paper you filed in the

land office—did you get that paper from Mr. Kin-

kaid?

A. Yes, sir, I got the first paper from Mr. Kin-

kaid.

Q. And that is the paper you filed up in the land

office? A. Yes, sir.

Q. Did Mr. Downs, or Mr. Wells, or Mr. Kinkaid

indicate to you at that time that they were purchas-

ing these timber claims or knew somebody that

would,purchase them from you?

A. No, sir, they never spoke a word to me. In

fact I never met Mr. Kinkaid before I went up to

get my first papers.

Q. Did you pay Mr. Kinkaid for drawing this

paper for you? A. No, I don't think I did.

Q. And you took that to the land office, and then

you filed it? A. Yes, sir.

Q. Then you had to publish this land?

A. Yes, sir.

Q. Advertise it ? A. Yes.

Q. And did you name your witnesses, or did some-

body furnish them for you?

A. As to that I couldn't state, although I knew

the parties that were up there at the time I was there,

and they were my witnesses.

Q. Was Mr. John I. Wells up there at that time ?

A. Yes, sir. He went out with us.

Q. He went with you?
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A. He went with us.

Q. Did you meet him there, or did you go from

Boise with him?

. A. No, I think he came a day after, because we

were there two or three days before we located.

Q. You saw him up there? A. Yes, sir.

Q. Have any talk with him up there %

A. I did not, not with reference to these claims

at all; the matter wasn't introduced at all.

Q. Did he come back with you?

A. No, he left the same day we did; I believe he

came to Boise a few hours ahead of us.

Q. There wasn't anything said to you then about

paying Mr. Wells ? A. No, there was not.

Q. That money, about paying Mr. Wells ?

A. No, I asked Mr. Downs about who I was to

pay, and he said it would be all right to pay Wells

in Boise.

Q. I notice here what they call a notice for pub-

lication. Where did you get that, if you know?

Did Kinkaid prepare that?

A. I couldn't state positively.

Q. Did he go to the land office with you ?

A. He did not.

Q. Did Mr. Kinkaid prepare the non-mineral

affidavit you swore to?

A. Well, that is my signature all right, and I

suppose that he must have ; the first papers were pre-

pared there.

Q. It is dated the same day as the first papers.

Do you know Mr. Kinkaid 's handwriting?
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A. No.

Q. After you filed these papers in the land office,

in sixty or ninety days it came time to make your

final proof. Do you remember the occasion of going

to the land office and making your proof ?

A. I do.

Q. Do you remember how much money you paid

at the land office at that time ?

A. I paid them four hundred and some odd dol-

lars.

Q. Do you know how much?

A. I couldn't state exactly.

Q. Do you remember whether you paid that in

check or in cash ? A.I think I paid it in cash.

Q. Do you remember where you got the money

from that you paid it with? A. Yes, sir.

Q. Please state.

A. From Henry Bayhouse.

Q Did you give him a note for it?

A. I think not.

Q. Did you pay any interest on it?

A. I understood that I was paying interest on

it, and did pay interest on it.

Q. Do you know where he got it from?

A. Peter Sonna, so he told me.

Q. And you were to return this money when?

A. I was to return it.

Q. Repay it afterwards?

A. I was to repay it when I got the money to do

so.

Q. Was any time fixed ? I mean, did you borrow
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it for a week, or six months, or wasn't there any

time ? A. Indefinitely.

Q. And who were you to repay it to, Mr. Bay-

house or Mr. Sonna ?

A. I was to pay it to Mr. Bayhouse.

Q. Which Mr. Bayhouse was this?

A. Henry Bayhouse.

Q. Now, how much did you calculate that this

land, or the timber on the land, was worth?

A. Well, I thought it was worth about $1 or $1.25

a stump.

Mr. BUNDY.—Per thousand stumpage ?

A. Yes.

Mr. GORDON.—Q. And how much did you ap-

proximate it would all come to ? I mean, how much

was the land and the timber on it worth?

A. Well, I supposed probably—I don't know—

I

should judge about a million feet on it or a little

over; I hadn't figured it up at that time.

Q. How much would that be worth ?

A. It would be according to the number of feet

in a tree.

Q. I mean, how much did you think this claim

was worth ?

A. I thought probably it was worth $2,000 at the

time.

Q. And you made your final proof on February

5, 1903. Is that correct?

A. I guess so, yes, sir.

Q. And how long after that was it that you were

approached or approached somebody with the view
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of selling this property ?

A. I received a letter—if I remember right, I

was over at the Uinta mine, in the Pearl Mining Dis-

trict—and I received a letter there from my brother,

stating that if I wanted to sell my claim I should

come—that there was parties offering money for the

claim.

Q. And you went in, and who did you go to see to

sell it ? Or did someone come to see you ?

A. There was no one came to see me at all. I

went to the same iDarties my brothers had sold to.

Q. Who was that? A. Mr. Kinkaid.

Q. Did you tell him you had your receipts there,

and was there to do business, to sell this property ?

A. Yes, sir, and I told him that if he wanted my
timber claim—that I understood that everybody had

sold—and if we could agree on the price he could

have it.

Q. How much did he offer you for it ?

A. If I am not mistaken, he offered me $750, and

he says he had been to considerable expense, and he

wanted me to remit him some of this money, a rake-

off.

Q. What did you understand he meant by he had

been to a great deal of expense ?

A. I understood that he wanted to make a little

more money, that was all. I inferred that he was

buying up this timber land and he wanted to make

some money on it.

Q. That he was buying it for somebody else and

wanted to make something on it himself ?
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A. No, I thought he was buying it for himself for

an investment.

Q. Then you made the deed ?

A. I deeded it to him—not for $750—1 think I

got $800.

Q. And you read the deed over that you signed?

A. Yes.

Q. Did you notice that this was a grant to Horace

S. Rand? A. Yes, I noticed it was.

Q. Did you still think then that he was buying

for himself, or for Mr. Rand?

A. I didn't think anything of it at that time.

Q. How many times did you see Mr. Kinkaid

with reference to selling this property ?

A. Only once.

Q. And you made the deed at that time, and ac-

knowledged it before Mr. L. M. Pritchard ?

A. Yes, sir, Mr. Pritchard, in the Sonna Build-

ing.

Q. Did you go out across the street with Mr. Kin-

kaid ? A. No, sir, I went alone.

Q. Had you known Mr. Pritchard before ?

A. I had known him by sight—never spoke to

him.

Q. Who introduced you to him, or did you intro-

duce yourself to him and tell him what you came

for? A. Yes, sir.

Q. And Mr. Kinkaid gave you this money in

check or cash?

A. He gave it to me in check.

Q. What did you do with the check?
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A. I cashed it.

Q. Do you remember what bank it was drawn on %

A. I tell you, the bank has moved since then, and

I couldn't tell you what bank it was. It was in the

same building that the Boise National is now.

Q. And was that check for $800 %

A. The check was for $800.

Q. You first paid Mr. Sonna the money you bor-

rowed %

A. I didn't pay him. My brother paid him, with

interest.

Q. Do you remember how much it was that you

got from your brother ?

A. I couldn't state positively.

Q. What is your best recollection ?

A. In the neighborhood of $400.

Q. And were you ever asked to make another

deed, or did you make another deed to this property ?

A. No, sir, I never did
;
just the one deed.

Mr. GORDON.—We offer in evidence the timber

and stone sworn statement of Frank Bayhouse, dated

September 24, 1902; the notice for publication, dated

September 24, 1902; affidavit as to the non-mineral

character of the land, dated September 24, 1902 ; the

testimony of claimant on final proof, dated Feb-

ruary 5, 1903; the cross-examination thereto at-

tached; and the testimony of the witnesses, and the

cross-examination thereof, on final proof ; the certifi-

cates of the register and receiver, dated February

5, 1903 ; the patent ; and the deed, dated February 17,

1903, made by Frank Bayhouse, to Horace S. Rand,
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to the north half of the southeast quarter, and the

north half of the soutwest quarter of section 19, town-

ship 7 north of range 8 east, Boise Meridian.

(Frank Bayhouse papers marked Plaintiff's Ex-

hibit No. 57A to 57N inclusive.

)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Bayhouse, you were asked some questions

about the manner in which Pat Downs located you

up there, apparently with the intention of conveying

the idea that Mr. Downs was just telling you what

your timber was, and that he and not you was mak-

ing the selection. Now, I understand, at that time

Pat Downs was simply acting as your locator and

cruiser and employee in selecting a place for you to

locate on if you wanted to, or what was your under-

standing I

A. Well, my idea was that he knew the timber

better than I did, and if the piece suited me I would

take it.

Q. You didn't understand that you were under

any obligations to take whatever he told you to %

A. No, I did not.

Q. These descriptions of the land, which were

afterwards used in making these papers before the

land office, I suppose you don't know whether Mr.

Wells brought them down, or how they got here %

A. I couldn't say.

Q. In any event, they were brought down by some-

one, and the papers prepared in Mr. Kinkaid's

office which you filed? A. Yes, sir.
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Q. Now, at the time you filed your original

papers, Mr. Bayhouse, you signed a paper, like other

entrjanen, in which, among other things, you said

that at that time you had not entered into any agree-

ment, of any kind or character, express or implied,

by which the title you might acquire from the Gov-

ernment to this entry should inure in whole or in

part to the benefit of any firm or corporation. That

was absolutely true at the time, was it not? That

is true, is it not f A. Yes, sir.

Q. It is and it was equally true at the time you

made your final proof % A. Yes, sir.

Q. It is alleged that you made this timber and

stone entry for the benefit of the Barber Lumber

Company and the other defendants named. Is that

true or false ? A. I did not.

Q. It is alleged that you made that entry pursuant

to an agreement that as soon as you got title you

would convey it to the defendants, or one of them,

or to some person they would say %

A. I had no agreement of any kind.

Q. So that allegation is false?

A. Yes, sir.

Q. Well, you say you concluded to sell your land

for less than you though it was worth?

A. Everyone had sold around us, and there wasn't

a sufficient number of us to hold out, and we couldn't

do anything with the timber.

Q. As a matter of fact, Mr. Bayhouse, at or about

that time, wasn't there quite a move among people

who had located to hold out for a higher price and
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refuse to sell for the price that was then going ?

A. Yes, sir.

Q. It was called among the entrymen an attempt

to form a pool, to hold out for a better price.

A. I understood that there was remarks passed,

but no one ever broached the subject to me, only in

conversation that they would hold out if the rest did.

Q. The idea being that one piece of land would

have to be sold anyway, but if they had a large

enough tract it would be an inducement for manu-

facturers to pay a larger price *? A. Yes, sir.

Q. That was common talk among the entrymen on

Crooked river? A. Not on Crooked river.

Q. I meant among the people who had located

there.

A. Yes, I understand. I didn't hear anyone say

anything about this only my brothers.

Q. But you did know that there was such talk ?

A. Yes, sir.

Q. Now, you spoke of Mr. Kinkaid. Did you

understand at that time that Mr. Kinkaid was en-

gaged in the business of buying up these timber claims

for Horace S. Eand, or for someone Horace S. Rand

represented, at a certain price, and the least he could

buy them for the more he made, at the time you went

to sell to him?

A. Yes, that is what he asked me to do.

Q. The less he paid for the claims the more he

would make when he turned them over to the people

hf, represented?

A. I didn't know anything about that. I sup-
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posed he would make a little more money on it.

Q. You sj)oke about going to Mr. Pritchard.

You didn't understand that he had any other con-

nection with this than as a notary public, did you?

A. That is what I understood—that he was hired

by them to take acknowledgments.

Redirect Examination.

(By Mr. GOEDON.)
Q. Mr. Bayhouse, have you talked with any of

the officers, agents, or representatives of the Govern-

ment with reference to your statement that you have

made here ? A. Not at all.

Q. Or the testimony that you have given?

A. No, nothing.

Q. Has any attorney, officer, or agent of the Gov-

ernment asked you to make a statement as to what

you would testify to here?

A. No, sir, no one has.

Q. Have you talked to John I. Wells ?

A. Never mentioned the subject at all.

Q. Have you talked to Mr. Wells about any-

thing in the last few days ?

A. No, sir, nothing at all in regard to timber, or

anything else ; I haven 't seen him to talk to him for

at least a year.

Q. Have you talked to him within the last two

weeks'?

A. I never had any conversation with John I.

Wells about any timber before I went up and paid

him for his services.

Q. Have you talked with Mr. Bundy or Fraser?
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A. I am not acquainted with Mr. Bundy.

Q. Have you talked with Mr. Fraser ?

A. I have not.

(Witness excused.)

Mr. KEIGWIN.—Counsel for the complainant in

this cause have been informed that his morning Mr.

Fraser, of counsel for the defendants, went from this

room into the corridor adjoining, and announced to

the witnesses who were subpoenaed for the Govern-

ment, and who were waiting there to be called, that it

was not necessary or proper that any of them should

hold any conversation with Mr. Watts, or Mr. Wade,

or Mr. Dunning, or Mr. Melrose, or any other agent

of the Government, in reference to the testimony to

be given by them, the said Avitnesses; that this com-

munication was made in such a manner as to be

audible and understood by all, or most of such wit-

nesses then in attendance, and they were counseled

and cautioned not to enter the room occupied by Mr.

Watts, the special agent of the Department of Jus-

tice, for the purpose of being interviewed with re-

spect to the testimony intended to be given by them.

Mr. FRASER.—Mr. Fraser, being present and

hearing this statement, says that said statement is

not true as stated. Mr. Fraser admits that he did

go into the hall and announce in the hearing of the

witnesses there present, under subpoena—whoever

was present—that they were not under compulsion,

and they didn't have to go into the room and talk

to any of these gentlemen, or anyone else, in regard

to any of the transactions relating to which they were
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subpoenaed to testify to, unless they saw fit to do

so, voluntarily and of their own free will.

Mr. KEIGWIN.—And this was made in the pres-

ence and hearing

—

Mr. FRASER.— (Interrupting.) Whoever was

present I expect heard me, and I did make that

statement.

Mr. KEIGWIN.—And with the purpose and in-

tention of jDreventing them from holding any con-

versation with the agents of the Government ?

Mr. ERASER.—No, not with any intention o.f that

kind—with the intention of informing them of their

rights. Counsel wishes to state that a great many
witnesses subpoenaed here under process issued from

this court would go into these offices and be inter-

viewed by parties who are not attorneys either for

the plaintiff or defendant, under the impression that

they were compelled to do so, and I wished to inform

them, and did inform them, that they were under no

obligation to do so unless they wished to, as follow-

ing out the instructions of the Examiner theretofore

made in this action.

Mr. KEIGWIN.—Not as counsel for the defend-

ants, I take it?

Mr. ERASER.—No ; as a friend of the witnesses.

Mr. KEIGWIN.—We will ask that this matter

be carried on the record and certified to the Court

for such action as may be proper in the premises.
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JOHN G. McDonald, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is John G. McDonald 1

A. Yes, sir.

Q. And you took up a claim under the Timber

and Stone Act in 1902?

A. Yes, sir, I believe that was the date.

Q. I show you timber and stone land sworn state-

ment, dated May 4, 1902, signed John G. McDonald,

and ask you if that is your signature?

A. Yes, sir.

Q. And you filed that paper in the land office ?

A. I did.

Q. I show you non-mineral affidavit, dated May
4, 1902, signed John G. McDonald. Is that your

signature to that paper ? A. Yes, sir.

Q. I show you testimony of John G. McDonald

on final proof before the land office, dated August 7,

1902. Is that your signature? A. Yes, sir.

Q. I show you the signature of John G. McDon-

ald attached to the cross-examination attached to the

last paper, and ask you if that is your signature ?

A. Yes, sir.

Q. I show you deed, dated August 9, 1902, made

by John G. McDonald, and Annie L. McDonald, his
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wife, to A. E. Palmer. Is that your signature to

that deed, and is that the signature of your wife?

A. Yes, sir.

Q. And you acknowledged that deed before L.

•M. Pritchard? A. Yes, sir.

Q. Mr. McDonald, who first spoke with you about

taking up a timber and stone claim?

A. I don't know the man's name, but he worked

for me. I can't remember his name. I was in the

painting business then and he worked for me, and

I believe that he wanted me to go and locate when

he spoke to me about the land, as near as I remem-

ber now. He wanted to get off to go and locate tim-

ber land. I can't think—I think he was from Minne-

sota, and then I think he went back there pretty soon.

Q. His name wasn't James, was it?

A. No, sir.

Q. Snow?

A. No, sir, he was a painter by trade, and he

worked for me at painting.

Q. And did you understand from him what you

would have to do to take up a timber claim?

A. I don't remember. You mean this fellow?

Q. The fellow that spoke to you.

A, When he spoke to me about going, I don't

think that we had any talk about me taking up one

at that time. I don't believe that this man and my-

self had any talk about me taking up one, but I

know that was when I first heard they were taking

up claims.

Q. What induced you to take up a claim?
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A. Well, probably, when he got back—I am not

sure about this now; it's a long time ago—when he

got back from up there we talked the matter over;

and there was another man that talked to me about

the land.

Q. Who was the other man?

A. That was William Pearson.

Q. Proceed. What did Mr. Pearson say to you

about if?

A. I don't remember now anything about the

conversation, but I understood that people were tak-

ing up claims, you know, and that there was claims

yet to be taken up.

Q. And did you get ready to go up there to take

up a claim?

A. Not immediately ; I did after a little—I don 't

know how long—^not immediately after this man
came back, but I finally did get ready and went up.

Q. Did you go alone, or with whom did you go?

A. I went with Mr. James and Mr. and Mrs.

Arbuckle.

Q. Mr. Charles Arbuckle ?

A. I don't know his initials.

Q. Have you seen him here since you have been

here?

A. Yes, he is out here now—he was out here this

morning.

Q. Well, who arranged the party ?

A. Well, I think, as far as I remember now, that

Pearson arranged the party to go up, that's all I

know about it. I know that—I think that he 'phoned
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up to my house, if I am not mistaken, that there

would be a party going, and that a team could be had

at one of the corrals here—I think it was the Ran-

som corral, if I ain't mistaken—that we could hire

a team from that place.

Q. Did you make arrangements to meet those

people 1

A. No, I didn't make any arrangements—I don't

remember—I don't think I was in the arrangement

—it was Mr. James I think that was doing it—he

was the teamster, you know, and whether—I expect

we did arrange to meet them, because I remember

we went down to the corral and got the team, and

drove up on Main street, to somewhere up on the

avenue—not very far up—and took those people on,

and then went on to Idaho City, or Placerville.

Q. Did you know who was going to locate you

before you started?

A. I don't know that I did myself, but somebody

knew that Pat Downs was the man that was to locate

us. As far as I was concerned myself, probably I

had an idea probably that Pat Downs would locate

us. I think that was the understanding. That was

the talk going out there, but I don't know that I

knew before we started.

Q. Did you know how much you were to pay

Pat Downs?

A. I believe that it was understood that we were

to pay $25.

Q. Did you pay Mr. Downs $25?

A. Yes, sir.
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Q. Did you pay it to him personally?

A. Personally.

Q. Where did you pay him ?

A. I am not positive where, but I think it was

at Centerville.

Q. Did you meet—you met Mr. Downs at Center-

ville? A. Yes.

Q. How far was the land you located from Cen-

terville ?

A. I think my claim wasn't over two miles at

the outside.

Q. Did you all go over the land together, or did

he take you over separately?

A. We were all on my claim, but that is all I

have got to do with, my claim, I suppose.

Q. Did you go on all the others?

A. Yes, I went on all the others.

Q. How did you know which was your claim ?

A. It was my claim, because it was separated

from the rest.

Q. Did Mr. Downs take you out to your claim

and say "This is the one you are to locate on?"

A. Yes, my claim was the last that was located.

Q. What did he say when he got to that claim?

A. He took me around the corners. I don't

know whether he took me to all the comers or not,

but he showed me the lay of the land, the timber, and

the corners by the way. The direct answer is in my
final proof in the land office. That is the way I re-

member now.

Q. What I am trying to get at is this : Whether
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he carried you out there and asked you if you

wanted a certain claim in a large body, or whether

he took you to a claim and said he would locate you

on this one.

A. I think there was no talk about which claim

to take, except that we went in the morning and

located Mr. James and Arbuckle on one section of

the country, and then we came back and located Mrs.

Arbuckle, and I was the last, as I remember now,

was the last to be located.

Q. You don't understand me. When you went

to the claim that you eventually located on, when

you got there, was that pointed out to you as your

claim ?

A. Well, it was pointed out to me as the claim

that we went to see. He took us there to see that

claim, and he pointed out the land and showed me

some of the corners, and I was satisfied with the

claim and took it.

Q. Did he ask you if you wanted any other claim ?

A. No, sir.

Q. Did he write the description of that property

for you?

A. No, I don't remember that he wrote it—he

showed me the

—

Q. No, I said did he write the description of your

property, so that you would know how to have the

papers prepared?

A. I don't remember. I don't think he did that

on the ground; I don't remember that he did.

Q. How long after that did you make your filing
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—^the next day? A. I don't think so.

Q. How long after you came back did you file?

A. I don't remember; it was pretty quick after-

wards.

Q. How quick was it—the next day, or two or

three days?

A. I can't remember—probably the next day it

might be, or it might be two or three days, T can't

remember.

Q. Where did you go to get the description which

was put in the paper that was filed in the land office ?

A. I don't think I went anywhere to get it. I

think that description was on one paper for the

whole outfit, and I think that somebody else got that

description, but I can't remember any of the par-

ticulars about that paper.

Q. Do }^ou remember whether you got this paper,

this sworn statement, the first paper you filed in the

land office, before you went to the land office?

A. I don't remember.

Q. I will ask you to look at it and see whether

you know whose handwriting it is, and where you

received that paper.

A. It is my signature.

Q. In whose handwriting is the body of it ?

A. I couldn't say at all.

Q. Did you go to Mr. Wells' office after you re-

turned to get that paper ? A. No, sir.

Q. Did Mr. Wells bring it to the land office?

A. I don't remember anything about Mr. Wells

in connection with that paper.
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Q. Was Mr. Wells up there going over this land

with you? A. No, sir.

Q. Had you ever met Mr. Wells before %

A. I don't believe I had.

Q. Doesn't that paper say that Mr. Wells intro-

duced you to the receiver of the land office?

A. I don't know—I don't remember. I don't

remember anything about this paper. I don't know

a thing about it.

Q. Did you say whether or not Mr. Wells went

to the land office and introduced you to the register,

Mr. King?

A. I should say that it was a very unnecessary

thing, because I had known Mr. King for years.

The EXAMINEE.—Who gave you the number of

the section, township and range?

A. I think that was given on one piece of paper

by Downs. That's the way, I think, that it was

given by Downs, that is, the description of the whole

party.

Mr. GORDON.—Q. Which one of the party was

that given to? A. I don't remember.

Q. It wasn't given to you?

A. No, sir, I don't think it was.

Q. Will you say whether or not Mr. Wells went

to the land office with you?

A. I wouldn't say, no, because I don't remember

anything about that.

Q. Had .you met Mr. Wells at that time ?

A. No, sir, I didn't meet Mr. Wells. I met Mr.

Downs in Idaho City.



942 The United States of America

(Testimony of John G. McDonald.)

Q. Did you know Mr. John I. Wells at that time ?

A. No, sir, I did not; that is, before I went up

to prove up, I didn't know him at all.

Q. You didn't know him?

A. When I went up to locate the land.

Q. And you didn't know him until after you had

filed this paper %

A. I don't remember anything about the filing of

that paper. I don't remember a thing about it.

Q. After you filed that paper, after a certain

length of time, you had to make final proof %

A. Yes, sir.

Q. How much did you value this land at; how

much did you think it was worth, the land and the

timber on it?

A. I thought probably the land was worth prob-

ably $1,000, it ought to be worth $1,000, and maybe

more, $1000 or $1200, somewhere along there.

Q. Where did you get your idea or knowledge of

what the land was w^orth ? Did someone tell you, or

was it your best judgment, or what you heard other

property was selling for?

A. I had a faint idea that timber on a big claim

like that ought to be worth that, if there was any use

for it.

Q. Do you remember when you made your final

proof how much money you paid into the land office ?

A. If I remember right, it was $412.

Q. Do you remember whether you paid that in

cash or in check? A. Cash.

Q. Did you draw the money out of the bank that
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day, or state how you did it, and where you got it.

A. I had some of the money in my own house,

and I borrowed $150 of Henry T. James.

Q. Did you give Mr. James a note for it?

A. No, sir.

Q. Did 3^ou pa.y him any interest on it?

A. No, sir.

Q. How long after you borrowed it, if you re-

member, did you pay it back?

A. I couldn't say; I can't exactly tell.

Q. What is your best recollection of it ? I know

it has been several years ago.

A. It is a long time ago, and you must remember

one thing that probably would settle the question

more or less, Mr. James was just about to marr^^ my
daughter at the time, and did marry her afterwards,

and so wasn't so particular about the dates of pay-

ing the money back.

Q. At that time as he might be now? How long

after you made your final proof did you have an

offer of purchase of this land?

A. It was pretty quick; I don't remember how

long.

Q. Was it the same day?

A. No, I don't think it was the same day; I don't

remember that it was.

Q. Who was the person that spoke with you about

buying it?

A. Nobody spoke to me about buying it. I had

a letter from a gentleman.

.Q. Who was the gentleman?
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A. Mr. Pritchard.

Q. Mr. Louis M. Pritchard?

A. Yes, that's the name.

Q. Have you that letter ? A. No, sir.

Q. Did you get that letter from Mr. Pritchard the

day you made your final proof %

A. I don't remember, but I expect I did.

Q. Did that letter come through the mail %

A. Y'cs, sir.

Q. What did Mr. Pritchard say in his letter?

A. He said something to this effect—I don't

know now what he said—^but to this effect, anyway,

that ''I see you have proved up in the land office,

and we would like to buy the land," something of

that kind ; he was in the market to buy the land.

Q. Who did you understand he was buying for ?

A. I didn't understand anything about who the

land was to go to, or anything of the kind. I sup-

posed the man that sent me the letter was buying the

land.

Q. Did you understand that he was buying it for

a company at any time ? A. No, sir.

Q. Have you ever made any statement or affi-

davit that you did understand that ?

A. I don't remember anything of the kind.

Q. Would you say that you haven 't made an affi-

davit to that effect?

A. Yes, sir, I would that I didn't know that any

company was going to buy the land.

Q. Did he tell you to come and see him?

A. Yes.
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Q. Did you go that day?

A. I went the very day I received the letter;

that's the way I remember it.

Q. And how long w^ere you at Mr. Pritchard's

office?

A. I couldn't say—not very long.

Q. Ten minutes'?

A. I couldn't say; it's pretty accurate work to

tell seven years afterwards about the time.

Q. I mean, were you there half an hour or half

a day ? A. It wasn 't a very long time.

Q. Did you take your wife with you?

A. I did.

Q. Did you go to see Mr. Pritchard other than

the one time with reference to selling this land ?

A. That's all; I never saw him before or after

that I know of.

Q. And he purchased the land there and then?

A. He purchased the land.

Q. Did he have a deed prepared when you went

there ?

A. He had some paper there; I don't know what

it was.

Q. Was it the only paper that you signed ?

A. It was the only paper; I don't remember of

signing but the one paper.

Q. And he had that there when you w^ent there?

A. I think he had the papei^ prepared, or if he

didn't, he got it prepared pretty quick afterwards.

Q. How much did he offer you for this land ?

A. I think I received about $750, as near as I

can remember.



946 Tlie United States of America

(Testimony of John G. McDonald.)

Q. Did .you read the deed over % A. No, sir.

Q. You just signed the paper he handed you?

A. Yes, sir.

Q. Then you didn't know that this was convey-

ing the property to A. E. Palmer, did you ?

A. No, sir.

Q. Did you know Mr. A. E. Palmer?

A. No, sir.

Q. Had you ever heard of Mr. A. E. Palmer?

A. I don't remember that I had; it seems to me

I have of late years.

Q. I mean at that time ? A. No, sir.

Q. Did you note that that was in consideration of

$1000? A. No, I did not.

Q. And your wife signed at thai time ?

A. Yes, sir.

Q. Did your wife take up a timber claim?

A. No, sir.

Q. I notice here in jonv final proof, taken two

days before the date the deed was signed, that you

say that ''I imagine that the timber standing on the

land would be worth $1200 or $1500," and then two

days later you sold it all for $750. Did you have

any discussion with Mr. Pritchard as to whether or

not he was offering less for the land than you thought

it was worth ?

A. I don't think we had any discussion at all

about the land.

Q. He offered you $750 and you took it ?

A. I took it.

Q. Do you remember whether he paid you in cash
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or in check?

A. $750 cash. That's the way I remember it.

Mr. GORDON.—We offer in evidence the sworn

statement of John G. McDonald, bearing date May

4, 1902; the non-mineral affidavit of John G. Mc-

Donald, dated May 4, 1902; notice of publication,

dated May 13, 1902, certified August 7, 1902; the tes-

timony of John G. McDonald given on final proof,

dated August 7, 1902; and the cross-examination

attached thereto; the testimony of the witnesses be-

fore the land office ; the certificates of the register and

receiver dated August 7, 1902; and the deed, which

has been heretofore identified by Mr. McDonald,

dated August 9, 1902 ; also the patent ; all to the west

half of the northeast quarter, and the southeast

quarter of the northwest quarter, and the northeast

quarter of the southwest quarter of section 31, town-

ship 7 north of range 5 east, Boise Meridian.

(John G. McDonald papers marked Plaintiff's Ex-

hibit No. 58A to 58J, inclusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. You spoke something of the value of the prop-

erty, Mr. McDonald? A. Yes, sir.

Q. The value of timber land depends pretty

largely upon whether there is a sawmill to utilize it

in that vicinity.

A. That's exactly w^hat I think.

Q. While that timber land might have been worth

ten or twelve hundred dollars, it wouldn't have been

worth that to you without a sawmill, would it?
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A. No, sir.

Q. And it was generally understood, was it not,

that the people at that time were selling their claims,

and that somebody was buying it and getting a good

big bunch together, so that it would be worth more ?

A. That's the idea.

Q. And it was generally understood that these

claims were not sold at that time except at so much

per claim? A. That's the way, I believe.

Q. You, I believe, came in a little later and got a

little more than some of them had been getting ^

A. Yes, sir.

Q. Claims had been selling up to that time for

$650, had they not?

A. I don't know exactly what they had been get-

ting.

Q. So that when you sold your property at $750

you felt that you were selling it for less than it would

really be worth when there was a sawmill to use it.

A. Yes, it was the location. No private indi-

vidual couldn't make lumber out of it, and you

couldn't haul wood.

Q. It was out of the question, except somebody

could get enough to build a sawmill?

A. Yes, sir.

Q. I take it from your evidence, Mr. McDonald,

that at the time you made your first filing on this land

you had no agreement of any kind or character, by

which the land you might get should be turned over

to anybody? A. No, sir.

Q. And you had no agreement of that kind at the
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time you made final proof? A. No, sir.

Q. It is charged that you and a great many others

of the good people of Boise went up there and en-

tered these lands under an agreement that as soon

as you got title you would turn it over to the Barber

Lumber Company, or someone they should direct.

Is that allegation true or false ?

A. It's false, as far as I am concerned.

Q. You bought it for your own benefit, and to

make as much as you could out of it?

A. That's the idea, yes, sir; I bought it for my
ow^n benefit.

(Witness excused.)

[Testimony of Lewis L. Folsom, on Behalf of the

Complainant.]

LEWIS L. FOLSOM, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination. '

(By Mr. GORDON.)
Q. You are Louis or Lewis ?

A. I am called Louis, but my name is Lewis.

Q. Mr. Folsom, you made a timber and stone

entry in October, 1901, did you not?

A. I think so ; I think that was the time.

Q. What is your occupation, Mr. Folsom ?

A. At present I am a real estate dealer.

Q. What was your occupation in October, 1901?

A. I am not certain whether I was deputy asses-

sor and tax collector of Ada County, Idaho, or as-
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sessor and tax collector.

Q. You were one or the other?

A. Yes, sir,

Q. Your residence is in Boise?

A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated October 30, 1901, and ask you if that is

your signature to that paper, and whether or not you

filed it in the land of&ce ?

A. Yes, sir, that is my signature, and I filed it in

the land office.

Q. I show you testimony of Lewis L. Folsom,

given on final proof, dated January 22, 1902, and

ask you if that is your signature ?

A. That is my signature, yes, sir.

Q. I show you deed, dated June 23, 1903, and ask

you if that is your signature to that deed ?

A. Yes, sir ; that is my signature.

Q. Do you remember whether you acknowledged

that deed on that date or not?

A. It has been a long time ago ; that was six years

ago; but it doesn't seem to me that I acknowledged

that deed on the 23d day of June. I have serious

doubts about it, although I wouldn't be positive.

Q. Where were you on the 23d of June, 1903, if

you can remember ? Were you in Boise ?

A. I couldn't say positively whether I was on that

day or not. I think probably I was in Boise during

those times, but I don't know about that particular

day.
,
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Q. Did you ever make but the one deed to this

land?

A. I never made but the one deed to that land.

Q. Have you ever been asked to make more than

the one deed?

A. I never have been asked to make more than the

one deed.

Q. You went up and viewed this land, did you?

A. Yes, sir.

Q. Who did you go with?

A. Mr. Edwin Snow, I think.

Q. Where w^as he from ?

A. Maybe it wasn't him; it might have been

Henry.

Q. Was it Henry Snow?

A. It may have been Henry.

Q. Wasn't it William F. Snow?

A. Possibly it w^as. I thought it was another

name. I am not trying to deceive you. He acted as

a witness, I believe.

Mr. BUNDY.—Q. Was there just you and he?

A. No, Mr. W. W. Abrams went on that trip, too,

and Mr. Charles Balantine—I think that was all.

Mr. GORDON.—Q. Who first spoke with you

about taking up one of these timber claims?

A. I think it was Mr. Hollister, Mr. Joseph M.

Hollister, but I am not certain of that.

Q. Do you remember who spoke to you after that

about taking up a claim?

A. I might have talked with a fellow named Nel-

son.
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Q. Joe Nelson?

A. It may have been Joe ; I think they called him

Jack.

Q. What did Mr. Nelson tell you about it?

A. He represented that he was working with Mr.

Snow and Mr.

—

Mr. BUNDY.—I object to what Mr. Jack Nelson

said as incompetent, irrelevant, and immaterial, and

asking for hearsay evidence with a person not a party

to this action.

A. He represented that he was with Mr. Snow

and Mr. Downs locating timber claims, cruising for

timber claims.

Q. Did he tell you who they were cruising for ?

A. No, only that they were getting a certain sum

—I don't know just how much now, but I think it

was $25—each for locating; that was the price to lo-

cate me on a claim such as I talked to him in regard

to, and they told me how much timber there would

be on such a claim and made an estimate of the

amount.

Q. Was that before you went?

A. This was before I went, yes, sir.

Q. Did they tell 5^ou how much it would cost you

to acquire the claim?

A. I don't know whether they told me how much

it would cost me to acquire title or not, but I think

they did.

Q. Did they tell you where you could sell it ?

A. No, I don't think they did, although I have

been questioned on this before, and my memory is
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that they said that there would be a demand for these

claims; I think that was represented, but that has

been so long ago that I have really forgotten what

they said.

Q. Did they tell you how much you could make
out of it?

A. No, I don't believe they told me how much I

could make. I think they said others had sold for

running from $600 up to $1500 or $1600, depending

on the amount of timber.

Q. Did they tell you that they could get you the

money with which to buy this property ?

A. I don't think they ever mentioned that to me.

Q. And you went up and were located on this land

by Patrick Downs or Mr. Snow?

A. I think Mr. Snow went with me and drove

right up to the claim, drove over the ground; then

he went with me to the corners and I read the cor-

ners; I was at the corners of the ground. It was

then early winter, and there was some trouble in get-

ting around.

Q. Did he show you one claim that they were go-

ing to locate you on?

A. I think they did. I think they showed me—

I

wouldn't be positive, but I think they showed me

three claims, and I selected this one.

Q. Did you select it yourself?

A. Yes, I selected it; I had the option to select

it, and did do it.

Q. And did Mr. Snow—did you meet Mr. Downs

up there ?
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A. Yes, he was living there in that neighborhood

somewhere; I didn't go to his house, but I met him

there, and he went with us over the claims.

Q. To whom did you pay your location fee?

A. To Mr. Nelson—Mr. Jack Nelson.

Q. When did you pay it—before you went or

afterwards ?

A. I think I paid that after I made my prelim-

inary filing.

Q. Did you ever pay but the one location fee ?

A. That was all—just the one.

Q. Were you ever asked to pay more than one?

A. I don't think so.

Q. Are you positive of that ?

A. I am not positive, no; I don't remember that

I was asked to pay more than one. I do remember

that some of those"who took claims had disputes with

the locators as to the fee, but I am positive I didn't

have such a dispute, so I think I was only asked to

pay one fee.

Q. Where did you get the description of this

property that you filed on ?

A. I think I wrote it out ; I think they must have

had it before, and I wrote it out from the markings

on the corners there, I think I did.

Q. Did the locator give you a description of the

property ? A.I think he did.

Q. What did you do with that?

A. As I say, I think I checked it with the loca-

tion there—I had a number of descriptions—then

brought it down, and brought it to the land office
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and filled it in on the application ; I think I did that

myself.

Q. Did the others go with you that were on this

trip with you ?

A. I am not certain, but I think not.

Q. Did you know Mr. John I. Wells at that time ?

A. No, I didn't know him then.

Q. Do you know him now?

A. Yes, I know him now.

Q. When did you first meet him?

A. I think I first got acquainted with Mr. Wells

about 1904—I don't know about that

—

Q. You didn't know him then until after you had

sold this property ?

A. I am quite certain I didn't know him until

after that. If I did know him I have forgotten it

now, and I don't remember having met him at all or

knowing anything about him until after that.

Q. Have you ever had any talk with him about

this land, or the purchase of this land ?

A. I don't remember of ever talking with him

more than a little talk I had to-day; I simply joked

him, that's all. Nothing serious has ever been said

between us.

Q. And you made your final proof ?

A. Yes, sir.

Q. Did you go to the land office alone, or did you

go with someone?

A. I am not certain who the witnesses were, but

I think Mr. Snow, Mr. Balantine were witnesses for

me ; I think they went with me.
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Q. And did jou pay a certain amount of money

in the land office ? A. Yes, sir.

Q. How mucli?

A. I think it was $412.50, but I may be wrong

about that.

Q. Did ,you pay in check or cash ?

A. I paid in check.

Q. On what bank ?

A. On the Capital State Bank.

Q. Did you have a bank account there at that

time? A. Yes, sir.

Q. How long had you had an account at that

bank?

A. I really don't know, but probably two or three

years, probabl.y about three years.

Q. How long before you drew the check did you

put the money in to cover that check %

A. I really don't know. I guess I could get the

ledger leaves and show it to you, but I don 't know of

my own memory.

Q. I mean, was it the day before %

A. I am quite certain it wasn't the day before,

although I may have made a loan there ; it seems to

me I may have borrowed that money at that time—

I

don't know.

Q. See if you can recollect how long you had had

that money in the bank before you drew on it?

A. The full amount, do you mean ?

Q. Yes.

A. I think otAj a short while. Now, as I recall

it now, I was at that time, as I recall it now, the
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deputy instead of the assessor and tax collector, be-

cause I think I was elected assessor the next year,

and, if I remember right, I had, a short time before

this, cashed my quarter's salary warrants, amount-

ing to about $250. I am not certain whether that

made enough or not for my filing, but I think it did.

I think I had more than the $450 or so that I spent

at that time.

Q. You don't remember then whether you bor-

rowed three or four hundred dollars the day, or the

day before, you made final proof?

A. I am not certain now; I might refresh my
memory by looking up those bank-books.

Q. Was Mr. John I. Wells up to view this land

with you 1

A. I don't remember his being there. I don't

think he was. At least I don't remember him being

there. It seems a long time afterwards before I re-

member anything about him.

Q. Did Mr. John I. Wells prepare any of your

papers that you used in the land office '?

A. No, sir.

Q. How much was this land valued at by you

when you entered it?

A. I really don't remember, Mr. Gordon.

Q. Didn 't you place any value on it ?

A. I think one of the questions I answered was

as to its value, and I have forgotten what answer

I made to that.

Q. How long after you made your final proof did
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someone make you an offer of purchase for this

property ?

A. I think it was about election time of the next

year, which made it 1902, probably October or No-

vember, of next year.

Q. Who was it that offered to purchase it ?

A. Mr. Pritchard, I think. Mr. Kinkaid and Mr.

Pritchard were together about that time, and I think

it was Pritchard.

Q. Did he come to see you or did he meet you ?

A. I think I met him on the street, but he may

have come to my office—I am not sure whether he did

the first time or not; he came to my office at other

times.

Q. Did he make you an offer at that time?

A. I am not sure that he did; I think he did—

I

think he made me an offer, but I am not sure of it.

Q. Do you know what he offered you?

A. I think he offered me $650. I am not sure

of that, but I think that was it.

Q. And did you accept that ? A.I did not.

Q. How long after that was it that someone spoke

with you again about the purchase of this property ?

A. I don't remember anyone else having spoken

to me about it except those two gentlemen; I think

they both talked to me about it, but I think it was

soon afterward, my memory is now, that I made a

sale, before election, but I wouldn't be positive.

Q. Where did you make the sale of this property

—^in whose office ?

A. In the county assessor's office, I think.



vs. The Barber Lumber Company. 951)

(Testimony of Lewis L. Folsom.)

Q. And to whom did you sell it?

A. Now, really I have forgotten, but I think it

was Palmer—that was the name, I think.

Q. You didn't know Mr. Palmer, did you'?

A. No, sir.

Q. With whom did you conduct the negotiations ?

A. With Mr. Pritchard and Mr. Kinkaid.

Q. That was before the election, as you under-

stand ?

A. That is my memory; I have thought of that

often, and I don't remember having noticed the date

on that deed before, but I am quite certain that when

I signed the deed'—I notice dates and those things

quite carefully, and it doesn't seem to me it was in

June, 1903, but it seems to me it was in the fall of

1902. That's the way I feel about it, but I wouldn't

want to say positively.

Q. Did one of them pay you the money in the

assessor's office there?

A. I think I received a check on one of the banks

here for it. I am not sure of that. That's another

thing I have been questioned about before, and I

couldn't remember then, and I couldn't be sure now.

Q. And did you acknowledge the deed at that

time? A. I think so.

Q. Were both of these gentlemen together when

you sold this property?

A. I don't remember of ever meeting them both

together in connection with this filing.

Q. You acknowledged it before L. M. Pritchard?

A. Yes.
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Q. Well, was lie the gentleman who brought the

deed for you to sign^ A. I think so.

Q. Do you know who prepared the deed?

A. I don't know who prepared the deed. I think

he said '*I will have it prepared," but I am sure I

didn't prepare the deed.

Q. Did you notice that the consideration was

$1000? A. I did.

Q. Did you comment on it ?

A. I think I did. In fact I think I hesitated

when I saw that consideration for a little while; I

wasn't as used to doing business then as I am now,

and wasn't so willing to do

—

Q. Will you tell me the amount you sold for?

A. I think it was $700, but I am not sure of that.

Q. That is your best recollection?

A. That is my best recollection to-day, yes, sir.

Mr. KEiaWIN.—Q. Did they pay you $700 for

this land?

A. $700, whatever the amount was—I don't know

whether it was $700. I didn't think of it; I had

nothing to call my attention to it for a long while,

but I think, as I remember it now, it was $700.

Q. Was it $750?

A. If it was I have been mistaken.

Q. I mean, did they give you the full amount of

$700, or $750, at one time ? A. Yes, sir,

Q. In cash or check ?

A. I think by check, and I think it was by Mr.

Kinkaid's check.

.

Q. Did you deposit that check?
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A. I think I did.

Q. To your credit in your own bank?

A. Yes, sir ; I think I did. If it was cash I might

not have deposited it, and if I am mistaken as to the

date this isn't true, but if I am right as to the date,

I used that money in paying my campaign assess-

ment. I was then a candidate for collector and as-

sessor, and I think I needed the money and got it in

this way.

Q. In 1901, when you made this entry, you were

assistant assessor, and were paid a salary!

A. A small salary, yes, sir.

Q. Seventy-five dollars a month?

A. I think $75 ; I think it was really $1000 a year,

but I think I drew $125 each quarter, and drew

money at other times.

Q. These payments were made in January, April,

July, and October? A. Yes, sir.

Q. And then in the campaign of 1902 you were a

candidate for the office of assessor and were elected ?

A. Yes, sir,

Q. And you assumed the duties of that office in

January, 1903? A. I think so.

Q. You qualified in the January following your

election ?

A. Yes; let me correct you in one particular—

I

think I was paid in April, July, October, and Jan-

uary.

Q. As assessor, were you paid a salary or commis-

sions ? A. I was paid a salary.

Q. How much was the salary?
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A. $2000 a year.

Q. How did that come?

A. In quarterly installments. I received $3000

a year as assessor—I said $2000, but I was compelled

to furnish one deputy that cost me $1000.

Q. Then the county paid you $750 every quarter ?

A. Yes, sir.

Q. And that came in warrants on the county

treasurer? A. Yes, sir.

Q. And you put those in the bank ?

A. I don't think they always went to the bank;

sometimes they were purchased by buyers of war-

rants.

Q. You got the cash ? A. Sometimes.

Q. And put it in your pocket and spent it?

A. I think I put it in the bank. I was then com-

mencing to buy real estate and use my money.

Q. Do you remember a deposit of $300 that you

made on the 26th of July, 1902, in your bank?

A. I don't remember it, no, sir.

Q. I said—1902 is what I intended to say.

A. Yes.

Q. That was while you were still deputy assessor ?

A. Yes, sir. It would be about the right time to

make a deposit, but I am not sure that I made it

then.

Q. Well, if it was deposited on the 26th of July,

1902, you couldn't now, at this distance of time, state

where that money came from?

A. I don't believe I could, no, sir. I presume

a deposit of that kind would be made from my salary,
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I don't know.

Q. This note you gave to get the purchase money

for this land was given to the same bank ?

A. If I borrowed that money I gave it to that

bank.

Q. And that would be dated a few days before

the 25th of July, 1902?

A. I must have made the proof

—

Q. I am asking now about this receipt of July,

1902? A. I don't know.

Q. You think you made your proof in the winter ?

A. I think I filed in October or November ; it was

early winter when I went up to look at the land, and

I filed a day or two after that, and it ^seems to me
I made proof sixty days after that; I think it was

January or some time

—

Mr. BUNDY.—Look at the papers and you can see

the date of it. Those are your final proof papers.

The AVITNESS.—On the 30th day of October,

1901, 1 filed, and made the proof January 22d. I had

forgotten it, however.

Mr. KEIGWIN.—I don't know anything about

this except what I get from you, Mr. Folsom.

The WITNESS.—I am not trying to keep you

from knowing, I assure you.

Q. When you made this proof, in January, I

understand that your receipt was held up—they

didn't give you a receipt at that time.

A. I think they did give me a receipt, or a tem-

porary receipt I think. I am not sure of that.

Q. Do you remember whether you paid the money

in January or not?
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A. Yes, I paid the money.

Q. You had to pay the money when you made the

proof ?

A. I think I got a receipt for it.

Q. You don't remember this deposit of $300 in

July, 1902? A. No, I don't remember.

Q. Your note for $400 would be dated some time

in January, I suppose. Didn't you say you got this

money on a note?

A. I don't remember having said it, but if I did

get it on a note it would be dated in January. I may
have got it on a note, but I don't believe I did, al-

though I may have got part of it on a note.

Q. I got the idea that you had testified that you

gave the Capital State Bank a note for $400 a few

days before you made your proof. This is a state-

ment you made before I don't know whom.

A. I may have given a note ; I am not sure about

it. If I did give a note, then I have forgotten it.

Q. Well, this statement I have seems to have been

made to Mr. Garrett, who was then the receiver of

the land office, in March, 1907, and it was perhaps

from that that I got the understanding that you got

this money on a note.

A. This is my testimony?

Q. Yes.

A. Is it signed? This statement—I remember

the time—this was about the time of the investiga-

tion by the grand jury. The reason I don't read it is

because I remember the occasion, and this was a sort

of an interview they had with me before taking me
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before the grand jury, and they finally decided not

to take me before the grand jury. Many things were

said there at that time, and if you will read it over

you will learn a lot about this case.

Q. Your recollection is now that you did not give

a note for $400?

A. That is my memory, but I should add that

that is better than my present recollection.

Q. You were going out of town?

A. I would like to go away to-morrow morning.

Q. When will you be back?

A. I will try to be back by the 25th of this month,

two weeks from to-day, but I would like to be free

to stay a little longer if business is such that I can.

Q. Will you be willing to come here again?

A. Yes, I will come any time; telephone me or

have the marshal telephone me, and I will come.

Mr. GORDON.—We offer in evidence the timber

and stone sw^orn statement of Lewis L. Folsom, dated

October 30, 1901 ; his final proof, dated January 22,

1902, and the cross-examination attached; the testi-

mony of the witnesses before the land office on final

proof, and the cross-examination; the certificates of

the register and receiver, dated July 25, 1902 ; certi-

fied copy of the patent, dated February 1, 1904 ; and

the deed, dated June 23, 1903, by Lewis L. Folsom

to A. E. Palmer, consideration $1,000—I will change

the date of the deed, and state that there are evi-

dences of erasure in the deed as to the date—purport-

ing to be dated the 23d day of June, 1903, with evi-

dences of erasure in the date; all to the northeast
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quarter of the northwest quarter of section 18, and

the southeast quarter of the northwest quarter, and

the east half of the southwest quarter of section 7,

township 7 north of range 5 east, Boise Meridian.

(Lewis L. Folsom papers marked Plaintiff's Ex-

hibit No. 59A to 59K inclusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Folsom, at the time you made your origi-

nal application in the land office here at Boise, en-

tered this timber and stone claim, you signed a state-

ment saying, among other things, this :
" I have not,

directly or indirectly, made any agreement or con-

tract, or in any way or manner, with any person or

persons whomsoever, by which the title I may ac-

quire from the Government of the United States may

inure in whole or in part to the benefit of any person

except myself." That was absolutely true at the

time you made it, wasn't it? A. Yes, sir.

Q. And it was absolutely true at the time you

made your final proof? A. Yes, sir.

Q. It is alleged, Mr. Folsom, in the complaint in

this action we are trying, that you, together with two

or three hundred other citizens of this city, entered

into an unlawful conspiracy and agreement, having

for its purpose the defrauding of the United States

out of certain timber lands, and it is alleged that by

certain false swearing you and others procured these

lands, procured title to these lands, under an agree-

ment by which you obligated yourselves to turn over

any land you might acquire from the Government to
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the Barber Lumber Company, or some of the other

defendants named, or to such person as they might

direct. I ask you in a general way whether that al-

legation, as far as you are concerned, is true or false.

You are charged with being a conspirator here.

A. That is absolutely false.

Q. The allegation of the complaint to which I

refer mentions all you entrymen, two or three hun-

dred of them, and it is alleged that you entered into

an agreement, unlawful agreement, an unlawful

agreement between you entrymen and the Barber

Lumber Company and the other defendants named,

wherein and whereby they, the Barber Lumber Com-
pany and the other defendants, agreed to purchase

the lands described in the respective statements, as

soon as said applicants secured title thereto. I will

ask you, for yourself, is that true or false ?

A. The only agreement I entered into to sell it

was when I made that deed.

Q. Then the allegation of the complaint that when

you made your entry and at the time you made your

final proof there was an existing agreement that you

would transfer title to anybody is untrue?

A. In my case that is absolutely untrue.

(Witness excused.)
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SUSIE A. YOUNGKIN, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Susie A. Youngkin ^

A. Yes, sir.

Q. And you made a timber and stone filing in

September, 1902? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, Mrs. Youngkin, dated September 8, 1902, and

ask you if that is your signature ?

A. Yes, sir.

Q. And you filed that paper in the land office ?

A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-

tember 8, 1902 ; is that your signature to that %

A. Yes, sir.

Q. I show you testimony on final proof, dated

March 24, 1903, Is that your signature to that?

A. Yes, sir.

Q. And the cross-examination attached. Is that

your signature to that? A. Yes, sir.

Q. And is that your signature and that of your

husband to deed dated March 28, 1903, made by John

A. Youngkin and wife Susie A. to Horace S. Eand?

Is that your signature and that of your husband ?

A. I guess it is ; it must be.
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Q. Who first spoke with you about taking up one

of these timber and stone claims ?

A. Mr. Youngkin.

Q. What did he say to you?

A. He didn 't really say anything to me about tak-

ing it up. He came home one day and said he was

going to take up a claim, and I asked him if ^vomen

folks could take timber claims too, and he said he

guessed they could. I didn't go when he did, but

Mr. Gibberd and he went up first. He said they

would see when they came back and then we could.

Q. And you and Mrs. Gibberd w^ent?

A. Yes, sir.

Q. And with whom did you go?

A. With Mr. Youngkin.

Q. Did you know^ what it would cost to locate you

before you went ?

A. No, I didn't exactly.

Q. Did you pay your location fee yourself?

A. Mr. Youngkin did.

Q. Where did you go from here ?

A. We went to Kempner 's ranch ; that is, we went

to the Half-way House and stayed over night there,

and went to the ranch next day.

Q. Who located you?

A. I presume Mr. Downs did; he gave Mr.

Youngkin some numbers of some claims and Mr.

Youngkin took us over the land.

Q. Mr. Patrick Downs ? A. Yes.

Q. Then Mr. Youngkin took you and Mrs. Gib-

berd over the claims ? A. Yes, sir.
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Q. And, as I understand, the description was

given to him by Mr. Downs? A. Yes, sir.

Q. And then you returned ?

A. I went back to Kempner's ranch and stayed

over night there. We were there two nights.

Q. Where did you receive the sworn statement

you filed in the land office, the first paper you filed?

A. At the land office, I think; I don't remember

going anywhere else.

Q. Do you know who brought it there, or did you

go to somebody's office for it?

A. I suppose it was prepared there—I don't

know.

Q. Who did you go with to the land office ?

A. Mrs. Gibberd and Mr. Youngkin, I think, went

with us to the land office.

Q. And do you know how much you paid the first

time you went to the land office 1

A. I think we paid $7.50 for filing papers, and we

paid our advertising fees.

Q. Did you pay your share or did Mr. Youngkin

pay for it ? A. He paid for it.

Q. Did Mr. Youngkin give you the money to pay

for it?

A. Yes, sir, he did, he was there with me.

Q. Now, did you know a Mr. Kinkaid?

A. No, sir.

Q. Have you ever met a Mr. Kinkaid?

A. I don't know ; not to my knowledge, I haven't.

Q. Did you know Mr. Louis M. Pritchard ?

A. No, sir.
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Q. And had you met Mr. John I. Wells at that

time? A. No, sir.

Q. Do you know Mr. John I. Wells now?

A. I think I would know him now.

Q. Have you met him ?

A. I never met him, no.

Q. Did you know Mr. Harry S. Worthman?
A. Yes, sir.

Q. Did you go to his office with relation to anj^

of the transactions concerning this property?

A. We were at his office one time.

Q. Was that after or before you filed?

A. I think it w^as after we filed, after we proved

up, if I remember.

Q. You don't know whether Mr. Worthman pre-

pared that first statement or not ?

A. No, I don't I am sure.

Q. And do you remember the occasion of going

to the land office to prove up, make your final proof ?

A. I remember a little of it. It is hard to re-

member so much, it is so long ago.

Q. Did you go alone or did someone go with you

on that occasion?

A. I don't think there was anyone but my wit-

nesses.

Q. Who were your witnesses?

A. Mrs. Gibberd and Mrs. Martin.

Q. And do you remember how much you paid at

the land office that time ? A. Yes, sir,

Q. How much?

A. $412, I think, or $412.50.
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Q. Did you pay that in cash or in check %

A. In cash.

Q. Did you get the money out of the bank that

morning ?

A. No, I had part of the money, and I got the

balance of Mr. Gibberd.

Q. How much did you get of Mr. Gibberd %

A. In the neighborhood of $200.

Q. Where did you get the other money ?

A. It was my own money that I had worked for,

earned myself.

Q. Did you have it in the bank?

A. No, sir, I didn't have it in the bank.

Q. How long had you had this money?

A. Well, I had had some of it quite a while, saved

it as I earned it; generally what I earned I had for

myself.

Q. Then you had never had any agreement to sell

this property at this time ? A. No, sir.

Q. And you say you went to Mr. Worthman's

office?

A. Yes, we were in Mr. Worthman's office once.

Q. What did you go there for ?

A. In regard to signing some papers, I guess, of

some kind, I don't remember what.

Q. Where did you sell this property ?

A. Well, I don't know. I went to someone's

office, but I don't remember whose office it was.

Q. Would you know the name if you heard it ?

A. Well, I don't know as I would. I don't re-

member where the office was, but it seems to me it
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was in the Pierce Building, but I wouldn 't be positive.

Q. Was it in the same building that Mr. Worth-

man's office was in*? A. No, sir.

Q. AVas there any talk there about selling the

land with the gentleman you saw? A. No, sir.

Q. Where did you get the money that was paid'?

In whose office were you paid the money for this

property ?

A. I don't know as I know whose office it was;

I don't know^ as I heard at the time—I don't remem-

ber.

Q. Did you sign this deed in Mr. Worthman's

office?

A. Well, I don't know. I presume I did, but I

wouldn't be positive.

Q. Do you know any other papers that you could

have signed in Mr. Worthman's office in relation to

this property?

A. I don't remember being there but once.

Q. Do you know how much you sold your prop-

erty for? A. Yes, sir.

Q. How much? A. $800.

Q. Were you given a check yourself ?

A. Yes, sir, a check or draft, or something of that

sort.

Q. And did you deposit that in the bank ?

A. No, sir, I handed it to my husband, and he got

the money at the bank for me.

Q. And did your husband, when he gave you the

money with which to make final proof, tell you w^here

he got it ? A. No, sir.
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Q. Do you know where he got it ?

A. He didn't give me the money; Mr. Gibberd

was the one I borrowed it from.

Q. Did Mr. Gibberd tell you where he got it %

A. I guess he got it from the Capital State Bank.

Q. I notice that the consideration in this deed is

$2,500. You didn't get $2,500 ; all you got was $800 %

A. Yes, sir.

Q. And did you ever make but the one deed to

the property? A. No, sir.

Q. Were you ever requested to make another

deed? A. No, sir, I don't think so.

Q. Had you known Mr. Worthman before the oc-

casion that you went to his office with reference to

this deed ?

A. I had met him a few times with regard to other

business.

Q. Are you sure whether or not you got the money

for that deed from Mr. Worthman ?

A. No, sir, I know I didn't get the money from

Mr. Worthman.

Q. Do you know whether you got a check there?

A. No, sir.

Q. You got it from this other gentleman ?

A. Yes, sir.

Q. Do you know whether the other gentleman's

name was Kinkaid or Pritchard?

A. No, sir, I do not.

Q. Your husband was with you ?

A. Yes, sir.

Q. Was anyone else present ? A. No, sir.
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Q. The other parties that went on this trip didn't

sell the same day you did ? A. No, sir.

Mr. GORDON.—We offer in evidence timber and

stone land sworn statement of Susie A. Youngkin,

dated September 8, 1902; non-mineral affidavit,

signed Susia A. Youngkin, dated September 8, 1902

;

notice of publication, same date; the testimony of

the claimant upon final proof, dated March 24, 1903

;

the cross-examination attached ; the certificates of the

register and receiver, dated March 24, 1903; and the

deed, dated March 28, 1903, made by John A. Young-

kin and Susie A., his wife, to Horace S. Rand; and

the patent ; all to lots 1 and 2, and the south half of

the northeast quarter of township 7 north of range 7

east, Boise Meridian.

(Susia A. Youngkin papers marked Plaintiff's

Exhibit No. 60A to 60H inclusive.)

Q. I will ask you, Mrs. Youngkin, if you knew
Horace S. Rand? A. No, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Youngkin, at the time you filed your first

papers in the land office, had you ever had any talk

with anybody or anybody have any talk with you

about selling this land ?

A. No, sir, none whatever.

Q. At the time you made final proof and got final

receipt at the land office had you ever had any talk

with anybody or anybody talk with you about selling

this land? A. No, sir.

Q. It is alleged in this complaint, charged by the
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Government, that you entered this claim under an

agreement that just as soon as you got title to it you

would turn it over to the Barber Lumber Company,

or some of the other defendants, or some other per-

son whom they would direct. Is that complaint true

or false as far as it affects youl

A. It is false.

(Witness excused.)

[Testimony of Edward J. Phelps, on Behalf of the

Complainant.]

EDWARD J. PHELPS, produced as a witness on

behalf of complainant, being first duly sworn, testi-

fied as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Edward J. Phelps %

A. Yes, sir.

Q. How old are you, Mr. Phelps?

A. Almost thirty-one.

Q. What is your occupation?

A. At the present time I am engaged mostly in

mining, smelting proposition.

Q. What was your business in March, 1905 ?

A. Real estate.

Q. Where do you reside, and where did you reside

then? A. In Boise.

Q. How long have you resided in Boise?

A. About twenty-seven years.

Q. You took up a timber and stone claim in

March, 1905, I believe ? A. Yes, sir.

Q. I show you timber and stone land sworn state-
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inent, dated March 6, 1905, and ask you if that is your

signature attached"? A. Yes, sir.

Q. Did you file that paper in the land office %

A. Yes, sir.

Q. I show you testimony on final proof, and ask

you if that is your signature to thaf?

A. Yes, sir.

Q. Had you eA^er taken up a timber and stone

claim before this one? A. No, sir.

Q. Had you ever filed on one ? A. No, sir.

Q. Who first spoke with you about taking up one

of these claims?

A. Well, I think the first talk that I had of any

importance about a timber claim was with Mr. Mar--

tin, my partner, Thomas L. Martin.

Q. Was he your partner at that time ?

A. Yes, sir, the firm was Phelps & Martin.

Q. What Mr. Thomas L. Martin is that?

A. He is a nephew of Frank Martin.

Q. He had been in partnership wdth Frank Mar-

tin, hadn't he?

A. Never had been in partnership; he had been

clerk in his office was all. He has a partnership with

him now, never had before—w^as a clerk in his office.

He hadn't been in that occupation though for tw^o or

three years previous.

Q. Who located you on a timber claim ?

A. Mr. Thomas B. Martin, Tom Martin's father.

Q. .
Was he a timber locator, or w^hat was his busi-

ness ?

A. He has follow^ed a variety of occupations. He
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has been a farmer, and employed by the State at

different times, and I think was employed by the

State as a timber cruiser at one time ; he has had ex-

perience in that line of work.

Q. Did you pay him for locating you %

A. I paid him a per diem for taking us up there.

Q. Did you go alone, or was there somebody else

in the party ? A. Just myself and Mr. Martin.

Q. Do you know what you paid Mr. Martin I

A. Either $10 or $15, $15.

Q. How long did the trip take %

A. We left here on the morning of March 3d, as

I remember. We were up there I remember the day

Roosevelt w^as inaugurated; we got to Centerville

that night, and went over to the claim the following

morning, and returned to Centerville that night, and

to Boise the following day, and my entry should

have been the 6th, I should judge.

Q. This land was just opened then, was it? You
mean it should have been on the 6th of March %

A. Yes, I think that is the time.

Q. I thought you meant the sixth of these loca-

tions. Where did you go, what town?

A. We went to Centerville, and went from there

over to the claim the following day.

Q. How far was that from Centerville ?

A. Somewhere near four miles; three or four

miles.

Q. Did Mr. Martin furnish the team ?

A. No, I hired the team at the stable here.

Q. Did Mr. Martin take up a claim at that time ?
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A. No, sir.

Q. Did he have a description of the claim he was

going to locate you on before he left Boise ?

A. Yes, he knew the section corners.

Q. Well, I mean this particular claim that you

got?

A. Yes, he knew the claim; I think he had seen

it before.

Q. And 3^ou went away from here with the pur-

pose of locating on a claim that Mr. Martin had

talked to you about ?

A. Yes, Mr. Thomas L. Martin.

Q. What did Mr. Martin tell you about that

claim?

A. AYell, as I understood, there had been a con-

test over it, and it had been decided against the con-

testee, and was open for entry, and was a very fine

claim.

Q. Do you know who had originally entered the

claim ?

A. It was known as the Snow claim, I remember

;

Mr. Snow had located it ; it was a homestead.

Q. Mr. Henry A. Snow?

A. I don't remember his initials. ,

Q. And it was Mr. Snow's homestead claim?

A. Yes, sir.

Q. And you knew that before you started ?

A. Yes, I knew the general conditions.

Q. Did you know the value of that claim ?

A. No; I knew it w^as a good claim, that is, by

reputation—I was told it was.
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Q. Did YOU know who owned at that time all the

property adjoining this claim? A. No, sir.

Q. Were you told?

A. No, I don't think I was. I knew, of course,

that the Barber Lumber Company had holdings in

the Basin, held most of the timber up there.

Q. Were you told that this claim was right ad-

joining the Barber claims, and that they desired that

particular piece of property for a particular pur-

pose? A. No, sir.

Q. Did Mr. Martin tell you how^ many feet of

timber was on that claim, how much it would cruise ?

A. I think we conversed about that after going

over the claim, and I figured the claim ought to run

somewhere about a million and a half.

Q. Was this claim on the river?

A. It sloped right down to a branch of Grimes

creek.

Q. Was there any property between that and the

creek? I mean, did this land go right down to the

creek ?

A. I think it did; it seems to me we crossed a

creek right there on one of the corners. I wouldn't

be positive about that.

Q. And you went over the corners ?

A. Yes, sir.

Q. And then returned to Boise?

A. Yes, sir.

Q. And who prepared this sworn statement ?

A. I think I prepared those myself, although Mr.

Thomas L. Martin might have prepared them. We
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were both conversant with papers of that sort.

Q. And you filed them in the land office then ?

A. Yes, sir.

Q. And then, in due course, you made final proof ?

A. Yes, sir.

Q. Now, before you made final proof, did anyone

make you an offer of purchase ? A. No, sir.

Q. Did you know at that time to whom you could

sell it?

A. I knew the parties that were purchasing in the

Basin, but I hadn't made up my mind at that time

exactly what I would do wdth the claim ; I had some

idea of holding it.

Q. Until the price got higher than what they were

giving? A. Yes, sir.

Q. Did you think that eventually you would sell

to the Barber Lumber Company?

A. Not to them in particular, no.

Q. Was anybody else purchasing land there but

the Barber Lumber Company from claimants ?

A. I think there probably were some private par-

ties.

Q. Eight in that location?

A. In various portions of the Basin; I don't

know whether in that particular locality.

Q. Do you know of any person that bought in

that country but the Barber Lumber Company, or

some of its agents?

Mr. BUNDY.—I object to that.

A. I don't know its agents. Mr. Prank Martin

bought one or two claims there.
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Q. And he sold to the Barber Lumber Company

those two claims

?

A. I don't know.

Q. Did you ever sell anything to Mr. Frank Mar-

tin? A. No, sir.

Q. Did you ever join in a deed conveying prop-

erty to Mr. Frank Martin ? A. Yes, sir.

Q. Where was that?

A. That was my wife's.

Q. Do you know whether Mr. Martin then sold

it to the Barber Lumber Company ?

A. I do not ; he told me he expected to hold it.

Q. How much did you think this land was worth

when you purchased it ?

A. Well, that's a pretty hard question to answer.

I knew the claims were selling all the way from $700

up to $1,500 ; at least I heard that.

Q. Now, you went to the land office, and made

your final proof? A. Yes, sir.

Q. How much did you pay at the land office on

that occasion ?

A. Something over $400—I don't remember

—

Q. And did you pay by check or in cash?

A. In gold, as I remember.

Q. Did you borrow that money, or did you have

it of your own ? A.I had it of my own.

Q. Did you have it in the bank, or in your posses-

sion?

A. I think the most of it was in the Capital State

Bank.

Q. Do you remember when you drew it out of the

bank? A. The morning I made final proof.
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Q. You cheeked it out, did you?

A. I think so.

Q. And do you know how long you had had it in

the bank?

A. Oh, a man in business might have two or three

thousand one day, and five hundred in there the next,

and an overdraft the next.

Q. I meant, did you borrow the money to put in

the bank ? A. No.

Q. It was your own money ?

A. In fact, I had enough money then to have

bought a dozen timber claims if I had wanted to.

Q. You have sold this property, have you?

A. Yes, sir.

Q. To whom did you sell it?

A. Barber Lumber Company.

Q. With whom did you negotiate the sale ?

A. Why, Thomas L. Martin negotiated the sale

for me. We had had a deal on with the Barber

Lumber Company, or at least tried to sell insurance

on the plant up there, and Mr. Martin handled that

end of it with Mr. Chapman, and I let him handle

that business on this account, and he handled it and

sold it. .

Q. Was the price fixed by Mr. Martin and Mr.

Chapman ?

A. Yes, he was up there and asked what they

would pay for the claim, and they finally made an

offer, as I remember of $1300; I believe that was

what I was paid for it.

Q. Was that paid in check ? A.I think so.
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Q. And to whom did you make the deedf

A. To the Barber Lumber Company.

Q. Did you prepare the deed yourself?

A. I wouldn't be certain of that, Mr. Gordon; it

might have been myself or Thomas L. We were

both competent to make other deeds.

Q. How long was that after you made your

proof? I haven't the deed; I haven't seen it, I don't

know where it is.

A. That question I can't answer.

Mr. BUXDY.—I can tell you, for your informa-

tion. Final ]3roof was made May 13, 1905, and it

was sold July 28, 1905, two months and fifteen days

after.

Mr. GORDON.—Q. Do jow remember before

whom 3^ou acknowledged the deed?

A. No, I don't. There are two or three notaries

there that we might have gone to. I don't think Mr.

Thomas L. Martin had a notary's commission. I

think probably I acknowledged it before Mr. Dun-

ton.

Mr. GORDON.—We offer in evidence timber and

stone sworn statement of Edward J. Phelps, dated

March 6, 1905; his testimon}^ on final proof, dated

May 13, 1905; tli^ cross-examination attached; the

notice of publication; the register's and receiver's

certificates, dated May 15, 1905; and the patent.

We will try .to find the deed or account for it. The

description of the land is, south half of the southeast

quarter, and the northeast quarter of the southeast

C[uarter, and the southeast quarter of the northeast
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quarter of section 17, in township 7 north of range 5

east, Boise Meridian.

(Edward J. Phelps papers marked Plaintiff's

Exhibit No. 61A to 61M inclusive.)

Cross-examination.

(By Mr. BUNDY.)

Q. Mr. Phelps, did you make your stone and tim-

ber entry for the benefit of the Barber Lumber Com-

pany? A. No, sir.

Q. Did you make it for the benefit of anybody

else? A. Only myself.

Q. At the time you made your original filing, and

at the time you made your final proof, or at either

of such times, had you any agreement, express or

implied, verbal or written, with the Barber Lumber

Compan}^ or any other person, to the effect that you

w^ere to turn over or transfer the title you might ac-

quire from the Government over to the defendants,

or to any person they might name ?

A. No, sir.

Q. It is charged in the complaint here that you

conspired with the Barber Lumber Company and

the other defendants to defraud the United States

out of this land embraced in your timber and stone

entry, under an agreement that you were to turn it

over to them as soon as you got title. Is that true

or false, as far as it affects you ? A. It is false.

(Witness excused.)
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CHARLEY PATTERSON, produced as a wit-

ness on behalf of the complainant, being first duly

sworn, testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Charley Patterson?

A. Yes, sir.

Q. How long have you lived in Boise, Mr. Pat-

terson? A. Seventeen years.

Q. What is your occupation? A. Clerk.

Q. Where?

A. Eastman-Teller Hardware Company.

Q. How^ long have you been employed there ?

A. I have been in the same place, in the same

store, for about nine or ten j^ears. It has changed

hands though.

Q. You were employed in that business in 1902?

A. Yes, sir.

Q. You made a timber and stone filing in March,

1902, did you? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated March 28, 1902, and ask you if that is

your signature to it ? A. Yes, sir.

Q. And you filed that paper in the land office ?

A. Yes, sir.

Q. I show you testimony you gave before the

land office on your final proof, dated June 24, 1902,

and ask you if that is your signature there ?
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A. Yes, sir.

Q. I show you deed, dated 27th of March, 1903,

between Charley Patterson, and wife, Mary Patter-

son, to A. E. Palmer. Is that your signature "?

A. Yes, sir.

Q. And that is the signature of your wife "?

A. Yes, sir.

Q. And you ^oth acknowledged that deed before

Mr. L. M. Pritchard-?

A. Yes, sir.

Q. Did your wife take up a claim under the tim-

ber and stone act? A. No, sir.

Q. Who first spoke with you about taking up a

claim %

A. There was a young man by the name of

French that worked at this same place, and he took

up a claim, and that was the first I heard of it ; then

I didn't hear anything more about it for, it must

have been six or eight months.

Q. Who spoke with you then %

A. Well, I heard—I don't know in particular

who, but Butler was one.

Q. Edw^ard Butler?

A. Yes, sir, and he was going up there, and he

wanted to know if I didn't want to go.

Q. Did you go with the party? A. Yes, sir.

Q. Who w^re of the party?

A. Ed Butler, and a man by the name of Barker,

and another gentleman—I don't know who he was.

Q. And who arranged for that party to go?

Who got the party together?
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A. I don't know whether Butler came to me or I

went to him. We went together to see about the

team, I think. First, I went up to the land office to

see how much it was going to cost me.

Q. Did you know Mr. John I. Wells at that time?

A. No, sir.

Q. When did you meet Mr. Wells'?

A. I went up to his office to see if he could locate

me.

Q. Was that before you started?

A. Yes, sir.

Q. And did you make arrangements with him

for locating you?

A. Not the first time up there; he said that he

didn't haA^e nothing, couldn't locate me then, and he

told me what day to come back, and I went back up

and he says "Four of you will go next day." He
located four of us the next day.

Q. And he told you what it would cost ?

A. He told me how much it would cost to locate.

Q. Did he tell you who would meet you up there?

A. No, sir, he said there was a man up there.

Q. Did Mr. Wells locate you, or someone else?

A. Patrick Downs.

Q. What town or city did you go to?

A. Idaho City.

Q. At that time did you have to have the money

with which you could pay for this land ?

A. I don't know whether I had all the money it

would take or not; I had some money, and I had some

property.
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Q. Were you told that j-ou could get this land,

and that the money would be furnished you to pay

for this landf A. No, sir.

Q. You didn't say anything to Wells about that,

or he to you"?

A. No, sir, didn't say anything at all about that.

Q. That was the first time you met Wells, was it?

A. The first time I spoke to the man.

Q. Then you went up there and met Mr. Downs'?

A. Yes, sir.

Q. And he located all of you on a separate piece

of land f A. Yes, sir.

Q. And did he give you a description of it there 1

A. I think that he did; I am not positive.

Q. Did he tell you where to go to have your

papers made out ?

A. I think he said "Take them to Wells." I am
not positive, but that's where we went.

Q. And did you pay him for locating you or did

you pay Wells ?

A. I think we paid Wells; I am not positive

about that.

Q. This timber, did he show you more than three

claims, or did he give you your pick of a number of

claims, or did he take you out to one claim and say

"This is yours"?

A. We all was together until the last claim, and

he said my land was over further from the others,

and Downs and I went over to what he said was to

be mine, and he showed me the corners, and the

others waited until we got back.
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Q. How far was yours from the others ?

A. Just a little ways, right across the hill. It

wasn't very far.

Q. Did you go to Mr. Wells' office the same day

3^ou returned, or the next day ?

A. It was the next day.

Q. That is the John I. Wells that you spoke of?

A. Yes, sir.

Q. And he drew these papers for you?

A. They were drawn in his office.

Q. He gave them to you? ,
A. Yes, sir.

Q. Did you carry the description back to him, or

did he have it?

A. I couldn't say; I am not positive.

Q. And all of you went there together, these peo-

ple that were of the party ?

A. Butler and I went there together, but I

couldn't say as to whether the others was with us or

not.

Q. Butler got his papers there too at that time?

A. Yes, sir.

Q. Did you pay Mr. Wells the locating fee, or Mr.

Downs?

A. I paid Wells, I think.

Q. Did Mr. Wells go to the land office with you?

A. No, sir.

Q. Are you sure of that?

A. I don't think he did.

Q. The reason I ask you is that I am reading

I. Wells introduced you to the register of the land

from a certificate here in which you said that John
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office.

A. He might have, but I don't know of it.

Mr. KEIGWIN.—Q. Did you know Mr. James

King, register of the land office? A. No, sir.

Q. You had to have somebody to introduce you

there, to identify you.

A. I don't know; I know Mr. Hemrod.

Mr. GORDON.—Q. This is the way the certifi-

cate reads: "I hereby certify that the foregoing affi-

davit was read to affiant in my presence before he

signed his name thereto; that said affiant is to me
personally known (or has been satisfactorily identi-

fied before me by John I. Wells)."

A. Was that the one at the land office?

Q. Yes.

A. The reason I ask, it runs in my mind that

there was some gentleman at Wells' office when I

got the papers, but Wells might have been up there;

that paper shows—he might have been, but I don't

recollect.

Q. Now, you paid your location fee yourself

there? A. Yes, sir.

Q. I mean your filing fee. A. Yes, sir.

Q. And your advertising fee?

A. Yes, sir.

Q. Was Mr. Wells up to go over th^ land with

you? A. No, sir.

Q. Up to this time was any offer made to you for

the purchase of this land? A. No, sir.

Q. I will ask you what your salary a month was

at that time.
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A. I couldn't say—it was somewhere between

$50 and $80. I started in there at $50.

Q. And had you met Mr. Kinkaid at that time?

A. No, sir.

Q. Mr. Pritchard'? A. No, sir.

Q, Then it came time to make your final proof,

and do you remember the occasion of going to the

land office to make thaf? A. Yes, sir.

Q. And do you remember how much you paid

into the land office on that occasion?

A. Something like $400'—four hundred and some-

thing.

Q. And did you pay it in cash or by check?

A. Paid it in cash.

Q. Did you draw the money out of the bank that

day, or did you borrow it, or how did you get it ?

A. I went to the firm and told them I w^anted

—

I had part of the money—and I told them I wanted

—

I think it w^as—$200 or $250, and they gave me a

check on the Capital State Bank, and I went there

and cashed it.

Q. Did you give the company a note for that?

A. No, sir, I had no regular pay-day, and when-

ever I wanted any money I went and called for it.

Q. Who was this that you were working for at

that time? A. Fletcher & Steen.

Q. They gave you, as you remember, how much?

A. Something like $200; I think it was $200. It

might have been $150 or $250.

Q. How long after you made your final proof did

you sell this property?
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A. Well, it was quite awhile. I think my final

receipt was held up some way or other, and I didn't

get it, for I don't know how long, but I know there

was something that I didn't get final receipt for it

seems to me like it was several months.

Q. How long after you got final receipt did some-

one offer to buy this ?

A. It wasn't very long, not more than a day or

so.

Q. Who offered to buy it?

A. I couldn't say; it was Kinkaid or someone in

his office.

Q. You knew Kinkaid, did you?

A. No, sir, I didn't know him.

Q. How did you happen to go to Kinkaid 's office?

A. John Wells

—

Q. And what did John say to you ?

A. He said, " Go up to Kinkaid 's office.
'

'

Q. What for?

A. I was looking for a buyer.

Q. Had you tried to sell to Mr. Wells?

A. No, sir.

Q. You asked him if he knew of anybody that

would buy it? A. Yes, sir.

Q. And he directed you to Kinkaid?

A. Yes, sir.

Q. And you went there? A. Yes, sir.

Q. Did you go to Wells' office to ask him if he

knew of somebody you could sell it to?

A. Yes, sir, I went to his office.

Q. And you went to Kinkaid 's office?
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A Yes. sir.

Q. And what did he offer you for it?

A. Something like $700.

Q. And did you sell it that day'?

A. Yes, sir.

Q. And he paid you"?

A. Well, I don't know whether he paid me all then

or not. I know my wife wasn't here at the time to

sign the deed, and they didn't want to pay me all of

it then, but I think they did.

Q. How much did they pay you the first time

—

do you remember? A. No, sir, I do not.

Q. Did you ever sign but the one deed?

A. Not that I know of.

Q. Didn't jovl sign a deed before you got your

final papers, and then went back and they asked you

to sign another one?

A. I don't recollect anything of that kind.

Q. Your best recollection of it is that you signed

a deed the one time you went there and never signed

another deed to this property ?

A. Yes, sir.

Q. Did you go there when your wife went to

make this deed, or did they come to your house ?

A. I took Mr. Pritchard out to the house in a

buggy. My wife was out of town, and when she

came back her health was poor.

Q. How long after you signed the deed did your

wife return?

A. I think it was about two weeks, or three, some-

thing like that.
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Q. The day you signed the deed did you acknowl-

edge it before Mr. Pritchard?

A. I think I did.

Q. Did you go out of Mr. Kinkaid's office to Mr.

Pritchard's office?

A. No, sir, I was in Pritchard's office; I wasn't

in Kinkaid's office.

Q. Was this deed prepared when 3^ou went there?

A. I don't think so. I know I was there quite

awhile; I know I was there until after dark—I re-

member that.

Q. And then several weeks later your wife came

home and you took Mr. Pritchard out there and she

signed and acknowledged the deed before him?

A. Yes, sir.

Q. Have you made any statement before relat-

ing to those transactions to the attorneys or any of

the agents of the Government? A. No, sir.

Q. Have you been asked to?

A. Well, a gentleman downstairs, about four

o'clock, told me to come upstairs, and I told him it

was too late.

Q. Have you talked with either of counsel for the

defense about this case at all?

A. No, sir.

Q. With Mr. Wells? A. No, sir.

Q. Have 3^ou talked to anybody?

A. No, sir.

Q. Any of the witnesses or anybody else?

A. No, sir.

Mr. GORDON.—We offer in evidence the sworn
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statement of Mr. Charley Patterson, dated March

28, 1902; his testimonj^ on final proof, dated June

24, 1902; the cross-examination thereto; the testi-

mony of the other witnesses on final proof; the non-

mineral affidavit, dated March 28, 1902; the notice

of publication, dated March 28, 1902; the register's

and receiver's certificates, dated June 24, 1902; and

the deed, signed by Charley Patterson, and wife,

Mar}^ Patterson, to A. E. Palmer, consideration

$1000, dated March 27, 1903; and the patent, to the

northwest quarter of section 33, township 6 north of

range 6 east, Boise Meridian.

(Charley Patterson papers marked Plaintiff's Ex-

hibit No. 62A to 62L inclusive.)

Q. I will ask you if you knew Mr. A. E. Palmer.

A. No, sir, I did not.

Q. Did you read the deed and see that Mr. Palm-

er's name was in there at that time, or did you sign

it in blank?

A. I think I read it.

Q. Did you note that the consideration was

$1000?

A. Yes, sir, I knowed at the time that it was more

than what I was getting for it.

Mr. KEIGWIN.—Q. You got $650?

A. $650 or $700.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Patterson, prior to the time you made

your first application to buy this timber, had you

any agreement, express or implied, in writing or
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verbal, with anybody, to the effect that you were to

turn the title over as soon as you acquired it to them?

A. No, sir.

Q. Did you have any such agreement at the time

you made your final proof? A. No, sir.

Q. You are charged in the complaint in this ac-

tion we are trying, Mr. Patterson, with having en-

tered into a conspiracy with the Barber Lumber

Company and a lot of other people to defraud the

United States out of this land, and it is claimed in

there that you entered into an agreement with them

by which you agreed, as soon as you got title, to

transfer it to them, or to some person that they might

select. Is that complaint, as far as it relates to you

true or false?

A. It is false.

(Witness excused.)

At this time an adjournment was taken until ten

o'clock A. M., Friday, February 12, 1909', at which

time court met, pursuant to adjournment, the Ex-

aminer and counsel for the respective parties being

present.

Stipulation.

It is hereby stipulated by and between the parties,

in open court, that the taking of testimony may pro-

ceed today, February 12th, and that the same may
be used on the trial with the same force and effect

as though taken on any other date, hereby waiving

any legal objection due to the fact that this is or

may be declared a legal holiday.
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HARRY K. EAGLESON, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
The EXAMINER.—The witnesses who are not

being examined are requested to retire to the hall

until they are called.

Mr. BUNDY.—Let it be noted that this is all

against the objection of the defendants.

Mr. KEIGWIN.—Do we understand that the de-

fendants desire to have all the witnesses in the room

at the time the examination is in progress?

Mr. BUNDY.—The defendants simply object to

the apparent insult to all the witnesses. It is a

gratuitous insult, and unprecedented, unusual. I

don't want it to appear that it is done by any pro-

curement of ours.

Mr. GORDON.—Q. You are Mr. Harry K. Eagle-

son? A. Yes, sir.

Q. And you took up a timber and stone claim in

1902? A. Yes, sir.

Q. *Now state all there is, Mr. Eagleson, in con-

nection with your taking up the timber and stone

claim, and the persons who went with you to take up

a claim at that time.

A. Mr. Sensenig, his wife, my wife, my mother in

law

—
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Q. Your mother in law was who?

A. Mrs. Caroline Alexander—my brother Charles

Eagleson, my cousin Clyde Eagleson, and his wife,

J. V. Nusbaum, and his wife—Mr. Nusbaum is dead.

I went to Mr. John I. Wells several times to get

located. I knew there was timber being taken up

up there. I presume I went to Mr. Wells at least

four or five times before he gave me a letter to Mr.

Downs, and we got rigs and went up, and stayed at

the Kempner ranch, and Mr. Downs located us all.

Q. And who did you pay the locating fee to?

A. I paid Mr. Wells after I returned.

Q. Did the rest of the party pay Mr. Wells too,

that you know of?

A. I think so; I paid him for my claim, and my
wife's, and mother in law's.

Q. Your sworn statement is dated September 19,

1902; I will ask you if that is your signature.

A. Yes, sir.

Q. And that is your signature to the non-mineral

affidavit of the same date ? A. Yes, sir.

Q. And that is. your signature to the testimony

given on final proof, dated January 29, 1903?

A. Yes, sir.

Q. And that is your signature and that of your

wife to the deed dated February 16, 1903?

A. Yes, sir.

Q. Did Mr. Downs give you the description of the

property there, or did you get that when you re-

turned ?

A. I took the description myself from the corners
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for tlie whole party.

Q. What did you do with them; did you give

them to them, or did you have somebody prepare

the papers?

A. Well, I presume Mr. Kinkaid prepared those

deeds.

Q. The first papers, I intended to say.

A. I thought some of our party prepared those

papers that we filed on in the land office; I had

thought I did myself—that is my writing all right.

Q. Do you remember giving the individual mem-

bers of your party a description, or did you take the

descriptions to one person and have them prepared?

A. No, I gave each one—I had a little vest pocket-

book like this that I took down all the numbers of the

land in, and Mr. Downs he sent those numbers down

to Wells, and they were handed to us again, I think,

when we paid that location fee. I checked over those

numbers by my book.

Mr. GORDON.—I didn't catch that quite. Read

that, Mr. Stenographer. (Answer read.)

Q. Do you know whether or not Mr. Wells handed

the original filing paper, the sworn statement, to each

of you at the time you filed ?

A. I don't think Wells was at the land office.

Q. I mean at his office when you made that pay-

ment.

A. I think he just gave us the numbers of that

land, because I know I checked them by my book to

be sure it was right ; I checked all those numbers by

my book before the members of the party took them.
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I don't think he made out any papers; I don't re-

member that he ever made out any papers for us at

all.

Q. My question wasn't whether Mr. Wells made

them out himself; whether he had somebody make

them out. A. I don't think so.

Mr. BUNDY.—Now, I want to say to you that I

spoke to one of your witnesses, Mr. Dennis Thorn-

ton. I asked Mr. Thornton to go up town after Mr.

Fraser. Mr. Thornton is an employe of the com-

pany I represent, so I took the liberty of asking him.

Mr. GORDON.—Q. Mr. Eagleson, do you know

who prepared the non-mineral affidavit for you

(hands witness paper) '?

A. That looks like Ed Garrett's writing to me. I

believe that is his writing.

Mr. KEIGWIN.—Q. Who is Ed Garrett?

A. He was receiver. That isn't his writing,

though.

Mr. GORDON.—Q. You don't know whose writ-

ing it is ? A. No. sir.

Q. I show you notice of publication, and ask you

if you know who prepared that for you (hands wit-

ness paper)

?

A. I do not.

Q. You filed this sworn statement in the land

office ? A. Yes, sir.

Q. And you made final proof ?

A. Yes, sir.

Q. Now, do you remember how you made that

final proof, how you paid the money you paid in the
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land office at the time you made your proof, whether

it was in check or cash?

A. I paid it in money.

Q. Did you prove up with the rest of your party,

or did you prove up alone %

A. I think probably there was two or three that

day; we didn't all prove up that day. I think there

was three different days that different ones in our

party proved up.

Q. Do you mind stating where you got that money

with which to make your final proof %

A. I think I borrowed the most of it; I don't

know how much I borrowed—I borrowed some.

Q. Have you an idea how much you borrowed ?

A. No, I couldn 't say.

Q. Where did you borrow it %

A. I think I borrowed $1000—I am not sure—at

the Capital State Bank.

Q. When did you borrow it—the day you made

your final proof, or before ?

A. Before we proved up, but just how long I

couldn't say.

Q. And you borrowed it on your own note ?

A. Yes, sir.

Q. Now, it seems that you didn't prove up until

ten days after the date you had advertised that you

would prove up, and then you made an affidavit in

the land office. I show you the affidavit and ask you

if that is your signature to the affidavit filed in the

land office, dated January 29, 1903?

A. Yes, sir.
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Q. How long after you made your final proof did

you sell this land ?

A. I couldn't say—I don't remember.

Q. Well, as near as you can remember.

A. Refreshing my memory from those papers

—

about two weeks.

Q. The deed is dated February 16, 1903, and you

made your j)roof on the 29th of January, 1903.

A. Yes, sir.

Q. Did you sell the day that this deed was made ?

A, No, I sold, I think it was a day before, or two

days before. I sold all the claims that we had in

that party at one time.

Q. And how many were there ?

A. Well, let's see; I will have to figure a little.

Q. I mean, as near as you can remember.

A. I think it was thirteen, but I might possibly

be mistaken about that.

Q. And who did you negotiate the sale with ?

A. John Kinkaid. This party that went up there

was thirteen people.

Q. And had they put it in your charge to sell

these claims'? A. Yes, sir.

Q. And was that arrangement made with the

parties—I mean between you and the rest of the

party before you located?

A. No, we didn't know that we would get timber.

Now, I kind of run a little shinnanigan with Wells

on that deal. Wells, he thought it was myself and

wife and mother in law. Then I notified these

friends of mine and we all went up on the same letter.
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We didn't all know we was going to get timber. My
wife didn't intend to take a claim at that time. My
boy was a small baby, and she went along for the out-

ing. We had no arrangements made at all at the

time we went up there to locate.

Q. I mean, when was the authority given you

that you could sell the timber, or when did you have

an agreement among yourselves that you would all

sell it in a lump?

A. After we had taken those claims, we all agreed

not to sell it unless it was sold in a bunch.

Q. Were there any parties up there that you met

while there that you formed that agreement with *?

A. Oh, no ; we never had an agreement with any-

body till I made that deal.

Q. You don't understand me. I don't mean that

you made an agreement to sell to any particular per-

son ; but where was the agreement made among your

party that if you did sell you would all sell in a

bunch %

A. I don't know. A good many of those things

are pretty vague at this distance. I think probably

that agreement was made after we proved up. That

was done really at my own suggestion; I suggested

that.

Q. You met some people up there when you went

to prove up that didn't go with your party?

A. They were located ; some of those people were

located. Ml^s. Schmelzel, I think, was located the

same day my wife was, and the other ladies in our

party.
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Q. And did they come into the pool? Did you

sell their property at the same time?

A. Yes, sir.

Q. Now, you used an expression here that I don 't

know whether it is clear to me what was meant, and

it may not be to the court, that you used a little shi-

nannigan on Wells, and you say his idea was, or you

gave the impression that you and your wife and

mother in law were only going to take up claims, and

that you took up other parties on that letter. Didn't

you understand that Mr. Wells wanted to locate all

he could?

A. He kept putting me off on the ground that

there was too many applicants; that they didn't have

timber enough.

Q. But when you arrived there with your party

they did have timber enough to locate all of them ?

A. Yes, sir.

Q. You don't think he had any motive in not

wanting you or your party to take this timber up,

do you?

A. No, I don't think so.

Q. He has never said anything about it, has he ?

A. No, sir.

Q. Your wife went along with you, and you paid

all her ex];)enses? A. Yes, sir.

Q. And did you furnish her the money with which

she made her proof and entrance fee ?

A. I think the big end of her money was her own.

Of course I borrow^ed the money out of the bank, but

I think it was her money. I used what little money
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she had after I married her.

Q. This immediate money, though, that she used

to prove up? A. I borrowed that.

Q. And gave it to her the day she made her proof %

A. Yes, sir.

Q. You and she proved up out of the thousand

dollars that you borrowed ?

A. Yes, sir, and I think that same thing would

hold true of my mother in law.

Q. And you borrowed that for her too I

A. I think I had a little money in the bank; I

don't know how much. I don't know how much I

borrowed.

Q. And you made all the arrangements for your

wife to locate, and for the sale of her property, the

same as you did j^our own ? ? A. Yes, sir.

Q. Do you know whether the same person that

prepared all of your papers prepared hers ?

A. I couldn't say. I don't remember. I had

thought I prepared all those papers myself, until I

was shown the papers.

Q. Mr. Eagleson, what was your business in 1902 ?

A. I was in the ice business, and ranching.

Q. And you resided in Boise at that time, and

had for some time prior thereto ?

A. Yes, sir.

Q. I notice in your statement here, filed in the

land office, you made the statement that
'

' I am in the

ice business, Electric Ice Company, compensation

$75 per month. '

' Was that correct then %

A. Yes, sir.
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Q. And how long did you remain in that employ-

ment?

A. But I can explain that. I owned that ice

company at that time, but it wasn't in my name; it

was in my brother's name.

Q. Do you know who prepared this deed that you

have identified here, as being signed by yourself and

wife ?

A. I think Mr. Kinkaid did; it was prepared in

his office, I think. I sold the claims to him.

Q. That was John Kinkaid ?

A. Yes, sir, I sold the claims to him, and we

signed the papers a day or two days after we made

the same, and he took down the numbers, and I

checked the numbers off of that book again, and

those deeds were made out again when w^e signed up.

Q. And you read the deed? A. Yes, sir.

Q. And how much money did you get for your

two claims ? A. We got $850 apiece.

Q. You are sure it was $850, or $800 ?

A. It was $850.

Q. I notice the consideration in the deed was

$1600. A. Yes, sir.

Q. You noticed that then, $1600 ?

A. Yes, sir.

Q. And you knew at that time that you were mak-

ing a deed to Horace S. Rand? A. Yes, sir.

Q. Did you know^ before that time that Mr. Kin-

kaid w^as purchasing property for somebody else ?

A. Well, I don't know that I did. I don't be-

lieve I did.
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Q. Was there any connnent about it at the time

the deeds were made, the sale was made ?

A. I think not. If I am not mistaken, all those

deeds were signed the same day, excepting Mrs.

Schmelzel, and Mrs. Schmelzel only got $800 for her

claim.

Q. Where was Mr. Schmelzel at that time, do you

know?

A. I think he had charge of the power plant over

on Horse Shoe Bend.

Q. That was fifteen or twenty miles %

A. It might have been before he moved over

there; I don't know just when that transfer was

made, but that w^as his business. It might have been

while he was here.

Q. And these were all acknowledged before Louis

M. Pritchard ?

A. Yes, sir, he took the acknowledgment there

when we signed the papers.

Q. Was it your duty to get all these deeds signed

for Mr. Pritchard?

A. No, we paid him for that acknowledgment.

Q. I mean Mr. Kinkaid.

A. I didn't understand the question, I guess.

Q. I mean, as you were acting for the other par-

ties, was it incumbent upon you to see that the other

parties signed those deeds?

A. All the agreement we had was by w^ord of

mouth. He wouldn't pay anything on the claims

until the deeds were made out; there was no money

changed hands until the deed was signed, and as each
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one signed the papers they received their check.

Q. Where was the acknowledgment of Mrs.

Sclm:ielzel taken?

A. I don 't know ; her claim wasn 't taken at that

time. I don't believe she was here, or something,

although her claim should have gone in on that sale,

but it didn't.

Q. Do you know whether Mr. Kinkaid paid you

by check or cash? A. Check.

Q. Did you deposit the check?

A. I presume I did.

Q. Where were you doing your banking at that

time ? A. Capital State Bank.

Q. Do you know whether it was Kinkaid 's per-

sonal check or somebody else's check ?

A. It was his personal check on the First Na-

tional Bank.

Mr. GOEDON.—A¥e offer in evidence the timber

and stone land sworn statement of Mr. Eagleson,

dated September 19, 1902 ; the non-mineral affidavit

of Mr. Eagleson of the same date; his final proof

papers, dated January 29, 1903 ; and the affidavit of

Mr. Eagleson filed in the land office, dated January

29, 1903; the cross-examination attached to the

proof; the notice of publication, dated September

19, 1901; the register's and receiver's certificates,

dated January 29, 1903; the patent; and the deed,

dated February 16, 1903, made by Harry K. Eagle-

son and wife, Helen E., to Horace S. Rand, consider-

ation $1600, all to the south half of the northeast

quarter, and the south half of the northwest quarter
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of section 25, township 7 north of range 8 east, Boise

Meridian. This deed also contains the property of

Helen E. Eagleson, the south half of the northwest

quarter of section 23, and the south half of the north-

east quarter of section 22, all in township 7 north of

range 8 east, Boise Meridian.

(Harry K. Eagleson papers marked Plaintiff's

Exhibit No. 63A to 630 inclusive.)

Mr. KEIGWIN.—We desire, Mr. Examiner, to

have it noted on the record that Mr. John I. Wells

has entered the room at ten minutes to eleven o 'clock,

during the examination of Mr. Eagleson.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Eagleson, I have been waiting to get some

one that is acquainted here with most of these people

and can give us a little general information as to the

people who are named in this complaint, and who

are charged in the complaint with having wilfully

perjured themselves at the instance of the Barber

Lumber Compau}^ and the other defendants, pursu-

ant to an agreement by which they were to assist the

Barber Lumber Company in defrauding the Gov-

ernment, and under which arrangement it was un-

derstood that they would get the lands, and as soon

as they got title they would transfer them to the

defendants, or some of them. Before calling your

attention to the names, I will ask you whether or not

that allegation of the complaint, as far as you are

concerned, is true or false?

A. It is absolutely false. ^,..:
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Q. If you will kindly look over the names of the

people who are charged wath being parties to this

unlawful agreement and with having perjured them-

selves, will 3'ou look through there and see those

names (hands witness paper) ?

Mr. BUNDY.—I wish you would kindly note on

the record that some stranger, unknown to the case,

is in the courtroom at five minutes to eleven, convers-

ing wdth John I. Wells, and that the same stranger

has been seen at divers and sundry times about the

courtroom in connection with the attorneys for the

Government.

Q. (Continuing.) I guess I will ask you, if you

kindly will, Mr. Eagleson, to count the number of

people—you needn't give the names.

A. Just an even hundred.

Q. Your attention has been called to the names of

the entrymen mentioned in this bill of complaint,

and you have made your check mark after a large

number of names therein mentioned. Does that

check mark indicate that you are personally ac-

quainted with those ?

A. Yes, sir ; there are a few there that I am per-

sonally acquainted with that I didn't check.

Q. But you have checked how many?

A. One hundred.

Q. Now, of the one hundred names that you have

checked, state as to what you know of the persons

with reference to their standing in this community

as law-abiding, honest citizens.

Mr. KEIGWIN.—That is objected to on the
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ground, first, that it is irresponsive to anything in

the examination in chief, secondl}^, on the ground

that the answer sought for is incompetent and irrele-

vant and immaterial.

A. Absolutely good citizens, every one of them.

Mr. KEIGWIN.—That is objected to on the

grounds heretofore stated by way of objection to the

question, and counsel for the complainant give no-

tice that at the hearing they will move to strike out

the answer.

Q, What was the general established reputation

of the one hundred entr^^men whose names you have

marked in this community, in 1902, and in the com-

munity in which they respectively reside, for truth

and veracit}^*?

Mr. GORDON.—Counsel for the complainant ob-

ject to the answer of that question, as there is no

foundation laid upon which he shows that he has

knowledge of the reputation of these people.

A. It was good.

Q. These people that jou have marked are people

that you know personally? A. Yes, sir.

Q. And you know them sufficiently so that you

know what their reputation in this community was?

A. Yes, sir, I have done business with pretty near

all of them.

Mr. KEIGWIN.—Counsel for the complainant

move to strike out that answer on the grounds here-

tofore stated by way of objection to these questions,

and the additional ground that the answer shows

that the witness is speaking with reference to his
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personal knowledge and acquaintance with the per-

sons referred to, and not at all with reference to

their reputation.

Q. Based upon the known reputation which you

knew, these people whose names you have marked

enjoyed in the community in which they lived, I will

ask you as to whether or not you would believe them

under oath. A. I would, any of them.

Mr. KEIGWIN.—Counsel for the complainant

would like to inquire of counsel for defendants

w4iether, in asking these questions, they desire to

make this witness their own?

Mr. BUNDY.—What's the use of that? We are

trying an equity suit, and we have a right to find out

what he knows.

Mr. KE1.GWIN.—Counsel for the defendants hav-

ing declined to adopt the witness as their own on

cross-examination, counsel for the complainant move

to strike out all his testimony given on cross-exam-

ination, on the ground that it is not responsive to

anything asked or elicited in the examination in

chief.

Mr. BUNDY.—Q. Mr. Eagleson, without going

into detail as to each person, I wish you would state

on the record generally, as to a large portion of

these people whose names you had read in this bill,

as to whether or not they are old-established people

in business here ; state generally what their business

was.

Mr. KEIGWIN.—The same objection.

A. Good substantial citizens.



1014 The United States of America

(Testimony of Harry K. Eagleson.)

Mr. KEIGWIN.—Counsel for the complainant

move to strike out the answer given by the witness

on the grounds heretofore stated by way of objection,

and the further ground that the answer itself is not

responsive to the question, and undertakes to state

a fact which is utterly irrelevant to any of the issues

in this cause.

Mr. BUNDY.—Q. Mr. Eagleson, it is charged in

this bill of complaint that the defendants, for the

purpose of defrauding the United States of Amer-

ica out of its lands, entered into an agreement among

themselves and with each of the entrymen whose

names you have read, including your own, and that

such fraudulent scheme contemplated, and an agree-

ment was made by the defendants and with all of

these entrymen, including yourself, by which the en-

trymen were to testify falsely before the land office,

and in that manner procure title to timber and stone

lands, and then, as soon as they had procured title,

they were to transfer it to the defendants, or some

of them, or to such person as they should direct. Is

that allegation in this complaint true or false as far

as you are concerned?

Mr. KEIGWIN.—The same objection to this ques-

tion as to those heretofore asked, and on the same

grounds, and on the further ground that the question

calls for a statement of the witness' knowledge of

the acts, conduct, motives, and intentions of other

persons than the witness.

A. It is false.

Mr. BUNDY.—Q. At the time you made your
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original filing on this land did you have any agree-

ment of any kind, express or implied, verbal or writ-

ten, with the defendants, or any of them, or with

any other person, relative to the land you were about

to enter? A. No, sir, nobody.

Q. Did you have such agreement at the time you

made your final proof? A. No, sir.

Q. Now, with reference to the pool you spoke of,

of some claims, which consisted, I believe, of a sort

of agreement between a number of the entrymen,

including your relatives and yourself, and perhaps

some others. What was the purpose of that arrange-

ment?

A. We wanted to get all there was in it.

Q. That was your only object?

A. Yes, sir, and we did benefit by it, too.

Q. You did make $50 a claim above w^hat the evi-

dence show^s? A. Yes, sir.

Q. The understanding here generally was that

claims were being bought by Mr. Kinkaid and

others ?

A. I don 't think there had been any claims trans-

ferred up to just a few days before this time, because

I never heard of any being sold.

Q. But that was the sole purpose of the little

arrangement, was the theory that you could get a

larger price for a large tract than for a small one ?

A. Yes, sir.

Q. Mr. Downs and Mr. Wells, as you understood

it at that time, were engaged in the business of cruis-

ing and locating people on timber and stone land ?
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A. Yes, sir.

Q. And as copartners at that time %

A. Yes, sir.

Q. You said you first spoke to Mr. Wells, you

went to Mr. Wells. Did you go to him or did he

come to 5^ouf A. I went to him several times.

Q. The fact was they hadn't cruised all this tim-

ber at that time ?

A. I don't know as to that, I am sure.

Q. Mr. Eagleson, there has been a good deal said

here in the examination of these witnesses relative

to what we call the sweat-box, and the treatment wit-

nesses have been subjected to by officers of the Gov-

ernment. I am not speaking of these two gentlemen

here, but other supposed representatives of the Gov-

ernment. I will ask you whether you have had any

experience in this sweat-box at any time in regard

to your entry of this land since this bill was filed *?

A. Yes, sir, I appeared before the Grand Jury,

and also had a talk with Mr. Johnson.

Q. And in the Grand Jury you told, I suppose, in

substance, the same as you have here, as far as you

were asked at least"? A. Yes, sir.

Q. In the talk with Mr. Johnson, was he sup-

posed to be a representative of the Government at

that time? A. Yes, sir.

Q. And was Mr. Ruick, formerly district attor-

ney, in office at that time? A. Yes, sir.

Q. Was that in open court, or in a star chamber

proceeding, outside of court ?

A. It was just an inquisitorial court, I presume

;
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a kangaroo court, I presume.

Q. Just state on the record what took place, in

3^our own way.

Mr. KEIGWIN.—Counsel for the complainant

object to that as incompetent, irrelevant and imma-

terial; that it is utterly irrelevant to any of the is-

sues, and on the further ground that it does not

appear from anything heretofore said by the wit-

ness that the examination concerning which he is

questioned had any relation to the present case ; and

upon the ground that it does not appear that the

present suit had then been brought, but that it does

appear that the inquiry was with relation to some

criminal proceeding; and upon the further ground

that evidence as to the manner, methods, and means

by which officers of the Government procured evi-

dence is not subject to be made the subject of in-

quiry in court.

Mr. BUNDY.—Q. In your own way, tell us the

manner in which they proceeded there.

A. The first thing Mr. Johnson said to me

—

Mr. KEIGWIN.—Can you give us the date of this,

approximately *? A. I couldn't say.

Mr. KEIGWIN.—Do you know whether it was

before or after this bill was filed 1

A. I think it was before.

Mr. KEIGWIN.—That was before the indict-

ments were brought *?

A. That was before the indictments w^ere brought,

I think, against Mr. Borah, Steunenberg, Kinkaid,

and these parties.
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Mr. BUNDY.—This bill was .filed in April, 1907.

Mr. KEIGWIN.—Q. You say it was before the

indictment was brought? A. Yes, sir.

Q. Do you know when Mr. Steunenberg died?

A. I don't believe I could give you the date, but

I remember it very vividly.

Q. It was Christmas week, 1905?

A. It was New Year's Eve, 1905, about eight

o'clock at night.

Q. Was it 1904 or 1905? A. 1905.

Mr. BUNDY.—Go on and answer my question.

A. I always thought Mr. Johnson meant Mr.

Steunenberg, that is, I think so at this time, because

he had been dead for some time. He told me to talk

freely with him—he wasn't after me; he was after

big fish.

Q. Did he go into the details of the manner in

which you made this entry?

A. Yes, sir, somewhat.

Q. And the Government at that time knew, their

information was the same substantially as you have

testified to here, that you entered the claim for your-

self and not on agreement with anybody?

A. Yes, sir.

Q. And that was before the Government had pre-

pared this bill, as 5^ou recollect, and charged you

with being a conspirator?

A. Yes, sir—no, I think the charge had been

issued before the Grand Jury was called—I am not

sure about that publication ; I remember it was pub-

lished in the paper. •
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Q, 1 ,am speaking of the commencement of the

real action. This bill was filed subsequent to the

Borah indictment, three days, I think, so that at

the time this bill was filed you had related to the

Government officials the manner in which your en-

try had been made 1 A. Yes, sir.

Redirect Examination.

(ByMr. KEIGWIN.)
Q. Mr. Eagleson, that was in the sweat-box, was

it?

A. Yes, sir, I expect that was what was referred

to as the sweat-box.

Q. Mr. Bundy started his examination by asking

you what happened in the sweat-box. Was that the

occasion when you were examined here ?

A. There didn't anything happen to me at all.

I appeared before the Grand Jury, and those two

times are the only times I gave testimony before the

Grand Jury, and conversation with Mr. Johnson.

Q. Mr. Johnson was Assistant District Attorney

at that time, was he not? A. I think so.

Q. Which one of those was the sweat-box—the

Grand Jury inquiry or the inquisitorial?

A. I wasn't sweat very hard at any time.

Q. Mr. Eagleson, did you know anything you

were afraid to tell? A. No, sir.

Q. And you didn't think they could sweat you

very much? A. I wasn't much.

Q. And you weren't insulted?

A. I was insulted.
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Q. How were you insulted?

A. By him telling me I could talk freely ; that he

wasn 't after me—he was after bigger fish. I thought

he implied by that that he thought I had possibly

been crooked, and I needn't be afraid to tell about it.

Q. We haven't told you today that you could talk

freely?

A. No, sir, you have been very gentlemanly.

Q. You have marked one hundred names on this

list of persons named in the bill ? A. Yes, sir.

Q. Have you any objection to letting me see that

list? A. I have not; no, sir.

Q. Do you know all these persons whose names

you have marked?

A. Yes, sir, some of the ladies I am not very

well acquainted with, but all those men I know.

Q. And they are all persons for whose integrity

and veracity you would vouch, are they?

A. Yes, sir.

Q. That is, you would believe anything they

would say? A. Yes, sir, under oath.

Q. You wouldn't believe them not under oath?

A. There is lots of people that peddle corral dust,

you know; what the politicians give their constitu-

ents, you know, when they make a speech.

Q. So you are not altogether sure of the veracity

of these people when not under oath, are you ?

A. Generally speaking, I would believe them.

Q. And you don't believe that any one of these

hundred whose names you have marked would make

an entr}^ of the kind which is charged in this bill for
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speculative purjjoses ?

A. Well, I presume there was an element of

speculation in every man's mind who took a piece of

timber.

Q. Now. if these people in their proof swore that

they did not take the land on speculation you would

accept that as being entirely satisfactory to you,

would you not?

A. Yes, sir, I believe I would.

Q. Then you would be willing, I suppose, to say

on this record, that so far as these persons have, or

may hereafter appear to have sworn in the land

office that they did not take their respective lands on

speculation, you believe that to be true ?

A. I would, yes, sir.

Q. There was no element of speculation in your

entry, was there ?

A. I presume there is always an element of spec-

ulation when a man buys anji:hing or acquires any-

thing; there is an element of speculation, more or

less.

Q. If he buys it with the view of selling it there

is an element of speculation?

A. Either one, whether he gets his values back,

or more than his values and profit.

Q. I am unable to see here whether you have

marked the name of Mr. W. W. Abrams ?

A. I did not.

Q. Have you marked Mr. Mbler ?

A. No, sir.

Q. Do you know Mr. Nibler? A. Yes, sir.
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Q. Do you know Mr. Abrams ? A. Yes, sir.

Q. Have you marked the name of Mr. Louis K.

Burns'? A. No, sir.

Q. Do you know Mr. Burns'? A. No, sir.

Q. Do you know Mrs. Lola Thurman?

A. No, sir.

Q. You haven't marked her name? /

A. No, sir—I believe I do know Mrs. Thurman,

too. Isn't she married now'?

Q. She is a widow now.

A. No, I don't know her.

Q. As I understand, she has lost her husband

lately.

A. I know a Mrs. Thurman whose name is now

Jacobs.

(Witness excused.)

[Testimony of Louis L. Sharp, on Behalf of the Com-

plainant.]

LOUIS L. SHARP, produced as a witness on be-

half of the complainant, being first duty sworn, tes-

tified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Mr. Sharp, what is your age ?

A. Thirty-two years.

Q. What was your occupation in 1901, 1902 and

1903?

A. In 1901, in August, I was appointed as special

agent of the general land office, and I have held that

position ever since during those years.
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Q. Who secured your appointment for you?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial.

A. Senator A. B. Foster, of the State of Wash-

ington.

Q. Where were you appointed from?

A. From the State of Washington.

Q. When were you first at Boise, Idaho?

A. I came to Boise in the early part of May,

1902.

Q. Did you come on official business ?

A. Yes, sir, I came down here with the purpose

of investigating timber entries in the Boise Basin.

Q. By whose direction?

A. By the direction of the then Commissioner of

the General Land Office, Binger Herman.

Q. To whom did you report, when you came here ?

A. Well, in fact I didn't report to anyone; only

I was directed to confer with Edward Garrett.

Q. Who was Mr. Garrett?

A. At that time receiver of the land office; now

a resident of Boise.

Q. Did you confer with him about lands in Boise

Basin ?

A. Yes, sir, I conferred with him, went over the

entire matter with him before making any investi-

gation myself.

Q. Then did you make an investigation ?

A. Yes, sir; immediately after going over the

matter with Mr. Garrett I went into the Boise Basin

and took up the investigation of the entries of John
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I. Wells, Jennie E. Wells, Albert P. Nugent, Arthur

Anderson, James T. Ball, Hal Wells, Abel Edward

Hunter, Thaddeus M. Glass, and probably one or

two others that were embraced in the instructions I

had received.

Q. This Hal Wells that you speak of, was that

Harvey H. Wells?

A. Harvey H. Wells, a brother of John I. Wells.

Q. Now^, what did you find from your investiga-

tion of these lands?

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, and ask that if the wit-

ness is to be interrogated with reference to lands,

that it be confined to lands involved by the issues

made by the pleadings in this case, and that his at-

tention be directed to specific land, so that the Exam-

iner and the Court can know as to whether or not

he is examined in relation to these lands involved

in this action, or some other lands.

A. I found that Arthur Anderson, H. H. Wells,

Albert P. Nugent, James T. Hall, and others, those

entries

—

Mr. FRASER.—Add the objection also that it is

calling for a conclusion of the witness.

A. (Continuing.) I found that these entries had

been made, the five entries I have mentioned

—

Mr. BUNDY.—Hunter is the other one ?

A. Yes, Abel Edward Hunter—had been made

at the instance of John I. Wells, John Kinkaid, and

other parties whom I did not know at that time.

Mr. FRASER.—We move to strike out the answer
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of the witness for the reasons given in the objection

thereto, and for the further reason that he states

nothing but a conclusion, and no facts, and for the

further reason that the entries of the five entrymen

named, namely, Arthur Anderson, Wells, Ball, Hun-

ter, and Nugent, are not embraced in the trial of

this cause not mentioned in the bill of complaint,

and not based upon the pleadings in this action.

Mr. GORDON.—Q. Did you know Governor

Steunenberg at that time?

A. Not at that time, no, sir.

Q. Did you, from your investigation, find that he

had any connection with them in these cases ?

Mr. BUNDY.—Objected to as incompetent, irrel-

evant, and immaterial, and as asking the witness to

testify to a conclusion rather than the facts upon

which it is based.

A. Yes, sir.

Q. What connection did you find that he had with

them.

Mr. BUNDY.—Same objection as before made,

and for the same reasons.

A. That he was connected with Kinkaid and

Wells, and was probably the controlling figure in the

matter.

Mr. FRASER.—We move to strike out the an-

swer, for the reasons heretofore given for striking

out the other answer of this witness.

Mr. GORDON.—Q. How did you learn that Gov-

ernor Steunenberg was interested in this matter?

A. I was told that he was by Senator Foster and
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A. B. Campbell, of Spokane, Washington.

Mr. BUNDY.—I ask that the answer be struck

out, it now appearing that he is testifying solely

from hearsay.

Mr. GORDON.—Q. Did you have any conversa-

tion with Grovernor Stemienberg about these claims

you have mentioned? A. Yes, sir.

Q. What did he say about them ?

A. He never expressly admitted that he was the

party that had advanced the money to Wells or Kin-

kaid, but from his conversation at different times I

knew that he was.

Mr. FEASER.—We move to strike out that part

of the answer in which he states his conclusion with-

out stating the facts.

Mr. GORDON.—Q. At any time wiien you were

talking with Governor Steunenberg about the prop-

erty in the Basin, did he express his views as to the

manner in which the five claims you have mentioned

w^ere acquired? A. Yes, sir.

Q. What did he say?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant, and immaterial, and for the further rea-

son that the five claims mentioned are not involved

in this action.

A. In the fall of 1904, I was working on w^hat is

known as the Martin group of entries, on Crooked

river, and the Arbuckle entries

—

Q. What Arbuckle?

A. Charles H. Arbuckle, and some others, and I

met the Governor in the Hotel Idanha, and he said
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"I see that you are chasing up Arbuckle in regard

to his entr}^, have been talking to him," or something

of that kind, and he stated that the Arbuckle entry

wasn't the same as the Wells entry, that he wasn't

wrong in the entry; he said Arbuckle wasn't wrong

in his entry, his entry was all right, he used his own

money, and was all right; it wasn't like the Wells,

Nugent, and the five we have been talking about.

Q. Now^, you reported this, did you?

A. Yes, sir.

Q. To whom did you make your report?

A. I made the report to the Commissioner of the

General Land Office.

Q. You reported to what effect—that these five

claims were fraudulently located on?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant, and immaterial, asking the witness to

testify to the contents of a written instrument ; and

counsel for the defendant now, in open court, de-

mand the production by the attorneys for the Gov-

ernment of any and all reports made by the witness,

L. L. Sharp, special agent, to the Department at

Washington, or to any other department of the com-

plainant, and ask that such reports be produced, and

that the evidence be limited and confined to the

written reports made by this witness, the written re-

ports being the best evidence of the contents thereof.

A. I reported that all five of these parties had

been employed to make these entries by John I. Wells

and Kinkaid, and that the entries were fraudulent.

Mr. FRASER.—Counsel for the defendant move
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to strike out the answer of the witness, for the rea-

son that he is testifying to the contents of a written

document, without producing the document, the docu-

ment itself being the best evidence of what that re-

port contained, and no foundation having been laid

for the introduction of this evidence.

Mr. GOEDON.—Q. Do you know where those re-

ports are, or have you sought to find them?

A. I don 't know where they are ; I sought to find

them when I was here in March, 1907, at the grand

jury investigation. I didn't find them at that time,

but I haven't made search

—

Q. Did you make search to find them at that

time ? A. Yes, sir, at that time.

Q. Where did you look for them?

A. Among the records on file here in this office.

Mr. FEASER.—I desire to ask this witness a

question. Where were your reports sent to %

A. Washington.

Q. Have you searched the archives in Washing-

ton to find them? A. No, sir.

Q. Have you asked the officials at Washington to

forward those reports back to you ?

A. No, sir.

Q. You don't know whether they are in the pos-

session of the Government at Washington?

A. No, sir.

Q. These reports you hunted for in Boise were

copies, were they?

A. Copies, which I naturally expected to find.

Q. You sent the originals to Washington, didn't
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you?

A. They had the originals out here at the grand

jury investigation.

Q. You don't know where they are?

A. No, sir.

Q. You don't know whether they are in the pos-

session of the Government? A. No, sir.

Mr. FRASER.—We renew our motion to strike,

on the ground that no foundation has been laid for

the introduction of this evidence.

Mr. KEIGWIN.—Counsel for the Government

undertake, in compliance with the demand made by

the other side, to procure the original reports made

by this witness, and to offer them in evidence in con-

nection with the testimony of this witness.

Mr. ERASER.—On the statement of counsel for

the complainant, we again move to strike out all the

evidence of this witness as to the contents of the re-

ports, as counsel will undertake to procure the re-

ports, and the reports are the best evidence.

The WITNESS.—I had better state here that one

of those reports was a letter, and two or three en-

tries are embraced in it. Now, that letter, it is pos-

sible that I won't be able to find that letter in the

files here.

Mr. GORDON.—Where would it be?

A. I don't know where it would be at all.

Q. Who was it addressed to?

A. To the Commissioner, and the other three were

on the blank forms.

Q. There were three reports, were there?
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A. As I recall it now, there were two on regular

blank form, and one in a letter, in which I covered

three entries; that is as near as I can recall it now.

Q. After your reports was there any general

order issued by the Commissioner of the General

Land Office with reference to the property men-

tioned in your reports'?

Mr. FRASER.—Counsel for the defendants object

to that as incompetent, irrelevant and immaterial;

he don't state what lands are embraced in the re-

ports ; and for the further reason that the report it-

self is the best evidence.

A. There was an order holding the entries for

cancellation issued in the following year, 1903, and

upon that order charges were served upon these dif-

ferent claims, containing charges in my report, and

proceedings were based upon those charges to can-

cel the entries.

Mr. FRASER.—Counsel for the defendant move

to strike out the answer of the witness, for the rea-

son that he is testifying to the contents of a report,

and drawing a conclusion from a report which has

not been introduced in evidence, and secondary evi-

dence, testifying to an order made by the Commis-

sioner of the General Land Office.

Mr. GORDON.—Q. Now, after that, did anyone

call upon you or talk with you with reference to these

orders and your work and investigation ?

A. Yes, sir.

Q. Who was it?

A. Only I would say that before those orders
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were issued ; it was Senator Foster of Washington.

Q. Was that after your report?

A. After my reports, and before the orders were

issued; yes, it was after my report.

Mr. GORDON.—Q. State when that was that he

spoke to you—before the order, before your report,

or after the order.

A. This conversation took place after I had made

my reports, and before the order was issued by the

Commissioner holding the entries for cancellation.

Q. And did you go to see the Senator, or did he

come to see you?

A. I went from Boise to Spokane to see the Sena-

tor.

Q. Upon his request?

A. Upon his telegraphic request to me when at

Boise to meet him on his trip from Tacoma to Wash-

ington.

Q. Have you that telegram?

A. No, I haven't got the telegram with me. It is

in the records of this case same place.

Q. And you went? A. Yes, sir.

Q. And where did you meet him?

A. I met him on the Northern Pacific Railroad

between Tacoma and Spokane.

Q. And you had a conversation with him?

A. Yes, sir.

Mr. KEIGWIN.—Q. Was this conversation on

the train? A. Yes, sir.

Q. Going into Spokane ? A. Yes, sir,

Q. Did you stop off at Spokane?
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A. Yes, sir.

Q. Did the Senator stop off there?

A. No, sir.

Q. He went on to Washington?

A. Yes, sir.

Mr. GORDON.—Q. Was the conversation rela-

tive to these five persons' claims that you have re-

ferred to here in your testimony ?

A. Yes, sir.

Q. Go on and tell the rest of what you know.

A. He stated that

—

Mr. BUNDY.—The witness having begun his an-

swer by attempting to state what Senator Foster

said, we object to that as incompetent, irrelevant and

immaterial, and asking the witness to testify to

hearsay evidence, conversation with a person not a

party to this case, and for the further reason that

the witness has already stated that the conversation

had on the train with Senator Foster was in rela-

tion to the five claims of Anderson, Hunter, Ball,

Wells and Nugent, and the entries of these parties

are not included nor mentioned, nor the lands which

they entered are not included or mentioned in the

bill of complaint in this action.

A. He advised me that Governor Steunenberg

had told him that I was down here preventing, inter-

fering with some timber entries in some locality

near Boise—he didn't know exactly where it was

—

and I mentioned these names to him, and he said

those were the ones, and he wanted to know about

what there was to it, and I told him—I went into
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the proposition, and told him all the evidence I had
and what the matter was.

Q. Did you tell him you reported these claims

as being fraudulent ?

Mr. BUNDY.—Before he answers that question,

we move to strike out the answer of the witness,

just given, for the reason that the same is incom-

petent, irrelevant and immaterial, and involves lands

not included in tliis action.

The EXAMINER.—Some of these parties are

mentioiied in the bill as having made entries. I

don't know whether it refers to the same

—

Mr. BUNDY.—These entries that he is talking

about were cancelled. They never did get a patent

for them. The Barber Lumber -Company or no one

else got a patent on those entries.

Mr. KEIGWIN.—But by other entries.

Mr. ERASER.—Yes, that's true.

A. I told him I had reported the entries ad-

versely, and had submitted evidence showing fraud,

and that the entries were undoubtedly fraudulent,

and he advised me that that was what he wanted to

know, and for me to tell that to A. B. Campbell, the

same thing I told him.

Q. Did he send you to Campbell ?

A. Yes, he wanted me to tell Campbell, as I re-

call it now, to tell him the same story I told him about

the evidence.

Q. Did he say why he sent you to Campbell?

A. Why, that Campbell was interested.
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Mr. KEIGWIN.—Q. Can you fix the date of this

conversation ?

A. I can fix it close; I can't give it exactly. It

was in either October or November, 1902.

Mr. GORDON.—Q. And you saw Mr. Campbell?

A. Yes.

Q. In Spokane? A. Yes, sir.

Q. Do you know Mr. Campbell's initials?

A. A. B. Campbell.

Q. Is he the man that is commonly called "Mace"

Campbell ?

A. Mace Campbell, the mining man.

Q. What did you say to Mr. Campbell.

Mr. BUNDY.—Objected to as incompetent, irrele-

vant and immaterial.

A. I told Mr. Campbell the same thing I told

Senator Foster about the entries, that they were

fraudulent, that I had reported them so, and the re-

ports were there awaiting action.

Q. And what did he say to you?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, and asking for hearsay

evidence, a conversation with a person not a party

to this action.

A. I don't recall particularly what he stated^

—

something on the order that he wanted to get infor-

mation as to what the trouble was, and that Steunen-

berg had been to see him about the matter.

Q. And then did you return to Boise ?

A. Yes, sir.

Q. And was there a hearing in this land office here
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on those claims?

Mr. FEASER.—Objected to as incompetent, ir-

relevant, and immaterial, and as secondary evidence

;

the records of the land office are the best evidence

as to whether or not any contest or hearing was had

in the land office.

A. Yes, a hearing was held on those entries in

December, 1903.

Q. That was a year or more afterwards ?

A. A year afterwards. The action on these en-

tries had been delayed for some reason in Washing-

ton for a long period ; the order of the Commissioner

ordering the hearing had not been issued until late

in 1903.

Q. Now, Mr. Sharp, between the time you saw

them in October or November, 1902, and the latter

part of 1903, were you summoned to meet either Mr.

Campbell or Senator Foster again ?

A. Not particularly ; I wrote, I believe, to Sena-

tor Foster,

—

Q. Have you that letter ?

A. No, I haven't that letter; I haven't been able

to find it—about the matter, and he told me to see

Campbell again.

Q. What was the subject of that letter?

A. Why, in going up there I had incurred an ex-

pense that, on account of the nature of the errand,

I didn't feel was justly chargeable to the General

Land Office.

Q. And were you asking the Senator where you

were to get this expense ?
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A. Yes, sir, he told me, in fact, on the first visit,

that any expense incurred he would pay himself.

Q. And you asked him for it in that letter?

A. Yes, sir.

Q. Did you receive a reply to that ?

A. I received a reply.

Q. Have you that letter?

A. No, sir, it is

—

Mr. FRASER.—We object to what the letter con-

tains ; the letter itself is the best evidence, no founda-

tion having been laid for the introduction of sec-

ondary evidence of its contents.

Mr. GORDON.—We will undertake later to pro-

duce that letter.

The WITNESS.—Upon receipt of that letter, I

made a second trip to Spokane.

Q. What was said in that letter ?

A. As I recall it, there was only one or two lines

in that letter, telling me to see Mr. Campbell and

that he would fix up this expense matter.

Q. And you went to see Campbell in response to

that letter?

A. In response to that letter, and that Senator

Foster told me he would straighten out the expense

of that trip.

Q. Did he straighten it up?

A. Yes, sir, he did.

Q. How much did he give you?

A. He gave me $100. It was really two trips that

I had made.

Mr. FRASER.—Q. You charged for the trip to
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go to collect it, did you?

A. No, I didn't have any well-defined idea as to

Avhat the expense was; I thought about $75, and he

gave me $100.

Q. Did he give you a check?

A. He gave me $100, a bill; in fact I didn't know

what the bill was until I got away.

Q. You wasn 't handling hundred dollar

—

A. That was the only hundred dollars I ever had,

I believe. I just told him I thought about $75, and

he handed me $100.

Mr. BUNDY.—That was a nice little profit of $25.

A. No, I didn't consider it was a profit.

Q. You thought you were making $25.

A. No, I didn't.

The EXAMINEE.—Gentlemen all this conversa-

tion is taken down by the stenographer.

Mr. GORDON.—Q. Then, after that, you re-

turned to Boise ? A. Yes, sir.

Q. And were you at the hearings in the land

office?

A. Yes, sir, I have condticted the hearings.

Q. Did you have any assistance ?

A. I employed M. G. Cage to assist me in those

hearings.

Q. And who was the counsel representing the

claimants ?

A. H. S. Worthman and Frank Martin.

Mr. KEIGWIN.—Q. H. S. Worthman is Mr.

Harry Worthman, who has testified in this cause ?

A. Yes—I don't know whether he testified.

'
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Mr. GORDON.—Q. Mr. Sharp, do you know

whether as a result of that hearing those entries that

you have referred to were cancelled?

Mr. FRASER.—That is objected to as incompe-

tent, irrelevant and immaterial ; it is secondary evi-

dence ; the records of the land office are the best evi-

dence of that fact.

A. They were cancelled as a result of that hear-

ing.

Q. And an appeal was taken to the Commis-

sioner of the General Land Office %

Mr. FRASER.—Same objection.

A. Also an appeal taken from the Commissioner's

office to the Secretary's office.

Mr. FRASER.—Counsel for the defendants move

to strike out the last two answers of the witness on

the ground that they are hearsay evidence; the rec-

ords of the land office are the best evidence, and no

foundation has been laid for secondary evidence.

Mr. KEIGWIN.—Counsel for the complainant

undertake to produce the records of the land office,

the correspondence and other documents referred to

by this witness in his testimony.

Mr. BUNDY.—By undertake I understand you

promise to.

Mr. KEIGWIN.—If we can't get them, we will

offer evidence to show that we can't do so, which

will make this secondary evidence good primary evi-

dence.

Mr. GORDON.—Q. This Mr. Martin you speak

of was Mr. Frank Martin ?
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A. Frank Maittin.

Q. You knew William E. Borah at that time?

A. Yes, sir.

Q. When did you meet Mr. Borah ?

A. I met him—I don't know just the date—some

time in the fall of 1902, I believe.

Q. At that time did you know of the Barber Lum-

ber Company? A. No, sir.

Q. When did you first hear of the Barber Lum-

ber Company?

A. I first heard of the Barber Lumber Company

some time in 1903.

Q. State whether or not you knew who was the

attorney at Boise for the Barber Lumber Company?

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial, not stating the means of

his knowledge or how he knew it.

A. At the time the Barber Lumber Company was

incorporated it was given out currently that William

E. Borah was their attorney.

Mr. BUNDY.—Q. You mean that that was com-

mon report?

A. Yes, sir.

Mr. GORDON.—Q. Did Mr. Borah represent

that he was the attorney for the Barber Lumber Com-

pany? A. Yes, sir.

Q. Did you have any talk with Senator Borah

about any of these timber claim entries that you

were investigating ? A. Yes.

Q. State what property that conversation had

reference to.
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A. In one instance we had a short conversation

with reference to Ball, Hunter, Nugent, H. H. Wells

and Anderson entries, I think. He asked me what

I was going to do with those cases, and I told him I

was going to push them through.

Q. What did you mean by "going to push them

through'"? A. The hearings.

Q. That was in what year ?

A. That was in 1903, just a few days before the

hearing was commenced.

Q. Did he follow up that conversation with you*?

A. Yes, he came up to my office and asked me.

Q. Did he talk with you about any other claims

that you had under consideration f

A. Not at that time, and I don't know whether

we ever did have a specific talk about particular en-

tries. We had one other conversation, or probably

several, about the general trouble or difficulty over

the entries in the Basin.

Q. What were they ?

A. Entries involved in this suit.

Q. What were the conversations ?

A. The only one I can recall specifically was one

that had reference to a protest that had been filed by

parties in the Basin, sixty or seventy people up there,

and those protests stated that they had been fraudu-

lently made.

Mr. FRASER.—We object to any further evi-

dence of this witness in regard to any protest for the

reason that it is secondary evidence, and the protest

is the best evidence.
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Mr. KEIGWIN.—Q. AVas that protest filed in

the land office here ?

A. General Land Office I suppose; I didn't look

for it.

Mr. BUNDY.—Counsel for the defendant now de-

mand that the Government produce this so-called

protest.

The WITNESS.—I don't know—it was in Decem-

ber, 1902, that the protest was filed, or the instruc-

tions issued to me some time along there.

Mr. KEIGWIN.—Q. Do you know the date on

which it got to the General Land Office?

A. No, I do not.

Mr. ERASER.—Q. Did you forward that to the

General Land Office yourself?

A. I forwarded the report, and I am not certain

but what I forwarded the written protest ; at least I

have never been able to find it since.

Q. What is your best recollection—that you did

forward that protest?

A. No, I didn't think I did, because that wouldn't

be my practice, but I probably did forward the pro-

test to Washington.

Mr. BUNDY.—Somebody would have to forward

it.

A. It was sent there and came back to me with

a letter of protest.

Q. Then it was filed there ?

A. Yes, it was filed.

Mr. GORDON.—I want to read through this rec-

ord here, and you can proceed to examine him. I
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may ask another question later.

Mr. FEASER.—It is after noon now.

Mr. GORDON.—Of course you can take all the

time you want, but I have held Mr. Sharp here, and

he wanted to get away.

Mr. BUNDY.—I am perfectly willing to come

back this afternoon and cross-examine Mr. Sharp,

but if the Court doesn't Avant to sit I will not insist

upon it.

The EXAMINER.—The Judge of this court sug-

gested that it would be in better taste to suspend.

Mr. BUNDY.—There was no reason why they

shouldn't have put Mr. Sharp on before.

At this time an adjournment was taken until 10

A. M., Saturday, February 13, 1909.

Court met, pursuant to adjournment, at 10 A. M.,

Saturday, February 13, 1909, the Examiner and

counsel for the respective parties being present,

at which time the witness Louis L. Sharp resumed

the stand.

Mr. BUNDY.—During the direct examination of

this witness we objected to most of his evidence rela-

tive to reports and proceedings in the land office and

department for the reason that the reports and pro-

ceedings were the best evidence. Counsel for com-

plainant said they would undertake to produce those

reports and records, and w^e do not care to cross-

examine this witness until those reports and records

are produced, and we wish to serve notice now that

unless said reports and documents testified to by

this witness are produced, and this witness presented
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for cross-examination after their production, we will

move the Court to strike out all his testimony.

Mr. GORDON.—Yesterday, before we adjourned,

we had not had an opportunity to get these reports

and records, and, as the witness has to go east, it is

extremely tiresome to us to

—

Mr. BUNDY.—You can let him go, but unless he

is produced for cross-examination, together with the

documents referred to, the Court will be moved to

strike out all his evidence. I wish I had come to that

conclusion before, but I have been trjdng ever since

to get in communication with Frank Martin and have

been unable to do so.

(Witness excused.)

[Testimony of Alfred Bayhouse, on Behalf of the

Complainant.]

ALFRED BAYHOUSE, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Alfred Bayhouse?

A. Yes, sir.

Q. What is your occupation, Mr. Bayhouse?

A. I am in the floral business.

Q. How^ long have you been engaged in that busi-

ness? A. Why, about twelve years.

Q. Are you the proprietor of a floral establish-

ment? A. I am one of the proprietors.

Q. Where do you reside?
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A. 1010 O'Farrell street, Boise.

Q. How long have you resided at Boise?

A. Why, I was born here.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you ? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated December 15, 1902, and ask you if that

is your signature attached?

A. Yes, sir, it is.

Q. And you filed that paper in the land office?

A. Yes, sir.

Q. I show you testimony given by Alfred Bay-

house on final proof, dated January 19, 1903, and

ask you if that is your signature ? A. Yes.

Q. And that is your signature to the cross-exam-

ination attached? A. Yes.

Q. I show you deed, dated February 12, 1902,

made by Alfred Bayhouse, bachelor, to Horace S.

Eand. Is that your signature to that?

A. That is it, I suppose ; it looks like it.

Q. Don't you know? A. Yes, it is.

Q. ^Ir. Baj^house, who was the first person that

that spoke with you about taking up a timber claim ?

A. Why, the first time I considered it seriously

I was talking with my brother in regard to it.

Q. Which brother? A. Henry.

Q. Had 3^ou talked to anyone else about taking

up a timber claim ?

A. No, not with regard to taking it up; I had

conversed considerable about it ; it was common talk

around.
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Q. With whom had you conversed?

A. I couldn't say; it was common conversation.

Q. At that time did you know John I. Wells'?

A. No, only by sight.

Q. You had never had any business with him %

A. No, sir.

Q. Had you ever known Patrick Downs?

A. No, sir, only by sight.

Q. John Kinkaid ?

A. No, I didn't know him.

Q. Louis M. Pritchard? A. No.

Q. Did you go to look at this land ? A. Yes.

Q. With whom did you go ?

A. You mean the parties who went with me from

here?

Q. Yes.

A. Why, one of them was a sheep-man by the

name of James Belk, and I don't know the other

parties—he is a farmer down the valley, farmer and

sheep-man, and my brother Henry.

Q. Who got the party together?

A. I believe Henry and Belk did, as far as I

know.

Q. Did you pay for the team?

A. Why, we had our own team.

Q. You mean you owned the team?

A. Yes, the party; it belonged to Belk and the

other man.

Q. Did you know what it was going to cost you

when 3"0U went up there—the location fee?

A. Yes, $25.
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Q. Did 5^ou l^now who was going to locate you ?

A. Yes, I understood Downs was.

Q. Who told you Do^vns would locate you^

A. Henry did, as far as I know; in fact I knew

he was a locator. I had seen him for months

around.

Q. And you went up there and were located?

A. Yes.

Q. Where did you go—what place?

A. Why, as near as I can judge, it was northeast

of Kempner's.

Q. You stopped at Kempner's, did you?

A. Yes, sir.

Q. Did you meet Mr. Downs at Kempner's?

A. Yes.

Q. How far was this land you located from

Kempner 's ?

A. I couldn't state at this time; I suppose about

four or five or six miles^ something like that.

Q. Did all of you go to be located at once?

A. Yes, about four in the party.

Q. Did you know what property you were going

to be located on before you left here?

A. No, I didn't.

Q. Did you have any talk with Mr. Downs before

he located you as to what land you wanted?

A. No, sir.

Q. And he took you out, and did he show you a

particular piece of land and locate you on that ?

A. Yes, sir.

Q. He showed you a piece and that was the piece
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you located on? A. Yes.

Q. To wliom did you pay the location fee ?

A. My brother Henry paid ; I told him to settle.

Q. Do you know to whom he paid it?

A. I think to Mr. Wells, but of course I couldn't

swear to it.

Q. Did you meet Mr. Wells after that ?

A. No, I didn 't meet Wells until quite a time after

that.

Q. Do you know who prepared this first paper,

the sworn statement, the first paper you filed in the

land office ? A. No ; I know where I got it.

Q. Where did you get it ?

A. I got it in the Pioneer Building.

Q. At whose office?

A. I couldn 't say that ; I think it was Kinkaid I

got it from—I am not positive.

Q. How did you happen to go there to get it?

A. My instructions from Henry—that was where

he got his.

Q. Did Mr. Downs give you a description of this

property? A. It was on our papers.

Q. I mean, did he give you a paper when you

came away from there? A. No.

Q. And your brother attended to getting the de-

scription in the paper prepared.

A. Yes, I was busy at the time.

Q. Did you go to the land office alone to file your

sworn statement?

A. I believe the first time, yes.

Q. And then, in the course of two or three months.
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it came time to make your final proof ? A. Yes.

Q. I will ask you if, when you made your entry,

you had, at that time, the money with which to pur-

chase this property ?

A. Why, practically all of it. I got some from

Henry ; I was short a little.

Q. Where did you keep this money that you had?

A. Why, I had it out to the house. I used to

keep quite a lot of money out there, as a rule.

Q. You didn 't have it at the bank % A. No.

Q. Do you know how much you borrowed from

your brother Henry ?

A. I couldn't say now; I think probably $100 or

$150, something like that.

Q. Your best recollection is that you borrowed

between $100 and $150 from your brother Henry %

A. I think something like that; I couldn't state

positively, it was so long ago.

Q. It wasn't $400?

A. No, I don't think it was—I don't think it was

$400; I couldn't say.

Q. Your best recollection is $100 or $150?

A. Yes. I am very dim on that part of it, be-

cause I know I had money, and I went out and made

some collections at that time that were standing out

in the business. I was in with my father at that

time.

Q. Now, with the collections, besides what 3"ou

borrowed from your brother—the money you paid

in, was it made up of money you had, and money you

collected, and money you borrowed from your
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brother at that time ? A. Yes, sir.

Q. Do you remember how much you collected that

day or the day before? A. No.

Q. Do you remember how much of your own

money you had? A. No, I don't, exactly.

Q. Well, as near as you can remember.

A. Well, I might have had a couple of hundred

dollars, something like that.

Q. Do you know how long you had had that

monej^ ?

A. Yes, we had it right there ; half of it was mine.

Q. As I understand, you kept it in the house

where you lived? A. Yes.

Q. Do you know how long you had had it in the

house ?

A. Well, we had more or less all the time.

Q. I mean this particular money?

A. No, I don't.

Mr. FRASER.—Q. You do business at the house,

don't you—that is your place of business?

A. Yes, sir.

Mr. GORDON.—Q. What did you think this

property was valued at, what the value of it was?

A. I couldn't estimate the value of a timber claim

exactly; I should judge it was worth $1,000, or some-

thing like that.

Q. And you paid, when j^ou made your final

proof in the land office, a little over $400 ?

A. Yes, sir.

Q. Now, at this time did you know of anyone

that was buying timber claims in that section of the
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country? A. No, I did not.

Q. When j^ou made your final proof ?

A. No, I didn't know positively of any party

buying it, that is, the names of the parties. They

were being bought.

Q. I show you affidavit made January 19, 1903,

and ask you if that is your signature ?

A. Yes, that is my signature.

Q. You filed on this claim September 15, 1902 ?

A. I should judge that was the time.

Q, And, according to your advertisement, you

should have proved up on the 9th of January, 1903?

A. Yes, I believe that was about the time.

Q. And at that time you didn't have the money

with which to prove up? Is that right?

A. Why, I didn't refuse to prove up at that time.

Q. You didn't prove up until several days later,

did you ?

A. I don't know the reason that I didn't.

Q. I will ask you to read that affidavit and see

if that refreshes your memory (hands witness affida-

vit).

A. Well, I have no recollection of anything of

that kind at all.

Q. What did you say about that affidavit ?

A. I say, I have no recollection of it. I thought

I proved up when my time called for.

Q. You remember having made that affidavit,

don't you?

A. No, sir, I don't remember that; I have no

recollection of making it at all.
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Q. You signed that affidavit '^

A. It looks like my signature, but I have no recol-

lection of it at all.

Q. Now, I find a nonmineral affidavit here, dated

September 15, 1902. Is that your signature to that?

A. Yes.

Q. Now, how long after you made your final proof

did you have an offer for the sale of this land, or the

purchase of it?

A. I should judge it was about three or four

weeks, something like that.

Q. And who spoke with you then?

A. I didn't sell until Henry did. I sold either

the day after or the same day, I don't know which.

Q. Who arranged for the sale of this ? Did you

arrange for it yourself, or did somebody arrange it

for you?

A. No, he sold, and he said he thought I could

sell to Kinkaid, and I went up there and offered it

for sale and sold it.

Q. You only went to see Mr. Kinkaid once ?

A. Yes, sir.

Q. Did you know Mr. Horace S. Rand?

A. No, I didn't.

Q. Did Mr. Kinkaid prepare this deed for you

that you signed ? A. I suppose he did, yes.

Q. You signed it at his office?

A. I signed it at his office, yes.

Q. I notice that it is acknowledged before Mr. L.

M. Pritchard. Was Mr. Pritchard there, or did

you go out to his office?
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A. We went over to the Sonna Building.

Q. And that is where it was acknowledged?

A. Yes, sir.

Q. Did you know Mr. Pritchard or were you in-

troduced to him at that time 1

A. No, I was simply given the number of his

office. I went from Kinkaid's office after signing

the deed to, I think, Mr. Pritchard 's.

Q. How much were you paid for this land?

A. $800.

Q. Were you paid in cash? A. In check.

Q. Do you know whose check it was ?

A. No, I don't know whose check it was now; I

have forgotten.

Q. Had you met Mr. Wells with reference to this

property at any time before you sold it?

A. No, I hadn't.

Q. Have you met him since ?

A. Lots of times, yes, sir.

Q. With reference to this property?

A. No, sir; not at all.

Q. Have you ever talked to him about this case?

A. No, nothing to amount to anything.

Q. What do j^ou mean by ''nothing to amount to

anything"?

A. Why, there is more or less talk about the tim-

ber locations, and just in a casual sort of way; he

never asked me in regard to what I was going to say

up here or anything like that.

Q. Did he talk to you about this case?

A. No, not about the case.
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Q. There wasn't any discussion at all about this

case having been filed or anything of that kind ?

A. I never spoke to him about this to speak of at

all. We was conversing on some other subject. I

never met him only to speak a few words.

Q. When was the last time you met him and spoke

to him ?

A. I think I spoke to him yesterday. I said

'*good morning," or something like that.

Q. When was the last time you had any talk with

him before thaf?

A. I couldn't say. We never had any talk to

amount to anything, because we were not very well

acquainted.

Mr. GORDON.—^Complainant offers in evidence

timber and stone land sworn statement, dated Sep-

tember 15, 1902, signed Alfred Bayhouse; the testi-

mony of Mr. Bayhouse given on final proof, dated

January 19, 1903; the cross-examination attached;

the testimony of the witnesses, and the cross-exam-

ination, given on final proof ; affidavit of Mr. Alfred

Bayhouse, dated January 19, 1903; non-mineral af-

fidavit, signed by Mr. Bayhouse, dated September

15, 1902 ; notice for publication, dated September 15,

1902; the register's and receiver's certificates, dated

January 19, 1903; the patent; and the deed of Alfred

Bayhouse to Horace S. Rand, dated February 12;

1903, consideration $800, all to the southeast quarter

of section 3, township 7 north of range 8 east, Boise

Meridian.
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(Alfred Bayhouse papers marked Plaintiff's Ex-

hibit No. 64A to 640, inclusive.)

Q. Did you file at the same time your brother

George did ? A. No, before.

Q. And it was Henry that attended to these

transactions for you, not George'?

A. Yes, Henry and I went up together.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Bayhouse, you testified that Pat Downs

pointed out a particular tract for you.

A. Yes.

Q. Did you understand that Pat Downs was mak-

ing the selection for you, or was he pointing out one,

and you selected it yourself?

A. Well, he was doing the locating, and I simply

went on his judgment.

Q. You didn 't mean that Mr. Downs was locating

you on land for somebody else ?

A. No, not necessarily.

Q. If the land hadn't been satisfactory to you

you would have promptly told him so?

A. No, there was plenty of timber on the claim

he showed me.

Q. You were satisfied with that claim he pointed

out to you ?

A. Yes, sir; I was perfectly satisfied.

Q. Otherwise you wouldn't have taken it?

A. No, sir.

Q. Mr. Bayhouse, at the time you made your

original filing in the land office, and at the time you
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made your final proof, was there any agreement, ex-

press or implied, in writing or verbal, by which you

had undertaken and promised or obligated ^^ourself

to turn over the title to the land you might acquire

from the United States to the Barber Lumber Com-

pany or anyone else

?

A. No, sir ; there wasn't.

Q. It is charged in the Government's complaint

in this action we are trying, Mr. Bayhouse, that the

Barber Lumber Company, Kinkaid, and others, en-

tered into a conspiracy with you and a good many
other entrymen, to defraud the United States out of

the title to certain timber lands. Is that true or

false? A. It is false.

Q. And it is also alleged in that bill that, for the

purpose of defrauding the United States, the Barber

Lumber Company and the other defendants induced

.you to go to the land office and perjure yourself by

testifying to that which was false to enable you to

get this land and turn it over to them. Is that alle-

gation true or false ?

A. It is false as far as I am concerned.

(Witness excused.)

[Testimony of Helen E. Eagleson, on Behalf of the

Complainant.]

HELEN E. EAGLESON, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Helen E. Eagleson?
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A. Yes, sir.

Q. And what is your husband's name?

A. Harry K. Eagleson.

Q. You took up a timber and stone land claim

under the Timber and Stone Act in October, 1902,

did you?

A. Yes, sir ; I think that is the date.

Q. I show you sworn statement dated October 7,

1902, and ask you if that is your signature ?

A. Yes, that is my signature.

Q. I show you testimony given on final proof by

Helen E. Eagleson, dated February 12, 1908, and ask

you if that is your signature ? A. Yes, sir.

Q. Is that your signature to the cross-examina-

tion attached? A. Yes.

Q. Is that your signature to the non-mineral af-

fidavit, dated October 7, 1902? A. Yes.

Q. Did anyone suggest to you that you were to

take up a timber claim?

A. Not anyone but my husband spoke to me about

it.

Q. And before you took up this claim, did you

have any arrangements with anybody to locate you?

A. Mr. Eagleson attended to the details—I sup-

pose he did. I don't know.

Q. Now, at the time that you located and filed

this statement in the land office, this sworn statement,

did you have the money of your own with which to

pay for this property? A. Yes.

Q. Did you have it in the bank ?

A. My husband gave it to me.
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Q. He didn't give it to you until you needed it

to make your final proof ?

A. No, not until I needed it to make final proof.

Q. You saw this land before you filed this first

paper in the land office ? A. Yes, sir.

Q. Where did you go to see the land ?

A. We went up beyond what is known as Kemp-

ner's ranch, on Crooked river, I think.

Q. And did you meet anyone there who located

you"? A. Yes, sir.

Q. Who was that? A. Mr. Downs.

Q. Mr. Patrick Downs ? A. Yes, sir.
•

Q. And did you know Mr. John I. Wells at that

time? A. No, sir.

Q. Have you met him since ?

A. I think I have.

Q. Did you ever have any talk with him ?

A. I don't know that I ever did.

Q. Did you ever have any talk with him concern-

ing the land on which you located?

A. No, sir ; I think not.

Q. What is your best recollection?

A. I believe—I am not sure that is the man, so I

may be mistaken.

Q. That is the man sitting there (pointing).

A. I am not sure but what Mr. Wells came to our

house about a year ago perhaps, or during the time

the Grand Jury met here, with some questions for me

to answer, and, if I remember correctly, I answered

them.

Q. Did he write the answers down that you made ?
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A. Why, he had a blank with certain forms to fill

out, if I remember correctly. I think that is the

gentleman; I am not sure, I couldn't swear to that

—

that is as I remember. That was the only time I

ever met Mr. Wells, or knew who he was, and he in-

troduced himself.

Q. And those questions had to do with the man-

ner in which you acquired this property ?

A. Yes, sir.

Q. Did he tell you that anyone had sent him

there ? A. No.

Q. Did Mr, Downs locate all of you at the same

time that went with you, your husband and the others

of the party ?

A. I think a part of us went out one day and part

the next, if I remember correctly; I believe that is

the w^ay we went.

Q. You located on the piece he showed you %

A. Yes, sir.

Q. And you didn't have any preference with ref-

erence to claims
;
you took the one that he pointed out

to you as yours, did you ? A. Yes, sir.

Q. Was Mr. John I. Wells up to Kempner's ranch

while you were there?

A. No, sir; I never saw Mr. John I. AYells until

last year.

Q. Have you seen Mr. Wells since then to talk

to him? A. No, never to talk to him.

Q. Did Mr. Downs give you a description of this

property ?

A. He gave it to Mr. Eagleson, I think.
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Q. And where did you receive that first paper

there that I showed ,yon, the sworn statement?

A. I don't know, unless it was in the land office;

I remember going to the land office.

Q. Did you go to anybody else's office after you

returned before you went to the land office ?

A. Not that I remember of.

Q. You didn't know Mr. John Kinkaid at that

time? A. No, sir.

Q. Nor Mr. Louis N. Pritchard I

A. No, sir.

Q. Do you remember who brought that paper to

the land office—was it your husband?

A. No, I don't know.

Q. Were you at the land office with your hus-

band, or did you go with someone else ?

A. To my best recollection, I think Mr. Eagleson

was with me ; it has been a long time ago.

Q. Then in the course of two or three months you

went to the land office and paid over $400 in the land

office? A. Yes, sir.

Q. And you made what is called your final proof ?

A. Yes, sir.

Q. Now, will you tell me where you got the money

with which you made final proof, and from whom you

received it?

A. Mr. Eagleson transacted that part of the busi-

ness for me. We were there in the land office when
I paid the money, I am sure, that is, for the land.

Q. Then you received it from Mr. Eagleson ?

A. Yes.
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The EXAMINER.—Is that your husband?

A. Yes, sir, that is my husband.

Mr. GORDON.—Q. At the time you made your

final proof, did you have any knowledge of what this

property was worth ? A. No, I did not.

Q. Did you pay Mr. Patrick Downs a locating

fee, or did your husband pay it for you ?

A. My husband paid it.

Q. You have sold this property, have you 1

A. Yes, sir.

Q. Do you know to whom you sold it?

A. I do not.

Q. Do you know with whom you negotiated this

sale?

A. No, I don't know that; Mr. Eagleson trans-

acted that part of the business, and I remember sign-

ing a deed.

Q. Do you remember in whose office you signed

the deed? A. I think at home.

Mr. GORDON.—Complainant offers in evidence

timber and stone land sworn statement, dated Octo-

ber 7, 1902, signed Helen E. Eagleson; notice for

publication of the same date ; non-mineral affidavit of

Helen E. Eagleson, dated October 7, 1902; the tes-

timony of ]Mrs. Eiagieson, on final proof, dated Feb-

ruary 12, 1903; the cross-examination attached; the

examination of witnesses on final proof; the regis-

ter's and receiver's certificates, dated February 12,

1903; certified copy of patent; and the deed, which

was offered in evidence with her husband's papers,

all to the south half of the northwest quarter of sec-
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tion 23, and the south half of the northeast quarter

of section 22, township 7 north of range 8 east, Boise

Meridian.

Mr. BUNDY.—Wherever you offer the patent, it

is understood, of course, that there is a patent and

that .you will file it.

Mr. GORDON.—Yes.
• (Helen E. Eagleson papers marked Plaintiff's Ex-

hibit No. 65A to 65N, inclusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Eagleson, you have lived in this city a

good many years, haven't you? A. Yes, sir.

Q. You and your husband are members of the old

families, aren't you?

A. I don't know whether you would call us old

families or not ; the family has been here eighteen

years or so.

Q. Your husband and his brothers have all been

in business here a good many years?

A. Yes, sir.

Q. I think your husband told us yesterday that at

the time of your marriage 3^ou had some mone.y,

w^hich he has been using ever since.

A. Yes, he has had the use of my money.

Q. At the time Mr. Downs pointed out that par-

ticular tract to you it was satisfactory, was it not ?

A. Yes, sir.

Q. You didn't understand that 3'ou Avere under

obligation to take whatever piece Mr. Dow^ns pointed

out, did you? A. Oh, no.
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Q. Mr. Downs, as you understood it, was a

cruiser, and was working for you as your employee

to select a suitable piece for you ?

A. That is as I understood it.

Q. And if it hadn't been a satisfactory piece you

wouldn't have taken it? A. No, sir.

A. I take it from your evidence, Mrs. Eagleson,

that you never had any arrangement, express or im-

plied, in writing or verbal, with anybody, by which

you contracted to turn this iDroperty over to any-

body else until you got title.

A. Not at all.

Q. At the time you filed your first papers you

never had had any such negotiations with anybody?

A. No, sir.

Q. And you had had none at the time you made

your final proof? A. None at all.

Q. Mrs. Eagleson, it is charged by the United

States in this complaint here that you, together with

some two hundred other citizens of Boise, and vicin-

ity, entered into a conspiracy with the Barber Lum-

ber Company, and Mr. Kinkaid, and Wells, and

Pritchard, and other people, to defraud the United

States out of title to that land. Is that true or false

as far as you are concerned? A. It is false.

Q. And it is alleged by the Government in this

case that, for the purpose of perpetrating that fraud

upon the United States, the Barber Lumber Com-

pany and the other defendants induced you to go to

the land office and deliberately perjure yourself for
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the purpose of getting land to turn over to them. Is

that allegation true or false ? A. It is false.

(Witness excused.)

[Testimony of Susan N. Arbuckle, on Behalf of the

Complainant.]

SUSAN N. ARBUCKLE, produced as a witness

on hehalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Susan N. Arbuckle ?

A. Yes, sir.

Q. What is your husband 's name ?

A. Charles H. Arbuckle.

Q. Where do you reside, Mrs. Arbuckle?

A. In Boise.

Q. How long have you resided in Boise?

A. Well, we have resided here off and on for

close to ten years.

Q. You have taken up a timber claim under the

Timber and Stone Act, haven't you?

A. Yes, sir.

Mr. BUNDY.—Read the description. I object to

the reception of any evidence on the part of Mrs.

Susan N. Arbuckle with reference to the timber and

stone entry made by her on May 3, 1902, for the rea-

son and upon the grounds that it is utterly incom-

petent, irrelevant and immaterial, not an issue in this

action ; the lands embraced in such entr}^ are not men-

tioned or described in the bill of complaint under
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consideration, nor is there any charge in this bill that

Mrs. Arbuckle—or that the lands entered by Mrs.

Arbuckle were improperly entered, or that they now

belong to any of the defendants.

Mr. GORDON.—Q. I show you timber and stone

land sworn statement, dated May 3, 1902, and ask you

if that is your signature to that paper?

A. Yes.

Q. And you filed that paper in the land office ?

A. What paper is that?

Q. That is the first paper. A. Yes.

Q. I show you non-mineral affidavit, dated May

3, 1902, and ask you if that is your signature to that

paper? A. Yes, sir.

Q. Your testimony given on final proof, dated

July 24, 1902, and ask you if that is your signature

to that?

A. That is my signature. Let's see—this is the

final proof?

Q. Yes, final proof.

A. That was on July 24, 1902 ?

Q. Yes. That is your signature?

A. Yes, sir.

Q. And that is your signature to the cross-exam-

ination attached ? A. Yes, sir.

Q. I show you deed, made March 20, 1903, by

Charles H. Arbuckle and Susan N. Arbuckle, his

wife, to A. E. Palmer, and ask you if that is your

signature to that?

A. Yes, that is my signature.

Q. Is that the signature of your husband, too ?
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A. It looks like it.

Q. Do you know Mr. John I. Wells %

A. Yes.

Q. When did .you first meet him?

A. I don't remember just when.

Q. How long ago %

A. I couldn't say just how long since I first met

him. I don't know him very well.

Q. Has your acquaintance with him been social

or in a business way ?

A. It has been in more of a business way. I just

met the man, and that is all I know about it.

Q. Who first spoke with you about taking up a

timber claim? A. My husband.

Q. What did your husband tell you about it ?

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial, and asking for hearsay

evidence and the statement of a person not a party

to this action.

A. He said he understood there was timber be-

ing taken up and thought we had just as well take up

a timber claim.

Q. At that time did you have money of your own

with which to purchase a timber claim ?

A. We had some money, yes.

Q. I am speaking about you personally.

A. I had some money, yes.

Mr. BUNDY.—Do you mean at the time of the

first filing?

Mr. GOEDON.—Yes.
Mr. GORDON.—Q. How much money?
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A. I don't know. I don't remember just how

much we had.

Q. Do you know how long you had had that

money ?

A. Certainly not, no ; because it comes and goes.

Q. And did you know how much money those

claims were to cost"?

A. I couldn't say now whether I did or not at that

time ; it has been so long I can 't remember.

Q. Who did you go with when you viewed this

land ? A. My husband.

Q. Anyone else %

A. There was a McDonald, I think, and James.

Q. Mr. Henry James?

A. I think so; I don't remember their given

names.

Q. Do you know who arranged for that party?

A. I do not.

Q. Well, where did you meet them?

A. They came to my house.

Q. And did you know who was to locate you be-

fore you started from your house ?

A. I can't say that I did.

Q. Did you know Mr. Patrick Downs at that

time ? A. No, sir.

Q. Did you know Mr. John I. Wells at that time ?

A. No, I don't think so.

Q. And where did the party go, what city or

town ?

A. Centerville, I believe, if I remember right.

Q. And how far was the land that you located
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from Centerville?

A. I don't know just how far it was, although I

don't think it was so very far.

Q. Was it two miles or twenty?

A. I couldn't tell you the exact distance.

Q. Where did you stop at Centerville?

A. At the hotel.

Q. Do 3^ou remember the name of the hotel?

A. No, sir, I don't ; it was a boarding-house.

Q. What time of day did you get there ?

A. Along in the evening.

Q. Did you locate that evening or the next day?

A. The next day, I think.

Q. Did you go out with the rest of them when they

were located, or were you taken separately?

A. I think we were all together,

Q. Who located you?

A. Mr. Downs, I believe.

Q. Did he take Mr. James and Mr. McDonald
along with you and your husband when you located ?

A. Yes, sir.

Q. Did you all get claims at the same time ?

A. I think they got claims during that day that I

was located.

Q. And did you go over your claim?

A. Yes, sir.

Q. How far was this from Centerville ?

A. I don't know the exact distance.

Q. Well, as near as you can judge.

The EiXAMINER.—They don't expect you to tell

exactly.
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A, It might have been a mile or a mile and a half,

something like that; I believe it was less than two

miles. I know they drove out with the team, and it

didn't seem to me very far.

Q. Did you know what lands you were to be lo-

cated on before ,you started ? A. No, sir.

Q. Did Mr. Downs show you a timber claim and

say, ''That is the one you are to be located on,"

A. I don't remember his language that he used.

I don't think he used that language.

Q. What did he say % How were you located ?

A. I think we went to this, and I think he said

"This is a nice claim," and the weather was very

damp—it had been storming some—it was handy and

not very far, and it would be nice for me.

Q. And you took that one % A. Yes, sir.

Q. Did he give you a description of it there ?

A. I think he told me at the time the description

of it. I don't think he gave me any paper or any-

thing; I think he just mentioned the description of it.

Q. What did you do with that description that he

gave you?

A. I don't think he gave me any paper at all. I

think he just orally told me the description of it.

Q. Did you remember that, or did you make a

note of it?

A. No, I didn't, so I don't remember the descrip-

tion of it at all.

Q. Then you returned to Boise with the rest of

the party that went with you? A. Yes, sir.

Q. And how long after you returned did you go
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'to the land office and make your entry, or file this

sworn statement that I have shown yoiil

A. I don't remember the exact dates.

Q. How long after your return—was it the same

day?

A. Xo, I think not the same day.

Q. AVhen was it?

A. It w^as a few days ; I can't remember just what

time w^e w^ent to the land office, but I suppose it was

very soon after.

Q. Well, did you see Mr. John I. Wells after you

returned, before you filed that paper, that sworn

statement? A. I don't remember of it.

Q. Do you remember with w4iom you went to the

land office? A. My husband.

Q. Anyone else there ?

A. I don't remember.

Q. Was Mr. John I. Wells there ?

A. In the land office?

Q. Yes. A. I don't remember him.

Q. Did you know Mr. Edward E. Garrett, the re-

ceiver of the land office ?

A. No, sir, I never met him that I remember of.

Q. Who introduced you to Mr. Garrett ?

A. I presume my husband did.

Q. You are sure that Mr. John I. Wells didn't?

A. I don't remember it.

Q. Had you ever met Mr. Wells at that time?

A. Not that I remember of.

Q. Where did you receive this sworn statement,

the first paper you filed in the land office ? Who pre-
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pared it for you and where did you receive it?

A. That is May Sd? I couldn't tell you to save

my life where I received it or where it was prepared.

Q. If you will look down at the bottom there you

will see that it states in that paper that you were

identified by Mr. John I. Wells.

Mr. BUNDY.—It isn't any statement she made.

That appears to be something Garrett says. I ob-

ject.

Mr. GORDON.—I am asking her to read that to

refresh her memory, to see whether or not she re-

members whether Wells was there.

Mr. BUNDY.—That part of the land business was

purely a matter of form. The receiver put that in

himself. Garrett will tell you that.

The WITNESS.—I couldn't tell at all.

Mr. GORDON.—Q. Did you see Mr. Wells at

Centerville when you were there? A. No, sir.

Q. Now, after you filed this paper in the land

office, and several months had elapsed, you went back

to the land office to make your final proof, and do you

remember how much you paid in to the land office

on that occasion ?

A. No, sir, I do not remember how much.

Q. Do you remember how much you paid the first

time you went to the land office and filed any papers

with reference to this claim ? A. No, I do not.

Q. Did you pay any money yourself 1

A. I can 't remember whether I did or not.

Q. Did you pay a filing fee yourself ? I want to

know whether you remember anything about it.
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A. No, I don't remember.

Q. Do you remember whether or not you paid

$12.50 for advertising? A. No, sir.

Q. Do you know how much money you paid in

the land office when you went there to make final

proof "? Have you any idea how much you paid *?

A. I have not.

Q. AVas it $50 or $600, or any amount between

that ? A.I don 't know how much it was »

Q. You haven 't an idea I A. No, sir.

Q. AVith whom did you go to the land office when

you made your final proof ?

A. I went with my husband.

Q. He was there when you made your final proof ?

A. I think so.

Q. Do you remember where you got the money

with which to make your final proof ?

A. If I remember, we were not living here at that

time, and we had the money when we came here to

pay for it.

Q. Where were you living at that time ?

A. We were living at Soldier.

Q. How far is that from Boise?

A. Something like a hundred miles,

Q. And you came down that day so as to make
final proof?

A. We came so as to be here on the 24th.

Q. Now, you say you had your own money. Do
you mean that you had it separate and distinct from

your husband 's money ?

A. No, I don't know as it was separate and dis-
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tinct ; we usually kept our money together.

Q. Did you have any money of your own by in-

heritance or by your own exertions that you made?

Mr. BUNDY.—I object to that as immaterial.

What's the use of trying to find out something that

has nothing to do with the case? You haven't any

idea, Mr. Gordon,, that it makes any difference in this

lawsuit that that was her money or her husband's

money %

Mr. GORDON.—I am trying to find out whose

money it was.

Q. Did you have any money of your own, sepa-

rate from what you and your husband had together?

A. Well, I always had a little money separate.

He always gave me money, and then I had made

some money?

Q. Do you know whether you had any of this

money at that time ?

A. I think so, because I was running a hotel at

that time.

Q. And do you know whether you made this

money running the hotel or not ?

A. I think I made some of it in running the hotel.

Q. Do you know how much of it you had that you

made from running the hotel ? A. No.

Q. Do you remember whether it was $50 or $100

that you had of your own money ?

A. I don't remember just how much money I had

of my own. I know we had quite a little money, and

the money that we put away usually was kept to-

gether.
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Q. And this was that money that you had made

together and had put away? A. Yes, sir.

Q. Now, do you remember when you made this

final proof ?

A. It was on the 24th of July, I believe.

Q. 1902? A. Yes.

Q. Now, how long after that was it that you sold

this land?

, A. It was in March, I should judge. That is the

way I remember it. That paper says in March, but

I knew it was some time in the latter part of Febru-

ar}' or in March that w^e sold.

Q. Had anybody spoken to you about selling this

land before that time ? A. No, sir.

Q. Do you know to whom you sold it?

A. I don't remember; the deed says Palmer.

Q. To A. E. Palmer? A. Yes.

Q. Whom did you see that you transacted this

business with with reference to the sale of this prop-

erty?

A. I think his name was Pritchard. If I remem-

ber, that was the name.

Q. Did you go to Mr. Pritchard 's office?

A. I presume we did.

Q. Don't you know whether you went to Pritch-

ard 's office or not ?

A. No, I don 't remember those things.

Q. Do you know where you signed this deed?

A. I must have signed it at Pritchard 's office, but

I am not positive.

Q. Do you know who prepared the deed?
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A. No, sir.

Q. Was it there when you went there %

A. I couldn't say.

Q. Were you paid any money the day you signed

this deed ?,

A. I don't remember whether the money was paid

to me or not, but I think my husband received the

money.

Q. Diid you have any talk with Mr. Pritchard as

to what you should be paid for this property?

A. No, sir.

Q. Do you know how much he did pay you for

it? A. I don't know much about it.

Q. Did you get the amount for yours that was

paid for it, or did your husband keep it ?

A. He gave it to me, I think.

Q. Do you remember how much he gave you?

A. No, sir.

Q. Do you know whether it was $100 or $1,000,

or any amount between that?

A. No, I don't. The money was used at home;

that's all I remember about it.

Mr. GORDON.—We offer in evidence timber and

stone land sworn statement of Susan N. Arbuckle,

dated May 3, 1902 ; the notice for publication of the

same date; the non-mineral affidavit of Susan N.

Arbuckle, also of the same date; the testimony of

Susan N. Arbuckle given on final proof, dated July

24, 1902; the cross-examination attached; the testi-

mony of the other witnesses before the land office on

final proof; the register's and receiver's certificates,
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dated July 24, 1902; the patent; and the deed, dated

March 20, 1903, made by Charles H. Arbuckle and

Susan N., his wife, to A. E. Palmer, consideration

$1600, all to the south half of the southeast quarter,

and the northwest quarter of the southeast quarter,

and the southwest quarter of the northeast quarter

of section 19, township 7 north of range 5 east, Boise

Meridian. The deed also contains a description of

the southwest quarter of the northeast quarter, and

the west half of the southeast quarter of section 27,

township 8 north of range 5 east, Boise Meridian.

Mr. BUNDY.—It contains more than that, don't

it?

Mr. GORDON.—The northwest quarter of the

northeast quarter of section 34, in township 8 north

of range 5 east, Boise Meridian.

(Susan N. Arbuckle papers marked Plaintiff's

Exhibit No. 66A to m'X inclusive.)

Mr. GORDON.—Q. Did you make any other

deed besides the one that is here? Were you re-

quested to make am^ other deed? A. No, sir.

The EXAMINER.—What is the consideration in

the deed?

Mr. GORDON.—$1600.

Mr. BUNDY.—That is for the two claims. You
don't offer any patents because there are none.

^Ir. GORDON.—I understand there was no patent

issued in this case.

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Arbuckle, the matter of paying the lo-
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cator, Mr. Downs, for Ms services, and paying the

filing fees at the land office, and the advertising fees,

and things of that kind, I understand were attended

to by your husband ? A. Yes, sir.

Q. That is the reason you don't know the exact

amounts ? A. Yes, he tended to that.

Q. As he naturally would—and the same is true

with reference to selling the land; the negotiations

were carried on by your husband, were they not?

A. Yes, sir.

Q. Both the negotiations and fixing the price,

and collecting the money, all of that was done by

your husband for you? A. Yes, sir.

Q. You and Mr. Arbuckle do not keep separate

cash drawers in the house for each, do you?

A. No, not all the time; I have my own little

purse.

Q. But you and 3''our husband are living together,

and working together, and what belongs to one be-

longs to the other? A. Yes, sir.

Q. And when you make any money it goes to the

common fund, except, of course, that you have your

own individual pin money?

A. Yes, sir, I had my own individual pin money,

that is all.

Q. Mrs. Arbuckle, at the time you filed that first

paper in the land office, had you made any agree-

ment of any kind, in writing or verbal, express or

implied, by which you had agreed to turn this prop-

erty over as soon as you got title to the Barber Lum-
ber Company or anybody else? A. No, sir.
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Q. Had you made any such agreement at the time

you made your final proof? A. No, sir.

Q. Did you ever, at any time, prior to the time

you sold your land, enter into any agreement by

which you had obligated yourself to turn this prop-

erty over to somebody else at their request ?

A. No, sir.

Q. Mrs. Arbuckle, it is charged in the complaint

in this action, by the United States, that you, to-

gether with some two hundred other good people of

this community, entered into a wicked and unlawful

conspiracy for the purpose of defrauding the United

States. Is that true or false? A, It is false.

Q. And it is stated by the Government here that,

for the purpose of carrying out that conspiracy and

defrauding the United States, you entered into an

agreement with the Barber Lumber Company and

the other defendants, by which you agreed to go to

the land office, enter some land, testify falsely before

the land office, and, as soon as you got title, you

would turn it over to the defendants, or to such per-

son as they should direct. Is that allegation true or

false? A. False.

Q. You entered this land for your own benefit?

A. Yes, sir.

Q. And solely for your own benefit?

A. Yes, sir.

Q. You didn't have any arrangement with the

Barber Lumber Company, or Mr. Kinkaid, Mr.

Wells, or Mr. Pritchard, or Mr. Barber, or Mr. Moon,

or anvone else as to what vou would do with this land
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when you got it ? A. No, sir.

Q. You neA^er talked with any of them about it?

A. No, sir.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Did you ever talk with anybody but your

husband about it? A. No, sir.

Q. And, as I understand, he suggested that you

take up this claim, and told you what you could do,

and arranged for the sale?

A. Yes, he arranged for the sale.

Q. And you left the matter entirely in his hands ?

A. Yes, sir.

(Witness excused.)

[Testimony of Charles H. Arbuckle, on Behalf of the

Complainant.]

CHARLES H. ARBUCKLE, produced as a wit-

ness on behalf of the complainant, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. KEIGWIN.)
Q. Mr. Arbuckle, do you live in Boise at the

present time? A. Yes, sir.

Q. And you were living here in 1902?

A. Yes, sir.

Q. At that time what was j^our occupation ?

A. At that tune, along in May, I left here and

went to Blaine County to take a hotel there.

Q. That is, you began the keeping of a hotel in

May? A. The 15th of May, yes, I think.
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Q. And before that time, while you were living

in Boise, what was your occupation'?

A. Well, before that I wasn't doing anything

here. I had been to Buffalo the year before. I had

been in the employ of the State for two years and a

half.

Q. What is your present occupation ?

A. At present, I am not doing anything.

Q. Now, in the month of May, 1902, you filed

an application to purchase some land under the Tim-

ber and Stone Land Act, in the land office in Boise.

Do you remember thaf? A. Yes, sir.

Q. Do you remember from whom you first got

the suggestion or the information that you could ad-

vantageously make such an entry 1

A. I don't remember of getting a suggestion

from anyone.

Q. Well, from whom did you get your informa-

tion as to the possibility of making such an entry?

A. I don't know as I could say that, because I

had that right, to take up a claim, and I had heard

generally that there was claims being taken up.

Q. Well, then you made up your mind that you

would take up one of those claims, did you ?

A. Yes, sir.

Q. And how did you proceed to find the land, and

select it, and make your entry?

A. Well, I went up to Mr. Wells' office.

Q. That is Mr. John I. Wells?

A. John Wells, j^es, sir.

Q. The same gentleman who has been present
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here this morning'?

A. Yes, sir ; I went up there and asked him—

I

had heard that he was locating people, and I asked

him if he was.

Q. And he said he was ? A. He did.

Q. Did Mr. Wells have an office at that time?

A. At the Pack Building, I think.

Q. What was his occupation then—^Mr. Wells'?

A. I don't know what it was; he told me he was

locating people on timber claims.

Q. For what purpose did he appear to have an

office, and what was his ostensible occupation ?

A. I don't know.

Q. You don't know what he called himself?

A. No, sir.

Q. How long had you known Mr. Wells at that

time *? A. I hadn't known him at all.

Q. Do you remember how you came to go to Mr.

Wells?

A. I heard that he was locating people. I don't

know how I heard it.

Q. It was a matter of common knowledge that

he was engaged in that business ?

A. I don't know. I heard it in some way.

Q. Well, what did Mr. Wells say to you <?

A. He said that he thought he could locate me.

Q. And what did he tell you to do?

A. He said that there was a cruiser or locator up

at Placerville, I think, or Centerville, at that time.

Q. Did he tell you who this cruiser was ?

A. I think he did. I think he told me that; I
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understood that they were partners.

Q. Who was it ? A. It was Downs.

Q. Patrick H. Downs? A. Yes, sir.

Q. Did you know Mr. Downs'? A. No, sir.

Q. Did you go up to the neighborhood of Center-

ville to find Mr. Downs? A. Yes, sir.

Q. Who went with you ?

A. I think Mr. McDonald and Mr. James were

their two names, and my wife.

Q. That is the lady who has just been examined

this morning? A. Yes, sir.

Q. And what arrangement did you make about

going up there?

A. Well, when I went to see Wells—I don't re-

member whether I went to see him once or twice; I

ma}^ have gone the second time—when I went to see

him, he said there was a couple of parties that was

talking about going up, and that we could possibly

—

if we went up, we might go up together and have

witnesses; they would be our witnesses, as I under-

stood it. The four of us going together he said "It

might make it a little cheaper for you if you four go

ujD together, it would be better," and so I told him

that would be satisfactory with me, and he said he

would see about it.

Q. And what was the result of his seeing?

A. My recollection is that I went back to see him
about the arrangements, and that these men were

going and would go a certain day if I would go then

;

and in the meantime he, I think, had communicated

with Downs to see about the timber, and I said to
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him that I wanted to go and be able to locate when I

got there.

Q. You let Downs know when you were coming?

A. Yes my understanding was to see whether

they had claims anywhere near Centerville.

Q. How did your party go %

A. We went in a spring wagon.

Q. You paid for it among you?

A. Yes, sir, when we came back, when we stopped

at my house as we came back, I asked one of these

men that got the team and come up by my house,

what they were to pay for the team a day, and he

told me, and we kept account of the bill while we

were up there, and we paid half of the damage.

Q. You and Mrs. Arbuckle ? A. Yes, sir.

Q. When you got up to Centerville, or the neigh-

borhood of Centerville, did you find Mr. Downs

there? A. Yes, sir.

Q. Did he proceed to locate you, and each of you,

upon claims? A. Yes, sir.

Q. Where did he take you?

A. My claim, my recollection of it is, was about

a mile and a half north of Pioneerville ; I am not sure

about that, but it was something near that, I think.

Q. Did he take you out to this particular claim

and show it to you and tell you that was your claim ?

A. No, sir, he didn't tell me that. He told me

before I went up there that there was a claim up

above Pioneerville, and that I could go up and look

at it.

Q. He went with you ? A. Yes, sir.
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Q. Did he show you the corners?

A. Yes, sir.

Q. Did he give you a description ?

A. I don't remember about the description, just

how I got that description. I don't remember that

he gave a description of these claims to some one

of the party or not, but it seems to me that he did,

to take down to Wells.

Q. Well, when you came back to the city did

you take it to Mr. Wells ?

A. I went up to Mr. Wells' office after I came

back, and I know that somebody had the description

;

I don't remember just who it was.

Q. But at any rate the description was in the

hands of Wells?

A. Anyway, before I filed, I know I had the de-

scription there, and got it from Wells, as far as my
recollection of it goes.

Q. Do you remember who drew your sworn state-

ment for you? A. I don't remember that.

Q. Do you know who went to the land office with

you to identify you?

A. Well, I think that Mr. McDonald was there.

Q. And Mr. Wells?

A. And Mr. Wells might have been.

Q. Will you look at this sworn statement, Mr.

Arbuckle, and see if that is drawn in your writing?

(Hands witness paper.)

A. It isn't in my writing.

Q. Do you know the handwriting of Mr. Wells ?

A. I couldn't say.
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Q. You don't know whether Mr. Wells drew that

or not"?

A. I don't know whether he did. He might have

done it.

Q. You said you got this from Mr. Wells' office.

A. No, I didn't. The description of the land I

understood you to say. Wasn't that the question

you asked me ?

Q. I understood you to say you got this from

Mr. Wells' office. Did you or did you not get it

from Mr. Wells' office?

A. I may have got it from there, and I may not

have. I don't know who could have drawn that de-

scription unless it was Mr. Wells at that time, be-

cause I don't know of anyone that I went to, and he

may have drawn it. My first impression was that

that was drawn in the land office, but

—

Q. Now, will you look again at this timber and

stone land sworn statement and state whether or not

that is your signature?

A. That is my signature.

Q. Now, will you look at the next paper, and state

whether or not that is your signature ?

A. That is my signature.

Q. Let's take the next paper. That is the testi-

mony of claimant on final proof. Look on the back

of that, Mr. Arbuckle ; is that your signature ?

A. Yes, sir, that is my signature.

Q. Now, the next paper, Mr. Arbuckle; is that

your signature? A. Yes, sir.

Q. Now, this non-mineral affidavit; is that made
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out in your writing, outside of the signature ?

A. No, sir, I don't think so.

Q. Do you know who wrote that, who filled uj)

that non-mineral affidavit?

A. No, I don't. I suppose it was Garrett.

Q. That was filed in the land office. Now, after

3^ou had made this original entry or filing, you waited

some little time and afterw^ards made final proof,

did you not? A. Yes, sir.

Q. Do you remember the occasion on which you

made final proof ?

A. I remember making final proof.

Mr. GORDON.—Q. Mr. Arbuckle, you say that

you were in the hotel business at that time?

A. I did not, at that time. I had made arrange-

ments at that time to go into the business.

Q. I notice here on your sworn statement, May

3, 1902, where they ask you for 3^our occupation, you

say ''hotel-keeper."

A. I had been up there once before—saloon and

hotel business; that has been my business most all

my life.

Q. Did you know Governor Steunenberg during

his lifetime 1 A. Yes, sir, I did.

Q. Did you know him before you made an entry

under the Timber and Stone Act ? A. I did.

Q. Did you have any business transactions with

him?

A. I have never had any business transactions

any more than political.

Q. This Governor Steunenberg was Frank Steun-
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enberg? A. Yes, sir.

Q. That died in December, 1905 ?

A. Yes, sir, I think that was the time.

Q. And did you ever have any conversation with

him with reference to taking up a timber and stone

claim? A. No, sir, I never did.

Q. Did you ever talk to him about taking up a

timber and stone claim? A. No, sir.

Q. Did you ever receive any money from Gov-

ernor Steunenberg ?

A. Yes, sir, I received one check from him that

I remember of.

Q. Do you remember when that was?

A. My recollection is that it was some time be-

fore I took up that claim, along, I think, in April.

Q. And how much was that check for?

A. Twenty-five dollars.

Q. And was that the $25 with which you paid

for your location? A. No, sir.

Mr. KEIGWIN.—Q. You paid Mr. Downs $25

for locating you ?

A. I paid him $50. No, not Mr. Downs—my
recollection is that I paid Mr. Wells that money for

the two claims.

Mr. GOEDON.—Q. Did you ever receive another

check from Frank Steunenberg?

A. I have no recollection of ever receiving a

check, Mr. Gordon.

Q. Did you receive a check from Frank Steunen-

berg, dated May 9, 1902, for $150?

A. I have no recollection of ever receiving that
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check.

Q. Where did you get the money with which you

made your final proof?

A. I brought that money with me from Soldier,

the place I was living.

Q. Where did you get it at Soldier ?

A. I had some of it when I went there, and I was

in business there, and had been making some money.

Q. Did you have this money in the bank ?

A. No, sir.

Q. Where did you have it ?

A. I had it out there ; there is no bank at Soldier.

Q. And did you keep it at home?

A. Yes, sir.

Q. And did you and your wife prove up the same

day? A. Yes, sir.

Q. And she was with you? A. Yes, sir.

Q. Where did your wife get the money with which

she proved up?
A. We had the money together.

Q. That was money that the two of you had saved

in your business ?

A. It was money, some of it, that I had made, and

some we made in Soldier, and money that we had.

Whatever one has we both have in our family.

Q. I show you deed dated March 20, 1903, signed

Charles H. Arbuckle, and Susan N., his wife, to

A. E. Palmer, consideration $1600, and ask you if

that is your signature? A. Yes, sir.

Q. And is that the signature of your wife?

A. I couldn't swear that it was, but it looks like

her signature.
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Q. And did you acknowledge that deed before

Mr. Louis M. Pritchard?

A. Mr. Pritchard was the man that I done busi-

ness with.

Q. Now, at the time you took up your timber

and stone claim, did you know of anybody that was

buying claims'?

A. No, sir, I think not, at that time.

Q. And how long after you located or made }- our

entry did you learn that there was a market for these

claims ?

A. After I located? Well, I left here right after

I located, and went to Soldier, and never paid any

more attention to it until time to prove up.

Q. Well, when did you learn that there was a

market for them, that you could sell this claim ?

A. I don't know^ when I learned it. I never paid

very much attention to it. I was away from here

until November of that year, and I came back here

in November.

Q. And when did you learn, after November,

that there was somebody purchasing timber claims?

A. I don't know that I learned it. I heard that

there was somebody buying timber claims along in

the winter.

Q. Did you hear who it was ?

A. Well, before I sold I heard that Mr. Pritchard

was buying claims.

Q. Did you know whether Mr. Pritchard was
buying for himself or for somebody else ?

A. I don't know who he was buying for.



vs. The Barber Lumber Company. 1089

(Testimony of Charles H. Arbuckle.)

Q. Did you know whether he was buying for

himself or somebody else ?

A. I say I didn't know who he was buying them

for.

Q. You may have known that he was buying them

for somebody else and not know who it was he was

bmdng for. That is what I want to know.

A. I didn't know who he was buying for, or any-

thing about it; only I heard that he was buying

claims.

Q. Did you go to see Mr. Pritchard about this ?

A. I think I did; yes, sir.

Q. Had you known Mr. Pritchard before this?

A. No, I don't think I had; I think I had seen

Mr. Pritchard, but I never had any acquaintance

with him.

Q. Do you know who told you that he was buy-

ing claims?

A. No, I do not ; I don 't know that anybody told

me—I know I heard it.

Q. And you went to see him about those timber

claims? A. Yes, sir.

Q. Did you tell him you had come to sell them?

A. I went up and talked to him.

Q. Did you sell them that day ?

A. No, I think not.

Q. Did he make you an offer for them?

A. I think he did.

Q. How much did he offer?

A. My recollection is that he said he would give

me $800 a claim.



.1090 The United States of America

(Testimony of Charles H. Arbuckle.)

Q. How long after that was it that you sold them %

A. I think I talked to my wife a little; I think

I had talked to her possibl.y before about selling, and

I think I told him that I would come back if I con-

cluded to sell and bring my wife.

Q. And did you and your wife go to see him?

A. Yes, sir.

Q. And was it on that occasion that you sold the

claims? A. Yes, sir.

Q. Did he pay you for them that day ?

A. Yes, sir.

Q. Did he pay you in check or cash?

A. In money.

Q. And he gave you $1600 in money %

A. Yes, sir.

Q. Did you deposit that in the bank anywhere ?

A. No, sir.

Q. Did you give your wife her share ?

A. I took the money home and left some of it at

home, and some of it I carried with me. I never

did any business with a bank in my life until two

years ago.

Q. That was the onl}^ offer of purchase you had

for this land, wasn't it?

A. I don't remember of any other offer.

Q. As I understood, you never had any business

relations with Governor Frank Steunenberg except

what you might call political relations?

A. Governor Steunenberg appointed me to an

office here once, political position.

Q. When was that? A. That was in '99.
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Q. You weren't in office at this time, when you

made your entry?

A. No, I was not at that time.

Q. Now, Mr. Wells, Mr. Downs, and Mr. Pritch-

ard, or any of them, did not tell you that they were

buying lands when you made your original entry %

A. I have no recollection of them telling me.

Q. Do you know whether they did tell you or not ?

A. I don't remember anything about it if they

did.

Q. Have 3^ou talked to Mr. Downs about this

case, this Barber Lumber Company suit, now being

tried?

A. I haven't talked with him anything particular

about the suit; I have seen him now and then, but

never had any talk more than in a general way. I

never have had any conversation with him directly

on this. I never had any particular conversation

with him in regard to this case.

Q. Have you had any conversation with him con-

cerning this suit and the testimony here that wasn't

particular ?

A. Nothing in regard to my testimony.

Q. Have you talked to him with regard to his

testimony? A. No, sir.

Q. Or anybody else's testimony?

A. No, sir.

Q. Have you talked to Mr. John I. Wells?

A. I have talked with him.

Q. About this case?

A. Nothing particular about it, only in a gen-
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era! way like they are talking out there in the cor-

ridors.

Q. Have you talked to Mr. Dennis Thornton

about this case? A. I don't know him.

Q. Have you talked to anybody about this case?

A. I have never talked to anyone, only just gen-

eral conversation in the corridors.

Q. Have you told anybody what you were going

to testify to in this case?

A. The only man I told was this special agent in

here, and he asked me some questions.

Mr BUNDY.—When was that?

A. That was day before yesterday morning.

Q. Was that before the order was made that these

special agents shouldn't interview witnesses?

A. I couldn't say about that. This was day be-

fore yesterday, in the forenoon.

Q. Did he ask you to make a statement ?

A. Yes, sir, he asked me in his office there.

Q. Had he asked jow at any other time to make

a statement? A. No, sir.

Q. And you have been on subpoena here for al-

most two weeks ?

A. Yes, sir. That is the first time, up in the hall

there.

Q. And did j^ou decline to make a statement?

A. No, sir, I didn't. I went with him, with Mr.

Watt.

Mr. GORDON.—I will say for your benefit that

after the Court made the order we instructed them

ourselves not to discuss it with any of the witnesses,
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and I don't think they have; I am pretty certain

they haven't.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement dated May 3, 1902,

of Charles H. Arbuckle ; his non-mineral affidavit of

the same date; notice of publication of Charles H.

Arbuckle of the same date; the testimony given on

final proof, dated July 24, 1902; the cross-examina-

tion thereto ; the testimony of the other witnesses on

final proof; the register's and receiver's certificates,

dated July 24, 1902, all to the southwest quarter of

the northeast quarter, the west half of the southeast

quarter of section No. 27, and the northwest quarter

of the northeast quarter of section 34, township 8

north of range 5 east, Boise Meridian, the deed hav-

ing been offered heretofore, with the statement that

no patent has been issued in this case.

(Charles H. Arbuckle papers marked Plaintiff's

Exliibit No. 67A to 67H, inclusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Arbuckle, you understood that John I.

Wells was engaged in the business here in May, at

the time you made your original filing, of locating

people on timber claims, didn't you?

A. Yes, sir.

Q. And that was the recognized business of a

number of people here at that time *?

A. As I understood it, yes, sir.

Q. And as you understood it, Mr. Wells and Mr.

Downs were copartners engaged in that business?
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A. No, sir.

Q. Mr. Wells attending to the business of their

clients at this end, and Mr. Downs, as cruiser, point-

ing out the lands?

A. He told me Mr. Downs was his partner, and

locating.

Q. So when you did business with Mr. Wells and

Mr. Downs it was the same thing?

A. Yes, sir.

Q. Mr. Arbuckle, at the time you made your first

application to purchase these lands, had you entered

into any agreement, express or implied, in writing

or verbal, with John I. Wells, Kinkaid, Steunenberg,

the Barber Lumber Company, or anybody else, by

which you were to turn over to the defendants or to

any of them, or to any person they should name, the

title which you might acquire from the Government ?

A. No, sir.

Q. Had you made any such agreement at the

time you made your final proof? A. No, sir.

Q. It is alleged in this complaint, Mr. Arbuckle,

that you, together with a good many other entrymen

and entrywomen, entered into a conspiracy with the

Barber Lumber Company and the other defendants,

for the purpose of defrauding the United States out

of certain timber lands. Is that true or false, as

far as you are concerned?

A. False, as far as I am concerned.

Q. It is also alleged and charged by the Govern-

ment that you, for the purpose of carrying out that

conspiracy, and for the purpose of defrauding the
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United States, were induced by the Barber Lumber

Company and the other defendants to go before the

land office and perjure yourself, give false evidence,

for the purpose of acquiring title to lands to turn

over to the defendants in this action. Is that alle-

gation true or false 1 A. It is false.

At this time an adjournment was taken to 2 P. M.,

at which time court met, the Examiner and counsel

for the respective parties being present.

CHARLES H. ARBUCKLE, recalled for further

cross-examination, testified as follows

:

Mr. BUNDY.—Q. Mr. Arbuckle, you spoke

something about a $25 check, which you said you

remembered Governor Steunenberg giving you?

A. Yes, sir.

Q. Did that check have anything to do whatever

with your entry of timber land? A. No, sir.

Q. Did it have anything to do with your paying

the locator, filing fees, or publishing fees, or any

other expense connected with your timber and stone

entry? A. No, sir.

Q. Can you tell us what that check was for?

A. Yes, sir.

Q. Please do so. A. I cashed that check.

Q. Do 3^ou remember where?

A. My recollection is in the Idanha Hotel.

Q. Cashed it for Governor Steunenberg?

A. Yes, sir.

Q. Simply as an accommodation for him?

A. Yes, sir; he spoke about a fellow wanting

some money, and said he wanted to get a check
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cashed, and I remember it was in the evening, and

I asked him how much he wanted, and he said $25,

so I just gave him the $25 and he gave me a check.

Q. Do you recall any other check that the Gov-

ernor gave you? A. No, sir, I do not.

Q. Have you heard anything about any other

check? A. Yes, sir.

Q. What was that ?

A. $150 check. I was asked that question before

the Grand Jury.

Q. Can you remember anything about that check ?

A. I do not.

Q. The circumstances connected with it at all?

A. I have no recollection of ever receiving the

check. I may have received it, but I have no recol-

lection of it.

Q. Did that check, whatever it was, have any-

thing whatever to do with your making a timber and

stone entry, or have any relation to your timber and

stone entry?

A. No, sir; in fact I don't remember of ever re-

ceiving it, and it seems to me that if I had received

the check on that proposition, I think I would have

remembered it.

Redirect Examination.

(By Mr. GORDON.)
Q. Are you positive that you did not get a check

for $150 from Governor Steunenberg ?

Mr. ERASER.—We will ask the attorneys for the

Government, have you got any such check? If you

have, produce it.
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Mr. KEIGWIN.—Counsel for the Government do

not feel called upon at the present time time to state

whether they have or not.

Mr. BUNDY.—I ask the Court to instruct the wit-

ness that he is entitled to see the check before he

answers any further questions.

Mr. KEIGAVIN.—Counsel for the Government

state that the purpose of this is to test the memory of

the witness.

Mr. BUNDY.—He has already stated, Mr. Keig-

wdn, that he has no recollection of that at all.

Mr. KEIGWIN.—The purpose is to see what his

recollection is.

Mr. GORDON.—Q. Are you positive that you

did not get a check from Governor Steunenberg, in

May, 1902?

A. I am not positive, but I don't recollect any-

thing about it.

Q. Are you positive that you didn't receive a

check from Governor Frank Steunenberg in May,

1902, as an advance payment on the entrj^ that you

made under the Timber and Stone Act 1

A. I am positive that I never had any conversa-

tion with Governor Steunenberg in regard to that

timber claim, or disposing of it, in May, or any other

time.

Mr. KEIGWIN.—Q. Is that what you said be-

fore the Grand Jury, Mr. Arbuckle ?

A. I don't know exactly what I said, but I think

that would be the substance of what I said.

Q. You were asked these questions, I suppose.
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A. I was asked some questions something along

that line.

Q. And you had then no recollection of it %

A. I had no recollection of that check at that time,

and I haven 't yet.

Q. Since you were placed under subpoena in this

proceeding, have you had any conversation about the

subject matter of this case with anybody?

A. What do you mean ?

Q. About your testimony to be given in this case?

A. You mean, have I discussed what I am going

to testify to?

Q. Yes.

A. I talked to that special agent in there.

Q. Have you talked with either of the gentlemen

representing the defendants here, Mr. Eraser or Mr.

Bundy ?

A. As to what I was going to testify to ?

Q. Yes. A. No, sir.

Q. Have you talked about anj^ other phases of

the case with either of these gentlemen?

A. I don't think I have discussed it very much

with either of the gentlemen. I know Mr. Fraser ; I

have only met Mr. Bundy once or twice.

Q. Have you talked to Mr. Fraser ?

A. No, sir, I haven't talked to him about my tes-

timony in this case.

Q. Have you talked about any other features of

the case ?

A. I don't know that I have talked about any

features of it.
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Q. Tell us what you said.

A. I don't kno\Y what I said. I may have said

something in a way, but I don't remember anything

of any importance that I said to him one way or the

other in regard to it. There has been more or less

general talk all around here, around those corridors,

and around the street; I have heard witnesses dis-

cussing it, but nothing with regard to this testimony.

Q. What did they say?

A. Only about the case—one would ask the other

one if he had heard it.

Q. Did you talk to Mr. Wells?

A. I believe I said to-daj^ that I talked to Mr.

Wells.

Q. Have you talked to Mr. Wells since court ad-

journed this morning?

A. Just saw him out in the hall awhile ago.

Q. Had some conversation with him ?

A. Not in particular
;
just met him out there.

Q. Anything said in particular about your testi-

mony in this case?

A. I don't remember whether there w^as anything

said about it or not, because I just saw him a minute

out there. I don't remember that there was any-

thing said about the case.

Q. Was anything said about these checks, the

checks which you were questioned about this morn-

ing, as having been supposed to come from Mr.

Steunenberg ?

A. No, sir, there was nothing said about it.

Q. So that the testimony you are giving here now
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is the result of your own unaided recollection %

A. My testimony—as I remember, those check

stubs were presented to me in the grand jury room.

Q. And 3^ou said then just what you have said

now?

A. Yes, I said practically the same, or in sub-

stance the same.

. Recross-examination.

(ByMr. FRASER.)
Q. You have known me for a number of years,

haven't you, Mr. Arbuckle? A. Yes, sir.

Q. You generally say "how do" when you see me

on the street, don't you? A. Yes, sir.

Q. Have I ever approached you, or attempted to

ask you, or find out what your testimony would be in

this case at any time, or approached you on the sub-

ject? A. No, sir.

(Witness excused.)

[Testimony of John T. Morrison, on Behalf of the

Complainant.]

JOHN T. MORRISON, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. .GORDON.)

Q. Your name is John T. Morrison?

A. Yes, sir.

Q. You were at one time Governor of the State of

Idaho, were you? A. Yes, sir.

Q. In what years? A. 1903 and 1904.
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Q. For the whole yeai^ of 1903 and 1904?

A. Yes, sir.

Q. During your term of office as governor you

lived at Boise? A. Yes, sir.

Q. And during that term did the State exercise

its preference right by filing on certain timber in the

Boise Basin, in Idaho? A. Yes, sir.

Q. Do you remember what township this was in ?

A. I think it was 6 north, 4 east, Boise Meridian,

and also I think it was in one other township adja-

cent to that.

Q. Do you remember when the plats wxre filed in

the land office here from which you were to make

your selection?

A. I think that plat w^as filed on July 15, 1903.

Q. And how long after that did the State have to

exercise its preference?

A. It had sixty days preference right.

Q. Do you remember the date the State exercised

that right?

A. I think their filing was made on the 12th of

September.

Q. What day of the week?

A. I think it was Saturday.

Q. Do you remember what hour of the day ?

A. I do not.

Q. Will you state w^hether or not the selection

that the State was to make was kept secret by you

until the filing of the plat designating the land that

the State had selected ?

Mr. BUNDY.—I object to that as incompetent,
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irrelevant, and immaterial: you don't ask him

whether he kept it secret.

Mr. GOKDON.—That is what I did ask him.

A. I think so. Of course the selection was made

b}^ the State Land Board, by the clerk of the board,

and up to the time he made his filing the exact lands

that were to be selected might be changed, and so

far as the exact description goes, I think we could

say that it was not known to anyone until the day of

the selection.

Q. Do you know of any effort or endeavor made

by anyone to learn what land the State was to select ?

Mr. BUNDY.—That is objected to as calling for

efforts made by anyone, unless it is some party to this

lawsuit.

Mr. GORDON.—He can answer whether he does

or not, and then I can ask him who.

A. Yes, sir.

Q. Who?
A. There was an effort made by Mr. Borah.

Q. What Mr. Borah? A. W. E. Borah.

Q. How long before the State made its selection ?

Was Mr. Borah a practicing attorney then at this

time? A. Yes, he was.

Q. That is the same W. E. Borah who is now

Senator Borah? A. The same person.

Q. Will you state what effort he made to learn

what lands would be selected by the State ?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant, and immaterial, and calling for a con-

versation with a person not a party to this action.
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A. Mr. Borah came to my office at the State Capi-

tol before the State had decided as to what lands it

would select—the exact date of that visit I am in

doubt about—but he asked me if the State intended

to make selections in the Basin country under the

survey that had been recently reported, and I told

him that it intended to make some selections there.

He afterwards came back after we had—I will say in

that connection, first, that he demurred to our mak-

ing any selections in there, and wanted to know if it

would not be possible to waive any rights which we

had there, and our conversation revolved around that

request. I took the position that the State couldn't

waive any of its rights, as it was behind in its selec-

tions.

Q. Did he give any reason for the State waiving

its rights at that time ?

A. I don't recollect any particular reason that

he gave.

Q. Did he ask what the area was of the land the

State anticipated taking?

A. At that time, of course, we didn't know what

we would take, what the area was, and he made the

request that if we did make a selection there that we

would make it as small as possible. At that time our

cruisers had not reported, as I recollect, and after-

wards he came to the office, after we had a report

from the cruisers whom we sent in there early in

June, and from that report we had decided to take, as

I remember now, approximately four thousand acres

;

and that fact was reported to Mr. Borah, and I think
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that the lands that we were to select, or had thought

of selecting, were checked off on the plat there in the

office, and he wanted to know if we couldn't reduce

that selection.

Q. You said about four thousand acres ?

A. That is as I recollect it now. I do not speak

accurately with reference to the acreage.

Q. Did he express himself as to whether or not

he thought that was too much for the State to select

in one section ?

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial, and as leading and sug-

gestive.

A. As I say, he objected to our taking so much

land.

Q. Well, did you know who Mr. Borah was repre-

senting, if anyone, at that time ?

A. I think I knew. I don't recollect anything

that Mr. Borah said to me at this time that would

warrant my saying that, but I know whom he repre-

sented.

Q. Whom did he represent ?

A. I understood that he represented the Barber

Lumber Company.

Q. Did he ever tell you that he represented the

Barber Lumber Company?

A. I don't recollect that he did, but Mr. Borah

testified to that in his own case, said that he told me
that he represented the Barber Lumber Company
people.

Q. Do you know how many times Mr. Borah came
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to see you with reference to the State selection before

you made that selection ?

A. I remember but the two times.

Q. Did you know Frank Steunenberg, the ex-

Governor, at that time % A. Yes, sir.

Q. Did he come to see you with reference to the

selection of the State lands'?

A. I think not—not with reference to any selec-

tions.

Q. Well, did he ever come to see you with refer-

ence to the selling of any of the State lands?

A. Yes, a number of times.

Q. Do you remember when he first came to see

you?

A. I don't remember the date, but I think it was

in 1904.

Q. Did he tell you who he represented %

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial. We don't understand

that the State lands are involved here.

A. I don't remember that he stated whom he

represented.

Q. Did you know who he was representing at that

time? A. I did.

Q. Who was he representing ?

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial, and asking the witness to

testify to a conclusion not based upon facts shown.

A. He was representing the Barber Lumber Com-

pany.

Q. Did he come alone on these occasions?
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A. Not always.

Q. State any occasion that he brought anyone

with him.

A. Mr. Chapman was there once with him—

I

think more than once.

Q. Who is Mr. Chapman %

A. Mr. Chapman, as I understand, was the man-

ager of the Barber Lumber Company.

Mr. BUNDY.—This was in 1904?

A. Yes, sir.

Mr. GORDON—Q. And state what their business

was.

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, unless it relates to some

of the land involved in this action.

A. They were seeking to have the State sell the

lands which it held in the Boise Basin, and came in

connection with an offer w^hich the Barber Lumber

Company i^eople had made, in a tentative way, for

the timber.

Q. Did anyone else ever come to see you as repre-

sentatives of Mr. Barber, or the Barber Lumber

Company, about this timber %

A. Well, I don't know that they came specifically

for that purpose; Mr. Borah at one time brought

Mr. Barber and Mr. Moon and Mr. Carson up and

introduced them in the office. I think Mr. Chapman
was there at the time, and that was more in the

nature of a social call, but certainly there was some

reference made to the timber in the Basin while they

were there, and Mr. Barber at one time spoke to me
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about making the sale, and expressed the hope that

it could be made, that the company could get it, hav-

ing more particular reference to a sale under a plan

which they seemed to have had under discussion v^ith

Mr. Pinchot.

Q. This was Mr. James T. Barber?

A. It was the president of the company.

Q. And this Pinchot that you speak of is Mr. Gif-

ford Pinchot? A. Gifford Pinchot.

Q. Did Mr. Cobb ever come to see you as repre-

senting the Barber Lumber Company.

Mr. BUNDY.—That is objected to as asking this

witness to testify from hearsay, and as asking him to

testify as to a conclusion as to whether Mr. Cobb was

representing the Barber Lumber Company.

A. I don't know as to Mr. Cobb representing the

Barber Lumber Company. He came to me a num-

ber of times urging that the sale be effected to the

Barber Lumber Company of the Basin timber.

Q. What Mr. Cobb was that?

A. Calvin Cobb, one of the proprietors of the

"Statesman."

Q. Did he show you a letter at any time when he

made a call on you with reference to this business ?

Mr. BUNDY.—We object to all this as incompe-

tent, irrelevant, and immaterial, Mr. Cobb not having

been shown to be a representative of any of the de-

fendants.

A. I believe Mr. Cobb did show me a letter in

connection with the matter, but my recollection of

that is very dim. I remember a letter, and it had
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some bearing on the question, but I couldn't tell you

what its lines were now.

Q. Was it something to this effect, that it was a

letter from Mr. James T. Barber, addressed to Mr.

Calvin Cobb, and was to the effect that Mr. Barber

had been ad^dsed by his attorney, which you under-

stood was Mr. Borah, that it was useless to do busi-

ness with you with reference, or to try to do business

with you with reference to the purchase of these

lands, and solicited Mr. Cobb to see if he couldn't

use his influence with you to have you sell that land,

as a personal favor to Mr. Cobb ?

Mr. BUNDY.—It appearing from the question

asked that counsel is reading from a paper, counsel

for the defendants request at this time that if counsel

for the plaintiff are in possession of any such letter

that it be shown to the witness, and we object to the

question for the reason that it is leading and sugges-

tive to the witness, who has already testified that he

doesn't recall the contents of the letter.

Mr. GORDON.—We will state that we haven't

such letter.

A. The letter, since you refresh my memory, was

to that effect.

Q. Was the land that the state selected at that

time sold to the Barber Lumber Company ?

A. It was not.

Cross-examination.

(By Mr. BUNDY.)
Q. Governor Morrison, you have been inter-

rogated here largely with reference to some effort
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which was made by the Barber Limiber Company to

buy certain of the State lands in the Basin.

Those negotiations continued over a considerable

space of time, did they not 1

A. Most of the year 1904, I think.

Q. And as a matter of fact they have been nego-

tiating ever since, haven't they?

A. I understand that the negotiations were con-

tinued with my successor.

Q. And it was a matter that was very generally

discussed here in Boise and vicinity, with reference to

the policy of the State selling that land to the Bar-

ber Lumber Company, as an inducement to them to

build a plant for the purpose of manufacturing and

building a railroad to it?

A. There was considerable discussion on the sub-

ject, and it appeared in the papers. I remember

reading a discussion in the papers about it. How-
ever, the plant was built before this.

Q. And you have told of one or two people that

have called on you. There were a great many other

people took it up on the same lines. It was a ques-

tion of the policy of the State, was it not?

A. I don't recollect any person coming to me per-

sonally with reference to the sale of those lands ex-

cept those whom I have named.

Q. These negotiations for the purchase of the

State lands were in the usual course of business, and

open and above board? You don't mean to imply

that there was anything surreptitious ?

A. I think not. I think it was a proposition
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which they made, and which they were anxious to

have the land board accede to, which, in my judg-

ment, was impossible under the laws of the State, and

they had, to some extent, induced the interest of Mr.

Pinchot to take up, as he called upon me, and try

to emphasize the idea of making that sale.

Q. Mr. Pinchot, among others, was of the opin-

ion that it would be a good plan for the State to sell,

was he not?

A. I don't know that he emphasized that idea.

Mr. Pinchot was interested from the forester's

standpoint, and explained what kind of a proposition

he was about to make to the Barber Lumber Com-

pany.

Q. Now, that proposition was, in substance, that

the Barber Lumber Company would buy that tim-

ber from the State, pay a certain price, and would

log it under the rules and regulations of the Depart-

ment of the United States having in charge the for-

estry, Mr. Pinchot 's department. In substance that

was it, was it not*?

A. With some variations. The proposition made

was to give a flat price of $10 an acre for the fee

for the holdings of the State in the Basin. Mr. Bar-

ber explained to me that he would be able to make

an arrangement with the Department whereby the

Department would take—the land would revest in

the Government, and for that fee he would get cer-

tain timber from other Government lands, and, as a

result, the whole section of the country would come

under the forestry service, and be timbered under
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the direction of the Forest Department, and Mr.

Pinchot explained the proposition in about the same

way, and his interest was to get as large an area as

possible under the direction of the forest service.

Q. But in connection with that, didn't Mr. Pin-

chot advise, in a personal way perhaps, the advisa-

bility of the State making that sale ?

A. I am inclined to think that Mr. Pinchot did

so. Now, I don't pretend to give the exact conversa-

tion between Mr. Pinchot and myself.

Q. These State lands that you are testifying about

are none of them entered under the Timber and

Stone Act
;
you understand they are not involved in

this litigation at all ?

A. I understand that those selections the State

made are not involved in this controversy.

Q. Then these negotiations began while you were

governor, in 1904, and continued during your term?

A. It is possible, Mr. Bundy, that they began late

in 1903, and extended mostly over 1904.

Q. Whenever they began, those negotiations re-

lated to the purchase of State lands, and consisted

of negotiations back and forth?

A. Yes, sir.

Q. They were all open and above board, and were

discussed in the governor's office and State board and

newspapers, and elsewhere in this community ?

A. Not all the negotiations were before the State

Land Board.

Q. There was no reason why they shouldn't be?

A. I am inclined to think there was some propo-
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sition made to me that would not have come before

the State Land Board.

Q. Was that proposition relating to the purchase

of State lands? A. Yes.

Q. And had no reference to this selection ?

A. None whatever.

Q. And the purchase of State lands that were

carried on during your term of office, and subse-

quently, related to lands other than those which you

have testified to here about the State having selected

on September 12, 1903?

A. Related to those lands, and also to other lands.

Q. Related to these lands as well?

A. Yes, sir.

Q. With reference to those selections, when Sena-

tor Borah called on you with reference to those, did

he not state to you, in substance, that the reason he

thought the State ought not to select lands there was

that it would have a tendency to prevent the building

of a railroad through that country?

A. I don't recollect that.

Q. Didn't he state to you, in substance, that,

speaking as a citizen of Idaho, he thought it was

desirable that this company, that it would have to

have a certain amount of timber before they could

afford to build a railroad, and they ought not to be

interfered with in their operations if they were will-

ing to pay a fair price ?

A. I don't recollect any such conversation. As

I say, I don't recollect that Mr. Borah identified him-

self with the interests of the Barber Lumber Com-
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pany at that time. I know that he admitted in his

own defense that he did talk to me to the effect that

he represented the Barber Lumber Company. Now,

as to what he said about that I don't recollect.

Q. I don't know the exact language, but he gave

some reason for urging the State not to select that

particular land? A. He probably did.

Q. Wasn 't that the reason he stated %

A. I didn't say it was.

Q. I remember that Senator Borah testified once

that that was the reason he gave, or did you hear

that part of it ?

A. I don't remember that. I think, though, that

that was his testimony.

Q. Now, this plat was filed in 6-4, open to entry,

on July 15th, and prior to that time you had your

cruisers out?

A. Our cruisers got in on the land about the 8th

of June, and reported back about the 16th of June,

I think.

Q. Were they out subsequent to that?

A. Yes.

Q. When did the cruisers finally finish their work ?

A. I couldn't give you the date. They went up

on two different occasions, as I remember.

Q. Give us approximately the date—how long be-

fore September 12th they had concluded their work ?'

A. They had practical!}^ concluded their work be-

fore the middle of July.

Q. Did they make a report of any kind to the

State board or to you? A. Yes.
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Q. Was that report on file in the land depart-

ment?

A. I have been unable—I have made a search a

number of times for the plats, and have been unable

to find any of them in the land department,

Q. Do you know where they went to?

A. I do not. I know that the tracings which the

land department got from the surveyor general were

in my office during the time that the cruising was

being made. Now, there were some lead pencil plats

\vhich the cruisers had for their own guidance, and

which were re]3orted, and which were in my office,

and I don't know what became of those. I think

they were destroyed, but the plat was returned to

the office of the clerk of the land board shortly after

the middle of July.

Q. Then did the clerk of the land department

have the necessary information to determine what

the cruisers had recommended ?

A. I think so.

Q. Was that in the form of a plat or official re-

port, or anything that was on file ?

A. No, he simply took the blanks necessary for

filing in the land department here, and filled out those

blanks and brought them in to me, and I signed them,

and then came down here and filed them.

Q. From what did he get that information that

he filed in the land office ?

A. I took it from the cruisers.

Q. Where are the reports of the cruisers ?

A. That is what I say I don't know.
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Q. Who were the cruisers for the State at that

time?

A. J. B. Laffert}^ was one, and John Griffith, I

think, were the two cruisers that cruised that land.

Q. Do you know where they are now %

A. Mr. Lafferty is superintendent of the Weiser

Forest Reserve, and Mr. Griffith lives over on Snake

river about Warm Springs valley.

Q. So that the information as a result of the

cruising which finally determined these selections

was in somebody's hands from July 15th practically

up to the time the selection was made ?

A. So far as it was determined. That, of course,

was always subject to change up to the very time

the selection was filed. At the time Mr. Borah was

last in my office, the plats were approximately made

up. There were some additional lands included after

that, and I think that he saw the plat at that time,

and I don't know but that he got a plat.

Q. Did that plat show the lands which had then

been determined to be selected?

A. Yes, sir.

Q. Can you tell about when that was?

A. That was some time after the 8th of June

and before the middle of July.

Q. Can }^ou tell us what changes were made in the

State selections after that time and before the final

filing?

A. Simply some additional lands to the west.

Q. How much, do you remember?

A. Possibly—I couldn't tell you accurately—just
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a couple of hundred acres.

Q. After that there wasn't any more cruising

done, or any more information brought to the land

department, I suppose ?

A. I think that the cruisers went back and veri-

fied the work.

Q. Do you remember when they did that *?

A. No, I did not.

Q. But in any event, after this first approximate

plat had been made up, there was no further infor-

mation furnished to the department by way of new

estimates ?

A. As I say, the cruisers I think went back the

second time.

Q. When did they go back, do you remember?

A. I couldn 't say exactly.

Q. When did they conclude their second trip "?

A. I couldn't tell you.

Q. Was it in July?

A. I think it was in July, but I wouldn't say

absolutely.

Q. Yoar testimony is that they had practically

concluded it by July 15th. Do you mean that sub-

sequent to that they went back and did this check-

ing, or does that include both the original and check-

ing?

A. If I may explain just what the situation was,

perhaps I can make it clear. We were advised, pos-

sibly as early as March, that the survey had been

made and the plats received were in the Government

land office. We were unable to get into the field until
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in June. Our cruisers first got into the field about

the 8th of June, and they reported back about the

15th or 16th of June, made their first report, and that

report showed approximately four thousand acres, as

I remember, that they thought it would be wise to

take. Afterwards they went back into the field—the

exact date of which I am unable to give—and made

some additional returns, and there were some addi-

tional lands added. Now, the original tracing which

the land department had from the Government office

here was in my office up till about the middle of July.

The way I fix that date is this : Mr. Gibson, who was

Secretary of State, had a leave of absence, was in the

east, returning home about the middle of July.

Shortly after he came back, almost immediately, he

came in to ask me about the plats, indicating that

certain parties wanted to know what lands w^e were

going to select, and after he left the office I took the

plat. I had had it in the office in order to keep it

under lock and key—I took it in and gave it to the

clerk of the land office. I don't remember having

seen that plat after that, nor do I remember any

dates, after the return of June 15th or 16th, when

the cruisers were in the field, but my recollection is

that they were in a second time and made a subse-

quent report.

Q. That is the date that I want to get, the second

report. A. I can't give you that.

Q. Was it in July?

A. I think it was in July.

Q. But what part of July you couldn't say.
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A. I wouldn't say positively as to that date; I

wouldn't say absolutely that it was in July, because

our cruisers were going into different sections of the

country, and sometimes they would come back that

way and do a little work as they came back.

Q. At the time this plat was shown Senator Borah

in your office, had they made their subsequent report

then?

A. I think not. I think the additions were made

to our selection after Mr. Borah was in there. As

I say, he protested against our taking as much as

four thousand acres, which I remember was the

amount we had selected when he was in there at that

time. It was not cut down, but increased to some ex-

tent after that. I wouldn't pretend to give you the

exact amount of increase, or the date when that ad-

ditional data was returned.

Q. Whenever it was returned, the original plat

would be changed to conform to the recommenda-

tions? A. Yes, sir.

Q. And that plat is the one that is lost ?

A. Well, let me explain about that plat. The

plat, of course, belongs in the land office here, and

we had simply a tracing from the plat which the

clerk, or the cruiser probably, came down here and

traced off, simply for his guidance, and that tracing

was in my office for a time, and, as I say, that was

returned to our State land office shortly after the

middle of July.

Q. After the cruisers made their last and final re-

port, the subsequent report, then in your land de-
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partment there would have been prepared, would

tliere not, something to show what lands they had

recommended and what lands the State was going to

take, either by way of plat or some other way?

A. Not necessarily, because the cruisers would

go in and sit down with the clerk of the land depart-

ment and simply make up the list.

Q. Who finally decided which lands the State

would select?

A, That was largely with the clerk of the land de-

partment, of course, with the advice of the members

of the board. I will tell you the basis upon which

we were giving that matter our consideration. We
aimed not to take any land that would not estimate

at least $10 per acre, at $1 a thousand stumpage.

The amount was increased by taking in some lands

that estim^ated less than that afterwards.

Q. Did the State board have to take, or did they

take, some official action when they finally authorized

somebody to file the selections in the United States

land office ?

A. No official action, except that the filing was

made by the clerk and the chairman of the board;

I think the chairman of the board signed the filing.

Q. Who was the chairman ?

A. I was the chairman.

Q. Do you know when that was signed ?

A. That was signed just before the filing was

made. The clerk prepared, simply as a clerical

piece of work, prepared the lists, and brought them

in and I signed them.
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Q. Who told the clerk which particular pieces of

land to take, or did he get that from the estimates'?

A. He gathered that from the reports verbally

made by the State land cruisers and in conference

with the members of the board. Now, the lands that

came up to the estimate on that first cruise were all

included, and subsequently we thought it would be

good policy to take in some additional lands, and

we took in some that didn't come up to the $10 basis,

but were the best of what was left, and whatever in

addition to the four thousand acres which I speak

of as the approximate amount in that estimate, were

so added. The list will show the amount of land

selected; I don't remember.

Q. All these additional selections were based upon

the reports of the cruisers'?

A. Nothing except what the cruisers told us.

Q. And the cruisers had completed their work, to

the best of your recollection, some time in July*?

A. I think they had finished; it is possible, I say,

that they may have gone back and verified some of

their work.

Q. Even if they did go back and verify, they fin-

ished their verified statement some time in July?

A. I don't remember as to that.

Q. What is your best recollection as to the time I

A. I have no recollection about it.

Q. You say they first went out June 8th and got

back June 16th?

A. Yes, I remember about that, because I looked

it up.
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Q. And you say you think they went out after

that and verified if?

A. I think to some extent they did.

Q. And you said your recollection was some time

in July, but the date you can't state

f

A. I wouldn't say positively it was in July; it

may have been later.

Q. But your best recollection would be in July

—

or is it later f

A. I didn't speak accurately about that.

Q. Give us your best recollection?

A. I have given you my best recollection.

Q. Will you say whether it was in July or

August ?

A. I won't say; what I think isn't testimony

either.

Q. I should think it would be better than some-

body else's guess. This was all being done under

your direction?

A. Not entirely under my direction.

Q. You were chairman of the board?

A. Yes, sir.

Q. Looking out for the State's interests?

A. Yes, sir.

Q. And the cruisers were, to that extent, under

your direction, were they not?

A. Yes, sir, but I didn't have my mind or my
hand on all the details of the work.

Q. Who was clerk of the board?

A. Norman Jackson.

Q. Where is he now?
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A. Mr. Jackson died about a year ago.

Q. In the land department would there be a rec-

ord kept of any of the meetings of the State board?

A. Whenever they had a meeting there was a

minute.

Q. And did they have a regular record for that

purpose? A. Yes, sir.

Q. Which would be in the custody of the clerk?

A. Yes, sir, it would be reported in the books up

there.

Q. But your recollection is that there was no ac-

tion taken in selecting any of these lands at any

official meeting? A. I think not.

Q. You don't mean to impty, do you, Governor

Morrison, in your evidence here—I don't think it

would appear from your evidence, but it might from

the questions, that Mr. Barber and Mr. Cobb, that

these gentlemen came to you in any improper way?

A. I don't represent anything; I simply testify

as to what occurred, Mr. Bundy.

Q. And the only time Mr. Barber or Mr. Carson

called on you was largely a social call, although this

matter was discussed?

A. The first time when they were all there I think

it was largely in the way of a social call.

Q. Was Mr. Barber there again? ^

A. I think once again.

Q. What was that about?

A. It was at that time I think that he spoke to

me, as I recollect, about the sale of the State lands

to the Barber Lumber Company.
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Q. Was that the time this Pinchot matter was

discussed?

A. It was at that time, as I recollect, that Mr.

Barber—I had made the remark "I don't see how

this can be consummated," and he said he thought

he could take care of the Government part of it at

Washington. I understood it was through some con-

nection with Mr. Pinchot; I don't know what the con-

nection was.

Q. But you understood at that time, did you not,

that Mr. Pinchot and Mr. Barber had had several

conferences, and as far as Mr. Pinchot was con-

cerned, I think he wanted to make a sample case of

this cutting of the timber by the Barber Lumber

Company %

A. I think that w^as Mr. Pinchot 's idea. Now,

as to what conferences he had with Mr. Barber I

don't know.

Redirect Examination.

(By Mr. GORDON.)
Q. Governor, you said something about a propo-

sition being made to you that wasn't intended for

the State board, in response to some question that

was asked you by Mr. Bundy. What was the propo-

sition ?

Mr. BUNDY.—By whom?
Mr. GORDON.—AVhatever the question w^as. Let

the stenographer look back and find that question.

(Question and answer read back by stenographer as

follows : Q. There was no reason why they shouldn't

be? A. I am inclined to think there was some
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proposition made to me that would not have come

before the State Land Board.) By whom was the

proposition made, Governor?

Mr. BUNDY.—I object to tliat as incompetent, ir-

relevant and immaterial, and as asking for hearsay

evidence as to some imdisclosed person.

Mr. GORDON.—Q. What was the proposition ?

Mr. BUNDY.—Before he answers that, I would

like to ask the Governor if the proposition related to

lands OAvned by the State of Idaho.

The WITNESS.—I think the word proposition

there is not a very happy word. I ought to have

used the word suggestion; I would like to change it

to that effect, to change the word to suggestion in-

stead of proposition.

Mr. GORDON.—Then I will change my question.

Was the suggestion relative to purchasing lands

from the State of Idaho, or in that connection?

A. It was with reference to and had a bearing

upon the sale of State lands.

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, and not in response to any

issue made by the pleadings in this case.

A. (Continuing.) Mr. Steunenberg had, as I tes-

tified, come to the office a number of times with refer-

ence to this proposed sale, and it was this difficulty,

among other things, in the way of effecting the sale

on the lines proposed to which I directed his atten-

tion quite emphatically; it was that the timber on the

lands estimated more in value than the price which

was offered, and that, while this was a blanket offer
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made for all of the lands, I took the position, how-

ever meritorious it might be, that the state could

not make a sale of its lands in fee in any event for

a price less than the estimated value. I called his

attention to the fact that these estimates were made

by appraisers who were sent into the field under

oath, and that their returns must be accepted. They

had questioned the estimates which we had made,

and asked to have others sent into the field and

proposed, as I recollect, that we ought to select some-

body else to make the appraisement than those whom
we had sent in. There was considerable controversy

in the board over the matter, and finally we did select

another set of appraisers and sent them into the field

there and they made a return. It was during the

discussion of this proposed appraisement that Mr.

Steunenberg had the temerity to tell me to direct

that this appraisement be made $10 an acre. That

is the suggestion to which I refer.

Q. What was the estimate made as to the value

of the lands, if you remember?

A. I couldn't remember the exact estimate; it

was between $13 and $14 for the timber alone.

Q. That was per acre ?

A. Per acre, yes. Those appraisements ought to

be on file in the State land office, and I think are.

Q. You, in response to a question by counsel for

the defense, said that you had learned or concluded

that someone was trying to find out what selection of

land the State was going to select, and for that rea-

son you locked the plats up, put them under lock
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and key. You made some such statement as that?

A. I don't recollect having so testified.

Q. You said somebody came to you and made

some suggestion, that one of the board, a Mr. Gibson,

or something like that, had returned from his vaca-

tion, and had made the statement that someone was

trying to learn what the State was selecting, and for

that reason you put them under lock and key.

Mr. FRASER.—Part of that is correct; he didn't

say that after Mr. Gibson came in he put them under

lock and key.

Mr. GORDON.—What is the fact. Governor? Who
was it that was trying to find out what land the State

was selecting, if you know ?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, and not responsive to any

issue made by the pleadings in this case.

A. Mr. Gibson came back in July, and shortly

after he came back he came into my office and asked

about the plats, stating that some parties wanted to

know about the selection and would like to see them,

or words to that effect. He knew that I had the trac-

ing in my desk, and I believe I stated at that time

that I had it in my desk under lock and key. I think

that is Avhat you refer to. After that I took the plat

or tracing and gave it to the clerk of the land depart-

ment.

Q. And I understood you to say that the plat

which showed the selection that the State intended

to make was completed some time in July, with the

exception of two or three hundred acres that were
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added to it between then and the 12th of September.

A. It was approximately complete, and I think

that whatever additional, in excess of the four thou-

sand acres, which I remember as about the amount

that was first decided upon, was made after that.

Q. And that was added to that plat?

A. Added to the lands designated on that plat,

and, as I remember, in June the plat in my office

showed approximately the lands that were finally

selected, with that exception.

Mr. KEIGWIN.—Q. Was it customary or usual,

during your incumbency of the office of Governor,

for individuals to approach you or members of the

State Land Board for the purpose of finding out

what proposed selections the State was going to

make?

A. I never knew of but the one instance.

Q. Were the deliberations and conferences of the

board with reference to the proposed selections re-

garded as confidential?

A. As between the members of the board?

Q. Yes, outside, as between the members of the

board on one side and the outside public.

A. The outside public were not supposed to know

or to have any knowledge of the intention of the

State Land Board, and our purpose was to keep the

knowledge from the outside, because we were con-

stantly up against filings, or squatters' filings, made

by squatters, or squatters having gone on the lands

and claiming preferential rights.

Q. In the negotiations to which you have testified
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looking to a sale of these lands to the Barber Lum-

ber Company you have, I think, mentioned the fact

that it was suggested to you, as an inducement to

make this sale, that the Barber Lumber Company in-

tended to erect a valuable milling plant in this neigh-

borhood and build a railroad. I am right about that,

am I not; that is what you testified to?

A. That was the argument used by Mr. Cobb.

Q. Has that milling plant been built ?

A. The milling plant w^as built before these ne-

gotiations.

Q. Do you remember when it was built, approxi-

mately the year?

A. As I understand the question, the argument

was made that the Barber Lumber Company had a

large plant here, and wanted to maintain it, and

wanted to build a railroad. That argument was

used, but when these negotiations came up, as I re-

member, the Barber Lumber Company's mill was

either complete or nearly complete.

Q. What I want to get at is the year in which it

was built.

A. I think it was completed in 1903.

Q. Do you know anything about the extent or

value of that mill?

A. No, I couldn't speak accurately. It is a fine

plant.

Q. You have no idea what it cost?

A. No, sir.

Q. And the railroad is not yet built?

A. There is no railroad except from the town to
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the plant.

Q. How far is that*?

A. Five or six miles. I don't mean to say that

the Barber Lumber Company built that railroad; I

think the railroad company built it, but I don't know.

Mr. BUNDY.—I think you are in error about that.

It was a joint proposition. The railroad company

furnished the rails.

(Witness excused.)

Mr. FRASER.—Counsel for the defendants at this

time move to strike out all the testimony of the last

witness, John T. Morrison, for the reason that it is

incompetent, irrelevant and immaterial, has no bear-

ing whatever on any issue involved in this suit, does

not involve any of the lands described or mentioned

in the bill of complaint.

[Testimony of Louis L. Sharp, on Behalf of the

Complainant.]

LOUIS L. SHARP, recalled by the complainant,

upon being examined, testified as follows:

Direct Examination.

(By Mr. KEIGWIN.)

Q. Mr. Sharp, have you found any of the papers

which were referred to in your direct examination,

and which we undertook to produce in connection

with your testimony? A. Yes, sir.

Q. You have them with you, have you?

A. Yes, sir, I have all that I could find.

Q. Will you take them separately and indicate

what each paper is and hand them to the Examiner.

A. One is the notice issued by the receiver of the
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United States Land Office, Boise, Idaho, dated July

22, 1903, containing the charges on timber and stone

entry No. 227, of Abel E. Hunter, Centerville, Idaho.

(Marked Plaintiif 's Exhibit No. 68A.)

And the second is a notice from the receiver of the

United States Land Office, Boise, Idaho, dated De-

cember 9, 1902, containing the charges against tim-

ber and stone sworn statement No. 225, of Albert P.

Nugent.

(Marked Plaintiff's Exhibit No. 68B.)

A notice issued by the receiver of the United

States Land Office, Boise, Idaho, dated December 9,

containing charges against timber and stone sworn

statement No. 226, of Arthur Anderson.

(Marked Plaintiff's Exhibit No. 68C.)

A notice of the receiver of the United States Land

Office, Boise, Idaho, dated July 22, 1903, contain-

ing charges against timber and stone, sworn state-

ment No. 228, of James T. Ball.

(Marked Plaintiff's Exhibit No. 68D.)

A letter dated June 26, 1903, from the receiver of

the United States Land Office, Boise, Idaho, ad-

dressed to the Commissioner of the General Land Of-

fice, in relation to the applicaton of Harvey H. Wells,

for hearing on his timber and stone application No.

224.

(Marked Plaintiff's Exhibit No. 68E.)

And another letter of the same character, dated

August 26, in relation to timber and stone entry of

James T. Ball.

(Marked Plaintiff's Exhibit No. 68F.)
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A certified copy of the complaint of C. R. Poncia,

addressed to Fred T. Dubois.

(Marked Plaintiff's Exhibit No. 68G.)

Decision of the register and receiver in the Harvey

H. Wells case, dated April 9, 1904.

(Marked Plaintiff's Exhibit No. 68H.)

And a decision of the register and receiver in the

Abel Edward Hunter case, dated April 9, 1904.

(Marked Plaintiff's Exhibit No. 681.)

And the original record of the proceedings in the

case of United States vs. Arthur Anderson et al.

(Marked Plaintiff's Exhibit No. 68J.)

And the decision of the Secretary of the Interior,

dated May 24, 1905, in the case of United States vs.

James T. Ball.

(Marked Plaintiff's Exhibit No. 68K.)

And a decision of the Secretary of the Interior,

dated May 24, 1905, in the case of United States vs.

Abel Edward Hunter.

(Marked Plaintiff's Exhibit No. 68L.)

Mr. BUNDY.—Have you got the protest?

A. No, we couldn't find it.

Mr. BUNDY.—That is the important thing.

These other things are not very important.

Mr. KEIGWIN.—My understanding is that we are

producing all the papers which can be found, and

that the witness will testify, or has testified, that he

has made search in the land office.

Mr. BUNDY.—We want the report and the pro-

test.

Mr. KEIGWIN.—These Nugent-Hunter entries'?
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Mr. BUNDY.—The report from the Basin. Your

report which you made here, as you testified, was

sent to Washington?

A. Yes. There was two protests filed.

Q. I am speaking of your report.

A. Yes, it went to Washington.

Q. And you haven't produced it?

A. No, I haven't produced it.

Q. And there was a protest.

A. Yes, I have produced one of the protests.

Q. There was a regular formal protest filed with

the Department, signed by the names of sixty-eight

people. That you haven't produced?

A. No, sir, we have made search of the records

here.

Q. It wouldn't be here; it would be in Washing-

ton.

A. No. I don't think so; they are supposed to

have sent all the papers out here.

Q. It isn't here so far as you know?

A. No, it isn't here.

Mr. BUNDY.—We ask that the evidence of this

witness be struck out until they produce the papers,

namely, his report to the Department, and the pro-

test.

Mr. KEIGWIN.—May I ask how many papers

which were mentioned in the examination in chief

of this witness are not produced?

Mr. BUNDY.—All of them. These are nothing

but the land office files that any of us can see at

anv time.
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Mr. BUNDY.—What are the papers that you say

are missing?

Mr. BUNDY.—Mr. Sharp's report to the Depart-

ment, and a protest relative to which he testified,

signed by sixty-eight people in the Basin.

Mr. KEIGWIN.—As I understand, your motion

is that the entire testimony of this witness be stricken

"because of Mr. Sharp's failure to produce the

papers ?

Mr. FRASE'R.—^His evidence as to the contents

of these particular documents which have not been

produced.

Mr. KEIGWIN.—Hasn't he been asked about a

search he has made 1

Mr. ERASER.—Yes.
Mr. KEIGWIN.—What did he say?

The WITNESS.—All the records that are here

pertaining to the case, at the Boise Land Office, and

the records of counsel that were handling the Govern-

ment's case.

Mr. KEIGWIN.—Would these papers properly

be on the files of the local land office ?

A. Not the papers I was looking for, no.

Q. Not the protest? A. No.

Q. The report wouldn't be?

A. No. The protest would have been filed in

Washington, and should have been sent back here

with all the other papers, and the report the same.

Mr. KEIGWIN.—Counsel for the complainant

will state that, according to their information, all the

papers bearing upon this case have been requested
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from the files of the General Land Office, and that if

any papers mentioned in the direct examination of

this witness can be produced from the files of the

General Land Office counsel will undertake to pro-

'duce them.

Mr. BUNDY.—When you produce them we will

undertake to cross-examine Mr. Sharp. There is

nothing here we care about. These are nothing but

the papers taken in the legal steps before the land

office.

Mr. KEIGWIN.—For the present, counsel for the

complainant tender this witness to counsel for the

defendants for cross-examination on such subjects

and to such extent as they may be advised is expedi-

ent for them to inquire. Do we understand that you

decline to cross-examine him?

Mr. BUNDY.—I do not decline anything; but I

simpl}^ say now, on the record, that we desire that the

report made by the witness to the Department be

presented in court, and the protest relative to entries

in the Basin, to which he has testified, be produced

'in court, and that counsel for the defendants are not

prepared to cross-examine him until he produces

'such reports; and in the event of the failure of the

complainant to present Mr. Sharp for cross-exam-

ination after the reports are produced we will move

'to strike his testimony from the record.

(Witness excused.)

Mr. BUNDY.—Defendants now move to strike out

all the evidence of the witness Sharp for the follow-

ing reasons: First, that he has testified with refer-
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ence to none of the lands described in the complaint

in this action ; second, that certain reports testified to

hy him have not been produced, nor has any excuse

been given for failure to produce them.

[Testimony of G-ustave A. Link, on Behalf of the

Complainant.]

GUSTAVE A. LINK, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Mr. Link, did you take up a claim under the

Timber and Stone Act some years ago %

A. Yes, sir.

Q. Do you remember when that wasf

A. I believe it was in 1902.

Q. Where do you reside now, Mr. Link %

A. I live in Elmore County at present.

Q. Where did you reside in 1902, when you made

your timber filing ? A. Boise City.

Mr. BUNDY.—He didn't make his filing in 1902;

he made his final proof in 1902.

Mr. GORDON.—I know what he said.

Mr. BUNDY.—He made his entry in 1901.

The WITNESS.—I am not sure whether it was

1901 or 1902.

Mr. GORDON.—Q. Where were you employed

at that time %

A. I was tending bar for John Lemp.

Q. How long had you tended bar for Mr. Lemp %
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A. I worked thirteen years for John Lemp.

Q. Prior to that?

A. Not prior to that, but altogether, till a year

ago.

Q. Who first spoke with you about taking up a

timber claim ?

A. It was spoken of in the saloon by John Keane

and Mr. West.

Q. Mr. Dean West? A. Dean West.

Q. What did they say to you about taking up a

claim %

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, and as asking for hear-

say evidence.

A. It was spoken in the saloon that there were

timber claims to be taken up in the Basin ; they took

some themselves.

Q. Did they tell you how much there would be

in it?

Mr. BUNDY.—Objected to as incompetent, irrele-

vant and immaterial, and asking for hearsay evi-

dence.

A. They didn 't say anything about it. Yes, they

'told me there was some timber being taken up.

Q. And you made up your mind to take up a tim-

*ber claim? A. Yes, sir,

Q. And did you go up Avith a party to look at

this land ? A. Yes, sir.

Q. Who was with the party ?

A. My wife, Mrs. Link, Louis Nibler, and Mrs.

West and Charlie Nelson.
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Q. Were you told that you would have to pay a

location fee ? A. Yes, sir.

Q. Who told you that?

A. Mr. West, I think.

Q. Did he tell you how much it would be ?

A. $25.

Q. And did you know who was to locate you be-

fore you went up there ? A. No, sir.

Q. Did Mr. West tell you who would supply the

money with which you would make final proof I

A. No, sir.

Q. Who located you?

A. Why, the gentleman's name I found out wa^

Snow.

Q. Henry A. Snow?

A. I couldn't say what his initials are.

Q. Who arranged for the party to go ?

A. I don't remember now.

Q. Where did you start from?

A. We started from Main street, between Tenth

and Eleventh, on Main, I think. I believe it was on

Main street, between Tenth and Eleventh, before the

Wood River bam, I think.

Q. Did you say Mr. Snow located you ?

A. Yes, sir.

Q. While you were up there being located, did

you meet Mr. Patrick Downs?

A. I didn't know Mr. Downs, but I found out

afterwards'—we met a gentleman on the road, and

Mr. Snow and this gentleman Dowms spoke together,

but I didn't know who it was at the time.
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Q. And when you got there did they take you out

and show you a piece of land and locate you on it ?

A. Mr. Snow^ did, yes, sir.

Q. What did he say when he showed you the land,

as near as you can remember.

A. From Placerville he took me over a creek

—

I don't know what the name of the creek is,—but he

took us quite a little ways from the town called

Placerville, and we went in the timber, and he

showed me my claim, showed me a claim, that is all

I know, supposed to be mine.

Q. And you located on that claim 1

A. Yes, sir.

Q. Did he w^rite out the description of that for

you? A. For the land office?

Q. No, did he give you a written description, de-

scribe the property on paper, so that you could have

the papers made out from that ? A. Then ?

Q. Yes. A. No, sir.

Q. Did you pay him for this claim before he lo-

cated you?

A. No, sir; I paid him w^hen he made out the

papers when we came back.

Q. He made out the first papers for you ?

A. Yes, sir.

Q. Where did he make them out?

A. In the saloon.

Q. Where 3^ou work? A. Yes, sir.

Q. Did he go to the land office with you ?

A. I don't know now whether he went with me or

not, I couldn't tell you.
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Q. What did you pay him for making out the

papers ?

A. I don't think I paid him anything but the $25.

Q. Then it came time to make your final proof?

A. That was afterwards.

Q. And where did' you get the money with which

you made final proof ?

A. I got it from John Wells.

Q. How long had you known Mr. Wells before

that?

A. I got acquainted with him after I filed.

Q. Who introduced you to him?

A. Mr. Dean West.

Q. Did he tell you you could get the money to

make your proof with from Mr. Wells?

A. The way I understood it, everybody done that.

Q. Did you give Mr. Wells a note for this money ?

A. No, sir.

Q. Pay him any interest ? A. No, sir.

Q. And you subsequently sold this property, did

you? A. Yes, sir.

Q. To whom did you sell it?

A. Mr. Pritchard, I believe.

Q. Did you get the money from Mr. Wells the

day that you made your final proof in the land office ?

A. No, I got it before.

Q. How long before?

A. I couldn 't tell you that now.

Q. Was it a day or three days or four days?

A. I put it in the bank, I know, but how long be-

fore I couldn't tell you.
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Q. And how long after you made your final proof

and got your receipt from the land office did you go

to see Mr. Pritchard about selling this land ?

A. It was quite a long time; it might have been

six months before I sold it.

Q. Who told you to go to Mr. Pritchard I

A. I don't remember that.

Q. Did you know Mr. Pritchard before?

A. I seen him once or twice.

Q. I mean, did you know him to talk with ?

A. No, sir.

Q. Had you any business with him ?

A. No, sir.

Q. How long had you known Mr. Wells before

you got this money from him?

A. T got acquainted with him between the filing

and the proving up.

Q. Did you have any business dealings with him

other than this one? A. No, sir.

Q. I will show you the deed, dated June 19, 1903,

by Gustave A. Link and Mary Link, to A. E. Palmer,

and ask you if that is your signature to it ?

A. That is my signature, yes, sir.

Q. Is that the signature of your wife ?

A. Yes, sir; but she didn't sign at the same time

I did.

Q. How long after you signed did she sign, or did

she sign before?

A. She must have signed it after, because I didn't

see her name there when I signed it.

Q. Was she in the city when you signed?
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A. No, she was in the mountains.

Q. And how long after that did she return?

A. I couldn't tell you that.

Q. How far in the mountains was she ?

A. Thirty miles from here.

Q. I mean was it a week or two weeks?

A. It might have been a month; I couldn't tell

you that exactly.

Q. How much did Mr. Pritchard give you for

this?

A. He paid me $2oO or $275; I have forgotten

for sure.

Q. For each claim ?

A. That was for my claim. My wife collected

her own, I believe.

Q. Who was at Mr. Pritchard 's office when you

signed this deed and received the money besides Mr.

Pritchard? A. I couldn't tell you.

Q. Did Mr. Wells go with you ?

A. No, sir.

Q. Did you see him there while you were there ?

A. Not as I remember.

Q. Did you go to Mr. Pritchard 's office other

than the one time ?

A. That's the only time I remember.

Q. How long were you there at that time, the best

you can remember? Ten minutes or an hour ? ?

A. I couldn't tell exactly how long; it might have

been half an hour or ten minutes—I don't remember
that.
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Q. Was this paper drawn up when you went

there ?

A. I don't know whether it's the same paper or

not.

Q. Did he have a paper there for you to sign ?

A. Yes, sir ; when I went there, he had something.

Q. What did you say to him when you went in

there ? Did he know what you came for ?

A. I don't remember now how^ it came up?

Q. As best you can remember; see if you can re-

member what happened there. Can't you remem-

ber?

A. It's a long time ago; I have kind of forgot

what did come up.

Q. Now, did you expect to get more than $250 or

$275?

A. The way I understood it, everybody got that

that filed.

Q. And you understood that before you went up

there, didn't you, I mean before you filed you under-

stood that? A. No, sir.

Q. Where did you learn that 3^ou were going to

get $275 for this?

A. After we proved up on this I heard from sev-

eral parties that they sold for $250.

Q. Did you pay Mr. Wells the money, or did Mr.

Pritchard say anything about it? Did Mr. Pritch-

ard say anything to you about the money you owed

Wells at that time ? A. Not as I remember.

Q. Just gave you the $250 or $275, whatever it

was, and you signed the deed? A. Yes, sir.
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Q. And your wife wasn't there at that time?

A. No, sir.

Q. Now, did I understand you to say you got this

money from Mr. Wells the day before you proved up,

or the same day ? A. Just before I proved up.

Q. How long before ?

A. I couldn't tell you.

Q. Was it a day or two ?

A. I don't know; it was just before I proved up.

Q. Then you put it in the bank?

A. Yes, sir.

Q. Was anything said by Mr. Wells when he gave

you that money as to what you should say when asked

whether that was your own money at the land office ?

• A. No, sir.

Q. He didn't tell you to say that it was your own

ononey? A. Not as I remember.

' Mr. GORDON.—We offer in evidence the patent

issued to Gustave A. Link, dated February 1, 1904,

•and the certificate of recordation. This is a certified

copy of the patent. And we offer the deed, dated

June 19, 1903, made by Gustave A. Link, and Mary
Link, his wife, to A. E. Palmer, consideration $2000,

embracing the southwest quarter of section 24, town-

•ship 7 north of range 5 east, Boise Meridian. The

'deed also conveys the north half of the southeast

•quarter of section 22, and the north half of the south-

west quarter of section 23, township 7 north of range

'5 east, Boise Meridian.

Mr. BUNDY.—Haven't you got the papers there?

. Mr. GORDON.—No, they are on file in the Borah
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•trial, and we have made a search and we can't find

them.

Mr. BUNDY.—They must be some place.

(Gustave A. Link papers marked Plaintiff's Ex-

hibit No. 69A to 691, inclusive.)

Mr. GORDON.—Q. You never filed on but one

piece of land, did you, under the Timber and Stone

Act? A. That's all.

Q. Did you ever make but the one deed to that

'piece of property that you filed on?

A. I believe, if I recollect right, I believe it was

$1000 I signed for.

Q. What I mean is, did you make more than one

deed? Did you make one deed and were asked to

•make another one? A. I don't remember that.

Q. Did your wife take up a claim at the same

•time you did? A. Yes, sir.

Q. And you paid her filing fee, did you?

A. Yes, sir.

Q. And did you get the money for her with which

she made her final proof? A. Yes, sir.

Q. Where did you get that from ?

A. John Wells.

Q. Do you know to whom she sold her property?

A. I believe she sold it to the same part}^ I did.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Link, the first time you heard about this

timber land business at all was there in the saloon?

A. Yes, sir.
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Q. Just some talk between some of your custom-

ers? A. Yes, sir.

Q. And' you learned in that talk, did you, that you

had a right to go up there and enter timber land ?

A. Yes, sir.

Q. And so you got with a party and went up there

with Mr. Snow, and he located you?

A. Yes, sir.

Q. Who paid for the rig that you went up there

with? A. The party did.

Q. You each paid your share? A. Yes, sir.

Q. And how much did you pay Mr. Snow for lo-

cating you ? A. $25 each.

Q. Where did you get that money?

A. I had it.

Q. You didn't get that from Mr. Wells or any-

body else? A. No, sir.

Q. When you came to the land office to make your

first filing you had to pay some filing fees ?

A. Yes, sir.

Q. Who paid that? A. Myself.

Q. For yourself and wife ? A. Yes, sir.

Q. And you didn't get that from Mr. Wells?

A. No, sir; didn't know Mr. Wells.

Q. Up to that time, the time you filed your first

paper, had you had any talk with anybody, Mr. Wells

or anybody else, about selling this land to them?
A. No, sir.

Q. Had anybody ever offered to buy it from you
at the time you filed your first papers?

A. No, sir.
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Q. Had you offered to sell it to anybody at that

time? A. No, sir.

Q. Did you know at that time who you was going

to sell it to ? A. No, sir.

Q. Did you know whether you was going to sell

it at all or not? A. I couldn't tell that.

Q. How long after you filed your first papers was

it that you first got acquainted with John I. Wells'?

A. Some time after I filed—I don 't know.

Q. Had somebody told you in the meantime that

you could sell this land for enough money so that you

would make a profit of about $250?

A. There was no price. They told me that after

I got title to it I could sell it.

Q. That was Mr. West or some of your friends?

A. It was general talk all around.

Q. That there was a market for this land

—

that you could sell it? A. Yes, sir.

A. Yes, sir.

Q. Did they tell you at that time—at the time you

had this talk with John I. Wells, when he gave you

the money, had somebody else made arrangements

with him for you, West or somebody ?

A. The way I understood it, everybody done the

same tiling I did, got the money from John Wells.

Q. At the time you got the money from Wells did

you go to him yourself and ask him for it ?

A. I forget now how I got it.

Q. At any rate, when you got the money from

Wells did he ask you to sell to him ?

A. No, sir; he didn't say anything about selling
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it.

Q. He simply gave you the money for yourself

and wife and you made final proof?

A. Yes, sir.

Q. After you made final proof, you went up to

Pi-ttchard's office, some time after?

A. Yes, sir.

Q. You had heard the general talk that Pritehard

was buying claims?

A. That was the understanding all around.

Q. And your understanding was that you could

go to Mr. Pritehard and make $250 over and above

what it cost you ?

A. That was what everybody else was getting.

Q. You didn't understand that you were selling

it for $250, but that you were selling it for $250 be-

sides what Wells had given you ?

A. I supposed I had $250 clear.

Q. And you miderstood that the money Wells ad-

vanced to you was taken out by Pritehard when he

paid you?

A. That is the way everybody had it.

Q. You didn't understand that when you went

and made that entry on this land the first time that

you was working for anybody, did you, Mr. Link?

A. Not that I knowed of ; I was working for my-

self.

Q. There wasn't anybody else had any interest in

it at that time, was there ?

A. No, sir, only for my own purpose.

Q. And at the time you filed on that land you
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didn't know exactly what you was going to do with

it ? A. No, sir, not exactly.

Q. You expected to sell it if you got a chance %

A. I expected to make a little money out of it.

Q. And you expected to make that money by sell-

ing it for more than it cost you ? A. Yes, sir.

Q. You expected to make something out of it by

selling it for more than it cost you ?

A. Yes, sir.

Q. When you sold it to Mr. Pritchard you under-

stood that he w^as keeping the money to pay Wells ?

A. That was the understanding.

Q. So that you sold this timber for $650 or $675 ?

A. That was what the rest of them did, and I

understood I was doing the same.

Q. There was a general market price?

A. Yes, sir.

Q. And you understood you was getting the same

as the others ? A. Yes, sir.

Q. And that price was $650 or $675 ?

A. Yes, sir.

Q. It is charged in the complaint here, Mr. Link,

that at the time you made your first filing, you then

had an agreement that as soon as you got title you

would turn it over to somebody. Is that true %

A. It is false.

Q. It is charged in this complaint that at the

time you made final proof you had made an arrange-

ment by which you would sell it. Is that true or

false? A. It is false.

Q. Had you ever made any arrangements, in
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writing or otherwise, by which you agreed to sell this

land to anybody? A. No, sir.

Q. The money you got from John I. Wells was

the only money used in buying this land that you

hadn't? A. That was it.

Q. And you understood from Mr. Wells that you

had borrowed it? A. Yes, sir.

Q. And you supposed that Mr. Pritchard was

keeping it out when he paid you the $250 or $275 ?

A. That was my understanding.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Do you remember where you found Mr. AVells

the time you got that $800 from him ?

A. I didn't get the $800 at one time.

Q. How much did you get ?

A. I got $400 for myself, and my wife 's money I

got some other time.

Q. You got your own money and your wife's?

A. I got both, but not at the same time.

Q. The fii*st time you went to him where did you

find him? A. I don't remember just now.

Q. Who told you to go to Mr. Wells ?

A. Why, I don't remember that either, who told

me.

Q. What did you say to hina when you came to

him?

A. The way I understood at the time, I thought

it was kno^n that everybody got the money from

John Wells to make filings.

Mr. BUKDY.—Do you mean filings or final proof?
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A. Final proof.

Mr. KEIGWIN.—Q. Then you went to Mr.

Wells'? A. I couldn't tell you about it.

Q. How long had you known Mr. Wells?

A. After I came back from filing.

Q. You hadn't known him at all before that?

A. No, sir.

Q. What business was Mr. Wells in then?

A. I couldn't tell you that.

Q. Where was his office?

A. I believe he had an office—I don't know if he

had an office first when I got acquainted with him.

I believe he had an office on Idaho street afterwards.

Q. Didn't you go to his office to get this money?

A. I believe I went to his office when I got my
wife's money.

Q. When you got your money where did you get

it?

A. I don't know; but my wife's money I got at

his office.

Q. Who went with you? I jnean the first time

you had any talk with Mr. Wells, where did you find

him?

A. I have seen him in the saloon there several

times, but it is such a long time ago that I have for-

gotten.

Q. Don't you remember when you first spoke to

him about getting that money ?

A. I don't remember now.

Q. Who told you that ,you could get the money

from Mr. Wells?
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A. Why, it was general talk ; everybod.y got their

money from Wells.

Q. He was distributing money around, was he?

A. It looked that way.

Q. A kind of a Santa Glaus?

A. Not a Santa Glaus, but I understood every-

body got mone.y to prove up from him.

Q. What did you say to him?

A. I don't remember.

Q. Do you remember w^ho w^ent with you?

A. I don't remember.

Q. Was it Dean West?

A. I don't remember.

Q. Or did you go by yourself?

A. I don't remember.

Q. You don 't remember anything at all about the

first time you went to see Mr. Wells?

A. I don't remember only that I got the money

from him.

Q. What did you say to him?

A. I don't remember.

Q. Did you tell him that 3^ou were Mr. Link?

A. Why, he knowed me then.

Q. Did you tell him that you wanted money?

A. I don't know now.

Q. Did you tell him what you wanted the money

for?

(Ko answer.)

Mr. BUNDY.—Mr. Link, if you don't remember

about it, say so.

The WITNESS.—It is such a long time ago that
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I have forgot it.

Mr. KEIGWIN.—Q. You don't remember any-

thing at all about that interview f

A. Not the first one, but the second one I re-

member well.

Q. Where did you find him then?

A. I went to his office.

Q. Who went with you? A. My wife.

Q. What did you say to him?

A. That it was time to prove up. I and Mr.

Wells went from the offiice to get the money for her,

and Mrs. Link waited in the office, as near as I can

recollect.

Q. Where did you go to get the money?

A. I don't remember that now either.

Q. Did you go to the bank?

A. Very likely we did, but I don't remember.

Q. Do you remember what bank?

A. I don't remember.

Q. Do you remember what you said to Mr. Wells

when you took Mrs. Link in there?

A. I don't remember what he said.

Q. You remember that you got the money ?

A. I got the money, yes, sir.

(Witness excused.)
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plainant.]

MARY LINK, produced as a witness on behalf of

the complainant, bein^ first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Mrs. Link, you took up a timber and stone

claim in 1901, did you ? A. Yes, sir.

Q. Who first spoke with you about taking up a

claim? A. Mr. Link.

Q. What did he say to you about it ?

Mr. BUNDY.—We object to that as incompetent,

irrelevant and immaterial, and as calling for hear-

say evidence.

A. He come home and told us we was going up

to Placerville to take up some land.

Mr. KEIGWIN.—Q. Mr. Link, your husband, is

Mr. Gustave Link, who has just been examined?

A. Yes, sir.

Mr. GORDON.—Do you know who located you?

A. Mr. Snow.

Q. Did you meet Mr. Downs up there?

A. No, sir, don't know the gentleman.

Q. Then you came back and went to the land

office and filed certain papers? A. Yes, sir.

Q. Do you know who prepared the first paper

you filed in the land office ? A. No, sir.

Q. Who made it out for you?

A. No, sir, I do not.

Q. Then it came around time for you to make
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your final proof % A. Yes, sir.

Q. Do you know Mr. John I. Wells?

A. I oiil,y seen the gentleman once.

Q. Where was that % A. At his office.

Q. What did you go there for*?

A. Mr. Link took me up there, and he told me
to stay there until he went down to the bank to get

the money.

Q. Did Mr. Wells go with him ?

A. No, sir, he did not.

Q. Did Mr. Wells stay there?

,A. Yes, sir.

Q. Then he came back and you and he w^ent to

the land office? A. Yes, sir.

Q. And paid that money that Mr. Link had, some

$400, into the land office, and you made your final

proof? A. Yes, sir.

Q. How long after that was it that you sold this

land?

A. I don't remember exactly; it was over a year

I think.

Q. To whom did you sell it?

A. I couldn't tell you that.

Q. In whose office did you sell it?

A. Mr. Pritchard's.

Q. Mr. Louis M. Pritchard? A. Yes, sir.

Q. How much did Mr. Pritchard pay you the day

you were there? A. $250.

Q. Did he give you that in cash?

A. Yes, sir.

Q. I will show you deed dated June 19, 1903,
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made by Gustave Link and wife Mary to A. E. Pal-

mer, and ask you if that is your signature to that

deed! A. Yes, sir.

Q. Were you in Boise all of the summer of 1903 ?

A. No, sir.

Q. Do you know when you went out of the city ?

A. I was up to my brother's place up the river.

Q. How far from here ?

A. About thirty miles.

Q. When did you go up there, what month?

A. I don't remember that; it was in summer

time.

Q. Was it before you signed this deed?

A. Yes, sir.

Q. And when did you return?

A. In August, I think, or September, some time

like that, as near as I can remember.

Q. When you signed this deed—you signed this

deed, did you, after you returned?

A. Yes, sir.

Q. Mr. Link didn't sign the same day you did,

did he?

A. No, sir, I don't think he did.

Q. Did you know Mr. A. E. Palmer?

A. No, sir.

Q. Did Mr. Pritchard give you any other money,

or say anything about any other money than that

$250? A. No, sir.

Q. Did you have any talk wdth him about the

sale of this property? A. No, sir.

Q. You went there and told him who you were ?
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A. Yes, sir.

Q. Did he know what you came for?

A. Yes, sir. I suppose he did.

Q. And then he got this deed out and you signed

it? A. Yes, sir.

Q. When you entered this land did you know

who you were going to convey to, or did you know

you were going to convey to somebody?

A. No, sir, I never understood it, because Mr.

Link did the whole business.

Q. And all you understand is that you signed the

deed and got this money?

A. I signed the deed and he handed me the

money, and I understood it was all finished.

Q. And you knew nothing about any other

money? A. No, sir, I did not.

Q. Wasn't anything said to you about any other

money? A. No, sir.

Mr. GORDON.—We offer in evidence certified

copy of the patent issued to Mary Link, for the

north half of the southeast quarter of section 22,

and the north half of the southwest quarter of sec-

tion 23, in township 7 north of range 5 east, Boise

Meridian, the deed to that property already having

been offered in evidence in connection with the tes-

timony of Gustave A. Link.

(Marked Plaintiff's Exhibit No. 70A.)

Mr. GORDON.—All these patents are certified

copies and not the original patents.

Q. When you were located, Mrs. Link, on this

ground by the cruiser, did he just take you out and
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show you a piece of land and tell you that was the

piece you were to take?

A. We went up in the wagon.

Q. And did he go with you? A. Yes, sir.

Q. And did he show you a piece of land and tell

you that was the piece you were to locate on?

A. Yes, sir.

Mr. KEIGWIN.—When you went to Mr. Wells'

office and waited for this money

—

A. (Interrupting.) Yes, sir, he told me to wait

there for it.

Q. —did Mr. Wells give you any money ?

A. No, sir.

Q. He gave him a check ? Did Mr. Link draw his

own money from the bank ?

A. He gave it to me ; that 's all I know about it.

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Link, when Mr. Snow pointed you out

this claim up there he didn't tell you you had to take

that, and that was the only one you could have, did

he? A. No, sir.

Q. He pointed out this claim and told you that

it was a good one, and you said that would be all

right? A. Yes, sir.

Q. And what you wanted to get was a claim that

had some timber on it? A. Yes, sir.

Q. And when he showed you this one it looked all

right to you, didn't it? A. Yes, sir.

Q. You understood, did you not, that Mr. Snow

was working for you, and you were paying him to
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pick out a good claim for you? A. Yes, sir.

Q. And the one he picked out for you looked good

to 3^ou and you took it? A. Yes, sir.

Q. At the time you located this land you hadn't

had any talk with anybody about selling it, had you ?

A. No, sir.

Q. And when you came back you had to go to the

land office? A. Yes, sir.

Q. Did your husband go with you?

A. I think he did.

Q. Did he pay it or did you ?

A. Mr. Link handed it to me and I paid it to

the land office.

Q. That was $12.50? A. Yes, sir.

Q. And then afterwards it came time to make

final proof, and your husband took you up to Wells'

office. Before you made final proof you went up to

Wells' office?

A. I never went to Wells' office only once, and

hat was when Mr. Link told me to stay there while

he went out and got the money; that's the only time

I seen Mr. Wells.

Q. Up to that time had 3^ou ever had any talk

with anybody about selling this property for you?

A. No, sir.

Q. Had you promised to deed it or sell it to any-

body?

A. No, sir, I had not ; Mr. Link did all the busi-

ness for me.

Q. So that when you went up to Pritchard's of-

fice and made a deed and got $250 }^ou understood
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that Mr. Link had made all the arrangements be-

fore? A. Yes, sir.

Q. You didn't know anything about how much

money was to be paid you for the claim?

A. No, sir.

Q. And didn't know how much money was held

out to pay Mr. Wells? A. No, sir.

Q. The procuring of the money then, and the sell-

ing of the land was all done by your husband ?

A. Yes, sir.

Q, The only thing you know about it is that no-

body had talked to you about selling it ?

A. Yes, that is all.

Q. At the time you filed this first paper in the

land ofiice had you made any agreement with any-

body to turn that property over to them as soon as

you got title? A. No, sir, I had not.

Q. When you made that first filing, did you do

it for your own benefit ? A. Yes, sir.

Q. And I suppose you intended to sell it when

you got title to it to whoever would pay you the

most for it? A. Yes, sir.

Q. You wasn't working for anybody at the time

you made that application? A. No, sir.

Q. Aiid at the time you paid your money for

filing fees in the land office the first time, and paid

the expenses of that trip you didn't know how much

3' ou were going to get out of it ? A. No, sir.

Q. It is stated in this complaint, Mrs. Link, that

you went to the land office and filed this first paper

for the benefit of the Barber Lumber Company. Is
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that true or false ? A. It must be false.

Q. It is charged in this complaint that when you

went and filed that first paper you had an agree-

ment then with the Barber Lumber Company or

somebody else that just as soon as you got title to

the land you was to turn it over to them. Is that

true or false?

A. No, sir, it is not true, because I never had no

agreement with anybody.

Q. And that same thing is true at the time you

made your final proof?

A. I never had any agreement with anyone.

Q. And if any agreement had been made for you,

you didn't know anything about it, did you?

A. No, sir, I didn't have any agreement.

Q. And you hadn't authorized your husband to

make any agreement of that kind for you ?

A. No, sir, he done all the business.

(Witness excused.)

Mr. GORDON.—Let the record show that Mr.

Wells has been present in the room throughout the

day.

At this time court adjourned until Monday, Feb-

ruary 15th, 1909, at 10 A. M.



vs. The Barber Lumber Company. 1161

Court met on Monday, February 15, 1909, at 10

A. M., pursuant to adjournment, the Examiner and

counsel for the respective parties being present.

[Testimony of John T. Morrison, on Behalf of the

Complainant (Recalled
) .]

JOHN T. MORRISON, recalled, testified as fol-

lows:

Mr. GORDON.—Mr. Bundy, after Governor Mor-

rison was examined on Saturday, he stated that he

wanted to make clear some point in his testimony.

The WITNESS.—If I may make this statement:

When I was referring to State selections under list

filed September 12th, and referring to the prelim-

inary selection of approximately four thousand acres,

which was afterwards increased by some hundreds

of acres, I was referring to the selection in 6-4, be-

cause in that selection there was much more land

selected outside of that section, and I didn't want

any ambiguity to arise.

Mr. BUNDY.—That is what I understood.

(Witness excused.)

[Testimony of Henry Bayhouse, on Behalf of the

Complainant.]

HENRY BAYHOUSE, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are Henry Bayhouse?

A. Yes, sir.
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Q. What is your occupation, Mr. Bayhouse ?

A. I am in the florist's business.

Q. What was your occupation in September,

1902?

A. I was in the Eastman-Teller Hardware Store

—it was the Fletcher-Steen Hardware Company.

Q. What were your duties there, what position

did you hold?

A. I was buyer and salesman.

Q. Do you remember what your salary was in

1902 ? A. It was about $1100 a year.

Q. Where did you reside in 1902?

A. 1010 O'Farrell, Boise.

Q. And do you reside there now ?

A. Yes, sir.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you ? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated September 15, 1902, and ask you if that

is your signature to it ? A. Yes, sir.

Q. And you filed that paper in the land office ?

A. I suppose tliis is the one. I filed one there.

Q. I show you testimony given by Henry Bay-

house on final proof, dated January 9, 1903, and ask

you if that is your signature to that ?

A. Yes, sir.

Q. I show you cross-examination taken at the

same time. Is that your signature?

A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-
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tember 15, 1902, and ask you if that is your signa-

ture? A. Yes, sir.

Q. And deed dated February 12, 1903, by Henry

Bayhouse to Horace S. Rand? Is that your signa-

ture? A. Yes, sir.

Q. Mr. Bayhouse, are you a brother of George

Bayhouse? A. Yes, sir.

Q. And Frank Bayhouse? A. Yes, sir.

Q. Have you another brother that took up land

at the same time? A. Alfred Bayhouse.

Q. Do you remember who was the first person

that suggested to you taking up land under the Tim-

ber and Stone Act?

A. No, I can't remember.

Q. Who did you go to see about taking up this

claim? A. I spoke to John Wells about it.

Q. That is John I. Wells? A. Yes, sir.

Q. What did Mr. Wells say?

A. I asked him if he could locate me, and he said

he could.

Q. Did he locate you at that time, or how long

afterwards did he?

A. Within a very few days of the time I spoke

to him.

Q. Did you have any arrangements with him at

that time as to what you were to pay for it ?

A. Yes, I believe I asked him what the charge

would be, and he said $50, if I am not mistaken.

Q. And did you go alone, or did you go with some-

one else ?
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A. No, there was two other parties with us.

Q. You mean three or four persons went with

you?

A. There was anyway two outside of myself.

Q. Did Mr. Wells go with you? A. No.

Q. Who arranged for the party?

A. Well, I arranged for myself, and I suppose

the others did the same way, and we went together.

Q. W^o told you the others were going, and

where did you meet them?

A. I couldn't say where I met them. The par-

ties I went with knew I w^as going and I knew they

were going, and so we went together.

Q. Who told you they were going ?

A. They did themselves.

Q. How did you know you was going on that day ?

Did Mr. Wells fix the date for the party to go?

A. I don't know how they knew.

Q. Did you know who was to locate you before

you left Boise?

A. I believe we did, yes.

Q. Did you know Mr. Patrick Downs at that

time?

A. No, I don't remember of meeting him before

that time.

Q. How long before this visit j^ou made to Mr.

Wells had you known him?

A. Why, by sight, I can say just a few months

—

perhaps six months.

Q. Had you ever known him to speak with ?

A. No, not before.
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Q. Where was this land that you located on

—

where is it?

A. It was a few miles beyond Mose Kempner's

ranch.

Q. And )^ou and the others of the party went to

Mose Kempner 's ranch, and who did you meet there ?

A. Do you mean the people that were there 1

Q. No, I mean the people that you were to do

business with.

A. In my crowd there was James Belk, and a

brother in law of his—I can't recall his name now.

We met Mr. Downs after we got there.

Q. That is Mr. Patrick Downs 1

A. Yes, sir.

Q. Now, did Mr. Downs give you a letter—did

Mr. A¥ells give you a letter to Mr. Downs ?

A. One of the party had a letter to Mr. Downs.

Q. Did you see that letter ?

A. I did not, no.

Q. When that letter was given to him Mr. Downs

knew your business there ? A. Yes.

Q. And he proceeded to locate the party *?

A. Yes, sir.

Q. Now, 3^ou say he located you several miles be-

yond Mose Kempner's ranch f A. Yes, sir.

Q. Were you all located at the same time, or did

he take you out separately to locate you ?

A. Several of us went together.

Q. And did you have any preference of the land

that you were to locate on, or did he just show you
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certain lands which was to be the piece you were to

locate on ?

A. He showed me the claim I was to have.

Q. And did you pay him for locating you, or

—

A. No, I paid Mr. John I. Wells.

Q. Did you pay Mr. Wells before you started

from Boise or after your return?

A. After we came back.

Q. Did Mr. Downs give you a description of this

property, or did he send it to somebody ?

A. I believe he sent them down.

Q. Do you know to whom he sent them ?

A. I couldn't answer positively which one had

them, no.

Q. But you were instructed to go to Mr. Wells to

get your description % A. Yes, sir.

Q. And the same instruction was given to the rest

of them, wasn't it? A. Yes, sir.

Q. Was Merritt L. Twogood of that party ?

A. He wasn 't in the party that I went up with.

He came up after we got there.

Q. Was Edward E. Butler in that party?

A. He was up there at the time, yes, sir.

Q. Mr. Wells remained in Boise though?

A. Yes, sir.

Q. How long after you located was it before you

returned to Boise?

A. We returned the next day.

Q. And did you get back to Boise the next day?

A. No, I think we stopped at the Half-way

House.
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Q. Do you remember the hour of the day, or the

time of day that you got back into Boise on your

return? A. No, I don't.

Q. Was it morning or afternoon or night %

A. I think it was morning.

Q. Do you know whether you went the same day

to Mr. Wells' oface? A. No.

Q. How long after that did you go to Mr. Wells'

office.

A. I couldn't be positive, but it wouldn't be later

than the next day after we got here.

Q. And did Mr. Wells give you the description of

your property there ?

A. I couldn't say positively now.

Q. You didn't have the description?

A. I don't know whether I got it or not, to tell

the truth about it.

Q. Do you remember that Mr. Downs made out a

description of all of them and gave them to some one

of the party? A. Yes.

Q. Did he give that to you to take to Mr. Wells,

or to some one of the others of the party ?

A. No, it w^as some one in the party that had it,

but I don't remember which one it was.

Q. You know it wasn 't yourself ?

A. Yes, I know it wasn't myself.

Q. And you had no description of your property

other than what was contained in that paper ?

A. No.

Q. How long after you returned was it that you
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went to Mr. Wells' office?

A. I should judge the next morning after we got

in.

Q. This sworn statement, which is the first paper

you filed in the land office, dated September 15th—

I

will ask you if you know who prepared that paper

for you %

A. I think I got this one from Mr. Kinkaid.

Q. Did you know Mr. Kinkaid before that time ?

A. No, I did not.

Q. You had never met him ? A. No, sir.

Q. And was that the day after you returned from

viewing the land that you received this paper ?

A. Yes, sir, the next day.

Q. How did it happen that you went to Mr. Kin-

kaid 's office?

A. Mr. Wells sent me there to get the paper, I

believe.

Q. Was the paper prepared when you arrived at

Mr. Kinkaid 's office?

A. I believe it was, yes.

Q. Did you pay Mr. Kinkaid for drawing this

paper for you?

A. No, I don't remember pajdng Mr. Kinkaid

any money.

Q. And then you went from there to the land

office with this paper ? A. Yes, sir.

Q. And filed it? A. Yes, sir.

Q. Do you remember whether you went alone, or

who went with you ?

A. No, I think that they required witnesses at
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the time, and Mr. James F. Belk, Edward Butler—

I

couldn't state positively any other parties.

Q. Now, there w^as a non-mineral affidavit that

you had to make the same day that you filed your

original sworn statement. Did Mr. Kinkaid prepare

that too ?

A. Not that I know of. I think I got that in the

land office.

Q. Look at it again. Look at the two papers, and

see if you can refresh your memory as to where it

was prepared. I am speaking about the writing.

What is your best recollection as to who prepared

that paper, and where you received it; that is the

non-mineral affidavit.

A. To the best of my recollection, that was one

that I signed in the land office.

Q. Maybe you did sign it in the land office, but do

you know who prepared the paper ?

A. No, I couldn't say.

Q. You didn't take the paper to the land office

with you, did you?

A. I think I took one there.

Q. That was the first paper? A. Yes, sir.

Q. Do you remember whether you took this non-

mineral affidavit to the land office ?

A. No, I don't.

Q. Now, on the same day, or paper dated the

same date—that is a notice of publication—do you

know where you prepared that paper and where you

received it?

A. To the best of my recollection that was one
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that was in the land office, prepared by the clerk in

the land office.

Q. And did you give the person who prepared this

paper these names as witnesses, or did they have

them already ?

A. No, I think I gave them their names.

Q. Your best recollection is that that was done

in the land office 1 A. Yes, sir.

Q. And did I understand you to say that Mr.

Kinkaid wasn't at the land office when you were

there ? A. No, he was not.

Q. And this money that you paid Mr. Wells for

the location fee, I understood you to say it was $50.

A. Yes, sir.

Q. Was that your own money?

A. Yes, sir.

Q. Paid by check or in cash ?

A. I think I paid it in cash.

Q. Did you pay for anybody else's location fee

except your own with that $50, or were 3^ou charged

$50 for locating?

A. I think I paid for one of my brothers at the

time.

Q. Which one of your brothers was it? %'

A. Alfred.

Q. You paid his location fee ? A. Yes, sir.

Q. And then you paid a filing fee in the land

office? A. Yes, sir.

Q. How much was that ?

A. I don't remember ; I think it was about $12.50,

but I couldn't say positively.
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Q. Did you pay your brother Alfred's expenses

at the land office at that time too ?

A. I don 't remember paying any at the land office.

Q. Then after sixty or ninety days it came time to

make your final proof ? A. Yes, sir.

Q. And do you remember that occasion?

A. I remember going up to the land office to make

it.

Q. Who went with you then I

A. I couldn't say. I don't remember.

Q. How much was this that you paid in the land

office at that time %

A. It was something over $400; I think it was

about $412.

Q. Did you pay it in check ?

A. No, I believe it was in cash.

Q. And had you kept that money in the bank, or

where did j^ou get it ?

A. Only part of it ; I borrowed part of it.

Q. Who did you borrow part of it from?

A. John T. Barry.

Q. Is Mr. Barry in town now?

A. No, he is not.

Q. Do you know where he is?

A. The last I heard of him he was in Montana.

Q. Do you know how much you borrowed from

him? A. $400.

Q. Do you remember when you borrowed it from

him?

A. Just a few days before I proved up.

Q. Did you give him a note for it ? A. No.
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Q. Did you pay him any interest on it %

A. I did, yes, sir.

Q. Do you remember when you repaid Mr. Barry

that money?

A. Why, right after I had sold the timber I paid

him back, and I think it was—I couldn't say exactly

how long, I thought about sixty days.

Q. Now, you made your final proof on January 9,

1903. A. Yes.

Q. How long after that was it that you negotiated

for the sale of this property ? Was it the same day f

A. As near as I can remember, it was some place

near thirty days afterwards.

Q. When you got this money from Mr. Barry, do

you know whether it was his own money or not, or

whether he had gotten it from somebody for that pur-

pose ? A. No, it was his own money.

Q. Did you understand, when you were located by

Mr. Downs, that you could get the money to make

3'our final proof with from them ? A. No.

Q. There was nothing said about it ?

A. No.

Q. Did Mr. Barry say anything to you as to

whether or not, when you went to the land office with

that money, you should say it was your own money ?

A. No, sir.

Q. Nothing was said about that by anybody ?

A. Not that I know of.

Q. You say about thirty days after you made

your proof you started negotiations for the sale of

this property. A. Yes, sir.
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Q. Who were those negotiations had with ?

A. Why, I sold it to—I don't know the party's

name—but it was through John Kinkaid.

Q. Did you go to see Mr. Kinkaid about it ?

A. Yes, sir.

Q. You were the first of your brothers to sell,

weren't you"? A. I believe I was.

Q. You were the first of the party, as best you

know, that went up with you that sold ?

A. Yes, I believe so.

Q. And upon whose suggestion was it that you

went to see Mr. Kinkaid?

A. Why, I couldn't say any certain one. Differ-

ent parties I had spoken with, and some of them

said they had sold their timber, and then I went up

there.

Q. Had you talked to Wells about this between

the time you saw him in his office before you located

and the time you sold*?

A. No, I don't remember speaking to him about

it.

Q. Had you seen Kinkaid about it ? A. No.

Q. And you hadn't talked to anybody about it

until about the time that you did sell ?

A. No, I had spoken to some of them—I met

them on the street—in regard to the timber.

Q. Do you remember the names of any persons

you spoke with ?

A. I think I spoke to Charles Kingsley.

Q. He is a lawyer here"? A. Yes, sir.

Q. Had he sold his at that time ?
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A. I am under the impression that he said he had.

Q. Do you remember how much you sold this to

Mr. Kinkaid for? A. $800.

Q. How many times did you see Mr. Kinkaid with

reference to the sale of this property %

A. I only saw him once.

Q. And how long were you with him on that occa-

sion? A. I couldn't state exactly the time.

Q. Was it fifteen minutes or an hour?

A. Maybe twenty or thirty minutes.

Q. And did he have the deed prepared when you

went there?

A. He had it in blank and filled it out.

Q. And you were paid that day?

A. Yes, sir.

Q. And the deed runs to Horace S. Rand, who is

the grantee. Did you know Mr. Horace S. Rand?

A. No, I did not.

Q. Had you ever heard of him before ?

A. No, I don't believe I ever had.

Q. Did you read this deed over before you signed

it?

A. Why, the biggest part of it, yes.

Q. Did you notice the statement in here that the

consideration was $950 ?

A. I don't remember of seeing that in there, no.

Q. How was this money paid you—in cash or in

check? A. In check.

Q. Whose check was it ? Who signed the check ?

A. I believe it was signed by John Kinkaid, on

the First National Bank.
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Q. Did you have a bank account of your own at

that time?

A. I had some money, yes, sir.

Q. In which bank ? A. The First National.

Q. Did you place it to your credit or did you just

have it cashed?

A. Well, I think I got part of it in money and

deposited the balance.

Q. Was it at that time that you repaid Mr. Barry

his money ?

A. I paid him I think the next day after that.

Q. How long had you knowm Mr. Merritt L. Two-

good?

A. Up to that time about thirty years.

Q. And Mr. Edward E. Butler ?

A. I should say five or six years.

Q. And Mr. Patrick Downs ?

A. The day he located me was the first time I had

met him.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement of Henry Bayhouse,

dated September 15, 1902 ; the non-mineral affidavit

of Henry Bayhouse, dated September 15, 1902

;

notice of publication of the same date ; the testimony

of Henry Bayhouse given on final proof, dated Jan-

uary 9, 1903; the cross-examination thereto at-

tached; the testimony of the witnesses on final

proof; the register's and receiver's certificates,

dated January 9, 1903; and the deed, identified by

Henry Bayhouse, dated February 12, 1903, made by

Henry Bayhouse, to Horace S. Rand, consideration



1176 TUe United States of America

(Testimony of Henry Bayhouse.)

$950; also certified copy of the patent; all to tlie

southwest quarter of section 3, in township 7 north

of range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 71A to 71N in-

clusive.)

Q. Mr. Bayhouse, when you paid your $400 in the

land office at the time you made your final proof, did

they give you a receipt for that. A. Yes, sir.

Q. And did you deliver that receipt to anyone ?

A. I am thinking that I turned it over when I

sold my claim.

Q. You turned that over at the same time ?

A. Yes.

Q. Not before? A. No.

Q. Did you ever make but the one deed to this

piece of property? A. No, sir.

Q. Were you ever requested to make another

deed? A. No, sir.

Q. And this is the only claim that you located on

under the timber and stone act?

A. Yes, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Bayhouse, you have been examined at

great length with reference to the details of taking

your timber and stone entry, for the evident purpose

of trying to show that you entered this claim at the

instance of Pat Downs, Wells, and Kinkaid, and

acted for them in the transaction, and that the money

you borrowed was borrowed pursuant to some ar-

rangement with them and indirectly from them, all
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for the purpose of enabling you to carry out an agree-

ment to turn this property over to them, or to such

person as they should direct when you got title. Is

that the facts or is it not ?

A. That is what the questions led up to, but

—

Q. (Interrupting.) I say, is that a fact that you

entered this timber land for them? A. No.

Q. In your original filing papers that you filed in

the land office you said, among other things, that "I

have not, directly or indirectly, made any agreement

or contract, or in any way or manner, with any per-

son or persons whomsoever, by which the title I may

acquire from the Government of the United States

may inure in whole or in part to the benefit of any

person except myself." Was that true at the time

you made it? A. Yes, sir.

Q. Was that statement also true at the time you

made your final proof ? A. Yes, sir.

Q. Did you enter the land, make your filing on

this land at the instance or for the benefit of the

Barber Lumber Company? A. No, sir.

Q. Or of Pat Downs? A. No, sir.

Q. Or of any person other than yourself?

A. No, sir.

Q. You are charged, Mr. Bayhouse, in this com-

plaint that the Government has filed here, with hav-

ing entered into an unlawful and wicked conspiracy

with the Barber Lumber Company, and others, to

defraud the United States of America out of the land

you entered. Is that allegation true or false ?

A. It is false.
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Q. It is also charged in this bill of complaint that

you entered your land under an agreement with the

defendants by which you were to enter it for their

benefit, and go to the land office and testify falsely

as to the purpose for which you were making your

entry. Is that true or false ?

A. No, sir; that is not true.

Q. Did you ever, at any time, have any agreement

with anybody with reference to what you should do

with the land after you acquired title, prior to the

time you sold it % A. No, sir.

Q. Was there any such understanding, express or

implied, verbal or in writing, prior to the time you

sold it? A. No, sir.

Q. Did Mr. Wells, Mr. Kinkaid, Mr. Downs, or

anyone else, prior to the time you filed your first

papers, have any conversation with you, directly or

indirectly, with reference to selling it or transfer-

ring title ? A. No, sir, they did not.

Q. Did they or anyone else have any conversation

with you with reference to transferring title to any-

one before you proved up and got final receipt ?

A. No, sir.

Q. I will ask you, Mr. Bayhouse, if it was your

understanding at the time you entered this claim that

you had no right to sell it before you got title ? Was
that your understanding, that you had no right to sell

it until after you got final receipt ?

A. No, sir ; I couldn't sell it until after I got title.

Q. Did anyone make any suggestion, directly or

Indirectly, to you that you ideed in any other manner
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than the way you understood under the law that you

could deed? A. No, sir.

Q. This Mr. Barry, what was his business?

A. He was clerk in James A. Pinney's store.

Q. Where you worked? A. No.

Q. Was he a friend of yours ?

A. Yes, sir.

Q. Did he have any relation or connection with

John I. Wells, or Downs, or Kinkaid, or the Bar-

ber Lumber Company, or anyone else, so far as you

know? A. No, sir.

Q. At the time you borrowed this money from

Mr. Barry, was there any arrangement or under-

standing with him that j^ou would sell it at any par-

ticular time, or to any particular person?

A. No, sir.

Q. Any provision of that kind ?

A. Nothing at all.

Q. You knew that Mr. Wells and Mr. Downs at

that time were engaged in the business of locating

people on that land, did you not?

A. Yes, sir.

Q. And, as you understood it, were in partner-

ship? A. Yes, sir.

Q. You paid $50. Was it your understanding

that the $50 was to pay for the cruiser for selecting

a suitable piece that was open to entry, pointing it

out to you and taking such preliminary steps as was

essential and necessary to make filing?

A. Yes, sir.

Q. So that when you went to Mr. Wells on your
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return, it was to have him, as your employe, do what

was necessary for you to do to file on the land?

A. Yes, sir.

Q. You say you went to Mr. Kinkaid at the sug-

gestion of Mr. Wells 1 A. Yes, sir.

Q. Mr. Kinkaid at that time, I believe, was a

law}^er or real estate man here ?

A. Yes, I thought he was a lawyer.

Q. He had an office here? A. Yes, sir.

Q. And as you understood it, Mr. Wells was em-

ploying him to do what you had already paid Mr.

Wells for doing? A. Yes, sir.

Q. That is the reason you didn't pay Mr. Kin-

kaid anything? A. Yes, sir. i

Q. The question was asked you as to whether or

not Mr. Downs simply picked out a piece of land and

told you that was your piece. Did you understand

that you were going to locate on such piece of land

as Mr. Downs should select, or was he to make a

selection for you?

A. He was to make selection for us.

Q. And you were relying on his knowledge as a

cruiser and surveyor? A. Yes, sir.

Q. Did you understand that you hadn't any

right of election in the matter?

A. No, if it wasn't satisfactory, I didn't have to

take it.

Q. Claims, at that time, as long as they were tim-

ber claims, were all about the same?

A. Yes, sir.

Q. If the claim that Mr. Downs had pointed out
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to you was not entirely satisfactory to you, you

would have insisted on his showing you others?

A. Certainly.

Q. So that you don't wish to be understood as

having gone up there to locate on such a piece of

ground as Pat Downs required you to take 1

A. No, sir.

Q. The ultimate selection was yours 1

A. Yes, sir.

Q. And the only reason you didn't make any

complaint was because the one he pointed out to you

was entirely satisfactory? A. Yes, sir.

Redirect Examination.

(By Mr. GORDON.)
Q. Have you talked to anyone about this case, or

about the testimony you should give in this case?

A. No, sir.

Q. Have you talked with any of the officers or

agents of the Government about this case?

A. No, sir.

Q. Have you talked with Mr. Wells about this

case? A. Very little.

Q. When did you talk with him ?

A. Two or three months ago, I suppose.

Q. Did he come to see you about it?

A. No, sir.

Q. Did you go to see him ?

A. No, just happened to meet him on the street.

Q. What did he say about it?

A. He didn't say anything; I only made the re-

mark how soon the trial was coming on.
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Q. You have seen him here in the halls, have you %

A. Yes, sir.

Q. Have you spoken to him since you have been

here?

A. Not any more than common conversation

—

pass the time of day.

Q. Nothing about the case?

A. No, sir, nothing at all.

Recross-examination.

(By Mr. BUNDY.)
Q. At the time you borrowed this money from

Mr. Barry, you had other money in property, an

equal amount, that would have been available, of

your own? A. Yes, sir.

Q. I notice in your final proof papers, you say

:

"Earned it by working; have had it at least five

years."

A. I had had that other money out; I couldn't al-

ways get it in at the time.

Q. The particular money you borrowed was sim-

ply standing for other money that you had, in re-

gard to which you testified about?

A. Yes, sir.

(Witness excused.)
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JACKSON OWNBEY, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Mr. Ownbey, where do you reside?

A. About five miles down below Boise.

Q. What is the place called?

A. Well, it is called the Pence place, I believe.

Q. How long have you resided there %

A. I have only resided at that place about a year,

but I have lived in the country surrounding here for

twenty years.

Q. Where did you live in 1902?

A. I lived at what is known as the Half-way

House, between here and Idaho City.

Q. How far is that from Boise?

A. Eighteen miles.

Q. How long had you resided there in 1902 ?

A. Two years.

Q. Were you running the Half-way House at

that time? A. Yes, sir.

Q. And how long have you been away from

there ?

A. I have been away from there—well, I sold

out in 1903, I believe, I disremember just the year

now. It might have been 1902. I sold out in the

fall—maybe it was the fall of 1902 or 1903. I don't
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remember. I was there two and a half years, I be-

lieve.

Q. You took up a claim under the timber and

stone act in August, 1902, did you?

A. Yes, sir.

Q. I show you timber and stone land sworn

statement, dated August 30, 1902, and ask you if

that is your signature to it. A. It is.

Q. And you filed that paper in the land office ?

A. Yes, sir.

Q. I show you non-mineral affidavit, dated the

same day. Was that paper signed by you?

A. Yes, this is my signature.

Q. I show you testimony of Jackson Ownbey,

given on final proof, dated December 11, 1902, and

ask you if that is your signature to that.

A. Yes, sir.

Q. I show you the cross-examination attached

and ask you if you signed that cross-examination.

A. Yes.

Q. I show you deed, dated February 9, 1903, and

ask you if that is your signature to that paper.

A. Yes, sir.

Q. And is Mary E. Ownbey your wife?

A. Yes, sir.

Q. And is that her signature?

A. That is her signature.

Q. Did your wife take up a claim?

A. Yes, sir.

Q. Mr. Ownbey, who first spoke with you about

taking up a timber claim?
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A. Well, I think my brother was the first one that

spoke to me about it.

Q. What was his name? A. Harrison.

Q. AVhat didhe say?

A. He was working for me at the time there, and

he said—they was passing there and stopping with

us very often, and I hadn't thought much about it

—

and he said, "Why mightn't we go and take up a

claim too," and I told him I hadn't investigated any-

thing about what there was to it, and I told him I

would see Mr. Downs when he comes along again.

He most generally stopped with us over night in

passing, so I spoke to him when he come by the next

time, and asked him about it, and he said he could

locate us, and I asked him when a suitable time

would come up, and he set a date, and we went up

on that date.

Q. How far did you live from where the claim is?

A. Let's see. It is twenty-eight miles from

Idaho City, and I lived eighteen miles from Idaho

City. It w^ould be about forty-six miles.

Q. Did you tell Mr. Downs how many you wanted

to locate ? A. Yes, sir.

Q. And he set a day for you to come ?

A. Yes, sir.

Q. How long after you spoke to him was the time

you went?

A. I don't remember about that exactly. It was

some three or four days, if I remember right.

Q. Mr. Ownbey, with whom did you go to view

this land? A. Pat Downs.
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Q. Did lie start from your home with you?

A. No.

Q. AVho were the parties that went from your

home to where this land is?

A. My wife and jny father—my father's name
is James—and Harrison Ownbey, my brother.

Q. And you furnished your own rig ?

A. Yes, sir.

Q. How long had you known Mr. Downs?
A. I had known him for two or three months.

Q. And did I understand you to say that he had

stopped at your place on his way back and forth ?

A. Yes, sir.

Q. Did you know Mr. John I. Wells at that time ?

A. No, sir, I did not.

Q. Did Mr. John I. Wells go over this timber

claim with you? A. No, sir.

Q. A¥as he up to where the claim was at the time

you were there? A. No, sir.

Q. Now, you were taken over this land by Mr.

Downs? A. Yes, sir.

Q. Were you told how much it would cost you to

locate? A. Yes, sir.

Q. How much was it?

A. $25 a claim he charged us,
\

Q. And did you pay Mr. Downs ?

A. No, I paid Mr. Wells, if I remember. I pro-

posed pa3dng him up there, and he told me to come

to Boise and pay Wells.

Q. Did he tell you any other business to transact

with Wells while you were there?
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A. No, lie didn't.

Q. Did Mr. Downs take you all over the land to-

gether ?

A. Yes, sir, I and my father and brother, our

claims was all together.

Q. And did he show you any other claims except

those three or four to locate on ?

A. He mentioned other parties that I knew as we

went along, and he says so and so has this claim here,

and so and so has another claim, as we went over the

claims.

Q. And when he got to the claims that you finally

located on, what did Mr. Downs say?

A, AVe was going along in the rig, if I remember,

and he says, "Now, the first corner of this first claim

is down here," and we turned off to the left, and we

found a corner there with the numbers on it, and he

showed us the north line, and we followed it up, and

we went up the north line, and we crossed the three

claims, I think it was on to the last claim, and then

we switched across, and he showed us some corners

and numbers on the south side, and then we went

kind of down through them.

Q. Then he showed you over these three claims'?

A. Yes, sir.

Q. And when you did go over them—w^hen you

went over one did he designate that as yours ?

x\. He gave us the privilege. He suggested, I

think, that my father take the first one, so if he

didn't want to go on any further he needn't to.

Q. Did he give you a description of those claims
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at that time ?

A. Yes, sir, he did when we got back to where

Kempner lived up there.

Q. He wrote them out. Did he give each one a

description, or did he give you the description of all

of them?

A. I don't remember about that.

Q. Did he tell you where to take that description ?

A. No, not that I remember of; I disremember

that he did.

Q. How long after that did you go down to see

Mr. Wells?

A. Well, we come down home, and in a day or two

Ave come on down to Boise, I disremember, maybe

two or three days after we made our location.

Q. And you went to Mr. Wells ' office 1

A. Yes, sir.

Q. And you paid him how much?

A. I paid him $100.

Q. You paid for the location of all of them ?

A. Yes, sir, I give him a check for all of them.

Q. Your wife's claim, your brother's claim, and

your father's claim, and your own claim?

A. Yes, sir.

Q. Do you know who prepared this first paper

you filed in the land office, your sworn statement?

A. Yes, sir.

Q. Who prepared that for you?

A. Harry Worthman.

Q. Did you know Mr. Harry AVorthman at that

time ?
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A. I knowed his face; I never had any business

transaction with him.

Q. How did you come to go to Mr. Worthman's

office to have this paper prepared?

A. If I remember right, a man by the name of

Gibberd, an old friend of ours, I think he proposed

that we go there.

Q. You met him after you left Wells ?

A. Yes, sir, I met him on the corner of the Over-

land.

Q. You didn't ask Mr. Wells?

A. Not that I remember of.

Q. And Mr. Wells didn't tell you where to go to

have these papers prepared?

A. If he did I don't remember anything about it.

Q. Your father and brother and wife were along

at this time ? A. Yes, sir.

Q. And all went to Wells' office?

A. I disremember whether they did or not. I

went there to pay my location fees.

Q. What is your best recollection?

A. I couldn't say.

Q. Do you remember where you left them?

A. No, I do not.

Q. Do you know whether or not they did go to

Mr. Wells' office with you?

A. No, I wouldn't say whether they did or not.

Q. Were your father and brother and wife with

you when you met Mr. Gibberd on the street?

A. I couldn't say about that, but they was with

me when we went up to the office.
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Q. Did I understand you to say that Mr. Worth-

man prepared this first paper for you ?

A. Yes, sir, that's the one I filed first in the land

office.

Q. Did Mr. Worthman prepare your notice of

publication which you filed?

A. I disremember about that paper, I'm sure.

Probably the handwriting would show.

Q. And the non-mineral affidavit, do you know

whether he prepared that or not?

A. No, I do not.

Q. Had you met Mr. John Kinkaid at that time ?

A. No, sir.

Q. Did you know Mr. Louis M. Pritchard at this

time ? A. No.

Q. And were your father and brother and wife

at Worthman 's office when that paper was prepared?

A. Yes, sir, I think they were.

Q. Now, was anything said on any of these occa-

sions about the money with which to make final

proof? A. No.

Q. And you all went to the land office together ?

A. Yes, sir.

Q. And filed your papers, and each filed his

papers ? A. Yes, sir.

Q. And do you know how much you paid at the

land office at that time?

A. No, I disremember now.

Q. Did you pay for the expenses of all of them

at the land office? A. Yes, sir, I did.

Q. That was the first time you went?
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A. Yes.

Q. And then some time after that you made your

final proof?

A. Yes, sir, I think it was eighty some odd days,

if I remember right.

Q. Do you know who notified you at the time, of

the date on which you were to make your proof?

A. No, I couldn't say that.

Q. Did you talk to Wells or Downs'?

A. We had the time down that they gave us at

the land office.

Q. And you went to the land office and made your

proof? A. Yes, sir.

Q. Did your father and brother and wife go with

you at that time? A. Yes, sir, they did.

Q. And did you furnish them the money with

which they were to make their proof?

A. Yes, sir.

Q. Do you know how much it was a claim?

A. Well, it was something over $400 a claim. It

was about $412.50, if I remember—something like

that—a claim.

Q. And did you pay that money in check or cash ?

A. I started to give him a check for the whole

amount, and the receiver wouldn't take it; he said

he couldn't take a check, and I asked him then how

to do it, and he said if I would get a certified check

—

he said give each one a certified check for the amount

that was coming from each one of them, so I issued

four checks, one to my wife and father and brother,
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and went to the Bank of Commerce and got tliem cer-

tified.

Q. You went yourself ? A. Yes, sir.

Q. When did you deposit the money in the bank

with which you had this check certified?

A. I couldn't say; I had been depositing it all

along, every month, or every few days along when

I would be down from home.

Q. Did you borrow any money with which you

paid for any of these claims?

A. Yes, sir I did.

Q. How much ?

A. It seems to me now that it was $400.

Q. Do you know from whom you borrowed that ?

A. Yes, sir.

Q. Who? A. BenStahl.

Q. When did you get that money from Mr. Stahl ?

A. Some time before I was to prove up. I knew

that I would be a little short, and I was down from

up there and I asked Mr. Starn—he is a friend of

mine—if he had it, and he said he had it perhaps, and

he went and he had a certificate, if I remember, on

the Capital State Bank, and he went and got it, and

I asked him "Is that all you have got here?" And

he says "Yes."

Q. How much was that ?

A. $500, if I remember right—something like

that. I said "You need that yourself and more

too." I said "I won't take that." He said he

thought old man Stahl had money, and we went over

there. I knew old man Stahl some time before that.
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and we went over, and he said lie had it, and I give

him my note, and Mr. Starn signed the note with me.

Q. And that was for how much?
A. $400, I believe, or $600, I wouldn't say which.

Q. Mr. Ownbey, I notice in this cross-examina-

tion before the land office that you have identified as

being signed by you, question No. 16: "Did you pay,

out of your own individual funds, all the expenses

in connection with making this filing, and do you

expect to pay for the land with your own money?

Answer: Yes." Did you make that answer?

A. ' Yes, sir.

Q. The next question, 17, "Where did you get the

money with which to pay for this land, and how long

have you had same in your actual possession ? '

' An-

swer: "I keep a deposit at the bank all the time.

Have had this amount twelve months." Did you

make that answer?

A. Yes; I don't remember about the twelve

months now.

Mr. BUNDY.—That only relates to the $400 for

your own entry.

A. I hadn't had that $400 though no twelve

months, I know that.

Mr. GORDON.—Q. Now, after you proved up

or made your final proof, how long was it before

you made any negotiations to sell this property?

A. Well, I don't remember about that, just the

date. I couldn't give it. It was some couple or

three months, probably.

Q. Well, with whom did you negotiate for the
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sale of the property %

A. The first party that I ever spoke to about it,

I don't remember his name. He was a Portland

man, I think, or representing a Portland firm. I for-

get his name now. I was down from up where I

lived, and there was three or four of us got together

and got to talking about it, and they proposed that

we see this fellow and have a meeting with him.

Q. Who were these people ?

A. I think George Butler and Edward Butler and

Harry Eagleson, and I think Clyde Eagleson too

probably.

Q. And where did you meet?

A. We met at the Idanha Hotel.

Q. Was it a casual meeting, or was it prear-

ranged ?

A. Well, we had seen this fellow and arranged to

meet there at a certain hour.

Q. And did the man make you an offer for it?

A. Yes, sir.

Q. How much did he offer ?

A. He offered us $800.

Q. And you declined to take it %

A. Yes. He wanted us to guarantee him that

there was so much timber on each claim; he had to

have a guarantee that there was a million on each

claim.

Q. And you couldn't make that guarantee ?

A. No, sir.

Q. And who did you negotiate the sale with when

you did sell? A. Why, John Kinkaid.
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Q. How did you happen to go to see Mr. John

Kinkaid?

A. I heard at the time—someone told me that he

was buying those claims, and I went to see him.

Q. You had never heard that John Kinkaid was

buying claims until after you made your final proof ?

A. No, sir, I had not.

Q. And you didn't know that Downs or Wells

w^ere interested in buying claims?

A. No, sir, I did not.

Q. And you went to see John Kinkaid?

A. Yes, sir.

Q. You had never seen him before ?

A. No, sir, not that I know^ of.

Q. What did Kinkaid say about it ?

A. He said he was buying, and he said he couldn 't

give but $750, and I told him I had been offered $800,

but I didn't tell him why I didn't sell though.

Q. And did he buy it on the spot?

A. No. He said he would buy them, and I told

him there was none of the folks down then, they was

all up home, and I told him I would bring my wife

down there any time he would set.

Q. And how much did he agree to give you?

A. He finally agreed to give me $800.

Q. And you then went back with your wife ?

A. Yes, sir.

Q. Were your father and brother along at that

time ? A. No, they were not.

Q. You didn't make the arrangements for them

to sell?
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A. Yes, I think I did, with Kinkaid. I told him

that I had those claims, and he could have them all

if he would give that much for them, as far as I was

concerned.

Q. And then you returned to his office at another

date? A. Yes, sir.

Q. And you and your wife signed the deed?

A. Yes, sir.

Q. And did you sign the deed in Mr. Kinkaid 's

office ? A. Yes, sir.

Q. Who prepared that deed?

A. He did, I think.

Q. Now, do you remember whether you went to

Mr. Kinkaid 's office or Mr. Worthman's office and

got that deed?

A. I am pretty sure it was in Kinkaid 's office.

Q. Had you engaged Mr. Worthman to prepare

a deed for you?

A. No. Maybe I did too. I couldn't say about

that now, it has been so long ago. I wouldn't say

positivel}^ It does kind of come to me something

like that, since you mention it. I couldn't positively

say about that.

Q. Do you remember whether Mr. Worthman was

present when you and your wife signed the deed and

took the acknowledgment?

A. I wouldn't say positively about that. I can't

remember whetlier he was or was not.

Q. You don't remember seeing Mr. Worthman ?

A. I do not.

Q. And you don't remember whether Mr. Worth-
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man took your acknowledgment or not?

A. It seems to me that in connection with the

deed in something now that we had some transaction

with Worthman.

Q. Do you remember whether or not Worthman
paid you for this property, or was it Kinkaid'?

A. It was Kinkaid ; he gave me his own personal

check.

Q. Do you remember whether Mr. Gibberd took

you up to Worthman 's office about this property'?

A. No, I don't think he did. He went up with

us when we made our filings.

Q. Did you sign this deed in blank, or were the

names of the parties in it when you signed it ?

A. Well, I don't remember about that now.

Q. What is your best recollection? Was the

party to w^hom you w^ere to convey the property, the

name there, at the time you sold it, or was it not?

A. I couldn't say as to that. I think probably it

was, though. I remember looking over the deed.

Q. Do you remember whether at the time you

signed the deed the consideration of $950 was in the

deed? A. No, I don't remember about that.

Q. I wall ask you to look at that deed and see.

"Horace S. Rand" is in there in entirely different

writing from the other part of the deed, and so is

the writing ''nine hundred and fifty," and "Des

Moines, Iowa." Do you remember whether Mr.

Worthman drew the body of that deed and you

acknowledged it before him, and later the name and

the consideration was put in by Mr. Kinkaid?
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A. If I acknowledged that deed before him it was

in Kinkaid's office, I am pretty sure. I couldn't say

in regard to Mr. Rand's name there, and the con-

sideration there, I couldn't swear positively about

that.

Q. You didn't know Mr. Rand?

A. No, sir, I did not.

Q. Never had heard of him? A. No.

Q. And Mr. Kinkaid paid you the money at the

time you made that deed? A. Yes, sir.

Q. Did you ever make another deed for this

property? A. No, sir.

Q. Were you ever requested to?

A. I never was.

Q. Do you remember when you paid the money

into the land office when you made your final proof,

they gave a receipt for it? A. Yes, sir.

Q. What did you do with that receipt? Did you

take that along to Kinkaid?

A. I think I did.

Q. Now, did you and your wife execute another

deed at that time for her property?

A. Yes, she signed a separate deed.

Q. Did Mr. Kinkaid give you that money in cash

or in check? A. In check.

Q. For $1600, or two checks for $800?

A. He give me two checks each one for $800.

Q. And what did you do with those checks?

A. I deposited them in the Bank of Commerce

to my credit.

Q. Did you give your wife her $800?
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A. No.

Q. Did you pay Mr. Wortliman any money for

drawing the papers for you that he did?

A. I did. I paid him $10 for making out the

four papers.

Mr. GORDON.—We offer in evidence timber and

stone land sworn statement, signed Jackson Ownbey,

dated August 30, 1902; notice of publication, dated

the same day; non-mineral affidavit, of the same

date; testimony of claimant, dated December 11,

1902; the cross-examination attached, identified by

Mr. Ownbey; the testimony of the witnesses before

the land office on final proof; the register's and re-

ceiver's certificates, dated December 11, 1902; and

the deed, dated February 9, 1903, by Jackson Own-

bey, and wife, Mary E., to Horace S. Rand, consid-

eration $950; and certified copy of the patent; all

to the nortliAvest quarter of section 13, township 7

north of range 7 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 72A to 721, in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Ownbey, state to what extent, during the

fall of 1902, people were going from Boise up into

that country for the purpose of locating claims.

A. Well, they passed my house most every day,

more or less.

Q. Well, some days one load and some days sev-

eral loads? A. Yes, sir.

Q. And that kept up practically all during Au-
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gust, September, and October, 1902?

A. Yes, sir.

Q. And I guess some later than that. Your first

talk with Pat Downs then was when you asked him

if he could locate you on a piece "?

A. Yes, sir, in regard to the timber.

Q. Did Mr. Downs at that time tell you that you

was to locate it for anybody else but yourself?

A. No.

Q. Did he suggest to you that you would be asked

to turn it over to anybody else as soon as you got

title? A. No, sir, he did not.

Q. Did he make any suggestion to you at all as

to what you should do with the land when you got

title? A. No, sir, he did not.

Q. When you went up there and hired Pat Downs

to locate you, did you understand that you had to

take an}^ claim Pat pointed out? A. No, sir.

Q. You understood that you were the one to make

the selection? A. Yes, sir.

Q. And if it hadn't been satisfactory to you you

wouldn't have taken it? A. No, sir.

Q. You never had had any talk with John I.

Wells at all at that time?

A. No, sir, I never saw him.

Q. You understood that Mr. Downs and Mr.

Wells were in partnership?

A. I didn't, at that time.

Q. When he told you to pay Mr. Wells the

money ? A. Yes, he called him his partner.
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Q. So that is the way you came to go to Mr.

Wells to pay him the location fee?

A. Yes, sir.

Q. Did you have any other business with Mr.

Wells at that time?

A. No, not that I remember of.

Q. Mr. Wells didn't make any suggestion as to

buying the land from you, did he f A. No, sir.

Q. As a matter of fact, nobody had ever sug-

gested to you who you should turn that land over

to until after you had made final proof and were

trying to sell it yourself? A. No, sir.

Q. In your first paper you testified that you had

not made any agreement with any person or persons,

by which the title you might acquire from the Gov-

ernment of the United States would inure to the

benefit of any person except yourself. That was

absolutely true, was it not? A. Yes, sir.

Q. And was absolutely true at the time you made

your final proof? A. Yes, sir.

Q. Mr. Ownbey, I don't know whether you know

it or not, but if you don't you ought to, the United

States of America, by these gentlemen here and other

officials, have filed a complaint in this action, in

which they charge that you entered into a wicked

and unlawful conspiracy to defraud the United

States out of the piece of land that you entered. Is

that true or false? A. It is false.

Q. And it is also alleged in that bill of complaint

that, for the purpose of defrauding the United States

out of the land you were induced by the Barber Lum-
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ber Company and the other defendants to go to the

land office and swear falsely as to what you w^ere

to do with that land. Is that allegation true or

false? A. It is false.

Q. And it is charged in that bill of complaint that

when you entered this land you did so under an

agreement that just as soon as you got title you

would turn it over to the defendants or to some per-

son they w^ould direct. Is that allegation true or

false? A. It is false.

(Witness excused.)

[Testimony of Mary E. Ownbey, on Behalf of the

Complainant.]

MARY E. OWNBEY, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Mary E. Ownbey?
A. Yes, sir.

Q. And you are the wife of Mr. Jackson Own-
bey, who has just testified? A. Yes, sir.

Q. You entered a claim under the Timber and

Stone Act in August, 1902, did you? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated August 30, 1902, and ask you if you

signed that paper? A. Yes, sir.

Q. I show you the testimony given by Mary E.

Ownbey on final proof, dated December 11, 1902, and

ask you if you signed that paper.
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A. Yes, sir.

Q. I show you the cross-examination attached,

signed Mary E. Ownbey, and ask you if that is your

signature? A. Yes, sir.

Q. I show you deed b}^ Mary E. Ownbey and

Jackson, her husband, dated February 9, 1903, to

Horace S. Rand, and ask you if that is your signa-

ture to that paper. A. Yes, sir.

Q. And that is also your husband's signature to

it? A. Yes, sir.

Q. Mrs. Ownbey, when you entered this land

did you know Mr. John I. Wells? A. No, sir.

Q. Did you know Mr. Patrick Downs?

A. Yes, I knew him.

Q. Had you talked with him about taking up a

claim ?

A. No, sir, I never talked with Mr. Downs.

Q. Who spoke with you about taking up a claim?

A. My husband first spoke with me about it.

Q. Did anyone else speak with you? A. No.

Q. And your husband arranged the party with

which you went? A. Yes, sir.

Q. And you went up to Mose Kempner's ranch?

A. Yes, sir, we stayed all night there.

Q. Did you understand what you were to pay for

the locating of this land ?

A. Yes, I think I knew what it was a day or so

before we went up there.

Q. And did you pay a locating fee?

A. My husband paid it.

Q. To whom did he pay it?



1204 The United States of America

(Testimony of Mary E. Ownbey.)

A. I don't remember who he did pay it to.

Q. And you filed that first paper I showed you,

the sworn statement, in the land office, did you?

A. Yes, sir,

Q. Mr. Downs located you, didn't he?

A. Yes, sir.

Q. And did he take you out over the land and

show 3^ou the land you were to locate on?

A. Yes, I rode a horse over the claim.

Q. And when you got to the claim that you lo-

cated on, did he say ''this is the claim for you"?

A. No, he didn't say. He just said that was a

claim I could take if I wanted it. That's the way

I understood it. If I didn't want it I didn't need to

take it.

Q. And it suited you, didn't it?

A. Yes, sir, it was good timber.

Q, And then you came down here to Boise, you

and your husband? A. Yes, sir.

Q. And your father in law and brother in law?

A. Yes, sir.

Q. To whose office did you go after you reached

Boise?

A. I don't remember. I suppose it was the land

office, I suppose—I don't remember, though.

Q. Did you go to Mr. Wells' office?

A. No, sir, I didn't see him, until I met him up

here the other day.

Q. Did you have a talk with him up here ?

A. No, sir, never spoke to him.

Q. Were you introduced to him? T
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A. No, sir.

Q. Do you know where you received these pa-

pers that you filed in the land office ?

A. The description of the land?

Q. Yes.

A. I think Mr. Downs gave them to us; we

brought them to Boise with us, that is, my husband

did.

Q. Did you see your husband with them'?

A. Yes, I think I did.

Mr. BUNDY.—He is asking about that paper he

has in his hand, not the description Mr. Downs gave

you.

The WITNESS.—I don't remember. We had the

description of the land.

Mr. GORDON.—Q. Did you and your husband

come to Boise and go right to the land office, or did

you go to somebody else's office before you went

there?

A. We went right to the land office.

Q. Who did you meet there at the land office?

A. I don't remember; there was several there.

Q. Did Mr. Gibberd go along with you?

A. I don't remember.

Q. Did you see Mr. Gibberd there in the land

office?

A. I don't remember whether he was there or

not.

Q. Do you know Mr. Harry S. Worthman?

A. Yes, sir.

Q. Did you meet him there that day?
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A. No, I don't think we did. I don't remember

whether we did or not.

Q. When did you meet Mr. Worthman*?

A. I don't remember.

Q. Were you ever in his office?

A. I don't remember whether I went to his office

or not.

Q. What is your best recollection?

A. I don't think that I went—I don't know, may-

be I did. I don't remember for sure whether I went

or not.

Q. Are 3^ou positive that when you came down

here to file you didn't stop at anyone's office, but

went directly from your home to the land office, when

you filed your first paper there?

A. I don't remember.

Q. Do you know whether you did stop any-

w^here or not ?

A. No, we didn't go any place except the land

office. We had some papers made out; Harry

Worthman made out some papers.

Q. Where did Harry Worthman make out the

papers ?

A. He made them out in his office, I guess.

Q. Were you there when he made them out?

A. Yes, I was there, I think.

Q. That was before you went to the land office?

A. Yes, sir.

Q. Now, were you at Mr. Wells' office with your

husband when he paid him the locating fee?

A. No, sir, I didn't go.
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Q. Where did you stay then?

A. I stayed at the hotel.

Q. Which hotel % A. At the Pacific.

Q. Did you have a room there or did you go to

somebody's office at the Pacific Hotel?

A. No, I stayed there; we had dinner there that

day, and then we went down to Mr. Starn's that

night, and stayed all night.

Q. When your husband went to Mr. Wells' of-

fice, where did you stop at the hotel? Did you have

a room, or were you eating your dinner at that time ?

A. I^can't remember just how that was; I can't

remember whether I had gone on down to Starn's

while he went up there, or whether I stayed at the

hotel.

Q. Now, did you pay any money of your own into

the land office on that occasion, when you went there

the first time? A. No, I don't remember of it.

Q. All expenses that were paid there for you

were paid by your husband? A. Yes, sir.

Q. And then it came time to make your final

proof. Do you remember the occasion of your com-

ing to Boise to make that? A. Yes, sir.

Q. Do you remember how the money was paid?

Do you know how much was paid at the land office

when you made j^our proof?

A. I don't remember the exact amount.

Q. Did you pay it?

A. My husband paid it.

Q. Do you remember whether he paid it in check

or in cash? A. I don't remember which it was.
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Q. You were there all the time he was there?

A. Yes, sir.

Q. Was anything special said about how it should

be paid?

A. No, sir; they asked me where I got the money>

and I told him it was in the bank, that we run the

Half-way House, and that we had the money in the

bank, and that he would pay them.

Q. Do you remember whether your husband gave

a check there at that time, or whether he went out

and kept you waiting there?

A. I didn't stay there long; I guess he give them

a check. I don't remember though, for sure.

Q. Then after you had paid this money into the

land office, this four hundred and some odd dollars,

did you go directly home, or did you go to some-

body's office from the land office?

A. We went directly home.

Q. They gave you a receipt for that, didn't they?

A. I don't remember.

Q. Then when did you come to Boise again with

reference to this property ?

A. I don't remember, but it was some time before

I came.

Q. How long—two months?

A. Yes, it must have been, I guess.

Q. And with whom did you hold your negotia-

tions for the sale of this property?

A. I don't remember. My husband sold it. I

don't remember.

Q. Did you go to Mr. Worthman's office the day
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you sold? A. No, sir.

Q. Did you see Mr. Worthman that day?

A. No, sir.

Q. When you signed this deed, didn't you

acknowledge it before a notary public?

A. I don't remember.

Q. In whose office was the transaction consum-

mated? In whose office did you get the money?

A. Kinkaid's.

Q. Had you known Mr. Kinkaid before ?

A. No, sir.

Q. And was Mr. Worthman at Mr. Kinkaid's

office? A. I don't remember.

Q. Can you tell who was in Mr. Kinkaid's office

that day ?

A. No, I couldn't tell you anyone that was there

except Mr. Kinkaid and my husband.

Q. Did you sign one deed in Mr. Kinkaid's office

that day, or two?

A. I don't remember; I suppose I signed two,

his and mine.

Q. And did Mr. Kinkaid pay you that day?

A. He paid my husband, yes.

Q. Do you know whether he paid him in check or

cash? A. He paid him in checks.

Q. One check or two?

A. I think it was all in one, but I ain't sure.

Q. You are sure that Mr. Worthman wasn't at

the office of Mr. Kinkaid when you signed and ac-

know^ledged this deed ?

A. I don't remember. They was all strange to
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me ; if there was anyone there I don 't remember.

Q. Can you remember whether there was anyone

else except yourself and Kinkaid and your husband %

A. No, I can't remember.

Q. Do you know whether you w^ent to Mr. Worth-

man's office that day*?

A. No, I don't remember about it.

Q. Do you know whether or not Mr. Kinkaid had

this deed you signed at his office when you went

there? A. I don't remember.

Q. Do you know Mr. Horace S. Band?

A. No, sir.

Q. Did you ever hear of him before?

A. I heard of him, yes, but I never knew him.

Q. Did you read the deed over that you signed

in Mr. Kinkaid 's office? A. Yes, sir.

Q. Do you know whether Mr. Horace S. Rand's

name was in that deed at that time?

A. No, sir, I don't know whether it was or not.

Q. Do you know w^iether at the time you signed

the deed it stated that the consideration was $950?

A. I don 't know^ what it was ; I don 't remember.

Q. What did you do with your $800—put it in the

bank ?

A. Yes, we just put it in together.

Q. Were you ever asked to make any other deed ?

A. No, sir.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement of Mary E. Own-

bey, dated August 30, 1902 ; the notice of publication

of the same date; the non-mineral affidavit, of the
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same date; her testimony on final proof, dated

December 11, 1902; Cross-examination attached,

signed Mary E. Ownbey, which she lias identified;

the register's and receiver's certificates, dated De-

cember 11, 1902; and the deed, dated February 9,

1903, made by Jackson Ownbey and Mary E. Own-

bey to Horace S. Rand, consideration $950; and cer-

tified copy of the patent; all to lot 2 and the south-

west quarter of the northeast quarter, and the west

half of the southeast quarter, of section 3, in town-

ship 7 north of range 7 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 73A to 73H in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Now, Mrs. Ownbey, as I understand it, the

paying of the money for the purchase of this land

from the Government, and the expense incident to

making your filing, were all conducted by your hus-

band *? A. Yes, sir.

Q. And the negotiations for the sale of the land,

after you had title, and the collecting of the money

from Mr. Kinkaid, was also attended to by your

husband? A. Yes, sir.

Q. Now, Mrs. Ownbey, at the time you made your

first filing upon this land, had you ever had any

talk with anybody as to what you w^ould do with the

land when you got title ? A. No, sir.

Q. Had anybody suggested to you w^ho you would

sell it to 1 A. No, sir.

Q. Or had you offered it for sale to anybody?
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A. No, sir.

Q. Was that same thing true when you made

your final proof? A. Yes, sir.

Q. Now, Mrs. O^Tibey, these gentlemen repre-

senting the Government have seen fit to charge you,

in this complaint, with having gone to the land

office and testified falsely at the instance and re-

quest of the Barber Liunber Company and the other

defendants in this action. Is that true or false ?

A. It is false.

Q. And it is alleged in this complaint that at the

time you made this timber and stone entry you had

an agreement that just as soon as you got title you

would turn it over to the defendants, or to some per-

son they would direct. Is that true or false ?

A. It is false.

Q. And it is alleged that for the purpose of ac-

quiring title to this piece of land you went to the

land office and perjured yourself. Is that true or

false ? A. It is false.

(Witness excused.)

An adjournment was here taken until 2 P. M., at

which time the hearing was resumed, the Examiner

and counsel for the respective parties being present.
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DELILAH BAYHOUSE, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Delilah Bayhouse?

A. Yes, sir.

Q. What is your husband's name, Mrs. Bay-

house? A. Mr. Hugo Bayhouse.

Q. How long have you resided in Boise?

A. Twenty-six years.

Q. Is your husband living? A. Yes, sir.

Q. Did he take up a timber and stone claim ?

A. No, sir.

Q. You took up a claim in September, 1902, did

you? A. Yes, sir.

Q. Where do you reside in Boise ?

A. At that time at 1018 O 'Farrell.

Q. Where do you reside now ?

A. 816, Ninth and Pueblo.

Q. I show you timber and stone land sworn state-

ment, dated September 24, 1902, and ask you if that

is your signature. A. Yes, sir.

Q. I show 3^ou the final proof of Delilah Bay-

house, dated Januaiy 28, 1903, and ask you if that is

your signature and you signed that.

A. Yes, sir.

Q. I show you cross-examination, taken at the
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land office at that time, and ask you if you signed

that. A. Yes, sir.

Q. I show you deed, dated February 12, 1903,

made by Hugo Bayhouse and Delilah Bayhouse to

Horace S. Eand, and ask you if you signed that.

A. Yes, sir.

Q. Is that your husband's signature?

A. Yes, sir.

Mr. KEIGWIN.—Mr. Bundy, in offering these

papers in evidence there is no question to be made, I

suppose, that they are the same papers shown to the

witness ?

Mr. BUNDY.—No.
Mr. KEIGWIN.—We have marked them and

identified them as we have gone along. I suppose

that it may be agreed that they are the same papers.

Mr. BUNDY.—We had better agree to stipulate

now that all the files are offered in a bunch, without

any identification. Wh}^ wouldn't that be a good

plan, just offer the files, without taking a lot of time

here; it's unnecessary.

Mr. GORDON.—The only way I can see that I

could shorten it, if I had the time I should mark

these as exhibits and then refer to them.

Mr. KEIGWIN.—We can put it this way: We
offer the papers identified by the witness.

Mr. BUNDY.—I am perfectly willing to stipulate

now that every entryman you put on the stand, that

all the papers relating to filing and final proof, or on

file in the land office, should be deemed in evidence.

Mr. KEIGWIN.—We agree to that, but that
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won't preclude the necessity of identifying the

papers by the witnesses.

Mr. BUNDY.—The only object in making the

stipulation is to saA^e time. I don't care to make

that stipulation and then go through the formality

of identifying them all. If you are going to do that

I don't care to stipulate.

Mr. KEIGWIN.—As I understand it, we have a

stipulation here that all the files offered here are

from the files of the general land office.

Mr. BUNDY.—We haven't any such stipulation.

We had a stipulation that you needn't identify them

as the files of the land office.

Mr. KEIGWIN.—We have to show the witness

the papers for the purpose of identifying the party

that made that entry.

Mr. BUNDY.—See if you can't do that all at one

time, without going through the dates the second

time.

Mr. GORDON.—Q. Mrs. Bayhouse, who spoke

with you first about taking up a timber and stone

claim"?

A. My brother in law, George Bayhouse.

Q. What did he say to you ?

A. Very little
;
just asked me if I wanted to take

up a claim.

Q. Did he tell you how much it would cost you ?

A. Yes, in the neighborhood of $400, $412, or

something like that.

Q. Did he tell you that you could sell the land

after you got it?
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A. I don't remember whether he did or not.

Q. Did he tell you you could make so much by

taking up one of these claims ?

A. No, sir, he didn't tell me.

Q. Did you have any idea of the possibility of

making a profit out of it at that time?

A. Not just at that time.

Q. HoAV long after that time did you have one ?

A. I don't know that I thought much about it at

all. George came over and asked if I would like to

take up a timber claim, and I told him "yes."

Q. Did you know of anybody that was selling

them? A. No, sir.

Q. And how long after that was it that you

started from here with the view of locating?

A. I don't know just how long it was ; it was soon

after that.

Q. Did you go with a party ?

A. With George and Frank Bayhouse, and Em-
ma Bilderback, my sister in law.

Q. Do you know who arranged for that party?

A. I do not.

Q. Did you pay any of the expenses ?

A. I paid my share.

Q. How much did you pay ?

A. I paid the location fee and expenses of the

trip—I don't know just how much it was—in the

neighborhood of $40 or $50.

Q. Did you help pay the expense- of the team?

A. Yes, sir.

Q. Do you know who it was that located you ?
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A. Mr. Patrick Downs.

Q. Did you know that Mr. Downs was going to

locate you before you left Boise?

A. No, sir.

Q. Did he locate you the same time he located

the others'? A. Yes, sir.

Q. Take you all out together ?

A. We four went out together.

Q. State what he did.

A. We left Kempner's ranch, and from there

we went on horseback about seven miles, and then we

went over the ground on horseback ; we went out in

the morning and got back that evening.

Q. How many claims did he show you person-

ally?

A. He showed me my claim, and then I rode with

the others to their claims. We went in a bunch and

came back in a bunch.

Q. Did you know Mr. John I. Wells, at that

time?

A. I met him out there at Kempner's ranch.

Q. Was he with Mr. Downs?

A. I think he went out with us that day, or was

with the party.

Q. Do 5^ou know^ w^here you met him to go?

A. I think he was at Kempner's ranch when we
got there.

Q. Did he go over the ground with you?

A. I think so.

Q. Would you be positive?

A. I couldn't be positive. I remember him
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standing there with us, but whether he rode with us

all over the ground I am not really positive.

Q. He went from Kempner's ranch with you any-

how? A. I think so.

Q. Did you pay the locating fee yourself?

A. My brother in law^ did it for me ; he tended to

the business part of it for me.

Q. And you all returned to Boise in a party ?

A. All together, the four of us.

Q. Were you given a description of your land

there? A. Yes, sir.

Q. lie didn't make that out and give it to your

brother in law?

A. We went over the land. What do you mean

by description?

Q. I mean, did he write out a description that you

could take back with you to have your papers pre-

pared?

A. I don 't remember that he did.

Q. A¥here did you go to have your first papers

prepared? A. I don't remember that.

Q. Do you remember this first statement that

you filed in the land office ? A. Yes.

Q. Do you remember where you first saw that

paper? A. At the land office, I guess.

Q. Did ycu go to Mr. Wells' office after you re-

turned ?

A. I never was at his office that I know^ of.

Q. Did you go to Kinkaid's office after you re-

turned? A. Yes, I was at Kinkaid's office.

Q. Before you went to the land office?
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A. No, sir.

Q. You did not know who prepared that sworn

statement for you? A. No, sir, I couldn't say.

Q. Do you know^ who w^ent to the land office with

you?

A. My sister in law went for one.

Q. Who else?

A. I don't remember that anyone else went.

Q. And you received that paper in the land office ?

A. I couldn't tell you, to tell you the truth.

Q. What is your best recollection? Did you

take it to the land office wdth you, or was it there?

A. That is a part of it that I can't remember.

George tended to the business for me, and there is

some details of it that I can't remember to save my
life, because I have been very sick in the meantime,

and I have been trying to think it out and I can 't do

it.

Q. Do you remember how much you paid, when

you went to the land office the first time, for adver-

tising and filing fees?

A. I think it cost me $412.

Q. The first time you went, I mean.

A. I don't remember.

Q. This non-mineral affidavit that you identified,

dated September 24, 1902, do you know^ who pre-

pared that paper for you, or where you got that?

A. No, I do not.

Q. Then, in the course of several months, after

you filed your first papers in the land office, do you

•remember the occasion of making your final proof?
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A. I do not.

Q. The time you paid four hundred and some-

thing into the land office?

A. I remember when I went and did that, but I

don't remember the date. I remember going to the

land office.

Q. Do you remember who went with you at that

time ?

A. Mrs. Bilderback, my sister in law.

Q. Anybody else?

A. Not that I remember.

Q. Do you remember whether you paid that

$400 in cash or in check? A. In cash.

Q. Do you remember where you got the $400

from that you paid? A. Yes, sir.

Q. Where?

A. A portion of it was mine, and a portion of it

I borrowed.

Q. Who did you borrow it from?

A. My sister, Mrs. J. E. Hyde, then living in

Baker City, Oregon.

Q. Do you know how much it was that you bor-

rowed from her?

A. Not exactly, I don't. '^

Q. Have you an idea?

A. I can't remember just exactly that. I know I

had money, because I was dressmaking at the time,

but just how much I had and how much she let me
have I can't say for sure.

Q. Do you remember whether it was $50 or what ?

A. Oh, it was more than that 5 it was several hun-
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dred dollars, two hundred and something; I wouldn't

be sure; I couldn't make a true statement of that.

Q. Did you borrow any from anybody else?

A. No, sir.

Q. Did you give her a note for it?

A. No, sir.

Q. Do you remember when you repaid it?

A. When I sold my timber.

Q. Do you remember, in making your final proof,

you were asked this question :

'

' Did you pay, out of

your own Individual funds, all the expenses in con-

nection with making this filing, and do you expect

to pay for the land with your own money?" An-

swer: "Yes." Do you remember that question and

that answer being made?

A. I believe they did ask me that question.

Q. The next question, No. 17: "Where did you

get the money with which to pay for this land, and

how long have you had same in your actual posses-

sion?"

Mr. BUNDY.—I want to interpose an objection,

for the reason that those are questions that the land

department had no right or authority to ask, and

that these witnesses were under no obligation to an-

swer, and were wholly incompetent, irrelevant and

immaterial.

Mr. GORDON.— (Continuing.) And that you

made this answer :

'

' The money I earned in my busi-

ness as dressmaker. Have owned this amount four

or five years and some longer." Do you remember

that?



1222 The United States of America

(Testimony of Delilah Bayhouse.)

A. Yes, sir, I have. I have had more than that

amount and earned more than that amount.

Q. How long after you went to the land office

and paid this $400 in and made your proof did you

meet Mr. Kinkaid?

A. I can't tell you just how long it was.

Q. Had you ever met him before that?

A. Yes, sir.

Q. Where did you meet him?

A. In the Idaho Basin.

Q. Was that when you went up there the first

time?

A. No, sir, it was a couple of years before, at my
husband's mining claim.

Q. How long after you made your proof did you

meet him again?

A. I don 't remember how long it w^as.

Q. Have you an idea? A. No, sir.

Q. How long before you sold your property did

you meet him ?

A. I don't know that either.

Q. And to whom did jou sell your property ?

A. I don't know w4io I sold to.

Q. With whom did you make the negotiations for

the sale of your property?

A. I don't know that I made any.

Q. Well, you made this deed, didn't you?

A. I suppose so ; that is my deed ; and Henry told

us we could sell our timber, and so we sold it, and

Mr. Kinkaid was the man that gave us the check for

it.
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Q. Did you go to his office about it?

A. Yes, sir.

Q. AVho was there with you ?

A. Henry was there, and my sister in law, Mrs.

Bilderback, and myself.

Q. And did Mr. Kinkaid prepare this deed while

you were there f

A. I can't remember that. We were there quite

awhile.

Q. Did you have any conversation with him about

how much you were to receive for this property?

A. No, sir.

Q. Do you know how much he gave you for it?

A. Yes, sir.

Q. How much? A. $800.

Q. Was that in check or cash? A. Check.

Q. Did you get that check cashed at the bank, or

what did you do with the check ?

A. At the bank, I think.

Q. Do you remember which bank?

A. No, sir.

Q. Did you place it to your credit in the bank ?

A. No, sir.

Q. And how long after you received that check

did you repay your sister what you had borrowed

from her?

A. I think I sent it to her the day I got it; the

day I got the check I paid her back, or immediately

afterwards if it was too late that day, I don't re-

member, but right away.

Q. Where was your husband at the time you
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signed this deed % A. In the Idaho Basin.

Q. How far is that from here?

A. Forty-five miles.

Q. That was the only offer you had for the sale

of this property ?

A. All I know about. It was my brother in law

that did the business. I had nothing to do with it, or

had no talk with anybody.

Mr. GORDON.—We offer in evidence the sworn

statement; the testimony given on final proof; and

the cross-examination ; the notice of publication ; the

non-mineral affidavit; the receiver's receipt and the

register's certificate, dated January 28, 1903; and the

deed, dated February 12, heretofore identified by

Mrs. Bayhouse ; also the certified copy of the patent,

dated May 24, 1904; all to the northwest quarter of

section 27, township 7 north of range 8 east, Boise

Meridian.

(Marked Plaintiff's Exhibit No. 74A to 740 inclu-

sive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Bayhouse, did I understand you to say

that your brother or brother in law, or some of them,

arranged for the sale of this land ?

A. Henry, I think, was the one that told us.

Q. And how much did you say you got for it ?

A. Eight hundred dollars.

Q. So that the question of making a price with

Mr. Kinkaid was something you had nothing to do

with?
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A. I never had anything to do with it.

Q. You simply went up and signed the deed and

got the money Mr. Kinkaid had promised your

brother in law ?

A. I presume so. I had no talk with Mr. Kin-

kaid at all.

Q. At the time you filed your first papers in the

land office in this matter, Mrs. Bayhouse, was there

in existence any agreement of any kind, written or

verbal, express or implied, by which you had prom-

ised or agreed to turn this title over to anybody when

you got title to it ? A. No, sir.

Q. Was there any such agreement at the time you

made your final proof? A. No, sir.

Q. Up to the time you made your final proof had

anybody suggested to you to whom j^ou were to trans-

fer it? A. No, sir.

Q. Had anybody offered to buy it, or had you

offered to sell it at any time up to the time you made

final proof? A. No, sir.

Q. Your understanding of the law at that time,

I presume, was, like the rest, that you had a right to

sell it after you got final receipt, and not before.

A. Yes, sir.

Q. And so, up to that time you made no effort to

sell, and nobody made any effort to buy it.

A. No, sir.

Q. These gentlemen representing the Government

have charged in the bill of complaint that you entered

into an unlawful and wicked conspiracy for the pur-

pose of defrauding the United States out of this land.



1226 The United States of America

(Testimony of Delilah Bayhouse.)

Is that true or false ? A. It is false.

Q. And they state in this complaint that you en-

tered into an agreement with the Barber Lumber

Company and the other defendants, by which you

agreed to go to the land office and enter this land,

and when you got title to it turn it over to them. Is

that true or false ? A. No, sir, it is false.

(Witness excused.)

[Testimony of Sanora A. Joplin, on Behalf of the

Complainant.]

SANORA A. JOPLIN, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Mrs. Joplin, where do you reside?

A. Seventeenth street, 409.

Q. How long have you resided there ?

A. I moved there in December, 1903.

Q. Where did you reside just prior to that time ?

A. Well, I lived on Bannock street for about six

months before I moved there, and before that I lived

in South Boise.

Q. How long have you lived in Boise all together ?

A. Since 1903 ; I came here in June, in the city.

Q. Where did you live prior to that time?

A. South of the river, in what is called South

Boise.

Q. How long have you lived in Idaho ?

A. I came to Idaho in 1879.
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Q. You took up a claim under the Timber and

Stone Act in 1902, did you?

A. I think it was 1902, as near as I remember, in

the fall of 1902, 1 think.

Q. I show you the sworn statement, dated Octo-

ber 2, 1902, and ask you if you signed that paper,

A. Well, that is my signature—I suppose I did.

Q. Is that your signature to the testimony given

on final proof ? A. Yes.

Q. And is that your signature to the cross-exam-

ination attached? A. Yes.

Q. Is that your signature to the deed dated March

25,1903? A. Yes.

Q. Mrs. Joplin, who first called your attention to

the fact that there were timber claims to be taken up,

open to entry ?

A. I couldn't say who I first heard speak about

it ; I might have read it in the papers, I don't remem-

ber. I don't remember the conversation at first at

all.

Q. Did you know Mr. John Kinkaid at the time

you took up your claim?

A. No, sir, I never saw him until after I had

taken it up.

Q. Did you know^ Mr. Louis M. Pritchard at the

time you took up your claim ? A. No, sir.

Q. Did you know Mr. John I. Wells at that time ?

A. Never had seen the gentleman that I know^ of.

Q. Did you know Mr. Patrick Dowms ?

A. No, sir, I never saw him until I took up a

claim.
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Q. Where did you go to locate on this property?

A. It was, I think, as well as I remember, it was

east of Crooked river, east of Mr. Kempner's ranch.

Q. Did you go there alone, or with whom did you

go?

A. I went in company with my son, Andrew F.

Joplin, and I think Mr. Wilson and his wife perhaps

was in the crowd with us.

Q. Do you know Mr. Walter Joplin ?

A. He is my son.

Q. Where did you start from to go up to view

this land?

A. We started from home when we went, but we

had been in the mountains up close to the land fish-

ing and hunting and on a pleasure trip several times

before we had heard of this land, but some time be-

fore we went up we left home.

Q. Did all of these people leave from your house ?

A. No, my son and I went from our home, and

we came into town, and Mr. and Mrs. Wilson went

with us. I think that is the way, as well as I remem-

ber.

Q. Who introduced you to Mr. Downs when you

got up to Kempner's ranch?

A. I couldn't tell you; there was quite a number

of people there from Boise. Mr. and Mrs. Kempner

were there, and I couldn't tell you whether it was

one of those or somebody that was there.

Q. Did you know before you left Boise who would

locate you?

A. No, sir ; I heard there was a locator up there.
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Q. You had no engagement before you went up ?

A. No, sir.

Q. You saw Mr. Downs personally^

A. Yes, sir, I saw liim the morning we went out.

Q. What did you say to him about locating ?

A. Asked him if there was any timber to be lo-

cated in that vicinity that we could go and see and

that day get back to Kempner's, and he said most of

the claims had been taken up, but that there was a

few left that was near.

Q. And he took you out and located you on one

of these claims, did he ?

A. He took out a party ; there was several in the

party that day besides ourselves, and we all went out

to this timber, and he showed us some claims that was

vacant, and he said further on over there—he named

the distance, but I don't remember just how far

—

there was quite a bit of land over there, and if we

wanted to go over we could go over and look at the

claims over there, if we didn 't like those.

Q. You went over one of the claims ?

A. I went over one and the one I went over I

thought the timber was as fine as anywhere in the

country, and so I took that one.

Q. Did Mr. Downs tell you how much you were

to pay him for his trouble ? A. No, sir.

Q. Did you pay him anything?

A. I didn't, not there.

Q. Where did you pay him?

A. I think at Mr. Pritchard's office.

Q. When did you pay him?
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A. When we came dowTi from the mountains

after he located us there.

Q. Was it the next day ?

A. I don't remember whether it was the next day

or a few days afterwards.

Q. How much did you pay him 1

A. I think, as well as I remember, we paid $25

where we got our filing papers.

Q. How did you happen to go to Mr. Pritchard's

office?

A. Well, when he gave us the numbers of the land

after locating us—after showing us the land he gave

us the numbers of the land, and I asked him what

we should do with that, and he said
'

' Take it down to

Boise and get the papers made out," and I said

''Where do we go"? and he said "Go to Mr. Wells'

office and he will fix them for you," and when we
went to the office Mr. Wells said he was busy and he

thought perhaps we could get them fixed at Mr. Prit-

chard's.

Q. Did Mr. Wells take you there ?

A. No, sir.

Q. And who was with you then ?

A. My son and I.

Q. Which one of these two sons ?

A. Andrew. Walter didn't go with us.

Q. This Mr. Wells' office that you went to is Mr.

John I. Wells, the gentleman now present ?

A. I suppose it was ; I didn 't know the gentleman.

They told me it was Mr. Wells' office. I couldn't

remember whether it Avas Mr. Wells or not. It is the
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gentleman I met here. I suppose it is the same. I

didn't know the gentleman at the time we went in

the office; in fact I didn't look at him very much.

Pie told us he was busy and couldn't fix the papers,

so we went to Pritchard's office.

Q. When you went to Pritchard's office did you

give him the description of the land?

A. We handed him the papers, the section and

township, I think.

Q. And he prepared the sworn statement for you ?

A. I couldn 't say whether he did or not.

Q. He prepared all the papers that you filed in

the land office that day?

A. I think so, yes. I couldn't be positive, but I

suppose he did.

Q. When you got to Mr. Pritchard's office was

Mr. Downs there ? A. No, sir.

Q. Was that the occasion I understood you to

say that you paid Mr. Downs, in Mr. Pritchard's

office?

A. I didn't know it was for Mr. Downs at all. I

asked him what the expenses was there, and he says,

*'You pay all expenses to get your papers fixed."

He didn 't tell me what the expenses would be, or any-

.thing of the kind, and when we got the papers we

asked what the fees was, and he told us $25, as well

as I remember I think it was $25.

Q. Did Mr. Pritchard prepare the deed for you

when you sold this property? A. No, sir,

Q. Who prepared that for you ?
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A. I think it was Mr. Kinkaid, as well as I re-

member.

Q. How did you get to Mr. Kinkaid 's office?

A. I understood Mr. Kinkaid was buying claims.

Q. Who told you that?

A. I couldn't say that. It was generally dis-

cussed among the people, but I understood that he

was buying claims, and I went to see Mr. Kinkaid.

Q. And then you took the papers that Mr. Prit-

chard gave you to the land office and filed them ?

A. Yes, sir.

Q. And after several months you went back to

make your final proof ?

A. Went back I think in the March following.

We were notified from the land office.

Q. Had you met Mr. Wells between the time you

made your original filing and the time you made your

proof? A. No, sir, I had not.

Q. You say that you have seen him since or talked

with him since?

A. I have; I think it has been a couple or three

years since. That happened before I met Mr. Wells.

Q. What was the occasion that you met the gen-

tleman at that time ?

A. I couldn't say I met the gentleman, was intro-

duced to him. I think he came into my house, as

well as I remember, and one of my sons told me it

was Mr. Wells, I think.

Q. Did he come to see you about this land ?

A. No, sir.

Q. Did he get you to make a statement the day
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lie came to see you? A. No, sir.

Q. Did he talk about this case when he was there ?

A. I don't remember his talking about it.

Q. Did he talk to you about one of the criminal

cases that there indictments pending in?

A. I don't think he did. If there was any such

conversation I don't remember.

Q. Do 3^ou remember when you went to the land

office and paid in a certain amount of money, the

second time, when you made final proof ?

A. Yes, sir.

Q. How much did you pay?

A. I think it was $400.

Q. Did you pay this money in cash or by check?

A. We paid cash.

Q. Did you get this money out of the bank, or

where did you have it ?

A. I did not. It was my own money.

Q. Where did you get it from?

A. Well, that would be a very hard matter to

state, I guess, where I got every dollar.

Q. As near as jou can remember.

A. My husband had died a couple of years before,

and had left me some money, and I was keeping

boarders, and I had a farm over here, and I had

houses rented, and I also had a grain store and groc-

ery business when he died, and, all together, I man-

aged to save up a little money from the proceeds all

together. That is as near as I can give account for

the money.

Q. And you kept your money right on the prem-
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ises ? You didn't keep any of it in the bank?

A. No, sir, I would rather keep it in a tin can ; I

don't like to risk money in the bank.

Q. And when you went to Mr. Pritchard's office

or Mr. Kinkaid's office to sell this, did he make you

an offer for it ? A. He did not.

Q. What did you say to him?

A. I asked him if he was buying claims, and he

said he was.

Q. How long w^as that before you made your

deed ?

A. I think it was the same day. I think I sold

him the claim before I left the office.

Q. Were you alone when you went there that

time ?

A. No, my son Frederick w^as there—we call him

Frederick sometimes and sometimes Andrew—that

was my older son; Walter didn't go with me.

Q. And he prepared the deed that you signed ?

A. I think he had the deed in blank form and

filled it out when I went there ; that is as I remember.

Q. Did you know Mr. Horace S. Rand?

A. No, sir.

Q. Had you ever heard of him ?

A. Never that I know of.

Q. How much did you receive for this claim?

A. Well, I couldn't say positively w^hether it Avas

$800 or $850 that we got. He said claims had been

selling for $850 when I asked him, but that they had

dropped in price, and 1 don't remember whether I

got $800 or $850.
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Q. Was it $950?

A. No, I don't think so. It might possibl}^ have

been, but I don't think so. As well as I remember,

it was $800 or $850.

Q. Did he give you a check for it or give you
cash ? A. He paid us cash.

Q. And your son sold at the same time ?

A. Yes.

Q. Was Mr. Pritchard there at that time!

A. No, sir, I don't think there was anyone in the

office.

Q. Did you go out to acknowledge this deed be-

fore someone? A. No.

Q. I see the acknowledgment is taken before L.

M. Pritchard.

A. He might have possibly been in there ; I don't

remember. I didn't know Mr. Pritchard and I

didn't know Mr. Kinkaid, and I couldn't say posi-

tively that it was Mr. Kinkaid ; he said his name was

Kinkaid. I have never saw the man since, so I

couldn 't be positive it was Kinkaid ; I only had his

word for it. Mr. Pritchard might have been there,

but I can't remember it.

Mr. GORDON.—We offer in evidence the sworn

statement ; the final proof of Mrs. Joplin ; the cross-

examination attached; the register's and receiver's

certificates, dated March 19, 1903 ; and the deed iden-

tified by Mrs. Joplin, dated March 25, 1903 ; certified

copy of the patent, dated August 23, 1904 ; all to the

southwest quarter of section 33, township 7 north of
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range 8 east, Boise Meridian.

(Marked Plaintife's Exhibit No. 75A to 75G inclu-

sive.)

Cross-examination.

(ByMr. BUNDY.)
Q. Mrs. Joplin, you are a widow lady, I think.

A. Yes, sir.

Q. What is your age?

A. Forty-eight, soon will be.

Q. And you have lived in Boise or vicinity since

'79?

A. Yes, sir, in here and around Boise; I lived

down on the farm twelve or thirteen years.

Q. At the time you went to the land office and

made your first filing you had not made any arrange-

ment, directly or indirectly, in writing or verbal, with

any person, as to what you should do with the land

when you got title to it, had you? A. No, sir.

Q. And that was true at the time you made your

final proof, was it not? A. Yes, sir.

Q. Up to the time you made final proof had any-

body ever suggested to you what you should do with

this land? A. No, sir.

Q. Had you suggested to anyone else what you in-

tended to do with it? A. I had not.

Q. Had you had any talk with anybody about

purchasing the land prior to the time you made final

proof? A. No, sir.

Q. Had you offered to sell it?

A. Not till the time I made final proof ?

Q. Up to the time you made final proof had any-
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body, or any firm, or any corporation, any interest

in the land you were about to get, or the timber on

that land? A. No, sir.

Q. Mrs. Joplin, the Government, by its attorneys

in this case, has filed a complaint here, in which it

charges certain things against certain people, and it

charges that you entered into a wicked and unlawful

conspiracy to defraud the United States out of this

land that you entered, and that you entered into a

conspiracy with Mr. Barber, Mr. Moon, Mr. Kinkaid

and the other defendants for that purpose. Is that

true ? A. It is false.

Q. And the Government charges you in this com-

plaint, together with all the other good people who

exercised their rights for that purpose, of defraud-

ing the United States, and, for the purpose of getting

land which you w^ere to turn over to the Barber

Lumber Company, you w^ent to the land office and tes-

tified falsely in order to get that land. Is that true

or false?

A. It is false. If there was anything false about

it, we was ignorant of the fact.

Q. The particular thing I want to call your atten-

tion to is the charge in that complaint that you en-

tered that land for the benefit of the Barber Lum-

ber Company or some of the other defendants in this

action.

A. I did not. I took it for my own use and bene-

fit and not for the benefit of anybody else.

Q. Mrs. Joplin, how many times have you been

interviewed by the Government officials relative to



1238 The United States of America

(Testimony of Sanora A. Joplin.)

this claim? /"..SM*

A. I never had a word spoken to me.

Q. Never was before the Grand Jury?

A. No, sir; I was invited to go before the Grand

Jury, but I never went.

Q. Have they had any talk with you to-day?

A. No, sir.

Q. This is the first time you have been asked to

make a statement ?

A. This is the first time I have been asked to

make any statement whatever.

(Witness excused.)

[Testimony of Walter Joplin, on Behalf of the Com-

plainant.]

WALTER JOPLIN, produced as a witness on be-

half of the complainant, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Mr. Joplin, I will ask you what your business

is?

A. Ranching, right at the present time.

Q. What is your age ?

A. I will be twenty-nine in July.

Q. What was your business in 1902?

A. Clerk in the grocery business.

Q. Who did you clerk for?

A. E. H. Plowhead.

Q. What was your salary at that time ?

A. $60 or $65 a month. Then I worked prior to
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that for the Shaw Lumber Company, and I was get-

ting ^65 there, if I remember right.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, and ask you if that is your signature to it.

A. I think it is.

Q. And testimony given on final proof by Walter

Joplin, dated May 4, 1903. Is that your signature?

A. Yes, sir.

Q. Is that your signature to cross-examination at-

tached thereto? A. Yes, sir.

Q. Is that your signature to the deed dated May
14, 1903, to Horace S. Eand? A. Yes, sir.

Q. Who first spoke with you about taking up a

timber and stone claim?

A. Nobody in particular. There was a rumor

around town a little, and I would see the paper, and,

of course, I talked it over with my mother first.

Q. Did you know Mr. John I. Wells before that ?

A. No, sir.

Q. Mr. Patrick Downs? A. Yes, sir.

Q. How long had you known Mr. Downs?

A. A couple or three years.

Q. Had you talked with him about it ?

A. No, sir.

Q. Mr. L. M. Pritchard? A. No, sir.

Q. Mr. John Kinkaid?

A. Oh, I knew him, of course.

Q. I mean personally, to talk with him.

A. No, sir.
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Q. Who arranged for the party that you went

with when you went to locate?

A. I arranged it myself as much as any of them.

Q. Who else was in the party %

A. I think George Butler and Ed Bush.

Q. The three of you went together?

A. Yes, sir.

Q. Where and when was the first time that you

met John I. Wells ? A. I don 't remember.

Q. Where did you go to view this land ?

A. Idaho City.

Q. Is that where Kempner's ranch is?

A. Yes.

Q. How far from the ranch did you go to see the

land?

A. I should judge four miles, or five.

Q. Did you have any arrangement to meet any-

body there that would locate you, before you left

Boise ? A. No, sir.

Q. Did you know who was going to locate you?

A. Yes, sir.

Q. Who told you who would locate you?

A. I had heard it from a good many around town.

Q. Did you know what it was going to cost you,

locating fee? A. I had heard that, yes, sir.

Q. Who did locate you?

A. Mr. Patrick Downs.

Q. Where did you meet Mr. Downs?

A. At Mose Kempner's ranch.

Q. Did you agree with him what you should pay

him? A, Yes, sir.
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Q. How much did you agree to pay him ?

A. Twenty-five dollars.

Q. Did you pay him that $25? A. I did.

Q. Where did you pay him—up there or down

here ?

A. I think I paid Mr. Wells down here ; I think

that was the first time I had seen Mr. Wells.

Q. Then you were taken over the land up there

by Mr. Downs ? A. Yes, sir.

Q. And did he show you any particular tract

w^hich you were to locate on?

A. No, he showed me over several claims.

Q. How many claims did he show you over ?

A. Something like four or five.

Q. Why didn't you take the first one that he

showed you?

A. Well, we were going over these claims and I

wanted the best I could get.

Q. When he showed you the first claim did you

say that you didn't want that?

A. No, not particular; I told him I would like to

see others.

Q. And when you got to the claim that suited you,

you told him that it suited it ? A. Yes, sir.

Q. And the others did the same ?

A. Yes, sir.

Q. Did you all locate in a bunch? Were your

claims adjoining? A. I don't remember.

Q. Where did you get the description of your

land? A. Mr. Downs gave it to me.

Q. Did he write it out for you ?
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A. Yes, sir.

Q. Did he give you the description for the other

two gentlemen? A. I don't remember.

Q. Did he put it in an envelope for you?

A. I don't believe he did.

Q. Did he give you a letter to Mr. Wells'?

A. No, sir.

Q. Did he tell you to go to see Mr. Wells ?

A. No, sir.

Q. How did you happen to go to see Mr. Wells ?

A. I asked him.

Q. And did he tell you ? A. Yes, sir.

Q. What did you ask him?

A. Where I should pay the $25.

Q. And he told you to go and pay it to Mr, Wells ?

A. He told me to pay it to Mr. Wells.

Q. That is the John I. Wells who is now present ?

A. Yes, sir.

Q. Where did you see Mr. Wells?

A. I think I went to his office.

Q. Did the other gentlemen that located with you

go to the office at the same time ? A. No, sir.

Q. You went alone? A. Yes, sir.

Q. Did you give Mr. Wells a description of this

property? A. I don't believe I did.

Q. Did you ask him to prepare your papers ?

A. No, sir.

Q. Did you say anything to him about preparing

papers ? A. No, sir.

Q. Who prepared this sworn statement for you

that you filed in the land office?
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A. I think it was Mr. Pritchard.

Q. You hadn't met Mr. Pritchard at this time,

had you? A. No, sir.

Q. Who was it that told you to go to see Mr.

Pritchard? A. I don't remember.

Q. Was it Mr. Wells?

A. No, sir, it wasn't him.

Q. When did you go to see Mr. Pritchard?

A. It was a couple or three days after Ave re-

turned.

Q. And you went to Mr. Pritchard 's office and

he prepared this sworn statement for you, and your

non-mineral affidavit, that paper—did he prepare

that paper for you? A. I think so.

Q. And you took the papers that he prepared for

you to the land office ? A. Yes, sir.

Q. That is your signature to the non-mineral affi-

davit that I showed you? A. Yes, sir.

Q. Now, Mr. Patrick Downs, and these two gen-

tlemen that you mentioned, and yourself, left Kemp-

ner's ranch to go to view this land, did you?

A. Yes, sir.

Q. Were there an}^ others in the party ?

A. No, sir.

Q. Then you never saw Mr. Wells until you re-

turned to Boise ? A. No, sir.

Q. I show you the notice of publication, dated

January 30, 1903, and ask you where you received

that paper, and who prepared that for you?

A. I don't remember.

Q. Did Mr. Wells prepare that paper for you?
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A. I don't tMnk so.

Q. I notice that the witnesses that are named are

Edgar E. Bush, George Butler and Patrick Downs.

Did you give those names'?

A. I don't remember if I did or not.

Q. When you went to the land office who went

to the land office with you ? A.I went alone.

Q. Did Mr. Kinkaid go along? A. No, sir.

Q. Did you know Mr. King, the register of the

land office? A. No, I knew Mr. Garrett.

Q. I notice this first paper that you filed, the

sworn statement, says that you were identified to the

register of the land office by John Kinkaid, attorney.

Mr. BUNDY.—You don't mean to say that Mr.

Joplin says that, do you ?

Mr. GORDON.—It is written in the paper in the

handwriting of the man whom he said drew the

paper.

Mr. BUNDY.—That is your testimony.

Mr. GORDON.—That is apparently the same. I

will ask him. Isn't that all in the same handwriting,

the body of that and

—

Mr. BUNDY.—You had better call Mr. King and

ask him who introduced Mr. Joplin.

Mr. GORDON.—I am just asking the witness.

You say Kinkaid didn't go to the land office with

you? A. I don't believe he did.

Q. Was he there after you got there?

A. I don't remember; he might have been.

Q. Do you remember how much money you paid

the first time you went to the land office ?
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A. $12.50, I believe.

Q. And after several months it came time to make

your final proof? A. Yes, sir.

Q. Do you remember the occasion of going to the

land office then? A. Yes, sir.

Q. And do you remember how much money you

paid into the land office?

A. I think it was $400.

Q. An even $400?

A. Now, I don't remember. It has been so long

ago. I have paid very little attention to it since,

and I don't remember.

Q. Did you pay the money in check or in cash ?

A. I paid in cash.

Q. And where had you been keeping this money ?

A. I had it, worked for it.

Q. How long had you had it?

A. Oh, some of it quite a while.

Q. How long a while ?

A. About a year, a little at a time.

Q. Do you remember how much of it you accumu-

lated in the year you made your final proof?

Mr. BUNDY.—I want to object to that on the

record as incompetent, irrelevant, and immaterial,

for the reason and upon the grounds that the ques-

tions asked b}^ the land office were illegal and im-

proper and asked without any authority of law, that

the witnesses were under no compulsion to answer

them at all unless they wanted to, and that they are

wholly irrelevant, incompetent and immaterial here.

Mr. GORDON.—Q. How much of it had you ac-
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cumulated during the last year preceding your mak-

ing your final proof?

A. I had about six or seven hundred dollars ac-

cumulated.

Q. I am trying to find out, you said you had part

of it a year before.

A. Oh, something like probably $175 or $200.

Q. And you saved the balance of it the last year *?

A. Yes, sir.

Q. Did you borrow any of this money from any-

body? A. No, sir.

Q. Didn't get any of it from your mother?

A. No, sir.

Q. I notice from your cross-examination, given

at the time you made final proof, and which you have

identified as being signed by you, question No. 16,

I wall ask you w^hether this question was asked you

:

''Did you pay, out of your own individual funds, all

the expenses in connection with making this filing,

and do you expect to pay for the land wdth your own

money?" Answer: "Yes, sir." I will ask you if

that question was asked you and w^hether you made

that answer.

Mr. BUNDY.—I object to that as incompetent, ir-

relevant and immaterial, and asked for the sole pur-

pose of impeaching your own witness.

A. I believe it was.

Mr. GORDON.—Q. I will ask you if this ques-

tion was asked you, No. 17: "Where did you get the

money with which to pay for this land, and how long

have you had same in your actual possession?" An-
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swer: "Worked for it, saving for three or four years,

and borrowed part from my mother, Mrs. S. A. Jop-

lin. Some had for year." Did you make that an-

swer ?

A. Yes, sir, but I had loaned her the money and

she gave it back to me.

Q. Now, how long after you made this final proof

did you have any negotiations for the sale of this

property ?

A. Oh, I should judge three or four weeks.

Q. And with whom did you negotiate ?

A. I think Mr. Kinkaid.

Q. Did he come to see you or did you go to see

him? A. I went to see him.

Q. And did he make you an offer for the land ?

A. I think he did.

Q. How much did he offer you?

A. I think he offered me $800.

Q. And did you eventually sell it to him for that

amount? A. No, sir.

Q. How^ much did you get? A. $850.

Q. How many times did you go to see him about

it? A. I think twice.

Q. How far apart were those visits?

A. I think about a week or something like that.

Q. Who did you say that was—Mr. Kinkaid or

Mr. Pritchard? A. Mr. Kinkaid.

Q. And then the second time you went there you

closed the deal with him and made this deed?

A. Yes, sir.

Q. Did he have the deed already prepared when
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you reached the office? A. No, sir.

Q. Did you know Horace S. Rand?

A. No, sir.

Q. Had you ever heard of him?

A. No, sir.

Q. Did you read the deed that jow. signed?

A. I don't remember.

Q. Did Mr. Kinkaid pay you the money in cash

or by check? A. In money,—cash.

Q. $850? A. Yes, sir.

Q. And did you notice that the deed you signed

said that the consideration was $1100?

A. No, sir.

Q. Now, I note that the deed is acknowledged

before L. M. Pritchard. Did you go out to see Mr.

Pritchard with this deed, or was he in the office at

the time?

A. I don't remember, I couldn't say.

Q. You never made any other filing under the

Timber and Stone Act but this one, did you?

A. No, sir.

Q. Were you ever asked to make any other deed

besides this one? A. No, sir.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement of Walter Jo]3lin,

which he identified; his testimony before the land

office on final proof, and the cross-examination at-

tached; the testimony of the other witnesses on final

proof; and Mr. Joplin 's non-mineral affidavit; the

register's and receiver's certificates, dated May 4,

1903; certified copy of patent, dated July 26, 1904;
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and the deed, dated May 14, 1903, identified by Wal-

ter Joplin, running from Walter Joplin to Horace

S. Rand, consideration $1100; all to the west half

of the northeast quarter, and the southeast quarter

of the northeast quarter, and the northeast quarter

of the southeast quarter of section 20, township 7

north of range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 76A to 76Q, in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Joplin, at the time you filed your first

papers in the land office, was there in existence any

agreement, express or implied, written or verbal,

between you and any person, firm, or corporation, by

which you had promised or agreed to transfer to any

person the title you might acquire from the Govern-

ment of the United States? A. No, sir.

Q. Was there any such agreement at the time

you made your final proof? A. No, sir.

Q. Up to the time you made final proof had any

person offered to buy your land from you!

A. No, sir.

Q. Had you offered to sell it to any person f

A. No, sir.

Q. At the time you entered it did you know who

you would sell it to? A. No, sir.

Q. You are charged in the bill of complaint here,

Mr. Joplin, with having entered into a conspiracy

with the defendants in this action for the purpose

of defrauding the United States out of the land you
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entered. Is that true or false?

A. It is false.

Q. And it is further charged in this complaint

that you entered this land, and were induced to en-

ter it, by the Barber Lumber Company, and for their

benefit. Is that true or false?

A. That is false.

Q. And it is charged that you and your mother,

and all the others here, deliberately went to the land

ofl&ce and perjured themselves, to enable them to get

the land to turn over to the Barber Lumber Com-

pany. Is that true or false?

A. That is false.

Q. Had you any connection with any of the de-

fendants in this action of any kind at the time you

filed on this land, made final proof on it, or sold it?

A. No, sir.

Q. A¥ere you induced b}^ any person to enter this

land, other than your own inclination?

A. No, sir.

Q. You understood that Pat Downs and John I.

Wells were partners in the locating business?

A. Yes, sir.

Q. And Downs located you and sent you to his

partner to settle ? A. Yes, sir.

Q. Have you been interviewed at any time in the

past by any of the Government officials relative to

this matter, Mr. Joplin? A. No, I haven't.

Q. Have you to-day? A. No, sir.
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Redirect Examination.

(By Mr. GORDON.)
Q. Have you talked to Mr. Wells about this case %

A. No, sir.

Q. Has he talked to youf A. No, sir.

Q. Has anybody ever talked to you about it I

A. No, sir.

Q. Haven't you talked it over with your mother?

A. No, sir.

Q. And your brothers? A. No, sir.

Q. Never spoken about it at all?

A. Oh, speak about it, being up here is all, but

nothing in connection with it.

(Witness excused.)

[Testimony of Frank P. Weasel, on Behalf of the

Complainant.]

FRANK P. WEASEL, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. GORDON.)

Q. Your name is Frank Weasel?

A. Yes, sir.

Q. What is your occupation, Mr. Weasel?

A. I am a teamster.

Q. Were you in the same occupation in 1903?

A. I was on the ice wagon then.

Q. How long have you resided in Boise?

A. I think since 1900 or 1901; I ain't positive

about which it is.
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Q. Who was the first one that spoke with you

about taking up a claim under the Timber and Stone

Land Act ?

A. I couldn't tell you that. It was general talk.

Q. Did you know Mr. John I. Wells at that time?

A. No, sir.

Q. Did you know Mr. Patrick Downs ?

A. No, sir, I don't know none of them.

Q. Mr. L. M. Pritchardf A. No, sir.

Q. Mr. John Kinkaid?

A. No, sir, I didn't know none of them.

Q. And you w^ent to look at this land before you

entered it? A. Yes, sir, I went over it.

Q. Did you go alone or did you leave here with

some party?

A. I think there was four or five of us, but two of

us onl}^ filed, I think, went after the claims.

Q. Who were of that party?

A. Mr. George Butler, and a feller named George

York, I think, went along, and Mr. Fred Bush.

Q. Wlio arranged for the team ?

A. Why, we w^nt up, I think, on the stage.

Q. Where did you go? A. To Idaho City.

Q. And how far is Idaho City from Kempner's

ranch? A. Well, I couldn't tell you that.

Q. Did you go to Kempner's ranch?

A. Yes, sir, we stayed all night there.

Q. How did you get from Idaho City to Kemp-
ner's ranch.

A. We hired a team as far as the sunmait, and

then went afoot from there.
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Q. How far did you walk?

A. I couldn't tell you that.

Q. Ten miles?

A. I couldn't say how far it is from the summit

to the ranch.

Q. Did you know before you left who was going

to locate you? A. No, sir, wasn't positive.

Q. Did you know who was locating people up

there? A. No, sir, I didn't.

Q. Didn't know that Mr. Downs was locating

people up there?

A. No, sir, a feller said Pat would locate us, and

that was all the name I knew; they called him Pat.

Q. Did you afterwards learn that it was Pat

Downs ?

A. I have learned since that it was Pat Downs.

They just called him Pat; that was all I could say.

Q. Were you a married man at that time?

A. Yes, sir.

Q. Have a family?

A. Yes, sir, four children.

Q. What was your salary driving the ice wagon?

A. In 1903 I think it was $100' or $110 a month—

I don't know which.

Q. Did you have any agreement with Mr. Downs

as to what he would charge you for locating you

after you saw him?

A. No, sir, I think he said it would cost me $25

providing I filed, if I took the claim.

Q. It wouldn't cost you anything if you didn't

file?
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A. No, sir, I never paid him a cent. I give the

money to Mr. Butler to pay him. I was on the ice

wagon, and I give Mr. Butler the money to pay him.

Q. I show you timber and stone land sworn state-

ment, dated April 22, 1903, and ask you if you signed

that paper.

A. Yes, sir, I signed that; that is my signature.

Q. Did you file it in the land office after you

signed if? A. I guess I did.

Q. Do you know who prepared that paper for

you?

A. I don't know; it was an attorney on Main

street.

Q. Was it Mr. Kinkaid?

A. I couldn't say who it was.

Q. Did Mr. Downs, after he located you, give you

a description of the property?

A. No, I don't think so.

Q. When you went to this lawyer's office did you

have a description of the property?

A. I had it.

Q. And you took it to his office?

A. Yes, sir.

Q. Did you go alone?

A. No, I think it was me and the other feller that

took the claim, York.

Q. How long was that after you returned from

Kempner's ranch? A. I couldn't say.

Q. Was it the same day?

A. No, sir, it wasn't the same day; I couldn't

say whether it was the next day or the day after.
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Q. It was in a day or two? A. Yes, sir.

Q. Had you ever met this lawyer before?

A. No, sir.

Q. Did you pay him anything for preparing that

paper for you? A. I think w^e did.

Q. How much did you pay him?

A. I think it w^as a dollar or somewheres along

there.

Q. Do you know how you came to go to his office?

A. I don't remember who directed me there.

Q. I show you notice of publication, dated April

22, 1903. Did the same man prepare that paper for

you?

A. I guess he did. My name is to it. I can't

say very well.

Q. Your name is signed to that.

A. I couldn't say whether he did or not.

Q. Non-mineral affidavit, dated same day—is

that your signature to that? A. Yes, sir.

Q. Did the same gentleman that prepared your

sw^orn statement prepare that?

A. I guess he did.

Q. I show^ you deed, dated 31st of July, 1903,

signed Frank P. Weasel and Nora F. Weasel, to Hor-

ace S. Rand. Is that your signature to that deed?

A. Yes, sir.

Q. And is that the signature of your wife?

A. Yes, sir.

Q. Can't you remember who told you to go to this

man's office, or did j^ou just straggle in there?

A. No, I don't know who told me to go there.
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Q. You haven't an idea? A. No, sir.

Q. Had you met Mr. Wells at that time?

A. No, sir, I don't know Mr. Wells.

Q. Do you know Mr. Wells now?

A. No, sir, not that I know of.

Q. Never spoke to him? A. I don't know.

Q. Ever see that man? That is John I. Wells

(pointing).

A. I saw him since I have been in court.

Q. Ever speak to him?

A. No, sir, I think I haven't spoke to him.

Q. Then the time came for you to make your

final proof. Do you remember that occasion, going

to the land office to make your final proof?

A. Yes, sir.

Q. You paid some money at the land office that

time, did you? A. Yes, sir.

Q. And do you remember whether you paid by

check or cash? A. I paid in cash.

Q. Do you remember how much it was?

A. No, I don't remember just what it was^-what-

ever the amount was.

Q. Have you an idea how much it was?

A. It was over four hundred dollars.

Q. And when did you draw the money out of the

bank with which to pay it?

A. The same day I proved up.

Q. Wlien had you put that money in the bank?

A. I guess I put it in when I first came to this

country, in 1900 or 1901.

Q. Do you know how much you put in when you
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first came here?

A. I don't know, just remember,—it was some-

thing over a thousand dollars.

Q. And you have had that in there all that time ?

A. The biggest part of the time.

Q. In what bank was it?

A. Capital State Bank.

Q. What month in 1901 did you come here?

A. It was in September, I think, as near as I can

remember.

Q, How long after you paid this money in the

land office did you sell the property?

A. Well, sir, it was a short time afterwards, but

I can't tell you just what day.

Q. Do you know to whom you sold it?

A. No, sir, I do not.

Q. Do you know in whose office you sold this

property ?

A. Well, sir, it was between Ninth and Tenth

streets, on the south side of the street.

Q. How did you happen to go to this office to sell

it? A. Well, sir, I don't remember.

Q. Did you tell the man there that you wanted to

sell it?

A. Yes, sir, I wanted to sell it. My family had

poor health and I sold it and went to the coast.

Q. How much did you get for the land?

A. $800 or $850^1 couldn't say exactly which

it was.

Q. Was that paid you in cash?

A. Yes, sir, I think so.
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Q. Did you know Mr. Horace S. Rand?

A. No.

Q. Did you read the deed over that you signed?

A. I don't remember whether I did or not.

Q. How many times had you seen this man to

whom you sold ?

A. I don't remember that I saw him before, or

not.

Q. Was the man that you sold to the same man
that drew your first papers for youf

A. I don't think so; I don't remember; I couldn't

say.

Q. Did I ask you how many times you had been

to his office or seen him with reference to selling this

property?

A. Well, sir, I think I only went there the morn-

ing I sold it.

Q. You only went there on the one occasion?

A. Yes, sir.

Q. Did you take your wife with you that morn-

ing?

A. I think she was there on Main street, and I

think I went out and called her.

Q. Did you ever make any other deed to this

property? A. No, sir.

Q. Did you deposit this money that this gentle-

man gave you in the Capital State Bank?

A. Yes, sir.

Q. The same day you got it? A. Yes, sir.

Q. And did your wife take up a claim?

A. No, sir.
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Q. This was the only claim that you ever took

up under the Timber and Stone Acf?

A. Yes, sir.

Q. Did the gentleman that you sold this property

to have this deed that you signed there already made

out when you went there?

A. He was making something—he made it out, I

guess, when I was there—I couldn't say.

Q. You don't know whether this man that made

this deed out and to whom you sold this property was

the same man that made your other papers out?

A. No, sir, I couldn't tell you that.

Q. How much money did he give you in cash that

day? A. It was $800' or $850.

Q. Do you remember of going before a notary

public and acknow^ledging this deed?

A. No, I don't remember.

Q. How many people were in the office besides

yourself and wife when you signed this deed?

A. I couldn't say, one or two, I couldn't say

which.

Q. You say you don't know that you ever saw

Mr. Kinkaid or Mr. Pritchard?

A. No, sir, I might have seen them, but I don't re-

member.

Mr. GORDON.—We offer in evidence the follow-

ing papers, identified by Mr. Weasel : The sworn

statement; the non-mineral affidavit; the deed; the

final proof, and the cross-examination thereto; also

the notice of publication ; the testimony of the other

witnesses on final proof; the register's and receiver's
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certificates, dated July 13, 1903; and certified copy of

patent, dated July 26, 1904; all to the southeast

quarter of section 31, township 7 north of range 8

east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 77A to 77N, in-

clusive.)

Q. This $105 that you received for driving the

ice wagon per month, you had to furnish your own

team, didn't you?

A. Yes, sir, it was either $105 or $110 per month.

Q. And you got that for your own services and

that of one or two horses and a wagon ?

A. Two horses and a wagon, yes, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Weasel, as I understand it, you paid your

own way up on the stage ? A. Yes, sir.

Q. Paid your own team that you hired up there ?

A. Yes, sir.

Q. And back to the land office, and paid the fil-

ing fees at the land office ? A. Yes, sir.

Q. Paid your publication fees for publishing

notice in the paper? A. Yes, sir.

Q. And paid for the land to the Government

when it came time for final proof?

A. Yes, sir.

Q. All those payments were made by yourself

and for yourself % A. Yes, sir.

Q. And with money derived from your own

labor, and no one else had any interest in it I

A. No interest whatever.
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Q. The Government of the United States has

charged you, Mr. Weasel, with having entered into

an agreement with the defendants in this action,

whereby you agreed to enter some lands for them,

to go to the land office and swear falsely, so that you

could get title, and when you got title turn it over to

the Barber Lumber Company or such person as they

should direct. Is that true or false ?

A. It is false.

Q. Up to the time you made final proof had any-

one ever had any talk with you about buying your

land, or had you ever had any talk with anybody

about selling it? A. No, sir.

(Witness excused.)

[Testimony of Ery A. Wilmot, on Behalf of the

Complainant.]

EEY A. WILMOT, produced as a witness on be-

half of the complainant, being first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Where do you reside, Mr. Wilmot?

A. I reside at Sunnyside, Idaho.

Q. How long have you resided there?

A. Since the 18th of May a year ago last.

Q. Where did you reside in 1902?

A. In Boise.

Q. How long had you resided here then?

A. About twenty years ago last fall since I first

came here.
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Q. What was your occupation in 1902 %

A. I was a contractor and builder.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you? A. Yes, sir.

Q. You never took up but the one claim ?

A. That was all.

Q. And did you know Mr. John I. Wells at the

time you took the claim up ?

A. Yes, sir, I believe I knew him some time be-

fore.

Q. Do you know who first spoke with you about

taking up a timber claim?

A. Well, I think Mr. West did, but there was a

good deal of talk; I heard some other talk besides.

Q. Mr. Dean West?

A. I believe that is his name.

Q. What did Mr. West say to you about it ?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and asking for hearsay

evidence from a person not a party to this action.

Q. What did Mr. West say to you about it?

A. I don't remember just the conversation.

Q. Well, did he tell you that you could take up

a claim and that there would be a certain amount

in it for you?

Mr. BUNDY.—I object to that as leading, and ask

that the witness be asked to testify to the conversa-

tion.

A. He told me there was several parties taking

up timber up there, and that there was more to be

taken; what he said about the price I don't remem-
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ber.

Q. Do you remember whether or not he told you

that there was $250 in it for you ?

A. My father had taken a piece, and he told me
some of the circumstances in regard to it.

Q. What did he tell you?

Mr. BUNDY.—That is objected to for the same

reason, and hearsay.

A. He told me that if we took up land there that

there might be a possibility of making about a thou-

sand dollars apiece out of it, to take it and stay with

it—something to that effect.

Q. I will ask you w^hether or not Mr. Dean West

told you that j^ou could take up this claim and turn

it over and make $250 over and above all it cost you %

A. No, not at that time.

Q. Did he tell you that at any time ?

A. Yes, sir.

Q. When did he tell you that?

A. It was after I located.

Q. How long after you located?

A. I don't remember just how long.

Q. Was it the same day ? A. No, sir.

Q. Did he say anything about where you could

get the money to make final proof with?

A. No, sir.

Q. Did anybody tell you where you could get the

money to make final proof ?

A. Not at that time.

Q. Well, at any time?

A. Yes, I believe I was told, but I don't remem-
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ber who by.

Q. Did 3^ou use your own money with which to

make final proof ? A. No, sir, I did not.

Q. Where did you get the money from?

A. I believe Mr. Wells gave it to me.

Q. Do you mean Mr. John I. Wells, the gentle-

man present here? A. Yes, sir.

Q. Did Mr. Wells tell you himself that he could

let you have the money with which to make your

proof? A. I think he did.

Q. Where did he tell you that?

A. On the street.

Q. Did he make the suggestion himself? Did

he come up to you and tell you that he would lend

you this money?

A. No, I don't think that he suggested it him-

self.

Q. You suggested it to him ?

A. Well, I think I made the suggestion myself.

Q. What was the suggestion ?

A. I asked him if he knew where I could get

money to make the final proof; told him that I was

using my own money contracting; and he said he

believed he did, he said he could get it for me.

Q. Did he give it to you there?

A. No, sir.

Q. When did he give it to you?

A. About a week afterwards.

Q. Was that the same day that you made final

proof? A. No, sir.

Q. How long before you made final proof?
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A. Some three or four days.

Q. Did you give him a note for it?

A. No, sir, I did not.

Q. Did you pay him any interest for if?

A. I believe not.

Q. To whom did you sell this property?

A. I don't know their names—some party that

resided in Spokane. In my first evidence, I stated

there that I didn't see the name on the paper, but I

did. I wish to correct that first statement. I don't

remember the name, I can't remember.

Mr. KEIGWIN.—Q. You think now that you

did see the name on the paper ?

A. Yes, sir.

Mr. GOEDON.—Q. It was to A. E. Palmer, was

it? A. Well, sir, I couldn't say.

Q. Well, with whom did you negotiate for the

sale of this land?

A. Why, I believe, to the best of my recollection,

it was with Mr. Pritchard.

Q. How long had 3^ou known Mr. Pritchard?

A. Probably a year or such a matter.

Q. Had you ever had any business with him ?

A. Yes, sir.

Q. What was the business that you had with him ?

A. Making out papers, signing papers before

him.

Q. Acknowledging deeds before him, do you

mean? A. Yes, sir.

Q. That was Mr. L. M. Pritchard, was it ?

A. Yes, sir.
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Q. How long after yon paid your money into the

land office, the four hundred and some odd dollars,

did you talk with Mr. Pritchard about the sale of

this land?

A. I don't remember just the dates, or how long

it was.

Q. Well, was it a week, or tw^o weeks, or a month,

or how^ long*?

A. Something, I think, about a month.

Q. And did he pay you there when you signed

the deed ? A. He did.

Q. And how much did he give you in cash?

A. I think it was $250.

Q. Mr. Wells wasn't there at that time, was he?

A. No, sir.

Q. There wasn't anything said about Wells'

money at that time, w^as there I A. No, sir.

Q. Was that the only talk you had had with Mr.

Pritchard about the sale of this property?

A. It was.

Q. Now^, state whether or not that sale was made

in compliance with an understanding that you had

some time x:>rior to that, that you were to turn this

land over to Wells or Kinkaid or whoever Wells told

you to. A. No, I don't believe it was.

Q. Didn't you understand when you got that

money from Wells that you would turn that prop-

erty over to him or whoever he told you to?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, it appearing that the

money was gotten from Wells after filing was made.
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A. I understood that I could, yes, sir.

Q. Did you understand that you were under

obligation to?

A. No, I didn't understand it that way.

Q;. Had you ever borrowed any money from

Wells before? A. Yes, sir, small amounts.

Q. How many times?

A. Two or three times.

Q. Did you tell him when you would repay this

$400? A. Yes, sir.

Q. When did you tell him?

A. As soon as I made my proof.

Q. You told him at the time you made your

proof. Did you tell him as soon as you made your

prof you would return it ? A. Yes, sir.

Q. And then as soon as you made your proof did

you turn your certificate over and get the money

from Pritchard?

A. I believe that is correct.

Q. And then it was after that sometime that you

made the deed, was it ? A. Yes, sir.

Q. Then you went to the land office and paid in

your $412, and made your proof, and went from

there to Pritchard 's office and turned the receipts

over that they had given you at the land office. Is

that what I understand? A. Yes, sir.

Q. How long after that was it that you went to

Pritchard 's office and made the deed?

A. As I stated once before, I think it was about a

month.

Q. Did you ever make but the one deed ?
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A. I believe that is all.

Q. Do you remember who prepared your sworn

statement, the first paper that you filed in the land

office? A. Yes, sir.

Q. Who prepared that for you?

A. I done it myself.

Q. Do you remember who located you on the

land? A. Yes, sir.

Q. Who ? A. Mr. Patrick Downs.

Q. Did you know before you went up to the land

that Mr. Patrick Downs would locate you?

A. I knew he was there, yes, sir.

Q. AVho told you he was there ?

A. One of the men that went with the team.

Q. Who went with the team?

A. I mean one of the parties that went with the

team, Mr. Allen.

Q. What is Mr. Allen 's name ?

A. Homer.

Q. And who else was along?

A. I don't remember.

Q. Were only the two of you together?

A. I think there was either four or five.

Q. And where did you go to see this land ?

A. We Avent, I think it was north of Idaho City.

Q. Did you stop at Kempner's ranch?

A. No, sir.

Q. Where did you meet Mr. Downs ?

A. Up at Idaho City.

Q. Did you go away from Idaho City to see this

land? A. Yes, sir.
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Q. How far? A. Some four or five miles.

Q. And did he show you any particular claim, or

did he give you your pick of all that you saw?

A. I remember him showing us several pieces; I

don 't remember as there was any particular claim, or

anything of that kind.

Q. Did he take you out and show you a claim and

say "This is the one you are to locate on?"

A. No, sir, I don't think so. He showed me one

piece, and showed me the corners, and asked me if

that would suit me.

Q. And you said it would?

A. I think it did ; it looked good to me.

Q. And that is really the only one that he showed

you? A. Just the one, yes, sir.

Q. And he gave you a description of that there ?

A. He did.

Q. Didn't you pay Mr. Wells or Mr. Downs for

locating you? A. I believe I paid Mr. Downs.

Q. Did you pay Mr. Downs or Mr. Wells?

A. I might have left the money here with Mr.

Wells when I came back.

Q. What is your recollection? Didn't you leave

it with Mr. Wells when you came back?

A. I believe that Mr. Downs stated when we left

there that if we found those pieces vacant and could

file on them, we could leave the location fee with

Mr. Wells.

Q. Then he didn't know whether they had been

filed on or not, and you had to go to Mr. Wells'

office to find out ?
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A. He didn't know whether they would be

vacant when we returned.

Q. Did you go to Mr. Wells to see if they were

vacant? A. I think we did at that time.

Q. And was it then that you left the money with

Mr. Wells ? A. I paid my money right there.

Q. Did the other gentleman pay right there ?

A. I don't know ; I couldn't say as to that.

Q. Did Mr. Wells prepare anj^ papers for you to

file in the land office

?

A. He didn't mine.

Q. Did he for the other gentleman?

A. I couldn't say.

Q. Were you there all the time the other gentle-

man was there? A. No.

Q. You left the other gentleman there?

A. I think that is correct.

Q. I show you deed, dated June 24, 1903, made

by Ery A. Wilmot and Mary E. Wilmot, to A. E.

Palmer, consideration $1000, and ask you if you

and your wife signed that deed.

A. Yes, sir.

Q. That is the signature of yourself and wife?

A. Yes, sir.

Q. And you acknowledged it before L. M. Pritch-

ard? A. Yes, sir.

Q. Did your wife go to Mr. Pritchard's office

with you ? A. She did.

Q. And did Mr. Pritchard have this deed there

when 3^ou arrived? A. I think so.

Q. Where is your wife now?

A. She is in Sunnyside.
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Q. Do you know whether she has been summoned

here or not? A. I think not.

Q. Did she take up a claim? A. No, sir.

Mr. GORDON.—We offer in evidence the deed,

dated June 2-J:th, identified by Mr. Wihnot as having

been executed by himself and wife ; also the certified

copy of patent, dated January 28, 1904, and the cer-

tificate of recordation.

Mr. BUNDY.—You didn't give the dates of the

other papers.

Mr. GORDON.—They were in the files of the

Borah trial, and are in the files now, and I have

made diligent search and have not been able to find

them, and if we find them later we will offer them.

Mr. BUNDY.—I ask that all of the evidence of

this witness be struck out relative to any entry of a

timber and stone claim, for the reason and upon the

grounds that the records of the land office are the

best evidence of dates and of proceedings taken in

such matter, and state that counsel for the defend-

ant didn't make the objection before, assuming that

they would be offered, as has heretofore been done.

This man didn't testify in the Borah trial at all,

did you?

The WITNESS.—No, sir.

Mr. GORDON.—I understood that was where the

papers were, that they were exhibits on file there.

The WITNESS.—1 was summoned, but I didn't

testify.

(Wilmot papers marked Plaintiff's Exhibit No.

78A to 78E inclusive.)
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Mr. KEIGWIN.—Do I understand you, Mr. Wil-

mot, to say that before you made your first applica-

tion for this land you had an agreement or under-

standing with Mr. Wells that you were to borrow the

money from him and transfer the land to him?

A. I didn't have any understanding.

Q. You had that understanding afterwards, did

you, after you had made your first application ?

A. Yes, sir.

Q. Now, at the time you paid him the $25, did

you have any such agreement with him?

A. Not at that time, no, sir.

Q. Was there an arrangement at that time that

when you got ready to prove up he would furnish

you the money, and that you were to get something

like $440 or $460 for it?

A. Not with Mr. Wells, no, sir.

Q. Was there with anybody ?

A. Well, no. I heard that I could do that if I

w^anted to, but I didn't have any idea of doing it at

that time.

Q. Do you remember in the month of March,

1907, that you made a statement in response to some

questions asked you by the then United States At-

torney, Mr. Ruick, in regard to this transaction ?

A. I remember giving some evidence, yes, sir.

Mr. BUNDY.—It wasn't evidence, I guess, Mr.

Wilmot.

A. Well, making some statement.

Mr. BUNDY.—You weren't in court, were j^ou?

A. No, I was not in court.
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Mr. KEIGWIN.—Q. Do you remember on that

occasion, after you had given an account of going up

to the land—I will show you this paper, which pur-

ports to be a statement made by you in March, 1907,

and ask you if 3'ou have seen that paper before ?

A. I may not have seen this one, but I saw one

like it.

Q. Did you read that paper over to-day ?

A. Yes, sir, I did.

Q. Is that paper correct?

A. Not all, I w^ould think.

Q. In what particulars is it incorrect?

Mr. BUNDY.—I object to that as incompetent, ir-

relevant, and inmiaterial, handing to a witness a

typewritten statement and asking whether or not it

is correct, and I request that counsel call the atten-

tion of the witness to any particular part of it which

they desire to interrogate him about.

Mr. KEIGWIN.—I want the witness to point out

wherein this statement is incorrect.

Mr. BUNDY.—It now appears that the statement

which counsel has, and w^hich is lying on the table,

consists of a number of typewritten pages apj)arently,

which has not been identified or offered in evidence,

and I object to his asking the witness such whole-

sale questions as to state wherein it is incorrect.

Mr. KEIGWIN.—Q. Mr. Wilmot, do you desire

to point out any particulars in which this statement

is incorrect ?

Mr. BUNDY.—You have a perfect right to take

all the time you want, Mr. Wilmot, to look that state-
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ment over. If it is not right you are not bound by

it.

Mr. KEIGWIN.—Counsel for the complainant

would like to inquire whether, in the conception of

Mr. Bundy, this is a witness for the Government or

their witness.

Mr. BUNDY.^-It is a witness for the Govern-

ment.

Mr. KEIGWIN.—Counsel for the Governmeiiit

object to Mr. Bundy giving the witness any advice

in the matter.

Mr. BUNDY.—AVell, if you knew anything about

your profession you would know that it is the dut)^

of counsel to tell any witness his privileges and

rights, and I shall do it as long as this examination

goes on.

Mr. KEIGWIN.—Counsel for the complainant

very cheerfully take the advice of counsel for de-

fendants as to their knowledge of their profession,

and are perfectly willing to be instructed b}^ him.

Mr. KEIGWIN.—Q. Now, Mr. Wilmot, didn't

you read that statement over this morning'?

A. I did.

Q. Didn't you say that it was substantially cor-

rect?

A. I said it was, outside of several particulars.

Here is one right here. The question is asked, ''He

told you there was a chance to make some easy

money?" The question was "Yes, sir." I would

like to add to that that I was looking for an invest-

ment ; that was my business.
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Q. That is what you said to the district attorney?

A. I don 't think they put in the full answer that

I gave.

Q. Xow, Mr. Wilmot, I can show^ you the point

I have in mind, and I think it is the only thing in

. aich there is any doubt. On the third page of this

statement, the second question, will jom read that and

see if there is anything there that you wish to cor-

rect ? A. The third question from the top ?

Q. Yes. You have an answer there that that

was after we returned.

A. I answered that in ni}' statement a few^ mo-

ments ago.

Q. Mr. Wilmot, I wdll ask you this question. Do

you remember that this question was asked you on

that occasion, and this answer given, which I now

read?

Mr. BUNDY.—Asked by whom, wdien, and w^here ?

I object to it unless those conditions are complied

with.

Mr. KEIGWIN.—Mr. Wilmot, this is the ques-

tion: "Just what was the agreement with Wells af-

ter your return?" Answer: "Well, I understood it

was, wiien we got ready, he was to furnish the money

to prove up, and we was to turn the claim over to

him, but I didn't intend to at the time. My first

intention was to take it and hold on to it, but I got

crippled a little in money matters, and I took it."

Do you remember that this question was asked you

and this answer given on the occasion of your

interview^ with Mr. Ruick ? A. Yes, sir.
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Q. Is that answer correct?

A. It is correct.

Q. Do you remember that this question was asked

you and this answer given, which I now proceed to

read :
" Q. What were you to get for it ? A. I for-

get just the figures; I think it was something like

$440 or $460."

Mr. BUNDY.—Counsel for the defendant further

objects to this method of examining a witness by a

written statement not in evidence, made at some

place not indicated, at some time not specified, and

further objects to calling the witness' attention to

isolated questions, without the questions going before

to explain what is meant.

A. I can 't remember ; that has been quite a while

ago. Some things there are plain and I can remem-

ber, but some of them I can't.

Q. What is the fact? Was there any such ar-

rangement or not, as indicated by this question and

answer ?

A. I believe I made that statement here once be-

fore.

Q. You don't know, then, whether you made this

statement to the district attorney, in March, 1907, or

not? A. I don't remember it, no, sir.

Q. If you did make it was it true or not ?

Mr. BUNDY.—I object to that as incompetent, ir-

relevant and immaterial, asking him a hypothetical

question, whether it is true or not, if he doesn't re-

member making it.

A. It is a hard matter to remember those circum-
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stances, very hard.

Q. I will ask you then if, on the occasion of this

interview with the district attorney, in March, 1907,

this question was asked and this answer given, which

I proceed to read: "Q. And you had that under-

standing with him at th^ time you gave him the $25 %

A. I didn't, but the other boys did, because they

told me so afterward. I had the understanding with

him afterward." Q. Before you got the money?

A. Yes, sir." Do you remember that?

A. I believe I do, yes, sir.

Q. That was true at the time you gave it %

A. I think it was.

Q. And it is true yet, I suppose?

A. To the best of my knowledge.

Mr. BUNDY.—I ask that that portion of the wit-

ness' evidence as to what the other boys told him

be struck out, as incompetent, irrelevant and hear-

say.

Q. Who did you mean by the other boys in that

answer ?

A. I meant the other boys that were with me when

I located.

Q. Have you mentioned them in your testimony

here to-day?

A. One of them—Mr. Allen.

Q. Who else was with you?

A. I don't remember their names.

Q. How many were in the party?

A. Either four or five.

Q. Did you take contiguous or adjoining claims?
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A. I believe they were, yes.

Q. Was Sam Marcum one of the party ?

A. I couldn't say; they were strangers to me en-

tirely.

Q. Was Joe Cox one of themf

A. No, sir.

Q. Then you do not remember the name of any-

body who went with you except this Mr. Allen ?

A. Allen.

*Q. But these other men who went with you told

you that they had the understanding that they were

to get the money from Mr. Wells?

A. I got that through Mr. Allen. Mr. Allen was

a friend of mine at that time.

Mr. BUNDY.—I object to what he got from Mr.

Allen, as incompetent, irrelevant and immaterial and

hearsay, and ask that it be struck out, coming in

before objection could be made.

Q. Did any of the other men say anything to

you about that? A. No, sir.

Q. Well, then, as I understand, it was Mr. Al-

len who told you what the understanding of these

other men was?

A. Yes, sir, he was the one that told me.

Mr. BUNDY.—I ask that that be struck out, it

appearing that Mr. Allen is telling something about

the understanding of some four persons, and doubly

hearsay.

Q. Mr. Allen is Mr. Homer Allen ?

A. Yes, sir.

Q. Where does he live ?
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A. I couldn't tell you that now.

Q. How long has it been since you have seen

him ?

A. Wh3% about six years, I think ; something like

about six years.

Q. Do you know whether he lives in this town?

A. I heard he was in Minneapolis, Minnesota,

once; I heard he was there.

Q. Do you know whether he is a resident of

Idaho? A. I don't believe he is.

Q. You don't know where he is?

A. No, sir, I don't.

Q. Do you remember w^ho directed you to go to

Mr. Pritchard's office?

A. I don't remember now.

Q. Had you ever been to Mr. Pritchard's office

Defore you went there to sign this deed?

A. Yes, sir.

Q. Do you remember, in this examination taken

by the district attorney, March 18, 1907, that this

question w^as asked you and this answer given, these

questions wTre asked you and these answers given,

referring to your receipt: "Q. You turned the re-

ceipt over to Pritchard ? A. Yes, sir. Q. Who di-

rected you to go there? A. Mr. Wells. Q. Had

you been there before you went to the land office?

A. No, sir." Do you remember these questions and

answers ?

A. I remember some of them, 5^es, sir.

Q. Are they correct?

A. I had been there to Mr. Pritchard's office be-
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fore. I answered quickly and not correctl}^

Q. How about Mr. Wells directing you to go

there ? Is that true or not ?

A. Well, sir, I can't state. I don't remember

whether I w^as correct in that answer or not.

Q. Do you remember now, independently,

whether or not you went to Mr. Pritchard's office

under the direct advice or suggestion of Mr. Wells,

or for some other reason?

A. I w^ent there, I know, with the intention of

signing these papers.

Q. How did you know that those papers were

there ?

A. Somebody telephoned me at my home, told

me that they were there to be signed.

Q. Who telephoned you?

A. I don't remember.

Q. Do you remember that, on the 19th of March,

1907, 5^ou had an interview with the then United

States Attorney, Mr. Ruick, in the presence of B.

W. Oppenheim, being the day after the interview

concerning which you have just been questioned?

A. I remember of having just one interview of

any kind only ; that is all I remember of.

Q. You don't remember going back the next day?

A. No, sir, I do not.

Q. Do you remember that on the occasion of the

interview which you do remember, that you w^ere

asked concerning the deed, which has been put in

evidence, and concerning the circumstances under

which it was signed by you, that these questions w^ere
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put to you and these answers ^iven by you, which

I now read: ''Q. Did 3'Ou read any other portion

of the deed? A. I did not. Q. Do you know

whether the blanks in the remaining portion of the

deed were filled out at that time ? A. No, sir, I do

not. Q. Did you see your name in the deed. A. I

believe not. Q. Why didn't you see the other por-

tions of the deed? A. Well, he had it folded and

said it was all ready for my signature. Q. As I

understand you, he had the top of the sheet folded

back out of your sight, down to the part where the

description had been written in. A. Well, just a

little above that. The county and state— Q. On
the line where the county and state in which the

land is situated are named? A. Yes. Q. Who
held this deed in this form? A. Mr. Pritchard.

Q. Then the description is the only portion of the

deed that you were given an opportunity to read.

Is that correct? A. Yes." Do you remember

those questions and answers, or anything substan-

tially corresponding to those questions and answers ?

A. I remember them.

Q. Did you give those answers as I have read

them ?

A. Yes, sir, I remember answering those.

Q. They are correct?

A. I won't say it is correct entirely, but it is as

near as I can remember. There is one question there

that doesn't cover the question I answered awhile

ago—the question in regard to covering the party's

name which the deed was given to—it doesn't cover
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that part of it. I did see the party's name that the

deed was given to, as I stated awhile ago in my state-

ment here.

Q. Do you remember, on the same occasion, that

these questions were asked you and these answers

given, which I now read: "Q. Did you make any

effort or make any request for permission to read

the other portions of the deed ? A. Well, in a very

few moments after my wife signed, I requested him

to see it. He said no, that it was all proper any-

way, that it was a form that they went through, and

people could not see too much, or something to that

effect. I do not just remember the language used,

but this is the understanding that I got of it any-

way, that he didn't wish me to see it, and conveyed

the idea to me that it was all right. Q. So neither

you nor your wife read any portion of the deed ex-

cept the description? A. That was all." Do you

remember those questions and answers'?

A. I don't remember making any such statement

as that.

Q. Would you say that 3^ou did not make it?

A. No, I won't say tJiat I did not make it.

Q. Well, was it true, whether you made it or

not?

Mr. BUNDY.—That is objected to as incompe-

tent, irrelevant and immaterial.

A. I don't remember; it is so far back that it is

hard to remember.

Q. Well, is that all the answer you can give to

that, Mr. Wilmot ?
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A. Well, I don't like to state au3^thiug that isn't

a fact, and, not being able to remember the circum-

stances, why I can't make any statement.

Q. Mr. Wilmot, at the time you had this inter-

view with the district attorney, it was your inten-

tion to tell the truth as nearly as you could remem-

ber, was it not? A. It sure was.

Q. And if in fact you did make those statements

you now believe that the,y were true *?

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, and not a proper way of

putting in evidence.

A. They probably were.

Q. That is, you believed at that time that they

were ? A. To the best of my knowledge.

Q. And that was two years ago, when your rec-

ollection of these matters was presumably fresher

than it is now? A. Yes.

Mr. KEIGWIN.—Counsel for the complainant

give to Mr. Bundy the report of the interview with

Mr. Wilmot, concerning which he has been ques-

tioned in this examination.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Wilmot, how many times have you been

interviewed by Government officials,relative to your

recollection of this timber and stone entry, includ-

ing this time ?

A. I think it is twice; it may possibly be three

times.
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Q. And this time, on or aiboiit March 18, 1907,

which you have been asked about, was it on or about

the time the Grand Jury was in session?

A. I believe it was.

Q. Were you before the Grand Jury as a witness ?

A. When Mr. Borah was tried ?

Q. No, he wasn't tried before the Grand Jury.

Were you before the Grand Jury?

A. Yes, sir.

Q. HoAv many times? A. Once.

Q. Was that at or about the time you made this

statement, March 18, 1907?

A. I couldn't say; I was examined once before

Mr. Ruick.

Q. Was that before you went into the Grand

Jury or after? A. It was before.

Q. Then after you had gotten through talking

with Mr. Ruick you w^ent to the Grand Jury?

A. Yes, sir.

Q. At the time you went and were examined be-

fore Mr. Ruick did he swear you?

A. No, sir, he did not.

Q. Was it in his private office?

A. Yes, sir.

Q. Was anyone else present?

A. Yes, sir.

Q. Who?
A. I don't know; there was two parties there.

Q. As you understood, the stenographer and spe-

cial agent of the Government?

A. Yes, sir.
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Q. Had you ever seen this typewritten statement,

consisting of eleven pages, from the time you made

this statement to Mr. Ruick until to-day?

A. No, sir.

Q. Will you pretend to say that all that you told

Mr. Ruick is in this statement?

A. No, sir, it isn't all there, I am satisfied.

Q. You are satisfied it is not all there?

A. Yes, sir.

Q. Did Mr. Ruick at that time make any threats

to you about what would be done in the matter of

indicting you if you didn't testify as to what he

desired? A. Yes, sir.

Q. You may state fully on the record what he

said to you in that respect, Mr. Wilmot.

A. He told me that they knew the truth of the

matter all the w^ay around, that there was no way

of getting around it. I told him as far as I was

concerned he would get the truth and nothing more.

Q. Did he state to you at that time, in substance,

tliat they had positive evidence that money had been

furnished by John I. Wells to prove up, and that

that made your timber and stone entry fraudulent ?

A. I believe he did; I know he said something to

that effect.

Q. And did he say, in substance, to you, that if

you would come through and tell the truth about get-

ting this money from John I. Wells, that they

w^ouldn't prosecute you?

A. I don't remember his making any such state-

ment.
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Q. In substance tliat ?

A. In substance I understood it was tliat way.

Q. It was understood that if you w^ould testify

as Mr. Ruick requested you to, you would be im-

mune from prosecution? A. Yes, sir.

Q. And was this statement of March 18, 1907,

made by you, in so far as this does contain your

whole statement, with that understanding of immun-

ity? Was this statement which you made to Mr.

Ruick, a part of which appears here in typewritten

form, made to him under that understanding and

agreement of immunity on your part ?

A. I believe it was; I won't say positively.

Q. So far as your part of it was concerned?

A. That is what I understood.

Q. That was the understanding you had when

you made it ? A. Yes, sir.

Q. Mr. Wilmot, you have told us that in talking

to Mr. Ruick you intended to tell the truth, and

you have to-day intended to tell the truth?

A. Yes, sir, as far as I can remember.

Q. Isn't that also true at the time you made your

application to enter this land, didn't you at that

time intend to tell the truth? A. I did.

Q. Isn't it true that at that time you did tell

the ti-uth, the first application?

A. Yes, sir.

Q. And at the time of making that first appli-

cation you testified, did you not, before the land

office, that at that time you had no understanding or

agreement of any kind, with any person, firm, or
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corporation, by which the title you might acquire

from the Government would inure in whole or in

part to the benefit of any person except yourself ?

A. At the time I filed it, yes, sir.

Q. That statement was absolutely true, was it

not? A. Yes, sir.

Q. And at the time you went up you paid all your

own expenses? A. Yes, sir.

Q. You hired a team and paid your share ?

A. Yes, sir.

Q. You returned to the land office and paid your

filing fees, did .you, at the land office?

A. I did.

Q. You paid for publishing the notice?

A. I did.

Q. And you paid a $25 locating fee ?

A. Yes, sir.

Q. And at the time of making each of these sev-

eral payments had you any agreement outstanding,

mth any person, express or implied, by which they

w^ere to get any interest in the land you were enter-

ing? A. Not at that time.

Q. And at that time had anybody asked you to

sell them any interest in that land?

A. No, sir.

Q. Had you at that time offered to sell anybody

any interest in that land? A. No, sir.

Q. Did you, at that time, know yourself to whom
you were going to sell the land? I am speaking of

the time you filed.

A. I aimed to keep it as an investment. That
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was my object when I took it.

Q. I think you testified here that you had a con-

versation with Mr. West, and also with your father,

and in that conversation with your father it was
suggested that if you made this entry and held it,

it would be worth $1,000 more than it cost you.

A. Yes, sir.

Q. At the time of making your entry had you

any idea of anything except to hold it as an invest-

ment until such time as you could make a profit?

A. Not at that time.

Q. After you had made your filing, you say your

business absorbed your money and you didn't like

to take the money out of your business when it came

time to make final proof?

A. Yes, sir, that is correct.

Q. So that you availed yourself of an opportun-

ity which you had heard existed of getting the money
from John I. Wells? A. Yes, sir.

Q. And it was the understanding that if you did

avail yourself of that opportunity, that after final

proof, you could sell it to somebody and get $250 in

addition to what AVells had already given you?

A. Yes, sir.

Q. That is the straight fact, isn't it?

A. Yes, sir.

Q. And at the time you made your filing you

didn't know that you were going to be short of

money, and you didn't expect to get money from
Wells? A. No, sir, not at that time.

Q. So that the statement you made in the land
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office at the time you made apiplication to purchase

this land, that you did not have any agreement with

any person, firm, or corporation, by which the title

to the land which you might acquire from the United

States would inure to any person, firm or corpora-

tion, w^as exactly true? A. Yes, sir.

Q. And that is your evidence here to-day?

A. Yes, sir.

Q. And if this statement contains anything con-

trarj^ to that statement, this statement isn't true. If

this typewritten statement, made before Mr. Ruick,

contains anything that could be construed in any

other way than that, then you were not correctly

recorded. Isn't that right? A. Yes, sir.

Q. In looking over this to-day, this statement,

purporting to be a statement before Mr. Ruick, who

was present with you to-day when you looked this

over ?

A. Why, Mr. Wade there I believe was in the

office.

Q. The special agent of the Government?

A. Yes, sir, I went all through it.

Q. From that examination, going through it, are

you prepared to say that a large portion of the con-

versation you had with Mr. Ruick is not set out in

this statement?

A. There was some of it I know that isn't set out

in there.

Q. Wouldn't you say from an inspection of it

that a large portion of the detailed talk is not set

forth in this paper? In other words, Mr. Wilmot,
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this statement of March 18th appears to be all ques-

tions and answers, every word of it. Isn't it true

that outside of question and answers you had a long

conversation there, and no part of that conversation

appears in this so-called statement ?

A. No part of the conversation.

Q. I think you said that at the time you came

down from viewing the land you paid John I. Wells

a $25 locating fee.

Q. Did Pat Dow^ns tell you to pay that 1

A. Yes, sir.

Q. You understood that at that time Downs and

Wells were partners? A. Yes, sir.

Q. At the time you paid Wells the $25 did he have

any talk with you about what you should do with this

land ? A. No, sir, he did not.

Q. Did Mr. Downs, when he located you, have any

conversation with you about what you should do with

this land ? A. No, sir, he did not.

Q. Did you tell any person, prior to the time j^ou

filed, what you intended to do with that land ?

A. No, sir, I don't believe I did.

Q. Did you know yourself w^hat you would do

with it ? A. No, sir, I did not.

Q. Did you make that entry solely for j^our own

use and benefit? A. Yes, sir.

Q. Did you have any agreement wdth anybody?

A. No, sir.

Q. After you had paid Wells the $25 and had

made the original application to purchase, how long

after that was it before your financial affairs were in
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such shape that you thought you would avail your-

self of the opportunity to get the money from Mr.

Wells?

A. It was something like three or four days, or a

week, before I made final proof.

Q. So that up to that time you had intended to

carry through the scheme as you originally started to

do, to hold it as an investment? A. Yes, sir.

Q. And when you finally found that your finan-

cial affairs were such that you couldn't very well

take the money out of your business you went to

Wells?

A. No, I didn't go to Wells; I met him on the

street.

Q. Well, that was after ^''ou had concluded that

you hadn't better take the money out of your busi-

ness % A. Yes, sir.

Q. And at that time you asked Mr. Wells where

he thought you could get the money ?

A. Yes, sir.

Q. And did he tell you he could get it for you ?

A. Yes, sir.

Q. And did he get it for you ? A. Yes, sir.

Q. And at the time he gave it to you, did he tell

you that if you took the money that you should turn

the land over to somebody he should direct ?

A. No, sir.

Q. Mr. Wilmot, when he gave j^ou that money,

was there any talk as to what you should do with the

land when you got title ?

A. I don't remember whether there was anything
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said in regard, to that or not.

Q. Isn't it a fact, Mr. Wilmot, that the only in-

formation you had on that subject was that Dean

West had told you that you could hold the land if you

wanted to, or if you wanted to dispose of it John I.

Wells would buy it, and advance on the purchase

price enough to make final proof, and take it off your

hands for enough to make $250?

A. Mr. West told me that.

Q. That was generally understood at that time,

that if anybody wanted to get money to make final

proof with, that John I. Wells represented somebody

that would buy it and advance enough to make final

proof? A. Yes, sir.

Q. But that was an opportunity that you could

avail yourself of if you saw^ fit ?

A. Yes, sir.

Q. And at the time you made your filing you had

no intention whatever of availing yourself of that

opportunity? A. No, sir.

Q. Of course, with that understanding which Mr.

West had given you, when Mr. Pritchard gave you

$250, you understood that the other $400 was being

held for John I. Wells to be paid to him for his ad-

vance? A. Yes, sir.

Q. In other words, you understood that Pritchard

was buying for Wells at that time ?

A. Yes, sir.

Q. And when you had this conversation with Mr.

Ruick, he told you that was a violation of law which

made vou liable to criminal punishment, did he not?
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A. He did.

Q. And under those conditions you made the

statement to him which you have testified to %

A. I believe so.

Q. This Mr. Euick that you spoke of was the

same N. M. Euick that w^as deposed as district attor-

ney, as you understand, for wrongful conduct before

the Grand Jury?

A. I didn't know he was deposed; I knew he

wasn't filling the position now.

Q. Didn't you understand that he had been re-

moved for wrongful practice before the Grand Jury

in connection with this case? A. Yes, sir.

Mr. KEIGWIN.—Mr. Bundy, will you go farther,

and state on whose suggestion he w^as removed ?

Mr. BUNDY.—I think the suggestion came in the

form of a letter from Theodore Roosevelt.

Mr. KEIGWIN.—Will you say who suggested it

to Mr. Roosevelt?

Mr. BUNDY.—Q. You don't know anything

about any other person having any agreement with

John I. Wells prior to the time they filed, except what

some man by the name of Homer Allen told you, do

you? A. No, sir, I don't.

Q. And he didn't speak for anyone but himself,

did he, or did he speak for the bunch ?

A. He said him and the other boys.

Q. Your understanding w^as that they were avail-

ing themselves of the proposition w^hich you didn't

intend to avail yourself of ?

A. I knew at the time that they were transients,
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people just stopping here for a short time,

Q. The only information you had was what Mr.

Allen gave you ? A. That is all.

Q. You are entirely satisfied that you saw enough

of this deed so that you saw Mr. Palmer's name?

A. I saw someone's name, but whoever it was I

noticed that they were residents of Spokane.

Q. Mr. Palmer's name is A. E. Palmer, Spokane,

State of Washington, is on the sixth line from the

top. Is that it ? A. Yes, sir.

Q. And in the top fold? A. Yes, sir.

Q. So that it would have been impossible for you

to have seen the name of Mr. Palmer, the description,

and the place for you to sign, if that deed had been

folded up. What I mean is this; Mr. Euick has

something in this so-called statement there to the

effect that this deed was all folded up and that you

saw nothing but your name and the description. On

looking at the deed, I will ask you if it would have

been possible for you to see the description and Mr.

Palmer's name and the place to sign unless the deed

had been open.

A. It looks like it would be impossible.

Q. So that is possibly the result of an error on

the part of Mr. Euick or his stenographer, isn't it

—

don't you think so?

A. It must be, because I know I saw the name,

that is, the place of residence of the party.

Q. Do you remember seeing the description of the

land ? A. Yes, sir.

Q. And you surely saw the place where you wrote
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your name? A. Yes, sir.

Q. Those three parts would have taken in the en-

tire face of the deed. A. Yes, sir.

Mr. BUNDY.—The Government having failed,

neglected, or refused to furnish the filing papers of

this witness relative to the timber and stone entry

made by him, and in which he has testified, the de-

fendant moves to strike out the entire evidence of the

witness until such filing papers are produced, and

now serves notice that upon the production of such

filing papers the -defendant reserves the right to fur-

ther cross-examine this witness with reference to

them, and in the event of the failure of the Govern-

ment to produce the papers, motion will be made be-

fore the Court tb strike out all the evidence of this

witness.

Eedirect Examination.

(By Mr. KEIGWIN.)
Q. Mr. Wilmot, is there anything in this state-

ment of your interview with the district attorney in

March, 1907, which is incorrect, other than the mat-

ters which 3^ou have stated under examination to-

day <?

Mr. BUNDY.—I object to that as incompetent, ir-

relevant and immaterial, and not a proper way to

put in impeaching or other evidence. The witness'

attention should be called to some particular state-

ment.

Mr. KEIGWIN.—There is no disposition or inten-

tion to impeach the witness.

Mr. KEIGWIN.—Q. Mr. Wilmot, you have read
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this statement to-day, and I have asked you a great

many questions about it, and Mr. Bundy has asked

you at great length about it. Is there anything else

in this statement, other than you have already

IDointed out, which is incorrectly reported?

A. I couldn't answer that question without going

over it.

Q. Do 3^ou remember the matters which were

stated to the district attorney on the occasion of that

interview which are not included in that statement?

A. Yes, sir.

Q. What did you say to the district attorney ?

A. I didn 't say nothing to him very much ; it was

mostly what he said to me.

Q. Was there anything in the way of a statement

made by yourself to the district attorney which is

material, which is not included in that paper %

Mr. BUNDY.—I object to that as incompetent, ir-

relevant and immaterial, asking the witness to supply

parts of a statement made two years before, and not

appearing on paper, from recollection.

Mr. KEIGWIN.—Q. Do you remember anything

which you said to the district attorney which is not

in there %

A. I remember asking him if I was under oath,

and he told me I was not.

Q. Do you regard that as material, whether you

were under oath or not? A. No, sir, I do not.

Q. You w^ould tell the truth just the same,

whether you were under oath or not?

A. I told it as I remembered it anyway.
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Q. Do you remember anything else that was said

by you on that occasion which is not incorporated in

that paper, having any material bearing on this mat-

ter?

A. I don't know—we had a pretty warm argu-

ment, but I don't remember just the substance of it.

Q. Are you prepared to say that there was any-

thing material said by you on that occasion w^hich is

not included in the stenographer's report?

A. I remember telling him that I wanted him to

get my answ^ers absolutely correct, if he could.

Q. Anything else ?

A. I don't remember anything else at this time.

Q. You say that Mr. Ruick promised you immun-

ity from prosecution if you would testify ?

A. Yes, sir, he did.

Q. What did he say about it?

A. AVell, I don't remember—I remember that

shortly after, he took my brother in there, and I

know thej had a pretty warm time.

Q. I am asking you now what did Mr. Ruick say

to you about prosecuting you ?

A. He told me he would not prosecute me.

Q. Did he say he wouldn't prosecute you if you

told the truth?

A. He said he knew the facts, and I might as well

tell them.

Q. What did he say about not prosecuting you ?

A. He said if I w^ould state the facts as he knew

them he wouldn't prosecute me.

Q. Did he prosecute you?
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A. No, sir, lie did not.

Q. Have you ever been indicted?

A. No, sir.

Q. I mean in connection with this matter.

A. No, sir.

Q. Did you tell him anything that wasn't true,

because of his promise not to prosecute you ?

A. No, I don't think I told him anything—he

might have misconstrued my answers, though.

Q. I am talking now about what you intended to

do. Did you intend to tell him anything untrue, be-

cause he promised you not to prosecute you"?

A. No, sir, that wasn 't my intention at all.

Q. What you told him was the truth, as you un-

derstood it ?

A. My intention was to tell the truth.

Q. And what he has in that report is the truth as

you understood it then, wdth the exception of such

matters as you have testified to to-day as having been

incorrect!}^ reported? A. Probably.

Q. According to the best of your recollection ?

A. Yes, sir.

Q. Who is your attorney?

A. I haven 't had any use for an attorney for some

time.

Q. Have you taken legal advice about your testi-

mony? A. No, sir.

Q. Have you stated to any attorney or anybody

else what you knew about this matter?

A. No, sir, I haven't talked to any attorney.

Q. Have you talked with anyone about this inter-
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view with Mr. Ruick in 1907 ?

A. No, sir, only with my brother.

Q. What is your brother's namef

A. Charlie.

Q. Have you ever told your brother, or anybody

else, that you said a number of things to Mr. Ruick

that were not included in that paper, on the occasion

of this interview, in 1907 ?

A. That is, you mean more, or different?

Q. More things—other things. Let me put the

question again. Have you told anybody that on the

occasion of your interview, in March, 1907, with Mr.

Ruick, you said to Mr. Ruick more things and other

things than are contained in that stenographic report

of the interview?

A. No, not on that subject, no, sir.

Q. On what subject do you mean?

A. On the subject of his sweating me in there ; I

got pretty warm and I said a few things to him there

that isn 't dovni.

Q. You don't understand my question, Mr. Wil-

mot. I am trying to find out to whom you communi-

cated the facts as to what occurred at this interview.

Have you told anjdjody what happened between you

and Mr. Ruick in March, 1907 ? A. Yes, sir.

Q. Who was it? A. My brother.

Q. Anybody else ? A. No, sir.

Q. Never told any attorney ? A. No, sir.

Q. Did you tell your brother that Mr. Ruick 's

stenographic report, which you have seen here to-day

—had you seen it before to-day ? A. No, sir.
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Q. Since March, 1907 f A. No, sir.

Q. Did 3^ou tell your brother, or anybody else,

that that paper, which you first saw to-day, and

which has been in your hands this afternoon, and

which is now in Mr. Bundy's hands, did not contain

all that passed between you and Mr. Ruick in March,

1907? A. I didn't tell it in those words.

Q. What words did you employ ?

A. When I was before the Grand Jury here, al-

most the identical questions were asked me that were

asked me by Mr. Ruick, and I stated to my brother

that there was some there that I did not agree with.

Q. Did you have that statement in your hands

when you were before the Grand Jury?

A. I believe not.

Q. Did you see it when you were before the Grand

Jury? A. Yes, sir.

Q. Who had it?

A. I couldn 't state now who had it.

Q. How did it come before your observation when

you were before the Grand Jury ?

A. They were asking questions from it.

Q. Did you read the statement when you were be-

fore the Grand Jury ? A . No, sir.

Q. Do you know that it was that statement which

somebody had before the Grand Jury ?

A. I couldn't swear that it was that statement.

Q. It was simply a typewritten statement from

which questions were put to you ? A. Yes, sir.

Q. You don't know whether it was that paper or

not? A. No, sir.
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Q. Did you tell your brother or anybody else that

that paper did not contain all that you said to Mr.

Ruick in March, 1907? A. Yes.

Q. Do I understand that without having seen this

paper at any time, or knowing what was in it, you

told your brother that that statement did not contain

all the facts which you stated to Mr. Ruick ?

A. I didn't make the statement in that form to

my brother. I simply told him that the questions

asked me before the Grand Jury were questions

brought out relating to my answ^ers to Mr. Ruick, and

were not as I supposed they were, according to my
recollection.

Q. Then you didn't tell Mr. Bundy that that

paper didn't contain all the facts that you stated to

Mr. Ruick?

Mr. BUNDY.—What do you mean by that? The

record will show^ wdiat he stated to me. Are you ask-

ing these questions for impeaching purposes? I

object to it as incompetent, irrelevant and immate-

rial, and as attempting to impeach their own witness.

A. I made that statement, that it didn't contain

all the facts.

Q. When did you make that statement—in your

testimony to-day or before? A. To-day.

Q:. You never told Mr. Bundy that before?

A. No, sir, I did not.

Mr. BUNDY.—You never spoke to me in your

life, did you, Mr. Wilmot?

A. I don't believe I did—not to my recollection.

Mr. KEIGWIN.—Q. Then you never told any-
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body else that except your brother?

A. That is all.

Q. When you went to Mr. Wells to get this

money, Mr. Wilmot, did you tell him what you

wanted it for? A. I sure did.

Q. You told him you wanted to prove up?

A. Yes, sir. I believe I asked him if he knew

where I could get the money to prove up with, and

he said he would—he said he could get it.

Q. He said he could get it for you?

A. Yes, sir.

Q. Has anybody told you, at any time, that if

you were to admit in your testimony here that you

had had an unlawful agreement in respect to this

land that you would be liable to be prosecuted ?

A. No, sir.

Q. Have you heard that statement made ?

A. No, sir, I have not.

Q. Did you read the "Boise Statesman" yester-

day? A. I did not.

Q. You didn't read anything in that iDaper?

A. No, sir.

Q, You have never heard anybody intimate that

if you or anj^body else would admit any unlawful

conduct in this matter you would be liable to be sent

to the penitentiary. Mr. Euick told you that you

would be liable to go to the penitentiary, didn't he,

if you had made an unlawful agreement? Is that

true? A. That is true.

Q. So that you were informed in March, 1907,

that if you had made an unlawful agreement you
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would be liable to go to the penitentiary •?

A. He tried to make me believe I had.

Q. You hadn 't—you didn 't tell him that you had ?

A. No, sir.

Mr. BUNDY.—Mr. Ruick said that he would see

to it that you weren't indicted if you would testify

as he wanted you to, didn 't he ?

A. That was the understanding.

Mr. KEIGWIN.—Q. Did he say it in those

words ?

A. He didn't say it in those words; that was the

understanding.

Q. Did he tell you that if you would testify

falsely as he wanted you to that he wouldn't prose-

cute you? A. He didn't say that.

Q. What did he say*?

A. He simply said he knew all the facts in the

case, and he wanted me to come through, and I

started to tell him, and he said, ''that won't do; I

know better than that." He says, "I have got evi-

dence here that I know what was going on," and I

said, "What is it?" and he wouldn't tell me.

Q. Did he tell you that he wanted you to testify

falsely? A. No, sir.

(Witness excused.)

At this time court adjourned until 10 A. M., Tues-

day, February 16, 1909, at which time court met, pur-

suant to adjournment, the Examiner and counsel for

the respective parties being present.
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JEANNETTE B. COOPER, produced as a wit-

ness on behalf of the complainant, being first duly

sworn, testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. You are Miss Jeannette B. Cooper, are you?

A. Yes, sir, that is my name.

Q. Where do you reside, Miss Cooper?

A. I am here in Boise for the present, but my
home is at Idaho City in the summer.

Q. How^ long have you lived in Idaho City ?

A. I guess it is seventeen years.

Q. What is your occupation ?

A. I am going to Mr. Link's business college at

present.

Q. What was your occupation in 1902?

A. Well, I was with Mrs. Kempner. I make

my home with her, and I was helping her at the

ranch at that time, because I have been with her all

the time in the seventeen years except when I have

been down here and on a visit east.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you?

A. I took up a claim. I don't remember whdt

year. I took up a claim. I suppose it was at that

time.

Q. Did you sign this paper, timber and stone

sworn statement, dated October 17, 1902?
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A. Yes, that is my signature.

Q. I show you non-mineral affidavit, dated Octo-

ber 17, 1902, and ask you if you signed that paper.

A. Where would I have signed that? I mean

where would it have been sworn to?

Q. At the land office.

A. I think I did sign a paper at the land office.

Q. Is that your signature ? A. Yes.

Q. I show you the testimony given on final proof,

dated February 18, 1903, and ask you if that is your

signature. A. That is my signature.

Q. I show you deed, dated February 20, 1903,

made by Jeannette B. Cooper to Horace S. Rand,

and ask you if that is your signature.

A. Yes, sir, that is my signature.

Q. And you acknowledged that before L. M.

Pritchard, did you?

A. I think so—I really don't know.

Q. Miss Cooper, who first spoke with you about

taking up a timber claim?

A. Really, I can't say who, because in the first

place Mrs. Kempner had a stopping place there for

all those who took up the claims, and we took up our

claims about the last ones, and there had been so

many people taking up claims there that I couldn't

say who spoke to us first.

Q. You knew Mr. Patrick Downs?

A. Yes, sir.

Q. Mr. John I. Wells? A. Yes, sir.

Q. Did you know Mr. Louis M. Pritchard?

A. I can't sav that I know him.



1306 The United States of America

(Testimony of Jeannette B. Cooper.)

Q. How far from the Kempner ranch is this

claim that you took up ?

A. I couldn't say that exactly, but the claim was

within two or three miles from the North Fork of

the Boise.

Q. How far is that from where you live'?

A. I couldn't tell you just how many miles. I

know that it took all day to go, and to have our

lunch, and to get home. We got home at dark. It

took us that long, so I couldn't say how many miles

it was. It was a mountainous country, and I wasn't

a judge of distances.

Q. Did you go to look at this claim by yourself,

or who went with you ?

A. Mrs. M. H. Kempner, my sister, and Mr. Pat-

rick Downs, and there was two other ladies went

that day, and a couple of other men, and I don't re-

member the names of them.

Q. Did Mr. John I. Wells go with you ?

A. No, I don't think he was with us that day. I

am sure he wasn't. There was a lady that lived in

South Boise; I did remember her name, but I can't

remember it now—Mrs. Joplin was the lady; and

then there was another lady and her husband, whose

names I don't remember.

Q. Did you have an arrangement by which you

were to pay Mr. Downs for locating you?

A. No, sir, not any arrangement whatever.

Q. Did you know that he was going to locate you ?

A. Yes, we knew he was going to locate us, be-

cause he had taken everyone else; each day he took
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parties out. We knew he was the man that did that,

so we expected he would take us to locate the claims.

Q. Perhaps you didn't understand my question.

I asked you if you had any arrangement to pay Mr.

Downs. I meant did you pay him a fee for locating

3^ou?

A. In the long run we did ; that is what I under-

stood. We, didn't pay him then, but along in the

spring I am sure that Mr. Downs received a certain

amount of money for his locating us.

Q. Where did he get that from?

A. After we sold.

Q. Was that taken out of the amount that was

given you when you sold?

A. I think so, but I will tell you—my brother in

law, Mr. Kempner, told us girls that there was a

market for the claims that spring, and if we wanted

to sell ours we could, and we said we would just as

soon sell them and turned them over to him, and

he told us that Mr. Downs received, I think it was

$25 for each one of us.

Q. How much money did you get in cash out of

the claims? A. $800.

Q. Did you get $800 yourself?

A. Yes, sir.

Q. In mone}^? A. Yes, sir.

Q. Who gave it to you?

A. Mr. Kempner, my brother in law, brought it

down to the house and gave it to me.

Q. Did he bring it to you before you signed this

deed?
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A. No, I think not; we went up to an office and

signed the deed, and then my brother in law brought

me the money.

Q. How long was that after you signed the deed ?

A. I couldn 't say ; it might have been only a day

or two. It has been quite awhile ago, and I don't

really remember just how long.

Q. When you looked at this claim, was one

pointed out to you for you to take, and you took that

claim ? A. Yes, sir.

Q. What did Mr. Downs say—show you a claim

and say that that was your claim?

A. He showed me a claim and said that was my
claim, and took us on the claim.

Q. Did he give you a description of the claim?

A. I think so.

Q. Then you returned to Kempner's ranch?

A. Yes, sir.

Q. Do you remember taking the paper with you

that he gave you ? A. Really, I do not.

Q. Do you know whether he gave you a paper?

A. I couldn't say for sure that he did, but I

think he did, but I don't remember what I did with

the paper.

Q. How long after you saw this land did you

come to Boise to file your first papers?

A. I don't know exactly, but I know we must

have taken up the claims—I know it was late in the

fall, but we came down along some time that same

fall or winter and filed on the claims.

Q. Did you come to Boise the next day, or sev-



vs. The Barber Lumber Company. 1309

(Testimony of Jeannette B. Cooper.)

eral daj^s afterwards, to file your papers 1

A. No, it must have been three or four weeks

anyway, if it was not longer than that.

Q. When you came did you come alone, or with

whom did you come ?

A. No, I came with Mr. and Mrs. Kempner.

Q. Did you go to Mr. Wells' office when you got

here ?

A. No, I didn't know that Mr. Wells had an

office.

Q. Whose office did you go to?

A. To file on the claims? We went to the land

office.

Q. Did you go to Mr. Kinkaid's office?

A. We were in Mr. Kinkaid's office to sign some

paper—I think the deeds.

Q. Was that the day you filed your first papers ?

A. No, I don't think so.

Q. I am speaking about the first time you went to

the land office.

A. We didn 't go to Mr. Kinkaid 's office that day.

Q. Where did you get this first paper and this

non-mineral affidavit that you filed in the land office ?

A. Really I can't remember about that paper; I

can 't remember anything about it.

Q. Wasn't Mr. Kinkaid at the land office that

day? A. No, sir, he wasn't there.

Q. Did Mr. Kinkaid introduce you to Mr. King,

the register of the land office?

A. No, sir, I didn't see anyone there at the land
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office whom I knew but Mr. Garrett, who was a clerk

there.

Q. He was the receiver.

A. He was the gentleman that I saw.

Q. I show you sworn statement, which you have

identified, and ask you who prepared that paper for

you?

A. I don 't know, but I can 't read this ; that is, I

wear glasses over at school, and I haven't them on

this morning, but I will see if I can read it. Couldn't

you read it to me ?

Q. Yes, but I wanted you to see the writing, and

see if it wouldn't refresh your memory as to where

you got the paper and who prepared it for you.

A. I don't recognize the writing at all.

Q. The certificate of the register reads here: "I

hereby certify that the foregoing affidavit was read

to affiant in my presence before he signed his name

thereto; that said affiant is to me personally known

(or has been satisfactorily identified before me by

John Kinkaid, attorney)." Now, this certificate is

dated October 17, 1902.

Mr. BUNDY.—I object to counsel interrogating

the witness about some certificate of some land office

official unless she knows something about it.

Mr. GORDON.—I am asking her if she knows

anything about it.

The WITNESS.—I think it was about October, or

about that time, that we filed on the claims.

Q. You saj that Mr. Kinkaid wasn't there and

didn't introduce you at the land office?
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A. No, sir, Mr. Kinkaid wasn't there; Mr.

Kempner knew Mr. Garrett and he introduced us.

Q. You don't know where you received this non-

mineral affidavit from either!

A. No, I can't remember about that.

Q. Did you pay any money into the land office

tile day you filed that sworn statement?

A. Yes.

Q. How much did you pay %

A. I think $400.

Q. Not on that occasion. There were two occa-

sions. You are not distinguishing between the time

you filed and the time you made final proof.

A. I don't remember paying any money but the

one time ; I am sure I didn 't.

Q. Did you ask Mr. John I. Wells to examine

this claim for you? A. No, sir.

Q. Did you ask him to be a witness for you?

A. No, sir.

Q. After you filed, several months, you made

what is called final proof ? A. Yes, sir.

Q. Do you remember who was with you when

you made your final proof?

A. Mrs. Kempner and Mr. Kempner.

Q. And do you remember how much you paid

into the land office at that time ?

A. $400 is what I paid.

Q. Now, had you been to Mr. Kinkaid 's office at

that time? A. No, sir.

Q. Had you met Mr. Kinkaid at that time?

A. I know him for several years; he lived in
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Idaho City before lie came down here, but at that

time I didn't know that he had anything to do with

this business.

Q. Now, this $400 that you paid into the land

office, did you pay that in check or in cash?

A. In cash.

Q. Where did you get that from?

A. I got that money from Mr. Kempner just as

a matter of accommodation, because I was able to

have bought a few claims for myself if I had wanted

to, but my money was tied up just at that time, so

he gave me the money, he lent it to me, and I made

that statement in the land office—I remember they

asked me the same question.

Q,. When did he lend you that money?

A. Well, along that winter just before I came

down.

Q. Was it the day you paid the money into the

land office, or a day or two before, or when was it ?

A. Eeally, I couldn't say about that. I was get-

ting ready to go to St. Louis to visit, and he let me

have the money, and he let me have money for other

purposes, so I couldn't say what date. I always

called on him for money when I needed it.

Q. Did you go to Mr. Kinkaid's office the day you

made your final proof?

A. No, sir, I never was there but the one day, the

day I signed the deed.

Q. When was that?

A. I don't remember the date.

Q. How long after you went to the land office ?
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A. I couldn't say.

Q. Did you return to Idaho City?

A. No, sir, Mrs. Kempner had a house down here

and was living here that winter, and I lived with her.

Q. What is your best recollection of how long

after you made j^our final proof did you go to Mr.

Kinkaid and sell this land?

Mr. BUNDY.—Mr. Gordon, the dates are all in

evidence here.

Mr. GORDON.—I am asking her, and she is my
witness.

Mr. BUNDY.—It is childish, bojdsh, to ask her to

identify her deed, and then to cross-question here as

to the time she made her deed is simply silly.

Mr. GORDON.—Q. I have asked you how long

it was after you went to the land office and made

your final proof that you started negotiations with

Mr. Kinkaid with the view of selling this property.

A. I couldn't really say just how long that was.

Q. Was it a day or a month?

A. It wasn't a day, and it surely was longer than

a month.

Q. And you had never seen Mr. Kinkaid with

reference to this property until the day you sold him

the property?

A. Never had seen him, and didn't know he had

a thing to do with it in the world until the day I

signed the deed.

Q. Did you go to Mr. Kinkaid 's office that day

alone ?

A. No, Mr. and Mrs. Kempner went with me.
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Q. Did you talk with Mr. Kinkaid about selling

this property?

A. A¥ell, I can't say that I had any conversation

with him about it especially ; I was there and waited

until he got the papers ready, and signed them.

Q. Did you have any talk about it with him?

A. No, sir.

Q. Did he pay you in cash or in check ?

A. I don't know. To tell you the truth, Mrs.

Kempner and I left Mr. Kempner to tend to that for

us, and Mr. Kempner came home and paid the money

over to me in his sitting-room. ^
\.

Q. Do you know who prepared this deed? Did

Mr. Kinkaid prepare that deed ?

A. I would judge so; I don't know though; I

couldn't say.

Mr. GOEDON.—We offer in evidence the sworn

statement identified by the witness ; the non-mineral

affidavit, also identified by the witness; the notice

of publication, dated October 17, 1902 ; the testimon}^

of claimant, given on final proof, dated February

18, 1903; the cross-examination attached, which has

been identified by her; the testimony of the other

witnesses, and the cross-examination thereto, given

on final proof; the register's and receiver's certifi-

cates, dated February 18, 1903, the deed identified by

Miss Cooper, dated February 20, 1903 ; and certified

copy of the patent, dated June 10, 1904, all to the

southeast quarter of the southwest quarter, and the

south half of the southeast quarter of section 30, and

the southwest quarter of the southwest quarter of
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section 29, township 7 north of range 8 east, Boise

Meridian.

(Marked Plaintiff's Exhibit No. 79A to 79S inclu-

sive.)

Q. Did you ever make but the one deed to this

property? A. No, sir.

Q. Were you ever asked to make another one ?

A. No, sir, never.

Cross-examination.

(By Mr. BUNDY.)

Q. Miss Cooper, you are a sister of Mrs. Kemp-

ner? A. Yes, sir.

Q. Who, in 1902, was living at what is known as

the Half-way House?

A. At the Kempner ranch?

Q. The Kempner ranch was, during that fall of

1902, a stopping place for people from Boise, going

to and from the timber in the mountains ?

A. Yes, sir.

Q. Can you state in a general way to what extent

people were stopping, going and coming, how many

people a day, in Septeiliber and October of that year ?

A. I couldn't say just how many. I know we

were just as busy as we could be. Sometimes there

were as many as three teams coming and going a day.

As every party that came had to stay over night they

were always coming and going.

Q. You have lived here long enough to know the

people of this community by reputation, I suppose.

A. Yes.

Q. And a good many of the people that came there
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you knew of, if you didn 't know them personally %

A. Yes, sir.

Q. What was the class of people that were com-

ing and going, or what class of people were they,

speaking generally?

A. I should say they were the better class of

people.

Q. Many of the business men and their wives?

A. Yes, sir.

Q. People of means and character %

A. Yes, sir, some people that I really had thought

to myself that I was surprised to see them come up

to take up a timber claim; I thought they didn't need

it.

Q, Pat Downs made his headquarters a good deal

of the time there at the ranch?

A. Yes, sir, that was his headquarters.

Q. And, of course, you knew him pretty well?

A. He came up there during the summer.

Q. He was a sort of a member of your household

there that summer, wasn't he?

A. Yes, sir, he boarded and roomed there.

Q. Did Downs ever ask you, invite you, or solicit

you to take up a timber claim ?

A. No, sir, he never did. In fact, we just saw

everyone else there taking up timber claims, and

thought "Why not take one up ourselves?" Mr.

Kempner was at Thunder Mountain; he was away

from home during nearly the whole summer, just

coming home on certain trips, so we just thought we

would take up claims, because the other people were.
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Q. That is, you and your sister, Mrs. Kempner ?

A. Yes, sir.

Q. And when you asked Mr. Downs about locat-

ing you he told you he could do it % A. Yes.

Q. But you had no conversation with him at that

time about what you were to pay him ?

A. Not a thing ; I didn 't know I was to pay him

anything until we received the money for the claims.

Q. That was the first intimation, after you had

sold your land, that there was any charge ?

A. Yes, sir.

Q. You don't mean that you had any understand-

ing when you made your location that you were to

pay him anything?

A. No, I didn 't have any understanding any way.

Q. And Mr. Kempner told you, when he paid you

the money, that they kept out $25 %

A. Yes, sir.

Q. And you understood that that was to pay for

the locating? A. Yes, sir.

Q. You said something about what Mr. Kempner

told you and your sister with reference to there being

a market in the spring?

A. Yes, Mr. Kempner came to us and said,

"There is a market for the claims," and he said, "If

you girls want to sell yours you can
;
just do as you

please about it."

Q. That was after you made final proof ?

A. Yes, sir.

Q. So that the negotiations as to price and things
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of that kind were carried on by j^our brother in law,

Mr. Kempner?

A. I didn't know it was with Mr. Kinkaid; my
brother in law didn't say.

Q. But you then authorized him

—

A. Yes, sir.

Q. A¥hen you went up to Mr. Kinkaid 's to sign

the deed, the arrangement had practically been made

before that?

A. Yes, I just looked over the deed and signed it.

Q. Your brother in law having attended to the

negotiations ? A. Yes, sir.

Q. You were asked about Mr. Downs pointing

out a certain claim to you, and saying "This is your

claim." Did you understand that the right of selec-

tion of a claim was taken away from you?

A. I didn't understand that at all.

Q. He simply showed you a claim, which he ad-

vised you was a suitable one, and you took it 1

A. Yes, sir, I will tell you—I have been up in the

hills and mountains for seventeen years, and it is all

beautiful land, and if I could take you there and

show you the claim, it is a beautiful claim.

Q. The inference counsel tried to leave was that

Mr. Downs was trjdng to select your claim for you,

and telling you "This is the one you have to take."

A. Mr. Downs did say, "Miss Cooper, this is the

claim I have selected for you."

Q. But if it hadn't been satisfactory to you, you

could have taken another one ?

A. I know I never could do any better; I would
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have liked to hold that timber forever, it was so

pretty.

Q. You remember that you went to the land office

twice ? A. Yes, sir, I think so.

Q. AVhen you went to file on it a certain fee was

required to be paid at the land office—I think $7.50

or $12.50. Do you recall anything about that ?

A. I couldn't say that I remember the instance,

but I am sure that if the fees were required I paid

them.

Q. And paid them with your own money *?

A. Certainly.

Q. When you filed your first paper, on October

17, 1902, you signed a statement in which you said,

among other things: "That I have not, directly or

indirectly, made any agreement or contract, or in

any way or manner, with any person or persons

whomsoever, by which the title I may acquire from

the Government of the United States may inure in

whole or in part to the benefit of any person except

myself. '

' That statement was absolutely true at the

time you made it, was it not ?

A. Yes, sir, it was an absolutely true statement.

I hadn't made any agreement whatever.

Q. And that same statement was true at the time

you made your final proof ? A. Certainly.

Q. It is charged in the bill of complaint, by the

Government through these, its officers, Miss Cooper,

that you entered into an unlawful and wicked and

unholy conspiracy with the Barber Lumber Company

and the other defendants, for the purpose of defraud-
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ing the United States out of the lands you entered.

Is that true or false?

A. Certainly that is false.

Q. And it is further alleged in this complaint by

the United States that for the purpose of effectuat-

ing that fraud you entered this land for the benefit

of the Barber Lumber Company and the other de-

fendants, and went before the land office at their

instance and request, and testified falsely, in order to

get this land for them. Is that true or false ?

A. That is false.

Q. And it is alleged that you, together with some

two hundred more of the good people of this com-

munity, entered your land simply as the stool pigeon

of the Barber Lumber Company and the other de-

fendants. Is that true or false ?

A. That is false.

(Witness excused.)

[Testimony of Annie E. Kempner, on Behalf of the

Complainant.]

ANNIE E. KEMPNER, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. What is your name, Mrs. Kempner ?

A. Annie E.

Q. And what is your husband 's name I

A. Moses H. Kempner.

Q. Where do you reside, Mrs. Kempner?

A. I reside at Idaho City most of the time. We
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have a ranch up there, and we are just up there in

the summer, and we have a little home in Idaho City.

Q. You lived at the ranch in 1902 %

A. Yes, sir—well, as I say, we live there in the

smnmer time. We was there that summer that they

took up those claims.

Q. You took up a timber claim in 1902, did you?

A. Yes, sir.

Q. I show you sworn statement, dated October

17, 1902, and ask you if that is your signature to it.

A. Yes, sir, it is.

Q. I show you non-mineral affidavit of the same

date, and ask you if you signed that paper.

A. Yes, sir.

Q. I show you testimony given on cross-examina-

tion on final proof, dated February 18, 1903, and ask

you if you signed that. A. Yes, sir.

Q. And the cross-examination attached. Is that

your signature to that? A. Yes, sir.

Q. I show you deed, dated February 20, 1903,

made by Mrs. Annie E. Kempner and Moses H.

Kempner, to Horace S. Rand, and ask you if you

signed that deed. A. Yes, sir.

Q. And is that your husband's signature?

A. That is my husband's signature.

Q. Mrs. Kempner, did you at that time know
John I. Wells? A. Yes, sir.

Q. Did you know Patrick Downs?

A. I did.

Q. Did you know John Kinkaid?

A. Yes, sir.
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Q. Did you know Mr. Louis M. Pritchard %

A. No, sir.

Q. Who located you on your timber claim?

A. Patrick Downs.

Q. Did you go to view this land with a party or

by yourself ?

A. I went—I think there was eight or ten in the

party. I disremember the exact number, but there

was eight or ten of us went that day. My sister,

Miss Cooper, was one.

Q. And your husband was with you?

A. I don't think my husband was, that day. I

think he took his claim up either a day or two before

or a day or two after.

Q. And who else, do you remember?

A. There was four gentlemen, young men, from

Boise—I don't remember their names—and there

was two ladies besides my sister and I.

Q. Did Mr. Downs go along? A. Yes, sir.

Q. Was Mr. Wells there that day?

A. No, sir.

Q. Did you see Mr. Wells that day ?

A. No, sir.

Q. Did you ask Mr. Wells to go over that claim

with the view of being a witness for you?

A. No.

Q. Now, when Mr. Downs was locating you, did

he take j- ou out to one of these claims and say, '
* This

is the claim I have selected for you, Mrs. Kempner,"

or what did he say?

A. I don't know that he did say that—I disre-
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member tliat—but anyway when we went lie said

*'You can just have any of these claims, any one of

them; decide whichever claim you would like to have;

.you can suit yourself." The way we came to take up

claims was, there was a great many of the people of

Boise coming up there, and I think we took up our

claims late in the fall. I am a little nervous. I

have been sick all winter, and I wish to be excused.

Q. You can take your time, Mrs. Kempner ; there

is no hurry about it. How^ many claims did Mr.

Downs show you personally *?

A. I couldn't tell you that.

Q. Did he show you a claim and ask you if that

was the one you would take, and did you demur to

it, or what did you do ?

A. I couldn't tell you that. We had so many
up there all summer, and so we saw everj^one else

taking up claims, and we took up one, and it was im-

material w^hich one it W' as.

Q. Did Mr. Downs give you a description of that

property? A. Yes, sir.

Q. What did you do with that description ?

A. I don't know.

Q. Did you bring it to Boise?

A. I think I did—I think I just turned it over

to my husband.

Q. And you and your husband and Miss Cooper

came down together? A. Yes, sir.

Q. Do you know who prepared this first paper I

showed you, the sworn statement?

A. No, sir, I do not.
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Q. Do you know where you received that paper

and the non-mineral affidavit I showed you ?

A. We went to the land office.

Q. Did you go to any other office that day?

A. I don't think we did.

Q. Was Mr. Kinkaid at the land office with you ?

A. No, sir.

Q. Did you see Mr. Kinkaid that day"?

A. No, I didn't see him that day. If I did, I

disremem'ber. It has been eight years ago, hasn't it ?

Q. It has been seven years ago almost. What is

your best recollection—whether you saw Mr. Kin-

kaid that day or not.

A. I saw Mr. Kinkaid, but I don't know that I

saw him that day.

Q. When was it that you saw him with refer-

ence

—

A. (Interrupting.) I don't know that I saw him

in reference to these papers, but perhaps we did.

Q. Do you remember being in Mr. Kinkaid 's office

on business concerning the property, your claim?

A. No, sir, I do not.

Q. Were you ever in his office?

A. I believe I was one time, but I don't remember

being there with these papers.

Q. Were you in Mr. Kinkaid 's office with your

husband and Miss Cooper ?

A. Yes, I believe I was.

Q. Was it in relation to this property?

A. I just came up town, and I met Mr. Kempner,

and I think we were in his office, but I couldn't tell
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you now what it was about.

Q. Do you know in whose office you signed this

deed, or where you signed it ?

A. No, sir, it might have been in Mr. Kinkaid's

office, but I tell joii I disremember.

Q. Did you pay Mr. Downs anything for locating

you? A. I did.

Q. When?
A. Well, I came down here late in the fall to send

my daughter to school, and it was after I came down

—I don't know just when—but we didn't pay him

at the time we took up the claims. I don't know

when it was paid, or just what day, or anything

about that, because I am a woman that has had so

much to do at home that I just leave things for my
husband to see to.

Q. Was this amount deducted from the money

that was given you when you sold the property ?

A. No, sir, I don't think so.

Q. When you filed your first paper in the land

office, what was called the sworn statement, did you

pay any money in the land office at that time?

A. Yes, sir.

Q. How much? A. I think we paid $800.

Q. That was the second time you went there. I

mean the first time you were there. Did you go

there more than one time?

A. Positively, I don't remember.

Q. And you did go back there one time and pay,

you say, $800?

A. I take that back. I don't know. I tell you



1326 TJic United States of America

(Testimony of Annie E. Kempner.)

I disremember, and you will have to excuse me, be-

cause Mr. Kempner furnished us the money, and I

don't remember how it was given in. I remember

I was questioned as to where I got the money to pay

for my claim.

Q. And Mr. Kempner was with you there*?

A. Yes, sir.

Q. And he paid the money for your claim and for

the one he took up at that time? A. Yes, sir.

Q. He paid for his at the same time, as you un-

derstood it ? A. Yes, sir.

Q. He didn't give you the money to pay for

yours ? He paid for it for you, did he %

A. I don't remember. He might have paid for

it for me. I have cooked and waited on so many
people that my health was so poor I couldn't hardly

sit up, and I was doctoring, and my memory is not so

good as it ought to be.

Q. You can just take your time. Do you remem-

ber when your husband gave you the money with

which you made final proof? Do you remember

whether he gave it to you at the land office, or the

day before, or when %

A. Well, I think he gave it to me several days

before, if I remember right. Yes, I am positive he

did.

Q. Do you remember the occasion of him giving

it to you? Did he tell you what he gave it to you

for?

A. Yes, he said it was, I supposed, to pay for the

claim.
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Q. Where was that—at Idaho City or down here

in Boise?

A. I think it was down here, after we came down.

Q And how many days were you here before^ you

made your final proof?

A. I couldn't tell j^ou. My daughter was down

here going to school, and I didn't get to come down

here with her, but I came down later in the fall and

I stayed here all winter. She was going to high

school.

Q. Do you remember this question being asked

you at the land office: "Where did you get the money

with which to pay for this land, and how long have

you had same in your actual possession?" Do you

remember that question? A. Yes, sir.

Q. And do you remember whether or not you

made this answer: "Mr. Kempner gave me the

money to buy this land. Several years."

A. I remember that I told a lady in the land of-

fice

—

Q. You made that answer? A. Yes, sir.

Q. Then, as you remember it now, or as you

remembered it then, your husband had given jqvl

that money several years before, and didn't give it

to you just a few days before ?

A. I think he gave it to me. Of course, my hus-

band has money and I can get money any time I want

to, but I didn't know several years before that I was

going to take up a claim. Mr. Kempner has always

been a man that would give me money any time I

needed it.
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Q. You have identified a deed here, as the deed

you made to this property upon which you filed, and

I will ask you to whom you sold it.

A. Well, I just told you I didn't have anything

to do with the selling of it. My husband done that.

Q. Did 3^ou talk with Mr. Kinkaid about selling

if? A. I didn't, no.

Q. Did you know Mr. Horace S. Rand?

A. No, sir.

Q. Did you receive the proceeds of the sale of this

property %

A. I received part of it. I received what I was

supposed to get for my claim.

Q. How much did you receive'?

A. We paid $400 for the claims and sold them for

$800.

Q. Did you get $800? A. Yes, sir.

Q. Your husband gave you $800'?

A. Yes, sir.

Q. Did he take out the $25, or did you pay him the

$25 he paid Mr. Downs?

A. No, not out of that; I think he just paid it out

of his pocket, but we were each one supposed to pay

Mr. Downs for his trouble.

Q. Do you know where you signed this deed?

A. Well, I couldn't^-I don't believe I can tell

you that. We lived on Franklin street, and when
Ave came down town—I tell you I disremember where

we went in to sign these papers. I am sorry that I

can't tell you.

Q. Is Mr. Kempner here this morning?
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A. No, sir, he is in the east. I wish he was here.

Q. When is Mr. Kempner coming home ?

A. He may not be home till June. He is east on

mining business. He was in the east all last winter.

Mr. GrORDON.—We offer in evidence the sworn

statement of Mrs. Kempner, dated October 17, 1902;

the non-mineral affidavit, identified by her, dated the

same day; the notice for publication; the testimony

of Mrs. Kempner, given on final proof, dated Feb-

ruary 18, 1903; and the cross-examination, identi-

fied as having been signed by her, attached; the tes-

timony of the other witnesses, given on final proof;

the register's and receiver's certificates, dated Feb-

ruary 18, 1903; the deed, dated February 20, 1903,

made by Moses H. Kempner and Anne E. Kempner,

to Horace S. Rand, consideration $1600; and certi-

fied copy of the patent, dated June 10, 1904; all to

the northeast quarter of section 32, township 7 north

of range 8 east, Boise Meridian. The deed also con-

tains the west half of the northeast quarter, the

southeast quarter of the northeast quarter of section

19, and the southwest quarter of the northwest quar-

ter of section 20, township 7 north of range 8 east,

Boise Meridian.

(Marked Plaintiff's Exhibit No. 80A to SON, in-

clusive.)
»

Cross-examination.

(By Mr. BUNDY.)
Q. How long has your husband been in the east,

Mrs. Kempner? A. About six weeks, I think.

Q. So that since you were subpoenaed here, of
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course, you haven't had a chance to talk to him

about it? A. No, sir, I have not.

Q. Or anybody else ? A. No, sir.

Q. Have you been asked to go into a room back

here? A. No, sir.

Q. Has your sister. Miss Cooper?

A. No, sir, she has not.

Q. So you haven't talked it over with any repre-

sentative of the Government? A. No, sir.

Q. At the time you filed j^our first paper in the

land office, which we call the filing or sworn state-

ment—Mrs. Kempner, jow signed a statement, which

has been shown to you, and in that statement you

testified that 3"ou had not, at that time, made any

agreement of any kind, with any person, firm, or

corporation, by which you had agreed to turn over

the title you might acquire, or any interest in it, to

any person, firm, or corporation other than yourself.

That was true, was it not, at that time ?

A. Yes, sir.

Q. And the same statement was true when you

made your final proof? A. Yes, sir.

Q. Up to the time you made final proof, nobody

had offered to buy, and you had not offered to sell,

and you had had no conversation as to what you

should do with this land, had you ? A. No, sir.

Q. Mrs. Kempner, the United States has seen fit

in this lawsuit to charge that you, and your sister,

and a great many other people of this city, entered

into a wicked and unlawful conspiracy to defraud the

United States out of certain lands. Is that true or
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false, as far as 3^011 are concerned'?

A. I think that is false, as far as I am concerned,

because I wouldn't do anything wrong against the

Government, if I knew it, any time.

Q. It is also charged in this bill of complaint,

Mrs. Kempner, that you entered into an agreement

with the Barber Lumber Company and the other

defendants, by which you agreed to go and enter

this land, and go before the land office and testify

falsely in order to get this land and turn it over to

the Barber Lumber Company. Is that true or false ?

A. It is false.

(Witness excused.)

[Testimony of John E. Hobbs, on Behalf of the Com-

plainant.]

JOHN E. HOBBS, produced as a witness on be-

half of the complainant, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. GOEDON.)
Q. Your name is John E. Hobbs 1

A. Yes, sir.

Q. Where do you reside, Mr. Hobbs?

A. Kuna, Idaho.

Q. How old are you? A. Twenty-eight.

Q. What is your business? A. Assayer.

Q. And that was your business in August, 1903?

A. It was.

Q. You took up some land under the Timber and

Stone Act in 1903, did you, Mr. Hobbs?
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A. I did.

Q. I show you timber and stone land sworn

statement, dated August 10, 1903, and ask you if you

signed that paper?

A. Yes, I guess I did. That is my signature.

Q. I show 3^ou non-mineral affidavit, dated Au-

gust 10, 1903, and ask you if that is your signature to

that paper. A. It looks like mine.

Q. I show you testimony given on final proof,

signed John E. Hobbs, dated November 10, 1903, and

ask you if you signed that. A. Yes, sir.

Q. And the cross-examination attached—is that

your signature to that 1 A. Yes, sir.

Q. I show you deed, dated December 17, 1903,

John E. Hobbs to Horace S. Rand. Is that your

signature to that deed? A. Yes, sir.

Q. Mr. Hobbs, who was the first person that

spoke to you about taking up this land?

A. Mr. Harrington.

Q
A
Q
A
Q
A

'&'

What is his first name ?

I couldn't say for sure.

Where does he live?

I think he is in Nevada.

How long has it been since you have seen him?

It must be two or three years—possibly

longer.

Q. What did he say to you about taking up one of

those claims?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and calling for hearsay

evidence, a conversation with a person not a party
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to this action, and not in the presence of any of the

defendants.

A. Why, he told me that I had a chance to take

up a claim if I wanted to, and make a little piece of

money out of it.

Q. Did he tell you how long it would take you to

make that money out of it?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and asking for hearsay

evidence, and as leading and suggestive.

A. Well, he said about three months, probably.

Q. Did he tell you how much you could make on

the deal?

Mr. BUNDY.—That is objected to as incompetent,

irrelevant and immaterial, and hearsay, and leading

and suggestive.

A. He said about $200 or $250, or somewhere

around there.

Q. Did 3^ou have the money at that time with

which to purchase a timber claim?

A. I did not.

Q. Did you know at that time where you could

get the money with which to purchase it ?

Mr. BUNDY.—Objected to as incompetent, irrel-

evant and immaterial.

A. No, sir.

Q. Did you have any information as to where you

could get money to make your final proof?

Mr. BUNDY.—Same objection.

A. Well, he told me I would probably get it all

right, in due time.
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Q. And you finally located on one of these claims,

did you? A. I did.

Q. And who located you?

A. Mr. Patrick Downs.

Q. How did you meet Mr. Patrick Downs'?

A. I think I was introduced to him by Mr. Har-

rington.

Q. Do you know where that was—what place?

A. I do not.

Q. Where did you go to locate on this claim?

A. Up in the Basin country.

Q. Near what town or place?

A. Above Idaho City.

Q. Did you go up to Kempner's ranch?

A. I did.

Q. And who went with you ?

A. A party of six, and Mr. Downs.

Q. Who were among the party?

A. I think it was six. Why, there was a Mr.

Benjamin Allen, Mr. Samuel Vance, Mr. Pawley

—

Q. Do you know Mr. Pawley 's Christian name?

A. I do not.

Q. Were there any others?

A. There were.

Q. How many?

A. I think there were two.

Q. Do you know who arranged for this party?

A. I think Mr. Downs did.

Q. Wliere did the party start from?

A. Boise.

Q. What part of Boise?
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A. I don't know what part the party started

from.

Q. Where did they meet youf

A. At the Half-way House.

Q. You were at the Half-way House ?

A. After they were.

Q. Did they wait at the Half-way House for you?

A. They stayed there all night.

Q. Did you all go in one party?

A. Mr. Vance and myself went about three

o'clock. The others left about noon, I believe.

Q. How far from Kempner's ranch did you go

to view this land?

A. We went down Crooked Creek between two

and three miles, possibly four.

Q. Did you drive there, or did you walk from

Kempner's? A. We walked.

Q. How long did it take you to walk over there?

A. Why, possibly an hour.

Q. Did you have any arrangement as to what

you were to pay Mr. Downs for locating you ?

A. I did.

Q. How much were you to pay him?

A. $25.

Q. Did you pay him there, at that time?

A. No.

Q. Do you know when you did pay him?

A. It was later.

Q. How much later?

A. I think after I filed.

Q. Do you know how long after you filed you paid
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this, and how you paid it?

A. I paid a part, and I think the rest came out

when I sold my land.

Q. When you went out to view this land with Mr.

Downs did he show you a claim and say, "This is

the claim for you," and give you a description of it,

or what happened"?

A. He showed us the section comer, and that was

marked, and gave us a description of our land.

Q. And did he tell you what to do with that de-

scription? A. I think he did.

Q. What did he tell you to do?

A. I think he told us to use it on final proof.'

Q. Did he say anything to you about getting

your papers prepared to file in the land office?

A. Not that I remember of.

Q. When Mr. Downs showed you the corners of

this land, did you know whether that was the land

that he was giving you the description to or not?

A. I didn't think it was.

Q. What made you think it wasn't?

A. Well, from the talk in the party, I judged it

was farther along.

Q. Do you know how much farther the claim you

located on was from where you were?

A. I have found out since. ;='

Q. How far was it?

Mr. BUNDY.—I object to that, unless jow ask him

how he found out.

Q. How did you find out, Mr. Hobbs ?

A. By looking at the plot.
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Q. How far away from where you were is the

claim?

A. I think it is about nine or ten miles.

Q. Did Mr. Downs say anything about that?

A. I think he said the claims were over the hill

from where we were.

Q. And you didn't go over there?

A. We did not.

Q. I showed j^ou here, a few minutes ago, the

sworn statement and the non-mineral affidavit. I

will ask you who prepared those papers for you.

A. I don't remember.

Q. Do you remember where you got them?

A. I do not.

Q. Did you know Mr. John Kinkaid at that time ?

A. I did.

Q. Were you in his office before you filed these

papers ?

A. No, I was only there once that I remember of.

Q. Do you remember whether you first saw these

papers in the land office, or whether you first saw

them in Mr. Kinkaid 's office?

A. I couldn't say for sure.

Q. Who went to the land office with you?

A. Mr. Vance.

Q. Anyone else?

A. Not that I remember of.

Q. And you filed those two papers, that is, the

sworn statement and non-mineral affidavit, and did

you ]3ay any money in the land office at that time ?

A. I did.
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Q. How much'? A. $7.50.

Q. Was that your own money? A. It was.

Q. Do you know Mr. John I. Wells, who is sitting

here in the room? A. I do.

Q. When did you meet him?

A. Why, in 1902 or '03, somewhere in there.

Q. Did you ever have any talk with Mr. Wells

about taking up a claim, or with reference to this

claim that you did take up? A. I did.

Q. When was that?

A. I think it was after I filed on the claim.

Q. Did you meet him casually, or did you go to

see him, or did he come to see you?

A. I couldn't say for sure.

Q. What is your best recollection?

A. Well, I know we met quite a little; we was all

around town here.

Q. Did he say anything to you about this claim?

A. No, not right after I took it up.

Q. How did you know when the time came for

you to make your final proof?

A. I think Mr. Wells asked me if I wasn't to

prove up a certain day.

Q. Do you remember whether that was the first

time you had spoken to him about this claim?

A. I don't remember.

Q. And did you tell him that you were going to

prove up, or what did you tell him?

A. I told him I intended to prove up, yes.

Q. Was any thing said then about the money with

which to prove up?
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A. Not that I remember of.

Q. Well, when did you see Mr. Wells again"?

A. Well, I think it was the day before I proved

up.

Q. Where did you see him then?

A. He came in where I w^as working.

Q. Where was that?

A. On Tenth street.

Q. Did you have an office there?

A. I did.

Q. Did you ask him to come there ; had you sent

for him ? A. Not that I remeniber of.

Q. What did he say to you then?

A. He said, "Do you prove up to-morrow?"

And I says, "Yes."

Q. What happened then?

A. He handed me some money.

Q. What did he say when he handed you the

money? A. "You know what that is for."

Q. How much money was it?

A. I think it was $405—something like that.

Q. Did you give him a note for it?

A. Not that I remember of.

Q. Did you ever pay him any interest on it ?

A. No.

Q. Did he say anything to you about where you

should say you got that money when you went to

the land office?

A. I was to give them to understand it was my
own.

Q. Did Mr. Wells say anything to you about

that?
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A. He said I was to saj^ it was mine.

Q. And they gave you a receipt at the land of-

fice when you paid that money in at the land of-

fice? You iDaid that money in at the land office?

A. Yes, sir.

Q, And they gave you a receipt for it?

A. They did.

Q. What did you do with that receipt? Did

you keep it, or did you deliver it to somebody?

A. I don't remember.

Q. When did you see Mr. Wells next, if you saw

him at all?

A. I seen him several times, a week or two or

three weeks afterwards.

Q. That was the John I. Wells who is sitting

here? A. It was.

Q. Where did you see him then?

A. I seen him around on the street, different

times.

Q. Did you have a talk with him?

A. In a way, yes.

Q. Did he say anything to you about this claim?

A. Yes.

Q. What did he say?

A. He wanted to know when I was going to trans-

fer it.

Q. And what did you tell him ?

A. I told him I thought I would in a little while.

Q. What did he do then?

A. Why, I think we waited about two or three

weeks, and the transfer was made.
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Q. Where did you go to make the transfer?

A. Mr. Pritchard.'s office.

Q. Did Mr. Wells go mth you?

A. He did.

Q. Had you ever talked to Mr. Pritchard about

this at that time? A. Not that I remember of.

Q. This deed that I have shown you and that

you identified—was that the deed you signed at that

time?

A. I suppose it is. It is my signature there.

Q. Did you ever sign any other deed at Mr.

Pritchard 's office?

A. Not that I know of.

Q. Did you ever make another deed for this prop-

erty, that you know of?

A. No, sir, not that I remember.

Q. Did they make the deed out while you were

there, or was it already there?

A. I think it was already there.

Q. And you signed the deed? A. I did.

Q. Did you meet Mr. Pritchard at that time?

Did he take your acknowledgment, as you remember,

as notary public? A. I think he did.

Q. Was there any money paid you at that time ?

A. There was.

Q. How much?

A. Between $200 and $230, I think.

Q. And was that the occasion that they kept out

the money to pay the balance of the locating fee?

,

A. I don't quite understand the question.

Q. You said some time before that you paid part
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of the locating fee and the balance was taken out

when you sold, and I asked you if it was that oc-

casion that they kept out the balance?

A. It was.

Q. Did you pay for the team to go to Kemp-
ner's ranch, your part of it? A. I did.

Q. Do you know when you paid that?

A. I think I paid that a few days after return-

ing from the ranch.

Q. This whole matter turned out just as you ex-

pected, didn't it?

Mr. BUNDY,—I object to what he expected as in-

competent, irrelevant and immaterial.

A. The taking up of the claim?

Q. And turning it over and getting the $250.

A. That was the inference I was given when I

took the claim.

Q. Was anything said about what you were to

sell this timber claim for when you were in Mr. Kin-

kaid's office?

A. Not that I remember of, no.

Q. The w^hole transaction was, that you signed

the deed and took what they gave you?

A. That was it.

Mr. GORDON.—We offer in evidence timber and

stone land sworn statement, which has been identi-

fied, dated August 10, 1903; notice for publication

of the same date; also the non-mineral affidavit,

identified by Mr. Hobbs, of the same date; his tes-

timony given on final proof, November 10, 1903;

and the cross-examination identified by Mr. Hobbs,
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attached; the testinion}^ of the other witnesses on

final proof; the register's and receiver's certificates,

dated November 10, 1903; and the deed, dated De-

cember 17, 1903, made by John E. Hobbs to Horace

S. Rand, consideration $900, which has been here-

tofore identified by Mr. Hobbs; and certified copy

of the patent, dated September 9, 1901; all to the

southwest quarter of section 29, township 6 north of.

range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 81A to 811, in-

clusive.)

Q. Mr. Hobbs, you didn't know Mr. Horace S.

Rand, did you? A. I did not.

Q. Did you read the deed over that you signed %

A. No, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Hobbs, the first man that spoke to you

about this, you say was a man by the name of Har-

rington? A. Yes, sir.

Q. What was his first name?

A
Q
A
Q
A
Q
Q
Q
A

Q

I don't remember for certain.

What were his initials?

I think it was E. A.

What was his name, do you know?
I think it w^as Earl.

What was his business? A. Mining.

Laborer ? A. Mining.

As a laborer, or mine owner, or w^hat?

He worked around mines.

And you say that you got from Mr. Harring-
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ton some kind of an inference as to what you might

do? A. I did.

Q. Did you get that inference from anybody

other than Mr. Harrington?

A. It was the common talk of the town.

Q. But you had no such talk as that with Mr.

Steunenberg?

A. I never knew the gentleman.

Q. Nor Mr. Kinkaid ? A. I did not.

Q. Or Mr. Downs?
A. After having an introduction to him.

Q. Did you have any talk with Mr. Downs about

what you w^ere to do with this land, except to enter

it?

A. Why, he gave me the idea that it could be

sold if I took it up.

Q. That there would be a chance to sell it ?

A. Yes, sir.

Q. Did you have any talk with Mr. Wells prior

to the time you filed?

A. Not that I remember of.

Q. Or Mr. Kinkaid, prior to filing?

A. No, sir.

Q. Or Mr. Pritchard?

A. I think not.

Q. Or the Bai"^er Lumber Company or any of

its agents? A. I don't think so.

Q. Or with Mr. Barber or Mr. Moon?

A. No, sir.

Q. Or with Mr. William Sweet ? A. No.

Q. So that the inference which you have testi-
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fiecl about is one that you gained, you say, from talks

with Mr. Harrington, and general talk about town?

A. Yes.

Q. After Mr. Harrington had made this sugges-

tion to you and you had concluded to avail yourself

of your rights as a citizen, who did you first speak

to about it?

A. Wliy, I think I was made acquainted with

Mr. Downs.

Q. Introduced to him down here in Boise?

A. I was.

Q. You hadn't known Mr. Downs before that?

A. I don't think I did.

Q. Do you remember who introduced you to him ?

A. I do not.

Q. Did you ask Mr. Downs if there were any

claims up there that he could locate you on, or some-

thing to that effect?

A. To that effect, yes.

Q. What did he tell you?

A. He said there were some.

Q. Did he tell you what it would cost you, at

that time, for locating you? ,

A. I couldn't say.

Q. . Did he tell you before you went up there what

it would cost you for a locating fee?

A. I think he did.

Q. Did he tell you that the fee would be $25?

A. He did.

Q. Did you promise and agree to pay him that

amount for it ?
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A. I didn't object to the amount.

Q. So that the understanding was that you were

to pay $25. That was, as I understand, the uni-

versal price they were charging?

A. I did.

Q. After you had this talk with Mr. Downs and

he told you there was some claims, how did you de-

termine what day to go up ?

A. I think he arranged the party.

Q. He told you there was a party going up on

a certain day and you could go up with them %

A. Yes, sir.

Q. You and Mr. Vance took one team?

A. Yes, sir.

Q. And you paid your share of that?

A. Yes, sir.

Q. And the other party took another team?

A. Yes, sir.

Q. And you got together at Kempner's ranch,

you and Vance and the other party?

A. We all were at Kempner 's ranch

.

Q. That is where you got together?

A. We were all there, yes.

Q. Did you stay over night there?

A. Yes, sir, we did.

Q. And the next day you went out to the tim-

ber ? A. Yes.

Q. And 3^ou left your teams there and walked

out? A. We walked, yes.

Q. You say Mr. Downs took you to a certain

corner and told you that the claim he had in mind
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for you was over the hill?

A. Somewhere over there, yes.

Q. Did he tell you just where it was, over the

hill?

A. Nothing, only from the plot he gave me.

Q. And from the plot he gave you, you could

tell the location, where it was, with reference to the

corner he had shown you?

A. I believe I could, yes.

Q. Did he show the other gentlemen some claims

too, or or do you know about that? I mean some

corners.

A. He showed us all one corner.

Q. He didn't show anybody else any other cor-

ner ? A. Not that I seen.

Q. So, after you had been shown this corner, you

came back to Kempner's ranch, did you, the whole

bunch? A. That day, yes.

Q. And stayed there that night?

A. We started for Idaho City.

Q. That night? A. Yes.

Q. Did Downs come back to Idaho City with you?

A. He did.

Q. And stayed all night at Idaho City?

A. We came on through.

Q. Did Downs come down with you?

A. He did.

Q. The whole bunch came down together?

A. Just Sam Vance, myself and Downs.

Q. Now, he had given you a plat, or some num-

bers, had he? A. Township plot, yes.
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Q. And the particular piece you were supposed

to enter was checked off on if? A. It was.

Q. What time did you get to Boise that night ?

A. I think about three o'clock in the morning.

Q. And what did you do—nothing, I suppose,

that night but go to bed?

A. Went to bed.

Q. The next day did you go to the land of&ce?

A. I did.

Q. You seem to have signed a sworn statement

here, which it is necessary for all timber and stone

claimants to file, which has been shown you, dated

August 10, 1903. You say you don't remxember who

made that out for you?

A. I don't know who made it out.

Q. Do you remember where you first saw it I

A. No, sir.

Q. But in some way you got it and took it to

the land office? A. Yes, sir.

Q. And made a filing? A. I did.

Q. And paid a land office fee?

A. Yes, sir.

Q. Where did you get the $7.50? Was that your

own money, or did you borrow that?

A. It was my own money.

Q. And after you made this filing, the next day,

or soon after that, you saw Pat Downs and paid

him a part of the location fee ? A. Yes, sir.

Q. About how long after did you pay him?

A. I couldn't say.

Q. About a week, or two or three days, or when?
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A. I don't remember.

Q. Was it before final proof?

A. I think it was.

Q. How much did you pay him?

A. I couldn't say.

Q. Any idea whether it was $50 or $10?

A. Probably in the neighborhood of $10.

Q. Do you remember where jou paid it?

A. I do not.

Q. Now, up to the time that you filed this first

paper, your original application to purchase, had

you had any talk with Wells or Kinkaid with refer-

ence to this property?

A. Nothing only that I was to prove up a cer-

tain day.

Q. You don't understand. I mean, at the time

you filed this first paper in the land office, your

original application to purchase, after 3^ou came back

from the timber, that time you testified on direct

examination that you had not had any talk with

Wells. That is a fact, is it not?

A. Nothing only in a business w^ay. I hadn't

said anything to him about this timber that I remem-

ber of.

Q. So that at the time you filed your original pa-

pers, you had had no conversation with Wells about

this timber claim?

A. Not that I remember of.

Q. And you had had no talk with Kinkaid with

reference to this? A. No, sir.

Q. And you had had no talk with Pritchard with
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reference to this % A.I think not.

Q. And you had no talk with Downs except with

reference to locating you?

A. That is all, I think.

Q. Mr. Downs had, at that time, made no prop-

osition to buy it? Mr. Downs at this time hadn't

offered to buy it ? A. I think not.

Q. Had you o:ffered to sell it to him?

A. I think not.

Q. Had there been any conversation about sell-

ing it at all, at the time you filed this first paper ?

A. Not that I remember of.

Q. I think you are right about that, Mr. Hobbs.

I see in this original statement, you testified, un-

der oath, as follows: "I have not, directly or indi-

rectly, made any agreement or contract, or in any

way or manner, with any person or persons whom-

soever, by which the title I may acquire from the

Government of the United States may inure in whole

or in part to the benefit of am^ person except my-

self." That is the statement you signed on Au-

gust 10, 1903, when you made your first filing in the

land of&ce, and it was absolutely true at that time,

was it not ?

A. I hadn't found a buyer, or exactly an3^one, but

I knew I could sell it in due time.

Q. An3i3od.y could sell timber, and that is what

3'ou mean^ that 3'ou knew there would be a buyer

for it when you got ready to sell. Is that right?

A. I knew there would be a buyer after I proved

up.
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Q. Going back to this statement here, made on

the day of your original purchase, '

' That I have not,

directly or indirectly, made any agreement or con-

tract, or in any way or manner, with any person or

persons whomsoever, by which the title I may acquire

from the Government of the United States may in-

ure in whole or in part to the benefit of any person

except myself." That was true at the time you filed

it, wasn't if? You had made no such agreement at

that time, had you?

A. I had made no agreement or contract, no.

Q. With anybody? A. No.

Q. You hadn't had any talk with anybody about

selling it at that time, had you ?

A. Well, no more than it could be sold.

Q. I understand you generally understood that

there was a market for all the claims that you could

get. You understood that, didn't you?

A. I understood that I could sell it after I proved

up, yes.

Q. You understood that there was a market for

it?

A. I understood it could be sold after I proved

up, yes.

Q. Had you made any agreement to sell it or

transfer it to any person at the time you made this

sworn statement on August 10, 1903 ?

A. I knew it could be sold, yes, when I made that

entry.

Q. On August 10, 1903, had you made any agree-

ment with any person, firm, or corporation, by which
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the title jon might acquire was to be transferred to

them?

A. I had no agreement in writing, or anything.

Q. Had you any verbal agreement, by which you

was to turn this over to any person, firm, or corpora-

tion when you acquired title to it ?

A. No, but the natural inference was that I could

sell it, all the time.

Q. Your natural inference was that you could

sell it, and that was what you entered it for?

A. Yes, sir, I took it so that I could sell it.

Q. You took it so that when you got title you

could sell it at a profit?

A. If I couldn't sell it at a profit I wouldn't have

taken it.

Q. And that was the sole object you had, was to

make a profit for yourself ?

A. I could make a piece of money, yes.

Q. And by a piece of money, you mean, sell it

for more than it cost you?

A. Yes, more than it cost me.

Q. And that was the object you had in going to

the land office, was to get this land and sell it at a

profit? A. Yes, sir.

Q. That part is understood between you and I,

Mr. Hobbs. Everybody knew there was a market,

but what I want to get at is whether you had any

agreement, in writing or verbal, not at the time you

proved up on it, but at the time you made this first

api3lication, by which you had promised to turn that

title over to anybody ?
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A. At the time I filed on it, the natural inference

was that I could sell it.

Q. You have told us that a great many times.

Will you answer this question. At the time you filed

on it, had you made any agreement, with any person,

to turn that title over to them when you got it ?

A. I don 't know as I had made any agreement.

Q. You know whether you had or not ?

A. I don't remember any agreement, no.

Q. Had anybody asked you at that time to trans-

fer it to anybody? A. Not directly, no.

Q. Had anybody asked you at that time, indi-

rectly, to transfer it to anybody, and, if so, who?

A. No more than the common talk around that

you could sell your claim.

Q. Did you know who you was going to sell it to

at the time you filed on it? A. I did not.

Q. Did you enter this timber and stone claim, Mr.

Hobbs, for the benefit of the Barber Lumber Com-

pany ?

A. I didn't know the Barber Lumber Company
then.

Q. Did you enter that timber and stone claim for

the benefit of John I. Wells, as his hireling?

A. Not that I knew of.

Q. Did you enter it for the benefit of anybody

other than yourself ?

A. Only for what I could make out of it.

Q. Did you have any other object in entering it,

except to get title to it yourself, and sell it at a

profit? A. I think not.
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Q. Now, it is charged in this complaint, by the

Government, in this action we are trying, that prior

to the time^you entered this timber and stone claim

you entered into an agreement with the Barber

Lumber Company and the other defendants in this

action, by which agreement you undertook and

agreed to enter a piece of land for them, and that

you promised and undertook to go before the land

ofi&ce and swear falsely to get title, and that as soon

as you got title you would transfer it over to them.

Did you make any such agreement as that before you

filed on this land?

A. I didn't agree to sell it to no one, no.

Q. Mr. Stenographer, please read the question.

(Question read by stenographer.)

A. I didn't know the Barber Lumber Company.

Q. Then you didn 't make any such agreement, did

you?

A. Not with the Barber Lumber Company.

Q. Did you make any such agreement with any-

body else?

A. Only that I understood it could be sold when

I took it.

Q. I want to know, not what you knew about sell-

ing it. Everybody knew you could sell land in this

country at that time. I w^ant to know whether or

not you entered into an agreement before you filed

upon this land, by which you had undertaken to

transfer the title when you got it to anybody ?

A. Not that I remember of, no.

Q. Mr. Hobbs, if you had entered into such an
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agreement as that you would have remembered it ?

A. I don't remember of anj^; I don't think I did.

Q. Have you been interrogated in the back room,

or some other room, in this building by some agents

of some kind of the Government?

A. I have been asked some questions, yes.

Q. When ? A. To-day and yesterday.

Q. Any time before that ? A. No.

Q. Yesterday was your first interview?

A. It was.

Q. Were you told by the agents of the Govern-

ment that interviewed you that you had no right to

sell this land or get money to prove up on it with

from John I. Wells before final proof was made?

A. I think not; they only asked me some ques-

tions.

Q. Didn 't they tell you that if you had done that

you had done a wrong thing?

A. Thev didn't tell me whether it was wrong; or

otherwise.

Q. Did they give you to understand in that con-

versation in there that if you had done that you had

made yourself liable?

A. They didn't give me to understand that I had

or hadn't.

Q. Did they make any suggestions to you as to

what would be done with you if you did or did not

testify as they required?

A. Nothing, only I supposed it was outlawed,

that was all.

Q. That is, they told you that the claim against
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you for perjury had outlawed ?

Mr. KEIGWIN.—I object to the suggestion in

that question. The witness has not said that he was

told that the prosecution was outlawed. I will put

the question to him again and ask him what he said.

Mr. BUNDY.—Q. They told you it was out-

lawed, as I understand?

A. That is what I understood.

Q. You understood from them that any claim

against you for perjury was outlawed, and they

couldn't prosecute you for perjury?

A. That is what I understood.

Q. And after telling you that, and giving you the

impression that you had committed perjury

—

Mr. KEIGWIN.—I object to the question on the

ground that it suggests what the witness has not said

—^that he had been told that he hai^ committed per-

jury. The witness has not testified that anybody

had told him he had committed perjury.

Mr. BUNDY.—Q. Mr. Hobbs, what crime, if

any, was it that they told you had been outlawed ?

A. I expect it was getting the money—I expect

it was.

Q. What did they say to you—what did this agent

of the Government tell you had outlawed ?

A. That getting the money and so on, and the act

of taking this land, and everything, was outlawed.

Q. And what more did he say ?

A. I believe that was all.

Q. He must have said something more to you, Mr.

Hobbs. He didn't just say it was outlawed and
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quit?

A. It was outlawed and they couldn't handle the

entrymen for it.

Q. They couldn't handle the entrymen?

A. Yes.

Q. What else? A. I think that was all.

Q. What did he tell you that for? What did he

say was the object?

A. I think because I asked him.

Q. What did you ask him?

A. What they was going to do with the entrymen.

Q. And what did they say?

A. Just what I told you.

Q. That it had outlawed ? A. Yes, sir.

Q. And what you understood was outlawed was

the fact of your testif\ing falsely before the land

office ? A.I suppose it was.

Q. And making a false entry there?

A. So I understood.

Q. And they gave you to understand that you had

made a false entry?

A. I supposed I had, or I wouldn't have been

charged.

Q. Did they give you to understand that your

false entry consisted in selling out before final proof ?

A. I don't know.

Q. Do you think you made a false entry?

A. I don't know.

Q. What do you think was wrong with your en-

try ? A. I couldn 't say.

Q. Do you think there was anything wrong ?
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A. I don't know.

Q. Well, these Government officers that had you

in this room yesterday and to-day took the position

with you, and gave you to miderstand, that you had

violated the law in some way in making this entry,

did they not ?

A. That is what I understand, yes.

Q. And your understanding was that you had

violated the law because you had sold out after you

had made your filing and before you made your final

proof? A. I suppose that was it.

Q. The fact is, Mr. Hobbs, and I gather from your

evidence, that at the time you made this filing, origi-

nal application to purchase, you had had no talk with

Mr. Wells about furnishing you the money to prove

up with, had you?

A. Not that I remember of.

Q. And you never did have any talk with him

about it until, I think you said, a few days before

final proof.

A. I think that is right.

Q. So that up to a few days before final proof

you hadn't sold out any right, title, or interest you

had in the claim at all ?

A. I don't think I had.

Q. And when Mr. Wells came around and gave

3^ou this money, it was your understanding at that

time that jow had sold out your right to him, and that

he would pay you enough down to prove up with and

would pay you the balance after you transferred title.

A. It was understood that the money was to prove
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up with.

Q. That it was part payment on the claim, or did

you suppose that you had sold out?

A. I supposed I would make the transfer when I

got the balance.

Q. You understood, did you not, when Mr. Wells

gave you this $400 that you had practically sold your

claim ?

A. I supposed I had, unless I reimbursed him.

Q. You would either have to repay the money he

had loaned you to prove up, or else, sell to him and

get the balance that was coming to you %

A. I suppose so.

Q. But up to that time, that is, up to the time

Wells first spoke to you about the money to prove up,

you never had contracted away your right to this tim-

ber to any person, had you?

A. Not that I remember of. I didn't have any

contract, no.

Q. Either oral or written ?

A. I don 't think so.

Q. Either express or implied, with anybody?

A. Nothing, only what was the talk around town

here.

Q. The talk around town was simply to the effect

that these fellows were buying timber claims, was it

not, and you knew you could sell it ?

A. People on the market for them, yes.

Q. People on the market isn't the same as an

agreement to sell. You don't understand that, do

you? A. I don't suppose it was.
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Q. So that up to the time you made your original

application to buy this land you didn't know who you

was going to sell it to, did you %

A. I didn't know who was going to buy it, no.

Q. And at the time you paid the $7.50 in the land

office, and paid for the rig, and paid part of Pat

Downs' locating fee, you had made no arrangement

to sell it?

A. No, only it was understood that I could sell

it.

Q. Yes, but you had never talked with anyone

about buying, and nobody had talked to you about

selling ?

A. It was talked around that they could be sold.

Q. I am trying to find out from you if, up to that

time, you had sold this land. You know whether

you had or not I

A. I don't suppose I had sold it.

Q. Don't you know you hadn't sold it?

A. I don't know what the law would say about it.

Q. Had you sold it—outside of any law?

A. I had made no deed prior to proving up, no.

Q. I want you to get your mind on the day you

first went to the land office and made this applica-

tion to purchase, and paid $7.50 in the land office.

Now, you know Avhat I am talking about, don 't you ?

When you filed your first papers. Up to that time,

had you agreed to sell that to anybody?

A. Up to filing that paper?

Q. Yes.

A. No, we hadn't agreed to sell it to anyone that
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I know of.

Q. Up to the time you paid Pat Downs part of the

location fee had you agreed to sell it to anybody?

A. I had been told that I could possibly sell it all

right.

Q. Had you agreed to sell it to anybody up to

that time?

A. I don't remember that I had.

Q. Had you offered it for sale to anybody at that

time ? A.I wasn 't hunting a buyer, no.

Q. Had you offered it for sale to anybody at that

time? A. I don't remember that I had.

Q. Had anybody offered to buy it from you at

that time ? I am speaking now of the time that you

paid Pat Downs part of his location fee.

A. I don't think there was anyone said that they

would buy it ; they said I could sell it all right.

Q. Who told you that?

A. Downs said I would be all right hanging on to

it, and prove up, and I would be all right.

Q. When did he tell you that?

A. I don't remember whether it was the time I

paid him or some other time.

Q. Did he tell you who you could sell it to?

A. No, sir.

Q. He simply told you to hang on to it, and you

could sell it?

A. That I could probably sell it.

Q. Was that talk you had with Downs and the

talk you had with Harrington the only conversations

you had with anybody that led you to think that you
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could sell it?

A. I don't remember who I talked to; it was all

over town at that time.

Q. What was all over town at that time?

A. About taking up timber claims and selling

them.

Q. And you have got it in your mind, haven't you,

Mr. Hobbs, that that was a violation of the law ; that

is your opinion, isn't it?

A. I don 't know ; I am no lawyer.

Q. Is that what these Government officers told

you? A. That it was against the law?

Q. To take up a timber claim and sell it?

A. I know nothing only what those papers say

there.

Q. What papers ?

A. The entry papers there.

Q. I mean these special agents that talked to you

in the back room, did they convey the idea that that

was illegal, to enter timber claims and sell them?

A. I don't remember that I asked them, or that

anything was said about it.

Q. You found out, shortly after you had deeded

your property, that a good many of the other entry-

men had got a larger price for their claims than you

did, didn't you?

A. I had heard that some of .them sold for more,

yes.

Q. And you have been doing considerable com-

plaining around that you didn't get as much as you

ought to out of your claim, haven't you?
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A. I don't know as I kicked.

Q. Mr. Hobbs, haven't you kicked to a consider-

able number of people here in town that these fel-

lows didn't pay you as much as the rest of them?

A. I might have said I didn't get what it was

worth.

Q. You felt pretty sore about it, didn't you?

A. I don't know whether I was or not.

Q. Mr. Hobbs, haven't you said in this town re-

peatedly that you would make it pretty hot for these

people? A. I don't remember that I have.

Q. AVill you say that you didn't?

A. I say I don't remember that I ever said that.

Q. That is the best answer you can make to that ?

A. Yes.

Q. When you went to the land office did you in-

tend to tell the truth, or did you intend to testify

falsely?

A. I testified to just what they asked me.

Q. Truly or falsely, to the best of your knowl-

edge?

A. I don't remember what the questions were; I

answered them just as they were asked.

Q. Mr. Hobbs, when you went to the land office

did you intend to testify to the truth, or did you

intend to testify to what you know^ to be false ?

A. I don't know as I wanted to lie.

Q. Did you tell the truth then?

A. Of course.

Q. I think you did, too, Mr. Hobbs. I don't

think there is any intention to lie here, except that
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you have got the impression that you have violated

the law, which isn't true. When you made your

first filing in the land office you intended to testify

truly, did you not ? A. Yes, I did.

Q. And the papers you filed there were true to

the best of your knowledge and belief %

A. As far as I remember, yes.

Q. Among other things, you said what I have

read to you. You testified at that time, and swore

to it, that you had not entered into any agreement

or contract, in any way or manner, with any person,

by which title you might acquire from the Govern-

ment of the United States would inure in whole or

in part to the benefit of any person except yourself.

That was true at that time, was it not, absolutely?

A. I had made no agreement.

Q. That statement was true?

A. As far as I know.

Q. As far as you knew then and as far as you

know now?

A. As far as I knew then and as far as I know

now.

Q. That is a plain, explicit statement, signed by

you, to the effect that on the 10th day of August,

1903, you had not entered into any agreement.

A. I had no agreement, no.

Q. Then that statement is true?

A. I think it is.

Q. Undoubtedly so. You seem to be more afraid

of your own evidence than anyone else. Now, when

you came to make final proof, which was on the 10th
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day of November, 1903, the fellows at the land office

asked you a lot of questions which they ought not to

have asked you, but they did, and you answered them,

and it was your intention at that time to tell the -

truth, was it not ? A. It was.

Q. One of the questions which was asked you at

that time was this: ^'Have you sold or transferred

your claim to this land since making your sworn

statement, or have you directly or indirectly made

any agreement or contract, in any way or manner,

with any person whomsoever, hj which the title which

you may acquire from the G overnment of the United

States may inure, in whole or in part, to the benefit

of any person except yourself?". And your answer

to that was "No." That was true, as you under-

stood it, at that time, was it? And is true as you

understand it now? A. I think it is.

Q. The next question is: ''Do you make this en-

try in good faith for the appropriation of the land

exclusively to your own use and not for the use or

benefit of any other person?" And you answered

that, "I do." That was true at the time, was it not?

A. I suppose it was.

Q. And is true now, is it not?

A. As far as I know.

Q. And this next question: "Has any other per-

son than yourself, or has any firm, corporation, or

association any interest in the entry you are now

making, or in the land, or in the timber thereon?"

And you answered that,
'

' No. '

' That was true at the

time and is true now, is it not?
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A. I suppose it is.

Q. Don't you know that it is?

A. Nothing only that I sold the claim. I don't

even remember who I sold it to.

Q. This was at the time you were making final

proof. Did you sell before you made final proof or

afterw^ards ?

A. I think I sold afterwards; that is what the

deed says there.

Q. The time you answered this question was at

the time you were making final proof, and at that

time you said that you had not sold it, and had not

sold any interest in it, and that was true at that time,

was it not? A.. Yes.

Mr. BUNDY.—It is a quarter past twelve, and I

am not through with this witness.

The EXAMINER.—Then we would better ad-

journ until two o'clock.

Mr. BUNDY.—I want to examine him further at

two o'clock.

Mr. KEIGrWIN.—I will ask the Examiner to cau-

tion this witness not to speak to anyone about this

matter between now and two o'clock.

The EXAMINER.—It will not be proper for you

to have any conversation with anybody with refer-

ence to your testimony before we meet again here,

Mr. Hobbs; that includes everybody.

Mr. BUNDY.—And also caution him not to talk

to these Government agents back here.

Mr. KEIGWIN.—Mr. Examiner, can the record

show that our request was that the witness should be
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cautioned not to talk with anybody?

The EXAMINER.—Certainly.

Mr. KEIGWIN.—And that this interpolation

comes from the other side?

The EXAMINER.—Certainly.

(Two o'clock, P. M., Tuesday, February 16, 1909.

(Mr. HO'BBS resuming the witness stand.)

Mr. BUNDY.—Q. Where did you come from

just now?

A. I came out of Langley's repair shop.

Q. You haven't been in the back room in here?

A. No, sir.

Q. What day of the week was it that you went

up to look at this land ?

A. I don't remember.

Q. Why didn't you go with the party, instead of

w^aiting until three o'clock in the afternoon?

A. I had some business to tend to.

Q. What was your business ? A. Assaying.

Q. Let's see if I can't refresh your recollection a

little. You were quite busy at the time, had a good

deal of business on hand? A. I did.

Q. Wasn't it very important that you got back

here by Monday morning, and that you went up,

leaving here, as you said, on Saturday afternoon,

you left then and got back very late Sunday night ?

A. I know it was \ery late in the night, but I

don't know what day.

Q. Don't you know that it was on Sunday you

was on the land? A. I don't remember.

Q. You don't remember that it was Saturday



1368 The United States of America

(Testimony of John E. Hobbs.)

afternoon that you left here then? Don't you re-

member that you were very anxious to get back %

A. I know I was in a hurry to get back, but I

don't recall w^hat day it was.

Q. Don't you recall this fact, that you objected

to going so far as Mr. Downs desired to take you,

and that you desired to get back quicker on account

of the urgeny of your business back here ?

A. No, sir, I do not recall that.

Q. Mr. Harrington told you that he had taken up

a claim, did he not? A. He did.

Q. And that he had sold it ? A. He did.

Q. And I presume told you what he had sold it

for, and what he got out of it, and so on?

A. He did.

Q. Now% you knew John I. Wells quite well, did

you not, for some time prior to the time you filed on

your timber claim ?

A. I had done work for him, yes.

Q. Mr. Wells was in the mining business at that

time ? A. I think he was.

Q. And you, as assayor, did a good deal of busi-

ness for him, did you not? A. I did.

Q. And were doing business for him in that ca-

pacity between the time you filed on this timber claim

and up to the time you made final proof ?

A. I done a little work for him, yes.

Q. He was in your office to see you, as an assayist,

a number of times during that interval, was he not ?

A. He was in there, yes, off and on.

Q. Now, don't you recollect, on reflection, Mr.
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Hobbs, that Mr. Wells and you had a number of in-

terviews in your office with reference to proving up

on this timber claim *?

A. Well, w^e might; I don't remember.

Q. I mean prior to the time he handed you over

this money.

A. He might have made remarks about it that I

don 't call to mind.

Q. Don't you recall that at one of those inter-

views, after you had filed, and some time before you

made final proof, that you stated to Mr. Wells that

you wanted to make final proof, but didn't have the

means to do it with?

A. I might have ; I don 't remember about it.

Q. See if you can't refresh your recollection, that

you had an understanding with Mr. Wells some little

time before you proved up that you could get the

money from him for that purpose, so that the time

he came and handed the money to you wasn't the first

talk 3^ou had with him about it.

A. That is the first one I remember about right

now.

Q. You wouldn't say that you hadn't had one be-

fore that?

A. I say that is the only one I call to mind.

Q. Mr, Hobbs. I think you said that you didn't

see Mr. Kinkaid in this transaction.

A. I don't think I did.

Q. Do you know whether the deed you signed was

in blank, or whether it was filled out, or did you read

it? A. I didn't read it.
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Q. So you didn't know?

A. I couldn't say.

Q. Mr. Hobbs, do you know any of the defendants

in this action, the Barber Lumber Company or any

of its agents ? A. At present %

Q. Yes, at present ? A. Personally %

Q. Personally.

A. I don't think I do.

Q. Did you ever have a business transaction with

any of them relative to the entry of timber land?

A. Knowing that they were the Barber Lumber

Company ?

Q. Anybody that you know^ to be acting for the

Barber Lumber Company.

A. I don't think I did.

Q. Did you ever have any business relations with

James T. Barber? A. No, sir.

Q. Or Sumner G. Moon ? A. No, sir.

Q. William Street? A. No, sir.

Q. John Kinkaid, relative to this timber land?

A. I think not.

Q. Louis M. Pritchard, other than selling to him,

as you have testified, other than the transactions at

the time you sold ? A. No, sir.

Q. Patrick H. Dowais, other than the w^ork he did

in locating you? A. I think not.

Q. Albert E. Palmer? A. No, sir.

Q. Or Horace S. Rand, other than deeding to him,

as you have testified ? A. Not that I know of.

Q. Did you enter this timber and stone claim you

have testified about at the request of any of the gen-
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tlemen whose names I have read to you ?

A. I think not.

Q. Did any of the gentleman whose names I have

read to you procure you or induce you to make this

entry ?

A. Nothing more than they said I could make a

piece of money out of it.

Q. Which one of the gentleman I have named said

that? A. I couldn't say.

Q. Did an}^ of them say that to you ?

A. I think that was the understanding.

Q. Now, Mr. Hobbs, I didn't ask you for your

understanding. Did any of them say to you what

you have testified to ? Did the Barber Lumber Com-

pany, James T. Barber, Sumner G. Moon, Mr. Will-

iam Sweet, John Kinkaid, Louis M. Pritchard, Pat-

rick H. Downs, Albert E. Palmer, and Horace S.

Rand, or any or either of them request or induce you

to make that timber and stone entry ?

A. I think not.

Q. I think not either. Did you make any agree-

ment with the gentlemen whose names I have read,

or any of them, prior to the time, or at the time you

made this timber and stone filing, that you would

turn it over to am^body as soon as you procured title?

A. I don 't think so.

Q. It is alleged in this complaint in this action we

are trying, Mr. Hobbs, that you did make such an

agreement with these gentlemen, that you did enter

this land for their benefit, and that, in order to de-

fraud the United States, you agreed with them that
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you would commit perjury before the land office.

Did you ever make such an agreement ?

A. I don't remember of it; if I did, I don't re-

member it.

Q. Mr. Hobbs, if you had made an agreement by

which you had promised and agreed to perjure your-

self, don't you think you would remember it?

A. I ought to, yes.

Q. You don't think you ever made any such

agreement with these men, do you ?

A. Not to my knowledge.

Q. It is alleged that you did, pursuant to that

agreement, enter the timber and stone land in ques-

tion for the benefit of the defendants whose names I

I have read. Is that true ?

A. That I made entry for their benefit?

Q. Yes.

A. I don't think I had that understanding at all

when I made the entry.

Q. You made it for your own benefit, didn't you,

Mr. Hobbs? A. I think I did.

Q. Now, the substance of your evidence, as I

understand it, is about this: You learned from Mr.

Harrington that he had made a timber and stone

entry and sold it and made some money out of, and

he told you of that fact? Is that a fact?

A. He did.

Q. And he was the first one that called your at-

tention to the opportunity to make some money in

that way?

A. To the best of my knowledge, yes.
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Q. That, acting upon the suggestion and informa-

tion derived from Mr. Hariington, you went to Mr.

Downs and asked him if he could locate you, or words

to that effect?

A. I got introduced to him, yes.

Q. That you arranged with Mr. Downs to go up

and be located by him, for a compensation of $25,

which you were to pay him. That is correct, is \i%

A. It is.

Q. That you then went up and looked over the

land, was given some numbers by Mr. Downs, and re-

turned and went to the land office. So far, I am
correct, am I not ?

A. I believe that is right.

Q. That you went to the land office and paid the

filing fee, w^hich I think you said was $7.50, and paid

the expense of your trip up into the timber by your-

self and for yourself. That is correct, is it not?

A. I believe it is.

Q. That some time afterwards, the date of wdiich

you don't just recollect, you paid Mr. Downs a por-

tion of the $25 you had promised to pay him?

A. I think that is right.

Q. And that money was paid for yourself and by

yourself, and out of your own money. That is cor-

rect, is it not ? A. It was.

Q. And you filed your preliminary paper's in the

land office on the 10th of August, 1903, in wdiich you

truthfully stated that at the time you had not made

any agreement or contract, in any way or manner,

with any person or persons whomsoever, by which
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the title you might acquire from the Government of

the United States would inure in whole or in part to

the benefit of any person except yourself. That was

true at the time you made it %

A. At that time, yes.

Q. So that up to the time, and subsequent to the

time 3^ou filed your first papers, and up to the time

you paid Mr. Downs a portion of his location fee, up

to that time the onty thing you had in your mind

about selling or disposing of the land was the knowl-

edge 3"ou had gained from general talk, and from Mr.

Harrington, that there was a market for it and that

it could be sold at a profit ? Am I correct in that ?

A. It could be sold at a profit, yes, sir.

Q. Read the question, Mr. Stenographer. (Last

question read by stenographer.)

A. I believe you are.

Q. And up to that time you had had no talk with

anybody by which you had promised or obligated

yourself to sell it to any particular person, corpora-

tion, or firm, but you still reserved and had the

right to sell it to whomsoever you desired, up to that

time. Is that a correct statement of your evidence?

A. I think it is.

Q. And then, subsequent to that time, and a few

days before j-ou made your final proof, you felt that

you didn't want to put any money that you had then

into the xDurchase, if you had any, and you then made

arrangements with Mr. Wells to advance to you the

sum necessary to pay the land office for this land?

A. He gave me the money, yes.
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Q. For that purpose? A. Yes, sir.

Q. So that, up to that time—the best you can re-

call, this was a few days before final proof?

A. I think it was.

Q. So that that was the first time anybody had ac-

quired any interest in the land you were entering,

and the first time you had put yourself under any

obligation to anybody with reference to who this land

should go to ? Is that right ?

A. I believe it is.

Q. And you took the money and proved up, and

after you proved up you w^nt to Mr. Pritchard's

office with Mr. AVells, made a transfer of the prop-

erty to whomsoever Mr. Wells directed you to, and

was paid, in addition to the amount already ad-

vanced to you, the sum of about $230 to $250?

A. I think that is correct.

Q. And you entered that land originally for the

express pui-pose, as you have stated, of selling it to

somebody at a price in excess of what it would cost

you and thereby make some money. That was your

intention all the time, wasn't it?

A. Yes, sir, I intended to make a piece of mone}^

out of it, if I could.

Q. By selling it? A. Yes, sir.

Q. You didn't understand that you were up there

as anybody else's hired man, did you? You didn't

understand that you was working for anybody for

wages in entering the land, did you ?

A. I don't know as I w^as drawing any salary,

no.
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Q. You exercised your right by entering the land,

with the expectation of selling it?

A. That was my understanding, yes.

Q. Assuming, Mr. Hobbs—I will ask you to fol-

low my question a little closely now—assuming for

the purpose of your evidence that under the law of

the United States any citizen has a right to file an

application for the purchase of timber and stone

lands, and if he makes that application for his own

use and for his own benefit, and without any agree-

ment with any other person, he has an absolute right

to sell that land, or mortgage it, or any interest in it

before final proof, assuming all those things to be

true, you don't think you did anything in this matter

at all in violation of the law% do you ?

Mr. KEIGWIN.—I object to that question as be-

ing avow^edly a hypothetical question, as calling for

the mere opinion of the witness, and as being utterly

immaterial and irrelevant, and counsel for the com-

plainant now state that they have not objected to this

very protracted cross-examination heretofore in the

interest of fairness and giving the defendants all

possible opportunity, but that they now insist that

the cross-examination shall terminate unless some

matter not heretofore touched upon shall be sug-

gested in the questions, and give notice of a motion to

strike out any further cross-examination on the lines

already followed by counsel for the defendants and

to tax the costs of any further cross-examination

against the defendants, as being immaterial, frivo-

lous, and unduly protracted.
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Mr. BUNDY.—Please read the question, Mr. Sten-

ographer. (Question read by stenographer.)

Mr. KEIGWIN.—We will ask the Examiner to

direct the witness not to answer the question, on the

grounds already stated.

The EXAMINER.—I think he may answer the

question.

Mr. KEIGWIN.—We will except to that ruling

of the Examiner, and ask that the matter be certified

to the Court.

The EXAMINER.—Of course, gentlemen, I am
not determining the relevancy of this question, or the

competency of the question, at all. I am simply say-

ing that, notwithstanding the objection, the witness

may answer the question, and then it goes up to the

court, and is for the Court to say whether it is a

proper question or not.

Mr. BUNDY.—This question is not asked the wit-

ness for the purpose of examining him as an expert

on the law, but is asked him for the purpose of get-

ting an expression of what was in the witness' mind,

and as evidencing the witness' intent, and the ques-

tion is prompted by the evidence already in, from

which it appears that in the examination of the wit-

ness by people purporting to be officers of the

Government, certain statements have been made to

him of certain crimes having outlawed against him.

Mr. KEIGWIN.—We recognize the limitations of

the Examiner's power in respect of ruling upon the

competency and materiality of evidence proposed to

be adduced. Our objection and our request to the
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Examiner are predicated upon our understanding

that it is within the scope of the Examiner's author-

ity to put a stop to an examination when it has passed

beyond reasonable limits, and more especially when

it has developed so palpably a frivolous character as

that shown in the cross-examination of this witness.

In view of the statement made by Mr. Bundy, we add

the further objection to the question, and submit it

on the further ground for stopping this examination

and relieving the witness from answering this ques-

tion, that Mr. Bundy 's statement embodies an incor-

rect statement of the testimony of the witness to

which that statement refers, in this, that the witness

has not stated, and that it is not true, that any person

professing to represent the Government, has stated

to this witness that he, the witness, has committed

any crime at all.

Mr. BUNDY.—Read the question, please. (Ques-

tion read by stenographer, as follows:) "Assuming,

Mr. Hobbs—I will ask you to follow my question a

little closely now—assuming for the purpose of your

evidence that under the law of the United States any

citizen has a right to file an application for the pur-

chase of timber and stone lands, and if he makes

that application for his own use and for his own bene-

fit, and without any agreement with any other per-

son, he has an absolute right to sell that land, or mort-

gage it, or any interest in it before final proof, as-

suming all those things to be true, you don't think

you did anything in this matter at all in violation of

the law, do you"?
;
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Mr. KEIGWIN.—We invoke the Examiner to re-

strain the examination within reasonable limits, and

also to prevent the answering of palpably improper

questions.

Mr. BUNDY.—I shall be very, very glad to have

the Examiner certify it up to the Court, if he desires.

The EXAMINEiR.—I will state to the attorneys

that I think the Examiner has the power to limit ex-

aminations within what may be termed ''reasonable

limits," and that if the Examiner has made a mis-

take with reference to this limitation, of course, that

can be certified to the Court, and the expression of

the Court thereon, the opinion of the Court obtained.

At the same time, I don't think it is necessary for

me to limit the examination as it now stands, and I

think, with the objection that has been interposed by

counsel for the Government on record, that the wit-

ness can answer the question, and should answer the

question.

Mr. KEIGWIN.—We will ask to have an excep-

tion recorded.

Q. (Last question read by stenographer).

A. Knowing what I know now, I don't believe

you have a right to bargain it away until after final

proof.

Q. Now, Mr. Hobbs, that doesn't answer the ques-

tion. I will say to you that you are wrong about that

under the law, but that is not what you are here to de-

cide?

Mr. KEIGWIN.—I object to the suggestion as to

the law made by counsel for the defendant, as being
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manifestl.y improper. I suggest to Mr. Bundy the

propriety of withdrawing the suggestion.

Mr. FEASER.—I never heard of a time that you

couldn't tell a witness the law of the case in these

courts.

Mr. BUNDY.—In view of what appears here, that

this witness has been taken into the sweat-box and

tokl point blank

—

Mr. KEimVIN.—I object to the use of the word

sweat-box on the ground that there has been no evi-

dence offered here to shov^^ that there has been any-

thing or any practice which w^ould warrant the use

of any such name in connection with the examination

of this witness in the trial of this case.

Mr. BUNDY.—Q. I didn't ask you what you

thought the law was. The question, if you will fol-

loAV it closely, is, asking you to assume, for the pur-

pose of testifying, the facts stated in that question,

and then asking, on that assumption, as to w^hether

or not you think you did anything w^rong. Read the

questions again. (Question read by stenographer as

follow^s:) "Assuming, Mr. Hobbs—I will ask you to

follow my question a little closely now—assuming

for the purpose of 3"our evidence that under the law

of the United States any citizen has a right to file

an application for the purchase of timber and stone

lands, and if he makes that application for his owm
use and for his owm benefit, and without any agree-

ment with any other person, he has an absolute right

to sell that land, or mortgage it, or any interest in it

before final proof, assuming all those things to be
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true, you don 't think you did anything in this matter

at all in violation of the law, do you"?

A. I don't understand the question.

Q. You know what I mean ?

A. No, I don't.

Q. You are a college graduate, aren't you, Mr.

Hobbs? A. I believe I am.

Mr. KEIGWIN.—Q. Mr. Hobbs, are you a law-

yer? A. I am not.

Q. Have you ever studied law ? A. No, sir.

Mr. BUNDY.—Q. Maybe I can put it in a dif-

ferent way. If it is the law that any citizen of the

United States who enters land under the Timber and

Stone Act, for his own use and for his own benefit,

and without any prior agreement with any person,

has a right to sell that land or his right in it, or to

mortgage it at any time after his original filing and

before final proof, if those things are true, then you

didn't do anything to violate that law% did you, if

that is the law?

A. If that is the law, I don 't think I did.

Mr. BUNDY.—I don't think you did either, Mr.

Hobbs?

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Mr. Hobbs, with how many officers of the Gov-

ernment have you talked about this case and your

testimony to be given?

A. Only one that I know of.

Q. Who was that? A. Mr. Watt.

Q. Who is Mr. Watt?
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A. Mr. Watt and I had an interview this morn-

ing and yesterday morning.

Q. Have you ever talked with the district attor-

ney, the United States attorney for this district, Mr.

Lingenfelter ? A. No, sir.

Q. Did you ever talk with his predecessor, Mr.

Ruick? A. No, sir.

Q. Did you ever talk wdth any of the assistant

district attorneys attached to the United States at-

torney's office in this district? A. No, sir.

Q. Have jo\x ever appeared before the Grand

Jury in connection with this case ? A. No, sir.

Q. Have you ever talked with Mr. Gordon, this

gentleman on my right, or myself?

A. Only this morning.

Q. In your testimony here? A. I did.

Q. Had you ever seen any of us before?

A. Not that I know of.

Q. Well, you mean by talking to Mr. Gordon this

morning, you mean answering his questions on the

examination? A. I did.

Q. Did you ever have an interview with him be-

fore that time? A. No, sir.

Q. Were you ever asked to have an interview

with us before ? A. No, sir.

Q. Or with anybody except Mr. Watt ?

A. No, sir.

Q. Did you have an interview with Mr. Watt

yesterday? A. Yes, sir.

Q. Will you tell the Examiner that conversation

as nearly as you can ?
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A. He asked me wliat time I filed, who I went up

there with

—

Q. You mean Mr. Watt asked you those things?

A. He did. —who located me, the price paid for

the location, by what way I went, how long I was

there, what I did while I was there, where I stopped

w^hile up there, the number in the party

—

Q. And, generally, just the things you have been

taken over in your examination this morning?

A. It was.

Q. Did you make any objection to answering

those questions I A.I did not.

Q. Did you ask him any questions as to whether

you were going to be prosecuted ?

A. I did.

Q. What did you say to him?

A. I asked him what they were going to do with

the entrymen.

Q. What did he say?

A. He said they w^eren 't going to do an3^thing that

he knew of.

Q. What else did he say?

A. I asked him- if, in previous cases in Oregon,

Colorado, and around, any of the entrymen had ever

been taken up for entering land, and he said none

with the exception of what got mixed up on the wit-

ness-stand.

Q. Did he tell you that you had committed per-

jury? A. I don't think he did.

Q. Did he tell you that you had committed any

crime ?
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A. I think he gave me to understand that I had.

Q. What did he say would happen to you if you

had?

A. He told me it was outlawed in three years.

Q. Did he threaten you with any prosecution?

A. He did not.

Q. Did he give you any promise of immunity

other than to say that anything you had done had

been outlawed? A. That is all he said.

Q. And that was in response to your question,

was it? A. It was.

Q. And that was the sweat-box?

A. I guess that is what the sweat-box is.

Q. Since you left here at a quarter past twelve,

the noon recess, have you been asked by anybody to

go into this back room and make any further state-

ment? A. No, sir.

Q. Has any person connected with the Govern-

ment's case approached you with reference to your

testimony, or asked you to make any statement or do

anything else ? A. No, sir.

(Witness excused.)

[Testimony of James F. Belk, on Behalf of the Com-

plainant.]

JAMES F. BELK, produced as a witness on be-

half of the complainant, being first duly sworn, testi-

fied as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Where do you reside, Mr. Belk?
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A. In Boise.

Q. How long have you resided in Boise ?

A. I came here in '91.

Q. What part of '91?

A. 1891, the first day of February.

Q. What is your business ?

A. At present I am excavating and contracting.

Q. What was your business in 1902 ?

A. I was running sheep.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you?

A. I believe it was 1902, yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated September 26th, 1902, and ask you if

that is your signature. A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-

tember 26, 1902, and ask you if you signed that

paper? A. That is my signature, yes, sir.

Q. And your testimony given at the land office

on final proof, dated March 17, 1903—is that your

signature? A. Yes, sir.

Q. And is that the signature of your wife. Angle

A? A. Yes, sir.

Q. Did anyone suggest to you the propriety of

taking up a timber claim, or the advantage it would

be to you? A. Yes, sir.

Q. Who was it?

A. I think I first talked with Mr. Gillum.

Q. Mr. Mack Gillum? A. Yes, sir.

Q. Did Mr. Gillum—what did Mr. Gillum say

about it?
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A. He was telling me that he had located some

timber, and that the probabilities were that I could

find some if I wanted to.

Q. Did he tell you how much he had made out of

his?

A. I don't think that he did; he had only filed

on his I believe when I was talking to him.

Q. Did he tell you how much he was going to make

out of his % A. He never did.

Q. Well, did you go up with him to locate this

land? A. No, sir.

Q. With whom did you go ?

A. George T. Ellis, and two of the Bayhouse

brothers, and I went together, in one rig.

Q. Did you know Mr. John I. Wells at that time ?

A. I did.

Q. Did you know Mr. Patrick Downs at that time ?

A. I met him up in the timber there ; I think that

was the first time I met Mr. Downs.

Q. Had you had any talk with Mr. John I. Wells

before you went up there with reference to locating

a timber claim?

A. Before the locating of it, yes.

Q. How long was that before you left Boise to

look over this land ?

A. That was only a matter of probably two or

three wrecks before we went up there.

Q. What did Mr. Wells say about it?

A. He said his partner, Mr. Downs, was on the

ground up there, and told us where to go to find him

;

he was tracing out the land, and would show it to us.
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Q. Who arranged for you to go with Mr. Bay-

house and the other gentlemen you went with"?

A. We arranged that ourselves.

Q. Did they tell you themselves that they were

going and when they were going?

A. Yes, sir; we arranged^—us four arranged to

go together.

Q. Were they at Mr. Wells' office when you went

there ?

A. No, I don't remember of ever meeting either

one of the Bayhouses in the office, or Ellis either.

Q. Where did you go to locate this land 1

A. We went to Kempner's ranch—that was

where we stopped.

Q. Did you meet Mr. Downs there ?

A. Yes, sir.

Q. And you say that is the first time you had ever

met him ?

A. I think, as far as I remember, that was the

first time.

Q. Were you required to pay Mr. Downs any-

thing for his services'? A. I paid him $25.

Q. Did you pay him, or did you pay Mr. Wells

that? A. I paid at the office.

Q. At Mr. Wells' office? A. Yes.

Q. Did you pay it before you went to view this

land? A. No, sir.

Q. When did you pay it ?

A. After I made the filing.

Q. And Mr. Downs took you all out in a party?

A. Yes, sir.
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Q. How far from Kempner's ranch did you go?

A. I should judge it was three to four miles from

the ranch.

Q. Did you walk? A. Yes, sir.

Q. And was it right alongside of the road that

you located, or did you go off the road %

A. We crossed the river from Kempner's ranch.

Q. Was it a trail or road that you followed?

A. It was right through the woods and hills.

Q. And did he show you a piece that ,you were to

locate on? A. Yes, sir.

Q. What did he say when he showed it to you ?

A. He showed me the markings and the lines and

told me about the estimate, the number of hundreds

of thousand feet of timber.

Q. When you arrived at this location, did he sa}^

"This is the piece you are to take, Mr. Belk."

A. No, sir.

Q. What did he say?

A. No, sir, he showed me this quarter of land, and

says: "Here is number so and so; if you wish this,

you can see what there is in it
;
you have been around

up there and 3^ou know what there is."

Q. And that one suited you? A. Yes, sir.

Q. Did he give you a description of it at that

time ?

A. Yes, we had the numbers there on the ground.

Q. Well, I mean, did he write out a description

for 3^ou to take back with you, or did he give it to

somebody else?

A. I can't remember whether each party brought
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a note of each separate tract, or whether it was all

in one body or in one sheet.

Q. How d'o you think it wasi Do you remem-

ber? What is 3^our best recollection?

A. Well, I am under the impression now that the

different numbers w-ere together, that is, in a long

statement, but I am not sure.

Q. Do you know which one of the party had that

statement? A. No, I do not.

Q. Well, did you go to Mr. Wells' office after you

returned? A. Yes.

Q. Did Mr. Wells have those descriptions there ?

A. Well, I can't say w^hether he did or not.

Q. Was anything said there about preparing the

papers for the land office ?

A. The papers were prepared in Mr. Kinkaid's

office.

Q. Did you know Mr. Kinkaid before that time ?

A. No, sir.

Q. Who directed you to Mr. Kinkaid 's office ?

A. Perhaps Wells.

Q. You w^ent from Wells' office to Kinkaid's of-

fice?

A. That is where we got the papers after they

were filled out.

Q. Was that the day after you returned from

Kempner's ranch?

A. That w^as after w^e returned from up there;

I don't remember whether it was the next day or not

—it w^as soon after.

Q. And Mr. Kinkaid prepared this sworn state-
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ment, and did he also prepare this notice of publica-

tion? A. I don't know.

Q. A¥ell, look at the next paper, the non-mineral

affidavit—did you get that paper from Mr. Kinkaid

too? Can't you remember about that? Can't you

answer that, Mr. Belk ?

A. I think I got that in the register's office.

Q. Did you receive that at the register's office?

A. I think so.

Q. Was Mr. Kinkaid at the register's office when

you went there, or did he go to the register's office

with you ?

A. Not that I know of; no, he never went to the

register's office with me.

Q. Who went to the register's office with you?

A. The three parties that was in my crowd.

Q. And you filed this sworn statement at that

time, and joaid a fee there, did you?

A. Yes, sir.

Q. How much was the fee you paid ?

A. I think it was $12.50.

Q. And then, in the course of time, you went to

make your final proof ? A. Yes, sir.

Q. And do you remember the occasion of your

making your final proof? Do you remember being

at the land office for that purpose ?

A. Yes, sir.

Q. Who was with you then?

A. Those witnesses that I had named, Mr. Ellis,

and Mr. Bayhouse, I believe,—one or both of the

Bayhouses.
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Q. Any of the other parties that had located at

the same time you did I

A. Not that I remember of other than those two

or three that I required.

Q. Do you remember how much money you paid

into the land office w^hen you made your final proof ?

A. $412.50, 1 believe.

Q. Did you pay that in check or in cashi

A. In cash.

Q. Where had you kept that money?

A. In the Capital State Bank, where I kept an

account.

Q. In the Capital State Bank—is that what you

call it % Is that the name of it ?

A. Yes, sir.

Q. And when did you draw that money out of

the bank?

A. At the time I made final proof.

Q. Do you know^ how long you had had that

money in the bank?

A. I had had an account there for nearly all the

time for two years or more.

Q. I mean, hoW' long had you had that $412 in the

bank.

Mr. BUNDY.—Those particular dimes and nick-

els. A. That particular $400?

Mr. BUNDY.—He wants to know^ how long you

had had that particular money in the bank. That is

the question.

A. Sometimes I had a thousand dollars there;

sometimes I didn 't have anything—sometimes I kept
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my account on the right side of the sheet by getting

loans.

Q. Did you get it on the right side of the sheet, as

you stated, this $412, by getting a loan ?

A. I think I got a loan at that time.

Q. From the bank? A. Yes.

Q. Did you give a note for it? A. I did.

Q. And how long was that note to run?

A. Something like thirty days, I think.

Q. I will ask you if you remember this question

being put to you on your cross-examination, when

you were making your final proof, question 16, "Did

you pay, out of your own individual funds, all the ex-

penses in connection with making this filing, and do

you expect to pay for the land with your own

money?" Was that question asked you, and did you

make this answer: "Yes, I do"?

Mr. BUNDY.—I object to that, as a question asked

by the land department without any authority of law,

as incompetent, irrelevant and immaterial, evidently

asked for the purpose of impeaching their own wit-

ness, and for the further reason that the answer to

the question doesn't at all dispute his evidence on the

stand to-day.

Q. (Last question read by stenographer.)

A. I don't quite understand the question yet.

Mr. BUNDY.—The question is, Mr. Belk, do you

remember being asked that question and making that

answer.

A. The answer don't seem to bear out the ques-

tion, as I understand it.
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The EXAMINER.—Read the question and answer

again, Mr. Stenographer. (Question and answer

read by stenographer.)

A. Certainly I paid for it out of my own money.

Mr. GORDON.—Did you answer that question?

Mr. ERASER.—Why don't you show the witness

that, and then ask him 1

Mr. GORDON.—Gentlemen, if j^ou have any ob-

jection to the w^ay I ask questions, please state it on

the record.

Q. (By Mr. GORDON.) Was that answer made

by you *?

Mr. ERASER.—Ask to see the paper, Mr. Belk;

then you can tell then whether j^ou remember it or

not.

A. I don 't remember whether I did or not.

Mr. ERASER.—That is your best answer?

Mr. GORDON.—Q. Was this question asked you,

Mr. Belk : "Where did you get the money with which

to pay for this land, and how^ long have you had same

in your actual possession?" And did you make the

following reply: "From my business operations.

Two years or more."

A. Perhaps I did—I don 't remember.

Q. I think you identified your signature to that,

and I wdll ask you to read questions 16 and 17 your-

self, and ask j^ou w^hether or not you responded to

questions 16 and 17 as in that paper, the same being

the questions I have read to you.

A. Question 16, "Did you pay, out of your own

individual funds, all the expenses in connection with
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making this filing, and do you expect to pay for the

land with your own money?" My answer was

''Yes." Seventeen: "Where did you get the money

with which to pay for this land, and how long have

you had same in your actual possession?" My an-

swer w^as: "From my business operations. Two
years or more." That is the w^ay the answer was

written.

The EXAMINER.—Was that your answer?

A. I don't remember whether it was or not. But

you have all the record there, but the answer to the

above question, question 16, which the gentleman

read before, is "yes," written at the end, following

question 16.

Mr. GORDON.—Q. The answer is, "Yes, I do,"

isn't it?

Mr. BUNDY.—That means, I suppose, that you

expected to pay for it with your own money.

Mr. GORDON.—Q. Mr. Belk, how long after you

made this final proof did you negotiate with anyone

for the sale of this property ?

A. It was only a few days.

Q. Did someone come to see you with reference to

purchasing it, or did you go to see them with the view

of selling it ?

A. I went to see Mr. Kinkaid.

Q. And did you tell him you had come there to

sell the property ?

A. I told him that I had the certificate, register's

receipt, whatever you call it, and wanted to dispose

of it.
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Q. And did you dispose of it to him that day f

A. I think I did.

Q. Did he make you an offer for it ?

A. Well, he must have made me an offer for it, or

we wouldn't have made the trade.

Q. How much did he offer you for it ?

A. I think it was $800.

Q. And you took the $800 that day ?

A. Yes.

Q. Had 3^ou ever talked to anyone about selling

that property to Mr. Kinkaid before that one time 1

A. I think I talked with some of the boys that had

proved up prior to my proof.

Q. But you had never had any conversation with

Mr. Kinkaid with reference to selling this property

until that day you went there ? A. No, sir.

Q. And did you make the deed while you were

there, sign the deed while you were there on that

occasion ?

A. No, I had to get Mrs. Belk, of course, to sign

the deed,—I think the day following Mr. Kinkaid

and I talked together, possibly the same day—I won't

be sure now.

Q. You didn't take Mrs. Belk to the office with

you ?

A. No, not on the first occasion ?

Q. Did you know Mr. Horace S. Rand?

A. I do not.

Q. Did yc'U read this deed before you signed it?

A. Yes, sir.

Q. AVas it just as it is now, or were there some
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blank spaces in there—names not filled in?

A. No, the names was on there, the deed was made

to some party, but I don't remember tlie name,

whether it was Eand or not.

Q. Did they have the consideration of $1000 in

there? A. I can't say as to that.

Q. Did Mr. Kinkaid pay you in cash or in check?

A. He paid me in check.

Q. Did you have that check cashed, or did you

deposit it in your bank ?

A. I deposited it in the bank to my credit.

Q. In the same bank where you said you kept

your account ? A. Yes, sir.

Q. Did you ever make any other deed for this

property, or were you ever requested to make another

deed for this property ? A. I never was.

Q. I notice that this deed was acknowledged be-

fore L. M. Pritchard. Was he in Mr. Kinkaid 's

office at the time you acknowledged that deed, or did

you go out som.ewhere ?

A. I think that Pritchard 's office was adjoining

Kinkaid 's; if I remember right now it was—it was

on the same floor. I believe I am correct in that, but

I am not sure.

Mr. GORDON.—We offer in evidence the sworn

statement of Mr. Belk, identified by him, dated Sep-

tember 26, 1902 ; notice of publication of the same

date; the non-mineral affidavit identified by Mr.

Belk, also of the same date; the testimony of Mr.

Belk on final proof, dated March 17, 1903 ; the cross-

examination attached, which was also identified by
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Mr. Belk; the register's and receiver's certificates,

dated March 17, 1903; certified copy of the patent,

dated June 10, 1904; and the deed, dated March 24,

1903, running from James F. Belk and Angie A., to

Horace S. Band, consideration $1000, all to the south-

west quarter of section 12, township 7 north of range

8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 82A to 82N inclu-

sive.)

Cross-examination.

(ByMr. BUNDY.)
Q. Mr. Belk, at the time you made final proof, in

answer to some question the land office men asked

you, you testified that you i^aid for your filing with

your own money and expected to pay for the land

with your own money, which, according to your evi-

dence, is strictl}^ true. In answer to cpiestion 17, you

stated that the money was derived from the prosecu-

tion of your business, and that you had had it for two

years. Was there any time for two years prior to

the time you made that final proof, Mr. Belk, that

you didn't have as much as $400 %

A. There never was.

Q. There wasn't any time but what you could

have drawn $400 from the bank, at any time ?

A. There never was at any time, whether it was

deposited there or not.

Q. You don't deposit it in the safety deposit

vault, do you? A. No, sir.

Q. AVhen you deposit money there 3'ou simply

check against it, and wheii the balance is on the
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wrong side you give a note ?

A. That is the wa}^ I did business, yes.

Q. Mr. Belk, at the time you made your first fil-

ing, there was in existence no agreement of any kind,

express or im]3lied, verbal or written, with the de-

fendants, or anyone else, relative to w^hat you should

do with the title to this land when you got it ?

A. No, sir.

Q. Was there any such agreement in existence at

the time you made final proof ?

A. There never was one.

Q. Mr, Belk, the Government of the United

States in this action has seen fit to charge you and a

good many other entrymen with having entered into

an unlawful conspiracy to defraud the United States

out of its timber land. Is it true or false ?

A. It is false in my case.

Q. And that in furtherance of that agreement,

you agreed with the defendants in this action that

you would enter the land for their benefit, and that

you would go before the land office and testify falsely

in order to get the land to turn over to these defend-

ants. Is that allegation true or false ?

A. It is false.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Mr. Belk, have you talked with any officer or

representative of the Government in regard to your

testimony in this case?

A. Nothing except some few questions here on

the 6th of this month, when I was first subpoenaed.
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Q. Whom did you talk to then ?

A. I don't know the gentleman's name. It was

in the adjoining room here—they made out a list of

witnesses.

Q. What did he talk to you about—just about

what Mr. Gordon has asked you to-day %

A. About the same ground, yes, sir.

Q. Make any threats against you ?

A. No, sir.

Q. Charge you with any crime ? A. No, sir.

Q. Tell you that if you would testify the way he

wanted you to he wouldn't put you in the peniten-

tiary ? A. He never did.

Mr. BUNDY.—We don't claim that you do that

with all witnesses. You wouldn't dare with Mr.

Belk. When you get a poor fellow frightened

—

Mr. KEIGWIN.—Do I understand that you do

claim that we do threaten people %

Mr. BUNDY.—No, except in so far as it appears

from the evidence of the witnesses here. I am mak-

ing no claim.

Mr. KEIGWIN.—Well, if you have any charge of

that kind to make, we would be very glad to have it

on the record. If there is any charge of any threat-

ening or any improper solicitation of witnesses, we

would like to have it, and try it out before the Court.

Mr. BUNDY.—It is all on the record that I know

anything about, or that I ever will know about, prob-

ably.

Mr. KEIGWIN.—If you don't know all there is

to know, it is because you don 't inquire.

(Witness excused.)
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DENNIS THORNTON, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. OORDON.)
Q. Mr. Thornton, how old are you ?

A. Fifty-one years.

Q. Where do you reside? A. In Boise.

Q. How long have you resided in Boise?

A. Since my family came here, four years next

July.

Q. Are you employed now? A. Yes, sir.

Q. By whom ?

A. Barber Lumber Company.

Q. In what capacity ?

A. Timber cruiser.

Q. Will you tell me what a timber cruiser is, Mr.

Thornton ?

A. It is estimating land mostly, seeing what is on

each quarter.

Q. That is, you go out on the land and you make
an estimate, and report how many feet of timber you

estimate is on a quarter section %

A. Yes, sir.

Q. How long have you been in the employ of the

Barber Lumber Company?
A. Well, the Barber Lumber Company them-

selves for the last four years.

Q. Ever since it has been doing business here ?
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A. No, not since they was doing business here;

they was doing business w^hen I come out here this

last time.

Q. When did you first come to Idaho ?

A. Why, I first came to Idaho I think in 1896 or

'97, 1 think, about twelve years ago.

Q. By whom were you employed then ?

A. I w^as mining up in the Basin.

Q. How long did you continue to mine up in the

Basin ?

A. I staj^ed there that first summer I came out

here, then I went out to the coast and come back the

following spring, and stayed there all that summer,

and then went home.

Q. Where was your home ?

A. Chippewa Falls, Wisconsin.

Q. What was your business or occupation in Wis-

consin when you w^ent back there ?

A. That winter I w^ent down south; there was

parties going down there looking over some land for

a company at New Orleans.

Q. Were joii employed to go down there ?

A. Yes, sir.

Q. By w^hom were you employed f

A. By a man by the name of Whalen ; he was a

cruiser, and I went down there and run a compass

for him.

Q. That was in what year?

A. I couldn't exactly tell you; it must have been

—I think it is twelve years next March since I left

there; then I was out here about two and a half
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years, and then that fall I went back home, and then

went down there—I think that would make it be-

tween nine and ten years ago, I think. I didn't keep

track of it.

Q. And then when you left New Orleans where

did you go ? Did you go back to Wisconsin ?

A. No, I came out here I think—yes, I went back

to AVisconsin from there.

Q. How were you engaged in Wisconsin then ?

A. Well, I think I went up in the woods that win-

ter to scale logs in Wisconsin, one winter since then.

Q. Who were you scaling those logs for ?

A. For the Chipj)ewa Lumber & Boom Company.

Q. Who owned it then ?

A. I think the Chippewa Lumber & Boom Com-
pany owned it.

Q. Who was the president of the company ?

A. I think Mr. Irvin was.

Q. That was the year 1900?

A. Well, I couldn't tell you what date it was.

Q. Then you came out here again?

A. I didn't come down here. I went up in the

northern part of the state, for the Humbird Lumber
Company. After I scaled there that winter, the fol-

lowing spring I came out here for the Humbird
Lumber Company, up in the northern part of the

State, around Sandpoint.

Q. Were they incorporated ?

A. They was doing business up there.

Q. How long were you employed by that com-

pany?
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A. I was just there part of one summer.

Q. Then did you still remain here ?

A. No, I went back home again.

Q. Were you employed when you went back

home ?

A. Yes.

Q. By whom?
A. I don't remember right whether I worked on

the railroad there for awhile ; I think I did. Still I

ain't certain; but I went to work then I think for

the Northwestern Lumber Company.

Q. Who was the i)resident of that company?

A. Well, I couldn 't tell you unless Mr. Barber is.

Q. Mr. James T. Barber?

A. Yes, sir ; whether he is or not I ain 't certain.

Mr. BUNDY.—I think he is now.

Mr. GORDON.—Q. How long did you work for

that company ?

A. I worked there all that winter for them, and

then come out here in the following s]>ring.

Q. What was your employment with them ? Was
it timber cruising ? A. Yes, sir.

Q. And then you came here the following spring ?

A. I left there the first day of April, I think.

Q. In what year? A. 1902.

Q. Thefirst of April? A. Yes, sir.

Q. Now, were you employed to come here?

A. YeSj sir.

Q. By whom?
A. Mr. Moon sent me to Spokane to Mr. Palmer.

Q. That is Mr. Sumner G. Moon ?
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A. Yes, sir.

Q. And you went to Spokane to see Mr. A. E.

Palmer'? A. Yes, sir, I had a letter to him.

Q. And you saw Mr. Palmer % A. Yes, sir.

• Q. Then what did you do %

A. He give me a letter to Mr. Kinkaid here in

Boise.

Q. And you went down to see Mr. Kinkaid ?

A. Yes, sir.

Q. Did you have any talk with Mr. Palmer about

any employment or what you were to do ?

A. He told me I was to come down here and look

over some lands.

Q. That was in the spring of 1902 ?

A. Yes, sir.

Q. Mr. Palmer told you that %

A. Yes, sir, Mr. Palmer.

Q. Then you came and saw Mr. Kinkaid?

A. Yes, sir.

Q. Mr. John Kinkaid'? A. Yes, sir.

Q. What did you have to sa.y to Mr. Kinkaid ?

A. Well, he just give me the plots of this land I

was to look over, and I went right out into the woods

and started to work.

Q. What month was this *?

A. It must have been the latter part of April; I

come out here the first.

Q. By whom were you paid?

A. I was paid by Mr. Palmer'?

Q. Mr. A. E. Palmer? A. Yes, sir.

Q. And were you paid by check ?
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A. AVhichever way I wanted it, down here, for

my expenses.

Q. What was the land that you were to cruise ?

A. He gave me those up here in the Basin.

Q. Do you remember what sections they were ?

A. I remember what townships they were in; I

can't remember the sections. It was 6—4 and 7—5,

and I think I looked over some in 6—5. I think

that is all.

Q. Were all of those sections that you went over

open to entry at that time ^

A. I don't know nothing about that. I was just

working on what he told me.

Q. Did you know whether anj^body had been

cruising that before ?

A. Not to my knowledge they hadn't.

Q. Did you cruise alone, or who cruised with you ?

A. I had a compassman.

Q. What was his name ?

A. His name was Lally.

Q. What was his first name? A. Mike.

Q. Did you bring him here with you ?

A. Yes, sir.

Q. Where from? A. From Chippewa.

Q. Do you know where he is now?

A. He is up in the northern part of the State;

I think he lives at Sandpoint.

Q. Did you cruise all of 6—4?

A. No, sir, I didn't cruise on the west side at all.

Q. You cruised all of the west side?

A. No, I didn't cruise all of the west side; I
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cruised the east side two tiers or sections. How far

south I went I don't remember, but not over a mile

south of the north side of the town.

Q. Now, what were the other sections you say you

cruised—the other townships'?

A. 7—5 and part of 6—5, not all of it.

Q. Did you cruise all of township 7—5 ?

A. Well, no; I don't think I cruised all of the

town; I think there was some in there that I didn't

look over. Some of it was mineral lands ; somebody

was working on quartz claims there, and I didn't

look over that.

Q. It was a rather large continuous body of tim-

ber lands that you cruised in that section of the coun-

try, wasn't it? A. Yes, there was quite a lot.

Q. Do you know about how many thousand acres

you cruised?

A. No, sir, I never kept no track of it.

Q. Could you approximate it now ?

A. I think probably a town and a half would

cover all I looked over altogether.

Q. Did you make reports on this ?

A. Yes, sir.

Q. Who to? A. To Mr. Palmer.

Q. Do you remember what month you made your

report to Mr. Palmer?

A. Every month, maybe twice a month.

Q. How long were you cruising there ?

A. I was there 165 days altogether, from the time

I left home until I got back.

Q. How much of that time were you cruising ?
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A. Only just merely the time it took me to come

here and go back, probably eight or ten days alto-

gether.

Q. Where did you go back to '?

A. Back to Chippewa.

Q. Were you still employed by Mr. Moon then ?

A. I was employed after I went back there.

Q. In what capacity, and for what company?

A. For the Northwestern Company.

Q. As a cruiser?

A. Yes, I was working around the camps there,

running lines, or whatever I had to do.

Q. You went back the latter part of 1902 ?

A. Yes, sir, in September I think it was.

Q. Did 3^ou have a camp up here in the woods ?

A. I had a tent, and stayed wherever I had to.

Q. Was anybody with you but this Mr. Lally ?

A. No, sir, that was all.

Q. Did you do your own cooking, etc. ?

A. Yes, sir.

Q. How long did you remain back in Chippewa ?

A. I was there till I come out here this last time

—something over three years, I think, or about three

years.

Q. In the employ of the Northwestern Lumber

Company? A. Yes, sir.

Q. Then you came out here at whose instance?

Who employed you?

A. Mr. Moon, I think, or Mr. Barber both em-

ployed me.

Q. Were they in partnership then, or did they
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have a company then?

Mr. BUNDY.—Mr. BAEBER is president and

Mr. Moon is treasurer of the Northwestern Lumber

Company.

Mr. KEIGWIN.—You mean that Mr. Thornton

was employed by the Northwestern Company ?

Mr. BUNDY.—While there, and out here he was

employed by the Barber Lumber Company.

Mr. GORDON.—Do I understand that Mr. Barber

and Mr. Moon hold the same positions in the North-

western Lumber Company as they do in this com-

pany—I mean, one being president and the other

treasurer ?

Mr, BUNDY.—Mr. Barber was president of the

two companies, and Mr. Moon was treasurer of the

Northwestern Lumber Companj^ Mr. Moon is not

the treasurer of this company—I rather tliink he is

treasurer—^he is an officer, though ; they are both con-

nected with both companies.

Mr. GORDON.—Q. What year did you get here

the last time you came?

A. It will be four years next July, the third or

fourth or fifth day of July.

Q. Then you got here in 1905 ?

A. It was four years next July.

Q. You came here in July, 1905?

A. Yes, sir.

Q. Did you meet Mr. Downs and Mr. Wells when
you were here in 1902 ?

A. I met Mr. Downs up there in the woods; he

was locating people on some of those lands, but I
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didn't have nothing to do with him.

Q. Was he locating people on some of the lands

you were cruising? A. I suppose so.

Q. In w^hat township was that, as you remember 1

A. I seen him there in 7—5, at Centerville.

Q. Did you see him in 6

—

i ?

A. No, I never seen him in 6—4.

Q. Xow, do you know whether or not Mr. Downs

had cruised 6—4 before you came here ?

A. I don't know nothing about what Mr. Downs

done out there; I just merely met him out there.

What he done I don't know\

Q. Were you here to check up some cruises that

had been made before 1

A. Those plats that Mr. Kinkaid give me, I sup-

posed they was claims that was taken. I was looking

over those.

Q. And they were the claims that you understood

that Steunenberg had been taking up ?

A. I don't know who took them up.

Q. You, don't know whose work you were here

checking up, do you?

A. All I know about it is just merely the plots I

got to look over these lands. I was just estimating

the timber on those descriptions I got ; whether they

w^as overlooked or not before that I don't know.

Q. Was Mr. Hosely here on any one of those

trips you came on ? A. No, sir.

Q. , Mr. Hosely came down here after you were

here the first time? A. Yes, sir.

Q. Do you know whether Mr. Hosely was sent



1410 The United States of America

(Testimony of Dennis Thornton.)

here to check up some of your estimates ?

A. I don't know a thing about what he was sent

here for.

Q. You made your report to Mr. Palmer ?

A. Yes, sir.

Q. That was in the latter part of 1902?

A. Yes, the summer of 1902.

Q. Mr. Thornton, you took up a timber claim in

1906? A. Yes, sir.

Q. Who located you ? A.I located myself.

Q. And you didn 't pay any location fee ?

A. No, sir.

Q. And who prepared this paper for you, this

sworn statement ? A. That is my own writing.

Q. And is the non-mineral affidavit also in your

own writing? A. Yes, sir.

Q. And you paid your own expenses at the land

office? A. Yes, sir.

Q. And you made your final proof ?

A. Yes, sir.

Q. And where did you get the money with which

you made the proof ?

A. I got it through my sister in law, but it was

my father in law that had the money, and I had it

secured by mortgage; I had property there in the

east.

Q. How much was it that you got from her ?

A. Just enough to pay for the land.

Q. Did you borrow it, or was it money belonging

to your wife ? A. I 'borrowed the money.

Mr. KEIGWIN.—Q. Where did your sister in
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law live? A. In Coeur d'Alene.

Q. In this State! A. Yes, sir.

Mr. GORDON.—Q. What is her name?

A. Mrs. Casey now; she wasn't married at that

time.

Q. What was her name then ?

A. Miss McGee.

Q. Did you meet Governor Steunenberg when you

were here any time? A. I met him once.

Q. Where did you meet him?

A. In the Idanha.

Q. Was it with reference to any of the timber

you were checking?

A. Just about what kind of a country it was up

there.

Q. Who was there at that time?

A. Just Mr. Palmer and Mr. Steunenberg.

Q. When was that ?

A. It was that summer of 1902.

The EXAMINER.—Are you a surveyor?

A. I can subdivide a section ; I never studied the

business, though.

The EXAMINER.—Did you have instruments

with you when you were cruising ?

A. Just a pocket compass.

Mr. GORDON.—Q. Mr. Thornton, after you

made your final proof you conveyed to the Barber

Lumber Company, did you? A. Yes, sir.

Q. Did you ever receive the patent?

A. Yes, sir, I did.

Q. And you turned that over to the Barber Lum-
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ber Compan}'

?

A. Yes, sir.

Q. That is, I understood, your signature to the

sworn statement, dated January 27, 1906, and to the

non-mineral affidavit? A. Yes, sir.

Mr. GORDON.—We offer in evidence the sworn

statement of Dennis Thornton, which he has identi-

fied, dated January 27, 1906; the non-mineral affi-

davit of the same date; the testimony given by Mr.

Thornton on final proof, dated April 3, 1906; the

cross-examination attached; the register's and re-

ceiver's receipts, dat&d April 3, 1906; and certified

copy of the patent, dated August 7, 1906. I haven't

the deed.

Mr. KEIGWIN.—Will you give us the date of

the deed, Mr. Bundy ?

Mr. BUNDY.—May 7, 1906.

(Marked Plaintiff's Exhibit No. 83A to 83G, in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. When you came out here in the spring of

1902, Mr. Thornton, to do some cruising, you had

Mike Lally with you to run the compass. He would

keep track of where the lines were and you would

go through the forties and estimate approximately

the timber on them? A. Yes, sir.

Q. Were you making a close estimate ?

A. As close as I knew how.

Q. At that time you didn't have any estimate of

anybody else's which you were checking, did you?

A. No, sir, I did not.
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Q. You had no means of knowing whether you

were cruising lands which were open to entry or

lands which had been entered, or anything else?

A. I didn't know anything about it.

Q. You met Mr. Pat Downs just simply as one

cruiser meeting another ?

A. Just accidentally.

Q. You had no talk with him about what he was

doing or what you were doing?

A. I had an idea, of course, what he was doing

—

locating people.

Q. And he had no talk with you about your esti-

mating? A. No, sir.

Q. One of the businesses of a cruiser is to keep

still? A. Yes, sir.

Q. You say that summer you cruised a portion of

6—4? A. Yes.

Q. As a matter of fact, that wasn't entered at

all, as you learned afterwards, was it?

A. I don't know when it was entered.

Q. You don't know whether that was subject to

entry at that time or not?

A. I don't know a thing about it, no, sir.

Q. You were instructed to report to Mr. Palmer

the result of your investigation of this Basin coun-

try? A. Yes, sir.

Q. And you did so from time to time ?

A. Yes, sir.

Q. Now, this timber and stone claim that you en-

tered, Mr. Thornton, you paid your own expenses at

the land office ? A. Yes, sir.
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Q. And paid for the land to the United States

with money which you borrowed from a sister in

law, wasn't it? A. Yies, sir.

Q. And you said you gave her security for \i%

A. Yes, sir.

Q. At the time you filed on that land, or at the

time of making final proof upon it, did you have any

understanding or agreement, express or implied,

written or verbal, with the Barber Lumber Companj^,

or anybody else, by which you had promised or

agreed to turn that property over to them, or any

interest in it, as soon as you got title ?

A. No, sir.

Q. At either of those times, did any person, firm,

or corporation have any interest in the land you were

entering? A. Not a cent.

Q. And after you made final proof you sold to

the Barber Lumber Company? A. Yes, sir.

Q. How much did they pay you?

A. I think it was $850.

Q. Was it cash or check ?

A. I think it was check.

Q. Did you have any talk or negotiations with

the Barber Lumber Company, or anybody represent-

ing them, relative to the sale of that property, before

final proof? A. No, sir, I did not.

Q. Then I take it that the charge made in this

complaint that you went to the land office and per-

jured yourself for the benefit of the Barber Lumber
Company is not true ? A. No, sir, it is not.

(Witness excused.)
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WILLIAM H. MARTIN, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are William H. Martin, are you ?

A. Yes, sir.

Q. What is your business, Mr. Martin ?

A. Working at the penitentiary.

Q. In what capacity are you employed there ?

A. I am the farmer.

Q. And how long have j^ou been employed at the

penitentiary ?

A. About four 5''ears and three or four months, I

guess.

Q. What was your occupation in 1902, in Sep-

tember ?

A. I didn't have any occupation that year; I was

living up in the mountains with my wife for her

health.

Q. And you took up a claim under the Timber

and Stone Act in 1902, did you? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated September 29, 1902, and ask you if that

is your signature to that paper?

A. It is, yes, sir.

Q. I show you non-mineral affidavit of the same

date, and ask you if j^ou signed that paper ?
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A. Yes, sir.

Q. I show you the testimony given by William II.

Martin before the land office on final proof, dated

March 18, 1903, and ask you if you signed that paper ?

A. Yes, sir.

Q. Did you sign the cross-examination attached?

A. Yes, sir.

Q. I show .you deed, dated March 24, 1903, by

William H. Martin, and Henrietta B. Martin, to

Horace S. Rand. Is that your signature to that

deed? A. Yes, sir.

Q. And is that the signature of your wife?

A. I think it is.

Q. Did your wife file on a timber claim ?

A. YeSi sir.

Q. Mr. Martin, did anyone suggest to 3^ou the

advantage of filing on a timber claim at that time %

A. No, sir.

Q. I will ask you who located you on your timber

claim? A. Pat Downs.

Q. How long had you known Mr. Patrick Downs ?

A. He come up there right where I was living

and cruised timber. I didn't know him before he

come up there. I was up there when he come up

there.

Q. Did you know Mr. John I. Wells at that time,

the gentleman who is present here ?

A. I did not, not at that time.

Q. What place did you go to to view this land,

what town?

A. I was staying twenty-two miles east of Idaho
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Cit}^ at that time.

Q. That wasn't Kempner's ranch?

A. That was Kempner's ranch.

Q. You were staying at Kempner's ranch?

A. Yes, I was staying at Kempner's ranch.

Q. Did you go up, you and your wife, alone, or

did someone go with you?

A. There was another couple went up with us,

Mr. Stahl and his wife, went up from Kemx^ner's

ranch to the timber.

Q. What is Mr. Stahl's first name?

A. Benjamin Stahl, I believe it was.

Q. Did you know what it would cost you to locate

a timber claim at that time ?

A. Downs told me what it would cost me.

Q. What did he tell you? A. $25.

Q. $25 apiece? A. Yes.

. Q. You and 3' our wife and this Mr. and Mrs.

Stahl went out to these claims? A. Yes, sir.

Q. How far were they from Kempner's ranch

?

A. It must have been two or two and a half miles,

Q. Did you walk or drive? A. Walked.

Q. Had Mr. Downs told you before you started

from the ranch on w^hat claims he w^ould locate you ?

A. He told us he had some claims up there for

us. I spoke to him, asked him if I could get a claim

for I and my wife, and he said I could, and he said

he would save a couple of claims close by so that

we could walk to them.

Q. You wasn't in a hurry about it?

A. No, sir, I wasn't going to file until I came
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down from the mountains in October.

Q. He took you and your wife out to these claims

and located you ? A. Yes, sir.

Q. Did he give you the numbers?

A. Yes, sir.

Q. How long after that was it that you came to

Boise and filed in the land office ?

A. It was along the first few days of October.

Q. No, it was September that you came, but I

want to know how long you had been over the land

before that.

A. I think I came down the first of October, if I

remember.

Mr. BUNDY.—It was the next to the last day of

September, I guess.

Mr. GORDON.—Q. How long before you came

down had you been over your land %

A. It must have been—I don't remember—

a

couple of weeks anyway.

Q. Did you pay Mr. Downs there, or did you pay

the locating fee to somebody here?

A. I paid it here.

Q. To whom did you pay it ? A. Mr. Wells.

Q. Was that the first time you knew Mr. John I

Wells'? A. That was the first time.

Q. Did you and your wife go to his office?

A. I went; I don't think she was with me.

Q. Did you have your numbers, the description

of your land, at that time ? A. Yes, sir.

Q. Who prepared this first statement for you,

the sworn statement, the first paper you filed in the
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land office? Who drew that paper up for you?

A. Who made out the filing papers'?

Q. Yes.

A. Harry Worthman made out the papers.

Q. Did you know Mr. Harry Worthman before

that time?

A. No, I did not. I had seen him a few times,

but wasn't acquainted with him.

Q. You hadn't had him do any law business for

you? A. No, sir.

Q. Did 3^ou go to Mr. Wells' office before you

went to Mr. Worthman ? A. Yes, sir.

Q. Who directed you to go to Mr. Worthman 's

office? A. Wells.

Q. Did 3^ou go and get your wife's papers pre-

pared at Mr. Worthman 's office?

A. She went right along with me.

Q. Then you went from Mr. Worthman 's office to

the land office? A. Yes, sir.

Q. And your wife went along, and you both filed

your papers at the same time ? A. Yes, sir.

Q. Did you pay a filing fee at the land office?

A. I paid the advertising fee, I believe.

Q. That is $7.50 or $12.50?

A. Whatever it was—I don't remember.

Q. Was that your own money?

A. Yes, sir.

Q. No one had furnished it to you for that pur-

pose? A. No, sir.

Q. Did you have an agreement or understanding

at that time that jon would conve}^ this property,
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when you got final proof, to any person?

A. No, I did not.

Q. In due course the time came for you to make
3^our final proof. Were you up at Kempner's ranch

at that time, or had you returned to Boise %

A. I was here at that time.

Q. Do you remember the occasion of 3^our mak-
ing the final proof?

A. I don't remember the date.

Q. Do you remember the' occasion you were there

paying in the money and making final proof?

A. Yes, I remember it.

Q. Was your wife with j^ou then?

A. She was.

Q. Do you remember how much money you paid

in the land office that day?

A. I paid $400 for my claim, and the fees, what-

ever that was.

Q. Did you pa}^ that in check or in cash?

A. I paid it in cash.

Q. Where did you get that money?

A. Got it over at the bank, the bank I was doing

business with; I went over to the bank and got it.

Q. Did you borrow it from the bank?

A. Yes, sir.

Q. Did you give them a note for it?

A. I did.

Q. How long before you got that money from the

bank did you understand that ,you could get the

money with which to make your final proof.

A. I just simply—a day ahead of final proof I
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give tbem a note and got the money.

Q. Did anybod}^ endorse the note for you'^

A. My wife.

Q. That was at which bank?

A. Commerce.

Q. When did you repay this money to the bank?

Do you remember how long the note ran for*?

A. I don't remember; it wasn't a great while,

though.

Q. How long after you made final proof did you

enter into negotiations for the sale of this land?

A. It was only a few days; I don't remember just

how long.

Q. And with whom did you negotiate?

A. Kinkaid.

Q. Did you know Mr. Kinkaid at that time?

A. No, sir, I wasn't acquainted with him.

Q. How did it happen that you went to see ^Ir.

Kinkaid ?

A. I was told that he was buying land.

Q. Do you remember who told you?

A. Mr. John Wells told me for one, and there was

several more.

Q. When did Mr. Wells tell you that ?

A. That is what I can't remember—some time

after I filed and before I joroved up. I don't re-

member the date.

Q. Did you ever have any talk with Mr. Wells

about getting money with which to make final proof?

A. No, sir.

Q. Mr. Martin, in your cross-examination, which



1422 TJie United States of America

(Testimony of William H. Martin.)

you have identified here, there seems to be some dis-

crepancy between the statement you have made here

and the one you made on your cross-examination, as

to where you actually got the money with which to

make your final proof. I will read this question to

you and see if it will refresh your memor}^ Ques-

tion 17: ''Where did you get the money with which

to pay for this land, and how long have you had

same in your actual possession?" Answer: "I

sold ranch last year and got the money at that time."

Do you remember that question being put to you and

making that answer?

A. Yes, sir, I had the money deposited in the

Commerce Bank, but I had the most of it drawed out.

I suppose I might have had some money in there, but

not enough for this business.

Q. Do you remember how much you borrowed

from the bank that day %

A. I borrowed $800, that is, I and my wife to-

gether. I think I had the money for the fees my-

self.

Q. With whom did I understand that you had

the negotiations for the sale of this property? With

whom did you arrange for the sale of this property?

A. Kinkaid.

Q. Did you see Mr. Worthman concerning this

property after he drew those original papers for you?

A. I did not.

Q. Did Mr. Worthman charge you anything for

drawing those papers?

A. I think not. I don't think I paid him any-
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thing.

Q. How many times did 3^011 see Mr. Kinkaid

about the sale of this property?

A. I don't think I was there more than once or

twice after I proved up.

Q. Did you go there with your receipts that they

gave you at the land office the same day you proved

up?

A. I don 't think I did that day; I think it was the

next day or so—I don't remember.

Q. You told him you had the receipts and wanted

to sell the land, did you ? A. Yes, sir.

Q. Did he make the agreement with you that

day?

A. Yes, I believe he did, yes, sir.

Q. You say Mr. Wells spoke to you and directed

you to Ml. Kinkaid, as I understood you?

A. Yes, sir.

Q. Do you remember when that was?

A. I don't remember when it w^as; it might

have been when I paid him the locating fees, or it

might have been after—I don't remember.

Q. You paid him the locating fee before you filed,

didn't you?

A. Yes, sir. Downs told me to pay Wells the locat-

ing fee.

Q. How much did Mr. Kinkaid offer you for the

property? A. $800.

Q. And did he give you $800 that day that you

signed the deed? A. Yes, sir.

Q. Was it in check or in cash? A. Check.
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Q. And you deposited it in your bank?

A. Yes, sir.

Q. Do you know whether it was his check or

somebody else's cheek?

A. No, sir, I don't remember.

Q. Did 3^ou knoAV Mr. Horace S. Rand?

A. No, I did not.

Q. You didn't take Mrs. Martin along with you

the first time you went to see Mr. "Kinkaid about this

land, did you?

A. I don't remember.

Q. Do you remember whether you went to see

Mr. Kinkaid once or twice

A. I think I was there twice.

Q. But you wouldn't be certain?

A. No, I ain't certain.

Q. Was Mrs. Martin with you both times?

A. I couldn't tell you whether she was or not—

I

don't remember.

Q. Was she there the day you signed the deed ?

A. Yes.

Q. Do you remember meeting Mr. L. N. Pritch-

ard there, a notary public?

A. No, I do not. We got our deeds acknowl-

edged in the Pierce real estate office.

Q. You took the deed out then and went to some

other office? A. Yes, sir.

Q. And then took it back to Mr. Kinkaid?

A. Yes, sir.

Q. And you left the receipts with Mr. Kinkaid,

did you, that they gave you at the land office?
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A. Yes, sir.

Mr. GORDON.—We offer in evidence the sworn

statement of William H. Martin, dated September

29, 1902; the non-mineral affidavit, also dated Sep-

tember 29th, and identified by Mr. Martin; the testi-

mony he gave on final proof, identified by him, dated

March 18, 1903; also the cross-examination, which he

said he signed; the register's and receiver's certifi-

cates, dated March 18, 1903; the testimony of the

other witnesses, giA^en on final proof; certified copy of

the patent, dated June 10, 1904 ; and the deed, dated

March 24, 1903, made and executed by William H.

Martin and Henrietta B., his wife, to Horace S.

Rand, consideration $1,600, all to the southeast quar-

ter of section 7, township 7 north of range 8 east,

Boise Meridian. The deed also conveys the east

half of the northwest quarter, and lots 1 and 2 of

section 7, township 7 north of range 8 east, Boise

Meridian.

(Papers marked Plaintiff's Exhibit No. 84A to

84N, inclusive.)

Cross-examination.

(By Mr. BUNDY.)

Q. Mr. Martin, you said you borrowed $800 at the

bank. Was a part of that for your wife's claim?

A. Yes.

Q. Then the financial part of it, paying the locat-

ing fee to Wells, and paying the filing fees at the land

office, and finally paying the $2.50 an acre to the Gov-

ernment, was all carried on by you, was if?

A. Yes, sir.



1426 The United States of America

(Testimony of William H. Martin.)

Q. That is, jow did it for your wife?

A. Yes, sir.

Q. And I suppose when it came time to sell, you

also arranged for that for her?

A. Yes, sir.

Q. So your wife didn't really have much to do

with the business part of it? A. No, sir.

Q. You say you went up to Kinkaid because you

heard he Avas buying? A. Yes, sir.

Q. That was generally known here, wasn't it?

A. Yes, it was generally known here.

Q. The time he began buying these claims he was

buying all claims that was brought to him?

A. Yes, sir.

Q. You say Mr. Wells told you?

A. Yes, sir.

Q. Counsel asked you if you were directed by

Mr. Wells to go up there. You don't wish to say

that he had any strings on you, do you?

A. No, sir.
'

Q. At the time you made your first filing on this

land, in your sworn statement you said, in substance,

that at that time vou had not entered into anv asree-

ment, directly or indirectly, with any person, firm or

corporation, by which any person other than yourself

was to acquire any right, title, or interest in the

land you were then applying to purchase. That was

true at that time, was it not? A. Yes, sir.

Q. And that same thing was true when you made

final proof? A. Yes, sir, it was.

Q. So that at the time you made final proof you
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had no arrangement with any person whatever by

which they were to acquire any interest in the land?

A. That's right.

Q. What is your age, Mr. Martin?

A. Sixty-three.

Q. And I see you were a soldier.

A. Yes, sir.

Q. Now, the Government of the United States

has seen fit to charge you here, with other citizens

of this city, with having entered into a fraudulent

and unlawful conspiracy for the purpose of defraud-

ing the United States out of a hundred and sixty

acres of timber lands. Is that true or false?

A. That is false.

Q. And it is alleged by the Government, through

its agents here, that for the purpose of perpetrating

that fraud, for the purpose of carrying out that

agreement, you deliberately went to the land office

and perjured yourself. Is that true or false?

A. That is false.

(Witness excused.)

[Testimony of Henrietta B. Martin, on Behalf of the

Complainant.]

HENRIETTA B. MARTIN, produced as a wit-

ness on behalf of the complainant, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. GORDON.)

Q. You are Mrs. Henrietta B. Martin?

A. I am.
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Q. And you are the wife of Mr. William H. Mar-

tin, who has just testified? A. Yes, sir.

Q. And you entered a claim under the Timber

and Stone Act in 1902, did you?

A. I did.

Q. I show you sworn statement, dated Septem-

ber 29, 1902, and ask you if you signed that paper.

A. I did.

Q. That is 3^our signature? A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-

tember 29, 1902, and ask you if you signed that.

A. I did.

Q. I show you testimony given by Henrietta B.

Martin on final proof before the land office, March 18,

1903, and ask you if you signed that. A. I did.

Q. I show 3^ou the cross-examination attached

thereto, and ask you if you signed that.

A. I did.

Q. Mrs. Martin, do you remember who located

you on this claim? A. Yes, sir.

Q. Who was it? A. Patrick Downs.

Q. Where did you first meet Mr. Patrick Downs?

A. Up at Kempner's, where we were staying.

Q. You were visiting there that summer?

A. No, we were just staying there for my health.

Q. How long had you been there?

A. I think pretty nearly two months; I won't say

for certain. We was there four months altogether.

Q. Did you talk to Mr. Downs about taking up

one of these claims?

A. Only just asked him if we could locate.
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Q. And he told you that you could?

A. Yes, he said he could locate us.

Q. And you and your husband went to Mr.

Downs to locate you f A. Yes, sir.

Q. How far from Kempner's ranch did you go"?

A. It must have been a mile and a half.

Q. And he showed you two claims. . Did you

know that he had two claims he was keeping for you,

before you went out there? A. Yes.

Q. And he carried you and your husband over

those two claims, and your husband located on one

and you on the other? A. Yes.

Q. How long after you went over this land with

Mr. Downs did you come to Boise and file jovlv

papers in the land office ?

A. It was quite a little while till we came down

to stay. I couldn't remember how long. I can't re-

member that.

Q. It w^as two weeks at least?

A. Oh, my, yes.

Q. Do you remember what month it was that Mr.

Downs showed you the claims?

A. I can't remember—I don't think I can. My
memory isn't very good. Like all the rest I have

had a sick spell.

Q. And had you ever met Mr. John I. Wells at

that time?

A. Never had seen him at that time.

Q. Did you go to Mr. Wells' office when you got

to the city, with your husband ? A. No.

Q. You located the same day your husband did.
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You filed the same day your husband did, and did

you see Mr. Wells that day ?

A. We saw him—I don't know—I don't remem-

ber that.

Q. Do you remember where you had your papers

prepared ? A. Yes.

Q. Where?

A. That was at Harry Worthman's.

Q. Did you know Harry Worthman before that?

A. No, I never saw him.

Q. Do you know who told you to go to Mr. Worth-

man's office? A. No.

Q. You and your husband went to Mr. Worth-

man's office?

A. Yes, we went together.

Q. And he prepared the papers you filed in the

land office the first time you went. And then it

came time for you to make final proof, and do you

remember that occasion, of going to the land office

that day? A. Yes.

Q. Do you remember how much money you paid

into the land office that day?

A. I don't believe I can remember.

Q. Do you know where you got the money that

you paid into the land office that day?

A. Yes, I know that.

Q. Where did you get it? -^

A. We got it at the bank.

Q. You and your husband gave a note ?

A. Yes, we got it at the bank, gave a note, and we

had had money in there, and could borrow it. That
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is all I know.

Q. Do you know how much money you had in

the bank at that time '?

A. No, I don't; I can't remember that.

Q. Did you have $800 in there before you made

this borrow ?

A. I don't know^ how much we had.

Q. Your husband kept a bank account—you

didn't keep a separate account?

A. Oh, my, no; it wasn't woman's rights.

Q. They gave you a receipt at the land office that

day you paid your money in there and made your

final proof? A. Yes.

Q. What did you do-—do you remember what you

did with those receipts? A. No, I don't.

Q. Had you met Mr. Kinkaid then?

A. No.

Q. And did you see Mr. Kinkaid the day you

made your final proof ?

A. No, I don't think that day.

Q. When did you see him ?

A. I can't remember that ; it was some days later.

Q. And then you took your receipts and went to

Kinkaid 's office, and you and your husband executed

the deed, and conveyed the property?

A. I think we did.

Mr. BUNDY.—We will admit that that is her sig-

nature to the deed testified to by her husband.

Mr. GORDON.—Q. Do you remember how much

you were paid the day you signed the deed ?

A. It seems like it was $800 or $850.
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Q. That is your best recollection ^

A. That is my best recollection.

Mr. GOEDON.—We offer in evidence the sworn

statement identified by Mrs. Martin, dated Septem-

ber 29, 1902; her non-mineral affidavit of the same

date; her testimony, given on final proof, dated

March 18, 1903; the cross-examination attached; the

testimony of the other witnesses given before the

land office; the register's and receiver's certificates,

dated March 18, 1903 ; and the deed which was put in

evidence with her husband 's testimony ; also the cer-

tified copy of the patent, dated June 10, 1904; all to

the east half of the northwest quarter, and lots 1 and

2 of Section 7, township 7 north of range 8 east, Boise

Meridian.

(Marked Plaintiff's Exhibit No. 85A to 85N in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mrs. Martin, the financial part of this real es-

tate venture of yours with the United States was car-

ried on entirely by your husband, as I understand.

That is, he paid the filing fees, and the locating fees,

and paid the land office for the land, transacted the

business ?

A. Yes, sir; of course I was with him.

Q. When it came to arranging for the sale of it,

he attended to that, as I understand, fixing the price

and all that sort of thing? A. Yes.

Q. You left to him the details of paying the bills

and selling the land, and he attended to that for
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you ?

A. Yes; he told me so that I could understand,

but of course I have forgotten now.

Q. Mrs. Martin, the Government, in this case, has

charged you with a lot of other ladies and gentle-

men, with having entered into an agreement with the

defendants in this action, including the Barber Lum-
ber Company and some others, and state in their

complaint that you entered into this land for the

benefit of the defendants, and that you went to the

land office and testified falsely, in order to get the

land for the Barber Lumber Company, under that

agreement. Is that allegation true or false *?

A. It is false.

(Witness excused.)

At this time an adjournment was taken until 10

A. M., Wednesday, February 17, 1909, at which time

the hearing was resumed, pursuant to adjournment,

the Examiner and counsel for the respective parties

being present.

[Testimony of Homer C. Granger, on Behalf of the

Complainant.]

HOMER C. GRANGER, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Homer C. Granger?

A. Yes, sir.

Q. Where do you reside, Mr. Granger?



1434 The United States of America

(Testimony of Homer C. Granger.)

A. Centerville, Boise County.

Q. How long have you resided there ?

A. Pretty near thirty years—something over

twenty-nine.

Q. What is your occupation ? A. Miner.

Q. What was your occupation in 1901?

A. Mining was my occupation, and work con-

nected with it; sometimes sawmill work, and other

work in connection with mining.

Q. Are you a mining engineer ?

A. No, sir, just an ordinary miner.

Q. You made an entry under the Timber and

Stone Act in 1901, did you ? A. Yes, sir.

Q. I show you timber and stone sworn statement,

dated September 20, 1901, and ask you if you signed

that paper ? A. That is my signature.

Q. I show you the testimony given by Homer C.

Granger on final proof, dated December 12, 1901, and

ask you if you signed that? A. That is mine.

Q. I show you deed, dated July 28, 1903, and ask

you if you signed that?

A. Yes, sir, I think that is mine.

Q. Had you a wife at that time, Mr. Granger?

A. Yes, sir.

Q. Mr. Granger, who first spoke with you about

taking up a timber claim ?

A. I think John I. Wells was the first one that

mentioned it to me.

Q. What did he say about it ?

A. Well, I don't know as I could tell you exactly

what he said, but there was considerable talk about
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a railroad being put up into the Basin in a short time,

and he says, "It would be a pretty good scheme to

have some timber claims here ; there will be a market

for it,
'

' something to that effect.

Q. Did you locate on a claim '? A. Yes, sir.

Q. What was Mr. Wells' occupation at that time

?

A. He was a miner at that time.

Q. AVhat had been his occupation ?

A. He had been mining since he had been up there

in the Basin, that is, the same as I was mining, or

working with mines.

Q. Did he ever keep a hotel'?

A. Not there in town ; I think he run a boarding-

house about Grimes Pass. I think he was connected

with a boarding-house up there one summer.

Q. Did anyone else locate at the same time yon

did?

A. My wife—that is, filed at the same time I did.

Q. Where did you have those filing papers pre-

pared, the sworn statements?

A. As near as I remember now, they was made

out in the land office.

Q. By whom?

A. I couldn't tell you who. I think they was

made out by some of the employees there in the land

office, if I remember right.

Q. Was Mr. Wells there at the land office at the

time ?

A. Yes, sir, I think him and his wife filed the

same day I did.

Q. Do you know whether Mr. Wells prejDared
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that paper for you?

A. I don't think he did. I wouldn't say posi-

tivel}^, but I don't think he did.

Q. At that time, did you have the money with

which to purchase your timber claim?

A. I hadn't the cash in hand at that time, but I

expected—I had a piece of ground up there that I

expected to sell and expected to get the money for it.

Q. You didn't prove up at the time you adver-

tised you would prove up, did you ? A. No, sir.

Q. Why was that?

A. I started down here to prove the date it was

set, and in the meantime an acquaintance of mine up

there had told me I had better be careful.

Q. Who was that?

A. A man b}^ the name of James B. Terry. He
said he didn't know anything about the business, but

thought there might be some trouble about it. I

came over to Idaho City and saw Karl Payne, who

had an office there at that time—I think he is here

in town now—and he advised me not to try to prove

up, and I turned around and went home.

Q. Why did he tell you that?

A. I stated the case as nearly as I could, and he

told me I had better not prove up.

Q. What facts did you state to him ?

A. What the facts were.

Q. Tell us what the facts were.

A. Well, I told him I had filed on the ground, and

told him what Mr. Terry had told me—that I had

better be careful. I told him I wanted to know if
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there would be any trouble about it.

Q. And then you went back home?

A. Yes, sir.

Q. And did you see Mr. Wells after that?

A. I didn't see him until later, when I came down

here. He had named me as a witness for his prov-

ing up. I think he telephoned to me or wrote to

me—I don't know which now—and wanted me to

come down and act as a witness for him.

Q. Did you see Mr. Kinkaid in the meantime %

A. Yes, sir.

Q. Where did you see him?

A. If I remember right, I saw Mr. Kinkaid at

Centerville, between the time I should have proved

up and the time I came down to act as a witness.

Q. Did you have a talk with him about this mat-

ter?

A. Yes, sir. I had worked for him and knew

him, and he always stopped at my house when he w^as

going through town and had a few minutes to spare.

Q. Did you talk to him about this claim?

A. Yes, sir.

Q. Did he suggest the subject, or did you?

A. I think he asked me why I didn't prove up.

Q. What did you tell him ?

A. I told him just why I didn't.

Q. Did you get any money from him ?

A. No, sir.

Q. Did you get any money from him later?

A. I got some he ow^ed me for work later.

Q. How much did he owe you for work ?
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A. I think it was either $60 or $70.

Q. After he spoke with you about proving up,

you came down here, did you?

A. I came down as a witness for Mr. Wells.

Q. Did 3^ou see Mr. Kinkaid on that occasion?

A. Yes, sir.

Q. Where did you see him?

A. I think he had an office here in town.

Q. Did you go to his office? A. Yes, sir.

Q. What did he tell you?

A. He told me that he thought I had better prove

up; he said he thought it would be all right, didn't

think there would be any trouble about it, thought

Mr. Payne was mistaken.

Q. Did he send you to see a lawyer?

A. He told me he would like to have me go and

see a lawyer. That is, he said : ''If there is anything

wrong about it, I want to know as well as you."

And he said he would like to have me go and see a

lawyer, anyone you are a mind to, but, he said, "Go
and see the best."

Q. Did he name two lawyers who were the best ?

A. No, sir.

Q. Did he give you $10 to see a lawyer, to pay a

lawyer? A. Yes, sir.

Q. Did you go to see Senator Borah?

A. Yes, sir.

Q. What did you say to him?

A. I asked him what the show was for a man to

get into trouble over a timber claim. He asked me
what trouble 1 wanted to get into, and I said I didn't
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want to get into any.

Q. Did he tell you you wouldn't get into any

trouble ?

A. The points Mr. Payne seemed to make were,

there would be trouble, or at least, as I understood

him, the points was, that I had no right to take up

that ground with the intention of selling it—in other

words, I suppose, as a matter of speculation. And I

asked Mr. Borah if I had a right to take up that

land and sell it. He said I had a perfect right to sell

it five minutes after I got patent for it, if I wanted

to.

Q. Did you offer to pay him ? A. I did.

Q. Did he decline to take the pay?

A. Yes, sir.

Q. Did you take it back to Mr. Kinkaid, or did

you keep it?

A. I took it back to Mr. Kinkaid ; it was not my
money.

Q. Then you aftei*wards proved up ?

A. Yes, sir.

Q. Do you remember how long afterwards you

made your proof ?

A. It was within a day or two of that time.

Q. Where did you get the money with which you

made proof?

A. I had $250 of my own money that I put into

it, and I borrowed the balance from John I. Wells.

Q. The gentleman here in the courtroom?

A. Yes, sir, I think he is here.

Q. Did you give Mr. Wells a note for this money?
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A. No, sir.

Q. Pay him any interest on it ? A. No, sir.

Q. Now, you made a deed for this property.

You deeded this property to someone?

A. Not at that time.

Q. How long afterwards did you deed it I

A. It was the next summer, I think.

Q. How many deeds did you make for this prop-

erty ? A. I made two.

Q. Didn't you make the first one before you got

the receipt from the land office?

A. Yes, sir, I disposed of the land—well, no, not

before I got the receipt. I don't know whether I

made the first one before that or not. Have you

both deeds there %

A. If you had the deeds I could probably tell you,

but I don't remember now.

Q. Do you remember to whom you made the first

deed out, who w^as the grantee in the first deed ?

A. No, sir, I don't now.

Q. In whose office did you sign that deed?

A. The first one?

Q. Yes.

A. I couldn 't tell you that either ; I don 't remem-

ber.

Q. Did you make a deed in blank ?

A. No, I think not. I am not sure ; I think not,

though.

Q. Do you know whom you talked to about mak-
ing that deed ?

A. I don 't remember, but I presume the only one
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would have been either Mr. Kinkaid or Mr. Wells.

Q. And when you made the first deed, did you get

any money ?

A. Well, I got some more money from Mr. Wells

after I proved up, but I don't remember now whether

it was when I made the deed or not.

Q. How much did you get ?

A. Well, I am not positive. I made a statement

here to this agent the other day—I don't know what

his name is—and I told him I got $400 all together,

but since, I believe I made a mistake. I think I got

$500 from Mr. Wells all together, that is, including

the money I borrowed to prove up, and what I bor-

row^ed after, before I made final deed.

Q. As I understand, you borrowed some money

from Mr. Wells to prove up with?

A. Yes, sir.

Q. And then, before you made the final deed, he

gave you some more money ? A. Yes, sir.

Q. Do you remember how much that was ?

A. I say I don't remember exactly, but I think

now I got $500 altogether.

Q. The next time he gave you money, after you

got the money from him with which to prove up, how

much was that, as near as you can remember ?

A. As near as I can remember, it was $300, as

I think I borrowed $200 when I proved up. I had

$250 of my own, and I think I got $200 from him

w^ien I proved up.

Q. How long had you known Mr. Wells ?

A. Why, I had known him, I think, something
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like ten years ; he had been a resident up there.

Q. Now, I want you to tell me, if you can remem-

ber, whether you made a deed at the time that you

got the first money from Wells, or before then, or

afterwards? A. I think it was after.

Q. How long after?

A. I couldn't say now ; I don't remember just how

long it was.

Q. Was it the same day?

A. No, I think not; I think it was some little

time after.

Q. Did you see Mr. Pritchard then ?

A. No, I don 't think I met Mr. Pritchard at that

time. The only time that I remember of meeting

Mr. Pritchard was when I made the final deed.

Q. How did you meet him then?

A. Went into his office to make out the deed.

Q. Did he make the second deed out?

A. I think he made the second deed out.

Q. When you made the first deed were you told

that you would have to make another deed after that,

later on ? A. Yes, I think I was.

Q. Who told you that?

A. Well, now, I couldn't tell you; that is, I pre-

sume it was either Mr. Wells or Mr. Kinkaid, be-

cause I think they were the only parties I talked

with, and one of them—I don't know which—I think

mentioned making a second deed,

Q. Did your wife join in the first deed?

A. No, sir, I think not.

Q. You had a wife at that time?
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A. Yes, sir.

Q. And your wife is still living?

A. Yes, sir.

Q. Now, liow long after you made the first deed

did you make the second deed 1

A. I can't tell just how long it was, because I

don 't remember what the date was that this first deed

was made.

Q. I mean, as near as you can remember, weeks

and months.

A. Well, I presume it was something like six

months. If I remember right, the first deed was

made sometime during the winter, and the second

one, I think, was made in July, if I remember right,

some time in the summer.

Q. Yes, the last one was made in July, 1903.

A. Yes.

Q. When you made this first deed did either Mr.

Kinkaid or Mr. Downs tell you that they would have

another deed prepared later, so as to show a deed

after the patent, instead of after the final receipt ?

A. They spoke about making a second deed, cer-

tainly, but I don't remember that they said after

patent; they said there would be another deed.

Mr. BUNDY.—The second deed was a year before

patent, wasn't if?

Mr. GORDON.—I am not asking what was done.

I am trying to find out what was said when you made

the first deed.

A. I have told you as near as I can. This was

several years ago, and I don't remember; I can't
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state tlie language that was used and swear to it.

Q. Now, when you made that first deed, didn't

they give you $150?

A. No, sir, they didn't give me any money at all

that I remember of, when I made the first deed.

Q. Do you remember how much was given you

when you made the second deed?

A. $150.

Q. And who gave you that?

A. Mr. Pritchard, I think. It was in his desk;

I think he took it out of his desk himself and give

it to me.

Q. Did he hold out the money you had gotten

from Mr. Wells?

A. Yes, sir, $150 was all I received on the final

deed.

Q. Then how much did you receive over and

above what the property cost you ? I am not speak-

ing now over and above what was loaned 3'OU. I

mean over and above what the property cost.

A. The cost of the property, I believe, was $412.-

50, and I received $650 for the claim.

Q. And that that you had gotten from Wells was

deducted? A. Yes, sir.

Q. Were the other expenses deducted too ?

A. The other expenses I j^aid myself.

Q. Were you allowed for that ?

A. No, sir, I paid by own expenses.

Q. You were to have made your final proof in

December, 1901, weren't you?

A. I believe so—I think it was later than 1901
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when those filings were made.

Mr. BUNDY.—You did make it in December,

1901, didn't you? That is the way you read it?

Mr. GORDON.—That was his testimony given on

final proof.

The WITNESS.—I guess that is right, 1901.

Mr. BUNDY.—He made his final proof in Decem-

ber, 1901, but it wasn't approved until the follow-

ing July.

Mr. GORDON.—This deed that you have identi-

fied here is the last deed that you made ?

A. Yes, sir, I think it is.

Q. Were you asked to have your wife sign that

deed ? A.I think I was, the last one.

Q. Did you decline to do it?

A. No. I think her signature is on the last deed,

isn't it?

Q. It isn't on the deed here. Now, can you re-

member—this deed was made July 28, 1903?

A. That was.

Q. Just a year after you got your final receipt

from the land office. Now, did you make another

deed after that, after you got your patent?

A. No, sir.

Q. Then the other deed was made some time prior

to this, and, as you remember it, this is the last deed

that you made?

A. Yes, sir, that is the last deed I made, to the

best of my recollection.

Q. As I understand, you don't know who pre-

pared your first deed?
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A. I couldn't say now who prepared the first

one.

Q. Do yon remember whether Wells was with you

when you signed the first deed?

A. I think he was.

Q. Do you know whether it was in Mr. Wells'

office that you signed the first deed %

A. No, sir, I don't remember whose office it was

in.

Q. Did you know Mr. Kinkaid then?

A. Yes, sir.

Q. Could you tell whether it was in Mr. Kin-

kaid 's office?

A. I don 't remember whose office it was in, I say.

Q. You just have a recollection of signing the

deed, and you can't remember now in whose office

you signed it ?

A. No, I don't remember whose office it was in,

Q. Or whether it was brought to your house?

A. It was not brought to the house ; it was down

here in town.

Q. In the first deed, the acknowledgment was

taken before Mr. Pritchard, as I understood you to

say.

A. No, I think not. I don't know who acknowl-

edged the deed, but I have no recollection of meeting

Mr. Pritchard at that time.

Q. Did you know Mr. Harvey H. Wells at that

time? A. Yes, sir.

Q. Did he go over this timber land with you?

A. No, sir.

Q. Was Mr. John I. Wells one of your witnesses ?
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A. Yes, I believe he was.

Q. Did he go over this land with you 1

A. No, sir, not with me.

Q. Is that non-mineral affidavit, dated Septem-

ber 20, 1901, signed by you?

A. That is my signature there.

Mr. GORDON.—We offer in evidence the sworn

statement of Homer C. Granger, dated September

20, 1901 ; the non-mineral affidavit, and the notice for

publication, of the same date; the testimony of Mr.

Granger, given on final proof, December 12, 1901;

and the cross-examination attached; the register's

and receiver's certificates, dated July 15, 1902; cer-

tified copy of the patent, dated January 28, 1904;

and the deed, made by Homer C. Granger to A. E.

Palmer, dated July 28, 1903, consideration $1,000;

all to the northeast quarter of section 14, township

7 north of range 5 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 86A to 86J inclu-

sive.)

Q. Do you know Mr. A. E. Palmer?

A. No, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Granger, this piece of land you located

was in close proximity to wdiere you live, I believe.

A. It is about five miles, I think, from town.

Q. But it is was a piece of land that you were

familiar with? A. Yes, sir.

Q. You had lived there so long ?

A. Yes, sir, I was well acquainted with it.
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Q. You didn't have to spend any money having

Pat Downs show you the corners'?

A. No, sir.

Q. You were about the very first of all the

people to enter a timber and stone claim in the Boise

Basin, weren't you?

A. I think there was a very few ahead of us.

Q. I think there w^as five ahead of you.

A. I don't know just how many, but we was

pretty near the first.

Q. At that time there wasn't very much known

up in that section of the country about the timber

and stone business?

A. No, I don't think the people generally knew

anything about it.

Q. During the thirty years you have been up in

the Basin, there never had been any land opened to

timber and stone entries ?

A. No, not until about that time; they usually

collected a little stumpage from the logging people,

but no entries that I know of.

Q. Now, this Basin land, so called, had not been

open to entry very long before you made your entry ?

A. No, sir.

Q. And at the time and for a good many years

before that, you had known John I. Wells intimately,

as a neighbor and miner.

A. Yes, sir, I was neighbors with him, and worked

with him, and prospected with him, for, I think,

about ten years.

Q. And you and he were good friends ?
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A. Good friends.

Q. And John Kinkaid also was a lawyer that was

interested in mines up there? A. Yes, sir.

Q. And spent considerable time up there?

A. Yes, sir, and considerable money.

Q. And I think you said you had worked for him

from time to time ? A. Yes, sir.

Q. Now, I think, when Mr. Wells spoke to you,

he stated to you, in substance, that there was a good

deal of talk about that time of a railroad going up

into the Basin? A. Yes, sir.

Q. And suggested that it might be to your ad-

vantage to own a piece of timber ? A. Yes, sir.

Q. Did he say to you that, at that time, there was

a man by the name of Manning out here looking

around at the timber? A. No, sir.

Q. At the time you concluded to enter you se-

lected your o^vn land? A. Yes, sir.

Q. Came to the land office and had your own

papers made out at the land office?

A. Yes, sir.

Q. And had to pay a fee there?

A. Some little fee; I don't remember just how

much.

Q. And you paid that ? A. Yes, sir.

Q. Of course with your own money ?

A. Yes, sir.

Q. And filed those first papers that have been

shown you ? A. Yes, sir.

Q. Now, at the time j^ou filed those first papers

in the land office, dated September 20, 1901, had you
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entered into any kind of contract or agreement, di-

rectly or indirectly, with any person whomsoever, by

which the title you might acquire from the Govern-

ment of the United States might inure in whole or

in part to the benefit of any person except yourself ?

A. No, sir.

Q. Then the statement you made at the land office

was absolutely true ?

A. It was true, yes, sir.

Q. Then, after you had filed, in conversation with

some of your mining friends up there, the question

was suggested that inasmuch as you were buying it

with the view of ultimatelj^ selling it, that that might

be a violation of the law? A. Yes, sir.

Q. So that you hesitated before proceeding

further? A. Yes, sir.

Q. And then went to see Mr. Kinkaid, who told

you that if that was the law he w^as as anxious to

know it as you were?

A. I first went to see Mr. Payne.

Q. Then, as I understand it, you went to Mr.

Kinkaid, who advised you that he was equally as

anxious to know the law as you were and advised

you to go to a good lawyer.

A. I met him and was talking with him.

Q. And he advised you to go to see the best law-

yer?

A. He said, "Go to the best you can find."

Q. And you went to Senator Borah, who advised

you that if you entered the land without any agree-

ment you had a perfect right to sell it five minutes
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after patent issued ? A. Yes, sir.

Q. And lie advised you that final receipt was the

same as patent, so that your understanding of the

law was, after you had taken advice from Senator

Borah, that you liad a perfect right to sell it?

A. I supposed I w^as acting within the law.

Q. So that, with that information in your mind,

that you had no right to sell until after final receipt,

I suppose you didn't sell until after final receipt, did

you? A. No, sir.

Q. At the time you made your final proof and

paid this money into the land office, did you then

have outstanding any agreement, of any kind, that

you would sell this to anybody ? A. No, sir.

Q. Did you have any such agreement until after

final receipt had issued to you ?

A. No, sir, I think not.

Q. At the time you borrowed this money from

John I. Wells, you didn't agree to sell him the land,

did you ? A. No, sir.

Q. Or any interest in it? A. No, sir.

Q. There was nothing said about it?

A. No, sir.

Q. With reference to j^our first deed—under your

understanding of the law, you didn 't make any deed,

did you, until after final receipt issued?

A. No, I didn't consider it a deed.

Q. I think you said your wife didn't sign that,

and they wanted another ? A. Yes, sir.

Q. And that was the reason they wanted another,

wasn't it? A. Yes, sir.
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Q. It is charged in this action that the United

States has brought against the Barber Lumber Com-

pany and others, Mr. Granger, that is, the action we

are trying now, that you entered into a conspiracy

with Mr. Kinkaid and Mr. Barber and a lot of the

other defendants named, for the purpose of de-

frauding the United States out of this timber land.

Is that true or false ?

A. If I did, I don't know anything about it.

Q. Did you enter into any such agreement?

A. No, sir, I did not.

Q. It is charged in this complaint that, for the

purpose of assisting the Barber Lumber Company

in defrauding the United States, you went to the land

office and deliberately testified falsely. Is that true

or false?

A. I never heard of the Barber Lumber Company

at that time, and I testified to the truth, as near as

I know how.

Q. There wasn't any Barber Lumber Company

for a long time after that, Mr. Granger.

A. I don't know anything about it; I never had

heard of them at that time.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. Did you say that Mr. Kinkaid was practic-

ing law up in your neighborhood?

A. No, he was not practicing law; he was inter-

ested in mines.

Q. He was a lawyer, was he not ?

A. Yes, I always understood that he had been a
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lawyer practicing at the bar in Denver, Colorado.

Q. When did he commence to live up in that

neighborhood ?

A. The first that I ever knew of him, I think, was

in 1898; the first acquaintance I had with him he

wanted to lease a little vein of quartz I had. He was

working another mine close by, another vein, and he

wanted a lease on this little vein I had.

Q. That was up in Boise County?

A. Yes.

Q. And he continued his interest in mining opera-

tions for some time afterw^ards ?

A. Several years, yes, sir.

Q. And he came to the State senate from Boise

County? A. Yes, sir.

Q. When you knew^ him down here in the town

of Boise, was he practicing law then?

A. No, sir, I don't think he practiced law here

at all.

Q. Do you know what he was doing?

A. No, I don't know, any more than I have told

you that he had something to do wdth the timber

business at that time. There was a good many loca-

tions made at that time, and he seemed to have some-

thing to do with that, as near as I know\

Q. Do you know in what year he moved down to

Boise ?

A. No, I don't; I think about 1900, though.

Q. That was after his service in the State senate ?

A. Yes, sir, I rather think he never came back

into the Basin after that, to reside there.
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Q. This region you speak of as the "Basin" lies

in Boise County? A. Yes, sir.

Q. Which is nearly north of the county in which

Boise is situated % A. Yes, sir.

Q. Do you know how long Mr. Wells lived up in

Boise county?

A. I think about ten years before this date we

are talking of now.

Q. Do you know when he came to Boise City?

A. No, sir, I never knew him until he came to

Centerville there.

Q. Did he afterwards live in Boise City, after you

had known him in Boise County ?

A. Yes, he moved down here after that.

Q. Do you know what his occupation was here?

A. I see at one time he had an office here, and

advertised in the paj^er as a real estate dealer.

Q. That was about the time you made your entry?

A. Yes, sir, and I know of one or two small min-

ing deals that he made up there in the Basin.

(Witness excused.)

[Testimony of Joseph Sullivan, on Behalf of the

Complainant.]

JOSEPH SULLIVAN, produced as a witness on

behalf of the complainant, being first duly sworn, tes-

tified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Mr. Sullivan, where do you reside?

A. Boise.

Q. How long have you resided at Boise ?
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A. About ten years.

Q. What is your occupation ?

A. Contractor.

Q. What was your occupation in 1903?

A. Contractor.

Q. You took up a claim under the Timber and

Stone Act ? A. Yes, sir.

A. I show 3"ou timber and stone land sworn state-

ment, dated February 12, 1903, and ask you if that

is your signature! A. Yes, sir.

Q. I show you the testimony given on final proof,

dated May 7, 1903, and ask you if that is your signa-

ture.

A. Yes, sir, that is my signature. Can I look

over this paper just a minute?

Q. Yes, sir. (Hands witness paper.)

A. This is my signature.

Q. I show you the cross-examination attached to

the testimony on final proof, and ask you if that

is your signature?

A. I think this is my signature, yes, sir.

Q. I show you the deed, dated May 14, 1903, run-

ning to Horace S. Rand, by Joseph Sullivan and wife

Helen, and ask you if that is your signature to that

deed? A. Yes, sir.

Q. Is that your wife's signature?

A. Yes, sir, that is my Avife's signature.

Q. Mr. Sullivan, who first spoke with you about

taking up a timber claim ?

A. Why, the first I noticed of the timber proposi-

tions was in Portland. I seen signs while I was

down there stuck up on billboards to take up a tim-
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ber claim, and I had made up my mind to take one

up at Portland then, but I didn't stay down there

long enough, so I came back here. I was there on

contracting business, buying material, and so I came

back here and looked up the matter, and took up a

claim here.

Q. You say you looked up the matter. Did you

see anyone with reference to it?

A. No ; I heard they were taking up a good deal

of timber up on the Payette.

Q. Was this claim that you took up up on the

Payette ?

A. No, sir; that was up on the Crooked river.

Q. How far is that from Payette?

A. I don't know; I ain't very well acquainted

with that country up there.

Q. Did .you know Mr. John I. Wells at that time ?

A. I don't think I did.

Q. Did you know Mr. Patrick Downs?
A. No, sir.

Q. Did you know Mr. Kinkaid?

A. I knew Mr. Kinkaid, yes, sir.

Q. Did you know Mr. Louis M. Pritchard ?

A. I don't think I did, no, sir.

Q. Now, you went to view this claim, did you?
A. Yes, sir.

Q. With whom did you go?

A. I talked with a neighbor of mine about taking

up claims ; a friend of mine had taken up some ranch

land over here on the bench, and we went over there

to look at some of the land, and I didn't care about
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taking it up, so I talked to a neighbor about taking

up some timber claims, and I talked to Mr. Beckley

and Mr. Schmelzel, Mr. Henry Schmelzel and Mr.

Charles Beckley.

Q. Who was this neighbor you spoke with?

A. Mr. Beckley ; he lived next door to me.

Q. Did they go up with you ?

A. We formed a party among ourselves, Mr.

Schmelzel and his wife, and Mr. Beckley and his

wife, and myself and wife. My wife was in the east

at that time, and we waited until she came back.

We organized a little party and went up^—a camping

party—with the intention of looking over the coun-

try and taking up some timber.

Q. Did you know^ who the locator would be before

you left here?

A. No, I didn't know who the locator would be,

but I had heard there would be cruisers up at Kemp-

ner's.

Q. So you went to Kempner's?

A. Yes, sir.

Q. Did 3^ou meet Mr. Downs there ?

A. That was the first time I met Mr. Downs.

Q. Did you introduce yourself to Mr. Downs, or

did you have a letter of introduction?

A. No, sir, I introduced myself to him.

Q. And you stated your business ?

A. Yes, sir.

Q. Did he tell you how much it would cost you ?

A. Yes, sir.

Q. And how long after you addressed him on the
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subject did .you go out to look at the land?

A. I think that he was out on a cruise that after-

noon; I think—I won't say for certain—but I think

it was some of Mr. Eagleson's party that was up

there, and when he came in that evening I spoke to

him about it, and he said that there was some timber

up there, but that it was spoken for, or something

like that, and that he didn^t know that there was any

chance for us to take up a claim, but after talking

to him that evening—there was a buffet there and we

had a sociable talk—he agreed to take me out in the

morning, with my prty.

Q. So he took the rest of the party out—he took

all the party out %

A. Yes, sir, he took all the party out.

Q. How far did you go from Kempner's?

A. I don't know. It was about a three hours'

ride, I should judge.

Q. You rode horseback?

A. Yes, sir; we rode pretty fast. He said we
would have to hurry to get back before sundown.

Q. Did you talk with Mr. Downs as to what you
were going to do with this land ? A. No, sir.

Q. He didn't ask you? A. No, sir.

Q He had the six claims in mind, before you

started, that he was going to locate you on, didn't he?

A. I presume he knew where he was going ; I pre-

sume he knew. There wasn't six of us in the party.

Mr. Schmelzel, the morning we was to start—he was

at that time manager of the electric light plant, and
the plant broke down, or something, which compelled
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him to stay here, and so his wife went, and there was

just five of us in the party that located.

Q. I understood you to say that he said, the after-

noon before you started, that he didn't have any

claims, and I assume that later, after your little buf-

fet talk, he said he had some claims that he had se-

lected for somebody else.

A. That was it, yes, sir.

Q. And he took the party out, and located you on

five claims?

A. Yes, sir, he stated that he didn't know just

that he had the lines correctly run on enough claims

to locate the entire party, and that he could handle

a couple, but I refused to take any part of the claims

unless the w4iole party was located, the five.

Q. Then you were located in a bunch, that is, all

the claims were contiguous.

A. That is what I understood. He drove us

around the corners, and stated, ''This is your cor-

ner," and the trees were chipped, rather the bark

w^as, and w^riting put on at the various corners.

Q. Then you came back ? A. Yes, sir.

Q. Did you pay him the fee while 3^ou were up

there ? A. No, sir ; I did not.

Q. Did he give you a description of the property

while you were there, write out a description of the

property ?

A. Yes, sir, I asked him for it that evening.

Q. Did he write the descriptions of the five pieces

of property that had been located that day on one

piece of paper?
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A. No, sir; I think he gave each party their

separate description ; that is my remembrance.

Q. Did you offer to pa.y him the locating fee

there ?

A. Xo, sir ; I told him that I didn 't have money
enough to pa}^ him, that when he would come down
I would pa.y him.

Q. Did he tell you to pay him when he came?

A. Yes, sir.

Q. Did you pay him or somebod}^ else ?

A. I paid him.

Q. Did you know Mr. John I. Wells at that timef

A. I don't think I knew Mr. Wells at that time.

Q. Did Mr. Wells go over these claims with you

at that time ?

A. No, sir; not to my knowledge.

Q. Did you ask Mr. Wells to go over them with

you so that he might be a witness?

A. No, sir; I don't think so.

Q. Wouldn't you know it if you did?

A. I don't remember just exactly who the wit-

nesses were. As near as my recollection of meeting

John I. Wells was in Mr. Dockery's office. He was

an attorney and I went up to see Mr. Dockery on

some business, and he introduced me to Mr. Wells.

Wells.

Q. Was it with reference to this land ?

A. No, sir; it was on another matter.

Q. And Mr. John I. Wells looked pretty much the

same as he does now ?

A. Yes, sir; about the same.
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Q. If Mr. Wells had been going along with you

over the land that day you would remember it?

A. No, sir; he wasn't there with us.

Q. Did you all come back in a party?

A. Yes, sir, camped along the road ; we took three

or four days to come back, camping and fishing and

shooting.

Q. How long after you returned to Boise did you

have your papers made out and file them in the land

oface?

A. It was quite awhile. I don't know just the

exact date, but it was quite awhile after I returned

that I made out my papers.

Q. Did you make your papers out, or did you

have somebody else make them out for you?

A. No, I think Mr. Pritchard made the papers

out.

Q. How long after you went over this land, as

best you can remember, was it that you filed your

papers in the land office? You said quite awhile.

A. I presume sixty days or more—maybe it was

more.

Q. Weren't you afraid somebody else would take

up your claims in the meantime ?

A. When I went up and examined the claim, I

wasn't thoroughly satisfied with it. After going

over it, it looked to me that it was a very bum propo-

sition. And I then got information from other par-

ties that timber on the Payette was better timber and
that there was still chances up there to take up a

claim, and I didn't want to use my right there if I
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had a chance to get a better claim.

Q. Then, as a matter of fact, you didn't care

whether somebody else did take it up.

A. No, sir, I did not ; for I wasn't overly stuck on

the timber.

Q. Did you file at the same time the others did,

or did they file before you did?

A. I think they filed before I did; I wouldn't

state positively, but I think they did.

Q. How did you come to go to Mr. Kinkaid's

office to have him prepare these papers ?

A. Mr. Kinkaid and I was personal friends. We
had been in the mining business before and since.

I knew Kinkaid very well, and, in fact, used to go

to him for a great deal of legal advice in regard to

different matters, which I got free gratis, I presume.

Q. Then you went to the land office with this

sworn statement, which you say he prepared for you ?

A. I think either him or Mr. Pritchard prepared

it ; I think it was either him or Mr. Pritchard.

Q. Did you know Mr. Pritchard at that time?

A. I met Mr. Pritchard in Mr. Kinkaid's office

one da}^ when I was in there.

Q. And in due course you proved up?

A. Yes, that is, after I found out then that other

parties had taken up every available piece of the tim-

ber on the Payette, and that there was practically no

more timber up in this portion of the country, and

that if I wanted any I would have to go down to Port"

land if I wanted to locate, I thought I would take a

chance on this timber up here.
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Q. Was it then that you paid Mr. Downs this $25 ?

A. No, sir; I think I didn't see Mr. Downs until

away in the fall.

Q. After you proved up ?

A. Yes, sir. I met Mr. Downs—I didn't see him

—I know it was way late that I met Mr. Downs. He
had come dow^n from the hills; he had been down
several times before that, but I had never met him,

and I met him one day on the street, and asked him

how much I owed him, and I think he told me $25,

and I paid him.

Q. Do you remember the occasion of your mak-
ing your final proof in the land office ?

A. No, sir ; I don 't.

Q. You remember being there for that purpose,

don't you I A. Yes, sir.

Q. Do you remember how much you paid in the

land office that day ?

A. I think I paid four hundred and some odd

dollars.

Q. Were you alone that day, when you paid that ?

A. I think my wife was with me, if I am not mis-

taken.

Q. She took up a claim at the same time, didn't

she? A. Yes, sir.

Q. Did you pay the expenses for your wife ?

A. Yes, sir.

Q. You paid the money for her to file?

A. Yes, sir.

Q. Do you remember w^hether you paid it in check

or in cash? A. I paid it in cash.
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Q. Can you remember where you got the money

with which you paid it?

A. Yes, I ahsolutety know where I got the money.

Mr. BUNDY.—He wanted to know where you

stole it from.

Mr. GrORDON.—Q. Do you mind telling where

you got the money with which you proved up?

A. I got it from various buildings around town

here ; I was in that business.

Q. Did you have it in the bank ?

A. No, I didn't have it in the bank; I had it in

my pocket.

Q. That was eight hundred and some odd dollars ?

A. I had something like twelve hundred in my
pocket that day.

Q. Do you know how long you had had that

money in your actual possession?

A. Sometimes I got down a good deal lower than

that, but I know generally I had seven or eight hun-

dred in my possession.

Q. You had an account at the First National

Bank at that time ?

A. I think I was doing my business there, but I

don't remember; I have done my banking in three

or four different banks in this city.

Q. How long had you had this money in your

pocket? You say you got it from your buildings.

Did you collect it that day, or several days before,

or when?

A. I don't think I collected it that day; in fact

I know I didn't—I didn't have time that morning.
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I had that money in my possession.

Q. You didn't draw any part of it out of the

bank? A. Not that I know of.

Q. And how much did 3^ou think this land was

worth at that time, Mr. Sullivan?

A. I thought it was worth a good deal more than

what it was.

Q. I notice that in your final proof, to the ques-

tion: "What is the estimated market value of the

timber standing upon this land"? the answer was

"$5000 or $6000."

A. I told that lady that, and said that if you

wanted to make match-boxes out of it, it would prob-

ably be worth that, but the lady didn 't put that down.

I didn't notice that question. She asked me, "How
much do you think it is worth '

' ? And I told her,
'

' If

a fellow wanted to make match-boxes out of it, it

would probably be worth $5000 or $6000," and I be-

lieve to this day that there is timber enough on there

to be worth that.

Q. For making match-boxes ?

A. Well, and other boxes, too.

Q. This question I asked you, "How long had

you had the money in your actual possession"? was

prompted by a question that I noticed was asked in

the land office. Question 17, in the cross-examina-

tion which you have identified as being signed by

you, "Where did you get the mone.y with which to

pay for this land, and how long have you had same in

your actual possession"? And the answer was:

"Earned it in my business; have had it three years."
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Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and as being a question

which the land office had no business asking, and ut-

terly incompetent, irrelevant and immaterial.

A. I presume that in stating that amount I meant

that I had had that much money for the last three or

four years.

Mr. BUNDY.—You didn't understand that you

were testifying that jou had had those identical

bills for three or four years, did you?

A. No, sir.

Mr. GORDON.—How long after you made your

final proof, did you start negotiations for the sale of

this land?

A. Well, I couldn't state that exactly; it seems to

me it was quite awhile. There was a gentleman here

that was trying to buy timber at that time and he

came to see me about it; in fact there was two or

three.

Q. Who were these gentlemen?

A. One was Mr. D'Arcy.

Q. And he came to see you after you made final

proof ?

A. He was talking to me, yes, on the subject of

timber. He asked me if I had taken up any timber

and I told him yes.

Q. Did he make you an offer for it ?

A. No, he wanted to tie the timber up some way
himself, and get it tied up under an option.

Q. Who was the other person that spoke to you

about it?
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A. I think Mr. Bayhouse spoke to me about sell-

ing my claim, and Mr. Eaglcson at that time was

trying to buy some claims, and he spoke to me about

it.

Q. And you did sell? A. Yes, sir.

Q. To whom did you sell?

A. I sold to the representatives of Mr. Moon, I

think it was, that they stated was buying.

Q. And the deed runs to Horace S. Eand.

A. Rand, I mean, instead of Moon.

Q. Did you know Mr. Rand?

A. I never met him, no, sir.

Q. Do you know who was transacting the busi-

ness here for these parties, Moon or Rand, or who-

ever it was?

A. I heard that Kinkaid was buying timber; I

heard that D'Arcy was buying timber for another

part}^ and that Eagleson was buying for himself,

and that Bayhouse was buying for himself.

Q. A¥hat Eagleson was that?

A. I think Mr. Harry Eagleson.

Q. Did you go to see Mr. Kinkaid about this ?

A. I spoke to Mr. Kinkaid when I met him on the

street—just run into him—I spoke to him about it,

and asked him if he w^as buying timber, and he said

"Not at the present time." I told him that I had

some claims to sell, that I had two, my wife and I

had.

Q. How long after that was it that you sold to

him?

A. That is what I couldn't remember.
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Q. Was it a week, or a month, or two months, or

three months, or how long?

A. Well, it was a week, I think—I don't know

—

I couldn't remember those things. I dismissed the

timber business from my mind altogether, forgot it,

and never paid no more attention to it.

Q. At that time did you know Mr. Kinkaid was

buying for somebody else %

A. I heard a rumor on the street that he was buy-

ing for some person.

Q. Then, I think you said you thought it w^as at

least a week after you had that conversation with

him before you sold to him.

A. I don 't know as it was a week ; it may not have

been long. I don't know just exactly how long it

was. It seems to me it was longer than a week since

I had the talk with Kinkaid about the timber. I had

talked a good deal about the timber after I went up

there and examined it, in trying to find out where the

best timber was.

Q. Had you talked with Mr. Kinkaid about that %

A. I had talked to Mr. Kinkaid some about tim-

ber, yes, sir.

Q. What was the occasion that brought this sale

to a climax ? Did you go to se^ him again, or did he

come to see you ?

A. No, sir ; I went to see him again. I had talked

to D'Arcy quite awhile in regard to the matter, and

he seemed to want to get an option on the thing, and

Mr. Eagleson, I have forgotten just exactly w^hat he

stated, but it seemed to me that the best bargain I
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could drive on the timber was from Kinkaid.

Q. How much did he offer .you for it?

A. I think he offered me $800.

Q. Did you sell it for $800?

A. I think I got $850; I wouldn't swear whether

I got $850 or $900, but he said I was getting more for

the timber than any other person.

Q. Was that the second time you talked to him

about it?

A. I had talked to Mr. Kinkaid on several oc-

casions ; a couple of evenings I went up to visit him,

and talked the matter over in his room casually, not

about timber exactly, but about other matters per-

taining to the mining business. I was in the mining

business, and am in it now, and I liked to talk to

Kinkaid about mining matters, and occasionally we

would speak about other matters of interest that was

around at that time.

Q. You finally accepted his offer?

A. Yes, sir.

Q. How long after you accepted his offer did you

make the deed?

A. I don't think it was very long. I don't know\

Q. Was it the same day, or was it a week, or sev-

eral weeks?

A. I don 't think it w^as the same day.

Q. What is your best recollection of how long it

was?

A. I couldn't say; I have no knowledge of what

the length of time was.

Q. Did Mr. Kinkaid prepare the deed?
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A. I think Pritchard prepared it. I don't know.

Q. In whose office did you settle for it %

A. I think I settled for the deed and signed the

deed in Kinkaid's office. That is my best recollec-

tion.

Q. Did you go out and acknowledge it before

Pritchard, or did he come into the office?

A. No, I think they sent for Pritchard.

Q. Was your wife there at that time"?

A. I believe so, yes, sir.

Q. And ,you made the negotiations for your wife's

property at the time 3^ou were negotiating for your

own? A. Yes, sir.

Q. Did you both convey in one deed, or was it two

deeds?

A. I couldn 't say ; I think it was one deed though.

I know I gave her her pro rata of it and told her to

do what she wanted to with it.

Q. Did you receive the money for this property in

cash or in check?

A. That is something I can't state, whether I re-

ceived it in cash or by check, but I think I received it

in cash.

Q. Did you deposit that in the bank, or did you

keep it about you ?

A. I kept it on my person quite awhile. I was

paying out money right straight along. I had under

course of construction at that time the City Hospital,

and the First National Bank building, and the Pierce

building, and the Merino block—all of those build-

ings were under course of construction at that time

—



vs. The Barber Lumber Company. 1471

(Testimony of Joseph Sullh'an.)

I had five different buildings in course of construc-

tion at that time.

Q. You needed a good deal of cash about you.

A. Yes, sir; there was a good many men getting

discharged every day, and I paid them in cash. The

stone-cutters' organization refused to take checks;

they wanted collateral.

Q. Did you ever make more than the one deed for

this, or were you requested to make another deed?

A. No, sir; I only made one deed; that is my
recollection.

Q. Did you read the deed over before you signed

it? A. I think I did, yes, sir.

Q. Was the deed made just as it is now, with the

names in it, or were the names and dates left blank?

A. I think the names were in it.

Q. Was the consideration of $2000 in the deed at

that time? A. I think it was, yes, sir.

Q. And you didn't say anything about receiving

$850 or $900? You didn't mention that and the con-

sideration of $1000 a claim being put in it?

A. That was none of my business. I considered

that that was Kinkaid's business, what he put in

there.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement, identified by Joseph

Sullivan, dated February 12, 1903; the testimony

given by Mr. Sullivan on final proof, which he has

identified ; also the cross-examination attached, iden-

tified by Mr. Sullivan; the testimony of the other

witnesses on final proof ; the receiver 's and register 's
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certificates, dated Ma}^ 7, 190'3; the deed, dated May

14, 1903, and made by Joseph Sullivan and wife

Helen, to Horace S. Rand, consideration $2000, the

deed also identified as being signed by Mrs. Sullivan

;

and certified copy of the patent, dated July 2, 1904;

all to the northeast quarter of section 27, in township

7 north of range 8 east, Boise Meridian. The deed

also conveys the northwest quarter of section 22, in

township 7 north of range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 87A to 87K, in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Sullivan, I understood you to say that Mr.

Downs, when first asked to locate you, was of the

opinion that he hadn't enough land to locate your

party? A. Yes, sir.

Q. Did you understand that Mr. Downs was nam-

ing the particular tract that you had to take, or did

you understand that the selection was left with you ?

A. The selection was entirely left with us.

Q. Mr. Downs was acting as your employee,

wasn't he?

A. Yes, sir. I was absolutely going to refuse to

pay Downs if I didn't take up that piece of timber.

Q. You say you think Mr. Pritchard made out

the papers? A. I think he did, yes, sir.

Q. Did you go to Pritchard 's office, or how did he

happen to make them out?

A. No, sir, I paid Pritchard for making out the

papers ; he is an attorney.
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Q. He was a practicing attorney at that time ?

A. Yes, sir.

Q. You spoke of the Eaglesons and Bayhouses

buying claims. To refresh your recollection, Mr.

Sullivan, wasn't Mr. Eagleson and Mr. Bayhouse

sort of getting up a pool among the entrymen, to put

the land in a bunch and hold it for a higher price ?

Mr. KEIGWIN.—If you know, Mr. Sullivan.

A. I don't know that. That is—now, the Bay-

houses seemed to be buying for themselves, as I un-

derstood, and the Eaglesons for themselves.

Mr. BUNDY.—Q. Was that a report that you

heard, or did they personally come to you?

A. Mr. Bayhouse came to me and asked me if I

wanted to sell my timber claims.

Q. Did you hear, about that time, of the Eagle-

sons and the Bayhouses getting up a pool and asking

a higher price ?

Mr. KEIGWIN.—That is objected to as calling for

hearsa}^ evidence.

A. There were some rumors on the street that

they were trying to do that, yes, sir.

Mr. BUNDY.—Q. Did that rumor connect the

Eagleson and Bayhouse families with the pool 1

A. No, sir.

Q. You didn't hear about that? A. No, sir,

Q. So that neither Mr. Eagleson nor Mr. Bay-
house made you any price, negotiated with you, tried

to buy your claim, any more than asking you if you

wanted to sell ?

A. Yes, sir, asked me if I wanted to sell them.
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Q. And from that you assumed that they were

buying? A. Yes, sir.

Q. I ask you that particularly because Mr. Eagle-

son and Mr. Bayhouse were instrumental in getting

up a pool; they were getting up a crowd to stand

together on the price.

A. I presume that was maybe what they were try-

ing to do. I know they came to me and broached me

on the subject, but I didn't know that the Eaglesons

and the Bayhouses were together.

Q. Calling your attention to the consideration

named in this deed of $1000, when you were paid

$850 or $900, you understood, did you not, that Mr.

Kinkaid was buying these claims and turning them

over to Rand?

A. Yes, I understood he was an agent for some

person.

Q. Mr. Kinkaid never told you that he was an

agent for Mr. Rand, did he ? A. No, sir.

Q. Did Mr. Kinkaid tell you that he was buying

those timber claims himself and selling them?

A. He didn't tell me that, but I didn't ask no

questions in regard to the matter.

Q. You don't mean to say that Mr. Kinkaid or

anybody else told you that Mr. Kinkaid was buying

these as an agent of Rand?
A. No, sir, I do not. I knew he was an agent, or

buying timber ; I heard he was, and went there and

seen him, and I didn't know whether John was buy-

ing for himself or who he was buying for ; that was

none of my business.



vs. The Barber Liunhcr Compam). 1475

(Testimony of Joseph Sullivan.)

Q. So far as your personal knowledge is con-

cerned, he was buying claims and taking the deed in

the name of Rand? A. Yes, sir.

Redirect Examination.

(By Mr. KEIGWIN.)
Q. How long have you been in Boise ?

A. About ten years.

Q. You are still living here?

A. Yes, sir; I am in the mining business and

building business,

Mr. GORDON.—Q. I believe your wife is dead,

Mr. SulliA^an? A. Yes, sir, four years ago.

Q. I show you timber and stone land sworn state-

ment, signed Helen Sullivan, dated February 12,

1903, and ask you if that is your wife's signature to

that? A. Yes, sir.

Q. And also to the non-mineral affidavit, dated

February 12, 1903, that is your wife's signature?

A. Yes, sir.

Q. And the testimony of Helen Sullivan, given

on final proof, dated May 7, 1903?

A. That is her signature.

Q. And to the cross-examination attached?

A. That is her signature.

Q. And to the deed we have offered in evidence,

you identified her signature to that ?

A. Yes, sir.

Q. And I understood you to say that you con-

ducted all the negotiations for your wife at the time

you conducted the negotiations for the sale and locat-

ing of your own property? A. Yes, sir.
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Mr. GORDON.—We offer in evidence timber and

stone land sworn statement of Helen Sullivan, dated

February 12, 1903; the non-mineral affidavit, dated

February 12, 1903 ; the testimony of Helen Sullivan,

given on final proof, dated May 7, 1903; the cross-

examination attached, all of which have been iden-

tified by Joseph Sullivan as having been signed by

his wife; the other papers given on final proof of

Helen Sullivan; all to the northwest quarter of sec-

tion 22, township 7 north of range 8 east, Boise

Meridian.

(Marked Plaintiff's Exhibit No. 88A to 88N, in-

elusive.)

Mr. BUNDY.—In addition to the regular objec-

tion which applies to all of these parties, defendant

objects to these particular papers, for the reason

that the same have not been properly identified, as

incompetent, irrelevant, and immaterial, and not

tending to prove or disprove any of the issues made

by the pleadings in this case.

Mr. GrORDON.—We also offer in evidence certi-

fied copy of the patent to the property just described,

dated July 2, 1904.

Recross-examination.

(By Mr. BUNDY.)
Q. It appears that your deed which you have

identified here was dated and executed one week after

you made your final proof. Did you have any nego-

tiations with anybody or with Kinkaid relative to

the sale of this land before you made final proof?

A. No, sir.
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Q. At the time you made your original filing on

this land, and filed your application to purchase, was

there any outstanding agreement between you and

any of the defendants in this action, or any other

person, by which any person, firm, or corporation

were to acquire any interest in the land or the title

you might acquire from the Government?

A. No, sir.

Q. Was there any such agreement at the time you

made final proof ? A. No, sir.

Q. It is alleged in this complaint, Mr. Sullivan,

that jou entered into a conspiracy to defraud the

United States out of the land you entered, and that

you entered it for the benefit of the Barber Lumber

Company or some of the other defendants. Is that

true or false?

A. As far as I am concerned, it is false.

Q. And it is alleged that, for this purpose, you

went to the land office and deliberately perjured your-

self, for their benefit. Is that allegation true or

false? A. That is false.

(Witness excused.)

[Testimony of Mrs. Mary Thompson, on Behalf of

Complainant.]

Mrs. MARY THOMPSON, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. You are Mrs. Mary Thompson?

[
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A. Yes.

Q. And is your husband living, Mrs. Thompson?
A. Yes, sir.

Q. His name is Thomas S. Thompson?

A. Yes, sir.

Q. Do you know whether he took up a claim un-

der the Timber and Stone Act ? A. He filed.

Q. Do you know whether he ever proved up ?

A. He did not.

Q. You filed on a timber claim in 1902, did you?

A. I did.

Q. How long have you lived in Boise, Mrs.

Thompson ?

A. About thirteen years, I think.

Q. Are you in business yourself?

A. No, sir.

Q. What is your husband 's business ?

A. Well, he works for the city at present.

Q. In what capacity?

A. Cleaning the streets.

Q. What was his occupation in 1902?

A. Well, he wasn't able to work at that time; he

wasn't working at all.

Q. Did you do any work at that time?

A. NOj sir.

Q. You took up a claim under the Timber and

Stone Act in 1902 ? A. Yes, sir.

Q. I show you timber and stone land sworn state-

ment, dated September 16, 1902, and ask you if that

is your signature to that paper ? A. Yes, sir.

Q. I show you non-mineral affidavit, dated Sep-
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tember 16, 1902, and ask you if you signed that

paper ? A. Yes, sir.

Q. I show you testimony given on final proof by

Mary Thompson, dated January 23, 1903, and ask

you if that is your signature to that paper?

A. Yes, sir.

Q. I show you the cross-examination attached,

and ask you if that is your signature?

A. Yes, sir.

Q. I show you deed, dated February 11, 1903,

signed by Thomas S. Thompson and Mary Thomp-

son, and ask you if that is your signature to that

deed ? A. Yes, sir.

Q. Is that the signature of your husband?

A. Yes, sir, I believe it is.

Q. Mrs. Thompson, who first spoke with you

about taking up a timber and stone claim ?

A. My husband.

Q. What did he say to you about it?

A. He asked me if I would like to take up a

claim, and I said, if I had that right, I should like to.

Q. Did he tell you how much it would cost you ?

A. No, sir, I don't remember that he did.

Q. Did 3'ou know how much it was going to cost

you?

A. No, not when he spoke to me about it I didn 't.

Q. Did you know where you were going to get

the money with which to pay for this claim ?

Mr. BUNDY.—I object to that as incompetent, ir-

relevant, and immaterial.
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A. Not at that time, that is, not to prove up with,

I didn't.

Q. Did you know where you were to get the

money to pay the locator?

A. Yes, sir, I had that.

Q. And did your husband tell you how much you

could make out of if?

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, and calling for hearsay

evidence.

A. No, sir, he did not.

Q. Did you know Mr. John I. Wells at that time ?

A. I did not.

Q. Did you know Mr. Patrick Downs ?

A. No, sir.

Q. Did you know Mr. John Kinkaid?

A. No, sir.

Q. Did you know Mr. Louis M. Pritchard ?

A. No, sir.

Q. How long after your husband spoke with j^ou

did you make arrangements to locate on this land ?

A. Well, sir, I don't remember that; I don't

know how long it was.

Q. Did anybody else say anything to you about

it, between the time your husband first spoke to you

and the time you did go to locate on this land 1

A. No, sir.

Q. Did you and your husband go together?

A. Yes, sir.

Q. To be located? A. Yes, sir.

Q. Did anyone else go with j-ou?
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A. Yes, sir, I think there was six in the party.

Q. Who were they? A. Mr. Rose

—

Q, AVhat is his Christian name?

A. I don't know his given name.

Q. Who else? A. And Mr. Hansen.

Q. Do you know his Christian name I

A. I do not; they were strangers to me, and I

don't know-—and Mr. Bliven and Mr. McDonald, I

believe.

Q. Was it Mr. Frank R. McDonald?

A. I think they called him Frank.

Q. Where did you start from?

A. From the Pacific Hotel.

Q. And who arranged for this party?

A. I don't know who arranged for the party.

Q. Ybu went to the Pacific Hotel to start?

A. I went to the Pacific Hotel with my husband.

Q. And you didn't know any of the party until

you got there?

A. No, sir, I wasn't acquainted with any of them.

Q. Do you know Mr. John I. Wells now ?

A. I have met Mr. Wells, yes.

Q. Did you see him the morning you started?

A. No, sir.

Q. Where did you got to ^dew this land that you

located on?

A. I don't know whether I can tell you exactly

or not.

Q. Did you go to Kempner's ranch?

A. Yes, I went to Kempner 's ranch.

Q. Do you know who drove the team for you?



1482 The United States of America

(Testimony of Mrs. Mary Thompson.)

A. My husband drove the team most of the time.

Q. Did you know who was to locate you before

you started % A. I did not.

Q. Did you meet anyone at Kempner's ranch w^ho

did locate you % A. Yes, sir.

Q. Who, did you meet ? A. Mr. Downs.

Q. And he took you out to this land?

A. Yes, sir.

Q. How far was it from Kempner 's ranch %

A. I couldn't tell you just how far—perhaps two

or three miles.

Q. Did you walk?

A. No, I rode horseback.

Q. How long were you going out there from

Kempner's ranch?

A. Well, I think a little over half a day, from the

time we started until we got back.

Q. Do you remember what time of day you

started from Kempner's ranch?

A. In the morning, I think.

Q. What time in the morning ?

A. I don't know just what time in the morning.

Q. Was it six o'clock or ten o'clock.

A. I think it was after six and before ten. I

can't tell you exactly; I don't remember just what

time of day it was, but it was before noon.

Q. Did you have any talk with Mr. Downs about

his locating you ? A. No, sir, I didn 't.

Q. Did all of the party go along with Mr. Downs ?

A. Yes, sir.

Q. And did he point out a claim to you and say,
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"This is the claim for you, Mrs. Thompson," or

what did he do when you got to the claim you were

located on^

A. I don't know exactly; there were three claims

right there, and then I didn't go any further.

Q. Were you the first one that was located ?

A. I and my husband and another one—I can't

tell you which one—located those three claims.

Q. Did Mr. Downs say anything when you got to

the claim as to whose it w^as or who was to locate on

it? A. No, sir, I don't think so.

Q. How did you know which one you were to

take? A. He showed me when we were there.

Q. And you took the one he showed you?

A. Yes, sir.

Q. Did he give you a description of it then ?

A. No, sir.

Q. Was the locating fee paid to Mr. Downs at

that time? A. No, sir, I don't think so.

Q. And did the party you went with return as a

party to Boise ? A. Yes, sir.

Q. And did you see Mr. Wells up there on that

occasion? A. No, sir.

Q. Did he go with you over the land ?

A. No, Mr. Wells didn't; he w^asn't there, I don't

think.

Q. Did Mr. Downs tell you how much this claim

was going to cost you, for his services ?

A. No, he didn't tell me; he might have told my
husband; I don't know.

Q. Did you take the money along with you to
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pay? A. My husband had it.

Q. Did he direct you to go to someone's office

to have your papers prepared %

A. I don't know whether he did or not. He

didn't direct me; he might have spoken to my hus-

band about it.

Q. Did you go to someone's office to have your

papers prepared?

A. Yes, sir, we went to Mr. Wells' office.

Q. Was that the day after you came back?

A. I think it was.

Q. Did the entire party go up there to Mr. Wells'

office to have their papers prepared ?

A. I am not sure whether they did or not.

Q. Who of the party were at Mr. Wells' office

when you were there?

A. I don't remember. Mr. Thompson went with

me, and I don't remember whether any of the other

parties were there that day or not.

Q. And you had never met Mr. Wells before that ?

A. No, sir, not till that day.

Q. Do you know whether or not Mr. Wells had

the description of this property when you went

there?

A. I think he had it in his office.

Q. Did you ask him to prepare the papers for

you ? A. I don 't know that I did.

Q. Did he have the papers prepared for you, or

did he send you somewhere else ?

A. I think they were prepared there in his office.

Q. He had them there when you got there?
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A. I think so—I am not sure.

Q. Did you pay him anything for preparing your

papers ?

A. I don't remember; I didn't; I don't know

whether my husband did or not.

Q. Do you know whether your husband paid the

locating fee there for Mr. Downs ?

A. Yes, sir, I think he paid it there that day to

Mr. Wells.

Q. And your best recollection is that this sworn

statement I have shown you, and this non-mineral

affidavit, the first papers that you filed in the land

office, that you received them in Mr. Wells' office, and

that they were there when you got there?

A. I think they was.

Q. And then you and your husband went to the

land office? A. Yes, sir.

Q. And did you pay any fees at the land office

—

$7 or $12—the first time you went there ?

A. I think I paid $7.50; I am not sure now, but

I think that is what I paid.

Q. And how long had you been in Idaho before

you located on this land?

A. Well, we have been here about thirteen years

;

it has been seven years, I think, since we located.

Q. Where did you come from originally?

A. From Washington to Idaho.

Q. State of Washington? A. Yes, sir.

Q. Where did you live before you went to the

State of Washington ? A. In low^a.

Q. Do you remember the occasion of going to
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the land office and maldng your final proof ?

A. Yes, sir.

Q. Do you remember how much money you paid

at that time?

A. I think it was $412 or $412.50; I am not sure

which.

Q. Did you pay that money in check or in cash?

A. In cash.

Q. Do you know how long you had had the

money ?

A. Why, I borrowed $400; I just had that the

day before, I think.

Q. Who did you borrow it from ?

A. Mr. Wells.

Q. From Mr. John I. Wells? A. Yes, sir.

Q. The gentleman sitting there (pointing) %

A. Yes, sir.

Q. You borrowed it the day before %

A. I don't know whether it was the day before,

or a day or two before.

Q. Was that the first time you had ever met Mr.

Wells ? A. The day after we got back to Boise.

Q. Did Mr. John I. Wells tell you on that occa-

sion that you could borrow the money?

A. Mr. Thompson made arrangements for the

money; I didn't go to Mr. Wells myself.

Q. I mean when you and Mr. Thompson were at

Mr. Wells' office when you got these first papers.

A. Yes, sir.

Q. Did he tell you on that occasion that you could

get the money with which to make final proof ?
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A. No, sir, he didn't.

Q. Did 3'ou ask him? A. I didn't.

Q. Did Mr. WeJJs come to you to give you this

$400? A. No, sir.

Q. Did you go to his office to get it ?

A. No, sir.

Q. You say your husband went there and got it ?

A. He made arrangements for the money and

then sent me the money down.

Q. Who did he send it by ?

A. I think by Mr. Dean West.

Q. Did you give Mr. Dean West a note for it?

A. I give a note to Mr. Wells, yes.

Q. Do you mean that you w^rote a note, or did you

give him a note of security ? \ ( ^

A. Yes, a note of security.

Q. Do you remember when you were to repay that

money? A. I do not.

Q. Had you talked to Mr. West about this before

you located ?

A. No, sir, I never had said anything to Mr. West

about it.

Q. You knew Mr. West ?

A. Yes, sir, we was neighbors.

Q. Did you talk to Mr. West about getting this

money? A. No, sir, I didn't.

Q. Your husband attended to that ?

A. Yes, sir.

Q. Did Mr. West tell you what you must say

when you went to the land office and paid that money
in as to whether or not that w^as your own money or
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not? A. No, sir.

Q. And that $400 was given to you by Mr. West

the day that you made your final proof, or the day

before? A. I think it was the day before.

Q. There wasn't anything said as to w^ho you

should say you received that money from?

A. No, sir.

Q. Do you remember, when you went to the land

office, where ,you told them you received that money ?

A. Yes, sir.

Q. Where did you tell them?

A. I told them it was an estate.

Q. That you had gotten it from your father's es-

tate? A. Yes, sir.

Q. And had had it for three years ?

A. Yes, sir.

Q. Did someone tell you to say that ?

A. No, sir.

Q. And did you have that money from your

father's estate?

A. I had some of it left ; that was what I had for

the other expenses.

Q. You had about $50 left of it ?

A. I think I had more than $50; I think I had

about $90.

Q. Do you remember this question being asked

you, when you made your final proof: ''Have you

kept a bank account during the past six months, and

if so, where?" A. I don't remember.

Q. Do you know whether you made this answer

:

''No. Sometimes I have had it loaned out and some-
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times have it at the house?"

A. Well, I guess I did make that answer. I don't

remember the question, though.

Q. Now, weren't you told, before you went up to

look at this land, that you could locate on it, and

afterwards turn it over to somebody and get $250

over and above all expenses'? A. No, sir.

Q. Nobody ever told you that? A. No, sir.

Q. Did Mr. West speak with you about this tim-

ber land before you located?,

A. No sir, I never talked to Mr. West about it

before.

Q. You never talked to him about it until the

day he brought you the $400?

A. Then there wasn't anything said about it, only

he just brought me the money and the note to sign.

Q. And you knew what you were getting it for ?

A. Yes, sir, because my husband had made ar-

rangements for it.

Q. And he told you where he was getting it

from? A. Yes, sir.

Q. And you signed the note to Wells?

A. Yes, sir.

Q. That was in January, 1903, the day you made

your proof? You made your final proof January

23, 1903?

A. I didn't remember the date.

Q. How long after that was it that you were

asked to sell this property?

A. After I made my proof?

Q. Yes.
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A. I am not sure—two or three weeks.

Q. Now, was it a note or a deed that you signed

for Mr. West that day?

A. It was a note.

Q. And then who spoke to you about selling this

land?

A. Mr. Kmkaid met Mr. Thompson on the street

and told him that when he got ready to sell, he would

take it.

Q. And then you went to Mr. Kinkaid's office?

A. Yes, sir.

Q. And made a deed for it ? A. Yes, sir.

Q. And was the deed prepared when you got

there ?

A. I don't think it was—I am not sure.

Q. How long were you at Mr. Kinkaid 's office ?

A. I don't know—perhaps half an hour.

Q. AYas Mr. John I. Wells there ?

A. No, sir.

Q. And your husband was with you?

A. Yes, sir.

Q. And how much money did he pay you that

day? A. $800.

C^. Did he give you $800? A. Yes, sir.

Q. Didn't he give you $250?

A. No, he gave me a check for $800.

Q. What did you do with that check?

A. I took it to the bank and got it cashed.

Q. How long after that did you see Mr. Wells ?

A. I don't know whether it was the same day or

the next day.
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Q. Did he come to see you, or did you go to see

him?

A. I went to see him to pay that note.

Q. He gave you $800? A. Yes, sir.

Q. Check? A. Yes, sir.

Q. On what bank was the check drawn?

A. I think it was the First National Bank.

Q. And was that the bank you had it cashed at?

A. Yes, sir.

Q. Did you know Mr. Horace S. Rand?

A. No, sir.

Q. Did you know that you were deeding this prop-

ert}^ to Mr. Horace S. Eand when you were deeding

it?

A. No, sir; I supposed I was deeding it to Mr.

Kinkaid ; I didn 't read the deed.

Q. He just presented the deed to you and you

signed it? A. Yes, sir.

Q. Your husband was with you ?

A. Yes, sir.

Q. You say he made original entry and didn't

prove up? A. Yes, sir.

Q. Do you know why?

A. He couldn't get the money.

Q. Did he try to get it from Mr. Downs?

A. I don't know.

Q. Mr. Wells?

A. I don't know whether he did or not.

Mr. GORDON.—It will take some little time to

finish with this witness.

The EXAMINER.—We would better take our
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recess then.

Mr. GORDON.—I will ask the Examiner to cau-

tion this witness not to talk with anybody about this

m^atter in the meantime.

The EXAMINER.—I will caution you not to talk

with anybody about this case between now and the

time we assemble again at two o'clock.

The hearing was here adjourned until two o'clock,

at which time the taking of testimony was continued,

the Examiner and counsel for the respective parties

being present, and Mrs. Mary Thompson resuming

the stand.

Mr. GORDON.—Q. Did you tell me, Mrs.

Thompson, how long after you made your final proof

you attempted to sell this land?

A. I think it was about two or three weeks; I

am not certain just exactly how long, but I think

it was about that long.

Q. And who did you speak with about it ?

A. Well, I didn't speak to anyone; that is, Mr.

Thompson met Mr. Kinkaid on the street and he

told him if I wanted to sell the land that he would

buy it. I don't know whether those are the exact

words or not.

Q.. I understand that you are telling as best you

can remember. Did you go that day or the next day

up to see Kinkaid %

A. I don't know exactly how long—just a short

time.

Q. And you sold to him? A. Yes, sir.

Q. And he gave you how much money?
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A. $800.

Q. Did he give you a check or cash?

A. Check.

Q. Have you talked with anybody about this

case? A. No, sir.

Q. Nobody has, at any time, ever asked you what

you were going to swear to? A. No, sir.

Q. At no time? A. No, sir.

Q. Haven't talked with anybody here at the

courthouse? A. No, sir.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement, dated September

16, 1902, signed and identified by Mrs. Mary Thomp-
son ; notice of publication of the same date ; the non-

mineral affidavit, dated September 16, 1902, identi-

fied by Mrs. Thompson as having been signed

by her; the testimony of Mary Thompson given on

final proof, dated January 23, 1903, and identified

by Mrs. Thompson; the cross-examination attached,

signed by Mrs. Thompson, and also identified by her

;

and the deed, dated February 11, 1903, by Thomas S.

Thompson and Mary Thompson, to Horace S. Rand,

consideration $900; the register's and receiver's cer-

tificates, dated January 23, 1903; and certified copy

of the patent, dated March 24, 1904; all to the east

half of the northw^est quarter, lots 1 and 2, section

19, township 7 north of range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 89A to 890 inclu-

sive.)
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Cross-examination.

(By Mr. BUNDY.)
Q. Just a few questions, Mrs. Thompson. I

think you stated that after you had been up and

looked at the timber and came back, that you and

your husband went to Mr. Wells' office, where some

papers were made out? A. Yes, sir.

Q. And you were asked as to whether or not those

papers were already prepared when you got there.

Do you know whether they were or whether they

were made out after?

A. I am not sure; I think they made them out

after we got there.

Q. At the time you entered this land—and by that

I mean the time you filed your first papers in the

land office—had you had any talk with anybody at

all about selling it? A. No, sir.

Q. Had anybody offered to buy it at that time?

A. No, sir.

Q. Had you offered to sell it at that time ?

A. No, sir.

Q. Had Mr. Downs, Mr. Kinkaid, or anybody else

had any talk with you at all about buying it?

A. No, sir.

Q. At the time you filed your first papers in the

land office, did you have, at that time, any agreement

with any person at all by which you had agreed to

turn over the land to them as soon as you got title?

A. No, sir.

Q. Had you any such agreement as that at the

time you made final proof and paid in your $400 ?
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A. No, sir.

Q. At the time 3^011 borrowed this money from

John I. Wells, was there any agreement made by

which you were to sell that land to Mr. Wells, or to

anybody he should name? A. No, sir.

Q. Nothing said about that % A. No, sir.

Q. It was simply a loan, that was to be paid back,

and was paid back, after you sold the land ?

A. Yes, sir.

Q. In your final proof, Mrs. Thompson, you said

something about jowy father's estate. You have an

interest in your father's estate, or had at that time?

A. Yes, sir.

Q. Has that been settled yet?

A. Yes, sir.

Q. At that time it hadn't been settled.

A. Yes, it had been settled at that time.

Q. You had part of the money?

A. Yes, I had part of it; I had spent part of it.

Q. This loan had nothing whatever to do with the

selling of the land ? A. No, sir.

Q. Mrs. Thompson, it is charged in the complaint

in this action that you entered this land at the re-

quest of the Barber Lumber Company or some of the

other defendants in this action. Is that true ?

A. No, sir.

Q. And it is alleged in this complaint that you

entered it for the benefit of the Barber Lumber Com-

pany and the other defendants, under an agreement

that as soon as you got title you would turn it over

to the defendants, or somebody they would direct.
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Is that true % A. No, sir.

Q. And it is alleged that, for the purpose of de-

frauding the United States out of certain lands, you

went to the land office and testified falsely, to help

the Barber Lumber Company get this land. Is that

true? A. No, sir.

Redirect Examination.

(By Mr. GORDON.)
Q. Your husband 's name is Thomas ?

A. Thomas S. Thompson; sometimes he signs it

T. S. and sometimes Thomas Thompson.

Q. Is he here^ A. Yes, sir.

Mr. KEIGWIN.—Q. Where did you find Mr.

Wells when you asked for the loan of this money ?

Mr. BUNDY.—If you had been in here you would

know that she hadn 't testified that she asked him for

any money.

A. Mr. Thompson made the arrangements for the

money. I never met Mr. Wells, that is, to see about

the money.

Mr. KEIGWIN.—Q. So you had no negotiations

at all with Mr. Wells? A. No, sir.

(Witness excused.)

[Testimony of Andrew Hanson, on Behalf of the

Complainant.]

ANDREW HANSON, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Where do you reside, Mr. Hanson?
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A. Boise.

Q. How long have you resided here?

A. Oh, I think about close to nine years.

Q. What is your occupation? A. Painter.

Q. What was it in 1902? A. Painter.

Q. Were you working for yourself at that time,

or for someone else ?

A. No, I worked for myself.

Q. You took up a claim under the Timber and

Stone Act in 1902, did you?

A. Yes, I think I did.

Q. I show you timber and stone land sworn state-

ment, dated September 16, 1902, and ask you if that

is your signature? A. Yes.

Q. And to the non-mineral affidavit of the same

date? Did you sign that?

A. Yes, that is my signature.

Q. The testimony of Andrew Hanson, dated

January 15, 1903, given at the land office. Is that

your signature? A. Yes, sir.

Q. And you signed the cross-examination at-

tached ? Is that your signature there ?

A. Yes, sir.

Q. I show you deed, dated February 12, 1903,

and ask you if you signed that?

A. Yes, sir, that is my signature.

Q. Running to Horace S. Rand?

A. Yes, sir.

Q. Do you remember who first spoke with you

about taking up a timber claim?

A. No, I don't.
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Q. Did you ever talk with Mr. Patrick Downs
about taking up a timber claim? A. Yes, sir.

Q. When?
A. I suppose it was in the first of 1902 sometime,

or before that perhaps.

Q. Where did you see him?

A. Down at the Pacific Hotel, in Boise.

Q. Was he stopping there? A. Yes, sir.

Q. Were you stopping there?

A. Yes, sir, we both lived there.

Q. Did he address you concerning these timber

claims, or did you ask him ?

A. I think I addressed him in the first place.

Q. What did you ask him?

A. I asked him if he located men on timber

claims; of course I had heard that he did before;

of course that is the way the conversation came up.

Q. Did he tell you he did?

A. Yes, sir.

Q. Did he make arrangements for you to go to

see this land?

A. Yes, he said he would later on, and after a

while he said he could get me up there with some-

body else.

Q. Did he tell you why you would have to go later

on?

A. I think he said he wanted several, so that there

would be enough to take a wagon to go up, so that

the expenses wouldn't be so much; I think that is

the way we talked it over.

Q. Howlongafter that didyougo?
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A. I don't remember—perhaps—I couldn't state

when that was, but it was quite a little bit after, per-

haps two months, perhaps three,—I don't remember.

Q. Did he tell you how much it would cost you?

A. Yes, it would cost me $25 to locate, for cruiser

fee.

Q. Did you know^ Mr. John I. Wells at that time?

A. Yes, I knew him slightly.

Q. Did you talk to him about it?

A. No.

Q. Then you were notified when it was time for

the party to go? A. Yes, sir.

Q. By whom? A. I think Mr. John Wells.

Q. The gentleman sitting here in the room?

A. Yes, sir, that is the gentleman.

Q. What did he tell you?

A. He told me that he had some other fellows

that wanted to go, and that I could go with them.

Q. That was the first time you talked to him

about it?

A. Yes, as far as I remember, of an}- consequence.

Q. How long after you talked with Mr. Wells did

you go?

A. A few days after that, I suppose.

Q. Who were of the party that went with you?

A. There was Mr. and Mrs. Thompson

—

Q. The Mrs. Thompson who was just in here?

A. Yes, sir.

Q. And her husband?

A. Yes, sir—and Mr. Blivens, and Mr. Rose—

1

think it was Rose or Ross, I couldn't say now, but I
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rather think it was Rose—and Mr. Prank McDonald.

Q. Where did you go to?

A. We went up on Crooked River; stopped at

Kempner's ranch.

Q. And how far was the claim that you located

on from Kempner's ranch?

A. I couldn't exactly say, but perhaps three

miles, and perhaps five; it took quite a while to go

out there. We followed the Crooked River a ways,

and then took a ridge and followed over, and it was

quite a walk.

Q. Was Mr. Downs up at Kempner's ranch?

A. Yes, he was there when we got there.

Q. What did he do and say in locating you on

your claim?

A. Why, we w^ent up there, all of us together, and

we walked from one place to another; I couldn't tell

you how far we walked, but I think we located and he

went further on with Mrs. Thompson, I think, on

horseback.

Q. Were you the first one located ?

A. No, I don't remember that.

Q. Did he have the descriptions of the claims

wdth him when he started away from Kempner's?

A. I don't know whether he had them in his

pocket when he was there on the land or not, but he

said he had something to fix on the papers before

we left.

Q. Did he take you to a claim and say, ''This is

the claim I locate you on?" A. Yes, sir.

Q. Did he do the others the same way?
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A. Yes, sir.

Q. Do you remember just exactly what he said?

A. Why, I couldn't put it in words, I don't sup-

pose, more than he said that this is such and such

a claim, 'Hhat is the one that you want," or some-

thing like that, perhaps.

Q. Did you have any preference in them?

A. I don't remember w^hether I had or not.

Q. You took the claim he gave you?

A. I looked it over, and walked a coujdIc of times

across it, and I didn't think I wanted anything better

than that. I didn't know w^hether there was any

better or not.

Q. You didn't know anything about it. You just

trusted to him to put you on a claim?

A. I trusted to him that it was all right. Of

course I could see the timber on it—there was some

good timber too.

Q. You knew you weren't buying a mine?

A. No.

Q. Did the party you went with return together?

A. Yes, I think we returned—we didn't return

before the next day, but I don't remember whether

we w^as on the claims the first day or the second.

Q. Did he give you a description of this property,

or did he give it to one of the party for the rest

of you?

A. I think it w^as all put together and one man

took it along when we drove into towm; that is my
recollection. ! J'SS^

Q. Where did you see the description of your
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land again %

A. Why, I think we went to some office; I don't

remember where we went to from there.

Q. Where did you pay your locating fee?

A. To Mr. Downs.

Q. Did 3"ou pa}^ it to Mr. Downs up there at that

time ? A. No.

Q. In whose office did you pay it?

A. I didn't pay it in any office.

Q. You paid it to him personally?

A. Yes, sir.

Q. Didn 't give it to Mr. Wells for him ?

A. No.

Q. Did you go to Mr. Wells' office after you re-

turned from Kempner's, before you filed your

papers ?

A. I don't remember wdiether w-e did or not.

Q. Did all of you go together, wherever you

went?

A. I don't believe we all went together at one

time.

Q. Do you remember of ever being in Mr. Wells'

office with reference to this property*?

A. Yes, I was in there once, but I don't know
whether that w^as—I think that was before we left

for the timber claims, to locate.

Q. That was before you w^ent up there ?

A. Yes, I think so; I couldn't say whether I was

in there after or not.

Q. Do you know what you were in there for that

time?
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A. That was to arrange for the time of leaving.

Q. How did you know^ that Mr. Wells was to ar-

range for the time for you to leave?

A. He let me know; I suppose Mr. Downs told

him when we should go, and he let me know.

Q. Do you know who prepared this sworn state-

ment for you that I showed you, and that non-min-

eral affidavit and notice of publication?

A. I think perhaps Mr. Kinkaid.

Q. Did you know Mr. Kinkaid at that time %

A. No, I never had seen him before.

Q. Did Mr. Downs tell you to go to see Kinkaid?

A. I don 't remember whether he did or not.

Q. Did Mr. Wells?

A. Perhaps one of them.

Q. What is j^our best recollection about it?

A. I couldn't say; I am sure that some party told

me, because I wouldn't know where to go unless I

was told.

Q. Do you know whether it was Wells or Downs

that told you to go there ?

A. No, I couldn't tell you.

Q. Did all the rest of the party go with you to

Kinkaid 's office? A. Some of us was there.

Q. And that was the day after you returned from

Kempner's ranch?

A. I presume; very shortly, anyway—the first

day after, I think it w^as.

Q. And Avhat did you say to Mr. Kinkaid when

you went to his office ?

A. I don't recollect what I did say; showed him
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the location for the papers, I suppose.

Q. You didn't have yours with you, did you?

A. No, but we all had them together.

Q. Do 3^ou knoW' which one of the party had

those papers? A. No, I don't recollect.

Q. You can't think which one had them?

A. No, sir.

Q. It was arranged, though, that all of you should

go together with the one that had the papers?

A. Yes, I should think so ; we had to be witnesses

for each other.

Q. You and a number of others went to Mr. Kin-

kaid's office together? A. I think so.

Q. And you received this sworn statement, and

the non-mineral affidavit, and that notice of publica-

tion, all dated September 16, 1902 ? A. Yes.

Q. Did Mr. Kinkaid charge you anything for

preparing those papers ?

A. I couldn't tell you for sure ; I rather think we

did pa}^ something, but I couldn't swear to it.

Q. Did Mr. Kinkaid go to the land office with

you? A. I don't think so.

Q. Did Mr. Wells go to the land office with you?

A. No, sir.

Q. You are sure of that?

A. Yes, I think I am; but Mr. Downs, I think,

went with us.

Q. Not the first time you went, did he ?

A. No, perhaps not ; I don 't remember that.

Q. Do you know how much money j^ou paid in

the land office the day you went there, on the first
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occasion ?

A. I think it was something like $12,

Q. Did 3^011 know what Mr. Wells' business was,

before you filed? A. Yes, sir.

Q. What was it?

A. He was supposed to be agent for selling tim-

l)er and so on.

Q. Do you know who he was representing?

A. No, I didn't know who he was representing.

Q. Did you understand at that time that you

were to turn your claim over to him?

A. Perhaps I thought I could sell it to him, yes.

I knew he was in that business, and heard that other

people had sold to him, and perhaps thought I would

some time sell.

Q. Was anything else said to you, or was any-

thing said to you about selling this timber or turn-

ing it over to anyone, betw^een the time you filed and

when you made your final proof?

A. No, there was nothing said at that time.

Q. Do you remember the occasion of your making

your final proof? A. Yes.

Q. Who went to the land office with you when

you made that? A. Mr. Downs.

Q. And who else ?

A. I think it w^as perhaps Blivens ; I think it was

one of these gentlemen that was with me out there

in the timber.

Q. Do you remember whether you paid any

money in there at that time?

A. I think I paid all the money in there then.
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Q. How much money did you pay %

A. $400, I think it was.

Q. Did you pay in check or cash %

A. I think I paid half in check and half In cash.

Q. Whose check was it you paid in there ?

A. My own check.

Q. On what bank ?

A. I think the First National Bank; I am not

sure.

Q. Did you have a bank account %

A. It was a deposit check.

Q. Do you mean a certificate of deposit?

A. Yes, certificate of deposit.

Q. Who did you get that from?

A. I deposited the money there myself.

-Q. When did you deposit the money?

A. Just a few days before, $200, 1 think.

Q. Who did you get it from ?

A. I borrowed it.

Q. Who did you borrow it from ?

A. Mr. Caneg.

Q. What was that gentleman's Christian name?

A. I don't remember what his Christian name is

now.

A.

What was his business?

At that time he was a barber by trade, but

he w^as in real estate for a little while at that time.

Q. Does he live here now? A. Yes, sir.

Q. Whereabouts now?

A. Down on Eighth street, in Phelps' barber-

shop.
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Q. Did you give him a note? A. Yes, sir.

Q. How long was it to run?

A. Six months, I think.

Q. Did you pay him any interest ?

A. Yes, sir.

Q. How much ?

A. I don't know; he let me off easy.

Q. What was your purpose in getting a certificate

of deposit?

A. I had that money several days before, and I

didn't want to carry the money; and I had some

monej^ in the safe there in the hotel, and so I took

that.

Q. Where did you get the money you had in the

safe in the hotel?

A. I made it out of my business; I always had

money.

Q. Do you know where you got it?

A. I don't know. I alwa3^s had some. I might

need $1,000, and sometimes I might not need any,

and sometimes I left it in there.

Q. Then you didn't have a bank account, did

you ?

A. No, I didn't have a bank account at that time.

If I had any money to put in the bank I used just

a certificate, didn't run a regular account.

Q. Do you remember w^hether you were asked

this question at the land office on final proof?

"Where did you get the money with w^hich to pay

for this land, and how long have you had same in

your actual possession?" Do you remember that
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question being asked you?

A. No, I don't remember. I think "there was

something similar asked me—if it was my own

money.

Q. And I will ask you if you made this answer:

"I earned it in my business. Have had it two or

three months.

"

A. I don't think so.

Q. I think I asked you if you signed that paper %

A. Yes, sir.

Q. Read question and answer No. 17, and tell

me whether or not you made that statement.

A. Well, that is true, all right.

Q. Did you make that answer %

A. Yes, I kind of think I did, but I forget. Of

course it is true ; that is true.

Q. On one of the occasions that you saw Mr.

Wells did he tell you or intimate to you that you

could get the money from him with which to make
final proof? A. No.

Q. How long after you made your proof did you

negotiate for the sale of this property?

A. I don't recollect exactly. It was a couple of

months perhaps, or three; I couldn't say—some time

later.

Q. Who spoke to you about selling it?

A. I don't remember whether—I don't recollect

who spoke first about it, whether I did or he did.

Q. Who was he? A. Mr. Wells.

Q. John I. Wells? A. Yes.

Q. You did talk to him about it?

A. Oh, yes.
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Q. What did he say about it ?

A. He said I could sell it now.

Q. And how long after that did you sell it ?

A. I don't remember.

Q. The same day, or the next day?

A. No, I don't suppose it was that quick.

Q. Did he buy it, or did he take you to somebody

else? A. No, he didn't buy it.

Q. Who did buy it?

A. I think it was a man by the name of Rand.

Q. Did you ever meet a man by the name of

Rand? A. No, sir.

Q. Did you ever know a man by the name of

Rand? A. No, sir.

Q. Did you ever see a man by the name of Rand?

A. No, sir.

Q. Did Mr. Wells tell you about a man named

Rand? A. I don't think so.

Q. You were paid something for this property,

weren't you? A. Yes, sir.

Q. Who paid you the money for it ?

A. I think Kinkaid wrote out the check for me.

Q. And what was the occasion of Mr. Kinkaid

writing a check for you ?

A. We went up to Mr. Kinkaid and had the busi-

ness done, up there.

Q. Who are "we"?

A. Myself, and I suppose Mr. Wells took me
up there.

Q. You didn't know Mr. Kinkaid before that, did

you ? A.I had seen him once.
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Q. That was the time he prepared your papers?

A. Yes, that was the only time I saw Mr. Kin-

kaid.

Q. Did you have any talk with Mr. Kinkaid

about the price to be paid for this property?

A. Yes, sir.

Q. How much did he offer you for it?

A. I don't remember now. I wanted $800, I

guess it was, but I got less than that.

Q. How much less than that did you get?

A. I don't remember exactly; it was $750, or

something like that.

Q. Did 3'ou get $750, or did you get $250?

A. No, I got three, or seven hundred, in there

somewhere ; I couldn 't exactly remember now ; I got

a check for it on the First National Bank for seven

hundred and some odd dollars.

Q. Then the statement you started to make, that

3^ou got three, was merely a slip of the tongue ?

A. No, sir, it wasn't.

Did you make a deed at that time ?

Why, yes, I signed some papers there ; I sup-

it would be the deeds.

Did you read it over ?

Yes, I think I did.

You took what he gave you for it, did you ?

I took what he gave me, yes.

And that was between $700 or $800?

Yes.

Did you notice that the consideration in the



vs. The Barber Lumber Company. 1511

(Testimony of Andrew Hanson.)

Q. Did you meet Mr. L. M. Pritchard at Mr.

Kinkaid's office the day you sold*?

A. Not in his office, I don't think.

Q. Did you meet him anywhere that day?

A. Yes, I think we went over to Mr. Pritchard 's

office.

Q. You went over there to acknowledge the deed ?

A. I think so.

Q. Who took you over to his office—Mr. Wells'?

A. Perhaps Mr. Wells.

Q. Did you pay Mr. Wells anything for taking

you to Mr. Kinkaid's office and to Mr. Pritchard 's

office?

A. No, I never paid Mr. Wells a dollar.

Q. Just went with you out of the goodness of his

heart?

A. I don't know. He was supposed to make the

deal and tell me how to do it, as agent for the tim-

ber

Q. Did you understand that he was going to do

that for you from the first time you saw him?

A. I don't know. I knowed he had sold timber

claims, I knowed that, and mining claims ; I knowed

that long before I ever thought of taking a timber

claim.

Q. Have you talked with Mr. Wells about this

case since the suit was brought?

A. Not pertaining to this case, I haven't. I just

spoke a few words to-day, when I met him out here.

Q. Is that the first time you have talked with

him since you sold this land ?
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A. No, 1 guess I have spoke to him a couple of

times since meeting him.

Q. Has he ever been to see you since then?

A. No, sir.

Q. Has he ever asked you to make a statement?

A. No, sir.

Q. Has anybody ever asked you to make a state-

ment ? A. No, sir.

Q. Hasn't one of the agents of the Government

asked you to make a statement as to what you would

testify to here?

A. Not more than to-day; this gentleman took

me up here to-day, and I made a statement up here.

Q. Did you ever make any other deed but the one

that you have identified ?

A. I don't think so; I don't recollect that I ever

signed more than one paper.

Q. What is your best recollection about that?

A. My recollection is that I didn't sign more than

once.

Q. Do you remember the day you made your final

proof and paid the $400 into the land office, they gave

you a receipt for that ? A. Yes, sir.

Q. That was the 15th of January ? A. Yes.

Q. Didn 't you take that receipt to Mr. Wells that

day?

A. I don't recollect whether I did or not.

Q. Would you say that you didn't?

A. To the best of my knowledge I could, but I

don't recollect.

Q. Do you remember when you turned this re-
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ceipt over to either Wells or Kinkaid?

A. I think I turned it over when I sold the claim,

to Mr. Wells.

Q. You mean the date you made the deed"?

A. Yes, I think so.

Q. You say you were given a check. Do you re-

member how much that check w^as for?

A. That I got from Mr. Kinkaid?

Q. Yes.

A. I don't recollect exactly how much that w^as

—

perhaps three hundred and thirty-five, or seven

hundred and thirty-five, or seven hundred and fifty

;

it wasn't $800, I know it wasn't.

Q. That is twice you said three hundred and

sometliing. A. Yes, I get that mixed up.

Q. What is the cause of your getting it mixed

up?

A. I don't know; I tell the truth, that is all.

Q. What did you do with the check?

A. I put it in the bank; I put the money in the

bank.

Q. Did you put the check in the bank ?

A. Yes, sir.

Q. In which bank did you deposit the check?

A. First National Bank, I think.

Q. To your own credit ?

A. Yes, sir, and I drew out some; I took some

money out of that check, and deposited the balance

of it.

Q. Do you remember on which bank that check

w^as drawn?
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A. Yes, I think it was the First National Bank.

Q. And it was Mr. Kinkaid's personal check?

A. I couldn't tell you.

Q. And you took that check to the bank, and did

I understand you to say that you deposited it to your

credit ?

A. Yes, sir, I cashed some of it and put the rest

on deposit.

Q. Now, did you cash the check and place some

of it to your credit and keep the rest?

A. I don't remember in what way I did it ; I know

I left some money in there at that time. I needed

some in my other business. I was going away at

that time.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement identified by An-

drew Hanson, dated September 16, 1902; also the

non-mineral affidavit of the same date; also the notice

of publication of the same date, both identified by

Mr. Hanson; the testimony given by Mr. Hanson on

final proof, and identified as having been signed by

him, dated January 15, 1903; the cross-examination

attached, also identified by Mr. Hanson; the regis-

ter's and receiver's certificates, dated January

15, 1903; the deed, dated February 12, 1903, made

by Andrew^ Hanson, running to Horace S. Rand,

consideration $800, identified by the witness;

certified copy of the patent, dated May 24, 1904;

the testimony of the other witnesses given on

final proof; all to the north half of the northeast

quarter of section 22, and the south half of the
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southeast quarter of section 15, township 7 north of

range 8 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 90A to 90P in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. You understood, about the time you made this

timber entry, did you not, Mr. Hanson, that Mr.

Wells was engaged in the business of locating tim-

ber, and in the timber business generally?

A. Why, yes. I thought he was an agent; that is

the way I understood it.

Q. He didn 't tell you that ?

A. No, but I heard that.

Q. Mr. Downs, you understood, was a locator?

A. Yes, sir.

Q. So you went yourself to Mr. Downs first, and

asked him if he could locate you %

A. Yes, sir.

Q. So when you went up there and Pat Downs

located you on a claim, you didn't understand that

you had to take any claim he told you to, did you?

A. No, I didn't take it that way.

Q. He pointed you out one that you could have

if j'-ou liked it? A. I liked the claim.

Q. If you hadn't liked it you wouldn't have

taken it; you would have insisted on his getting you

another?

A. No sir, if there hadn't been any timber on it

I wouldn't have had it.

Q. What you was after was a timber claim?



1516 The United States of America

(Testimony of Andrew Hanson.)

A. Yes, sir.

Q. You were asked a question as to whether or

not you had any arrangement or talk witli Mr. Wells

at this time about selling this claim, and you said

you know you could sell it, that you heard he had

been buying claims. At the time you filed on your

claim had you had any talk with Mr. Wells *?

A. No, I didn't have any arrangement with him,

whatever.

Q. At the time you made final proof, did you have

any arrangement with him?

A. No, sir.

Q. Had he ever asked you about selling it, at

that time? A. No, sir.

Q. Up to the time you made final proof, had Mr.

Wells ever made any proposition to you to buy it,

or had you ever made any proposition to sell"?

A. No, sir.

Q. Or before the filing? A. No, sir.

Q. You say—when you say you thought you

could sell it to Mr. Wells, you were basing that on

the general reputation he had here, as a man who

was buying timber claims?

A. He, or somebody else.

Q. As a matter of fact, you don't know whether

he ever bought any timber claims ?

A. No, sir.

Q. You said something about keeping money in

the hotel safe. A. Yes, sir.

Q. You were a painter, and you had to have

money to pay your men. A. Yes, sir.
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Q. It was customary, as I understand, to pay

men in cash, among the trade unions.

A. I always paid cash.

Q. The land office you paid partly in cash and

parth^ with a certificate of deposit % A. Yes.

Q. They wouldn't take checks at the land office.

A. I don 't know ; I know that is what I paid him.

Q. At the time you filed your first papers in the

land office, Mr. Hanson, did you say who made out

that first paper for you? Did you say Kinkaid"?

A. I think so, yes sir.

Q. In that sworn statement you said—I am re-

ferring now^ to your original paper, filed September

16, 1902,—you said: "I have not, directly or in-

directly, made any agreement or contract, or in any

way or manner, wdth any person or persons whom-

soever, by w^hich the title I may acqure from the

Government of the United States may inure in whole

or in part to the benefit of any person except my-

self." That statement was true w^hen you made \t%

A. That w^as true, yes sir.

Q. And that statement w^as absolutely true at

the time you made your final proof?

A. Yes, sir.

Q. It is charged, Mr. Hanson, by the United

States, through its attorneys in this case of the

United States against the Barber Lumber Company

and others, that you didn't enter this land for your-

self, but for the benefit of the Barber Lumber Com-

pany and the other defendants. Is that true or

false"? A. No, it is not so.
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Q. It is further alleged in this complaint that,

for the purpose of defrauding the United States and

helping the Barber Lumber Company and the other

defendants, you went to the land office and deliber-

ately testified falsely.

A. I didn 't know anything about such a company.

Q. And you didn't know anything about doing it

for anybody else ? A. No, sir.

Q. It that allegation true or false f

A. That is not true.

Q. So that nobody, at any time, had any interest

in this claim except yourself? A. No, sir.

Q. Until you came to sell it, and then you got

your pay for it. A. That 's right.

Q. And that pay was $700 or $800, or something

like that.

A. Yes; I don't remember exactly what I got for

it.

(Witness excused.)

[Testimony of Thomas S. Thompson, on Behalf of

the Complainant.]

THOMAS S. THOMPSON, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)

Q. Your name is Thomas S. Thompson, is it?

A. Yes, sir.

Q. Where do you reside, Mr. Thompson?

A. 620 South 14th, Boise.
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Q. You are the husband of Mrs. Mary Thompson,

who testified here this afternoon ?

A. Yes, sir.

Q. What is your occupation at the present time,

Mr. Thompson?

A. I have been working for the city for about

four years.

Q. In what capacity?

A. Common labor work.

Q. Street sweeper? A. Yes.

Q. What was your occupation in September,

1902?

A. Well, sir, I wasn't able to do anj^thing at that

time. I used to team and ranch, mostly, till then.

I wasn't able to do anything at that time.

Q. How long before that time had it been that

you were working?

A. About two years, I guess.

Q. And how long after that was it that you

started working again?

A. I didn't work any until the next spring, I be-

lieve, after that.

Q. Then you hadn't done any work for about

three years?

A. Yes, sir, it was about three years that I wasn't

able to work.

Q. Have you any children ?

A. Yes, sir, I have nine.

Q. How old was the oldest one in 1902 ?

A. She is twenty-four now; you can figure it up.

Q. And the youngest one was how old?
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A. The 3^oungest one, at that time, was about

three years old, I believe.

Q. And is now about nine ? A. Yes.

Q. You and your wife took up a claim under the

Timber and Stone Act in Sej^tember, 1902, did you?

A. Yes, I believe that is the date.

Q. Did you know Mr. John I. Wells at that time?

A. I just met him a few days before we went up,

to look at the timber.

Q. Is that the gentleman, John I. Wells, now
present % A.I believe so, yes, sir.

Q. Did you know Mr. Dean West at that time ?

A. Yes, I knew him.

Q. Had you talked to him about taking up a tim-

ber claim ?

A. No, Mr. West never said anything to me about

taking up timber.

Q. Did you go to see Mr. Wells, or did he come

to see you ?

A. Xo, he didn't come to see me. There was a

man by the name of Mr. Louen that asked me if I

wanted to take some timJ3er, and I said I wouldn't

mind if I could get a good piece of timber land.

Q. And did he direct you to see Mr. Wells'?

A. He said he would take me up there, send me
up to a man that would locate me.

Mr. BUNDY.—Who told you this?

A. Mr. Louen.

Mr. GORDON.—Q. And you went to see Mr.

Wells? A. Yes, sir.

Q. Did he tell you how much it would cost to
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locate? A. $25, I believe.

Q. Did he send you to see somebody else to locate

you?

A. Yes, he sent me to the hills.

Q. Who to see? A. Mr. Downs.

Q. Did he give you a letter to Mr. Downs?

A. I believe he did.

Q. Did you see the letter?

A. No, I didn't see the letter.

Q. Was it in an envelope? A. Yes.

Q. Did you pay Mr. Wells or Mr. Downs for this

location? A. I paid Mr. Wells.

Q. Did you pay him before you started ?

A. No, I paid him after I filed, when I come back.

Q. Did you give Mr. Wells $25 for your wife

also? A. Yes.

Q. Where did that $50 come from, Mr. Thomp-

son?

A. Well, my woman had $90, and I had a little

money. I had some stock before that time; I used

to have stock and teams that I ranched with; I sold

them.

Q. How long before that had you sold them?

A. I sold one team that summer before.

Q. Did you spend any of your wife's $90' in this

$50?

A. No, sir, I spent my own money, that is, for my
team that I sold.

Q. The reason I asked you, you said your wife

had $90. A. Yes, she did have it.

Q. And you went up and located on this land and
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came back? A. Yes, sir.

Q. And then you went to Mr. Wells' office on

your return? A. Yes, sir.

Q. Did he prepare your filing papers for you?

A. Yes, sir.

Q. And your wife's filing papers?

A. Yes, sir.

Q. Did you pay him any thing for that?

A. I paid him the $25 for locating, was all.

Q. Did Mr. Wells prepare these papers, or did

he have them there, or did he send you somewhere

else to get them prepared?

A. No, he made them out himself.

Q. Did you see Mr. Pritchard there?

A. No, I didn't see Mr. Pritchard.

Q. And then it came time to make your final

proof, did it? A. Yes, sir.

Q. And did you have the money for yourself and

your wife to make final proof?

A. I didn't have it for myself.

Q. Did you have the money for your wife ?

A. No, I couldn't raise it at the time.

Q. Did you try to raise it? A. Yes, sir.

Q. Did you finally raise it? A. Yes, sir.

Q. Who from?

A. I went and seen Mr. Wells, and asked him if

he couldn 't help me out some way ; that I would have

to lose the claim if he couldn't, and he said he would

try and see what he could do for me.

Q. What did he do?

A. He got $400 for my woman; that was all he
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could do, he said.

Q. Did he give that to you to give to her*?

A. No, he sent it down by another gentleman.

Q. Did you know the other gentleman"?

A. Mr. West. He said he would have it ready

for me, and sent it down.

Q. And you couldn't get enough for yourself, to

prove up with, from Mr. Wells, and so you dropped

the claim? A. Yes, sir.

Q. Did Mr. Wells give any reason for not letting

you have the money %

A. He said he couldn't raise it, couldn't borrow

it any place; he couldn't raise the money to let me
have it.

Q. That was the day your wife proved up?

A. Yes, sir. It was the day before.

Q. I meant about that time.

A. Yes, sir.

Q. Did you negotiate the sale of your wife 's prop-

erty?

A. Afterwards I sold it. A party come to me and

wanted to buy it of the Avoman, and I told him I

would see her and see what she would take.

Q. Who was the party that came to you?

A. Mr. Kinkaid.

Q. You had never met Mr. Kinkaid before?

A. No.

Q. Did Mr. Downs go to Mr. Kinkaid 's office with

you? A. No.

Q. Mr. Wells? A. No.

Q. Did Mr. Wells tell you to go to Mr. Kinkaid 's
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office? A. No.

Q. Was Mr. Wells in Mr. Kinkaid's office when

your wife sold her property %

A. No, sir, we was there alone.

Q. The two of you were alone?

A. Yes, sir.

Q. How much did you sell that property to Mr.

Kinkaid fori A. $800:

Q. Was it given to you in cash or in check?

A. He give us a check on the First National

Bank.

Q. Was is cashed or deposited?

A. No, sir, we cashed it and drawed it all out.

Q. How much was that check for?

A. $800.

Q. Who signed the check?

A. Mr. Kinkaid.

Q. And his name was signed to it?

A. I suppose so. I forget now, it has been so

long.

Q. Did you pay Mr. Wells the same day?

A. Yes, sir.

Q. The two of 3'OU went together?

A. Yes, we went up there and paid him, and

drawed the note.

Q. I show you the deed

—

A. I didn't read the deed. I didn't pay any at-

tention to it. I couldn't read it now, because I

haven't my glasses.

Q. I want to ask you if you can read your signa-

ture to that.
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A. Yes, that is my signature.

Q. That is to the deed, February 11, 1903, that

was put in evidence with your wife's testimony.

A. Yes, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. Mr. Thompson, what was your illness in 1902?

What was the trouble with your health?

A. Well, sir, I was down sick with fever at first,

and the doctors told me I had Bright 's disease at that

time.

Q. And you w^ere practically unable to work, I

think you said, for several years.

A. Three years, yes, sir.

Q. And during that three years was the time you

conceived the idea of taking advantage of the benefi-

cent laws of the United States and exercising your

rights by taking a timber and stone claim?

A. I thought I had a right to.

Q. And at that time you were sick and had a

wife and nine children to take care of?

A. No, I had seven at that time.

Q. And at the time you went up and filed, you

had to pay your share of the rig?

A. Yes, sir, I paid my share.

Q. And 3"ou went to the land office and paid a

filing fee for both yourself and your wife.

A. Yes, sir.

Q. And paid the cruiser $25 for yourself and wife

to be located? A. Yes, sir.

Q. And all of those sums w^ere paid out of your
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savings as a working man.

A. Yes, sir, mine and my wife's together.

Q. And up to the time you filed this first paper,

you didn't have any idea where you would get the

money.

A. I had an idea where I could get it. I expected

some mone}' from my folks at home. They had

money and have it yet.

Q. You hoped at that time that you would have

that money? A. Yes, sir.

Q. So that at the time you filed your first papers,

you had no arrangement with anybody, and had made

none for your wife, by which either of you had agreed

to turn over your claims to anybody ?

A. No, sir ; I never had no contract with anybody.

Q. When it came time to make final proof you

were unable to get the money from your father's

estate? A. Yes, sir.

Q. How long before you made final proof was it

that you learned that you were to be disappointed ?

A. It was just a short time.

Q. After you found that you were going to be dis-

appointed, .you began looking around?

A. Yes, sir.

Q. Up to that time had Mr. Wells suggested lend-

ing the mone}" to .you ? A. No, sir.

Q. Had anybody suggested bujdng your prop-

erty ? A. No.

Q. And when everything else failed you, you went

to Mr. John I. Wells?

A. Yes; I went to Mr. Olden. I was well ac-

quainted with him, and he said he wasn't letting out
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any money then.

Q. He is the president of the Idaho Trust & Sav-

ings Bank? A. Yes, sir.

Q. x\nd the Idaho Trust & Savings Bank
wouldn't advance you and your wife enough to avail

yourselves

—

A. No, sir ; and at that time I didn't ask any more

questions.

Q. Then you went to John I. Wells?

A. Yes, sir.

Q. And 3^ou asked him if he would try and find

you enough to save what you had already invested?

A. Yes, sir.

Q. And after a while he was unable to help you,

but did raise enough to pay for your wife 's ?

A. Yes, sir.

Q. But he would go the limit and help your wife

as far as he could? A. Yes, sir.

Q. And promised to send the money to her ?

A. Yes, sir.

Q. And your wife gave a note?

A. Yes, we give a note together, both signed it.

Q. And in due course of time you sold this prop-

erty? A. Yes, sir.

Q. Up to that time, had you ever made a single

word with John I. Wells about buying this property ?

A. No, sir ; I never did.

Q. The United States of America has charged
you and your wife, and a good many other people,

in this action we are trying here, with having entered

into a wicked and unlawful conspiracy to defraud the

United States out of certain lands. Is that true or
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false, as far as you are concerned? You never en-

tered into any conspiracy, did you ?

A. No, sir.

Q. And it is charged in this bill of complaint that

you and your wife, for the purpose of helping out the

Barber Lumber Company, and to get land for them,

deliberately went to the land office and swore to what

3^ou knew to be false. Is that true or false %

A. It is false.

Q. The only possible way that saved your right

as a citizen to get some timber and stone land and sell

it at a profit, the only thing that made it possible for

you to do it, was John I. Wells loaning you the neces-

sary money. A. Yes, sir.

(Witness excused.)

[Testimony of Sedgwick Hoover, on Behalf of the

Complainant.]

SEDGWICK HOOVER, produced as a witness on

behalf of the complainant, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Sedgwick Hoover ?

A. Yes, sir.

Q. Where do .you reside, Mr. Hoover?

A. Boise City.

Q. How long have you resided at Boise?

A. I have been here about fourteen years, I think.

Q. What is your occupation ?

A. Plastering.

Q. Were you engaged in the same business in

1902? A. Yes, sir.
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Q. You entered a claim under the Timber and

Stone Act in 1902, did you? A. I think so, yes.

Q. I show you timber and stone land sworn state-

ment, dated March 25, 1902, and ask you if you

signed that paper? A. Yes, sir.

Q. I show you a non-mineral affidavit of same

date, and ask you if you signed that?

A. Yes, sir.

Q. I show you testimony of Sedgwick Hoover,

given on final proof, dated June 18, 1902, and ask you

if that is your signature to that paper ?

A. Yes, sir.

Q. I show you deed, dated July 14, 1902, by Sedg-

wick Hoover and wife, Lena, to A. E. Palmer. Is

that your signature ? A. Yes, sir.

Q. Is that the signature of 3^our wife to that

deed? A. Yes, sir.

Q. Mr. Hoover, who first spoke with you about

taking up a timber claim?

A. Dean AVest, I believe.

Q. What did Mr. West say to you?

A. He asked me if I had taken up a stone and

timber claim, and I told him no.

Q. What else did he say?

A. He w^anted to know if I wanted to take up one,

and I told him I didn't know whether I did or not,

that I would think it over. He w^as a neighbor of

mine ; he lived in the same block where lived, and he

used to work at carpenter work, and him and I was

together a good deal, and he asked me a time or two

about it, and finally I made up my mind that I would

take up a piece.
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Q. Did you have the money with which to pay for

a claim at that time ?

A. Yes, sir; I had money at that time.

Q. Did he tell you how much you could make out

of it?

Mr. BUNDY.—I object to that.

Mr. GORDON.—Q. Did he tell you about how

much you could make out of it ?

A. Yes, he told me something about it. I don't

remember about how much it was.

Q. How much did he tell you?

Mr. BUNDY.—I object to that as incompetent

irrelevant and inmiaterial, and asking for hearsay

evidence, not calling for the conversation.

A. Why, I think I understood him to say I would

make about $300.

Q. Did he tell you anything at that time about

money being furnished you with which to make your

final proof or to prove up ?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and as leading and sug-

gestive.

A. No, sir.

Mr. GORDON.—Q. Did he at any time tell you

that? A. No.

Q. Did you know Mr. John I. Wells at that time ?

A. No, sir.

Q. Did you know Mr. Patrick Downs at that

time? A. No, sir.

Q. Did you go to view this land ?

A. Yes, sir.
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Q. Did you go alone, or did someone go with you ?

A. A part.y of four went up.

Q. Who were of the party?

A. Will Lane, and a man named Gibson, a hack

driver here in town now, and another man—I was

introduced to him, but I don't remember his name.

I never seen him after that only a time or two, and I

have never seen him since, so I don't remember his

name.

Q. Who arranged for that party?

A. I think Willard Lane got the wagon and

horses, to go up.

Q. AVho told you when the party was going to

start?

A. V\^hy, I think I met some of them on the street

the day before ; we was going to start in the morning,

and they told me to come over to the Pacific Hotel in

the morning, and I went over there and met the bal-

ance of them.

Q. Who was it that met you on the street and

told you that?

A. I don't know for sure, but I think it was Lane

or Gibson—one of the two, I don't remember which.

Q. Had 3'ou ever talked to him about going up

before?

A. No, sir, not before the time I was telling you

about, when we was getting ready to go. I think

Dean West told me that they was going, in the first

place, and then Gibson—I was kind of acquainted

with him.

Q. Did he tell them you were going?
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A. Yes, sir.

Q. And then you met them on the street and asked

them when they were going?

A. Yes, sir, I think I did.

Q. And they told you they were going next day ?

A. Yes, sir.

Q. And for you to meet them at the Pacific

Hotel?

A. Yes, sir ; they said the w^agon would be there.

Q. What time did they tell you the wagon would

be there? A. I think it was seven o'clock.

Q. Did you meet Mr. Wells at the Pacific Hotel

that morning? A. No, sir.

Q. Did you know what it was going to cost you

for the location fee ? A. Yes, sir.

Q. Who told you that?

A. Mr. West, I think.

Q. How much did he tell you it would be ?

A. $25.

Q. Did he tell you who would locate you ?

A. No, sir.

Q. Did he give you a note to anyone ?

A. No, sir.

Q. And did he tell you that somebody would meet
you there on that day?

A. I don't think he told me that, no, sir.

Q. And you didn't know whether anyone was go-

ing to meet you to locate you or not ?

A. Yes, it was generally understood that there
would be somebody there to meet us, where we was
going to. ^



vs. The Barber Lumber Company. 1533

(Testimony of Sedgwick Hoover.)

Q. Where did you go ?

A. Went to Idaho City.

Q. And were you located from there, or where

else did you go?

A. We went from there out

—

Q. Did you go to Kempner's ranch?

A. No, sir; I don't think so.

Q. Did you stop at Idaho City ?

A. Yes, sir.

Q. How far was the land from Idaho City?

A. AVell, sir; I couldn't tell you exactly how far

it is.

Q. Was it a mile, or thirty miles?

A. It w^as more than a mile, and it w^asn't thirty

miles.

Q. Give us your best recollection as to how far

it was.

A. I should judge it must he about four or five

or seven miles, something like that.

Q. Did you walk from Idaho City?

A. Yes, sir.

Q. How long were you walking out there ?

A. We started out in the morning, and got back

about one o 'clock, I think, or somewhere along in the

middle of the day.

Q. What time of the morning did you start ?

A. We started pretty early after breakfast, in

the morning.

Q. Did you meet Mr. Patrick Downs at Idaho

City? A. Yes, sir.

Q. Did you tell him you wanted to be located ?
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A. Yes, sir.

Q. Did any of your part.y have any letter of in-

troduction to him ?

A. Yes, I think one of them did, but I don't re-

member which one.

Q. Do you know where that one got that letter?

A. No, sir; I do not.

Q. Do you remember which of the party was the

first one to be located?

A. Well, sir, I don't believe I could tell you which

one was located first.

Q. Were you shown a claim, and did he say,

''This is the claim you are to locate on"?

A. Yes, sir.

Q. Did Mr. Downs give you a description of the

property ?

A. No, sir; he didn't give me a description.

Q. Did he write out the description of the prop-

erty?

A. No, he didn't give me a description of the

property, but he give it to one of the men that was

with me.

Q. Who did he give it to?

A. I don't know for sure, but I think this man
that I tell you I don't know his name. He seemed to

be a kind of a foreman of the bunch in a way, ^nd I

think he done most of the business.

Q. Did he tell you where to go to have your

papers made out?

A. No, I don't think he did.

Q. Did you come back that next day?
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A. Yes, we came back the next day.

Q. And the next day after you got back, or the

same day, did you have your papers made outf

A. We didn't get back until along in the evening.

Q. The next da.y did you meet the same gentleman

again that went up in your party ? A. Yes, sir.

Q. Where did you meet them %

A. I think I met this man up in the Brewx^ry sa-

loon.

Q. Did you have an appointment to meet him

there ?

A. No, I just went in there in the morning, and
"

he was in there.

Q. That was the man that had the descriptions %

A. Yes, sir.

Q. Did you meet anybody else there ?

A. I met several men in there.

Q. Did you meet anybody there with reference to

this property % A. No, sir.

Q. Did you and that gentleman go out from there

and go somewhere and have your papers made out?

A. I w^ent out of there and went up to John I.

Wells' office.

Q. Was that the first time you had met Mr.

Wells'? A. Yes, sir.

Q. And was that the first time you know you were

to go to Mr. Wells' office? A. Yes, sir.

Q. And this gentleman had the description, as I

understand? A. Yes, sir.

Q. And he introduced you to Mr. Wells?

A. Yes.
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Q. And! Mr. Wells made out 3^our papers for you ?

A. Yes, sir.

Q. Did Mr. Wells make out this sworn statement

for you, that is, the first paper you filed in the land

office? A. Yes, I think that is the paper.

Q. And this non-mineral affidavit ?

A. I don't remember whether there was two of

them or one. I guess they was both together.

Q. And this notice of publication'?

A. Yes, sir.

Q. Did Mr. Wells charge you anything for mak-

ing out these papers?

A. I don't remember w^hether he did or not.

Q. Did you pay him the locating fee at that time,

or did 3^ou pay him later?

A. I think I paid him after that; I don't think I

paid him that time.

Q. Did you have any understanding w^ith Mr.

Downs as to when and to whom you were to pay the

locating fee ? A. No, sir.

Q. Was the locating fee taken out after you sold

this property? A. I think it was, yes.

Q. Now, did Mr. Wells go to the land office with

you? A. No, I don't think he did.

Q. Did you know Mr. King, the register of the

land office? A. Yes, sir.

Q. I notice in this first paper that I show^ed you,

the sworn statement, the certificate of the register

to the effect that you had been satisfactorily identi-

fied before him by John I. AYells. Does that refresh

your recollection or not ? Do you remember whether
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Mr. Wells went to the land office and introduced you

to those people ? A. No, I do not.

Q. Are you sure he didn't go?

A. No, I am not sure he didn't go, but I don't re-

member of seeing him there.

Q. How many of the party went to the land office

with you ?

A. I went to the land office alone ; I think I went

up alone to the land office.

Q. Did you meet any of the other persons who

located with you there at the land office %

A. Yes, sir.

Q. Did you meet all of them there ?

A. I don't remember if they was all there or not.

Q. Which of the party do j^ou remember that

were there ? A. I think Mr. Lane was there.

Q. Was the gentleman that w^ent to Mr. Wells'

office with you there'?

A. Yes, I believe he was.

Q. Have you thought of his name yet ?

A. No, sir; I w^as only introduced to him once,

and I don't remember his name.

Q. Was his name Judge?

A. It seems to me like that was what wt called

him.

Q. Was his name W. F. Noble?

A. I don't remember the name Noble; Judge
sounds more like the name. I don't remember
whether it was Judge or not.

Q. Did you know^ Mr. Charles Nelson?
A. Yes, sir.



1538 TJie United States of America

(Testimony of Sedgwick Hoover.)

Q. Did you have an.y talk with him before you

filed on this land, with reference to filing %

A. Yes.

Q. Did he urge you to file %

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, calling for hearsay evi-

dence, a conversation with a person not a party to the

record.

A. Yes, he talked to me about going up and tak-

ing up a piece of land.

Mr. GORDON.—Q. When you went to the land

office, you filed this sworn statement, and this non-

mineral affidavit, did you ? A. Yes, sir.

Q. How long after that, if at all, was it that you

saw Mr. Wells again ?

A. I don't remember just how long it was, after

that; I seen him after that, though.

Q. Did you know when the time would be that

you should prove up?

A. I think we had to advertise a certain length

of time, but I don't remember how long the time was

now.

Q. Did anybody tell you when you should prove

up?

Mr. BUNDY.—Hasn't he answered that? He
said he advertised, but didn't know how long.

A. I don't remember just how it was. I know I

was up there in time to prove up.

Mr. GORDON.—Q. Do you remember seeing Mr.

Gibson and Mr. Lane, and they tell you that the time

was near to prove up?
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A. Yes, I believe they did. I think they told me
we would all have to be up there together, to be a wit-

ness for each other, or something of that kind.

Q. Where did you meet them when they told you

that? A. I don't just remember where.

Q. Did they come to see you, or did you meet them

on the street, or did you go to see them ^.

A. I think I seen them on the street, if I am not

mistaken.

Q. Did they tell you about it ? What did you ask

them*?

A. I don't know whether I asked them or not.

Q. The time came for you to make your final

proof? A. Yes, sir.

Q. And you w^ent to the land office and paid in a

certain amount of money? A. Yes, sir.

Q. How^ much did you pay in the land office ?

A. I paid in four hundred and some odd dollars

;

I don't know just how much.

Q. Where did you get that four hundred and

some odd dollars? A. I got it from Wells.

Q. John I. Wells? A. Yes, sir.

Q. AVhen did you get it from him ?

A. I got it from him the forenoon that we proved

up.

Q. Did you go to his office for it?

A. Yes, sir.

Q. When had you arranged to get that $400 from

Mr. Wells?

A. I hadn't arranged for it up to this time.

Q. You went to his office on that day—you proved
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up June 18, 1902—and you went to him that morn-

ing? A. Yes, sir.

Q. What did you say to himf

A. I went up to his office and told him I didn't

have the money to prove up with.

Q. What did he say?

A. He wanted to know if I couldn't get it some

way, if I didn't have any property or anything I

could get it with. I told him I could get it, but it

would take some time to get it, and they were ready

to prove up, and he told me he would let me have the

money.

Q. Did you give him a note for it?

A. I don't remember whether I did or not.

Q. And you took that money to the land office then

and paid up? A. Yes, sir.

Q. You went right from Wells' office to the land

office?

A. Yes, sir. I didn't go up there—the rest of the

boys was up in the land office, and I went up to the

office and got the moneys—they was not there when I

went down.

Q. Did any of the rest of them go to Wells' office

with you? A. No, sir.

Q. Who told you to go to Wells' office?

A. Nobody.

Q'. How did you know you could get it from Mr.

Wells?

A. I didn 't know I could get it from him when I

went there.

Mr. BUNDY.—He went to find out.
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Mr. GORDON.—Q. Had you made any effort to

get it anywhere else % A. No, sir.

Q. Then you waited till the forenoon of the day

you were to make your final proof, and didn't know

where you were to get the money, or whether you

were going to lose the money you had already put up.

Is that right?

A. Yes, sir, that is right.

Q. And then the happy idea struck you to go and

see Mr. Wells ? A. Yes, sir.

Q. You never had borrowed any money from Mr.

Wells before that ? A. No, sir.

Q. You had no agreement with Mr. Wells or any-

body else by which you had agreed to convey this

property to anyone?

A. No, sir; I don't think so.

Q. Don't you know whether you did or not?

A. I know I didn't.

Q. As a matter of fact, when Dean West first

spoke to you about it, didn't you have an understand-

ing that you would take this up, and all the money

would be furnished you, and you were to convey it to

somebody and get $250 over and above what it cost ?

A. No, sir.

Q. Then did Wells tell you to tell them at the

land office where you received that money, or what

you were to say about it ?

A. No, sir, he did not. •

Q. There was nothing said about that?

A. No, sir.

Q. Do you remember what you told them when
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you went to the land office, as to where you received

that money?

A. I think they asked me if this money was mine,

and I told them yes.

Q. Do you remember telling them how long you

had had it ?

A. No, sir, I don't remember.

Q. I will ask you if this question was asked you

:

''Did you pay, out of your own individual funds, all

the expenses in connection with making this filing,

and do you expect to pay for the land with your own

money?" Do you remember that question being

asked you ? A. Yes, sir.

Q. And is this your answer: "Yes, sir, I do "?

Did you have a bank account at that time ?

A. Yes, sir.

Q. Whereabouts ?

A. At the Bank of Commerce—I think it was the

Bank of Coimnerce, or the Capital State Bank, I

don't remember which.

Q. Do you know whether you had a balance at the

bank at that time ?

A. Yes, sir, I had money in the bank at that time.

Q. How much did you have in the bank at that

time?

A. I don't remember just how much. \

Q. Was it $10, or was it $100?

A. I have had money in the bank several times,

and I don't just remember.

Q. You don't remember whether j'^ou had any in

the bank at that time ? A. Yes, sir.
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Q. Which bank?

A. I think it was the Bank of Commerce or the

Capital State Bank.

Q. Did YOU have an account at both banks ?

A. I have had, yes, sir.

Q. Do you remember this question being asked

you, No. 17: "Where did you get the money with

which to pay for this land, and how long have you

had same in your actual possession"?" Answer:

"Worked for it. Have had some of it on hand 5 or

6 years.
'

'

Mr. BUNDY.—I object to it for the reason that

the question was not a proper question for the land

office to ask, illegal and improper, and entirely in-

competent, irrelevant and immaterial.

A. Yes, sir.

Q. And still the money you paid in there was the

money John I. Wells gave you, and you took it from

his office to the land office. Is that correct ?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and tending to impeach

their own witness.

Mr. GORDON.—Q. Is that what I understood

you to say ?

A. I don 't understand the question.

Mr. GORDON.—Please read the question. (Ques-

tion read by stenographer, as follows:) "And still

the money you paid in there was the money John I.

Wells gave you, and you took it from his office to the

land office. Is that correct?"

A. I think this meant all the money. It didn't
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just mean the money I paid out this certain time.

Q. I mean the money you paid in the land office

that day was the money you got at John I. AYells'

office. A. Yes, sir.

Q. They gave you a receipt for that money ?

A. Yes, sir.

Q. And did you take that receipt back to Mr.

Wells that day?

A. No, I don't think I took it back to him then.

Q. Do you remember how long after that you

went to Mr. Wells ' office ? Were you there that day,

or the next day?

A. I don't just remember whether I went back

that day, or whether it was the next day.

Q. What is your best recollection ?

A. I can't remember, some way or other.

Q. How long after that was it that you sold this

property ?

A. Well, it was quite a little while after that; I

don't remember just how long it was.

Q. Was it a month ?

A. Yes, it was a month anyway; it was over a

month.

Q. And to whom did you sell it ?

A. I sold it to a man up in the Sonna Block—

I

don 't remember his name now.

Q. Had you ever met him before ?

A. No.

Q. AYas his name Kinkaid, or was his name Prit-

chard ?

A. I guess it must have been Pritchard ; it sounds
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to me like it was Pritchard.

\ Q. How did you happen to go there ?

A. I think somebody told me; I don't remember

just who it was now.

Q. Do you remember who it w^as that told you ?

A. I believe it was Pat Downs.

'Q. Who was at the office of this gentleman when

you sold it?

A. I don't just remember who was there.

Q. Was Mr. Downs there ?

A. My wife was there with me. Mr. Downs

wasn't there.

Q. Was Mr. Wells there %

A. I can 't remember whether Wells was there or

not.

Q. Was the deed prepared when you went there ?

A. I don't know whether it w^as or not, whether

it w^as made out ; we was in there some little time.

Q. How long were you in there %

A. We was in there three quarters of an hour, I

should judge.

Q. Were any of the parties that located with you

there ?

A. No, sir, not at that time.

Q. Did you say that this was in the Sonna Build-

ing? A. Yes, sir.

Q. Did this gentleman know what you came for?

A. I suppose he did, yes.

Q. Did you take your wife with you ?

A. Yes, sir.

Q. And this was the first time you had ever talked
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to this gentleman about this affair, was it ?

A. I don't remember whether I was up there

before or not.

Q. What is your best recollection ?

A. It seems to me like I was up there before
;
yes,

I was up there before that.

Q. How long before ?

A. I don 't remember whether it was the same day

or the day before that.

Q. Then you went there with your wife, and you

signed this deed which you have identified 1

A. Yes, sir.

Q. Did your wife take up a timber claim?

A. No, sir, not at this time.

Q. Did she take one up subsequently to your tak-

ing one up? A. Yes, sir.

Q. Did she prove up on it ?

A, Yes, sir.

Q. Did she sell it? A. Yes, sir.

,Q. Did she sell it to the same man that you sold

3^ours to ? A. No, sir.

Q. To whom did she sell hers ?

A. She sold it to a man by the name of Guy Mat-

thews.

Q. Were you paid for this property in cash or by

check ?

A. Well, sir, I don't remember whether it was

cash or not.

Q. How much money were you given that day ?

A. $260—something like that—I don't remember

just how much.
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Q. Was anything said about the $25 locating fee

there at that time?

A. Yes, sir, I think there was.

Ql. What did he say—that he would keep that

out?

A. Yes, I believe that was taken out.

Mr. BUNDY.—The money that Wells had ad-

vanced to you was taken out of this ?

Mr. GORDON.—One moment. I will ask you if

the man said anything to you, or gave any reason

why he didn 't give you more than that.

A. I don't remember him saying anything about

not giving me any more.

Q. Did he tell you he was keeping some money

out for Wells % A. Yes, sir.

Q. Did he tell you how much he was taking out

for John Wells?

A. Why, I think he did ; I think he had it figured

up.

Q. Did you tell John Wells that you were going

up there ?

A. No, I don't think I did.

Q. Did John Wells tell you to go up there ?

A. No, sir.

Q. Do you remember how you happened to go to

Pritchard's office?

A. I think Pat Downs told me to go up there, if

I am not mistaken.

Q. Did you ever make but the one deed to this

piece of property? A. No, I don't think I did.

Q. Didn't you make one deed, and then were
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asked to come back later and make another deed ?

A. No, I don't think so.

Q. Are you sure of that ?

A. No ; I think I only made one deed.

Q. Didn't you make a deed to this property the

day you paid the money in the land office, and were

told to come back after you got your final receipt and

make another one ?

Mr. BUNDY.—I object to that for the reason that

he got his final receipt on the day he paid his money

in the land office.

A. I don 't remember of making any deed up there.

Q. Did you make any deed anywhere else, other

than the one I have shown you, to this property ?

A. I don't think so.

Q. Don't you know whether you did or not?

A. No, I don't think I did.

Q. I will ask you if this didn't all turn out just

exactly as you had expected it to from the first time

Dean West had spoken to you, with the exception of

the fact that you didn 't get as much as they promised

you.

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, and as assuming that they

had promised to give him anything. Dean West

never told him that they would give him anything.

Q. (Last question read by stenographer.)

Mr. BUNDY.—I will ask the witness to notice the

question closely, and you will notice that it assumes

in there that somebody promised to give you some-

thing. If that assumption isn't correct, you, of
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course don't have to answer the question. Read the

question again, Mr. Stenographer.

(Question re-read by stenographer.)

A. I don't hardly understand the question.

Q. (Question read again.)

A. No; I didn't know all about this at that time,

you know.

Q. This John I. Wells that we are speaking about,

I will ask you if he is the gentleman that just came

into the room ?

A. I don't know whether he just came in or not.

He is sitting over there.

Q. I show you an affidavit here, dated October 1,

1907, and ask you if that is your signature to it, and

whether or not you swore to that paper. Is that your

signature to the paper ?

A. That is my name, yes.

Q. Did you sign your name there ?

A. Yes, sir.

Q. And swore to it ?

A. I don't think I swore to it; I don't remember

swearing to it.

Q. That is your signature to that paper ?

A. Yes, that is my name, yes, sir.

Q. Did you write your name there ?

A. Yes, sir.

Q. Did you read this paper over before you wrote

your name there ?

A. I think I did read it over.

Q. I will ask you whether the statements made in

this paper are true.
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A. I don 't know whether they are or not.

Q. I will ask you to read it (hands witness paper)

.

A. I don't read very good. If you will read it I

can understand it better than I could if I read it my-

self.

Q. You have your glasses on, haven't you?

A. Yes, but I am not very well educated, and I

don't read very good.

Mr. BUNDY.—Can you read, Mr. Hoover ?

A. Yes, sir.

Mr. KEIGWIN.—You can write, can't you, Mr.

Hoover? A. Yes, sir.

Q. You can read print %

A. Yes, sir. I don't read the papers very much.

Q. Don't you read the papers'?

A. I can't see; it hurts my eyes to read the

papers.

Mr. GORDON.—Q. Do you remember going be-

fore Mr. W. S. Wade, the special agent of the Gen-

eral Land Office, the gentleman sitting there, and

making a statement ?

A. No, I don't remember.

Q. Do 3^ou remember of ever being in this build-

ing, before Mr. Wade, going on two years ago, and

making a statement ?

A. In the land office ?

Q. No, adjoining the land office.

A. I don't remember.

Q. Do you remember who presented this paper to

you, and in whose presence you signed it?

A. You are talking about this affidavit ?
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Q. Yes.

A. Yes, I remember meeting this man with this

paper, yes. He took me up here in an office up here

in the top of this building.

Q. I will ask you if you didn't make this state-

ment: "When Dean West first spoke to me about

taking up a timber claim, he said there w^ould be

about $300 in it for me." Did you make that state-

ment ? A.I think I did, yes.

Q.
'

' On the day of final proof. Wells asked me if

I had the mone}^ to prove up with. I told him that

I did not. He then handed me $412.50, and told me

to swear at the Land Office that it was my own

money." Did you make that statement?

A. I don't just remember. I wasn't paying much

attention to the man. He done most of the talking,

and I wasn 't paying much attention to it.

Q. You signed that statement though, didn't you?

A. Yes, I signed that paper.

Q. I will ask you if you didn't make this state-

ment: "When in truth and in fact no part of the

money that I paid into the United States land office

was m}^ own. '

'

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial. The affidavit itself is the

best evidence of what it states.

Mr. KEIGWIN.—H€ says he can't read the affida-

vit.

Mr. BUNDY.—I am making my objection that the

affidavit is the best evidence.

A. No, I never made that statement.
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Q. Isn't it a fact that you testified here that no

part of the money you paid into the land office was

your own money, that you got it from John I. Wells

that day?

A. I never had any money but what was my own

money, that I know of.

Q. Then you considered this money that you got

from Wells as your own money. Is that the way you

explain it % A. Yes, sir.

Q. Did you make this statement to Mr. Wade, on

October 1, 1907—I read from the affidavit which you

say you signed: "When I got the final certificate

from the land office I turned it over to John I. Wells

and either Wells or Louis M. Pritchard gave me some

money." Is that right

?

Mr. BUNDY.—That is all in conflict with his evi-

dence to-day, and I object to it as incompetent, irrele-

vant and immaterial. A. Yes.

Mr. GORDON.—Q. I read from the affidavit, and

ask you if you made this statement: "At the time I

filed on the land I understood that I was taking it up

for someone else, and that I was to get $300 for tak-

ing up the land. My understanding was with John

I. Wells. '

' Did you make that statement ?

A. No, I don't think so.

Q. Will you say that you didn't make this state-

ment?

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial.

A. I don't just understand it.

Mr. GORDON.—Q. I will read it again. I am
reading from the paper which you said you signed,
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the affidavit before AV. S. Wade, special agent of the

General Land Office, subscribed and sworn to by S.

Hoover, October 1, 1907. "At the time I filed on the

land, I understood that I was taking it up for some-

one else, and that I was to get $300 for taking up the

land. My understanding was with John I. Wells."

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, tending to impeach their

own witness, showing him an affidavit which he didn't

read.

A. I never had any understanding wdth John I.

Wells that I was to get $300.

Q. Was that statement made by you at that time

true or false?

Mr. BUNDY.—I object to that for the reason that

the witness says he don't remember making any such

statement. Mr. Hoover I wdll state to you

—

Mr. GORDON.—I object.

The EXAMINER.—The witness must have time

to answ^er that question. Every time he hesitates the

objection is put in again. The witness should have

time to answer the question, and he should answer

it, whether that statement is true or false.

Mr. BUNDY.—Defendant's counsel insists upon

the right to make timely and proper objection, and

insists that counsel for the plaintiff have no right to

ask the witness if a statement he made was true or

false, in the absence of any evidence to the effect that

such statement w^as made. The Court hasn't grasped

at all the purpose and point of the objection.

Mr. GORDON.—I will admit that counsel for the
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Government haven't grasped the point of the objec-

tion, either.

The EXAMINER.—The objection is recorded, of

course. Now the witness may answ^er the question.

(Question read by stenographer.)

Mr. BUNDY.—Same objection as before made.

Mr. GOEDON.—Will you answer the question?

A. I don't understand the question exactly, some

way or other.

The EXAMINER.—Read the question to him
again. It seems to be a simple question.

Mr. BUNDY.—It is anything but a simple ques-

tion.

The EXAMINER.—Witness, answer the question.

Read it again. (Question read by stenographer.)

Mr. GORDON.—Q. I will ask you if you made
this statement to Mr. Wade and I read from the

paper that .you have said that you signed. It is the

last paragraph on the page, just above your name.

*'At the time I filed on the land I understood that

I was taking it up for someone else, and that I was

to get $300 for taking up the land. My understand-

ing was with John I. Wells." Did you make that

statement? A. No, sir.

Q. Will you say positively that you didn't make
that statement % A. Yes, sir.

Q. Then w^hy did you sign it and swear to it?

(Witness pauses.) Please answer the question.

A. I signed the paper all right.

Q. Why did you sign it then, if it contained state-

ments that you didn't make?
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A. I guess I didn't understand that just the way

it means.

Q. Isn't it plain enough?

A. At the time I signed it I guess I didn't under-

stand it the way it means.

Mr. KEIGWIN.—Q. Do you understand it now?

A. Yes, sir.

Q. What do you understand by that passage

now?

A. I understand that I had made a bargain to get

this money from Wells, w^hich I never done.

Mr. KEIGWIN.—That isn't quite what you said

in that paper.

Mr. GORDON.—Q. Did you read that part of

that affidavit?

A. I don't think I read it all over; I read part of

it. I tell you I don't read good, and it takes me some

time to read a piece of paper, and the other man

seemed to have all there was to do with it.

Q. You swore to the paper, didn't you?

A. I don't know w^hether I did or not; I don't

think so.

Q. Would you say you didn't swear to the paper?

A. I don't remember whether I did or not.

Q. Are you in the habit of signing papers, or sign-

ing them and sw^earing to them, without knowing

w^hat they contain? (Witness pauses.) Will you

answer that, please ?

A. No, I am not in the habit of signing them. I

didn't understand exactly.

Q. Then why did you sign this paper, if, as you
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say now, you didn't know what was in it?

A. I didn't get the meaning out of it, I suppose.

Q. Let me ask you something. You talked with

this gentleman here in the courthouse the day that

paper was signed, didn't you?

A. Yes, sir. I done very little talking though;

he done most of the talking.

Q. Then after he did the talking he sat down at

the typewriter and wrote this paper out, didn't he?

A. Yes, sir, I believe he did.

Q. And gave it to you to read?

A. Yes, sir, I believe he did.

Q. And you sat there and read it?

A. I read part of it, I know; I don't know

whether I read it all or not.

Q. If you didn't read it all, whose fault was it?

A. It was mine, I suppose.

Q. And then you signed it ? A. Yes, sir.

Q. And now do I understand you to say that that

last statement that I read from this affidavit, you

say now that you didn't make it?

A. The way it means to me, I didn't make it, not

the whole statement the way it is there.

Q. What did you say to Mr. Wade about your

understanding as to what you were to do with this

land?

Mr. BUNDY.—I object to that as incompetent,

irrelevant, and immaterial, assuming that he said

something to him about it, which isn't in evidence.

A. I don't remember what I told him—whether

I took it up for speculation or how, I don't remember.
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Q. You admitted here a few moments ago that

you swore to this statement in that affidavit: ''When

West spoke to me about taking up a timber claim

he said there would be about $300 in it for me."

You admitted that a few moments ago.

A. Yes, he said I could sell it and make $300 out

of it.

Q. Did you take it up on speculation ?

A. I don 't know^ whether you would call it specu-

lation or not. Whatever I think it is worth, I sell

it for that money.

Q. Did you tell Mr. Wade that you took it on

speculation ?

A. I don't remember whether I did or not.

The EXAMINER.—I think we would better pro-

ceed, Mr. Gordon.

Mr. GORDON.—All right. We offer in evidence

the affidavit identified by Mr. Hoover as having been

signed by him.

(Marked Plaintiff's Exhibit No. 91A.)

Mr. BUNDY.—I object to it as incompetent, ir-

relevant, and immaterial, and as an attempt to im-

peach the evidence of their own witness, and as not

shown to contain a true statement of the witness'

evidence before the agent, whoever he was.

Mr. KEIGWIN.—We wdll prove the jurat by the

officer w^ho took it, afterwards.

Mr. GORDON.—We offer in evidence the timber

and stone land sworn statement, dated March 25,

1902, identified by the witness as having been signed

by him; the non-mineral affidavit, of the same date,
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also identified as having been signed b}^ the witness

;

the notice of publication, dated March 25, 1902 ; tes-

timony of witness given on final proof, dated June

18, 1902, identified by the witness as having been

signed by him ; the cross-examination attached to said

testimony; the receiver's and register's certificates,

dated June 18, 1902 ; the deed, dated July 14, 1902,

made by Sedgwick Hoover and Lena Hoover, his

wife, to A. E. Palmer, consideration $1000; also the

certified copy of the patent, dated January 28, 1904;

all to the southwest quarter of section 28, tow^nship

6 north of range 6 east, Boise Meridian.

(Marked Plaintiff's Exhibit No. 91B to 910, in-

clusive.)

Cross-examination.

(By Mr. BUNDY.)
Q. The first one that spoke to you about taking

up a timber claim w^as your neighbor, Mr. Dean

West, as I understand it? A. Yes, sir.

Q. And Mr. West at that time told you that you

would have to pay the sum of $25 to be located, as a

location fee? A. Yes, sir.

,Q. Some talk was had here about Mr. West say-

ing to you, in substance, that there would be $300

in it for j^ou. I wdll ask you as to whether or not

you understood from what Mr. West told you, and

from what you knew, that Mr. West was expressing

an opinion that the property could be sold at a profit

of $300?

A. Yes, sir, something similar to that.

Q. You didn't understand at all, did you, Mr.
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Hoover, that you were being hired to enter the land

for them?

Mr. KEIGWIN.—Counsel for the complainant

now enter upon record an objection to the leading

of this witness by counsel for the defendants, upon

the ground that the witness has manifested a dispo-

sition hostile to the complainant, and that he is there-

fore a friendly witness for the defendants, and coun-

sel further give notice that if this line of cross-

examination is continued, they will insist that the

defendants have thereby made this witness their owm

wdtness.

A. No, sir.

Mr. BUNDY.—Q. What did you understand

would be the way in which you would make $300 ?

A. Why, take up a piece of timber land and prove

up on it and sell it.

Q. At the time you went up to look at the land

had you had any talk with Wells, West, Nelson, or

anyone else, wdth reference to where you w^ould get

money to prove up ?

A. No, sii', I don 't think so.

Q. At the time you filed your first papers in the

land office, had you then made any kind of agree-

ment, Mr. Hoover, express or implied, in w^riting or

verbal, by which you had agreed to turn the land

over to any person, firm, or corporation as soon as

you got title to it? A. No, sir.

Q. Had you made any such agreement as that at

the time you made your final proof ? A. No.

Q. Was there any agreement made by you, of any

kind, in writing or oral, express or implied, with
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Wells, or witlj anybody else, prior to the day you

made your final proof, by which you had obligated

yourself to transfer this property to any person, firm'''

or corporation whatever ? A. No, sir.

Q. You testified that the very day you made final

proof, you went to John I. Wells and asked him if

he could help you out on the money question.

A. Yes, sir, just a few hours before I proved up.

Q. Prior to that time, had you ever had any talk

with Wells about getting money to prove up ?

A. No, sir.

Q. Had you ever had a talk with any other per-

son about it % A. No, sir.

Q. Did you paj^ your share of the rig that took

you up to look at the land % A. Yes, sir.

Q. Did you pay a filing fee %

A. Yes, sir, advertising fee and so forth.

Q. How much w^as the total amount that you

paid, if you recall ?

A. I don't remember whether it w^as $7 or $10.

Q. Whatever it was, you paid it?

A. Yes, sir.

Q. And nobody furnished you the money, by loan

or otherwise? A. No, sir.

Q. At the time you entered this land, did you

know what you were going to do with it ?

A. No, sir, I did not.

Q. Didn't know whether you w^ould hold it or sell

it? A. No, sir.

Q. You spoke about having a bank account with

one or two banks. I will ask vou whether that waa
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an open account, or money that you put in there on

certificate.

A. I don't just remember; that has been quite

awhile ago.

Q. Ypu have had both kinds, then, in those banks ?

A. Yes, sir.

Q. You say when you w^ent up to Mr. Pritchard,

at the time you began negotiating for the sale of this

land, someone had told 3'ou about it. I will ask you

w^hether or not it wasn't generally known here that

Mr. Pritchard was in the market buying timber at'

that time'?

A. I naturally supposed everyone knew it.

Q. A good many people had been entering claims,

and Mr. Pritchard had been buying them?

A. Yes, sir.

Q. And it was generally known, wasn't it, that

he was in the business of buying timber claims, and

you knew itf A. Yes, sir.

Q. Are you sure that it was Pat Downs that told

you to go up there?

A. I am pretty certain it was.

Q. Did he tell you anything more than that!

Pritchard was buying and that he thought you could

sell to him?

A. He told me if I would go up I could sell my
timber land.

Q. And that was, of course, long after you had

proved up ? A. Yes, sir.

Q. You were asked a question as to whether this

all came out just as you expected except that you
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didn't get as much as they had promised you at the

time of filing. Do you want to be understood, Mr.

Hoover, as saying that anybody made you any prom-

ise as to what you would get, at the time you filed

on this land? A. I don't just understand.

Q. Mr. Gordon asked you a question as to whether

this all came out just as you expected except that he

said that you didn't get as much as they had prom-

ised you. Had anybody promised you anything, at

the time you made your filing? A. No, sir.

Q. The only reference to it was what Dean West

told you ? A. Yes, sir.

Q. Now, your attention has been called to what

purports to be an affidavit ; the jurat is supposed to

be taken by a man by the name of Wade, special

agent of the general land office. This purports to

have been taken on October 1, 1907. Do you know

what the occasion was at that time of being inter-

viewed ? Was that at the time of the Senator Borah

trial? A. Yes, sir.

Q. And it was during the Borah trial?

A. Yes.

Q. You were subpoenaed here as a witness during

the Borah trial?

A. Yes, sir, Mr. Borah was in here.

Q. Or was it during the time of the Haywood-

Moyer trial?

A. It was something about the Steunenberg land

business.

Mr. KEIGWIN.—Q. You say Senator Borah

was in the room here? A. Yes, sir.
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Mr. BUNDY.—Q. Was he in the room at the

time you made this so-called affidavit ?

A. No^ sir.

Q. Do you remember whether you were here as

a witness in the Borah trial ?

A. Yes, sir, I was subpoenaed from Caldwell.

Q. And while you were here as a witness, they

took you up here in a room

—

A. Yes, I had work down there ; I was getting $6

a day, and this man told me he would fix it so that

I would be excused.

Q. They got this statement from you and told

you 5^ou would be excused?

A. They excused me soon after that.

Q. Did they keep you here a number of days ?

A. Yes, I don't just remember how long I was

there.

Q. Mr. Hoover, at the time Mr. Wade had you

upstairs in that room, was anybody else present

there besides you and Mr. Wade ?

A. I don't think there w^as.

Q. Was the door shut ?

A. Yes, the door was closed.

Q. You say he did most of the talking'?

A. Yes, sir.

Q. Can you recall, in substance, what he told you ?

A. No, I can't remember all of it, but a whole

lot.

Q. Did he tell you, in substance and effect, that

if you would make an affidavit the w^ay he wanted

you to, that he would see that you were not prose-

cuted?
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Mr. KEIGrWIN.—Counsel for the complainant

ask counsel for the defense if you have taken this

witness as a witness for the defense, and we object

to the question on the grounds heretofore stated.

A. I don't just remember what he said. He said

something to me, but I don't remember what it was

now.

Q. In that conversation did he convej^ the im-

pression to you that you were subject to being prose-

cuted?

Mr. KEIGWIN.—I object to that on the grounds

heretofore stated, and on the further ground that

the witness cannot be asked as to the impression con-

veyed, but as to the words used. Mr. Hoover, can

you give the words Mr. Wade used "? Do .you remem-

ber what Mr. Wade said to you, in substance ?

A. He said several things to me; I don't remem-

ber all of it.

Mr. BUNDYi.—Q. State as near as you can the

substance of what he said about your being liable to

prosecution.

A. He asked me if I didn't know I was subject

to prosecution, but I don't remember how he did ex-

plain it now.

Q. Did he say to you in that conversation, in sub-

stance and effect, that if you would sign this affidavit

that they wouldn't prosecute you, as it had outlawed

anyway ?

A. He give me to understand something to the

effect, but I don't remember just what he did say

about it.
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Q. You can't give his words? A. No, sir.

Mr. KEIGWIN.—Q. Did he say it was outlawed ?

A. I don't remember whether he did or not.

Q. Did Mr. Wade say to you that if you had com-

mitted any offense it was outlawed?

A. I don't remember the words he did use.

Mr. BUNDY.—Q. Then about the nearest you

can tell is that he asked you the question if you

didn't know that you were subject to prosecution?

A. The fact is that he done all the talking, and I

didn't take much interest in it; my mind was on my
work anyway, and I was bothered.

Q. You said in this affidavit that you paid Downs

a location fee of $25 after coming back from the

land. Is that your recollection now, or how is that?

A. I never paid it to him up there.

Q. Do you know whether you paid it before final

proof or not ? A. No.

Q. Do you mean you don't know, or what?

A. I didn 't pay it till after I proved up.

Q. You never had any talk with Wells, as I un-

derstand it, about this timber business at all until

the day of proving up.

A. No, I never did, not with Wells.

Q. You never had any talk with Wells at all prior

to the original filing, did you ? A. No.

Q. But after you came back from the land you

went to Wells to have your papers made out ?

A. Yes.

Q. At that time when you talked with Wells, did

he say anything to you about what you should do
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with the land when .you got it? A. No, sir.

Q. Did you have any understanding with him at

that time about selling it to anyone, or about his

advancing any money to you ? A. No, sir.

Q. The first talk you had with him at all with

reference to it was the day you proved up?

A. Yes, sir.

Q. I wish you would try and recall a little more,

Mr. Hoover, just how this man Wade got this affi-

davit. You said he did most of the talking. Tell us

in substance what he talked about, what he said?

A. Well, I am honest with you about it. He
done all the talking and that is about all I can re-

member.

Q. And you read it partly over, but not entirely?

A. No, I didn't read it all.

Q. And if you had read that last part would you

have signed this affidavit ?

A. I don't think I would.

Q. Mr. Wade didn't read it to you?

A. No, I don't think he did.

Q. The impression you had, when you were in

the room with Mr. Wade, was that he represented

the Government, and that he thought you had com-

mitted some crime, and he was going to protect you
if you came through, as they say, and signed the nec-

essary^ papers?

A. Something to that effect, yes, sir.

Q. In the first paper you filed, on March 25, 1902,

Mr. Hoover, you made this statement, among others

:

**That I have not, directly or indirectly, made any
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agreement or contract, or in any way or manner,

with any person or persons whomsoever, by which

the title I ma.y acquire from the Government of the

United States ma}^ inure in w^hole or in part to the

benefit of anj^ person except myself. '

' Was that true

at the time you made it? A. Yes, sir.

Q. Was that same thing true at the time you

made your final proof? A. Yes, sir.

Q. It is alleged in the complaint in this action,

Mr. Hoover, that you made entry of this timber and

stone claim, not for the benefit of j^ourself, but for

the benefit of the Barber Lumber Company and the

other defendants in this action. Is that true or

false ? A. It is false.

Q. And it is charged in this bill of complaint that

you went to the land office, entered this land, and

testified falsely, at the request of the Barber Lumber

Company and the other defendants in this action, or

some of them. Is that true or false?

A. It is false.

Q. The defendants in this action are, the Barber

Lumber Company, J. T. Barber, S. G. Moon, John

Kinkaid, William Sweet, Horace S. Rand, and A. E.

Palmer. Do you know any of those people ?

A. I know of them. I don't know them. I am
not acquainted with any of them, I think.

Q. Did any of the people I have named ever have

any talk wdth you at all with reference to entering

this timber claim? A. No, sr, I don't think so.

Q. Did you enter it for their benefit, or for the

benefit of any of the defendants ?
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A. No, sir, I did not.

Redirect Examination.

(ByMr. KEIGWIK)
Q. Mr. Hoover, 3^ou say that the charge in the bill

is false that you agreed to commit perjury at the

final proof, for the sake of these people ?

Mr. BUNDY.—I didn't ask him that question at

all.

Mr. KEIGWIN.—Q. Is that charge false?

A. I don't understand exactly.

Q. You don't understand that? Did you testify

falsely at your final proof?

A. No, sir, I did not.

Q. You did not? A. No, sir.

Q. Had anyone, before you made your applica-

tion here, promised that you would get any particular

sum out of the land if you sold it ?

A. No, sir; it was generally understood that a

man could make about $300.

Q. How did you understand that ?

A. From parties that had been up and taken up

timber claims.

Q. When you were asked to talk to Mr. Wade, in

October, 1907, did Mr. Wade tell you that any prose-

cution for any offense you had committed in this

matter was outlawed?

A. I don't remember whether he did or not.

Q. Didn't you say just now to Mr. Bundy that

Mr. Wade told you that they weren't going to do

anything with you because your offense, whatever

it was, was then outlawed ?
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Mr. BUNDY.—He didn't tell me any such thing.

Mr. KEIGAVIN.—I am asking the witness ; I pre-

fer to get my information from the witness.

A. Something to that effect.

Q. Then you did say that to Mr. Bundy, didn't

you %

A. I said something to that effect, yes, sir.

Q. You told that to Mr. Bundy, this gentleman

w^ho has just examined you? A. Yes, sir.

Mr. BUNDY.—AYhat do you mean—here or

when ?

Mr. KEIGWIN.—Here.
Mr. BUNDY.—Do you mean to say that we have

had any other conversations'?

Mr. KEIGWIN.—I don't mean to say anything,

Mr. Bundy, but w^hat appears on the face of it.

The EXAMINEE.—Proceed, gentlemen.

]Mr. BUNDY.—That is your system of making

charges, is it ?

Mr. KEIGAYIN.—No, I am not making charges

against anybody.

Q. Mr. Hoover, had you committed any crime

then? A. I don't think so.

Q. Did you then think you had committed any

crime? A. No, sir.

Q. Did you believe that you had committed an

offense for which you were liable to be prosecuted?

A. No, sir, I did not.

Q. Then you didn't know what Mr. Wade was

talking about w^hen he said they weren't going to

prosecute you for your offense, did you ?
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A. I didn't understand just what he did say.

Q. I think you said to Mr. Bundy that Mr. Wade
gave you the impression that you had committed

some crime?

A. Yes, he did, in his conversation.

Q. Now, W'hat crime was that? Did he imply

that you had committed a murder, or a rape, or a

burglary? Did he say anything about anything of

that kind? A. No, sir.

Q. What crime did Mr. Wade say to you that you

had committed, or give 3'OU to understand that you

had committed?

A. I think the way I understood it, he meant that

I had sold the land, or something to that effect.

Q. Well, you had sold the land, hadn't you?

A. Yes, sir.

Q. Had you committed any crime in selling the

land? A. No, sir, I don't think so.

Q. Did you think so then?

A. No, sir, I didn't think so.

Q. Then you were not scared by Mr. Wade say-

ing you had committed some offense?

A. No, I wasn't scared.

Q. You weren't scared at all? Being an inno-

cent man, and having a clear conscience, it didn't

make any difference to you about what Mr. Wade
thought, did it ? (No answer.)

Q. Mr. Hoover, can't you read that last paragraph

in there (showing witness affidavit), beginning here,

"At the time I filed on the land I understood that

I was taking up for someone else, and that I was to
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get $300 for taking up the land. My understand-

ing was with John I. Wells." Can you read that,

which is the last j)aragraph in the affidavit which

has heretofore been shown to you, and which you

admit having signed? A. Yes, I can read it.

Q. Will 3^ou say now, positively, that you did not

read that last paragraph before you signed that affi-

davit?

A. I don't know whether I read all of it over or

not.

Q. Will you say positively that you did not read

that last paragraph, those two last sentences, before

YOU signed it?

A. No, I wouldn't say positively.

Q. Wei], will you say that it is possible that you

did read them?

A. It may be possible, yes, sir.

Q. And if you read them you understood them?

A. Yes, sir, if I read anything over close I under-

stand it, generally.

Q. You wouldn't have signed that if you didn't

understand it, would you?

A. I wouldn't be very apt to sign anything that

I thought was going to be a detriment to me.

Q. You wouldn't have signed that if you hadn't

understood it, would you ?

A. No, I don't think I would.

Q. And you meant at the time to tell the truth,

I suppose?

A. I mean all the time to tell the truth, if I can.

Q. You meant at the time you signed this affidavit
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to tell the truth, did you not?

A. (After a pause.) Yes, I meant to tell the

truth.

Q. It was true?

A. If I understood it that way at that time, it

was supposed to be all right.

Q. And you believed that it was true ?

(No answ^er.)

Mr. GOEDON.—There is one question I wish to

ask you. I understood 3'Ou to saj^ that the day you

made your final proof you w^nt to the land office

and the witnesses w^ere all there. Is that correct?

A. I don't know whether they was all there or

not ; some of them was there.

Q. And you left them there and went to John

Wells' office and got the money? Is that correct?

A. Yes, sir.

Q. And that you hadn't talked to John Wells

about getting the money before that?

A. No, sir, I had not.

Q. Who did you expect to have that money at the

land office wdien you went there?

A. I don't know as I expected anybody to have

it there.

Q. You w^ent there to make your final proof,

didn't you? A. Yes, sir.

Mr. KEIGWIN.—Q. You knew that you would

be expected to pay $412.50, didn't you?

A. Yes, sir.

Q. Did you have $412.50 in your pocket?

A. Not at that time, no, sir.
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Recross-examination.

(By Mr. BUNDY.)
Q. What did you intend to do, Mr. Hoover, when

you went to the land office—get an extension or

what—in the absence of having the money ? I mean

to say, when you went to the land office to make final

proof, what did you intend to do—relinquish, or get

an extension, or what? Just tell us what was in

your mind? A. I intended to get the money.

Q. And did you know where you expected to get

it? A. No, not just at that time.

Q. Did 3^ou expect that you might meet John

Wells there and get the money from him?

A. Yes.

Q. And when he wasn't there you went to his

office? A. Yes.

Q. They have asked you about this last part of

this affidavit again. "At the time I filed on the

land I understood that I was taking it up for some-

one else, and that I was to get $300 for taking up the

land. My understanding was with John I. Wells."

You have testified that you intended to tell the truth

as you understood it. If you had understood that

as it reads now would you have signed that affida-

vit ? A. No, sir.

Q. Is it true that at the time you filed on this land

you understood that you was taking it up for some-

one else?

A. I was taking it for myself at that time.

Q. Was it true that at the time you filed on this

land anyone had promised to give you $300 for tak-
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ing up the land ? A. No, sir.

Q. Was it true at the time you filed on this land

that you had that understanding with Mr. Wells %

A. No, I had no such understanding.

Mr. KEIGWIN.—Q. Then at the time you

signed and swore to this affidavit you swore to it

falsely, did you ?

Mr. BUNDY.—I object to that as incompetent,

irrelevant and immaterial, and asking the witness

to testify to a conclusion, and trying to impeach their

ow^n witness.

Q. (Last question read by stenographer.)

A. It didn't seem to have the meaning then that

it does now to me.

Q. That is the best answer you can make ?

A. Yes, sir.

Q. That you understood it one way then and an-

other way now? A. Yes, sir.

The EXAMINER.—Let me ask the witness a

question. At the time you went to the land office

to make your final proof, did you expect to meet

John I. Wells there ?

A. No, I did not.

Mr. BUNDY.—A moment ago, in answer to a

question I asked you, you said you thought that John

I. Wells might be there. Now what do you mean, in

answ^er to the Examiner's question, that you didn't

expect to meet him ? In other words, let me ask you

this question: Were you looking for John I. Wells

that day to get money to make final proof?

A. No, sir.
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Q. When you went to the land office to make
final proof did you think that John I. Wells would

be there.

The EXAMINER.—That is the same question I

asked him, substantiall3\

Mr. BUNDY.—In your papers here I think John

I. Wells was named as one of your witnesses.

Mr. GORDON.—No, I don't think he was a wit-

ness; I think he introduced him at the land office,

but I don't think he was a witness.

Mr. BUNDY.—I thought you said he was a wit-

ness. I want to understand your evidence, Mr.

Hoover. It seems to be a little mixed—I don't think

intentionally so, but I think you possibly misunder-

stood some of the questions. Now, you say on the

day of your final proof you went to the land office,

and do I understand that you went there before you

had gone to Wells to get the money, or after?

A. Before.

Q. And then when you went there did they ask

you certain questions, and did you answer them?

A. No, I don't think so.

Q. What did you do at the land office before you

went to Wells, if anything? Did you act as witness

for the other gentlemen that were there?

A. No, I was up there before they had started to

make out the papers.

Q. Did you stay there until your papers had been

made out, or how was that ?

A. t don't remember whether I had my papers

before I went over to Mr. Wells or not.
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Q. You went from there to Wells' office to get the

money? A. Yes, sir.

Q. And you hadn't been to Wells' office any time

before? I mean about getting money? A. No.

Q. How^ did you expect to make your final proof

there at the land office ? Did you know that you had

to pay the money down ?

A. Yes, I knew I had to pay the money for the

land.

Q. Then, as I understand you, you went to the

land office, and before you had made your final proof

you left there and went up to Wells and got the

money, and then came back and made your final

proof. Is that correct? A. Yes, sir.

Q. What did j^ou go to the land office for before

you got the money?

A. I went up there to be a witness for the other

men.

(Witness excused.)

At this time court adjourned until ten o'clock A.

M., Thursday, February 18, 1909, at which time the

taking of testimony was resumed, the Examiner and

counsel for the respective parties being present.

[Testimony of W. S. Wade, on Behalf of the Com-

plainant.]

W. S. WADE, produced as a witness on behalf of

the complainant, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. KEIGWIN.)
Q. What is your full name, Mr. Wade?



vs. The Barber Lumber Company. 1577

(Testimony of W. S. Wade.)

A. William S. Wade.

Q. What is your occupation?

A. Special agent of the United States Land
Office.

Q. How long have you held that position, Mr.

Wade? A. Since April, 1903.

Q. What, in a general way, is the nature of your

duties in that position, Mr. Wade?
A. Investigating any frauds committed upon

public lands.

Q. And reporting what you find to the Commis-

sioner of the General Land Office ?

A. Yes, sir.

Q. How long have you been stationed at Boise?

A. Most of the time since July, 1906.

Q. Do you know one Sedgwick Hoover?

A. Yes, sir.

Q. How long have you known him?

A, I am not personally or intimately acquainted

with him. I met him.

Q. How long ago?

A. I took an affidavit from him in 1907.

Q. I show you an affidavit, which is marked

Plaintiff's Exhibit No. 91A, and ask you if you

recognize that affidavit? A. Yes, sir.

Q. Is that your signature attached to the jurat?

A. It is.

Q. As special agent of the General Land Office,

you have authority to administer oaths, take oaths,

have you? A. Yes, sir.

Q. That is, in any matter which you are inves-

tigating ? .- , .
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A. In any matter pertaining to pubic lands.

Q. Are you able to say from your inspection of

that affidavit that it was subscribed and sworn to

before you ? A. It was.

Q. By Sedgwick Hoover? A. Yes, sir.

Cross-examination.

(By Mr. BUNDY.)
Q. How long have you been in Boise looking

up this case, Mr. Wade?
A. I have been in Boise since the 7th day of July,

1907, practically all of the time. Of course I have

been away for a month or two at a time, sometimes as

high as three months at a time.

Q. And how much of the time have you been en-

gaged upon the trial of this case ?

A. I couldn't say. I have worked on this case

a number of times. At different times, when I

would have nothing else to do in the line of my work,

I would take up this case.

Q. Have you interviewed practically all of the

entrymen ?

A. I have interviewed a great many of them.

Q. And have you interviewed a great many of

them during the past three months?

A. No, sir.

Q. You interviewed them before?

A. Yes, sir.

Q. Have you interviewed any of them within the

past three months?

A. Very few; I expect I have interviewed some.

Q. Have you any people working under you?
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A. No, sir.

Q. How many special agents of the land office

dej^artment ai'c in attendance on this trial?

A. Two.

Q. And how many department clerks, or other

assistants ?

A. There is two land office men on this case.

Q. And how many other assistants, other than

the land office men, besides the attorneys of record?

A. I believe there is two that I know of.

Q. So that makes four altogether, besides Mr.

Gordon and Mr. Keigwin? A. Yes, sir.

Q. What are those four men doing around here,

Mr. Wade?
A. I couldn't tell you what they are doing, ex-

cept myself, and I know what Mr. Dunning is doing.

Q. You don't know what the others are doing?

A. I see them, yes.

Q. Do you know what they are doing?

A. I guess I do. I know by seeing them, that is

all.

Q. You testified a moment ago, Mr. Wade, that

you didn 't know what they were doing.

A. I said I didn't know for sure.

Q. That is your evidence now, that you don't

know for sure what they are doing around here?

A. I see them every day. I think one of them is

in the hall watching to see that some of the defend-

ants don't caution the witnesses.

Q. Which one is doing that noble calling?

A. I think his name is Melrose.
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Q. What are the rest of them doing ?

A. Mr. Dunning is segregating the papers that

are to be introduced in evidence as exhibits.

Q. That is two of them. What is the third do-

ing?

A. I have practical charge of the witnesses that

are to be put on the stand, that is, arranging, and so

forth.

Q. You have charge of the witnesses? That is

three of them. What is the fourth one doing?

A. Mr. Watt was, jDrior to instruction by the

Master not to do so, interviewing witnesses and

taking a short statement as to what they would tes-

tify to on the stand.

Q. What is he doing now?

A. He may be doing that; I don't know. He is

not in the same office as I am.

Q. Do each one of you fellows have separate

offices ?

A. No, Dunning and I office together.

Q. So that since the trial has been going on you

have interviewed no witnesses?

A. I expect I have talked to two or three.

Q. Was you in attendance at the trial here of

Senator Borah? A. I was.

Q. Was this man Sedgwick Hoover subpoenaed

as a witness in that case ?

A. I wouldn't be positive as to that; I think he

was.

Q. And while he was here as a witness you pro-

cured this so-called affidavit of October 1st?
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A. I procured an affidavit from Sedgwick Hoover

on the first day of October, 1907.

Q. And that was wdiile he was here under sub-

poena as a witness in the Borah trial %

A. I couldn 't say as to that.

Q. Don't you know, Mr. Wade?
A. I do not.

Q. Did you have charge of subpoenaing the wit-

nesses on that trial? A. I did not.

Q. Did you have charge of the witnesses in that

case as in this ? A. I did not.

Q. What were your duties on the Borah trial?

A. I prepared the record evidence in the Borah

trial.

Q. Anything else ?

A. Interviewed some witnesses.

Q. How many did you interview ?

A. I couldn't say.

Q. Did you take affidavits from all you inter-

viewed ? A. I did not.

Q. Did you take affidavits from any other than

Mr. Hoover? A. I think I did.

Q. What other affidavits did you take ?

A. I couldn't tell you without referring to my
record.

Q. You don't know whether Hoover was here as

a witness or not ? A. I think he was.

Q. He wasn't called as a witness?

A. I don't know as to that. I think I looked

over the list last night of witnesses that were in the

Borah trial, and I think I remember seeing Sedg-
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wick Hoover's name on that list.

Q. At the time of the Borah trial, Mr. Wade, you

examined all your witnesses and took statements from

them, with the view of putting them on the stand and

having them testify, all to the effect that any entry-

man who sold or disposed of his entry, or any in-

terest in it, subsequent to filing and prior to final

proof were violating the law, did you nof?

A. Those statements

—

Q. You can answer the question, I think, yes or

no.

A. —were practically all taken during the Grand

Jury investigation, not during the trial.

Q. Well, the Grand Jury investigated this case

upon the theory that any entrymen who sold subse-

quent to original filing and prior to final proof had

violated the law*? A. I couldn't say.

Mr. KEIGWIN.—That question is objected to on

the ground that it is manifestly irrelevant and in-

competent.

A. (Continued.) I do not know the theory of

the Grand Jury investigation.

Q. Do you know the theory of the land depart-

ment? A. Yes, sir.

Q. And the theory of the land department has

been, up to now, that any person who sold his claim

prior to final proof forfeited his right ?

A. Not necessarily so, no, sir.

Q. What do you mean by "not necessarily so?"

A. If the entry was made in good faith, and there

was no circumstances showing that there was a prior



vs. The Barber Lumber Com pan jf. 1583

(Testimony of W. S. Wade.)

agreement, it would be passed.

Q. Since the Williamson case?

A. Before the Williamson case.

Q. How long before I

A. Since I have been in the service.

Q. So that the land department has not deemed

it unlawful for an entrj^man to sell his claim after

he made original entry and before he made final

proof ?

Mr. KEIGWIN.—That is objected to upon the

ground that it is irrelevant and immaterial, and for

the further reason

—

The EXAMINER.—Has this any bearing upon

the case at bar, gentlemen ?

Mr. BUNDY.—About as much as other things we

have had.

The EXAMINER.—We don't want to spend time

on the Borah trial.

Mr. BUNDY.—If the Examiner will change the

ruling and confine us to the rules, I will be very glad.

Mr. KEIGWIN.—It is objected to on the further

ground that the position or theory and holding of

the land department must be evidenced by the dec-

larations, in writing, of the authorized officers of

that department; and the further objection is made

that this course of cross-examination is not respon-

sive to anything in the direct examination of this

witness.

Mr. BUNDY.—This is all preliminary, simply

leading up to what I want to ask him about the man-

ner in which he examined this man Hoover. You
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have got here what you claim to be a voluntary affi-

davit, which we claim is not a voluntary affidavit.

Mr. KEIGWIN.—We simply called this witness to

identify that affidavit and establish the fact that it

was taken.

Mr. BUNDY.—He appearing here as having

signed the jurat, I think we are entitled to know
something about it. And in your examination and

discussion with Mr. Hoover, as well as with other

witnesses, I presume, Mr. Wade, that you went over

the matter some first.

A. I expect I questioned him.

Q. And do you recall having quite an extended

conversation with him ? A. No, sir.

Q. You asked him questions and he gave you an-

swers? A. Yes, sir.

Q. This affidavit you have here appears to be in

narrative form? A. Yes, sir.

Q. Doesn't show questions and answers. So you

don't pretend that this is his language?

A. That affidavit is statements Mr. Hoover made

to me.

Q. You asked him questions and he gave you an-

swers ?

A. That is always done before the affidavit is

taken.

Q. I didn't ask you what is always done. You
asked Mr. Hoover questions, did you ?

A. Not while taking the affidavit—in talking it

over before.

Q. Did you ask Mr. Hoover some questions in
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the sweat-box?

A. In my office I expect we talked this over.

Q. Did you?

A. I don't know; I think we did.

Q. You think you asked him some questions?

A. Yes, sir.

Q. And you think he made answers to those ques-

tions? A. Yes, sir.

Q. And you think this affidavit is in the narrative

form?

A. That affidavit is what Mr. Hoover told me,

practically the same way it is in there. I would ask

him to explain a certain thing, and I would write it

down as he would tell me.

Q. So that you wrote this down just as he gave it

to you, word by word, sentence by sentence. Did you

or didn 't you ?

A. Maybe some things that were said are not in

there.

Q. Don't you know, Mr. Wade, that there were

a great many things said that are not in there?

A. There perhaps were.

Q. You asked him questions in your interview?

A. Yes, sir.

Q. And he answered them? A. Yes, sir.

Q. You didn't put the question down or the an-

swer? A. I did not.

Q. Then you went on and questioned him more?

A. Yes, sir.

Q. Then after you had got through questioning

him, and he had got through answering them, you
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proceeded to write out the substance of what he had

told you ?

A. No, sir, I would ask him about a certain con-

dition, and he would tell me about that, and it was

the material things that I put in the affidavit.

Q. Do you mean to testify that every sentence in

that affidavit is an answer to a question put by you?

A. Those are his words.

Q. Taken down in shorthand! A. No, sir.

Q. Taken down on a typewriter %

A. Yes, sir.

Q. And do you pretend to say, Mr. Wade, that this

affidavit, which purports to be in the narrative form,

contains the language used by Mr. Hoover in an-

swer to questions you asked him ?

A. Practically so.

Q. Is it so or isn't it so?

A. That is the substance and meaning of every-

thing Mr. Hoover said.

Q. Who selected the words in which this affidavit

is framed, you or Mr. Hoover?

A. I usually try to take down the witness' own

language.

Q. I didn't ask you what you usually tried to do.

I will ask you again, whose words are these in this

affidavit, which is the narrative form?

A. I can only make the same answer, Mr. Bundy.

I don't remember, since October 1, 1907, every word

a man said to me. That is Sedgwick Hoover's state-

ment. He knew what everything in there was before

he signed it. He either read it, or I read it to him.
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Q. AVhich was the case? A. I don't know.

Q. We will go back over this again, Mr. Wade, if

it takes all summer. "Sedgwick Hoover, of lawful

age, being duly sworn and on his oath deposes and

says, that his residence is in Caldwell, Idaho. That

he is the identical Sedgwick Hoover who made a T.

& S. Cash Entry, No. 1874, June 18, 1902." Is

that Hoover's language or is that yours?

A. I think that is my language ; I know it is.

Q. "That Dean West was the first person who

spoke to him about taking up a timber claim."

A. That is Hoover's language?

Q. Was that in response to a question?

A. I expect it was.

Q. Do you remember whether it was or not?

A. I think it was.

Q. What was the question ?

A. I don't know. It more than likely was, "Who
first spoke to him about taking up a timber claim?"

Q. Did he say "Dean West," or did he put in all

the rest of this? A. All that sentence.

Q. Eead the sentence.

A. "That Dean West was the first person who

spoke to him about taking up a timber claim."

Q. That is what he said?

A. I expect he said that "Dean West was the

first person that spoke to me about it.
'

'

Q. And you changed it to make it in the third

person, did you?

A. I answered the question.

Q. Do you mean to say that that is Hoover's Ian-
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guage or yours?

A. I stated what I thought Hoover said.

Q. Then after you had asked a lot of questions,

the answers to which you didn't take down, you pro-

ceeded to go over it with him again, you at the type-

writer, you would ask him a certain question and the

answer he would give you, you would put in this

narrative form?

A. I would ask Mr. Hoover, lead him out, as to

the circumstances of his taking up that claim, and

he would answer, and 1 would take those answers

down. They may not have been answers; they may
just have been his own statements. I took the sub-

stance of his statement there in that affidavit.

Q. So that what you put down here in this affi-

davit which he signed was the substance and effect

of what he told you, as you understood it?

A. And Mr. Hoover read, or I read to him, that

affidavit, before he signed it.

Q. I will ask you again. Does this affidavit, in

the form it is here, was that narrative form put down

by you, and does it constitute the substance and effect

of what Mr. Hoover told you on that interview?

A. I can only answer that by stating that the way

I always do, I talk over with a man

—

Q. We don 't care what you always do. We know

pretty well what you always do. That is one thing

that is pretty well known, what you always do. I

want you to tell this Court, and to do it in just as few

words as you can, whether this affidavit of October

1, 1907, is your statement of what Sedgwick Hoover
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told you at that interview.

A. Let me have that affidavit (witness takes affi-

davit). The first paragraph is my statement. The

other part is quotation, barring typographical or

immaterial changes.

Q. All of the balance of it then is a quotation

from the exact words of Sedgwick Hoover?

A. That is not what I said at all.

Q. A quotation implies the use of another per-

son's language. Is the balance of this the language

of Mr. Hoover?

A. Barring connecting words, or something of

that kind, that is the substance of Mr. Hoover's

statements.

Q. Who furnished the connecting words or

changed the language, if any change was made ?

A. I did, if there was any made.

Q. And all of this came while you was at the

typewriter asking him questions and putting down

the answers ?

A. While I was taking his affidavit, yes.

Q. Didn't you know at that time that Sedgwick

Hoover was unable to read?

A. I don't recall that I did.

Q. Didn't he tell you that he couldn't read.

A. He did not.

Q. How many times did you see Hoover that time

while he was here attending the Borah trial ?

A. I saw him once that I know of; I don't recall

any other time.

Q. Did you go to him, or did he come to you?
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A. I expect I went to him.

Q. Don't you recall that he came to you and said

he wanted to get away, that he had a job down here

and wanted to get away? A. He may have.

Q. Don't you recall that, to accommodate Mr.

Hoover and let him get away, you took that affidavit

and let him go?

A. I don't recall that circumstance.

Q. Are these witnesses that have been called to

the stand here since this trial has been going on wit-

nesses that have been interviewed by some one of you

four gentlemen in the back room?

A. I couldn't say as to that; they haven't been

interviewed by me.

Q. Some of them have.

A. I expect I talked to two or three; I have not

interviewed any except one that I know of.

Redirect Examination.

(By Mr. GORDON.)
Q. There is one question that I wish to ask you,

Mr. Wade. You said something about having

charge of the witnesses, arranging for the witnesses

to be put on the stand. You don't mean seeing the

witnesses? A. No, sir.

Mr. KEIGWIN.—Mr. Wade, how many of the

witnesses who have been called, or who are on the

list to be called, have you seen?

A. During this trial?
'^'

Q. No, at any time.

A. That would be impossible for me to state. I

couldn't state it. At different times since 1906, I
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have talked to a great many of them.

Q. You have seen the list of witnesses subpoenaed

in this case, have you not ? A. Yes, sir.

Q. Do you know them all %

A. No, sir, I do not.

Q. Have you seen them all ? A. No, sir.

Q. Have you seen half of them?

A. I should say that I had seen half of them,

since 1906.

Q. When you took this affidavit, do you remem-

ber whether Sedgwick Hoover read it over or not

before he signed if?

A. He either read it over or I read it to him, I

wouldn't say which it was.

Q. Did he seem to understand it ?

A. He did.

Q. Did he seem to know what he was talking

about*? A. Yes, sir.

Q. Did he seem to understand the fact that he had

committed a violation of the law?

A. Yes, sir, he did.

Q. He understood what he signed ?

A. Yes, sir, he did understand exactly what he

signed.

Recross-examination.

(By Mr. BUNDY.)
Q. Did you have any talk with him about im-

munity? A. No, sir.

Q. Tell him it w^as outlaw^ed against him?

A. I did not.
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Redirect Examination.

(By Mr. KEIGWIN.)
Q. Did you promise Mm anything %

A. I did not.

Q. Did you threaten him?

A. I did not.

Q. Were you present during the examination of

Sedgwick Hoover yesterday %

A. I came into the room once, but I was only

here about a minute.

Q. You were here when he identified you?

A. Yes, sir.

Q. And you left immediately afterwards ?

A. Yes, sir.

Q. On my suggestion ? A. Yes, sir.

(Witness excused.)

[Testimony of Edward E. Butler, on Behalf of the

Complainant.]

EDWARD E. BUTLER, produced as a witness

on behalf of the complainant, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GORDON.)
Q. Your name is Edward E. Butler ?

A. Yes, sir.

Q. Where do you reside, Mr. Butler ?

A. Twelve or thirteen miles from here, down the

valley.

Q. How long have you resided there?

A. Five years this coming March.

Q. Did you reside in Boise prior to that time?



vs. The Barber Lumber Company. 1593

(Testimony of Edward E. Butler.)

A. I did.

Q. How long had you resided in Boise in 1902?

A. About twelve years, I think. I came here in

'90.

Q. I just wanted to know^ generally.

A. Yes, I came here in '90, in the spring of '90.

Q. What is your occupation?

A. Farming.

Q. What w^as your occupation in 1902 ?

A. In the ice business and sprinkling business.

Q. You took up a claim under the Timber and

Stone Act, did you, Mr. Butler? A. I did.

Q. I show you timber and stone land sworn state-

ment, dated March 28, 1902, and ask you if you

signed that statement?

A. I must have, yes, sir.

Q. Did you or didn't you? That is the first

paper you filed in the land office.

A. Yes, that is my writing.

Q. I show you non-mineral affidavit, dated March

28, 1902, and ask you if you signed that ?

A. Yes.

Q. I show you the testimony given by Edward E.

Butler on final proof, dated June 24, 1902, and ask

you if that is your signature ?

A. That is my w^riting.

Q. I show^ you the cross-examination, w^hich isn't

signed—I show you deed, dated June 19, 1903, and

ask you if that is your signature to that deed ?

A. Yes, sir.

Q. Is that the signature of Elvie M., your wife ?
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A. I think it is; I couldn't say positively, but I

guess it is.

Q. Mr. Butler, who first spoke with you about

taking up a timber claim?

A. Mr. Wilmot, I believe.

Q. Mr. Ery A. Wilmot?

A. Yes, E. A. Wilmot.

Q. What did he say to you about it ?

A. He is an old friend of mine, and I hadn't seen

him for quite awhile, and he said he had been up in

the Basin to take up a timber claim. I didn't talk

to him over five minutes.

Q. Did he tell you how much could be made out of

it? A. No, he didn't, not to my knowledge.

Q. Did he say anything else ?

A. He might have; I don't remember whether

he did or not.

Q. Did he tell you to see anybody, or that you

could see somebody that could tell you about this, or

what did he say ?

A. I think he did; I think he told me he was

located through Mr. John I. Wells. Anyhow, he di-

rected me to go to Mr. Wells.

Q. That is the John I. Wells sitting here?

A
Q
A
Q
A
Q

Yes, sir, John I. Wells.

Did you go to see Mr. Wells that day ?

No, I didn't for several days, I don't think.

Where did you go to see Mr. Wells ?

I went to his office.

Had you ever had any business with Mr.

Wells before that? A. Never.
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Q. Did you know Mr. Wells'?

A. I did not—oh, I might have known him, it's

just possible.

Q. You didn't know him to speak to, never met

him ? A. No.

Q. When you went to Mr. Wells' office what did

you say to him?

A. I couldn't tell you what. I believe I did ask

—I did ask him if there was any more timber claims

up in that countr}^ and I think he told me there was

three or four, something of the kind.

Q. This was in March, 1902? A. Yes.

Q. He told you there were three or four up there?

A. To the best of my knowledge, yes, that is

about what he told me, yes, that there w^as three or

four left.

Q. Did you make arrangements with him to be

located ? A. Yes.

Q. What were those arrangements?

A. Well, he would locate me for $25 ; that is what

I paid him.

Q. Did he tell j^ou who would locate you?

A. Yes, sir.

Q. Who? A. Patrick Downs.

Q. Did you go up alone, or did you go wdth some-

body else ? A. I w^ent with some other fellows.

Q. Who went with you ?

A. Charlie Patterson and I, and there was two

other fellows; I disremember their names, I couldn't

tell you now.

Q. Was Mr. William H. Louen along?
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A. I couldn't tell you; I don't remember the

name.

Q. Was Mr. Smith Barker along?

A. Yes, I remember him.

Q. Was John I. Wells up there with you ?

A. No, sir.

Q. He didn't go over the land with you the day
you located ? A. No.

Q. Who arranged for that party?

A. Why, I don't know; I couldn't say for sure.

I and Charlie Patterson went down to the livery

barn and hired the rig. I think those other fellows

chipped in.

Q. Did you know those other fellows before ?

A. I knowed Barker.

Q. You didn't know the other man?
A. No.

Q. Had you ever talked to Mr. Barker about it ?

A. No, not that I know of.

Q. How did you know they were going, and how
did you know they were going with you ?

A. I couldn 't say for sure, it has been so long ago.

Q. Did you start from Wells' office?

A. No, w^e started from the Ransom corral, on

Tenth and Bannock.

Q. These gentlemen were there ? A. Yes.

Q. One of these men you had never known be-

fore? A. No.

Q. Did Mr. Wells give you a note to Mr. Downs?

A. I believe he did.

Q. Was it in a sealed envelope ?
,
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A. I couldn 't tell you ; I think it was.

Q. And you took that to Mr. Downs?

A. Yes, sir.

Q. Where did you meet Mr. Downs'?

A. At the Luna House, Idaho Citv.

Q. Had you known him before?

A. No, sir.

Q. Had you ever seer» him before, that you know

of? A. Not that I know of, no.

Q. How far was your claim from Idaho City?

A. I couldn't tell you; I think it was something

like three or four miles.

Q. Did you walk over there ?

A. I think we drove the rig most of the way; I

am not positive.

Q. I mean from Idaho City ?

A. Well, I know. I say I think we drove the

rig part of the way.

Q. Did 3^ou have any talk wdth Mr. Downs about

locating you before you left Idaho City?

A. I don't know whether we did or not. It was

night when we got there, and I didn't see him; it

must have been eight o'clock, I guess.

Q. Did you give him the letter?

A. Yes, sir.

Q. And he directed you to be ready to start next

morning? A. Yes, sir.

Q. Then he took you out to some claims ?

A. Sure.

Q. And showed you a claim? A. Yes, sir.

Q. Which one of the party was located first ?
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A. I couldn't tell you.

Q. When you got to the claim you were located

on, were you told that this was the claim for you to

locate on, and asked you how you liked it ?

A. I was, certainly.

Q. And 3^ou took the claim ? A.I did.

Q. Did Mr. Downs write a description of your

claim and hand it to you *? A. No, sir.

Q. Did he give the description of all of the claims

to one party, or don't you know about that?

A. No, I don't think he did.

Q. Then when you left there you didn't have a

description of the property?

A. No, sir; I don't think we did, because Mr.

Downs came down with us.

Q. He came down with you ? A. He did.

Q. Did you go to Mr. Wells' office the next morn-

ing after you returned to Boise ?

A. I think we did.

Q. Were the other gentlemen that went wdth you

at Mr. Wells' office at that time?

A. I don't remember whether they were or not.

Q. Do you remember whether any of them were

there, or whether you went there alone ?

A. I don't remember.

Q. Was Mr. Downs there ?

A. I couldn't say positively -whether I talked to

Mr. Wells or Downs ; I know I went there, and there

is where I got the numbers, and that is about all I re-

member about it.

Q. Who prepared this sworn statement for you?



vs. The Barber Lumber Company. 1599

(Testimony of Edward E. Butler.)

Was that prepared in that office, at Mr. Wells' office,

the morning after you came back from Idaho Cityl

A. I couldn't tell you until I read it.

Q. I will state that that is the first paper you filed

in the land office, that is your entry paper (hands

witness paper).

A. No, Mr. Wells didn't prepare it.

Q. Who prepared it ^

A. I think it w^as Pritchard.

Q. That paper, the first paper, sworn statement,

do you remember w^hether or not you received that

paper in Wells' office that morning?

A. I don't remember.

Q. Do you know where you received the first

paper you filed in the land office %

A. Before they w^as signed up?

Q. The first day you w^ent to the land office to file,

where did you receive the papers you filed there?

A. I went to Mr. Garrett and got them.

Q. You mean you got the blank form?

A. I got the blank form of Mr. Garrett.

Q. Did you take that back to Wells' office?

A. Not to my knoW'ledge, no.

Q. Who filled it up for you, this paper here ?

A. I couldn't tell you.

Q. Did Mr. Wells go to the land office wdth you

that day?

A. I don't think he did. It has been so long ago

—it has been seven years, and I can't remember all

those details.

Q. Weren't you introduced to the register of the
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land office by John I. Wells on that occasion?

A. No.

Q. The certificate attached to this sworn state-

ment, which you have identified, reads this way: "I

hereby certify that the foregoing affidavit was read

to affiant in my presence before he signed his name
thereto ; that said affiant is to me personally known,

or has been satisfactorily identified before me by

John I. Wells."

Mr. BUNDY.—I object to the reading of the cer-

tificate of some land office official, which the witness

didn't make, and don't know anything about.

Mr. GORDON. — Q. Do you remember now

whether or not Mr. Wells was there %

A. I don 't remember. I knowed both the officers

well.

Mr. BUNDY.—Q. You knew them both well?

A. Yes, I knew Mr. Garrett, but I disremember

who the other one was.

Mr. GORDON.—Mr. King.

A. Yes, I knowed him well ; I had done business

with him, hauled him ice.

Q. I understand ^^ou were in the street sprinkling

business ? A. Yes.

Q. Did you drive the street sprinkling wagon?
A. No, I did not.

Q. Did your wife go with you on the occasion that

you made your original entry, to the land office ?

A. I don't think she did.

Q. Did she take up a claim ? A. She did.
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