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VOL. 2.) MONDAY FEBRUARY 14. 1876. (No. 1.

The next day (Black Friday ), was a

AGENCY . day of extreme confusion , and parties

N . Y . SUPREME COURT - GENL. TERM .,
having outstanding contracts in gold to

be settled on that day through the defend
FIRST DEPT.

ant,were requested by defendant's pres
Fowler, et al.respts. v. The New York

ident to clear outside of the defendant as

Gold Exchange Bank, applt.
a clearing house.

Decided December 30, 1875 . J . Brown & Co. acted on this request

A principalwho ratifies the act of a and settled all their contracts outside of

voluntary agent who receivesmoney the defendant.

for his principal and makes a loan J. Brown & Co. immediately intending

in his behalf as a condition of such to settle outside the banks and del

receipt, is entitled to receive the

money 80 paid to the agent upon the
the gold , sent to Chase , McClure & Co.

repayment of the loan made by the
to say that they, J. B . & Co., wislied

Agent. them to pay for the $50,000 gold they

A voluntary agent is entitled to be had bought from them at $ 1.411. Chase ,

reimbursed for expenses incurred in McClure & Co. referred J . B . & Co. to

behalf of his principal, on the rati- Chapin , Bowen & Day, who they said

fication by the principal of the would pay for it and take the gold. On

agent's act.
going to Chapin , Bowen & Day they in

This appeal is from a judgment in formed J . Brown & Co. that they, C . B .

plaintiff's favor , for $94,255 or upon & D ., had given the currency due to the

the report of a referee. defendant, and obtained from the defend

The facts outof which the action arose ant $50,000 gold which they were to re

are as follows: On September 23, 1869, ceive .

the day before what is known as “ Black When the contract was made it was ex

Friday,” the plaintiffs composing the pected to be settled through the defend

firm of Fowler Brothers, wishing to sell ant. The practice in such settlements

$ 50,000 of American Gold , gave an order was as follows : The parties selling sent

to James Brown & Co., brokers, to sell a ticket to the defendant requesting the

that amount of gold for them . J. Brown defendant to deliver the amount of gold

& Co. on the same day executed this or- sold and receive the amount of currency

der, and sold for plaintiff's account fifty- thereon specified , and the party purchas

thousand dollars gold coin for settlement ing sent a ticket or request to the defend

on September 24, 1869, the next day at ant to receive the amountpurchased and

$ 1.414 in currency for each dollar of pay the price in currency specified .

gold coin , such sale being to the firm of These tickets authorind the defendant to

Chase , McClure & Co. On the same day Iperform the requests contained in them .

J . Brown & Co . gave, and plaintiffs re- ! But J. Brown & Co. having sent in no

ceived in due course of business , notice statement and acting on the request of

of such sale . defendant's president to settle outside,

Chase, McClure & Co. on the same endeavored to settle accordingly. But

day gave up to J . Brown & Co. the name of the tickets in this transaction with Chase ,

Chapin , Bowen & Day as the parties who McClure & Co., having gone into the

would receive and pay for the gold in bank , the defendant, and not recalled or

lieu of themselves, and the substitution withdrawn, through inadvertence and

was accepted. Defendant was the clear- ' the confusion and excitement then exist



NEW YORK WEEKLY DIGEST.

ing, this contract was settled by defend - probable that the defendant was put to

ant for account of the parties thereto. any expense or made any advance for

Plaintiff's brokers applied to the bank the purchase or procurement of the gold.

for the currency. The defendant did not It was drawn out of the fund it had on

comply with the demand and stated they hand for clearing purposes. The find

were in the hands of a receiver. The ings of the referee are supported by the

plaintiffs being unable to settle thematter evidence, and support his conclusions of

amicably, made a tender to the defendant law .

on the 30th of September, 1869, of $ 50,- / Judgment affirmed .

000 , of gold coin , and demanded the $ 70 ,-
Opinion by Daniels, J.; Davis, P . J.

625, received for their account by defend
“ and Brady J. concurring.

ant.

The defendant refused to receive the

gold or deliver the currency, whereupon

this action was brought. On the fore

going facts, the referee found judgment
ARBITRATION .

for plaintiff.
N . Y . SUPREME COURT. — GENL. TERM ,

F . F .Marburg, for respts.
FIRST DEPT.

W . II. Scott, for applt.
Walter S. Pierce, et al., applt., v.Mor

On appeal,

Held , That the defendant had volun
risson, respt.

tarily paid from the resources in its hands Decided December 30, 1875 .

$50,000, gold coin , and received for Although one member of a firm cannot

plaintiffs through their brokers $70,625, bind his co-partnersby submission to

in currency. No want of diligence on arbitration without directauthority ,

the part of plaintiff to deliver the gold any expression of intentto give such

under the circumstances can be claimed .
authority by the non -signing partner

is sufficient to bind him .
The advancement of the gold was sub

stantially a loan of it by the defendant
The intendments are in favor of the

to Brown & Co . for plaintiffs, and upon
validity of an award .
validi

the tender by J . B . & Co. of the $50,000 Action brought to recover the sum of

gold , they had the right to receive the $ 2 ,270.67, claimed to be due the plaintiffs

$ 70,625, currency, in the hands of the de- from defendant on an arbitration and

fendant belonging to the plaintiffs. award.

If the gold had been purchased by the The plaintiffs, Walter S. Pierce and

defendant, or procured from some other Junius J. Pierce, composed the firm of

source by which it was subject to expense Walter Pierce & Co., and one of the plain

in the transaction in its conduct as agent tiffs, Junius J. Pierce , and defendant

for the plaintiffs or their brokers, J . composed the firm of Pierce ,Morrisson &

Brown & Co., the principal, J. B . & Co., Co. The latter firm was dissolved July

on the ratification of an act of that na- 26th , 1872.

ture, would probably become bound to On the same day an agreement was

protoet and fully reimburse the agent, made between the said plaintiff, Junius

thedefendant. But it was not even al- J. Pierce ,and Edward H . Morrisson, the

leged in its answer, or in any of the defendant, as to the terms of dissolution

interviews shown by the evidence, that of their firm of Pierce, Morrisson & Co .

defendant had been subjected to any In and by the agreement the defendant

expense or trouble whatever in obtaining agreed with his co-partner, the plaintiff,

the gold delivered to it ; and it is not Junius J . Pierce , to assume and pay “ all
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the indebtedness of whatsoever nature been sent to the defendant, on application

there may be of said firm , in full.” to him by plaintiff, Walter S. Pierce, for

Subsequently, on October 4th , 1872, payment of theamount awarded,he made

said Junius J. Pierce and the defendart an unqualified promise to pay.

entered into another agreement, which
A . II. II. Dawson and J. S. L Crim

i

recited the agreement of July 26th , 1872,
minys, for applt.

for dissolution also , that the accounts be
| E . T. Hyatt and Thomas Allison , for

tween Pierce, Morrison & Co., (the dis

solved firm ) and Walter S . Pierce & Co.,

were unsettled and the balance unascer Held . Although the weight of authori

tained , and provided that for the purpose ty may be in favor of the rule that one

of ascertaining such amount, in case partner cannot bind his co -partners by

Junius J . Pierce and E . H . Morrison submission to arbitration, yet any man

could not agree thereon, the settlement ner of actual authority given by one part

thereof should be referred to the plaintiff, ner to his co-partners will be sufficient to

Walter S . Pierce and one R . M . Watrus, bind the firm . It is enough whatever its

with power if they could not agree to se - form , if it contains a distinct expression

lect a third party to decide between them , of the intent to allow the partner acting

whose decision should be final. This to do it for him . In this case the partner

agreement then provides that upon the who signed the agreement represented the

ascertainment of the amount of said in - firm in signing it, and signed it with the

debtedness by either of the above men - knowledge and consent ofhis co -partner,

tioned means, one David Clopton, the de- Walter S. Pierce, established by his pres

positary of an accepted draft, was author- enice and participation in the arbitration

ized and required to apply the same or so proceeding. The non -signing partner

much thereof as might be necessary to having consented to and authorized the

the payment of said amount. signing by the other, and having subse

In consequence of the last named quently ratified the deed thus done, by

agreement, the arbitrators and umpire acts and words, rendered the submission

made an award, that E . H . Morrison mutual and binding on both him and the

should pay Walter S. Pierce & Co., defendant.

$ 2 ,270.67 and also decided certain other That the award embraced the subject

questions. confided to the arbitrators .

The answer set forth the written instru - The intendments are in favor of the

ments set forth in the complaint and validity of an award . The referee erred

claimed the said award was void . in rendering judgment for the defendant.

The plaintiffs, to maintain their case, | New trial ordered , costs to abide the

put in evidence the instruments alleged event.

in the answer. Opinion by Brady, J.; Davis P . J. and

The defendant moved for judgment on Daniels, J. concurring.

plaintiffºs proofs.

Upon the referee's report in defendants'

favor judgmentwas entered .

The agreement of October 4th , 1872, BANKRUPTCY. EXEMPTION

providing for the arbitration was signed
U . S . DISTRICT COURT, GEORGIA .

by J. J. Pierce , but with the knowledge

and consent of the co -partners. In re Stewart and Newton, 13 N B .

It was proved on the trial before the R .295 .

referee, that after a copy of the award had ' No individual cxemption can be allora
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ed out of a partnership estate at the that he had a right to reserve enough to

expense of the joint creditors. pay the expenses of his family for a rea

The firm of Stewart & Newton, and sonable time.

Stewart individually, were bankrupts. The Held , Brown, J., 1. That as the payment

partnership estate reduced to cash to counsel was made at the time the ser

amounted to $ 1 ,000. Stewart, as the head vices were performed , that a bankrupthad

of a family, claimed this amount as ex - a perfect right to employ counsel and to

empt under the bankrupt act, and the pay him , such . payment ought not to be

State constitution and laws. regarded as a preference or a fraud on the

Held , Erskine, J., notwithstanding the act ; that the preparation of the petition

courts had entertained conflicting views
iews and schedules was a work requiring skill,

upon this subject, the weight of authori
ori and as it was the duty of the insolvent

ty was against the allowance of the claim upon discovering his irisolvency to go into

here advanced .
bankruptcy, it was quite proper to em

(in re Handlin ,) 12 N . B . R . 49. |ploy counsel and pay him . It might be

otherwise if the service had been perform

ed on credit and the money afterwards

paid . The question of preference might

BANKRUPTCY. PREFERENCE .
| then arise .

2 . That the debtor has no more right

EXEMPTION.
to receive or reserve the cost of profes

U . S . DISTRICT COURT, E . D .MICHIGAN . sicnal services to be rendered after his

In Re James Thompson.
adjudication than to reserve money for

13 N . B . R . 300. any other future purpose.

3 . That the word “ necessaries " in sec
Payment to counsel for services in pre- tion 5 .045 of the act, includes money, and

paring bankrupts'petition and sche
dules is not preferential.

that the assignee - taking into view all

Bankmatis entitled to an allowance in the circumstances of each case - can , sub

money from his estate for the tem - ject to the final decision of the court, al

porary support of himself and fami- | low the bankrupt such sum from the

ly, not exceeding,with his furniture estate as he may deem proper for the tem

and other articles, five hundred dol- porary support of the bankrupt's famil

lars.
not exceeding, with his furniture and

Ile is not entitled to receive the proba .
other property, five hundred dollars.

ble expenses of procuring his dis-1°

charge.

The bankrupt was adjudged a bank

rupt on his own petition , on June 10th BANKRUPTCY. LIMITATIONS.

1575 ; two days prior to this,and upon
U . S. CIRCUIT COURT, LOUISIANA.

the same day upon which his petition

and schedule were drawn,he raised $ 1,000
Norton, assignee, v . De La Villebeauve,

upon his real estate, out of which he paid ! 13 N . B . . 301.

his counsel $110 for drawing his petition, An action by an assignee is barred by

& c. The balance he held . The assignee
the two years' limitation , although

petitioned for an order that he account
the assigneemay nothave discovered

the right of action until after its ex
and pay over. The bankrupt claimed the

piration .
payment to counsel ; that he should be the limitation applies as well to those

allowed to retain suflicient to pay the ex causes of action which existed prior

penses of procuring his discharge , and to the adjudication in bankruptcy
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as to those which arise subsequently . are within the equity of those expressed .

Action brought to establish title to and (Bank J .Alabama v. Dalton, 9 Tou'uirib

recover possession of land in possession of 522. McIver v . Ragan , 2 Whenton 25 ,

and claimed by defendant. The defend- Bucklin v . Ford , 5. Barb. 393 ; IIudson

ant among other defenses pleads the v. Carey , 11 Sergt. & Rawle, 10.) The

statute of limitationsof two years, found plaintiff has been under no disability to

in section 2 of the Bankrupt Act.
sue ; the courts have been open to him ,

Plaintiff and defendantboth claim title
and the defendant at all times liable to

from the same source, from Person the
be sued by him . The limitation provided

bankrupt; the plaintiff by virtue of his
had inn ugainst him before this action

office as assignee, and the transfer to him
was brought. He falls within the Act

of all the property of the bankrupt, and

the defendant by virtue of a sale, before
and the law makes no exceptions .

the bankruptcy of Person , under a mort- 2 . The theory urged that the limitation

gage foreclosure. applies only to new causes of action aris

Person was adiudged a bankrupt on ing in favor of the assignee after the

the 9th of March , 1868 : plaintiff was bankruptcy, and not to those which

appointed his assignee on the 22nd of existed before the bankruptcy, and had

April, 1868,and this action was brought on come to the assignee by the assignment,

the 21st of August, 1871, over three years could notbe maintained. Theprovisions

after the appointment of plaintiff as as
of the 14th and 10th sectionsof the Bank

signee . The plaintiff did not discover
rupt Act are not susceptible of any such

Thethe property and his right thereto until construction ; it is too narrow .

about the 1st of July, 1871, about seven provisions of the 2nd , 14th and 16th

weeks before the commencement of this
sectionsmust be construed together. So

action .
considering them their meaning appears

plain , and the effect of the three sections
Held , That the question presented is, lis this

1S, is this : the assignee may sue for and
the sec

does the fact that the plaintiff was igno
recover the estate , debts and effects of

rant of his rights relieve him from the the
the bankrupt in his own name, and have

bar of the statute ; that no case could be
the like remedy to recover thesame as

found sustaining plaintiff' s views; that if the bankrupt might have if the decree in

it had been the intention of the law
| bankruptcy (had not been rendered and

making powers that the limitation should
no assignment had been made, provided

begin to run from the time the plaintiff
his suit for that purpose is broughtwithin

overed his right of action , and not two years from the time the cause of

from the time his right of action accrued , action accrued to him . On allmatured

it would have said so in unmistakable
claimsand demands the cause of action

terms; that to introduce such an excep
excep: accrues to the assignee at the date of the

tion into the statute, would be an act of
assignment ; all others from their ma:

legislation on the part of the courts, and
turity or at the time an action will lie,

would be directly contrary to the policy
and he must sue within two years from

of the Bankrupt Act, which looks to the
these dates respectively.

speedy settlement of the bankrupt affairs. I

It might be equitable in some cases
Judgment for defendant.

that this view of the plaintiff should pre Opinion by Wood, J .

vail, but it is not competent for the

courts to engraft other exceptions on the

statute, even on the ground that they
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BANKRUPTCY. STOCKIIOLDERS. Wis claimed she was the owner of $ 10 ,000

U . S. SUPREME COURT.
of the stock , upon which it was alleged

Mary Sanger, reff. in error is. Chas. W . There was due sixty per cent. The origin

Upton, Assignee, & c., def’t in error .
|al charter required the payment of five

Decided October Term , 1875 .
Iper cent. of the capital stock , and that

the balance should be secured in theman
The U . S . District Court upon adjudica - Iner nreseribed. The amended charter is

ting a corporation bankrupt, and ap - .

pointing an assignee,may make an or
silent upon the subject. The stuck cer

der requiring stoekholders to pay to the tificates issued by the company set forth

assignee an unpaid balance upon the that twenty per cent. was to be paid in

stock severally held by them ; and such lour quarterly installments of five per

order may be made without notice to the cen
ne cent. each ; “ the balance being subject to

stockholders, and cannot be attached

collaterally.
the call of the directors, as they may be

The assignee. upon 70n -compliance with instructed by the majority of the stock :

such order,may sue any stockholder, in holders represented at any regularmeet

an action at law , to enforce his liabili - ing." This was á regulation of the com

ty, or hemay maintain a bill in equity |pany, and not a requirement of either the

against all the delinquent stockholders

jointly .
original or amended charters. It did not

The capital stock of an incorporated com
appear that any call wasevermade by the

pany is a fund set apart for the pau - directors or authorized by the stockhold

mcnt of its debts, upon which creditors ers.

have a lien in equity. Asregards credi

tors, unpaid stuck is as much a part of
| The plaintiff in error having failed to

the assets as any other property of the pay pursuant to the order of court this

company, andthey have the same rights, suit was instituted by the assignee.

co insist upon its payment asupon the Held , 1. The order was conclusive as

payment of any other debt due the com - Ito the right of the assignee to bring the

pany .
suit. Jurisdiction was given to the dis

Although there was no evidence that de

fendant subsribed for the stock or made
trict court, by the bankrupt act to make

any express contract with the company it ; it was not necessary that the stock

in regard to it, having bought, paid for holders should be before the court when

it, (20 per cent.) and received a divi- it was made, any more than that they

dend on it, she was liable.
should have been there when the decree

In error in the U . S . Circuit Court for in bankruptcy was pronounced . The

the orthern district of Illinois. plaintiff in error cannot in this action

The original charter of the Great West question the validity of the order; her only

ern Insurance Company, of which de remedy would be a direct application to

fendant in error is assignee, fixed its capi- the court for its revocation or modifica

tal at $ 100,000 , which by an amendment tion. It was competent for the court to

was increased to $ 5 ,000,000. It became order the payment, as the director, under

insolvent and was thrown into bank - direction of the stockholders, mighthave

ruptcy February 6 , 1872 ; the assignee done before decree in bankruptcy ,but in

applied to the district court for and pro - asmuch as any regulation or agreement

cured an order that the balance unpaid between the stockholders as to the time

upon the stock held by the several stock - and manner of payment, or that it shall

holders should be paid to the assignee on never be paid , is fraudulent and void as

or before August 15 , 1872 ; the assignee to creditors, the court was not bound to

gave notice pursuant to the order, and de- regard it, and was fully justified in call

manded payment of each stockholder, ing in the entire balance.

the plaintiff in error being away then . It ' 2 . The capital stock of a corporation is
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a fund set apart for the payment of its shall be made after he shall have

debts ; it is a substitute for the personal given a certificate that all claims

liability which subsists in private copart for work are included in the pay

nerships ; when debts are incurred, a con
ment demanded when he delivers his

tract arises with the creditors that it shall
certificate, is estopped from claim

ing for extra work after receipt of
not be withdrawn or applied otherwise the

the payment so demanded .
than upon their demand . The creditors to

The clerk of a board of school trustees
have a lien upon it in equity ; and if di- has no authority to change the effect

verted, theymay follow it as far as it can of such a certificate .

be traced, except in thehandsofbona fide

holders, without notice. The creditors
This action was brought on a contract

have the sameright to look to it as to any
between the school trustees of the Eighth

Ward, in New York City , and plaintiff,
thing else, and the same right to insist

upon its payment as upon the payment of
to recover for extra work, furnished at

any other debt.
the request and with the consent of the

3. By the deed of assignment all prop
defendants. The contract provided that

erty of the company passed to theassignee;
| the last payment should not be madeuntil

he had , by the statute (Sec. 5 , 047) the
(among other things), a certificate made

same right to sue, and in the same formy .
by plaintiff had been filed , “ that all

as the company. The liability of plain claims and demands for extra work . un

tiff in error, and the right of the company
der, or in connection with , the contract,

were legal in their character ; the assignee
have been presented to the party of the

therefore, had a right to sue in an action firs' part (defendant) , and the amount

at law . Hemight also have filed a bill
to be paid therefor agreed upon , by and

in equity against all the delinquent share - between them , or a majority of them , and

holders jointly (Oglevie & Knox Ins. Co.,
the party of the second part, and that

22 How ., 380 ).
such payment is in full of every claim or

4 . That although there was no evidence demand in the premises, except the amount

that plaintiff in error subscribed for the so agreed upon for extra work .” Plaintiff

stock or had made any express contract gave a certificate as provided by the con

with the company in regard thereto, it ap - tract, and the last payment made.

pearing that she had bought it, made the Held , That by givmg the certificate ,

required payment,had received a dividend plaintiff induced the defendant to make

and treated it as her own, she was estop the payment, and is precluded from after

ped from denying her ownership .
wards setting up other claims; that the

Judgment affirmed .
certificate under the contract amounted

Opinion by Swayne, J .
to a waiver of other demands, and as

there was no evidence of fraud or mistake,

the contract must be carried out accord

ing to its terms.

CONTRACT. - ESTOPPEL .
There was evidence given by plaintiff

N . Y . COURT OF APPEALS.
that the clerk of defendant told him ,

when he signed the certificate, in sub

Coulter, applt. v. Board of Education stance, that it applied to extra work . No

for the City and County of New such fact was found by the referee before

York , respts. whom the case was tried .

Decided December 7, 1875 . Held , That this was not material, be

cause the clerk had no power to change
Where a party , under a contract, the effect of the certificate, and because

agrees that no charge for extra work the fact was not found .
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Judgment of General Term , affirming the aggregate to 115 per cent., which , by

judgment entered on report of referee the terms of the resolutions declaring

for defendant, affirmed . them , “ were to be placed , pro rata , to

Opinion by Church , C . J . the credit, on the books of the company,

of each stockholder, and made payable,

without interest, at such time as may be

directed by the board .”
CORPORATIONS - DIVIDENDS.

On July 13, 1872 , the directors ordered
CONNECTICUT SUPREME COURT OF the 115 per cent. of earnings previous to

ERRORS. July, 1870, " and now standing credited,

Beers et al, vs. Bridgeport Spring Co. pro rata, to each stockholder * * * shall

Decided January Term , 1875. be taken from the account of each

A corporation having declared a dividend ,
stockholder, pro rata , and carried to an

“ payable at such time as the board may account to be known as a surplus fund

direct," and credited it to the stock account.”

holders on the books, will be compelled , At a subsequent meeting they “ Re

by a Court of Equity , at the suit of a

stockholder, to pay within a reasonable
solved , that all dividends hereafter made,

time. shall be declared from theaccount known

In so far as the dividends are concerned , as the surplus fund account, till the full

the right of the individual stockholders amount of 115 per cent. on the capital

is adverse to the corporation and to every stock be paid ."

other stockholder ; they become his seve- The action of the directors transferr

raland distinct property, which cannot

be disposed of or dealt with by the cor- the 110 per cent.he cor . the 115 per cent. to the surplus fund ac

poration without his authority or con - count, was taken without the knowledge

sent. of complainants.

Their application to the enhancement of The dividendswere all earned in money

the corporate business and property is which came into the treasury from time

unauthorized and constitutes no reason to time and were invested , and have con

for the corporation 's refusing to pay. Itinued to be, as they were earned , in real

That the directors have ordered the divi- estate, machinery, tools, & c., proper and

dends already declared to be transferred

from the individual account of the stock
necessary to the business, and have been

holders to an account to be known as in no wise lost or impaired, but exist in

a Surplus Fund account, from which the form of the investment stated ; the

all dividendswere to be paid, does not directors acted in good faith in making

affect the rights of any stockholder not the investments .

assenting thereto .
If the defendant is compelled to pay,

Tne directors of a corporation unreason - within a comparatively short time, the

ably refusing, may be compelled to de

clare a dividend by a Court of Equity ,
whole of the 115 per cent. to the stock

which may also protect the rights of the holders, the corporation will be required

minority of the stockholders,where they to contract its business and encumber its

are disregarded . property to such an extent as to seriously

Bill in equity to compel the defendant, impair, if not actually to destroy, its

à corporation , to pay over certain divi- credit and business.

dends claimed to have been declared by Prior to bringing the action complain

the directors. i ants demanded payment of the dividends.

Several dividends had been declared Held , 1. That when defendant declared

and paid in cash , and from time to time, the dividends in question, and ordered

between July 1867 and July 1870, divi- the amount to be placed , pro rata , to the

dends had been declared , amounting in credit of the stockholders, the share of
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657.) al
claiming they can '

they pa

each stockholder in the several amounts contrary to their judgment, and there

was thereby severed from the common fore, of course, circumstances may justify

funds of the corporation , and became his a court in compelling them to pay divi

individual property ; that thenceforth the dends already voluntarily declared (Scott

company owed him a debt, payment of v . Eagle Ins. Co., 7 Paige, 203 ; Pratt v .

which , at a proper time, he might de- Pratt, 33 Conn., 456 ) ; that one of these

mand , and upon refusal enforce by the dividends having been declared more than

aid of a Court of Equity. (King v. P . & seven years, another more than six , & c. ;

H . R . R . Co., 29 N . J., 504 ; Redfield on the rust of interest meanwhile consuming

Railways, 1st ed., 240, 597 ; Le Roy v. them ; the majority still refusing to indi

Globe Ins. Co., 2 Edwds. Chcy., 657.) cate any time of payment ; and practically

2 . That the proviso that the dividend claiming the right to retain them so

should be paid “ at such time as the long as they can profitably use borrowed

board may direct," was, in legal effect, money for which they pay no interest,

that the debt was to be paid within a shows a state of affairs which amount to

reasonable time ; that the corporation an inequitable infringement of the

having declared it, had received for and minority's rights , calling for our inter

owed to each stockholder a certain sum position .

of money, and having set the same apart . 6 . The findings in this case not pre

from its own funds for his sole and senting the details of the investments of

separate use, could not thereafter nullify the company with sufficient particularity

its votes or repudiate its obligations, by to enable this court safely to namea day for

declining to pay the dividend or to name the paymentofthe declared dividends, the

any time when it would pay. court below is advised to ascertain , upon

3. That in so far forth as the share of further hearing, at what time or times the

theprofits set to him as a dividend is con - samecan be paid without serious injury to

cerned , the interests of each stockholder the company, and to decree accordingly .

became not only several and distinct Opinion by Pardee., J .

from , but positively adverse to , those of

every other stockholder and of the cor

poration itself ; that the directors cease to
DEMURRER.

represent him in relation thereto, and

cannot dispose of or deal with the same MARINE Court, City or New York .

in any manner without his authority or John Arrell, v. Henry Ossusky and ·

consent, and that the vote of July 13 , Morris Levy.

1872, could in no wise affect his rights to Decided January 15th , 1876.

dividends before declared , he not assent- A complaint uniting in one statement

ing thereto . two causes of action , growing out of

4 . That the fact that the corporation same act, but against different par

might be seriously injured or perhaps de-l ties, not demurrable.

stroyed if compelled to pay within a short Complaint shows that one Philip Daly

time, wasnot of sufficient force to justify leased to defendant, Ossusky, for two years

a denial of the relief demanded , but re - and six months premises in Forty -sixth

quires the court to be cautious as to the Street at $ 28 permonth, from February,

manner in which the relief shall be 1875, at which time defendant, Levy, be

granted . came surety to P . D . for said rent; that

5 . That there can be such a condition on July 31, 1875, plaintiff bought all

of things as will justify a court in com - rightand title of P . D . in said lease and

pelling directors to declare a dividend same was transferred and Ossusky acqui
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esced , that there is unpaid $58, and de- united in one count tl:e blows struck and

mands judgment against both 0 . and L . the slanderous words spoken by the de

Defendants demurred to complaint. fendant in one and the same affray. “ To

1. That several causes of action have allow ,” says the court in Sheldon v.Lake,

been improperly united ; one being for 9 Abb . N . S ., 309, “ the uniting in one

rent against tenant,and the other de- statement of a cause of action consisting

mand against surety for such rent of different trespasses (where they all sub

2. That complaint does not state facts stantially arose out of the sameact) , such

suulicient to constitute a joint cause of ac- as the statement of an assault, an assault

tion against defendants. and battery and false imprisonment,does

Spencer L . IIillier, atty. for plaintiff.
not prejudice the defendant, since hemay

in his answer confess, deny, or justify
Simon M . Roeder,atty . for defendant.

each separate act; while to regard them

Held , The defendants contend that as separate causes of action and subjects

Ilenderson v. Jackson . 9 Abb. N . of different suits, would be allowing an

S ., 293, is opposed to the whole unwarrantable splitting up of controver

current of authority. This is be-| sies.”

lieved to be a mistake. " The weight In Henderson v. Jackson the two caus

of decision is in its favor, notwithstanding esofaction were against one and the same

the very pointed case of Anderson v . Hill, defendant, and here they are against dif

53 Barb ., 238, of which, however, it may ferent defendants. But the reason for not

be said that the question of the appropri- allowing a demurrerwhere they are blend .

ateness of the remedy is not discussed or ed in one count applies with equal force.

alluded to in the opinion , although the And until the complaint is made to con

objection was distinctly taken on the form to the requirements of the code and

argument of the case . The cases in op - rules of court , the court will not take up

position are Blanchard v. Strait, 8 How . on themselves the labor of ascertaining

Pr., 83; Wood v. Anthony, 9 Id ., 78 ; whether two causes of action are in fact

Lord v. Vreeland, 13 Abb. Pr., 195 ; and stated.” 9 Abb. N . S ., 296 .

Cheney v. Fiske 22 How . Pr., 236 . This ! The assignment of the lease carried with

Jast case, very singularly, is a generall it the assignment of the guarantee ; and

term decision , made in 1860, of the su - the complaint states a sufficient cause of

preme court of the same district that action against Levy.

made the decision in Anderson v . Hill,
Demurrer overruled , with costs of one

supra,butis not referred to in the opinion
demurrer .

in the latter case . In Cheney v . Fiske the

court says,' If a single count or statement
Defendants, upon payment of costs, to

of a cause of action, or one that professes
have six days to answer .

Goepp, J.
to be that, is found upon examination to

contain more than one cause of action , it

is not demurrable, although the two caus

cs , if stated separately ,might not beunited |DIN
|DISORDERLY HOUSES. ARREST

in one action , but in such case the reme
OF JUDGMENT.

dy is by motion . This case decides the SUPREME COURT, GENL. TERM , FIRST

precise question raised in Anderson v. DEPT.

Hill, butnot passed upon directly,at least Jacobowsky, plff. in error v . The Peo

in that case.” 9 Abb. Pr. N . S., 298 . ple, defts. in error .

If necessary , Anderson v. Hill may be Decided January 28th, 1876 .

distinguished from the present case. It ' Motion in arrest of judgment should be
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made on supposed defects in the record DOWER. TITLE .

and not on mere defects of evidence. I
N . Y . COURT OF APPEALS.

Remedy for defective proof is by way of Schiffer, applt, v. Pruden , respt.

objection and exception .

Decided January 25, 1876 .
A house of prostitution wherein there is
fighting and drinking is within the sta - A right of dower is not divested by the

tutory provision for disorderly house. mere finding of the referee that the

Writ of error to the General Sessions. |
wife has been guilty of alultery ; it

can only be done by u judgment of
The prisoner was keeper of a house of

divorce granted upon such finding.
ill-fame, which the indictment charged

as being noisy, disorderly and a common |
This action was brought to compel the

nuisance, and the evidence showed that |
defendant to perform his contract to pur

to have been its character.
chase certain lands, by paying the consid

The court charged among other things
eration money agreed upon , and taking a

|deed from plaintiff. Defendant objected
that if the jury believed the officer, who

testified that people were fighting and
that plaintiff was not able to give a good

" title. It appeared that the immediate
drinking in the prisoner's house and that|

it was a house of prostitution , it was
grantor of the plaintiff had ,when he con

veyed to the plaintiff, and still has, a wife
within the provisions of the law , but

| living. The wife did not join in the deed,
refused to chargethat they must find that

and has not at any time released any in
the house was a public nuisance , in order

terest she had in the premises. Plaintiff
to commit the prisoner.

Verdict of guilty .
proved that in an action for a divorce a

Counsel for defence moved for arrest of
vinculo brought by D . against his

wife on account of her adultery, it was
judgment for defect in the proof and

found by the referee that she had com
error in the charge, which was denied .

mitted adultery, as alleged in the com
Mitchell Laird for plff. in error.

plaint, and that D . had also com
B . K . Phelps for defts. in error.

mitted adultery, and a judgment of di

On appeal, Held , That motions in vorce between them was denied and the

arrest of judgment are made not upon complaint dismissed ; and it was claimed

mere defects of evidence, but upon that the finding of the referee was a

supposed defects in the record itself of conviction of the wife of D . of adul

which the evidence given on the trial tery, and that she is thereby barred .

formsno part.
has lost her right to be endowed in these

The remedy for defective proof is by lands-- according to the provisions of 2

way of objection and exception upon the R . S ., 8 48, p . 146 — which enacts that “ a

trial; without such an exception, it cannot
wife being a defendant in a suit for di

be raised after conviction in cases of this
vorce brought by her husband, and con

description.
victed of adultery , shall not be entitled to

It was sufficient to bring the case with - dower in her husband 's real estate .”

in the offence charged, if it was proved

that people were fighting and drinking in
1 Chas. Jones, for applt.

the house and that it was a house of J . Edgar , for respt.

prostitution . Held , That the word “ conviction ,” as

The prisoner in this case was properly used in said section ,means that upon the

convicted and judgment should be af- proofand finding or verdictof the adultery

firmed . ofthe wife, the court has given judgment

Opinion by Daniels, J. ; Davis, P . J., of divorce against her and dissolved the

and Brady, J., concurring. Imarriage between her and the husband
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(52 N . Y ., p. 593); and that therefore, al- examination of defendant was had, in

though the referee found that the wife of which he admitted the loan from plain

D . had committed adultery , yet, as tiff, but claimed and sought to show that

she was never adjudged therefor to be di- it had been paid .

vorced from her husband , she is still his The cause was thereafter referred to

wife, and is entitled to her dowerand rights Hon . Win . Mitchell, Esq., to hear and de .

in his lands, and that this possibility of cide.

dlower affects the title tendered and re- l It appeared on the hearing that large

lieves plaintiff from a performance of his sums of money had been lent to defend

contract. ant and to his son , both by the plaintiff

Judgment of theGeneral Term in favor and by its president, Mr. Marsh , indi

of thedefendant affirmed . vidually, (who since said loans and prior

Opinion by Folger, J . to this action had died ) and at various

times payment had been made upon some

or all of these loans by defendant or his

son , or both .

EVIDENCE.
But as to the origin of the loan , to

N . Y . SUPREME COURT,GENERAL TERM , whom , and by whom these payments haul

FIRST DEPARTMENT. been made, the evidence was very con

The New York Dyeing and Printing flicting.

Establishment vs. Berdell. Plaintiff introduced the deposition

Decided December 6th, 1875.
taken on the preliminary examination as

Defendant's admissionsof debt in pre
a written admission of theloan by it ; and

liminary examination do not con
claimed that the $ 20,000 was part of a

clude him under a subsequently
loan formerly made to the Erie R . R . Co.,

amended answer from showing that some of which that company had paid

the debt never in fact existed . back , and that a balance of $20,000 had

roduction of individual's private been transferred to defendant (a former

books and papers by one side ren - director).

ders them com petent as evidence for This defendant denied , and asserted

the other side. that the $20,000 had been loaned to him

Appeal from judgment recovered upon by Mr. Marsh , the president, individual-,

a referee's report.
ly , and not by plaintiff, and offered to

Complaint,Money lent. prove this by Mr.Marsh 's private check

Answer,General denial (and payment.)
book and returned checks, and that the

This action was brought to recover a
same had been paid .

balance of $10,000 on two loans of $20,
This offer of defendant was refused by

000 and $ 11,000, which plaintiff claimsto
the referee, although plaintiff had intro

have made to defendant.
duced in the case a part of Mr. Marsh 's

Defendant plead payment in full, but | private books, & C .

afterward amending his answer by con - The referee reported for plaintiff.

sent, plead, D . B . Eaton for respt.

1 . General denial. C . E . Tracy for applt.

2 . That “ defendant had paid and dis - ! On appeal.

charged the indebtedness alleged in the Held , That defendant was not con

complaint," and thatplaintiff has received cluded by anything that he had previous

full satisfaction of all the loansand causes ly testified to, or that appeared on the

of action alleged . trial, from claiming and proving, if

Under the first answer a preliminary ' possible , that the $ 20,000 in suit had , in

2 answ
nder

a subenot con . claim
ed
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fact, been loaned by Mr. Marsh and not this action, The Mayor, & c., of New

by plaintiff. If the proofoffered had been York City, under certain statutes took

received and had been sufficient, that fact private property , located in New York

would have been established , and the City for the purpose of making, keeping

plaintiff in that event prevented from re- and maintaining a public park , to be

covering. Mr.Marsh's books had already known as Riverside Park.

been introduced in the case, and were That in the proceedings instituted for

competent for defendant's purpose. The such purpose, the commissioners appoint

proof was admissible under the amendeded to make awards for the property so

answer, and should have been received . taken as aforesaid , awarded to unknown

Judgment reversed and new trial ordered . owners for a plot of land owned jointly by

Opinion by Daniels, J .; Davis, P . J. plaintiff's testator and the defendant

and Brady, J. concurring. . . $ _ . That such money awarded as

aforesaid was directed by the court to be

deposited with the Chamberlain of the

City of New York, and that upon the pe

EXECUTORS AND ADMINISTRA - tition of the defendantan order wasmade

TORS. DEMURRER. March 8th , 1873, directing said money to

SUPREME COURT, GENERAL TERM , FIRST
be paid by the Chamberlain of the city of

DEPARTMENT.
New York, to the defendant, which order

Michael H . Cashman, ex’or, & c., appt.
was obeyed, and that on the 19th day of

November, 1873, leavewas granted to this
vs. Fernando Wood , respt.

I plaintiff, to sue for the whole, or a portion

Decided January 28, 1876 . of the award aforesaid .

An executor cannot recover an award The grounds of the demurrer inter

for land of the testator taken for pub - posed to the complaintwere that the same

lic purposes unless it appears by the did not constitute facts sufficient to con

will that such executor had some
stitute a cause of action , and that there

right to the possession of the land ,

either as trustee under the will or
was a defect of parties defendant.

for purposes of administration .
| A . C . & E . A . Ellis for applt.

In the absence of such allegations in Devlin , Miller and Trull for respt.

the complaint, the complaint is de
e complaint is del Held , That the plaintiff as executor

murrable for the reason that the land , could not maintain this action on the

or money awarded for it, is vested ground of the power of sale contained in

in the heirs at law of the testator. the will. That to entitle the executor to

Appeal from order of the Special Term recover the money, it must appear that he

sustaining demurrer to the complaint has someright to its possession, either for

The complaint sets forth the following the purposes of administration or as a

facts : trustee under the will.

That Daniel Cashman departed this That the power of sale as stated in the

life seized of certain premises in the com - complaint is a naked one ; there are no

plaint described, leaving a will by which allegations showing its objects or pur

plaintiff with others was appointed exe- poses, and none showing that any trust

cutor. Such will gave power to his exe- is created by the will, the properexecution

cutors to sell and convey any and all of of which would require that the fee of the

his real estate. That letters testament- land should be invested in the executor

ary were issued to plaintiff, who was the or trustee, nor are there any allegations

only executorwho qualified . showing that the proceeds of a sale by the

That prior to the commencement of executor are necessary for the purpose of



14 NEW YORK
WEEKLY

DIGEST
.

paying the debts of the testator in due There was no fraud of any kind on part

course of administering his estate. of A in the transaction .

If the complaint contained proper alle - 1 The oxen were immediately after butch
gations showing the necessity that the ered by B and the horse was not returned

proceeds should come into his hands in
but retained by A . A brought suit

his official character for the purpose of |
against B for fraud. Defendant B claim

carrying out the trusts created by the ed that plaintiff A was not entitled to

will, or for the payment of debts in the
in the recover, inasmuch as the oxen were not

course of its due execution , the executor worth as much to him as the horse was

under the provisionsofthe will permitting really worth to plaintiff, and that there

the sale of the testator's real estate,might fore there was no damage to plaintiff.

have the right to the possession of the Judgment in favor of plaintiff' for $ 100

money. But on the allegations, as they and costs.

now stand , we must hold that the title to Held , 1 . Plaintiff was entitled to re

the real estate , and, consequently, to the cover of defendant, and that measure of

money awarded therefor, is vested in the damage is difference between the actual

heirs -at-law of the testator. value of horse and what it would have

Order affirmed with $ 10 costs, and with been worth if as represented by defendant.

the usual leave for the plaintiff to amend | 2 . That the law gives the plaintiff

upon payment of costs. the benefit of the contract, and places her

Opinion by Davis, P . J . ; Brady and with respect to it, and to all her rights

Daniels, J. J., concnrring. under it, in the same position as if no

fraud had been practiced upon her, and

as if the horse was as sound and valuable

as she had a right from defendant's re

FRAUD. MEASURE OF DAMAGE.
presentations to believe it was.

CONNECTICUT SUPREME COURT OF ER - Opinion by Phelps, J .

RORS.

AgnesMurray v. Nehemiah Jennings.

Decided at January Term , 1875 . GRAND LARCENY.

In exchange of chattels, if one party NEW YORK SUPREME COURT, GEN .

makes false representationsasto con TERM., FIRST DEPT.

dition of his property , the other in
Abrams, pltff. in error, v . The People,

action for fraud is entitled to re

cover damages, aithough he has re
defts. in error.

ceived full value for his articles . Decided January 28 , 1876 .

Measure of damage, the difference be- To constitute larceny there must be a
tween actual value and value as felonious taking and carrying away

represented . of another's property.

A owned a pair of oxen worth $ 100,
h $ 100 . Such taking involvestrespass, or fraud ,

or device in getting possession .
which she exchanged with B for a horse

which B represented to be perfectly Writ of error to the General Sessions.

sound, but which was foundered and The firm of W . C . Browning & Co. had

liable at any time to become lameand employed Abrams for several years, to

unfit for use . If horse had been as re - manufacture clothing for them . As had

presented by B it would have been worth been their former custom , they sent him ,

at timeof the exchange $ 225, but on ac- in May, 1875 , the material for making up

count of the unsoundness it was actually 138 cassimere coats. He made up the

worth at the time of exchange only $ 125 . ' coats as directed . He was thereafter in .

ges, alfor his

difference as

fecoanother
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duced , by the persuasions of a peddler, to N . Y . SUPREMECOURT. - GENERAL TERM ,

sell them to him for $ 400. Of this he FIRST DEPT.

paid $ 300 to the workmen , and with the Kelly, Plaintiff in error, v. The People,

residne left for California , and was there Defendants in error.

arrested .
Decided January 28th , 1876.

There was no evidence tending to show
Possession of property fraudulently

that he intended to steal or convert
obtained with felonious intent, title

these goods when he received them , or remaining in owner, is larceny .

that he had obtained the possession of Both possession and title so obtainca 18

them by any trick or artifice. At the " obtaining money under false pre

close of the testimony, prisoner's counsel tenses.”

requested the court to direct the jury tol Error to General Sessions.

e prisoner on the evidence ,which Complainant was met by Kelly ,who
was denied . professed to be a passenger on the steam

0 . L . Stewart, for pltff. in error. er on which complainant worked , and

B . K . Phelps, for defts. in error.
|asked complainant's assistance in getting

some liquor aboard ship. When they
On appeal, Held , That the only question reached the saloon Kelly borrowed of

for consideration is, whether an acquittal complainant $50 . to pay for the " quot;

should not have been directed for want of at the same time leaving with him , as see

satisfactory evidence to go to the jury, of curity, five pieces ofmetal, which had the

intent to steal.
color, size, and appearance of $ 20. gold

Both at common law and by the pieces. Kelly told complainant to wait

statutes, there must be a felonious taking five minuteswhile he went into the saloon

to constitute larceny. It is defined by I to get the liquor ; then went to

our statutes to be feloniously taking , and saloon and slipped out atme vals way

carrying away the personal property of )with the money. The supposed coin

another (2 R . S ., Edm . Ed . 699, S 63).I turned out to be worthless. Kelly was

and such taking necessarily involves a convicted .

trespass, or such fraud , or device in getting ! W . F . Kintzing for plaintiff in error:

possession of the property , as shows that ! B . K . Phelps for defendants in error.

it was attained without the consent of its

owners. But the evidence in this case
On appeal,

Held . That there is no doubtbut thatshowed the bailment of the property ; that the prisoner intended to defraud com

it was freely delivered to the prisoner

without fraud on his part, for the purposes plainant of his property. But still he

ses could not for that reason be indicted and
of the bailment ; and as such bailee, he

convicted of a crime different from the
not only had the lawful possession of the

onewhich he had committed. The bills
property , but the lien which the law gives|

to such a bailee for the payment of the that they should become the property ofgives were delivered with the owner 's intention

labor bestowed upon the article.

the prisoner. Those bills were not to beWe think that the court ought to have returned , butthe loan was to be repaid by

instructed the jury that the evidence

|bills of a like amount. The title passed
was not sufficient to justify a conviction

from the owner with his consent, pro
of the crimeof larceny.

duced , it is true, by fraudulent represen
Judgment reversed ; new trial granted .

tations. That did not constitute the
Opinion by Davis, P . J . ; Brady and crimeof larceny, but of obtaining money

Daniels, J . J., concurring.
under false pretenses. The distinction ,

though narrow , is still a material one.
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When the possession of property is ob - attorney for the firm in the suit in

tained by artifice, with felonious design , which the judgment was recovered .

the title remaining unchanged in the After the dissolution of a co-partner

owner, it is larceny ; but if the owner is l ship , one of the partners in a suit

deceived by fraudulent representations brought against the firm hasno au

thority to enter an appearance for

into surrendering possession and tille, it is the other partners who do not reside

not larceny, but false pretenses (11 N . Y . in the State where the suit is brought

Sup. Ct. Repts.,511 ; 9 Car.and P . 711 ; and have not been served with pro

38 E . C. L. 429 ; 53 N. 1. 111). 0088.

According to these rules and authori- | In an action on a foreign judgment,

ties the prisoner could notbe convicted of
the record of which discloses an ap

larceny. Ile should have been charged
pearance, it is competent for the

defendant to show the appearance

with obtainingmoney under false preten
was unauthorized .

ses, unless it could be shown that com
Error to U . S . Circuit Court, Northern

plainant did not intend that the prisoner
District of Illinois.

should becomethe owner of the bills at

the timewhen he received them .
An action of debt on a judgment ren

dered in New York against plaintiffs in
He is not entitled, however, to be dis- |

error. Lybrand, pleaded separately nul tiel
charged , because he has been tried for an

offense not committed by him ; the case
record and several special pleas question

of McCord v. People (46 N . Y ., 470 ) se
ing the validity of the judgment for

cures him no such rigiit. He should be
wantof jurisdiction over his person . The

kept in custody until a further trial of
plaintiffs on the trial simply gave in

evidence the record of the New York
the present indictment can be had , or

judgment, which showed that an attorney
until an opportunity may be afforded of

presenting the case to another grand jury, l.
had appeared and answered for both de

fendants, who were sued as partners.
and he be placed on trial for obtaining

* The answer admitted the partnership ,
money under false pretences.

but set up various defences. A trial was
The presentjudgmentmust however be

had and judgment given for plaintiffs.
reversed and a new trial ordered .

This was the substance of the New York
Opinion by Daniels, J .; Davis, P . J .,

record . ' The plaintiff gave no further
and Brady, J., concurring.

evidence. Lybrand then offered to prove

that he, Lybrand, never was a resident,

or citizen of the State of New York ; and

JURISDICTION . FOREIGN JUDG -Ithathe had not been within said State at

MENT. PARTNERSIIIP. AP any time since, nor for a long time before

PEARANCE. the commencement of the suit in which

U . S . SUPREME COURT. the judgment was rendered upon which

Hall and Lybrand, płffs. in error vs. the plaintiffs in this case brought suit ;

Lanning et. al. (lefts., in error.
and that he never had any summons,

Decided October Term , 1875 .
process, notice, citation, or notice of any

kind , either actual or constructive, ever

A judgment recovered against co-part given or served upon him ; and that he
ners in one State cannot be enforced never authorized any attorney or any

in another against a partner not
personally served with procese and other person to appear for him ; and that

not residing in the State where the no one ever had any authority to appear

judgment was obtained , though his for him in said suit in the State of New

co -partner , after dissoluti in , may York or to enter his appearance therein ,

have authorized an appearance by nor did he ever authorize any one to em
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ploy an attorney to appear for him there. The authority of a partner to enter an

in ; and that he never entered his appear- appearance for his co-partners, even dur

ance therein in person ; and that he knew ing the continuance of the firm , is ques

nothing of the pendency thereof until the tionable. The assertion of such an an

commencement of the present suit ; and thority in Gow on Partnshp., p . 163 ;

that said Lybrand was a partner in busi- Collyer on Partnshp., § 441 ; Parsons

ness with his co-defendant at the time on Partnsl.p ., 174 ; note commented

the transaction occurred upon which the upon and doubted.

plaintiffs brought suit in New York, But domestic judgments, where they

though said partnership had been dis - are sought to be enforced in their own

solved and due notice thereof published State, stand upon a different footing from

some six months prior to the commence foreign judgments. If regular upon their

ment of said suit in New York. face, and an appearance has been duly

This evidence being objected to was entered for the defendant by a respon

over- ruled by the court, which directed a sible attorney, though no process has been

verdict for plaintiffs. served, and no appearance authorized ,

Held , 1 , That the jurisdiction of a foreign they will not necessarily be set aside. In

court over the person or the subject mat- any other State , however, the facts could

ter embraced in the judgment or decree be shown, notwithstanding the recitals of

of such court is always open to enquiry ; the record , and the judgment would be

that in this respect the court of another regarded as null and void for want of

State is to be regarded as a foreign court; jurisdiction of the person .

that the record of such a judgment does || Judgment reversed .

not estop the parties from demanding Opinion by Bradley , J.

such an enquiry, and that, therefore, the

rejection of defendant's offer was errone

ous. — ( Thompson v. Whitman , 18 Wall.

457 ; Knowles v. Gas Light Co., 19 Wall.
MISTAKE.

58.) N . Y . SUPREME COURT, GENL. TERM ,

2. That a member of a partnership ,
FIRST DEPT.

residing in one State, cannot be rendered | In the matter of the application of

personally liable in a suit brought in Mary Elizabeth Jackson , an infant, for

another State , against him and his co - leave to sell her real estate.

partners, although the latter be duly | Decided January 28, 1876 .

served with process, and although the law | The findings of a referee in proceed

of the State where the suit is brought ings for the sale of infant's land
authorizes judgment to be rendered are representations to a purchaser

against him , and that his co-partners upon which he may rely .

after dissolution cannot, without his au- An act done or a contract made under

thority , implicate him in suits broughtLa mutual mistake or ignorance of

against the firm by voluntarily entering a material fact, 18 voidable and re

an appearance for him .
lievable in equity.

3. That the relation of partnership does
Rule applied to a peculiar case .

not confer upon each of the partners au - Appeal by Henry S. Hewson from an

thority , after dissolution , to appear for order denying his application for compen

his co -partners in a suit broughtagainst sition for a partial failure of title to land

the firm even in a domestic court where , urchased by him in these proceedings.

they are not served with process and have The petition ofHenry S . Hewson show

no notice of the suit. 'ed the following facts : That in the year
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1869, an application was made by Mary tween the one-half which Hewson sup

Elizabeth Jackson , an infant, through posed he was buying and the one- third

her next friend , for leave to sell her real
rool which he actually bought, to -wit , the sum

estate. The petition showed that saidit said of $ 11, 166.66, be refunded to him .

infant, as grand-daughter and heir-at-law Upon the foregoing facts appearing,

of one Lewis Jackson was owner of an the application to have the money re

undivided half of certain property located
funded was denied and this appeal taken .

in 53d street, New York City, that such S . V . R . Cooper , for appelt .

land was unproductive and that it was John Townshend, Guardian in person .

for the interest of the infant that the land Held , That the fact found by the ref

should be sold for the benefit of such in - eree in the proceedings to sell, with re

fant. One Townshend was appointed erence to the interest of the infant, was

special guardian for such infant and the equivalent to a representation to whoever

matter was referred to a referee to take might becoferee to take might become the purchaser in the pro

proof of the facts set forth in such peti- ceedings that the interest proposed to be

tion and report to the court. Proofswere sold was an undivided half of the land ,

taken by the referee. who reported that subject to the widow ' s estate in dower.

the facts stated in the petition were true | The sale of the infant' s interest is made

that Mary Elizabeth Jackson as heir-at - with the understanding that such interest

law of Lewis Jackson , was the owner in has been accurately ascertained by the

fee of an undivided one-half of the pro - report of the referee , and upon that basis

perty described in the petition , and that the purchaser buys.

it was for the interest of the infant that That in this case the purchaser relying

the land be sold , & c . On the coming in upon the representation in the petition

and confirmation of the report of the and report aforesaid , as well as the other

referee, the special guardian was author- parties to the proceeding, were involved

ized to enter into a contract for the sale in a mutual and material mistake, by

of the right of the infant in the premises, which thepurchaser was led to pay at the

which such guardian afterwards did , and sale one-third more than he otherwise

upon his report T ., the guardian , was would have paid. The general rule of

directed to convey the interest of the in - equity applicable in such cases is, “ That

fant in the premises to Henry S. Hewson . an act done or contract made under a

Such conveyance was made and the pur - mutual mistake, or ignorance of a mate

chase -money, $ 3,500, paid to the special rial fact, is voidable and relievable in

guardian by the purchaser. After the sub - equity.” And if one of the parties inno

sequent conveyance by Hewson the pur- cently misrepresents a material fact by

chaser, by full covenant warranty deeds mistake it is equally conclusive, for it

of this property and after the conveyance operates as a surprise and imposition upon

of same premises by Hewson 's grantee, the other party. - ( 1 Storys. Eq. Pr., 11th

an action of ejectment was brought by Ed., $ $ 140, 147, 193 and 994 and cases

one Georgianna L . Jones, by which it cited .)

was adjudged that she, as only child of In Carr v. Carr 3 Simons 447, such re

Geo. L . Jackson, son of Lewis Jackson lief as is sought by the present application

deceased , was entitled to an undivided was granted .

third of the premises aforesaid , purchased The order made should be reversed and

by Hewson as aforesaid . Upon such ad - an order entered confirming the referee's

judication Henry. S. Hewson, the peti- report and directing the amount found to

tioner herein , makes this application that be equitably due to the purchaser, to -wit,

the difference in the purchase price be- : $ 1,166 .66 , be reimbursed to him with in
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terest without costs under the circum - the builder consisted only in having built

stances. a fence around the lot and furnishing

Opinion by Daniels, J. ; Davis, P . J., somelumber which lay upon the premises,

and Brady, J., concurring. amounting in all to about $ 800 ; but he

afterwards proceeded with his contract,

and finally acquired a lien for many

MORTGAGE. LIEN. PRIORITY thousands of dollars.

CONNECTICUT SUPREME COURT OF
Thework was done under an oral con

ERRORS.
tract with F .,made prior to the acquisi

Middletown Savings Bank v . Fellowes. changes and from various other causes,
tion of the title by him , but through

Decided February , 1875.
the completed work very largely exceeded

A mortgage given upon the acquisition the amount originally contemplated by

of title has precedence of a me- both parties.

chanic's lien , acquired by reason of

labor on , and materials furnished
Held , That the mortgage lien was en
Held . Th

to the premises under a contract titled to priority. It is well settled in

with the mortaagor who at the time Connecticut that the land records should

the labor and materials were fur show the title to real estate ; this is a wise

nished had a contract for, but no and salutary policy to be enforced , unless

title to, the premises. there are controlling reasons to the
Whether bringing materials upon the contrary ; that the plaintiff stands sub

premises, and building a fence

around the lot would be sufficient to
stantially as though the mortgage had

establish a lien , quære. been given it by S . The acquisition of

The work done having far exceeded the
the title, legal and equitable, to the pre

price agreed upon at the time of the mises, by F ., and his mortgage of the

taking of the mortgage, whether, if same in fee to plaintiff,was all one trans

the builder' s lien had had precedence, action , so that if the builder had , prior

it could have covered more than work thereto , furnished materials or had done

agreed upon, quære. work which would entitle him to a lien,

Bill to foreclose a mortgage. there was no point of time in which that

S ., the owner of a house and lot, con - lien could slip in and take precedence of

tracted to sell it to B ., who thereafter the mortgage. No work having been

contracted to sell it to F . done upon the buildings,but only on the

While S. still held the title and posses fence around the lot, there are serious

sion , F . employed a builder to make ex - doubts, to say the least, whether that fur

tensive repairs and improvements on the nished grounds for a lien .

place. The builder, by permission of S ., ! Theamountactually expended in work

went upon the premises and commenced and materials was largely in excess of

work. what either party anticipated at the com

About three weeks later, S ., B . and F . mencement. It is by no means certain

met, and S. made a deed directly to F ., that, had the original understanding as to

who at the same time and as a part of the the amount of expenditure, been carried

transaction,made a mortgage to the plain - out, the property would not have been

tiff for money actually loaned , theplaintiff ample to pay both these encumbrances.

having no knowledge of the builder’s lien , Whether or not the mechanic's lien

and the mortgage being made under a could , equitably , be thus increased to the

previous agreement of F . to make it on prejudice of the mortgagees ; quære ?

acquiring title. At the time of the con - l Judgment for plaintiff.

veyance and mortgage, the work done by Opinion by Foster, J.

price aof themortemnad
precedence;
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urr

PARTIES. DEMURRER. able , as any creditors of the assignee could

N . Y . COURT OF APPEALS. compel an accounting.

Haines, et al, respt. 18. Hollister, To entitle a defendant to demuron the

adm 'r'x., & c., et al, applts.
ground of a defect of parties, the defect

Decided January 18 , 1870.
must be apparent (Code § 144 ) ; if a de

fect not apparent actually exists the ob

In the action against a firm of which
jection should be taken by answer (Code,

one of the partners is dead , the ad

ministratrix of the deceasell partner
$ 147).

is a proper party defendant.
Also held , That the action being ofan

equitable nature all the defendants were
So also is theassignee of the firm where

an accounting is prayed for.
proper parties, and had a right to be noti

fied of the proceedings.
A demurrer on the ground of a defect

Judgment of General term , affirming
of parties will lie only where the de
fect is apparent ; otherwise the ob- order of special term overruling dem

jection must be taken by answer . ers, affirmed.

This action was brought to recover a
Opinion by Miller, J.

balancedue on two promissory notes given

by a firm of which defendant's intestate

was a member. The firm having become REDEMPTION . EJECTMENT.

insolvent an assignment was made,with
WRIT OF POSSESSION .

the consent ofdefendant's intestate, to S .,
N . Y . COURT OF APPEALS.

who it appears has rever accounted . The

membersofthe firm , the administratrix and Witbeck, applt , v. Van Rensselaer, et

the assignee were made parties defendunt. al., respts.

Plaintiff claimed that the assignee should Decided January 25, 1876 .

account, and asked for judgment for ilny LA command in a writ of possession to

balance remaining due after the account return, itwithin sixty days is direc

ing by the assignee against the surviving tory only . The office of the writ is

members of the firm , and against the ad - to carry the judgmentinto effect and

ministratrix of the deceased member, or can be executed after the return day.

for such other relief as might be equita - A failure to remove the personal prop
ble. Defendants demurred to the com - erty does not vitiate the execution of

plaint on the ground of an improper
the writ, provided the possession is

joinder of causes of action .
delivered .

A re-entry by the tenant will not

W . F . Cogswell for applt. enlarge the time for redemption .

Holmes & Fitts for respts.
This action was brought to redeem a farm

Held , That there was no error in join - held by plaintiff under one of the Van

ing the administratris of the deceased Rensselaer leases from a forfeiture under a

partner with the surviving members of condition of re -entry. It appeared that

the firm , 2 Den . 577; 16 Barb. 44;43 N . plaintiff refused to pay any rent, and on

Y ., 68; 55 Id ., 12. The assignee of the being sued in ejectment for non-payment of

firm was also a proper party defendant. rent still refused to pay, and judgment of

It was also objected on the part of the ejectment was entered against him in July,

assignee that the other creditors should 1863. Plaintiff having refused to recognize

have been made parties to the action . the judgment, a writ of possession was

There is nothing in the complaint to issued to the sheriff January 17 , 1867,

show that there were other creditors. returnable sixty days thereafter. On

Heli , That this objection was not ten -' February 25 , 1867, a stay of proceedings
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was served by the tenant, which continued other facts proved upon the trial: that the

in force until April 30, 1867. It did not agent was placed in actual possession of the

appear whether any steps had been taken farm , so far as possession thereof could be

towards the enforcement of the writ before delivered ; thatalthough it was the sheriff's

the stay was served. The sheriff returned duty to remove from the premises the per

that on May 10, 1867 , he put the de- sonal property, yet an omission to do so

fendant in possession . The tender of the would not vitiate the execution of the writ,

rent in arrear was not made until Sept. 24 , possession of the land having been delivered.

1869, and on the day following this action Also , Held , That the statute , providing

was commenced . The plaintiff claimed that in such case, if the rents and costs

that the writ of possession being returnable shall remain unpaid for six months after

in sixty days, and having been issued the execution was executed , the lessee

Jany. 17, 1867, and not executed until shall be barred of all relief ( 2 R . S ., 506 , S.

May 10, 1867, that there could not be a 34), began to run from the time of the de

valid execution of it after the return day. livery of possession , and that the time

R . A . Parmenter, for applt. limited for redemption could not be en

Samuel Hand, for respts. larged by a subsequent re-entry of plaintiff.

IIeld , That the writ could be executed The time for redemption having expired

after the return day ; that the land of which
which the courthad no discretion, but was bound

the writ directed possession to be delivered upon the facts proved to uismiss the com

was bound by the judgment, and the office plaint.

of the writ was simply to carry the judg- 1 . Judgment of Genthe judol Judgment of General Term , affirming

ment into effect with reference to that land : judgment dismissing complaint, affirmed .

that the command to return the writ within Per curiam opinion .

sixty days was directory merely.

Such an execution is not analagous to an

execution against personal property, but is REFERENCE.

more analagous to a proceeding to sell real
SUPREME COURT - GENERAL TERN .

estate under an execution, and may be

taken after the return day of the writ. FIRST DEIT.

Plaintiff also claimed that there was noi Elizabeth Harden,appli, v. Robert H .

actual execution of the writ May 10, 1867. Corbett, respot.

The judge on the trial found as a fact that Decided January 28, 1876 .

the execution was duly executed on that there
hat The complaint is controlling in deter

day by the sheriff, who assumed to deliverm ining the nature of an action . '

possession of the premises to the agent of an order denving a motion to refer

the assignee of the plaintiff in the execution , for want of power is appealable.

he being then upon the premises. It ap- The character of an action on contract

peared that the sheriff demanded possession to recover money deposited with a

of the occupant of the only part of the pre person on his promise to return same

mises that were occupied , and threatened to when demanded is not changed by the

remove bim unless he consented to acknowl
allegation that the depositarymisap

edge himself as holding under the landlord,
propriated and converted the funds.

which he did in writing. The sheriff went Appeal from an order denying motion for

upon the unoccupied portions of the farm order of reference.

and assumed to deliver possession to the The complaint alleges that the plaintiff,

at the solicitation of defendant, depo
agent.

Held , That the finding of the judge was ' sited with defendant, who is an attorney

sustained by the sheriff's return , and the of this court, money and securities of the
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alleged value and amount of one hundred reversed and motion for reference granted .

and twelve thousand dollars . That plaintiff Opinion by Davis, P . J. ; Brady and

placed said money and securities in the Donohue, JJ., concurring.

hands of defendant as her attorney and

agent, and that he promised to hold the

same for her and pay over the same to her

whenever demanded ; and alleged that de. SUPREME COURT- GENERAL Tery.

fendant converted the same to his own use .

The answer admits the receipt of up FIRST DEPT.

wards of $ 103,000, and then alleges that

the defendant paid out at plaintiff's request Elliot C . Cowden et al, respts, v . Alfred

about $61,000 ; that he lost $ 20,000 in Teale , applt.

speculating in Pacific Mail for her account,

and that she promised to pay him for ser-
or ser: Decided January 28, 1876 .

Deci

vices rendered the sum of $ 100,000, and Where the accuracy of an account is

demands judgment by way of counter claim brought in question the case is refer

for upwards of $ 70,000. able .

The motion was made on the pleadings,
Appeal from order granting a reference .

a bill of particulars and affidavit .

Action brought for money advanced, com
The Court at Special Term denied the

motion on the ground that the action was
missions and charges in reference to goods

sold by plaintiff for defendant on com mis.
one sounding in tort, and therefore could

sion .
notbe referred .

George L . Ingraham for applt.
Defence, that the property was sold at

Robert L . Sewell for respt.
improper times and for less than its value,

counter claiming for the amount in which
Held , on appeal, that as to the character

defendantwas damaged. It was stipulated
of the action the complaint is controlling on the parts

is controlling on the part of the defendant that if an

That the complaint shows a cause of action order of reference should not be gr

on contract for therecovery of money which
" All the items in plaintiff's account for

the plaintiff alleges she placed in the hands cash, and other items for charges of money

of the defendant as her attorney and coun .
|advanced and other items, shall be ad

sel,and for which she demands an account
mitted.”

ing. She distinctly alleges that defendant
H . C . Southworth for applt.

received said moneys as her attorney, rro .
John B . Taylor for respts.

mised to hold same for her, pay over the

same to her when demanded, and she al- Held , That to establish the counter claim

leges a breach of this agreement It does defendant must show each sale improperly

not change the character of the action that made.

she also alleges that the defendant has mis- This assails plaintiff's account, for though

applied and appropriated the moneys to his the advances and charges are admitted, the

own use. That is merely another form of sales are questioned . The accuracy of the

alleging a breach of the contract. The
account is questioned , and each sale in the

authorities establish that on allegations such account is the subject of investigation .

as are contained in this case the action must Order affirmed.

be considered as one upon contract. 44 N .|

Y .63; 42 N . 1'. 33 ; 53 N . Y . 305 .
Opinion by Brady, J. ; Daniels, J., and

The Special Term having denied the Davis, P . J ., concurring .

motion on the ground of want of power the

order was clearly appealable. Order below
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STATUTE OF FRAUDS. USURY. NATIONAL BANKS.

BANKS AND BANKING .N . Y . COURT OF APPEALS.

PHILADELPHIA COMMON PLEAS.
Brewster et al, applts, v. Taylor, respt.

The First National Bank of Lebanon
Decided January 18 , 1876.

v . Cake.

To take a sale of personal property out Decided December 31, 1875.

of the statute theremust be a payment A bank is under no obligation to give

or a delivery and acceptance of the
an applicant for discount noticearticle. Delivery without accept
whether or not his paper will be

ance is not sufficient.
taken . And it makes no difference

This action was brought to recover the that the discount was to be appliei

price of a wagon alleged to have been sold to the payment of notes then in the

and delivered to the defendant. The evi. bank on which the applicant wasan
indorser.dence showed that defendant contracted

The usurious interest taken by a Naorally to purchase of plaintiffs a two-horse

tional Bank in previous transactionswagon , to which a pole belonging to de- only will be a matter of set-off.

fendant was to be fitted , and when com . The whole interest paid can be recover

pleted directed it to be sent to the stable
ed only in an action as a penalty of

of cne McD . Plaintiffs could not fit the debt.

pole to the wagon, and sent it to the stable
Rule for a new trial.

without further authority from defendant,
Opinion by Thayer, P . J .and without notice to him , where the

wagon was soon after destroyed. No pay-1 The action was upon two indorsements

ment had been made by defendant, and of the defendant, one of them being upon

there was no proof of an acceptance by him . a draft of the Alaska Coal Company for

At the close of plaintiffs' evidence defend $3 , 150 , to the orderof Simon J. Stine, and

antmoved for the cismissal of the complaint the other upon a note of Stine for $650.

These instruments were discounted byon the ground that the transaction was void

by the statute of frauds. The motion was the plaintiffs for Stine, and were both

granted and a verdict directed for defend . protested for non -payment. Subsequently

Stine sent to the bank , by mail,two otherant,

notes to be discounted, in order that with

Sainuel Hind for applts. the proceeds he might take up the pro

tested draft and note. The bank refusedD . C . Brown for respt.
to discount the two notes sent for this

purpose. The first point of the defenceHeld ,No error, that the sale of the wagon
' was that the bank ought to have notifiedwas not complete until the pole had been

the defendant of their refusal to discountfitted , and so there was no acceptance when

the second set of notes for Stine and thatthe contract was made, and it was not es

by its neglect to do so he lost the opportablished by sending the wagon to the
tunity of securing himself by proceedingstable . No sale thereform was made out

promptly against Stine. It is difficult towithin the statute of frauds.
comprehend how any obligation rested

Order of General Term reversing order upon the bank to notify the defendant of

of Special Term granting a new trial their refusal to discount the second set

affirmed.
of notes sent to them by Stine, or to ac

Opinion by Miller, J. cept them in renewal of the protested

paper. It was the defendant's duty to

ascertain himself whether the bank would
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accept any such offer made by Stine to This ruling was in conformity with

extend further indulgence to him and his Brown v . The Second National Bank of

indorser , the defendant. There is no Erie (22 Smith, 209); and Lucas v. The

ground whatever, either of reason or of National Bank of Pottsville (32 Legal

law , for asserting that any duty rested Int. 379 ), as we understand those deci

upon the bank to notify the defendant of sons. .

their refusal to extend further accommo
Rule discharged .

dation to Stine. It was a fact which he

could have easily ascertained upon in - WAGERING . CHECK GIVEN FOR

quiry at thebank, and if it was important SHARE OF WINNINGS.

for him to know it, it was his own fault
ENGLISH DecisioNS. EXCHEQUER

that he did not ask for the information
Division .

himself.
Beeston v. Beeston.

The second branch of the defence Decided November 22, 1875.

rested upon the allegation that the bank A contract whereby one party agrees to

had discounted the paper upon which advance money to another with

suit was brought, and other notes upon which to bet or wager, the proceeds

former occasions out of which the paper of which are to be divided , is not

sued upon had arisen, at usurious rates. illegal, and the latter will be com

Upon that subject the jury were instruct- |
pelled to account to the former in

by the court, that by the act of Con respect of money earned thereunder.

gress relating to the organization of Declaration on check drawn by defend .

National Banks, the taking of usurious ant to plaintiff's order.

interest upon the instruments sued upon Plea , That plaintiff and defendant enter

would work a forfeiture of all interest ed into a contractwhereby plaintiff was to

due upon them , the legal interest as well advance certain moneys ; and, with such

as the usurious interest, and ,that if they moneys,and his own, defendant was to bet

found that the paper in suit had been and wager upon the result of certain horse

discounted at usurious rates, the plaintiffs races, the proceeds of which were to be di

could recover no interest whatever. With vided in certain proportions, and that the

regard to the prior notes which the bank check was given for plaintiff's share of

had previously discounted for Stine upon moneys won on such races and for no other

former occasions the jury were told that consideration.

if they found that the bank had received Demurrer and joinder .

any usurious interest in those transac- Held , The statute (8 and 9 Vic. c., 109

tions, thev should deduct the usurious in - s . 18 ) is directed against suits brought for

terest so received from the plaintiff's recovering on any contract by way of wag.

ering, and applies to actions brought by one
claim , but not the lawful interest paid ;

party to a wager against the other, or by
but that the lawful interest paid in those either party against a stakeholder.

prior transactions was not to be deducted . This case is not within the statute.

from the plaintiff's claim in this suit, but The only thing that can be said on the

if the parties desired to make any further other
her other side is , that this being a pre-arranged

plan, such betting as was in contemplation
reclamations against the bank , upon

upon was illegal, but it was not so at common
their former transactions, other than the law , and the statut :8 apply only to securities

deduction of the usurious interest, they between the parties wagering. It only

must proceed for the penalty in an action makes such contracts null and void , not il.

of debt, in which they might recover dou - legal.

ble the amount of the interest taken , ac- Judgment for plaintiff.

cording to the statute . Opinion by Pollock , B .
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led .

NEW YORK WEEKLY DIGEST. White & Bushe, for applte

W . & . Logan, for respt.
VOL. 2.) MONDAY FEBRUARY 21. 1876. (No. 2.

Held , on apperl, That the money re

ADMINISTRATOR . ceived by the sale of the mortgaged prop :

X . Y . SUPREME COURT, FIRST DEPART- erty in Connecticut, seems to bave been

YENT. applied by the special administrator , in

Harvey, admr, & c., applt., vs. Burn
due course of administration, to the pay. .

ment of debts in that state, under proper
bam , respt.

authority .

Decided December 30, 1875 .
In the absence of proof to the contrary

In absence of proof to the contrary, we must presume that the debts paid

administrator presumed to have paid were only those which had been properly

only such debts as were properly proved . This, however, is not the place

proved .
to contest these payments. That should

Special administrators appointed in
" have been done by the special adminis

another state, should contest claims

of creditors being in that state, and
trator in Connecticut, and his failure to

not the general administrator here.
petrator here have done so cannot now be urged as a

Rilease of a security does notaffect the reason for not paying the debt of res

indcbiedness itwas given to secure. pondent.

m order of the Surrogate 's The rele:ise of responient's mortgage

Court directing the paym -nt by the ad - would not, in itself, have any effect upon

ministrator of the amount of a note held the indebtedness which it had been given

by respondent.
to secure.

As secwitv for a promissory note held Order affirmed .

by respondent, deceası•d had executed a Opinion by Davis, P . J.; Daniels, J.,

mortgage of certain of his real estate in concurring.

Connecticut, and given it to respondent.

This lien upon this property respondent ASSESSMENTS. LOCAL IMPROVE

bileascrl, and permitted the special ad MENTS.

ministrator appointed in that State to
N . Y . COURT OF APPEALS.

sall the land and apply all the proceeds of

euch sale to the payment of creditors Mayer,resp't, v. The Mayor, etc., of N .

residing there, under authority from the Y ., applt.

Connecticut Court of Probate. Res Decided December 21, 1875.

pondent then looked to the appellant for Wheremoney has been paid under a mir.

the payment of his claim . take of fact, although the party paying

The existence of the debt is not dis
it was guilty of negligence, he may re

puted , but appellant urged in his affidavit
cover it, unless the position of the party

receiving it has been changed in conse

that the release was made without his
quence thereof.

knowledge, and that certain unjust and

disputed claimsof respondent's son -in - law poration are public improvements, and

were thereby paid , which otherwise could themoneys collected therefor are held by

have been resisted . That respondent had the city in its own right, and not as de

Cinspired with his son -in -law to effect this pository.

result, and had thereby damaged the This action was brought to recover

alipellant to the extent of $ 500. back money paid to defendant by plain .

These charges were not sustained by tiff for an assessment for a local improve

any further proof than the mere state - mentupon land in New York city. In

ments of appellant in bis affidavits. 'making the payment pla ntiff intended w
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pay for the assessment on his own lot, A common carrier is not liable for the

but by mistake paid for that on the lot non -delivery of goods taken from his

adjoining. It did not appear that the as- possession by legal process , without any

act, fault, or connivance on his part.
sessment was cancelled of record, or that

Nor is he bound to follow them up on be
when the mistake was discovered and pay.

half of the party for whom heundertook

ment demanded it could not have been
to carry them . But hemust give prompt

collected of the person liable, or by sale notice that the goods have been seized

of the premises. and taken from his possession.

D . J. Dean, for appl’ts. Appeal from Martin Circuit.

. II'm . C . Whitney, for resp't. The complaint alleged that appellant

: Held , That plaintiff was entitled to re- undertook to carry a quantity of wheat

cover back the money paid to him . Where from Bridgeport, Illinois, to Vincennes,

money has been paid under a mistake of Indiana, and a failure to deliver.

a material fact, although there was negli- | The appellant pleaded , in substance ,

gence on the part of the person paying it, that while thewheat was in a car of the

it can be recovered back , unless the posi- company at Bridgeport awaiting the com

tion of the party receiving the payment ing of a train to transport it to Vincennes ,

has been changed in consequence of it. In without any act, fault, or connivance of

that case the person who made the pay- defendant or its servants or agents, one

mentmust bear the loss occasioned by his Johnson sued out of the Circuit Courtof

negligence . If circumstances exist which Lawrence County, Illinois, a writ of re

take the case out of the general rule the pleviu by virtue of which the Sheriff

burden of proving them rests upon the seized the wheat and took it out of pos

party resisting the repayment (43 N . Y . session of defendant and still retains it,

452 ; 46 id ., 655 ; 54 id ., 432 ; 55 id., 211). by reason whereof the defendant waspre

The defendant claimed that the money vented from transporting or delivering it.

collected on local assessment is not for It was averred that the Lawrence Circuit

the benefit of the city ; and that the city liad jurisdiction .

acts in making local improvements for A demurrer to the answer , on the

the benefit and in behalf of the owners of ground it did not state facts sufficient to

the property assessed . constitute a defense, was filed by plaintiffs

Held , That the improvements spoken and sustained by the Conrt. Defendant

of as local are instituted by the corpora - declining to answer further, there was

tion and are public improvements as strict- judyment for plaintiffs.

ly as any other improvements undertaken Held , 1 . It is impossible for the carrier

by it ; that the city receives the money to deliver the goodsto the consigneewhen

collected through a local assessment in they have been seized by legal process and

its own right and not as agent or deposi- taken out of his possession ; the form of

tory.
the process is immaterial, as in any case

Judgment of General Term affirming the carrier must yield to the authority of

judgment for plaintiff affirmed.
legal process. After the seizure of the

goods by the officer, by virtue of the pro
Opinion by Andrews. J.

cess, they are in the custody of the law ,

· COMMON CARRIER . LIABILITY and the carrier cannot comply with his

WHERE GOODS ARE SEIZED contract without a resistance of the pro

BY LEGAL PROCESS . cess and a violation of laiv . The right of

SUPREME COURT OF INDIANA. theofficer to hold the goods involved ques

0 . & M . R . R . Co . v . Yohe et al. tions which could only be determined by

· Decided January Term , 1876. I the trivunal whicn issued the process, and
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the carrier had no power to decide them . fendants, who were highway commission

It makes no difference that the process ers, in their official capacity, to compel

was issued in a State different from that them to enter into a contract with plain .

in which the plaintiffs reside. The car- tiff, and to restrain them from contracting

rier must obey the laws of the various with another. The complaint also asked

States in which he follows his calling damages against them as individuals for å

· The carrier isdeprived of the possession refusal to consummate an alleged agree

of the property by a superior power — the ment. It appeared that plaintiff, in com

power of the State — the vis major of the pliance with a public notice of defend

civil law - and in ail things as potent and ants, as commissioners, asking for pro

overpowering, as far as the carrier is con - posals for doing certain work of which

cerned , as if it were the “ act of God," or they had charge, made a written offer to

the “ public enemy." do the work at prices named, and proposed

2. The carrier cannot stop,when goods the names of the two sureties for the per

are offered him for carriage, to investigate formance of his contract. This offer and

the question of their ownership , nor is he proposalwere acceded to by the defend

bonnd, when the goods are so taken out ants, and they were ready to consummate

of his possess on to follow them up, and the contract, which was to be in writing,

be at the trouble and expense of asserting in accordance with its terms. One of the

the claim thereto of the party to or for sureties proposed by plaintiff refused to

whom he undertook to carry them . qualify, and for this reason the contract

3 . That the currier should have given was not consummated. Defendants give

prompt notice to the plaintiffs of the plaintiff time and notified him that .

seizure ; that if negligent in this respect surety, proposed by him as a substitute,

he will be liable. would not be accepted, and plaintiff made

The answer not averring the giving of no farther effort to get the surety first pro

this notice , is bad. posed to reconsider his refusal to qualify

Judgment affirmed . or to secure one who would be satisfactory.

Opinion by 'Dow ..ey, J . Adains & Swan , for applt.

CONTRACT. C. J. Lowrey, for respts.

N . Y . COURT OF APPEALS.
Held , That plaintiff could not recover;

that he could not maintain an action, as
Adams, arpit v . Loes et al. respts.

the minds of the parties had notmet in a
Decided Dec. 21st, 1875.

perfected agreement ; that until the agrec

When C mmissioners advertise for
ment had been reduced to writing and

proposals for doing certain work , l.
signed by the parties the agreement was

unit party offers, in writing, to do it .

at prices named ,and proposes names
still in fieri.

of tivo sureties, and offer and prol Defendants were not obliged to accept

posals are acceded to,and afterwards any sureties but those proposed.

one of the sureties refuses to qualify, Hicks v . Whitmore, 12 Wend, 548;

and another is offered and refused , Mills v. Hunt, 30 id ., 431, disting iished .

the agreement is still “ in fieri," and Public officers, in determining whether

no action can be maintained to con . .
Con la proposed surety is a proper person to be

summate the agreement or to recover.
accepted, may consider other things bem

The parties are not obliyed to accept

any sureties but those first proposed .
sides his present reputed or actual pecu

Public officers are to consider character , niary responsibility ; his residence, voca

& c ., as well as pecuniary responsi - tion , business, business habits, the char

bility , in accepting svreties. aeter of his investments and property , his

This action was brought against de-'character for integrity and prudence may
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properly influence their judgment. senti, and , if broken at all, was

As to whether such an action as this broken as soon as the deed was

can be maintained against such public executed (1 Kent Com . 471; Rawle

officers quære . on Cov. of Title 89 ; 26 N . Y ,

Judgment of General Term affirming 495); and unless an action would li at

judgment dismissing complaint, affirmed . once there is no breach of the covenant ;

Opinion by Allen , J. that no lien or incumbrance on the lands

was created by the entry of the land in

DEAD. ASSESSMENT ROLL: the assessment roll of the assessors ; that

N . Y . COURT OF APPEALS. the assessmentroll is the basis upon which

Barlow . et al., resp 't, v . The St. Nicho- | the Board of Supervisors acts in appor

. las National Bank of N . Y ., appl't. Itioning the tax ; but it is in no sense the

Decided December 14 , 1875 . imposition of a charge upon the land,and

A covenant against incumbrances, in a
the assessment roll not having been acted

dced , is a covenant, in presenti, and upon bythe Board of Supervisors, and the

there can be 10 breach unless an action tax imposed until after the land had been

. thereon would lie at once . conveyed to the plaintiffs, they could not

The entry of the land in the assessment recover (Rundell v . Lakey , 40 N . Y . 513 ,

roll is not an imposition of a charge up - distinguisired ).

on the land . | It would be an unwarrantable extension

This action was brought for a breach of the ordinary and naturalmeaning of the

of a covenant in a deed . On the 27th general covenant against incumbr.inces to

day of October. 1868, defendant conveyed hold that it applics to a tax levied after

to the plaintiff a farm , by dred , contain the covenant was made.

ing a covenant that the premises “ are Order of General Term reversing judg

free and clear from all incumbranceswhat- ment for defendant entered on report of

soever. " referee reversed, and judgment affirmed .

Defendant had owned the farm for al Opinion by Andrews, J.

year previous. The assessors of the town
DEMAND.

in which the farm was situated had . as
SUPREME COURT. GEN. TERM., FIRST

sessed it in June of that year to one E ..
DEPT.

the occupant, and completed their assess

ment roll in August thereafter, as required
Simeon Salam n, resp., agst. Marcus

by law , and delivered it to the Board of
Van Praag, applt.

Supervisors of the County, at their
Decided Jan . 28th , 1876 .

annual meeting, held November 9, In an action to recover personal prop

1868, and the Board of Supervi.
erty , no demand is necessary of a

sors, pursuant to law , extended the
defendant who wronytully detains

the pr perty , not being a bona fide
taxes thereon and delivered it with their

purchaser.
warrant to the collector of the town. The The refusal of a judge to allow a wit

tax on the roll was entered against E .,andIness to be sworn after the case has

with the collector's fees was paid by the been closed , is not reviewable on

plaintiffs, who have demanded back the appeal.

sum paid by them of the defendant,which
Where there are slight circumstances

demand has been refused.
tending to establish the bad faith of

a purchase, it cannot be said by an

Edward H . Hawkins, for appl't.
Appelate Court that it was not suffi

Francis Larkin , for resp't. cient for the purpose.

Held , That the covenant upon which this Appeal from a judgment recovered

action was broughtwas a covenantin pre 'against defendant and appellant.
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This was an action brought to recover the weight to be given to the testimony

the possession of personal property. Judgment affirmed .

The complaint alleges that plaintiff, Opinion by Brady, J. ; Davis, P . Je

being induced by false and fraudulent and Daniels, J., concnrring.

representations, and relying upon same,

sold and delivered to one Prowler al EQUITABLE MORTGAGE !

quantity of tobacco. That Prowler trans PHILADELPHIA COMMON PLEAS.

ferred same to defendant, who wrongfully ' Sidney v . Stevenson .

detains same.
Decided January 29th, 1870.

Answer substantially, a general denial. In
| In Pennsylvania an equitable mort

Nodemand by plaintiff from defendant gage cannot be created by a deposit

for the return of the goods previous to the of title deeds, but a Court of Equity

commencement of the action was shown . will not enforce their return until the

After the case had been closed and
party depositing them has complied

summed up, the defendants requested the
with the agreement under which they

are held .

privilege of calling Prowler as a witness,

which request was denied . It was urged
Bill filed by plaintiff praying that de

on appeal that there was no evidence to tendant be compelled to surrender a deed

support the finding of the jury , that de
for a tract 0.. land, of which plaintiff is

owner.

fendant was not a bona fide purchaser ;

that the judge erred in refusing to direct a
It sets up that the deed was left with

judgment for the defendant,• no demand
defendant, until such time as plaintiff

having been shown that a new trialshould
should demand it, a demand and refusal.

begranted by reason of the judge's refusal
The answer sets up that the deed was left

to permit Prowler to be sworn after case
with defendant upon an agreement that

was closed .
he should hold it until plaintiff repaid

certain loansmade him by defendant, and

Lewis Saunders, defts. atty.

Thomas Darlington, pltffs. atty.
that themoney louned had not been re

turned .

Held ,on appeal, That in case the de- To this answer no reply is made, nor is

fendant was not a bona fide holder , no the truthfulness of its averments in any

demand before suit was necessary, and by way qnestioned.

the finding of the jury the character of Held , The prayer of the bill is sought

defendant's title is declared and no de- to be enforced upon the ground, that ad

mand was necessary . That the refusal mitting the truth of the case made by the

ofthe judge to allow Prowler to be sworn defendant, the contract is, atmost, an at

was entirely in the discretion of the judge tempt to maintain an equitable mortgage

and not reviewable by this court, and , by a deposit of the deeds as a security for

further, that although the evidence tend-'money loaned, which cannot be done

ing to show the defendant was not a bona Bowers v. Oyster, 3 Penna., 239, decides

fide pur. haser was very slight, there were that there can be no such thing as a valid

circumstances tending to establish the and efficacious parolmortgage in Pennsy !

bad faith of the purchase , and it cannot , vania ; first, because it is contrary to the

be said by an Appellate Court that it was statute of frauds and perjuries, and sec

not suflicient for the purpose. It is im - ond , the recording acts and the act pre

possible for Appel ate Courts to reproduce ' scribing the mode of proceeding to enforce

the trial as it occurred . The jury have payment of debts due upon mortgage

the auvantage of seeing and hearing the stand in the way of giving effect to a parol

witnesses, and are best able to judge of mortgage. A contrary doctrine had been
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taken for granted in the case of Reikert ! whichever has accredited hinn must

9. Madeira , 1 Rawle, 325 ; Shietz v. Deif- bear the lo88.

fenbach , 3 Barr , 233, reaffirms the doc Sur rule for new trial.

trine of Bowers v. Oyster. Action to recover fruin defendants who

This case gives rise to no such were stock brokers, the value of 300 shares

question . The defendant does not claim of the stock of the Pacific Mail S :eam :

thatthe deposit of title deedswith him , to ship Compiny, which had been sold and

be held until the money loaned to the negotiated with them by one Charles A .

plaintiff is reraid , in any proper sense con - Harte , a clerk or book-keeper in the em .

stitutes him a mortgagee of the premises ; ploy of the plaintiffs. Harte had garved

nor has he in any way sought to enforce the confidence of the plaintiffs ,and by

his claim as a valid claim against the means thereof had access to their box in

Jand. the vault ofthe Central Bank, from which

The single question is, can the plaintiff he stole the certificates of the said stock,

successfully invoke the aid of a Court of and without plaintiffs' knowledge parted

Equity to enforce the return of his deed , with them to the defendants.

before he has complied with his agreement Upon the trial the plaintiff's proved

with the defendant. The familiar p inci- their property, the theft o . Harte , and

ple , that every one must come into equity the conversion of the securities by defend

with clean hands, applies here with all its ants.

force ; no man being entitled to claim to Upon the part of the defendants it was

have equity awarded to him who is not mainly contended , that the certificates as

himself ready to do equity, and who does made and endorsed , were negotiable in

not proffer to do it. It is clearly contrary struments, made so by the customs of

to that which is conscientions and just to their peculiar business.

aid a party to violate his own agreement, They were made and endorsed as fol.

wherehy he has taken an advantagº, and , lows:

in this case, a large pecuniary advantage, No.51694 . (Vignette.) 100 shares.

to himself. The deed in question wasde- PACIFIC MAIL STEAMSHIP COMPANY, )

rosited with the defendant, to hold until | New York, Oct. 15 , 1872.

the plaintiff would comply with his obli- ! Be it known that Joseph J. Lawrence

gation to repay the money,which had been is entitled to one hundred shares of one

loaned on the faith of this deposit of the hundred dollars each in the Capital Stock

deed , and the promise of repayment. of the Pacific Mail Steamship Company,

There has been no repayment, nor an offer transferable only on the books of the Com

to repay. The plaintiff must, therefore , pany by him or his attorney on surrender

be left to seek whatever legal right he of this certificate.

may have, having no standing in a Court P .McG . BELLOWS,

'of Equity. Vice- President.

Bill dismissed . Theo. T . Johnson ,

Opinion by Allison , P . J. Secretary.

| (Written in red ink, across left of face.)

FRAUD . INNOCENTPARTY. | Registered and countersigned this 15th

PHILADELPHIA . COM day of October, 1872, one hundred shares.

MON PLEAS. U . S . Trust Company of New York.

Aull et al. vs. Colket et al. W . DARROW SUTY,

Decided January 29th , 1876 .
Registrar of Transfers.

(Stamped in blue ink.)
Where one or two innocent persons Cancelled March 25 , 1873.

must suffer by the fraud of a third , ( Endorsed on certificate .)
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Co.

Know all men by these presents that out to the satisfaction of a jury, might

for value received, I have, and by these determine the case . We cannot say that

presents do bargain , sell ,assign, and trans- the case was so destitute of evidence that

fer unto — shares of the Capital Stock this should not have gone to the jury. It

of the Pacific Mail Steamship Company, was taken from them and therefore with

standing in - name on the books of out determining in any way the question

said Company (and represented by within as to the negotiability or transferability of

certificate ), and do hereby constitute and the instruments, we see sufficient error to

appoint — attorney, irrevocable, for justify a new trial in so important a case ,

- and in — name to transfer the and the rule must accordingly be made

said stock, with power, one or more attor- absolute .

neys, under for the like purpose to Rule absolute.

make and substitute - Opinion by Elcock , J .

Witness — hand and seal the 21st

day of Oct., A . D . 1872 .
INSURANCE.

" JOSEPH J . LAWRENCE.
N . Y . COURT OF APPEALS.

In presence of
Bush , respt. v. Westchester Fire Ins.

A . T . YEATES.
Devided January 18, 1876 .

The jury were instructed that the cer
The authority of an agent to receive pro

tificates in evidence were not negotiabl• posals fom insurance and countersign

instruments by law , and that defendants and deliver policies, cannot be held to

acquired no title thereto. The verdict extend to adjusting losses or waiving

wasaccordingly in favor of plaintiffs for proofs of loss, and binding the company

Over $ 30,000 .
to pay without them ,

Thedefendants' counsel upon the trial, This action was brought upon a policy

however, requested that the jury be in - of insurance which provided, among

structed as follows: other things, that the insured, in case of

“ If the jury find that these certificates. I loss, was to immediately render a partic

with bills of sale and powers to transfer war account thereof to the company, and

executed in blank, were pledged to the when property should be damaged to

defendants for value and taken by them forthwith cause it to be put in order, and

in good faitis, and that the loss to the furnish an inventory of the goods dam

plaintiff's was the result of their own neg- aged to the company.

ligence in not filling up the blan is in the A loss having occurred, proofs of loss

bills of sale and powers to transfer, with were forwarded to defendants, who after

their own names, and of their misplaced wards notified plaintiff that they were not

confidence in theman who pledged them accepted on the ground that he had not

' to tne defendants, then this loss must be complied with the conditions of the policy,

borne by the plaintiffs, who, by their neg- as to giving a particular account of the loss

Jigence in not filling up the blanks, and to the company, and furnishing an inven

by employing and trusting such personi tory . It was conceded on the trial that

with the certificates in such a condition this condition had not been complied

enabled him to commit the fraud ." with , but plaintiff claimed that it had

Hold , Under the rule laid down in been waived by the defendant. Plaintiff

Mundorff v. Wickersham , 13 Smith , 87 proved that immediately after the fire tho

" that where one or two innocent persons ingents of other companies, who had poli

must suffer by the fraud or negligence of cies on the property , examined the stock

a third , whichever has accredited him ind books, and estimated the damage, and

must bear the loss ;" this point, iſ made agreed that the luss exceeded the amount
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insured . That Straight, one of defend- / liable individually to such third per .

ant's local agents, acted with them and son .

concurred in their conclusion , and ex- Appeal from judgmert entered upon

pressed himself satisfied that the loss was the verdict of a jury.

double the insurance. Defendant ob - Plaintiff was employed as a real estate

jected to all this evidence on the ground broker by defendant, who acted for him

that Straight's authority was not proved . self and one W ., in whose behalf defend

There was proof that Straight and his ant declared himself authorized to act to

partner were localagents for issuing poli- find a purchaser för premises which be

cies , but no proof that they had ever longed to them in common .

acted for defendant in adjusting losses or Plaintiff found such a purchaser, be

waiving conditions before the occasion in tween whom and defendant, Charlick , an

question , or that they were agents of de - oral contract of sale was made, the terms

fendant for any other purpose than as of which were mutually agreed upon .

stated . Thereupon an attorney was employed who

The judge charged the jury in sub - drew up a written contract in conformity

stance that, so far as the local agents as with theagreement The purchaser stood

sumed to act for the delendant in waiving ready and willing to perform his part of

proofs of loss , plaintiff had a right to in - the agreement, but it seems defendant

fer that they had authority to act. That was disinclined to sign the contract, and

if either of them said it was all right, and that the same was not consummated and

the loss would be paid that would be a eventually fell through .

waiver on the part of the defendant. For his commission in finding a pur.

Jeremiah McGuire for respts. chaser plaintiff sues

Rufus King for applts. Defendant W . died pending the action .

Held , error. That the authority of an The jury, under a charge presenting the

agent to receive proposals for insurance question as to whether the contract was

and countersign and deliver policies, can - a joint one or not, and that unless it was

not be held to extend to adjusting losses, plaintiff could not recover, found for

or waiving the stipulated proofs of loss, plaintiff.

and binding the company to pay without Luther R . Marsh , for resp't.

them . Themere fact that such an agent || Beach & Brown, for appl't.

assumes in a particular case to do these
On appeal,

acts, does not establish his authority . I
Feld , The proof of the fact, as found

Judgment of General Term , affirmingh
rming by the jury, that Charlick was author

judment for plaintiff on verdict reversed
ized by W . to act in his behalf is sufficient

and new trial ordered.
to establish as against Charlick the joint

Opinion by Rapallo, J. contract alleged.

JOINT CONTRACT. But even if Charlick ’s representations

as to authority were not such as that they
SUPREME COURT, GENERAL TERM, FIRST

RST would have bound . W . had he been living;

DEPARTMENT.
yet Charlick would have been so far bound

Dennis, resp't, v . Charlick , Survivor, by his representations as that a recovery

& c., applt. could have been had against him . For if

Decided December 6th, 1875 . they had been intrue they would still

Where one of two persons employs a dout
doubtless be liable individually undersec

third to act in the joint interests tions 136 and 274 of the Code, since the

of the two, representing that he is jury found that they had in fact been

authorized to bind the other, he is made.
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And the fact, as found by the jury, that answer, setting up the bankruptcy of the

under defendant's instruction plaintiff had | Co., and the assignment to the assignees,

brought a purchaser to him who was and concluding as follows : “ Wherefore

ready and willing to purchase,would en - these respondents submit that the said

title plaiutiff to recover.
petitioners had not, at the date of the

Judgment affirmed .
filing of the said petition, if they ever

Opinion by Davis, P . J.; Brady, J.,
had, any right to the possession of any of

and Daniels, J., concurring.
the property of the said B . H . & E . R . R .

Co.," and particularly to the prcperty in

JURISDICTION . question .

DECISION OF STATE COURT. | At the April Term , 1872, a decreewas

WHEN NOT REVIEWABLE. ordered in favor of the receivers, and the

U . S . SUPREME COURT.
cause continued.

Long and Watson , plffs. in error, v . On the oth of August, 1872 , the as

Converse, et al., difts. in error.
signees in bankruptcy, filed in the cause ,

Decided October Term , 1875.
a paper addressed to the court, in which

they represented that, “ having read the

In an action for the recovery of property ,uy; proposed decree against George W . Long
it is not sufficient to give this Court
jurisdiction to review , on a writ of and John C . Watson , ordering them to

error, the decision of the highest court surrender and deliver up to the receivers

of a state, that title in a third party , the property described in the petition,

acquired under a United States statute , we do assent to said decree,” & c . On

is set up to defeat the plaintiff's claim ; the 5th or Muy 1873. a decrea in f
arm ; the 5th or May, 1873, a decree in form

the defendant himself must claim title

under n statute (R . Š., 709.)
was entered, in which it was found as

a matter of fact, that * * * * the right

Error to the Supreme Judicial Court to the possession of and the title to the

of Massachusetts. property mentioned are now in the peti

n Angust k , 187 , the defendants in tioners, notwithstanding the amended

error were appointed receivers of the B . answer of the said defendants, and the

1!. & E . R . R . Co. alleged adjudication in bankruptcy, and

On the 1st of March, 1871, the Com - the subsequent assignment therein ."

many was adjudged a bankrupt and an Thereupon it was decreed that the re

assignment covering all its property pos- ceivers recover, & c., & c.

sessed on the 21st of October, 1870 , was Held , Our jurisdiction in this casc de

made, under the provisions of the bank - pends upon the effect to be given to that

rupt act, to assignees. provision of the judiciary act (Rev. Stat ,

On the 20th of September, 1871, the 709),which authorizes this court to re-ex

defendants in error filed a bill in the amine the decisions of the highest court

·Massachusetts Court against the plaintiffs of a state in certain cases where any

in error, to recover certain bonds of the title, right, privilege or immunity is

city of Providence, which , it was alleged , claimed under ” any statute of the United

belonged to the R . R . Co., butwhich the States.

Company had wrongfully transferred, That Long and Watson did not claim

through one of its officers, to the plain - under the assignees in bankruptcy ; that

tiffs in error. The plaintiffs in error they set up the title of the assignees, not

answered the petition, denying substan - to protect their own, but to defeat that of

tially all its allegations.
the receivers ; that they claimed adversely

Subsequently , on the 27th of June, to both the receivers and the assignees,

1872 , they filed an amendment to their and that they , therefore, claimed no title

bu
t

sa
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ti
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right, privilege or immunity under the in and by which, after disposing of other

·bankrupt law . portions of his property, he bequeathed

Case dismissed for want of jurisdic - and devised two seventh parts of the rents

tion . to his wife in lieu of dower,and the other

• Opinion by Chief Justice Waite. five -sevenths to John T ., Catherine, the

|wife of oneHugh Kelly, Mary Ann, Mar
LEASE .

garet and Josepbine. Mary Ann married

N . Y . SUPREME COURT, GENERAL TERM , William A . Smets, who inherited the

FIRST DEPT. |wife's interest in the leasehold property

Isaac Dayton , Public Adm ., & c., respt.,
from her.

agst John McCahill and Virginia P . The lease of 1858 aforesaid , which was

Kelly, Executrix, & c., applt.
a renewal of a lease executed in 1837,

December 30 , 1875 .
provided that in case the parties to whom

When one of joint lessees receives rents
the term created by the lease was granted

under theauthority created by a lease,
were not entitled to the renewal aforesaid ,

and upon the strength of the title of
the same should be void .

the lessces, he has no right to retain The real groundsof defence of the ac

the money on the ground that the tion were that the plaintiff, as adminis

lease was a nullity . trator of William Smets,was not entitled

• The appeal in this case is from a judg . Ito any of the rents accruing upon the

· ment recovered in favor of the defendant, lease, for the reason that parties to the

John McCahill, dismissing the plaintiff 's |lease of 1858 were not the parties entitled

complaint as to him without costs, and to renew the prior lease.

in favor of the plaintiff against Virginia Moses Ely for applt.

P . Kelly, as executrix, for $ 5 ,538.45 and Thomas Brackenfon for respts.

costs , in an action for an accounting. Held . The executrix seems to have col

The complaintalleged that one William lected and received the rents under the

Smets, who died intestate, was the owner authority created by the lease, and upon

of one-fifth of the rents of certain the strength of the title of the lessees

leasehold property in East Broadway, in named in it. After going so far as to re

the city of New York , by reason of a one- cover themoney in that way it would be

fifth ownership in a certain lease dated difficult to advance any well grounded

1858, leasing said property theory which would justify her in return

to said Smets and others. ing it. The collections were evidently

. The answer is substantially a general made upon the assumption that the lease

denial on the part of defendant McCahill hold estate had been lawfully taken and

and also on the part of the defendant Vir vested under the lease , and that ought to

ginia P . Kelly , as executrix of Hugh be sumhcient to preve
entrix of Hooch be sufficient to prevent her from main

Kelly , deceased, except that she, answer. taining ,
taining her claim to return the money

ing separately , admits the receipt by her
her collected as the shares of theothers named

of rents accruing from
in it. Tne collections were evidently

the property

aforesaid .
made upon the assumption that the lease

hold estate had been lawfully taken and
The original lease of the premises was

vested under the lease , and that ought to
assigned in February, 1826 , to Thomas

be sufficient to prevent her from main
Wymbs.

taining her claim to retain themoney col
The term created by it expired on May lected

lected as the shares of the others named
1st, 1837 , but it contained a covenant forlin it as no adverse right to it nad been

renewal. Thomas Wymbs died in 1830 ,l advanced or maintained on the part of

having first made and published his will, any other person .



NEW YORK WEEKLY DIGEST. 35

But held , further, that the case does not they had the promise of aid in completing

show any real infirmity in the title made it.

by plaintiff to the money as the personal
But it was proved to the satisfaction of

representative of Smets.
the referee that the contractor had agreed

that defendant might complete the work ,

Judgment affirmed. and the other fact became wholly unim

Opinion by Daniels, J. ; Davis P . J., portant.

and Brady J. concurring .
Defendant insisted that plaintiff was not

entitled to recover for the reason that the

MECHANIC'S LIEN . DEFENSES. contractors had never completed the build .

N . Y . SUPREME COURT,GENERAL TERM ,ling , and no valid reason was shown for

FOURTH DEPARTMENT.
not completing it.

And 2d. Plaintiff had not shown that

Wheeler vs. Schofield . the materials furnished by him and used

Decided January , 1876.
in the construction of the house, were

A party furnishing a contractor ma
furnish d with the knowledge or consent

terials, & c., is not bound to notify
of the owner.

owner of property in order to get and the contractors to continue work on the
Held , That after plaintiffs had allowed

enforce his lien .
building for a month after the timespeci

Where building was to be completed in fied in the contract, it was too late for him

one year, party may extend time ver- to insist on performance on the day. A

bully - lien will hold , & c. party desiring to insist upon strict per

In January, 1873, defendant made a formance must take his stand promptly.

contract in writing, in and bywhich C & PL Held also, That it is not necessary that

were to build him a house and furnish a person furnishing material or labor to a

materials therefor, at an agreed price, and contractor should o ' tain the consent of

complete sime in good workmanlike man . the owner of the building , such a require

ner, on or before December 1st, 1873. ment would lead to great delay and no

The building was not completed by corresponding benefit . It is enough that

December 1 , 1873 . but with defendant' s the owner knows that labor or miterials

cousent C & P continue to work under said are being furnished to the contractor and

contract until January 8, 1874 , when C such owner does not object to it .

& P failed in business, and their work - / Judgment affirmed .

men struck, and defendant with the con - . Opinion by Mullin , P . J . ; Smith and

sent of C & P went on and finished up Gilbert, JJ., concurring.

the work .

Plaintiff, who had furnished materials
for said house to C & P filed a mechanic 's NEGOTIABLE PAPER - FRAUDU .

lien on the property , and this is an action LENT ALTERATION.

to foreclose it.

C testified on the trial, on the part of SUPREME COURT OF PENNSYLVANIA .

the plaintiff, that he and P did not aban Brown, pltff. in error, v . Reed defdt in
don the work , nor consent to allow de

fendant to finish the building,and hewas
error.

asked by the plaintiff*8 counsel whether Decided November Term , 1875.
the persons having filed liens had offered Negotiable paper issued in such condi
them assistance on the Monday after the

tion as to be easily susceptible of al
workmen had ceased to work on the build

teration amounting to a forgery,will
ing.

be enforced in the hands af a bona
The question was objected to , over

fide holder. But where, as in this
ruled , and witness answered “ that they

case, an instrument not purporting
had.”

Held , That the question asked witness
to be negotiable paper, but capablo of

above, was incompetent, but the admis being readily altered ,withoutuetec
sion of it was so immaterial that it could tion , into such, is signed , whether or

not harm defendant. It might furnish not the party signing was guilty of

a reason why the contractor would not be negligence, is a question of fact for

likely to consent to abandon the work if the jury.
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Error to Erie County. Action upon a Verdict was directed for defendant in

promissory note for $ 250. The plaintiff error.

it was proved , was a bona fide holder for
Tor

Held.
Held . That iſ the maker of a bill, note

válue without notice. Plaintiff in error

offered to prove the note was but a part of
for check issues it in such a condition that

an instrument, which , when he signed it , it can be easily altered without detection ,

was in the following form : lie is liable to a bona fide holder who takes

it in the usual course of business before

maturity ; he cannot be discharge from

his obligation by reason, or on aovount of

h .s own negligence, in executing and is

suing a note that invited tampering with.

It is the duty of themaker of the note to

guard not only himself, but the public,

against fraudsand alterations,by refusing

to sign negotiable paper,made in such

form as to admit of frandulent practices

upon them ,with ease and without ready

detection .

2 . But in this case the maker did not

sign what, upon its free , purported to be

à negotiable promissory note, but a con

tract by which he was to become an agent

for the sale of certain articles. Whether

there was negligence, was clearly a ques

tion of fact for the jury. The line of de

marcation, between the two parts might

have been so clear and distinct, and given

the instrument so unusual an appearance

as ought to have arrested the attention oi

any prudentman . But it may have been

otherwise . If there was no negligence in

the maker, the good faith and absence of

negligence on the part of the holder can

not avail him .

The cases of Phelan v .Moss, 17 P . F .

Smith , 59 ; Zimmerman v . Rote, 25 P . F.

Smith , 188 ; and Garrard v. Hadden, 17

Id . 62, are distinguishable from the pres

ent. In the two former, the party signed

a perfect promissory note,on themargin uty,

or underneath which was written a con

dition which , as between the parties,was

part of the contract, and destroyed its ne

gotiability ,but it could easily be separated,

leaving the note perfect. In the latter the
and that the paper, since it was signed ,

had been cut in two.
“ note was executed with a blank , by which

This proof was objected to , and ruled 'the amount might be increased without

out. a score to guard against such alteration .
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The evidence offered should have been from the 26th of April, 1872, and which

received
said sum hath been often demanded but

Judgment reversed , and new trial or- | refused."

dered. There was no allegation made that the

Opinion by Sharswood , J. furniture was the plaintiff's property,

ORDER OF ARREST.

though that may be reasonably in ferred to

N . Y . SUPREME COURT. - GEN'L TERM .

be the fact.

H . H . Morange, for applt in person.

First DEPT,
John H . Thedlock , for resp 't.

Henry H Murange, appl't, v . Albert G .

Waldron, respite
Held , That from the facts appearing

Decided January 28th , 1876 .
in the complaint there is nothing incon

Where the money may be received

sistent with the defendants receiv

and credited in an account and the
| ing the money and crediting plaintiff

balance of account afterwards paid | the amount so received on account and

as a mattır of general indebtedness | afterwards paying the balance due with

110 right of arrest exists under sub. any other funds subject to their use and

2 $ 179 of the Code
control. They appear to be consistent

To render the person liable to arrest with the existence of just such an under

under the above section of the Code standing. Receiving money for the ac

the ia enticalmmey received must be count and benefit of the plaintiff imposed

the property of the creditor.
a different obligation from the fact of re

Appeal from order setting aside execu | ceiving it to be paid over to him . The

tion against the person and discharging averments in the complaint do not show

the defendant from custody.
that the balance sued for was money

An execution was issued against the received by either of the defendants in a

person of the defendant upon the judg- fiduciary capacity. To render the person

ment recovered , because it was supposed liable to arrest under the provision of that

thu the action wis o le in which he might subdivision relating to money received in

be arrested according to subdivision 2 of a fiduciary capacity the identical money

$ 279 of the Code. Noorder of arrest received must be the property of the cred .

was obtained in the case , but the cause of itor. When the mo:.ey may be received

action set forth in the complaintwasalone and credited in account and the balance

relied upon to justify an arrest upon the of account afterwards paid as a matter of

execution .
general indebtedness no right of arrest

Judgment was obtained without appli- exists under Sub 2, § 179 of the Code.

cation to the Court for want of an Order affirmed with $ 10 costs and dis

anaser.
| bursements. But execution having been

The following facts were averred in the issued in good faith , order modified re

complaiot:
quiring defendant to stipulate not to bring

That the defendants were auctioneers, action for false imprisonment.

and as such sol and delivered for the ac- Opinion by Daniels, J .; Davis, P . J .

count of the plaintiff divers pieces of fur- and Brady, J. concurring.

niture.

That “ the defendant received for the
PAYMENT. STOCK -BROKING .

account and benefit of the plaintiff in
ACCOUNT STATES.

their capacity of anctioneers the sum of
N . Y . COURT OF APPEALS.

$221.78 , and that there remains due and Quincy , respt., v. White (impleaded ,

owing from the defendits to the plain -! etc.) applt.
till thesum of $ 210.67 with the interest Decided December 14th , 1875.
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A voluntary payment cannot be re- selling and buying the stock so as to avoid

covered. Fear of the result of an loss if possible.

arbitration is not DuRESS, and can . The referee, however, found with the

not affect the fuct of its beingmade plaintiff that the arrangement was jo 'nt.

voluntarily.
and that upon the failure of Y. plaintiff

A person selling pledged stock - under
only agreed to car! y one-third of the stock

the rule ” may purchuse it himself . I .
y until it fell to 95,when defendants were

It is not sufficient proof of the cor- to take and pay for it.

cctness of an account when present. ! On July 230 H . & Co. gave appellant

ed , that no objection ismade; enough
and W . a written notice that they should

must be shown to justify such an in

ference .
hold them jointly liable for the whole ac

count. Upon receipt of this notice W .
It is not PER SE unlawful as against

public policy for several persons to
proceeded after notice to sell at the public

to unite in speculating in a particu
|board 7 ,100 shares of the joint stock upon

lar stock . As to whüt kind of com - which he had loaned H . & Co., aſte: July

bination would be unlawful QUÆRK . 15th , 95 per cent of the par value, and

This action was brought to recover a
upon the sale he purchased in the stock ,

balance of account claimed to be due H .
with the concurrence ofappellant,leaving

& Co., of which firm plaintiff was a mem
| a deficiency of $ 5 ,380,which he claimed

ber, and now holds the account iy as
of H . & Co., and cited them before the

signment. The parties are all stock brok- |
arbitration committee of the stock board,

ers. It appeared that in the spring of
but before the day to which the hearing

1870 W . & Y . arranged to deal in P . & R was adjourned , they paid defendant that

R . R . stock w th II. & Co. as their brokers. am
kers amount. This was allowed plaintiff, and

Appellant soonafter joined the enterprise ,
is included in the judgment. H . & Co.

and the business c ntinued until July | 50
sold the remaining stock in their hands

15th ,when the stock wasmuch depressed ana .
and made up a joint account again it the

and a heavy loss seemed imminent. Y parties, which was delivered July 28th ,

thereupon declared himself unable to re- and showed a large balancedue for which

epond to calls for margin . Appellant and Iplaintiff recovered.

W . each took and paid for one-third of Held , That the payment by plaintiff

the stock then in the “ pool,” which was voluntary, as fear of the decision of

amounted to over 80,000 shares, and the of the arbitration committee was not du

sum claimed in this action is substantially ress, and , having made it with full knowl

for lo :ses incurred in closing outthe other edge of the facts, the controversy as to

third . Defendant claim - d that the lia - that stock was ended , and the judgment

bility was not joint, that by the arrange- could not be recovered back.

ment between W . & Y . and II . & Co. thel It is to be observed that a person sell

former were to b . liable only for their re - ing pledged stocks “ under the rule ” ( so

spective shares, and that this arrangement called ) has a right to purchase himself,

was umchanged when defendant cam , in , as in the case of foreclosure of other liens.

and that on July 15th , when Y . failed , that On the 27th of July H . & Co. reudered

matters were c: mpromised by an arrange- to defendants an account as claimed by

ment tl:at defin autanıl W . should each them . The referee found that it was uc

take and pay for one- third of the stock , cepted approved. There was no

and thit II & Co., wine to assume the direct evidence of ai ceptance or ap .

other th rd , oud that delendant aid W . proval, and it only could be found as

Wir to iesit bin in curring it by loan . in i feronc from not objecting.

inx them money and manipulating and ' Held , That it could not have helict

nd it on est
objecting . Idet
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of an accountstated ,asthe circumstances . It is claimed by plaintiff that thedr.

to justify an inference of assent are not lendant is liable for the amount of the

• shown. To render an account presented notes aforesaid , on the ground that no

prima facie proof of correctness, there certificate bad been filed , that the capital

·must be enough shown to justify such an stock of the company (see Ch. 40, LiWS

inference. | 1848 , p . 56 ) had been paid in full, and

· It is not per se unlawful as against public failure to comply with the provisions of

policy for several persons to unite upon the statute .

a special venture of dealing in a particu- The complainant alleged the recovery

lar stock . of a judgment upon such notes against

As to what kind of combination for the Ophir Mining Company aforesaid , in

stock operations, or what means used in the Territory of Colorado.

pursuance of the purposes thereof, will be Subsequently it was discovered that the

· deemed unlawful, quære. judgment aforesaid , was recovered upon

Judgment affirmed save as to $ 5 ,380 the loans by plaintiff to the Ophir Mining

and interest, being the deficiency upon Company, for which the notes aforesaid

the stock sold by W . were given .

Opinion by Church , J. And this motion ismade for the pur

| pose ofamending the complaint, so that

PLEADINGS, AMENDMENTS. same shall clearly state a cause of action

SUPREME COURT, GEN. TERM .
for the amount of the loans by plaintiff

First Dept.,
to the Ophir Gold Mining Company, i1.

Rocky Mountain National Bank of stead of, as now a cause of action on the

Central City , applt., v. George Bliss,
notes. The motion in the court below

respt.
was opposed on the ground, that themo

Decided Jan . 25, 1876 .
tion sought to charge entirely the . 1150

of action .

An order denying a motion to amend al 2 . On the ground that a new action on

pleading is appealable.
the loans would be barred by the statute

An amendment changing a cause of

action upon ceriain notes to an action |
of limitations.

to recover certain loons for which thel The court below denied themotion to

notes were given , cannot be requrded amend, from which order tliis appeal was

as the substitution of a new cause taken .

of action . ! It was claimed on the appeal in behalf

Appeal from order of Special Term de- of respondents that the order was not ap

nying motion for leave to amend com - pealable.

plaint. J. Van Cott, for applt.

This action wasbrought to recover of. Robinson & Scribner, for respt.

the defendant as a stockholder of the Held , That under the later decisions of

Ophir Mining Company, the amount of the Court of Appeals this order must be

certain promissory notes upon which held appealable , (53 N . Y . 215; 29 N . Y .

judgment had been obtained in Colorado, 418; 53 N . Y . 322; 10 Abb. Pr. ( N . S .)

amounting together to about $ 7 ,000, 416).

madeby the OphirGold Mining Company Held further, That the court below

to plaintiff. The Ophir Gold Mining misapprehended the nature and object of

Company was incorporated under a gene- the amendment in regarding the proposed

ral act of the Legislature of the State amendment as the substitution of a new

of New York, provided for the incorpora - cause of action for that set out in the

tion of mining and other companies. ' complaint.
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The notes were the evidence of the in - the sale it was discovered that no guardian

debtedness, it is true, and yet as the in - ad litem had been appointed for defend.

debtednes was created simultaneous- ant’s wife, she being an infant. On the

ly with the notes, a recovery upon the ground that this irregularity would prevent

notes would be of legal necessity a re- his getting a good title, he sought to be re

covery upon the original indebtedness of leased from his bid , but his motion was

the company. Even under the present denied and he was ordered to take the

allegations of the company, proof of the title .

facts as they now appear would not be a The order further provided that the re

fatal variance, and it would be the duty feree should pay from the ten per cent de.

of the court at the trial to amend the posit in his hands the referee's fees, costs,

complaint in accordance with the facts expenses, & c , and hold the balance to meet

as they are now shown on the motion. any defficiency from the second sale, and

That it thus appearing that the amend that unless he completed the purchase the

ments would not have the effect to sub - judgment should be vacated and the aetion

stitute a new cause of action , the objection be prosecuted against his infant wife On

that the Statute of Limitations had run appeal to the General Term the order was

falls to the ground. modified so as to release defendant from bis

Order reversed and motion to amend bid , and ordering the referee to pay the cr.

granted. ponses of the re-sale , after the proceedings

Opinion by Davis, P . J . ; Brady and were perfected , ont of the deposit, and to

Danicis Justices, concurring. pay the balance to defendant, after deduct

ing costs, & c . Defendant failed to take

PRACTICE. FORECLOSURE SALE . the title and the judgment was set aside

N . Y . SĽPREME COURT, GENL. TERM , and proceedings taken in due form against

FIRST DEPT. the infant defendant, and on the entry of

Knight, respl, v . Maloney, applt . this second judgment a second bill of costs

Decided December 30, 1875. was taxed in full, which , with the expenses

Orier releasing defendant, building at of the second sale , the referee deducted

ve of his bid , and di- from the purchase money. On the ground

recting reforce to pay from the ten per that the order of the General Term re

centdeposit expensis of sale , feesand quired the deduction of only the expenses

expenses of re -sale ; defendunt enti- of the second sale, and not that defendant

tiêué only to the bulunce of deposit should pay two bills of costs, fees and ex .

after puying referee's fees and ex- |
- penses, defendant sought for an order re.

penses of first sale, attorney 's costs
quiring the referee to pay back the amount

and expenses of re sale .
deposited with him by defendant, and from

Improper entry of an order should beliepos

corrected by a motion to resettle the
the order denying the motion this appeal is

order.
taken .

Appeal from order denying motion for an
Jos. C. Hays, for respt.

order directing the referee to pay over cer
Jno. II. Hull, for applt.

tain moneys received by him as deposit on On appeal Held , That, as the order was

a foreclosure sale. entered, the appcllant was ertitled only to

This action was brought to foreclose a the balance left of his ten per cent, after

mortgage on certain property owned by de- deducting referee's fees, expenses of the

fendant and his sister. first sale, the attorney's costs and the ex.

Defendant, on the foreclosure sale , bid penses of the re -sale.

in the property , depositing with the referee If the order in any respectwas improper.

ten per cent of the purchase money. After ly entered , the remedy for its correction
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ined it,isnot an elakang temple

was by a motion for its resettlement, and notice on plaintiff's attorney ; that the orig.

not for an order requiring the referee to inal undertaking was duly filed in the

act in violation of the terms of the former sheriff's office. But this is not a misrepre

order. sentation to this Court, nor does the affi.

Order affirmed without prejudice to a davit allege that no such original was filed ,

motion for a resettlement of the order of but only that somebody said so. That party

the General Term . may havemade the misrepresentations and

Opinion by Daniels, J. ; Davis, P . J., not the defendants' attorney. I cannot see

concurring. wherein the order of Judge Spaulding was

improvidently made. If it wasmade upon

PRACTICE. IMPROVIDENT ORDER. unfounded allegations of fact,which , had

MARINE COURT- CITY OF NEW YORK . they been true, would bave sustained it, it

A . Schlumpf v . Henry Downes, Jose was not improvidently awas not improvidently granted. The plain . .

Vilar et al.
tiff has mistaken his remedy. If he had

Decided January 27 , 1876.
served notice of exception by holds the

sheriff liable. If his proof of having given
An order made upon unfounded alle- 1)

gations of fact, which, had they been
such notice is missing, his application

true, would have sustained it, is not should be to supply that. If the original

improvidently granted .
undertaking is necessary, his application

This was an action in which an attach
should be to supply that loss. In either

ment was issued against property of de
case I do not see any reason to disturb the

fendants, in which J. & P . Vilar appeared
order of December 28 . If he claims that

by attorney, and on December 23, 1875 ,
no original bond was ever filed , he must

caused to be served on Sheriff an under .
allege and prove that. He has very clearly

taking on part of said defendants to vacate
done neither.

and set aside said attachment, and on same
Motion denied.

day served copy on plaintiff's attorney.
Goepp, J .

Plaintiff's attorney did not except to suffi. PRACTICE . NUISANCE.

ciency of the sureties within three days. N . Y . COURT OF APPEALS.
These facts appearing by affidavit of one of | Campbell et al. respts. vs. Seaman applt.

defendants ' attorneys, the Court did, hyal Decided January, 18 , 1876 .

ex parte order, on December 28, 1875, Running brick with anthracite coal

vacate and set aside said attachment as to freel iš a nuisance.

property of J . & P . Vilar. Plaintiff's attor . A refusal to grant an injunction is ap

ney then obtained an order to show cause pealable .

why said order of December 28, 1875 A judgment claimed to be broader and

should not be set aside as improvidently
more unlimited than the report of a

made, for that the same was obtained by
referee authorizes, can only be cor

rected on motion to correct or set
misrepresentations.

aside the judgment, it can not be
T. Darlington , for plaintiff

corrected on appeal.
Brown & Rube, for defendants Vilars. An appeal heard at General Term by

Held , The order to show cause does not three Judges can , after the death of

specify in what respect the order dated one, be decided by the other two.

December · 28, 1875 , was improvidently . This action was brought to recover

made, por by what alleged misrepresenta - damages for injuries done to plaintiffs'

tions it was obtained ; neither does the property, and for an injunction restrain

affidavit on which the order to show cause ing defendant from manufacturing brick

was obtained set out any such misrepresen - on his own premises by means of mi eral

tations. It seis out that defendant served ' coals. It appared that plaintiffs are the

yo, eit
h
,

or
ho
se

hin
three one of

cep
t

way .

acided
Jall wit
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owners of certain real estate upon which iffs purchased the adjoining land. One

they had erected an expensive dwelling cannot erect a nuisance upon his land

house in 1857, and since then they have adjoining vacant lands owned by another,

been engaged in improving and beautify- and thus measurably control the uses to

ing by grading, terracing , laying outroads which his neighbors' land may, in the fu

and walks,and planting trees and shrubs, ture, be subjected.

both ornamental and useful. Defendant It appeared that from 1840 to 1853 no

owned a brick yard which adjoined bricks were burned upon the defendant's

plaintiffs' land, and was about 1,320 feet premises ; that bricks were burned there

south of their dwelling house,and 567 feet Irom 1853 to 1857 ; that the brickyard

south of their woods. Defendant, in was ploughed and used for agricultural

burning brick, used anthracite coal, and purposes from 1837 to 1867 ; that plaint

during the burning of a kiln sulphuric iffs objected to the brickmaking before

acid gas, which is poisonous to vegetation , this suit was brought.

was generated in quantities, and when the Held . That no such acquiescence in

wind blew from the south ,while the kilns the nuisance by plaintiffs wis shown as

were burning, this gas was carried upon would be a bar to the relief sought; that

plaintiffs' property,and had, after repeated defendant could not claim a right by pre

attacks,destroyed many of plaintiff's ' vrna- scription, as, if such right could be thus

mental trees, and had injured their grape acquired , there had not been a continuous

vines and plum trees. It also appeared user and exercise of the right, by which

that defendant's property had been used alone it could be established.

as a brick yard at intervals before plain - ! It was claimed that the portion of the

tiff's purchased their property, and for judgment awarding an injumction, was

more than twenty years.
broader and more unlimited than the

6 . W . Miller for applt.
report of the reſerce authorized .

G . P . Jenks for respis.

Hell, That the error, if it existed , could

only be corrected on motion to correct it ,

lleld , That the burning of the brick or to set aside the juilgment ; it could not

with anthracite coal for fuel was a nuis
be corrected on appeal.

ance, and plaintiffs were entitled to an in It appeared that one of the judges who

junction restrainirg defendant from the heheard the appeal at General Term , died

use of the same; that an injunction was before th
before the decision was made, and the ap

the proper remedy for plaintiffs, as an ac
peal was decided by the two remaining

tion at law was not an adequate reinedy. lindoes, and this appeal is from that deci

An injunction can be demanded to pre

vent irreparable injury , interminable liti
sion .

Held . That the decision was properly

gatioli and a multiplicity of suits, and its made, as two judges can hold a General

refusal in a proper case would be error to Term . 2 Lans, 499.

be corrected by an appellant tribunal. Judgment of General Term , affirming

The granting or refusal of it is a matter judgment for plaintiffs, entered upon re

of grace only in that it rests in the sound port of referee , affirmed .

discretion of the Court,and if that discre. ! Opinion by carl, .

tion is improperly exercised , the error can REPAIRS.

be corrected on appeal. The fact that the CONNECTICUT SUPREME COURT or ER .

brick burning wasnot continual, and that

the injury was only occasional, furnished Daniel Hatch and another agst Anna

no answer to the claim for an injunction . / Stamper.

It did not matter that defendant's prop . Decided January, 1875 .

erty was used as a brickyard before plaint- ' Lessee bound to make ordinary repairs.

RORS.
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Statute 1869 applies only to cases building which shall have been or shall
where the building becomes untenant- be, without any fault or neglect on their

able by reason of some sudden and part, destroyed or so injured by the ele.

unexpected calamity .
ments or any other cause as to be unten

Assumpsit for the use and occupation antable or unfit for occupancy, shall not

of leased premises brought to the Court be liable or bound to pay rent to the les

of Common Pleas of Fairfield County, and sor, lessors or owners thereof after such

tried to the Court, on the general issue destruction or injury, unless otherwise ex

with notice, before DeForest J . Judg- pressly provided by written agreement be

ment for the plaintiffs, and motion for a tween such parties.” It further provides

new trial by the defendant. The case is that the lessee may quit possession of the

sufficiently stated in the opinion. |leased building , surrender the same to the

Carpenter, J. : The plaintiffs leased to lessor, and require the cancellation of the

the defendant, for the term of one year, | lease.

an old two-story dwelling-house, the lower This statute manifestly has no reference

story of which she used for a millinery to ordinary repa irs, such as the lessee at

store, and the upper for a residence. The common law is bound to make. It ap

lease was by parol, the lessors agreeing to plies only to caseswhere the building be

repair the roof and water pipes, but comes untenantable by reason of some

nothing more. Around the windows, and sudden and unexpected calamity ; as

where an addition was joined to themain where it is wholly or partially destroyed

building, water came in during rain by fire, water, or by a mob, or other like

storms and damaged the defendant's cause. It was designed to relieve the

goods to the amount of several hundred tenant of the burden of paying rent after

dollars. The leakage also rendered the it had become impossible for him to use

occupancy of the house inconvenient in and occupy the premises leased .

other respects, making it damp, and to In this case the motion describes the

some extent unhealthy. Both parties re- condition of the building, states that the

fused to repair,and at the end of the tenth leakage “ might have been prevented by

month the defendant vacated thepremises proper repairs, and at no great expense,”

and tendered the possession thereof to the and expressly finds as follows: “ that

plaintiffs, which they refused to accept. said tenement did not become in fact un .

This suit is brought to recover rent for tenantable or unfit for occupancy from

the remainder of the term . the causes aforesaid , or from any other

The defendant claims that the leased cause, during the term of said lease.”

premises had become untenantable , that The case , therefore, is not within the

by the act of 1869 she was justified in va - statute ; and the court below , in deciding,

cating them , and that she was absolved upon the facts stated , that the defendant

from all liability to pay rent thereafter. was liable for rent, decidid correctly, and

It is conceded that by the common law , a new trialmust be refused .

. unless otherwise agreed , the tenant is

bound to make ordinary repairs. But it SA
& But it SALE OF GROWING TREES. IN

is claimed that the statnte referred to, in
TEREST IN LAND. STATUTE

the absence of a special agreement,charges
OF FRAUDS.

the common law in this respect, and ENGLISII REPORTS. COMMON PLEAS

throws the burden of making all repairs
DIVISION .

upon the landlord . Marshall v. Green .

The statute referred to is as follows : Decided Nov. 6, 1875 .

“ The lessee, lessees, or occupants of any' A sale of growing timber, to be taken
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away by the purchaser us soon as Upon these facts a verdict was entered

possible, is not a contract for or sale for plaintiff, leave being reserved to de

of land or any interest therein , with fendant to move to enter it for himself, on

in the 4th Section of the Statute of the grounds that the facts disclosed

Frauds.
right on the part of defendant to cut

Such a sale is within the 17th Section , I down and remove the trees.

and a portion of the trees having
been cut, thatwas an acceptance and A rule nisi had been obtained accord

actual, receipt of a part of the goods ingly.

sold , which madethe orul contract ofl Held , (by Coleridge, C . J.) If there was

sale binding within themeaning of la yulid sale of the trees,plaintiffmust

the Section . It is not denied that there was a verbal

Declaration . 1st count for trespass to contract, and the question , therefore , is

land and cutting down certain trees of whether this was a contract which re

the plaintiff ; 2d, trover. Iquired to be in writing under the Statute

Pleas: Not guilty, not possessed , leave of Frauds. The first question is whether

and license , & c., and a specialplea setting this was a contractwithin the 4th section ,

forth that the plaintiff had sold to de- as being a “ contract or sale of lanus, tene

fendant a la ge quantity of timber trees ments or hereditaments, or any interest

growing upon the land,with liberty to the in or concerning them .” If the matter

defendant to go on the land to remove were res integra, I should be inclined to

the trees, and that the acts complained of think that the words of the Statute were

were done in pursuance of the agreement, never meant to apply to such a matter as

and with the privity and consent of plain - this at all, but referred only to such in

tiff. Issues thereon . teiests as are known to conveyancers. It

On the trial it appeared that plaintiff is, however, too late to maintain this view

was the owner of the land upon which now .

the timber was growing; that negotiations . It is clear on the decisions that there

having been had between plaintiff and de- are certain natural growths which , under

fendant as to the purchase of the timber certain circumstances, have been held to

by the latter , and some controversy hav - be within the Section . It is difficult to

ing arisen as to the number of trees, the lay down a rule which can stand the test

parties, on February 27th , went over the of every case.

ground , viewed the trees, and contracted I find the following statement of the

orally that defendant should take 22 trees law with regard to this subject, in the

at 26£., the trees to be gotaway as soon notes in Williams'Saunders upon the case

as possible . of Duppa v. Mayo, p 395.” The princi

The defendant entered and commenced ple of these decisions appears to be this,

to cut the trees upon the 2d of March . that wherever at the time of the contract

When six trees had been cutthe plaintiff it is contemplated that the purchaser

countermanded the sale and demanded an should derive a benefit from the further

alteration of the terms before allowing growth of the thing sold from further

the remaining timber to be felled . Never- vegetation and from the nutriment to be

theless defendant felled the balance, and, afforded by the land , the contract is to be

notwithstanding a notice from plaintiff to considered as for an interest in land ; but

the contrary, subsequently removed the where the process of vegetation is over, or

whole. the parties agree that the thing sold shall

Before the plaintiff had countermanded be immediately withdrawn from the land ,

the sale , the defendant had agreed to sell the land is to be considered as a mere

the stumps and tops to a third person. Warehouse of the thing sold , and the con
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tract is for goods sold. This doctrinehas ownersbip by selling the tops and stumps

been materially qualified by later deci- - the words of the section having received

sions, and it appears to be now settled all the fulfilment the subject matter was

that, with respect to emblements or fruc- capable of.

tus industriales, & c ., the corn and other
growth of the earth which are produced Held , (by Brett, 1. There are certain

pot spontaneously , but by labor and in
tests applicable to peculiar cases. Where

dustry, a contract for the sale of them
the subject matter of the contract is grow

while growing,whether they are in a state ing in the land at the time of the sale,

of maturity or whether they have still to then if by the contract the thing sold is to

derive nutriment from the land in order
be delivered at onceby the seller, the case

to bring them to that state , is not a con
is not within the section ; where, although

tract for the sale of any interest in land, the thing may have to remain in the

but merely for the sale of goods.” ground some time, it is to be delivered by

The propositions so laid down,asapplied
the seller finally, and the purchaser is to

to the present case, seem to afford a very
have nothing to do with it until it is

clear and intelligible rule. Here the con
severed , the case also is not within the sec

tract was that the trees should be got
tion . Then there comes the class of cases

away as soon as possible, and they were
where the purchaser is to take the thing

almost immediately cut down. Apart away himself. In such case where the things

from any decision on the snbject, and as a are fructus industriales, then , although

matter of common sense it would seem ob - they are still to derive a benefit from

vious that a sale of twenty -two trees to be the land after the sale, in order to

taken away immediately was not a sale of
become fit for delivery, nevertheless it is

an interestin land, butmerely of so much merely a sale of goods, and notwithin the

timber. It seems to me, therefore, that
section. If they are not fructus indus

both common sense and authority com iriales, then the question seems to be

bine to show that this was not a contract whether it can be gathered from the con

for an interest in land within the Section. tract that they are intended to remain in

the land for the advantage of the pur
2 . The remaining question is whether

chaser,and are to derive a benefit from so
this contract was within the 17th section.

remaining ; then part of the subject mat
This depends on whether there was here

ter of the contract is the interest in the
an acceptance and actual receipt of part

|land , and the case is within the section .

the goods.
But if the thing, not being fructus indus

It was very early determined that antriales, is to be delitriales, is to be delivered immediately ,

actualmanual receipt of the article was whether the seller is to deliver or the

not necessary, but thi.t a constructive re- buyer
buyer is to enter and take it himself, then

ceipt would do. Here six of the trees the buyer is to derive no benefit from the

were cutdown before the sale was coun -land and conseon
land, and consequently the contract is not

termanded , and at a time when it must for an interest in land, but relat| for an interest in land, but relates solely

be taken that that was done with the as- I to thing sold itself.
to thing sold itself.

sent of the owner. What more could

have been done short of actually removing Here the trees purchased were timber

the trees?
trees, and the purchaser was to take them

If anything short of actualmanual pos
immediately ; therefore, applying the test

session could be sufficient, all was done
last mentioned, the contract was not

that could be done. The trees were
within the 4th Section .

bulky, and could not well be removed. In regard to the question whether or

The defendant bud exercised an act of not there was an acceptance and actual
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receipt of a part of the goods, is the cas by injunction with the collection of

. with defendant. tuces.

It was concided on the argument tha 1 Petition for an injunction against the

there was an acceptance. In regard ti I collection of a school district tax claimed

the receipt, I should be inclined to sao be illegal : brought to the Court of Com

that where there is no actual removal o mon Pleas of Fairfield County. Upon a

the things sold , the question depends on emurrer the court (Brewster , J ) dismissed

this proposition , viz : that when there has the petition , and the petitioners brought the

been , during the existence of the verbal record before this court by a motion in

contract, for however short a time, an ac error. The points of law decided will be

tual possession of the things sold , and sufficiently understood without a statement

something has been actually done to th of the case.

things themselves, by the buyer which I Foster, J. It is quite unnecessary to

could only properly be done by an abso- the decision of this case to enter into any

lute owner, there is evidence to go to a discussion as to the puwers and duties of a

jury, of an actual receipt of the things court of equity to interfere by injunction

This case clearly comes within this propo i with the collection of taxes. The subject

sition .
has been before this court in several cases

Hela (by Grove, J .), It seems to me recently. ( Arnold v . Middletown, 39

that, in determining the question whether Conn . 401 ; Dodd y · City of Hartford . 25

there was a contract foran interest in land . | Conn . 232.) The case of Dodd v. City of

we must look to what the parties intended Hartford is on all fours
Hartford is on all fours with the case at

to contract for .
bar. The only ground of difference sug .

Ilere the trees were to be cut as soon as
gested is that in that case the plaintiíf

possible, but even assuming thes were not sought to protect his personal property from

to be cut for a month , I think the test being levied upon , and in this case the in

would be whether the parties really looked junction is asked to protect real estate.

to th ir deriving benefit from the land , or Weperceive no substantial reason why an

merely that the land should be in the liniunction should be granted to nrotect real

nature of a warehouse for the trees dur- estate from a levy that would not apply ,

ing that period. Here the parties clearly with equal force, to personal estate. If
never contemplated that the purchaser | there be any difference, the necessity for

should derive any benefit from the soil.
e soll. protecting personal property would seem to

If the contract had been for the sale of a
ale of a be the greater. A party might be deprived

young plantation, of rapidly growing tim - of personal chattels, even under an illegal

ber which was not to be cutdown until it taking and
een gown unin taking, and so be compelled to resort to an

had become substantially changed, and
ly changed , and action for damages as the only redress.

had derived benefit from the land, there Not so
le land , there Not so in regard to real estate . There

might have been an interest in the land , could be no amotion of that by any levy,

but this is not such a case. In regard to
valid or void . Thatwould remain in statu

he second question , I agree with my quo ante censum . If the preliminary pro

brethren .
ceedings were illegal and void , as in this

Rule discharged .
case they are claimed to be, neither the

TAXES. land nor the owner would be in danger of

CONNECTICUT SUPREME COURT OF any such injury as that the extraordinary

ERRORS.
|powers of a court of equity need be in

Samuel S . Rowland and others v . The
voked for protection.

First School District of Weston.

Decided January , 1857. We can give no countenance to the argu

A Couri of Equity will not interfere 'ment of the plaintiff's counsel impugning
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the authority of Dodd v . City of ijartford . issue upon the trial was whether the ag.

We think that case was correctly decided, signment of the judgment was to be made

and we regard the principles enunciated in after the payment of the first note or on the

it to be sound and salutary. If the plain . ayment of both.

tiff is correct in his claim if the proceed. It appeared , however, on the trial that

ings of the defendants are wholly upwar- subsequent to the maturity of the note in

ranted by la v , the injury impending is in suit it was transferred to plaintiff, and the

no sense irreparable , and there is ample judgment assigned to him also. There was

remedy in the courts of law . On the other no offer by plaintiff is assign the judgment

hand, should the plaintiff be mistaken , and at any time made,and when ,upon the close

should it finally appear that this tax bas of the case , the Judge was requested to

been duly and legally imposed, surely no charge that the plaintiff could not recover

court of equity should interfere. We dis - without such an offer, the request was re

cover, therefore, no sufficient grounds on fused and an exception taken to the ruling

which to rest the exercise of the extreme, thus made

though sometimes necessary, power of a Henry Daily, for respt.

court of chancery to stay proceedings by
D . M . Potter, for applt.
D

in juuction . (Hine v. Stephens, 33 Conn

505 ; Munson v . Munson , 28 Conn . 582 ;
Held , That the consideration he wbole

Sheldon v. Centre School District, 25 consideration -- of both notes was the assię n .

Conn. 221.) ment of the judgment. Assumin ., there .

fore , that the plaintiff's assignor bad the
There is no error in the judgment below ,

right to assign the judgment, alıbongh it

deprived him of the power to perform bis

agreement with the defendant,and that the

TENDER. plaintiff is in all respects his representative

or succeeds to his rights and obligations,
SUPREME COURT - GENERAL TERM .

it is quite clear that the defendant was en.

First DEPT. titled to the assignment of the judgment,or

Frederick L . Berringer, respt, v . Louis an offer to assign it, before any judgment

Wengenroth , applt. could be obtained against him . (Lister v.

Decided January 28, 1876.
Jewett, 11 N . Y . 456 .) If either party

would sue upon this agrcement, the plain
In an action upon the secona tiff for not paying or the defendant for not

notes, given upon consideration of transferring the one must aver or

the assignment of a judgment by the transfer and the other a payment or a ten

party receiving the notes, such as- der. (Payne v. Lansing, 2 Wen . 525.)

signment to be made upon the pay . The acts would , under the agreement,

ment of the notes, an offer to assign assuming it to be as claimed by the plain .

must be shown before a recovery can tiff's assignor, be necessarily concurrent or

be had. simultaneous — he defendant's readiness to

Appeal from a judgment on the verdict pay and the plaintiff's readiness to deliver

of a jury . the assignment.

In this case the plaintiff sought to recover ! The plaintiff should not have recovered

upon one of two notes given by the defend - without proving an offer to assign the judg.

ant to George Fuiling, the consideration ment.

for which was the assignment of a judgment Judgment reversed.

held by him against one W ., defendant's Opinion by Brady, J. ; Davis, P . J .,

brother. The firsi note was paid . The'and Daniels, J., concurring .

e a
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TOWN BONDS. REMEDY OF |levy and impose a tax for the payment of

said bonds. The bonds were issued as

required by the statuie .
HOLDERS.

N . Y . COURT OF APPEALS.
Defendant insisted that plaintiff's rem

edy was by mandamus, not by action.
Marsh , respt., vs. Town of Little Valley

applts. Cary & Jewell, for respts.

Decided February 1, 1876 .
Henderson & Wentworth , for applts.

Held . That the town is obliged to pro

A town is obliged to provide for the
' vide for the payment of the bonds, and

payment of bonds issued by them . that the amounts secured by them are not

in the nature of unliquidated demands,
If a town fails to pay its bonds, an which are required to be audited by the

action will lie against them , and it proper officers, but upon their face are ad

judgment is obtained , the board of mitted debts, and , in the hands of bona

supervisors are to assess, ievy, collect fide holders, lawful demands against the

and pay the same as other contin . town ,and upon a failureofthe officer ofthe

gent charges. town to pay the bonds an action will lie

against the town, which is a body corpo

When a party has a legal remedy, by rate, capable of being sold ( 1 R . S., 337,

action ,against a town, a mandamus
$ 12 ; 1 R. S , 473, § 95 ),and , if judgment

will not lie .
is obtained , it becomes a town charge,

which is to be laid before the Board of

Supervisor , an :l the amount assessed , lev
The repeal of theact underwhich town

lied and collected, the same a : other con .
lionds huve been issued , does not affect

the beads already issued , and the 100 .

tingent charges against the town (4 Lans.

€ 409 ; 5 id., 267; 2 T. & C ., 108 ).
holders have a vested right to collect

them thatcannot be iin paired .
Also Held , That as plaintiff had a clear

This action was brought upon three
llegal remedy by action against the town,

" Ja mandamuswould not lie (2 Hill, 45 ; 46
tour. bunds purporting to have been in

N . Y ., 9 ; 49 Barb ., 264 ).
issued in pursuance of chapter 590, Laws

of 1869,which legalized the acts and pro

ceedings of the electors at a special town
Also Held , That the repeal of the act

meeting, in the town of Little Valley. I
underwhich the bondswere issued (Chap.

Cattaraugus Co., which had previously
590, Laws 1869) by Chap. 21, Laws of

been held for the purpose of raising
1873 could not affect the bonds already

money to pay bounties for furnishing sub
issued ,and the holders have a vested right

stitutes, and authorized the board of town
to collect them , and this right could not

auditors to audit such claims,and author- |
|be impaired by any subsequent modifica

izing the issue of town bonds to eich
of town bonds to ich I tion of the statuite.

person furnishing a substitute as therein

provided . The fourth section of the act Judgment of General Term affirming

declared that said bonds should be legal judgment for plaintiff at Circuit al.

claims against the town , and the fifth firmed.

section made it the duty of the board of

supervisors, at any annual meeting, to ' Opinion by Miller, J .

pre
min

der

om
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NEW YORK WEEKLY DIGEST . ants, and order denying new trial af

firmed .

VOL. 2.) MONDAY FEBRUARY 28 . 1876. (No. 3. Per curiam opinion .

BROKER.

N . Y . COURT OF APPEALS. CONFLICT OF LAWS. WILL FOR

Miller, app'l, v . Irish , et al, respt.
EIGN JUDGMENT.

Decided Jannary 18th , 1876 .
N . Y . COURT OF APPEALS.

In an action against the vendor to re. Rice, exr ., & c., respt., v . Harbeson et al.,

cover brokerage on a sale of real es- applts.

tate, evidence that plaintiff was act- Decided January 18 , 1876.

ino' in the interests of the buyer 18 | Where a conflict arises between the laws

admissible.
of two States as to the distribution of

This action was brought to recover, for of personal property, the law of the

services of plaintiff, as broker in selling State where the property is situated

certain real estate for the defendants, and must control.

as attorney in reference to the sale. The The judgment of another State affect

complaint alleged that in the two capaci- l ing the distribution of the personal

tjes plaintiff did a series of acts for the property of a deceased citizen of this

defendants, at their instance, and for all
State, is of no effect as against the

of these acts plaintiff demanded payment
decree of a court of this state .

Where a will divides the whole of tes.
of a certain percentage of the purchase

tator's property into certain portions,
money of the property sold .

but was not properly executed as a

Upon the trial evidence was given tend will of real estate, and the heirs at

ing to show that plaintiff was acting in law recover the realty , they must re

the interest of the buyers; this was ob sort in the first instance to that to

jected to by plaintiff on the ground that it pay a mortgage upon it, but any de

related to occurrences after the comple ficiency will be paid from the per

tion of his contract as broker. The objec. sonalty.

tion was overruled . This was an appeal from an order of the

W . C . Burlon , for app't.
General Term reversing that part of a de.

cree of the Surrogate upon final accounting,
John Gaul, Jr., for resp't.

which directed that a mortgage upon cer

Held . No error; that the complaint set tain property belonging to plaintiff's testa

up one continuous service, and that the tor in South Carolina be paid out of the

extent of plaintiff's employment,the value personalty. Itappeared that plaintiff's tes.

of the services, having been put in issue, tator was a citizen of this State ,and that he

the evidence was admissible. died leaving personal property here and

Defendant also offered to prove an offer real estate in South Carolina , which was

to pay plaintiff for drawing the contract, mortgaged. By his will he directed that

and other papers. This evidence was re- his property should be divided , after the

ceived under objection . payment of debts and certain specific lega.

Held . No error ; that it being a part cies , into seven shares, payable to the lega .

of the transaction between the parties, it tees named . The will was proved in this

was proper ; thatit did not harm plaintiffs, State and in South Carolina, but in the lat

or have the effect to deprive him of a re- ter State only as a will of personal estate ,

covery of his compensation for drawing it not being properly executed as a will of

the papers. real estate under the laws of that State .

Judgment of General Term , affirming The heirs, in a suit in South Carolina, re.

judgment entered on verdict for defend - covered the real estate and obtained a de
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he

legislatnicipal com
corpo

cree that the mortgage should be paid by CONSTITUTIONAL LAW . TAXA

the executor under the will out of the per
TION .

sonal property . A citation was served upon

the holder of the mortgage to appear on the N . Y . COURT OF APPEALS.

final accounting, and he appeared and filed

his claim . The plain import of the will Weismer, app'lt., v. Tlie Village of

was that the property should be converted Douglas, respts.

into money and divided into seven equal
Decided February 1, 1876.

shares. If the mortgage should be paid as

directed by the Surrogate's decrce out of the legislature hasno power to author

the personalty , the bequests in the will ize a municipal corporation to take

would be defeated . The recipients of six stock in a private corporation , and

of the shares under the will would receive to issue its bonds in payment there

little or nothing, while the heirs at law , ofi

who, by the will, received but one share, The legislature cannet impose, or dele

would take nearly the whole estate. The gate, to a municipal corporation .

testator did not own the land in South Ca. power to impose a tax for a private

rolina when his will was executed . purpose.

Malcolm Campbell, for applts. The fact that interest has been paid

Richard O 'Gorman , for respt. and that a special tax voted to meet

the future interest upon void bonds,
Held , That to prevent the intent of the

does not estop a municipal corporü .

testator being defeated, the land in South tion from denying the validity of the

Carolina should be charged with the pay bonds.

ment of the mortgage, and in the absence

of evidence that it was insufficient, or that
This action was brought to recover the

amount due on certain bonds issued by
there was any difficulty in obtaining a full

indemnity , the holder of the mortgagewas
defendant under the provisions of chapter

properly required to resort thereto, and
837, Laws of 1867, which authorized

defendant, with the consent of
payment of the mortgage out of the personal

majority of its taxpayers, representing it
property properly refused. That the judg

ment in South Carolina could not control,
majority of the taxable property, to isstie

but there being a conflict between the laws
and negotiate its bonds, and with the

of the two States the lex fori must prevail.
moneys realized therefrom to subscribe

As the personal property was not within for and take shares of the capital stock of

the State of South Carolina, or subject to
a manufacturing cor. oration located in

its jurisdiction, it was proper for the courts said village, and provided for taxation to

of this State to adindoe in reference there. meet the principal and interest of said

bonds. The corporation was organized
to , although such judgment affects real es

under the general manufacturing laws, to
tate situate in South Carolina.

construct and improve a water privilege,
In case there should be a deficiency upon

and to manufacture lumber, & c. By an
a foreclosure of the mortgage and sale of

act of the legislature (chap . $ 37, Lars of
the mortgaged premises, the holder of the

1867) it was authorized to purchase and
mortgage would still be entitled to resort

take title to land flowed thereby.
to the personal estate to collect the defi

ciency.
D . D . Niles, for applt.

Judgment affirmed. W . J. Welsh for respt.

Opinion by Miller, J. Held , That the legislature had not

power to authorize the defendant to take
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stock in a private corporation and to issuecers and agents,and even if the inhabit

its bonds to pay therefor, and that the ants of defendant were estopped by the

bonds so issued were void . Town ofGuil. acts proved, the defendant would not be

ford v. Suprs of Chenango Co. 13 N . Y ., affected thereby ; it is a political entity ,

143, distinguished . separate and apart from the inhabitants

The judge,at Special Term , found that of the territory within its corporate

the objects and purposes of the corpora - bounds. 12 Wall. 349 ; Alleghany City

tion, in aid of which the bonds were is . v. McClastan , 14 Penn. St. 81, disap

sued , were not exclusively and strictly of proved.

a private nature, but to some extent par- 1 Judgment of General term . reversing

took of a public character, and were suffi- Lindomen
| judgment of Special Term , and directing

ciently broad and extended to include a
judgment for defendant, affirmed .

public use. He then explained how this
Opinion by Folger, J.

general finding was reached by particulars

which he gave. Defendant cxcepted to

this finding.

Held , That the general finding was a CONTEMPT. EVASION OF INJUNC .

conclusion of law from the particulars TION . CORPORATION .

given, and as the evidence does not afford N . Y . COURT OF APPEALS.

any ground for the finding, it was erro-
The Mayor, & c., of New Jersey, respts.
The Mover &

neons.
Tv. The New Jersey and Staten Island

The legislative power of taxation , so terxation , 80 Ferry Co. et al., applts.

far as the purposes for which it may |
Decided Jan. 25 , 1876 .

be exercised, is not unlimited, and the
de A court may fine a corporation for a

courts are not debarred from scrutiniz - violation of an injunction or order.

ing its action. | although it may have been irregular.

The legislature is the primary authority Injunction ordersmust be honestlyand

to inquire what is a proper purpose for the fairly obeyed ; persons bound to obey

application of money raised by taxation, them may be guilty of violating them

and the necessity of taxation to subserve as well by aiding, abetting and coun

it, and it must appear clearly that it has
tenancing others in violating them as

by doing it themselves.
erred before the courts can interfere.

wel It is too late on appeal to make the ob
Where no legal, moral or equitable

jection that interrogatories had not
claim exists, the legislature cannot im

Zeen filed before the auljudication up
pose or delegate to a municipal corpora

on the contempt.
tion the power to impose a tax for a pri- ' Where there was an order to show

vate purpose, or directly to replace in the cause interrogatories were not neces.

treasury moneys bestowed by it upon a sary .

private purpose. It was claimed that as This action was brought to restrain the

interest had been paid upon the bonds by New Jersey and Staten Island Ferry Com .

defendant, and a special tax had been
pany from running a ferry from New York

voted by the taxable inhabitants to pay city to Staten Island without a license from

this interest,defendant was estopped from
plaintiffs, and to restrain the use of plain

denying their validity.
tiffs' wharf property for the purposes of

Held , That this did notwork an estoppel; such ferry . The day the suit was com

thatthe issue of the bondsbeing beyond the menced (May 21, 1875 ) a preliminary in .

scope of corporate power, defendant could junction was granted restraining the use of

not be debarred from raising that objec - the wharf for ferry purposes, and an order

tion by any subsequent conduct of its offi- to show cause why such injunction should
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the D. Roy the of contin of Gener
al

Ter

not be continued during the pendency of guilty of violating them as well by aiding.

the action. A motion was also made to abetting and countenancing others in vio

enjoin the running of the ferry, These lating them as by doing it directly.

notions were granted June 15 , 1875. An The defendants claimed, on appeal, that

opinion was written which was read that interrogatories should have been filed by

morning by the defendants' attorney. It plaintiffs before any final adjudication upon

appeared the next morning in several news. | the alleged contempt. The whole matter

papers, and certified copies of the formal of the violation of the injunction order was

order of the court were served on the de. submitted to the court upon the affidavits .

fendants' attorney, and upon the pilot and No question was submitted as to the regu .

engineer of the steamboat D . R . Martin , larity of the practice.

and on June 17th on P ., the president of Held , That the right to the interrogatories

the company. After May 20, 1875, the was waived, but that where there was an

point of departure of the D . R . Martin was order to show cause it was not necessary to

changed, but she still continued to be used file interrogatories ( 1 Duer, 512 ; 5 id . 629 ;

as a ferry boat, with the same master and 14 Abb . Pr. 166 ; 37 N . J. 235 ; 1 Abb.

time table, and still occupied plaintiffs | Ct. Apps. Dec . 238).

wharf at night time. On June 16th , at Order of General Term affirming order

noon, a bill of sale was executed by the of court below affirmed .

company to its president of the D . R . Mar- O - inion by Earl, J.

tin for the consideration of one dollar, and

June 19th a bill of sale was executed by COVENANT. RIGHTS OF PARTIES

the president to one B ., the boat having IN EXCHANGE OF REAL

continued to run as before. An order was ESTATE.

granted for the company and its president SUPREME COURT OF ERRORS, CONNEC

to show cause why they should not be pun TICUT.

ished for contempt of court. The motion Chas. W . Church v . Frederick C . Steele.

was granted and the company was fined for Decided February, 1875.

violating the first order, and the president
Where in exchange of real estate on

ordered to be imprisoned for violating both the basis of an appraised amount

orders. per foot, there is a mutual mistake

Lyman Tremain , for respts . in the amount conveyed by one to the

Amasa J. Parker, for applts.
other, the injured party is entitled to

recover at the appraised rate for the

Held , No error. That the company and deficiency .
its officers were bound to obey the orders; The same can be recovered in an action

that they were not void even if irregular (2 of assumpsit for lands sold .

Green Ch . 456 ; 9 N . J . 263) ; that the Covenant broken , with a count in as.

company could be fined for violating the sumpsit for lands sold and conveyed.

injunction ; that the power to fine for dis- On the 6th day of March , 1873, the

obeying its orders in such cases is inherent plaintiff and defendant exchanged lots of

in a court of equity and is regulated by land by them respectively owned in the

statute (2 R . S . 534 ; 1 2Abb . Pr. 171. ) city of Hartford , and each executed to

Also Held , That the court was warranted
althe other a warranty deed conveying his

lot.
from all the circumstances in finding that Plaintiffs deed conveyed to defendant

the sales of the ferry boat were not in good 100 feet on a street at $81.30 per front

faith , and were intended as mere evasions foot, amounting to $ 8 ,150.

of the orders of the court. That injunction Defendants deed called for and was

orders must be honestly and fairly obeyed, supposed by both plaintiff and defendant

and persons bound to obey them may be ' to convey 280 feet on a street at $ 27 per
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applied this

door on or beforeto do this. It a

fiont fout, amounting to $ 7,641, the del
recover damages for the whole time

fendant paying plaintiff the difference,
they are untenable ; he is not limi

viz : $593.
ted to the timewithin which such re

Afterwards the plaintiff, by measure pairs might have been made, inas

ment, ascertained that the lot conveyed much as he was not bound , although

to him by defendant was only 265 feet he had the right to make them .

instead of 283 feet, defendant at the time This action was brought by plaintiff to

of theexchange owning no more. recover damages for the breach by defend

Held . Defendant had undertaken ant, his lessor, of various covenants in a

to pay plaintiff $ 8 , 150, partly by means lease of certain premises in New York

of this land at the agreed price of city. The lease provided that defendant

$27 per front foot, and partly in money. should complete a new building which he

For the purpose of ascertaining themoney was to erect and give possession to plain

balance the defendant applied this an- tiff of the five stories above the ground

praisal to 280 feet. But subsequent floor on or before September 1, 1871; the

measurement showed that it could have defendant failed to do this. It appeared

been applied to 265 feet only. This mu- upon the trial that plaintiff, when the lease

tual mistake produced an erroneous re - was executed , occupied the adjacent

sult, themoney balance paid was too small premises and a portion of the demised

by the sum of $486. pemises for hotel purposes, and that he

The interest of the parties will remain had his furniture removed and stored

unfulfilled until the defendant snpplies while the new building was being erected .

this deficiency.

Held , 2 . The second count in the dec- ! The judge upon the trial ruled that

laration is sufficient to support a judg- plaintiff was entitled to recover for the

ment for the sum of $486 , representing breach of the covenant, the rental value of
the error resulting from the mutualmis - the use of the rooms in the new building

take of the parties . As to sufficiency of | for hotel purposes during the timehe was

first count no opinion expressed.
deprived of their use , by the defendant's

Pardee , J.
default, and instructed thejury , that as to

DAMAGES. such rooms as plaintiff had furniture for,

N . Y . COURT OF APPEALS.
he was entitled to damages based upon the

value of their use as furnished rooms,and
Hoxter, resp't. v .Knox, applt.

Decided January 18, 1876.
refused to charge that plaintiff could only

recover the value of the use of the rooms
In an action for breach of the coven - unfurnished , or as defendant was to de

ants of a lease whereby the lessor

covenanted to erect and give posses
liver them .

zon of the demisea premises which 1 Samuel Hand & Stephen A . Walker , for
were to be used for hotel purposes at

a specified time, and for which the
resp’t.

lessee then owned and had on storage Wm . McDermot for appl't.

furniture sufficient to fill, and the Held , No error. That as both parties con

lessor failed to give possession , the
possession , the templated that the premises should be

lessee is entitled to damages based

upon the value of the use of the
used for hotel purposes, an allowance of

premises as furnished for hotel pur the rental value of the rooms in the new

poses. building during the timehe was deprived

Under a lease providing that repairing of them through deof them through defendant's default based

shall be done by the lessor, the lessee , upon a consideration of the use to which

where the premises becomeuntenant- Ithey were to be fapplied subjected defendant

able by reason of lessor's neglect,may to no greater liability than itmay fairly be
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supposed he intended to assume, and that DESCRIPTION IN DEED. BOUND

the jury were properly instructed, that ARY LINES. EASEMENT.

plaintiff was entitled to recover the value
N . Y . COURT OF APPEALS.

of the use of furnished rooms so far as he
White's Bank of Buffalo, v . Nichols.

was prepared to furnish them with the

furniture stored ; that the loss of the use
Decided February 1, 1876 .

of the furniture from delay in completing A grantee claiming under a deed des

the new building, was the natural result
cribing the land as commencing at

the intersection of the exterior lines
of defendant's failure to perform his cove

of two streets takes only to such ex
nant, and it mightbe justly presumed to

terior lines ; the point thus fixed is
have been contemplated by defendant

as controlling as any monument

when the lease wasmade. 35 N . Y . 269. would have been , and necessarily ex

Defendant also covenanted in the lease cludes the soil of the street.

to make certain specified alterations and Where the grant contains no evidence

repairs to a part of the premises,which in
that the parties contemplated a shift

cluded repairs of broken ceilings and of
ing boundary, the fact that the street

the roof so as to make itwater tight. After
is subsequently narrowed so as to re.

move its exterior line towards its cen
the time when the repairs were to have

tre, does not enlarge the area of the

been completed defendant had a balus lots granted ; their lines are fixed
trade removed from the building, and in fixed permanently, and cannot be

doing this holes were made in the tin cov - changed to conform to any altered

ering of the roof through which water condition or circumstances.

afterwards penetrated, and rendered the The presumption is that the grantor

rooms in the upper story uninhabitable , does not intend to retain the fee of

and caused the ceilings to crack and the soil of the street, but such pre

break so that quite extensive repairs were sumption may be overcome by the use

necessary. Plaintiff repeatedly notified
of any terms in describing the prem

defendant that these repairs were needed,
ises granted which may indicate an

intent not to convey .
and after waiting six weeks made them What will not exclude from the opera .

himself. Defendant asked the court to tion of a grant the soil of the street ,

charge the jury that plaintiff could only stated .

recover for the use of the roomssuch time Nothing short of an intention to aban

as it would necessarily taketo repair them , don an easementwill operate to extin .

and that if plaintiff knew of the defect, he guish it, unless other persons have

was bound to have it repaired as soon as it been led by the acts of the owners of

could reasonably be done. The court re the easement to treat the servient es

fused both of these requests. tate as if free from the servitude.

Held , No error ; that plaintiff when de Thiswas an action of ejectment to re

fendant failed to make the repairs had a cover possession of a strip of land twenty

right, but was not bound to make them . feet wide,on Garden street, in the city of

35 N . Y . 269.
Buffalo. Both parties appealed from the

Judgment of General Term , affirming
judgment of the Supreme Court, each

claiming to be entitled to the sole and ex
judgmenton verdict for plaintiff,affirmed.

clusive possesssion and beneficial enjoy .

Opinion by Andrews, J.
ment of the premises. The court below

adjudged the plaintiff to be the owner in

fee, and the defendant to be entitled to

an easement in the premises, to wit, a

right of way over it. The parties from
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whom plaintiff and defendant claimed to terms in describing the premises granted ,

derive title, owned a large tract of land in which clearly indicate an intent not to

the city of Buffalo , which they divided convey the soil of the street or stream .

into lots, making a map thei eof, upon . It is not sufficient to exclude from the

which was designated a street called Gar- operation of the grant the soilof the street

den street, sixty -three feet wide, and con - or stream , that it wasmade with reference

veyed several lots to different grantees,with to a plan annexed , the measuring or col

reference to the map. The grant under oring of which would exclude it, or by

which defendant claimed title described | lines and instruments that would only

the premises as commencing at the inter- bring the premises to the exterior line of

section of the exterior lines of twostreets, the highway, or that they are bounded

of which Garden street was one. In Feb - generally by the line of the highway or

ruary, 1869 the city ordered Garden street along it. Although the highway is in

to be staked out, and its boundaries re-lone sense a monument, it is regarded as a

corded , and this was done, showing it as line, and the centre is regarded as the

à sixty-three feet street. In July and true boundary until by apt words the in

August, 1869, the street was duly content to make the exterior line the bound

tracted by the city to the width of twen - ary is shown: 10 C. B. N . S ., 400 ; 50

ty -three feet, leaving the centre line as N . Y ., 694 ; 36 id ., 120 ; 23 id ., 61 ; 2

before. Defendant claimed to own the Wall, 57.

fee to the centre of the street, subject to Also Held. That the lines of defendant's

an easement in favor of the grantees of
grant are fixed and permanent, being es

the other portions of the tract and the
tablished in reference to the circumstances

pablic in the street as laid down on the
then existing, and cannot be changed to

inap, and that he owned the twenty feet
conform to any altered condition or cir

taken from the width of the street, di
cumstances, in the absence of evidence

Fested of the easement.
in the grant that the parties con

S. S. Rogers for respts. templated a shifting boundary, or any

J. A . Allen for appt. change in the lines or increase of the area

of the lot granted , or to provide for any
Held , That the description in the deed change in the line or width of the street,

under which the defendant claimed ne- las the same should be adopted or used

cessarily excluded the soil of the street ; by the public . 31 Conn ., 165 ; 18 Wis.,

that the point of starting, in the descrip - 35 ; 2 Wall, 57 ; 52 Me., 566 ; 1 Whart.,
tion , is as controlling as any monument 323 : 58. N . Y . 43 %, and that therefore

would have been , and must govern the the change in the street did not extend

other parts of the description , and the defendant's title to the new exterior line.

hines of the granted premises must con

form to the point thus designated, so as
1 It appears that before this action was

to connect thereat, and therefore the brought defendant had fenced in the locus

jadgment was correct.
in quo, and plaintiff claimed that by 80

doing, and by claiming to own the fee, he
No particular words or form of expres

had abandoned the easement.
sion are necessary to restrict a grant to

the exterior line of a street or margin of Held , That this act did not indicate or

a stream , but while the presumption is tend to prove an intent to abandon the

that the grantor does not intend to retain easement. 22 N . Y ., 217 ; 100 Mass. 491;

the fee of the soil within the lines of the 7 Exch., 838 ; 14 M . & W ., 789 ; 3 O . B .

street or under the water, such presump N . S , 120.

tion may be overcomeby the use of any ' Nothing shortof an intention to aban



56 NEW YORK WEEKLY DIGEST.

don an easementwill operate to extinguish Geo. M . Smith for,applt.

it, unless other persons have been led by Abner H . Prescott for respt.

of the owner of the easement to Held , The principle of law asserted in

trial the servient estate as if free of the the charge, in this particular, is a sound

servitude. 8 E . & B . 31.
and correct one; and , if it were not, no

Corning v . Gould , 16 Wend., 531, and exception appears to have been taken to it

Oraine v. Fox , 161 Barb., 184 , distin - by the defendant's counsel. The appeal

guished.
is from the judgment, which only brings

Plaintiff was not, as against defendant, l up for review the exceptions taken at the

entitled to a judgment without qualifica- trial.

tion , and which might be held to destroyed to destroy | Judgment affirmed.

the easement. A judgment for the pos- | Opinion by E . Darwin Smith , J .

session , subject to the easement, gave it

all to whfch it was entitled .

Judgment of General Term , modify | ESTOPPEL. CONSIGNMENTS.

judgment at circuit by making plaintiff's N . Y . COURT OF APPEALS.

title subject to the easementof defendant, |
Brown resp 't v. Combes et al.,applts.

affirmed .
Decided Jan'y 18 , 1876.

Opinion by Allen , J .
Onewho advances money on growing

crops, and afterwards receives them ,

under an agreement thathe shall cori
EJECTMENT. EXCEPTION .

sign them for sale, is entitled to the
N . Y . SUPREME COURT - GENERAL TERM proceeds as against the consignees,

notwithstanding the consignees
FOURTH DEPT.

claimed under an older titie from

Stewart,resp't v. Patrick , applt. the original vendor, of which he had

no notice.
Decided January, 1876 .

The consignees having received the
A line between adjoining owners located crops from the consignnr, under a

and recognized as such for 20 years notice that they were to be sold for

becomes a fixed boundary. his account, are estopped from set

Judge's charge must be excepted to in ting up that they were to be made

order to bring same up for review . upon any other account.

Appeal from Judgment upon a verdict This action was brought to recover a

at the Circuit in favor of the Plaintiff. balance due on account, for goods con

This is an action of ejectment brought signed to defendants for sale. It appeared

to recover a small strip of land in the pos - that plaintiff agreed with one 0 . to make

session of the defendant, and involves the advances on his growing crops,which were

question of a disputed boundary between to be shipped to him at S ., and by him

the parties in respect to two adjacent vil- consigned to defendants and others, for

lage lots in the village of Herkimer. sale. Plaintiff made the advances ; 0. re

The case was put to the jury upon the ceived the crops and consigned them as

question whether the line which the plain - agreed, with bills of lading in plaintift' s

tiff claimed to be the true line had been own name, and letters were written by

practically located and recognized as the him to defendants from time to time,

line between the parties for 20 years and directing them to sell on his account.

upwards, and they were instructed if that Defendants offered to prove upon the triat

were so “ it put an end to the case, and an agreement between 0 . and them of the

the plaintiff was entitled to recover accord - previous year, by which they were to ad

ing to his occupation for 20 years." vance money for the crops, and which



NEW YORK WEEKLY DIGEST. 57

was to continue in force until a final set- Judgment of General Term affirming

tlement was had, and all allowances paid , judgment entered on verdict directed for

and that they had made advances there- plaintiff, affirmed .

under. Plaintiff did not know of this Opinion by Miller. J .

agreement.

Simeon E . Church , for applts.

W . W . Goodrich, for respt.
EVIDENCE. VOLUNTARY STATE

Held , That plaintiff by his advance be
MENT.

came possessed of the crops, and was en N . Y . COURT OF APPEALS.

titled to the proceeds of the sale of them ; Murphy, plaintiff in error v. The Peo

that theprior agreement with defendants ' ple , defendants in error.

did not alter plaintiff's rights, as he had
Decided January 18 , 1876 .

no notice of it, and had full possession of

the crops ; that defendants could not Upon the trial of an indictment for

claim the crop under an older title,asthey murder , it is competent for the prose

were not sold or delivered to defendants, cution to show , as bearing upon the

but shipped on behalf of plaintiff, with a
question of motive, that deceased had

attended Court several times with a
notice to that effect.

party againstwhom the prisoner was

Defendants claimed that notice of their prosecuting several suits, and the ob

claim was given in a letter to plaintiff in jection that parol, evidence of the

answer to a letter from him complaining nature of the suits coul inot be given

of delay, which stated that plaintiff could is notavailable on appeal.

change his consignments if he would pay A statement made by the prisoner ,

the amount defendants had advanced to shortly after themurder, and while

0 . To this plaintiff replied , that ashe he was in custody of the Sheriff , in

had made the shipments in his own name, response to the question, “ do you de

he supposed defendants could have no
sire to make any statement," is vol

doubt who was entitled to the returns,
untary.

and that he sent other articles for defend. The plaintiff in error was convicted of

ants to sell on his account. Defendants themurder of one II., by the firing of a

continued to sell the crops on plaintiff's gun or pistol. The evidence was entirely

account, which were forwarded with bills circumstantial, and tended to show that

of lading in plaintiff's name. the shot was fired by some one standing

outside of the house in which the deceased
Held , That plaintiff's reply to defend

and one G ., the prisoner's brother-in -law ,
ants' letter was a direct notification to

resided , and near a window of a room in
them that the sales were made for plain

which they were sitting. Upon the trial

tiff,and they are estopped now from claim
G .was produced as a witness for the peo

ing that they were made upon any other
ple, and testified, among other things,

account.
that he was the defendant in three suits

Held , also , That as the case appears to commenced by the prisoner against him

have been tried upon the theory that the and others, and had been several times to

balance claimed by plaintiff was actually attend the trial of them , and that H ., the

due unless defendants were entitled to de- deceased , had accompanied him , and that

duct their advances to 0 . of the previous the suits were brought to set aside deeds

year, although no proof was given that from his wife to him . It appeared that

there was anything due plaintiff, defend the witness' wife was dead, and that the

ants are concluded from raising the ques- suits were to be tried on the Monday after

tion here. themurder. This evidence was objected
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the ragamuff
ins

.”

.
mediatel

y

rror ; that the evid

to generally by the prisoner's counsel, and conversation between the officer and the

the objection was overruled . prisoner, when he made his statement, the

James Emott and H . Daily , Jr., for prisoner was asked “ where did that mas

plaintiff in error.
come from ,” and replied, “ the children

got that from the ragamuffins," and im
Seth B . Cole for defendants in error.

mediately added , as if recollecting himself,
Held , no error ; that the evidence was that mask had a black nose and was

competent as bearing upon the question torn down the face." Theprisoner's coun

of motive ; that it was always competentsel moved to have this testimony stricken

upon such a trial to show the relations out, “ as not having been connected with

between the prisoner and the persons the prisoner," and the motion was denied .

against whom the murderous act was di- The fact that a mask had been found had

rected ; that the objection having been not been communicated to the prisoner

made generally , the objection that parol when the conversation occurred .

evidence could not be given of the suits ,
Held , no error ; that the reply of the

and that the pleadings should have been
prisoner indicated that he knew that a

produced, is not available on appeal; that|

the objection should have been specifically
mask was in some way connected with the

been ene, 257;; transactic
made upon the trial. 17 Wend , 257; 3

transaction, and that it was proper to

N . Y ., 243; 12 id ., 442; 32 id . 440; 45 id.,
show the conversation as tending to con

nect the prisoner with the mask found on
753; 50 id. 392.

the night of the murder.

The prosecution proved that the pris
So Judgment of General Term , affirming

oner, when brought to the Sheriff's office , ;
judgment of conviction, affirmed .

on the day after themurder,was asked if

he desired to make any statement of his Opinion by Andrews, J.

“ whereabouts on Sunday and Saturday,"

and upon being informed that if he de

sired to do so the statementwould be re
1 - FAILURE OF CONSIDERATION .

duced to writing for him , and the pris

oner replied that he did , and then pro
SALE OF NEGOTIABLE BONDS.

ceeded, without any further request, to U. S. SUPREME COURT.

make a statement. This statement was

fered in evidence and received under ob- Otis, et al., plaintiffs in error, v. Cullum ,

jection by the prisoner that it was not receiver, & c ., defendant in error.

voluntary . | Decided October Term , 1875 .

Held , no error ; that the statement was In the absence of fraud or warranty ,

not to be so considered simply because the vendor of negotiable town bonds,

made after the prisoners' arrest to the offi which , after the sale, are declared

cer who had arrested him ,and while in his void by the courts, is not bound to

actual custody. 15 N . Y ., 9 ; 37 id., 303 : repay to the vendee the purchase

10 id . 13 ; 15id ., 384 ; 41 id ., 9. It was
price.

for the jury to determine the weight to be

given to the statement, taking into con
In error to the Circuit Court of the

sideration the circumstances under which United States for the District of Kansas.

it was made. Evidence was received | The Legislature of Kansas passed two

under objection which showed that after acts under which the City of Topeka was

the murder, and on the same evening, a authorized to issue bonds for certain spe

mark was found under the window where cified purposes, the amount in each case to

the shot was fired , and that during the be within the limit prescribed. A hundred

PREME
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disposed of thentiffs in error

by fraud receive ba

coupon bonds of one thousand dollars each , FRAUDULENT PURCHASER.

payable to a party named or bearer, were EQUITABLE RELIEF.

executed and delivered to that party . They UNITED STATES SUPREME COURT.

became the property of the First National
Neblett v . Macfarland.

Bank of Topeka. That bank put them upon

the market and disposed of them . Eighteen
Decided October Term , 1875 .

of them were sold to the plaintiffs in error
In setting aside a conveyance procured

for the sum of $ 12,852, and the residue to
by fraud , equity will allow the pur.

chaser to receive back only the iden
another party . There was default in the

tical property by which he effected
payment of interest . The other party

the bargain , whether it has greatly

brought suit. This court held that the depreciated in value or not ; and

Legislature had no power to pass the acts, even if it hasbecomeworthless.

and that the bonds were, therefore, void . This action was brought to set aside
(Loan Association v . Topeka, 20 Wall. 655.) the conveyance of a plantation in Louisi

This suit was brought by the plaintiffs in ana, made by Macfarland to the appellant

error to recover from the receiver the Neblett, upon the allegation that the con

amount paid to the bank for the eighteen veyance was obtained by the fraudulent

bonds, with interest upon that sum . The acts and representations of Neblett and

ground relied upon is failure of considera- his father.

tion . The good faith of the bank was con . The only consideration given , or pro

ceded , as also that there was no warranty. fessed to be given ,by Neblett for the con

Held , The plaintiffs in error got ex. veyance was the cancellation of a certain

actly what they intended to buy, and did bond for the sum of $ 14,464.51, executed

bay. They took no guaranty. They are by Macfarland to Sterling Neblett, the

seeking to recover, as it were, upon one, father, and alleged to be the property of

while none exists. They are not clothed Henry Neblett.

with the rights which such a stipulation The Court below adjudged the transac

would have given them . Not having taken tion to be fraudulent, directed the execu

it, they cannot have the benefit of it. The tion of a deed reconveying the property ,

bank cannot be charged with a liability and ordered the return and re-delivery of

which it did not assume. the bond for $ 14,464.51, unaffected by

Such securities throng the channels of |
|any endorsement of credit or payment

thereon, and the same, with themortgage
commerce , which they are made to seek,

made for its security, to retain the same
and where they find their market. They

lien thereon and the same force and effect
pass from hand to hand like bank notes

as if the deed had not been made or any
The seller is liable ex delicto for bad faith ,

cancellation of the bond taken place.

and ex contractu there is an implied war
It was claimed that, instead of direct.

ranty on his part that they belong to him ,
ing a return of the bond in specie, as &

and that they are not forgeries.
condition for the return of the land, the

It would be unreasonably harsh to hold court should have directed the payment

all those through whose hands such instru - of the amount of the money secured

ments may have passed liable according to thereby.

the principles which the plaintiffs in error Held , 1 . In cases of this character the

insist shall be applied in this case. (Lam . general principle is that he who seeks

bert v. Heath , 15 Meeson & W . 486 .) equity must do equity ; that the party

against whom relief is sought shall be re
Judgment affirmed . mitted to the position he occupied before

Opinion by Swayne, J.
the transaction complained of. The court
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the full amount in monts.Held, that thechildren upon the child

proceeds on the principle thatas the tran- supra, it is said : “ The party defendant

saction ought never to have taken place, is not bound to rescind until the lapse of a

the parties are to be placed as far as pos- reasonable time after discovering the

sible in the situation in which they would fraud. Hence the parties cannotbe placed

have stood if there had never been any in statu quo as to time.”

such transaction . Judgment affirmed .

But this principle will not benefit the Opinion by Hunt, J.

complaining party in this suit.

Heis restored here to his property that
INSURANCE.

he had and parted with when he received

his deed , to wit, his bond and mortgage. If Conn. SUPREME COURT OF ERRORS.

he had paid $ 14,500 in money and received Continental Life Insurance Co. v. Ben

in return only a bond for the like amount, jamin H . Palmer and others.

of doubtful security and impaired by the Decided February 1875.

lapse of time, he might well have com - A wife insured the life of her husband ,

plained. But he paid no money.
the amount payable to herself if liv

Whether good or bad, he receives now ing, if not, to their children . She

the same security that he gave to his died before her husband , and one of

vendor. It would be a perversion of jus- the children before him , leaving a

tice to give him the fullamount in money child .

for a security then worth but fifty cents Held, that a transmissible interest

on the dollar. If, on the other hand, it

was then an adequate security, it is the
ing of the policy , and that the child

of the deceased child took by descent
same now .

the interest of its parent, and was en
2 . It is no objection to a restoration of

titled to the portion of the fund

property received on a fraudulent sale which the parentwould have received

that it has fallen in value since the date if living.

of the transaction .- ( Blake v . Morrell, 21 Plaintiffs brought bill of interpleader

Beavan , 613 ; Veazie v. Williams, 8 How .,I against certain parties claiming interest

134, 158.) Nor if the property is of a ladversely to each other, in the amount of

perishable nature, is the holder bound to a life insurance policy payable by petition

keep it in a state of preservation until theers. It was found upon the petition and

bill is filed . — (Scott v. Perrin , 4 Bibb ,360 ;langwer that Betsy A . Palmer insured the

Kerr, 337).
life of her husband, Benjamin W . Palmer ,

A party seeking to set aside a sale of in the sum of $ 3 ,000, payable to herself, if

shares is not bound to pay calls on them living, if not, to their children. She died

to prevent forfeiture after filing his bill. - before her husband. Amos F . Palmer ,

(Sameauth .) Nor is it fatal to his right one of the children, also died during the

of rescission that some of the shares have life of his father, leaving issue , Charles

been thus forfeited .
P. Palmer, one of the respondents.

Wehave no means ofknowing whether That on death of Benjamin W . Palmer

there can be a defence made to the bond, there was due and payable on policy the

arising from the statute of limitations. But sum of $ 2,826 .79 cents,which petitioners

of this the appellantmust take his chance. were ready and willing to pay to the per

If the bond has become thus impaired it Isons entitled to receive same.

is no worse than the loss of a perishable The question here being whether Chas.

article, or a forfeiture of shares during the P . Palmer takes an interest in the policy ,

litigation . These circumstances do not or whether the whole sum insured vests in

alter the rule of law. In Gatley v . Newell, the surviving children.

set aside a sale of life of her husban, 4. Palmer ins
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d. It must of the be the su

lor did it vest in as tenant
s

tingen
cy

. Ker

Held , Amos F . Palmer, at the time of Winslow v.Goodwin , y Met., 363 ; Weale

his decease, had an interest in this policy v. Lower, Pollexfen 54 ; Anonymous, 2

which was transmissible by descent; and Vent., 347 ; Pinbury v . Elkin , 1 P . Wms.,

consequently, that the respondent, Chas. 563 ; Chauncey v . Graydon , 2 Alk ., 616 ;

P . Palmer, was entitled to that portion of Hodgson v. Rawson, 1 Ves., 46 ; Barnes

the fund which his father would have v. Allen , 1 Brown C . C., 181 ; Jones v .

taken if living. Roe, 3 Term R ., 88 ; Fearne on Remain

Themoment this policy was executed ders, 364 ; 4 Kent's Com ., 261.

the Ourown Courthas applied this doctrine
and delivered, it became property, and the

not to a life insurance policy like the one in
title to it vested in some one. It will not to

the case atbar, and held that an interest
be claimed that it vested in the person

whose life was insured . It must have
vests in the payee during the life time of

the person whose life is insured , so as to
vested then in all or in a part of the

be the subject of testamentary disposi
payees. The payees consist of two par

tion, notwithstanding such
As onlyties, the wife, and the children.

interest is

one could take and enjoy the property ul
liable to bedefeated by a subsequent con

timately, it did not vest in all as tenants
tingency. Keller v. Gaylor, 40 Conn.,

343 ; Conn. Mutual Life Ins. Co. v. Bur
in common ; nor did it vest in either so

roughs, 34 Conn ., 305 ;. Chapin v. Fel
as to give a right to the present enjoy -|

lowes,36 Conn., 132 .
ment of it. It was not, however, a mere

We are therefore of opinion that Amos
expectancy, nor a naked possibility ,but it

F . Palmer, at the time of his decease, had
was a possibility coupled with a present in

terest. It was visible, tangible property,
had an interest in this policy, which was

and, like any other insurance policy, it |
transmissible by descent,and consequent

was capable of assignment, and had an ly that the respondent, Charles P . Palmer.

is entitled to that portion of the fund
appreciable value, Each party took a con

ditional, not an absolute, right to the
which his fatherwould have taken if liv

whole policy . It was not a condition pre

cedent, but subsequent. The title vested
Opinion by Carpenter, J.

in point of right immediately, but was

liable to be divested upon the happening INSURANCE

of a subsequent event. The right to the N . Y . Court of APPEALS.

policy, in a strict sense, was not contin - l Blossom , respt., v. Lycoming Fire Insur.

gent ; the possession and enjoyment of ance Co., applts.

the fund thereby created were postponed
| Decided February 8, 1876 .

Dee

to the future, and were contingent. This

contingency applied to both parties - to
A substantive compliance with condi

the wife as well as to the children. Her
tions of policy as to proof of loss,

| unless waived , is necessary to entitle
enjoyment of the fund depended upon the insured to recover.

her surviving her husband ; the children 's, | The company may reject a claim on the

upon her husband's surviving her. In re two-fold ground that the proof of loss

spect to each , it was a then present right was too late , and that the insurance

to the future enjoyment of property , but was fraudulently obtained ; it is not

it was liable to be defeated by a subse -| bad for duplicity.

quent contingency, and was certain to be This action was brought upon a policy of

defeated as to one of them . That such a insurance which contained a clause that, in

right is recognized as property and is case the premises were destroyed by fire,

transmissible to heirs, is a proposition proof of loss must be furnished within thirty

abundantly established by the authorities. 'days thereafter. The property was de.

ling.

a as to
onized and is

see
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abstanti
al

com. This ac

stroyed Nov. 29, 1870 . No communication , JOINT UNDERTAKING .

direct or indirect, took place between plain - | NEW YORK SUPREME COURT- GENERAL

tiff and defendant, or its agents, until in
Tel:M , FIRST DEPARTMENT.

April following, when proof of loss was for.
warded. Defendant's agent wrote to the Grace R . Vanderlip, plaintiff and appel

attorney for the plaintiff that the proof of lant v . Henry Keiser et al., defendants

loss was too late , that it should have been |and respondents.

made within thirty days after the fire, and Decided January 28, 1876 .

that the claim was fraudulent. The judge in an action against several defend

charged the jury that if they believed ants for a balance upon an alleged

from this letter that defendant intended to account stated , it must be proved that

waive and did waive the proof of loss, and there was a joint undertaking on the

considered the case upon its merits in re part of all the defendants to pay

gard to its being fraudulent, then plaintiff the amount of such balance.

would be entitled to recover, otherwise not. Appeal from judgment entered on the

report of a referee dismissing the plaint
G . W . Hotchkiss, for respt.

iff's complaint with costs.
0 . W . Chapman , for applt.

This action was brought by the plaintiff

Held , Error. That a substantial com - upon a claim assigned by the firm of

pliance with the condition of the policy as Vanderlip & Taylor to recover from the

to proof of loss was necessary to entitle defendants jointly the sum of $ 3,000 upon

plaintiff to recover, unless waived by the an account stated, the same being for

defendant (52 N . Y .502 ; 57 id .500) ; that money advanced for and in behalf of de

the taking of another and distinct objection fendants by the firm of Vanderlip & Tay

in the letter from defendant's agent was lor. The answer put in issue all the facts

not a waiver of the objection that plaintiff alleged in the complaint.

had failed to furnish proof of loss within It appeared on the trial that at the time

the time required ; that the objections were of the death of Mrs. C . K ., the mother of

not bad for duplicity , and neither operated the defendants, in 1867, there was on de

to annul or destroy the other. posit to her credit with the firm of Van

It appeared that K ., defendant's adjuster, derlip & Taylor a considerable sum of

visited the premises unknown to plaintiff money. After the death of their mother,

and made inquiries into the circumstances the children , who are the defendants in

of the fire , that he did this without author- this action, deposited money, from time to

ity or direction from defendant, and that time, with Vanderlip & Taylor, which was

he did not intimate that defendant would carried to the credit of Mrs. C. K - sac

or was liable to pay the loss, or that thethe loss, or that the count. This account, after being kept for

loss was recognised by defendant as a valid some time in the name of Mrs. C . K . ,

claim .
was changed to the name of the estate of

C . K .;afterwards the accountwas changed
Held , That had plaintiff known of this to the name of Henry Keiser, trustee .

visit of K . , it could not have legitimately in - Subsequently Mr. A . J . Metz, the hus

fluenced his action or omission to act in re- band of the defendant. Mary E . Metz, one

spect to the proof of loss.
of the defendants, appears to have been

Judgment of General Term on order de- authorized to act as the agent of the de

nying motion for a new trial and directing fendants, but it is not shown whatwas the

judgment on verdict reversed and new trial nature or extent of the agency, nor is

granted . there anything to justify the inference

Opinion by Allen , J. that any of the defendants conferred upon
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Mr. Metz any authority to state an ac question was in fact decided , or that

count as upon a joint liability. In the its decision was necessarily involved

course of Mr. Metz's agency, he applied in the judgment or decree as ren
dered .

to the firm of Vanderlip & Taylor to ad
In error to the Supreme Court of Ap

vance the sum of $ 9, 000, which was re

quired to satisfy a mortgage due by the
peals of the State of Virginia.

The Circuit Court of Fauquier County,
estate of Mrs, C . K ., and the money was

advanced by the firm , although in doing
Va.,rendered a decree in this cause Sep

tember 13 , 1867. From this decree Lers
so the account was largely overdrawn, as

stated by Mr. Metz at the time. This
ner prayed an appeal to the District Court

payment was undoubtedly made to Metz
of Appeals, May 17, 1869. This wasal

lowed by W . Willoughby, Judge. Upon
for the purpose of satisfying the mort

this allowance the appeal was docketed in
gage, with the knowledge and sanction of

the Appellate Court, and the parties ap
all the defendants, and enured to their

benefit, about $6 ,000 of theamount, how
peared without objection or protestand

were heard . Upon the hearing the de
ever, was money held by V . & T . The

cree of the Circuit Court was reversed
complaint was dismissed on the ground

and the cause remanded with instructions
that no joint liability was established

to proceed as directed . When the case

Held , That the right of the plaintiff to came to the Circuit Court upon the man

recover depended upon a joint undertak - date of
ndertak. date of the Appellate Court, Bolling ap

ing by defendants to pay the balance
oce peared and objected to the entry of the

shown by an alleged accountstated . That decree which had been ordered, for the

the view of thereferee, that upon the evi
reason, among others, that Willoughby,

dence no joint undertaking is shown, is the Jul
king is shown, 18 the Judge who allowed the appeal, had

entirely correct.
been appointed to his office by the com

The alleged advance to all the defend - mar
e . manding general exercising military au

ants to discharge à mortgage affecting | thority in Virginia under the reconstruc

property in which they had a joint inter
tion acts of Congress, and that those acts

est was a balance made up from the con
were unconstitutional and void . This

sideration of various deposits with the firm obiection was overruled and a decree en

of V . & T ., in which the defendants had
tered according to the mandate. From

no joint interest, but separate and differ- this decree Bolling took an appeal to the

ent interests: No joint undertaking being Supreme Court of Appeals,where the ac

shown, the judgment should be affirmed . tion of the Circuit Court was affirmed .

Opinion by Brady, J .; Davis, P. J., To revers
avis, Podoy To reverse this decree of affirmance the

and Daniels, J., concurring.
present writ of error has been prosecuted .

Held , Bolling presented to the Court

for its determination the question of the

JURISDICTION. REVIEW OF DE
constitutionality of the reconstruction

CISION OF STATE COURT. acts. This was a Federal question , but

U . S. SUPREME COURT. the record does not show that it was actu

Bolling, plaintiff in error v. Lersner, ally decided, or that itsdecision was neces

defendant in error . sary to the determination of the cause.

Decided October Term , 1875 .
The case might have been disposed of

This Court cannot re-examine the judg
in the State Court without deciding upon

mentor decree of a State Court sim the constitutionality of the reconstruction

ply because a Federal question was acts . Thus. if it was held that the objec

presented to that Court for determi- tion to the authority of the Judge came

nation . It must appear that such a too late, or that the allowance of an appe a
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by a Judge de facto was sufficient for all A verdict was rendered for the plaintiffs.

the purposes of jurisdiction in the Appel. The defendant moved for a new trial, and

late Court, it would be quite unnecessary the case was heard by the full court in

to determine whether the Judge held his general term . That court ordered a judg

office by a valid appointment. We ment to be entered for the defendant,

might, therefore, dismiss the case because veredicto non obstante.

it does not appear from the record that a

decision of the Federal question was
| The lease created a term beginning on

necessary. the 1st day of February, 1864, and to

But we find that the Federal question
continue five years. It recites that the

was not decided. All the Judgesagreed
lessors, in making the lease, “ were acting

that Willoughby was a Judge de facto , as a church extension committee, by au

and that his acts were valid in respect to thority and on behalf of the General As

the public and third parties, even though |
sembly of the Presbyterian Church, Old

hemight not be rightfully in office.
School.” The leasehold premises are de

Dismissed for want of jurisdiction . .
scribed as “ being lot number four and

Opinion by Waite, C . J.
part of lot number five," & c ., “ as now

held by the parties of the first part,” & c .

The lessee covenants, among other things,

“ that he will well and truly surrender
LEASE.

and deliver up the possession of said

U . S . SUPREME COURT.
premises to the said parties of the first

Charles Stott, et al., ptffs in error, v. part, their successors and assigns, in ac

William Rutherford . cordance with the stipulations herein con

Decided October Term , 1875. tained, whenever this lease shall termin

An action may be maintained in their late ."

individual names by a church com - There are two answers to the defence

mittee upon a lease executed by them relied upon in this case .

as a committee.

A lessce cannot dispute his lessor's
Held , 1. The recital in the lease as to

title .

the character in which the lessors acted ,

In error to the Supreme Court of the land all that is said upon the subject in the

District of Columbia .
bill of exceptions, are not inconsistent

This is an action of covenant brought
with their holding the legal title in trust

upon an indenture of lease executed by Ito enable them the better to discharge the

the plaintiffs in error and one P . I .Gur
duties touching the property with which

ley, since deceased , to the defendant in they were clothed .

error. The declaration sets out sundry |

breaches of stipulations contained in the 2. We think the principle that the les

lease. The defendant plead non est factum see cannot dispute the title of his lessor

and satisfaction of the claim of the plaint- also applies. . Wesee nothing to take the

iffs by payment. case out of this long settled and salutary

On the trial he objected to the admis- rule. The rule applies with peculiar force

sion of the lease in evidence, upon the where the lessor was in possession and

ground that it showed upon its face that transferred that possession upon his faith

the lessors had no title to the premises, in the validity of the lease to the lessee.

and that the instrument was, therefore , al Judgment for plaintiff in error.

nullity. The Court admitted the evi- ! Opinion by Swayne, J.

dence, and an exception was regularly

taken .

dien their
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LEASE. RENT. SURRENDER. recover the amountas expended in te

N . Y . SUPREME COURT,GENERAL TERM , pairs.

FOURTH DEPARTMENT. Plaintiff rented of defendant a store in

Philander w . Fobes y. Edward H |
the Village of Avon for the term of two

Lewis.
years, payable quarterly in advance. Prior

to the termination of his lease the building
Decided January , 1876 .

was destroyed by fire.

Acceptance of new tenants operates as Before the destruction of the building

a surrender of a lease . plaintiff and defendant made a verbal ar

This action was brought for twomonths' rangement by which plaintiff was to have a

rent. | lease of the store for the term of two years

Plaintiff had leased certain premises to from and after the expiration of the then

defendant. Defendantoccupied or could existing term . Defendant agreed to make

have occupied same. At the end of two certain repairs on the store to the amount

months the plaintiff rented the premises of $ 250, and this sum was to apply on the

to other parties, who went into posses- rent under the new lease. The rent was

sion . to be the same under the new as under the

The plaintiff was non- suited . old lease.

E . Forman for pltff.
Plaintiff made the repairs to the said

Gray & Costellar for deft.
amount of $250, but defendant did not give

any new lease , and after the property was
Held , The non -suit was erroneously destroyed defendant sold the property to

granted . The defendant was clearly liable ano

for two months' rent. The acceptance byl Plaintiff was non -suited .

the plaintiff of other tenants at the expir

ation of the two months was equivalent to Held , That the consideration for making

the acceptance of a surrender of the lease the repairs was the lease thereafter to be

by the defendant, and discharged him made. The destruction of the store ren.

from the paymentof rent afterwards. dered a lease for another two years value.

The order denying the motion for a less, and in this view of the effeot of the

new trial, and the judgment shonld be re- fire the defendant acquiesced as he did not

versed , and a new trial granted with costs make a new lease or even offer one to the

to abide the event.
plaintiff.

Opinion by E . Darwin Smith, J. That ,the consideration for the repairs

having failed , plaintiff could recover what

they were worth , and the fact that the re

pairswere to apply on the lease in payment

LEASE . RENEWAL. REPAIRS. (of rentmade no difference .

N . Y . SUPREME COURT - GEN 'L TERM .
Thatthe repairs were in legal intend

FOURTH DEPT.
ment money, and when recoverable at all

could be recovered as money. By the re.

Smith v. Farnsworth .
pairs when completed the value of defend

Decided January, 1876. ant's property was increased without any

Where a lessee agrees to and does make benefit to the plaintiff, although made at his

repairs, under an agreement with the expense .

lessor that his lease shall be renewed Non -suit set aside and a new trial

and the amount expended in repairs oranted.

shall be applied to the rents, and the
demised premises are destroved before . Opinion by Mullin , P . J . ; Smith and

the commencement of the new term and |Gilbert, JJ., concurred .

before the new lease is delivered, he may
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NEGLIGENCE. DAMAGES. therion , is not a bona fide holder for

U . S . SUPREME COURT.
value.

Error to Clarion Common Pleas.
The M . & St. P . R . R ., plaintiff in er

The defendant in error endorsed to
ror v. Mary Arms, defendant in error.

Brady & Co., a promissory note for col
Decided October Term , 1875.

In an action to recover for injuries
lection . B . & Co., being indebted to the

resulting from negligence , whether
plaintiffin error transferred the note to it as

gross or ordinary , exemplary dam
additional security. Plaintiff in error

ages are not allowable. made no advances and gave no new cred

Error to Iowa Circuit Court. it to B . & Co., on the strength of thenote.

Action to recover damages for injuries ! The plaintiff in error, collected the

received by reason of a collision on de- amount of the note from themaker. This

fendant's road. Plaintiff was a passenger action was brought to recover the pro

on defendant's train , which was running
ceeds, and defendant in error had judg

about fifteen miles an hour, when it col- ment.

lided with an engine on the same track. Held , That inasmuch as Brady & Co.

The jar occasioned by the collision was
did not acquire title by the endorsement

light, and more of a push than a shock. for collection, they had no right to pledge

Plaintiff was thrown from her seat and it, or to direct that its proceeds be pla
sustained the injuries of which she comto their credit in payment of their indebt

plained. The Court charged : “ If you
edness ; that, although the bank, in the

find that the accident was cansed by the
absence of notice , had a right to treat B .

gross negligence of the defendant's ser
& Co. as the owners of the note, yet, not

vants controlling the train , you may give
having made any advances or extended

to the plaintiff punitive or exemplary
any new credits upon the faith of it, it

damages.” Verdict for $4,000.
clearly has no equity which entitles it to

Held , Error; the absence of the care
withhold the proceeds from the real owa

necessary to avert an accident,whether

called gross or ordinary negligence, did
Judgment affirmed .

not authorize the jury to visit defendant |
Opinion by Williams, J.

with damages beyond the limit of com

pensation for the injury inflicted . To do
40 POWER OF ATTORNEY. PRESUMP

this there must be some wilful miscon
TION .

duct, or that entire want of care which

would raisethe presumption of a conscious
U . S . SUPREME Court.

indifference to consequences. Alfred H . Clements, applt., v. Joseph

Judgment reversed. P . Macheboeufet al., respts.

Opinion by Davis, J. Decided October Term , 1875 .

A deed of conveyance executed under

a power of attorney, and apparently

within its scirpe, is presumed to be

NEGOTIABLE PAPER. valid .

SUPREME COURT OF PENNSYLVANIA .
Appeal from the Supreme Court of the

First National Bank of Clarion , prff in Territory of Colorado.

error v .Gregg, def ’t in error . Fee simple title to the lands described

Decided January 6, 1876 . Tin the bill of complaint was vested in the

A party taking a note as collateral securi- complainan
sacuri complainant by virtue of a patent from

iu for a vrecedent debt. withoutmaking the United States. Twelve or more per

any advances or giving any new credit sons are named in the bill of complaint as

ers .
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the principal respondents in the suit, and in the bill filed by the complainant.

the complainant alleges that one James The complainant filed a general replica

Hall, pretending to act in his behalf as tion and proceeded to take proofs. Among

his attorney in fact, on the several days other things he introduced the patent from

mentioned in the bill of complaint, with the United States, and the deposition of

out any authority whatever, conveyed by Caleb B . Clemens, his father , and the

deeds of warranty certain portions of said master, appointed to take testimony,an

lands, as therein described , to each of the nexed to his report to the court the two

several respondents named in the bill of exhibits attached to the answers of the

complaint, and the charge in effect is that respondents. No proofs were introduced

the several respondents, as such grantees, by the respondents. They rested the case

had full notice that the person pretending upon their deeds of conveyance and on

to be the agent of the complainant acted the powers of attorney annexed to the an.

in making the said several conveyances swers.

without any authority whatever from the The authority conferred was sufficient

complainant, and that the respondents to warrantthe agent to execute the deeds,

combined with the pretended agent to and there was nothing in them inconsist

cheat,wrong and defraud the complainant ent with the power of attorney given him

out of his title to said lands, and still re- by the complainant. Complainant gave no

fuse to restore him to his just rights.Iproof of fraud .

Wherefore the complainant prays that the

several deeds executed by the said pre
Held , That the deeds of conveyance

tended agent to the said several respond - Sb
show on their face that they were exe

ents may be decreed to be cancelled, and cu
cuted within the limitations of the power

and that the lots may be returned to the of attorney, and in such case the presump

complainant wholly discharged from all
tion is that the trust reposed in the at

subsequent conveyances executed by such
torney was executed in good faith . Where

grantees, and for general relief.
the deed in such case is apparently valid ,

courts of justice will not infer anything
The respondents filed several answers,

against its validity . (Very v. Very, 13
setting up substantially the same defense.

How . 360.)
They admit that the complainant was the

owner of the lands in fee simple, and that
The rule is that if the deed is apparent.

certain portions of the same were con
| ly within the scope of the power the pre

veyed to them by the person professing
sumption is that the agent performed his

to act as theagent of the complainant, as
duty to his principal. (Morrill v. Cone,

alleged in the bill of complaint, but deny
22 How . 82 ; Doe v. Martin , 4 Term , 39 ;

that the person who executed the respect
Rail v. McKernan, 21 Ind . 421 ; Wilburn

ire conveyances acted without authority
v. Spofford , 4 Sneed, 704 ; Marr v. Given ,

from the complainant, or that they ever
23 Me. 55 .)

combined with that person to cheat,wrong Facts will not be presumed against a

or defraud the complainant, as alleged in deed of conveyance which on its face has

the bill of complaint. Instead of that the all the legal requisites to make it a valid

respective respondents allege that the instrument. (Rurr v. Galloway, 1 Mc

agent named , by virtue of the powers of Lean , 496.)

attorney annexed to the answer,or by vir- Instead of that the rule is that he who

tue of one or both of the same, conveyed would invalidate such a deed must im

to them respectively the certain lots or peach it by affirmative proof. (Polk v .

portions of said lands for a valuable con- Wendal, 9 Cr. 87; Bagnal v. Broderick,

sideration, as more particularly described 13 How. 450 ; Minter v. Crommelin , 18

ich case in ot infer anary, 13

same defew
ers

, court
s

of
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it.

id . 87; Bank v. Dandridge, 12 Wheat. ly, that under the pleadings and evidence

70.) a suit by Preston for the use of Young

Decree affirmed . could not be maintained , and that recor

Opinion by Clifford , J . ery only could be had, if at all, in a suit

brought in the name of Young himself ;

STATUTE OF FRAUDS. EVI. and thirdly, that even if the law would

DENCE. raise an implied promise, on the part of

SUPREME COURT OF PENNSYLVANIA. the defendants, to indemnify Preston , he

Taylor et al, pltfs in error v . Preston,
mus“ pay Young before he could re

cover.

deft. in error.
The plaintiff below bad judgment.

Decided January 6th, 1876 .

Held , 1. That the defendants were ac
A verbal promise by a vendee who takes

land subject to encumbrances to pay quiring property forquiring property for their own use. They

such encumbrances is valid . were contracting to serve the purposes,

The law raises an implied promise on the not of the plaintiff but of themselves.

part of the vendee taking subject to en - And the agreement, if it was made, to pay

cumbrances, when they enter into the Young, was not only a stipulation to pay a

consideration , to indemnify the vendors
|debt which Preston owed, but a stipula
ehti

against them , and the vendormay sue to

the use of the holder of the encum - non to pay the price of property they had

brance without showing that he has paid |bought. In no ordinary sense did they

become sureties or guarantors for Preston .

Parol evidence of a consideration not men- Buying the land , the promise to pay for

tioned in the deed , if it be not incon - lit, whatever the form , was a promise to

sistent with that expressed, is admissi
pay their own debt. To hold the statute

ble.

applicable to a case likethis, it is believed ,

Error to Butler Common Pleas.
would be both a violation of principle

Preston , the plaintiff below , had pur- and a departure from authority. That

chased from Simon Young, by articles of statute does not require a promise to be in

agreementexecuted on the 19th of Febru - writing where it is in effect to pay the

ary, 1873, land in the county of Butler, for promissor's own debt, though that of a

$21,000, and having paid $ 5 ,200, had as- third person be incidentally guaranteed ;

signed the articles to the defendants on it applies to the mere promise to become

the 19th March , 1873 , two instalmentsof responsible , but not to actual obligations.

the purchase-money due to Young, Malone v . Kenner, 8 Wright, 107 ; Arnold

amounting to $ 15,800, remain unpaid . Iv. Steadman , 9 Wright, 186 ; Maule v.

Evidence was received tending to show Bucknell, 14 Id., 39.

that, although not mentioned in the con - ! The promise is considered as not to pay

tract, the defendant below agreed with the debt of another, but the debt of the

plaintiff, when they took the assignment, property which has cometo the promissor's

to pay off the encumbrances, and that hands. These considerations withdraws

such agreement entered into the consider the promise from the operation of the act

ation of the assignment. Preston had of 1855.

not paid Young. That if the evidence received established

It was insisted ,on behalf of the defend the fact that the agreement to pay the

ants below , first, that the alleged under - money due Young was a part of the con

taking of the defendants was a verbal sideration for the assignment, the ruling

promise to pay a debt due by Preston to below , that the plaintiff was entitled to å

Young, and under the act of the 26th of recovery, was correct. The purchase of

April, 1855,could not be enforced ; second-' lands subject to the paymentof the pur
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chase-money due to a third person , is a where there are two witnesses con

covenant by the vendee to pay such pur- tradicting each other, if the jury find

chase-money, upon which an action may both equally worthy of credit, their

be maintained in the name of the vendor,
testimony is balanced , and plaintiff

for the use of him to whom it is due. The
hom it is dne. The

saus to
fails to establis ? his case .

parchaser, as between himself and the Appeal from judgment entered on ver.

vendor, makes the debt his own, and as- dict of a jury in favor of plaintiff. Action

sumes to protect the vendor. Campbell v . to recover for loss on sale of stocks on de

Sbrum , 3Watts, 60 ; McCrackin 's Estate, fendant's account.

5 Casey, 426 ; Burke v. Gummey, 13 On May 12th , 1873, plaintiff bought for

Wright, 518 ; Metzgers Appeal, 21 P . F. defendandefendant, at his request, at the Stock
S. 330.

Exchange, two hundred shares of Pacific

3. That the admission of parol evidence Mail, at 53. Plaintiff was a broker,

showing the agreement between plaintiff and 'defand defendant was accustomed to deal
and defendants, that the latter were toli

ing in stocks. Stock was bought
pay the encumbrances, and that this athis regular,” which means to be delivered
promise entered into the consideration , and paid for on the following day. Plaint

was correct, apart from the question raised liff on the following day received and paid

its to the effect of the Statute of Frauds. for the
for the stock . Plaintiff testified that he

It did not contradict or alter the writtenwritten sent to defendant for margin which he
instruments, and was not inconsistent |had promised to put up, and which, ac
with the consideration expressed . Buck . cording to custom , was 10 per cent. of the

ley's Appeal, 12 Wright, 491. purchase price. On the 14th and on the

The court below , however, having erro - | 15th plaintiff called on defendant and in

neously withdrawn from the consideration formed him that unless the margin was
ofthe jury some of the facts, the judg output up by ten o 'clock on the 17th , the

ment must be reversed .
stock would be sold on his account; that

Judgment reversed. defendant requested until 11 A . M ., which

Opinion by Woodward J. time plaintiff granted. At a few minutes

after 11 A . M ., the 17th, no margin hav
STOCKS. SALE .

ing been put up, the stock was sold at the

N . Y . SUPREME COURT,GEN . TERM , Stock Exchange at a loss of $ 1,500.

FIRST DEPT., Plaintiff was to carry the stock. On

Henry L . Rogers, ptff. & respt., v. John the 13th he hypothecated it and borrowed

P .Gould, deft & appt. money to carry it, and twice thereafter re

Decided December 6, 1875 . peated the operation. At the time of the

chase of stocksby a broker, and sale he did not have the original stock

a sale in default of margin , it is a purchased , but delivered the samekind of

question for the jury whether the bro- stock , only that the certificates bore differ

ker was to borrow money on the stocks ent numbers, and at all times between the

for the purpose of carrying the same. purchase and sale plaintiff had more than

Also, what is proper notice of sale
two hundred shares of this stock on hand,

for default of margin . A regular

sale, namely , a sale to be delivered
differing only in the numbering of thecer

the next day, not void under the Sta
tificates. Defendant denied giving any

tute of Frauds. Broker need not order or direction . to sell. The Court

keep the identical stock on hand if he charged that the jury must be satisfied

had other shares of the same stock to that plaintiff, by agreement, was to carry

supply their place. the stock for defendant, and have the

:. is not crror to rifuse to charge that right,in carrying, to borrow money upon it,
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and that for plaintiff to recover they must such sale would be made, and it was sub

be satisfied that defendant had notice of mitted whether what transpired consti

sale at a specified time in default of mar- tuted such notice.

gin , and that it was fairly sold . That The refusal to charge in reference to

the sale of two hundred shares would be the balancing of the testimony of plaintiff

sufficient though not the identical shares and defendant was proper. The request

purchased. was not to charge that if their testimony

Defendant' s counsel excepted to the last exactly balanced , and there were no other

part of the charge, and requested the facts to determine by, the plaintiff failed

Court to charge that the contract on the to prove his case ; but in case both were

18th of May was void by the Statute of equally worthy of belief, thiswould elim

Frauds, as no part of the stock was deliv - inate all consideration of other evidence

ered or money paid on that day. That that might tend to corroborate the testi

the hypothecation of the certificates, was mony of the plaintiff. Such a charge

a conversion by plaintiff, notwithstanding would be manifestly improper where there

he had other certificates to be used in is any other evidence in the case .

their place . The Court refused , but
| Judgment affirmed .

charged that such hypothecation was a
| Opinion by Davis, P . J.; Daniels, and

conversion, unless they believed plaintiff
Brady, J. J., concurring.

was authorized to do so by defendant, or

by the dealings between them . Defend

ant's attorney also requested the Court to

charge that if the jury gave equal credit TRUSTS.

to both plaintiff and defendant, their tes NEW YORK SUPREME COURT, GEN .

timony balanced the one against the other,
TERM., FIRST DEPT.

and there was a failure of proof. The

Court charged that they must reconcile
Peter Brunner, respt., agst. Henry

their statements if they could , if not,
Meigs, Jr., et al., as trustees, & c ., upplts.

they must judge between them . Jury ! Decided December 30, 1875 .

rendered judgment for plaintiff. Money paid for land purchased at an

Wm . H. Arthur for respt. auction sale may be recovered back

Nelson Smith for appt. upon the discovery that the grantors

in the deed could not give a valid
Held , No error in the charge or refusal title to the premises. "

to charge.

The sale and purchase was consum
Questions of title arising out of the

provisions of the trust clause in a
mated in accordance with the usages of

will .

the board . The delivery, acceptance, and

payment on the following day was suffi. Appeal from a judgment recovered by

cient, and neither party could allege the prie the plaintiff at Special Terin .

Statute of Frauds. Action brought to recover back the

Plaintiff was not bound to keep in his sum of $ 1 ,799.77, it being auctioneer 's

possession the identical stock . The ques- fees and ten per cent of the purchase

tion seems to be settled by the Court of price of certain real estate , purchased at

Appeals. Horton v. Morgan, 19 N . Y ., an auction sale , and also to have the

170 ; Stewart v . Drake, 46 N . Y ., 449-453; agreement to complete the purchase can

Taussig v. Hart, 58 N . Y ., 425 . celled .

The question of notice was properly The grounds of the action were that

submitted . It was necessary to give no- thedefendants,who sold the property , had

tice of the day, time and place at which ' refused and were unable to give a perfect
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title to plaintiff of the property pur them held in trust or any part thereof,

chased . and for such purpose or otherwise, to sell

The question is , whether the defendants or convey all or any part or parts of said

as trustees, & c., could give a valid title to estate which should by them be held in

the property brought in question , and are trust. Margaret Palmer, the wife of the

necessary to be determined by the provis - 1 testator, and two of his children , Robert

ions of the last will of John J . Palmer, of G . Palmer and James H . Palmer, died

the city of New York, which are as fol before the testator without issue and un

lows : married . No division into shares of the

The testator devised all his estate, real estate of s
estate of said testator was ever made by

and personal, to certain persons therein said trustees as directed by said will. The

named, to hold the same during the life testator died in 1858. On the 16th day of

of his wife Margaret and pay the income November, 1872 , Henry, one of the sons

thereof to her. and upon the further of the testator died , leaving him surviving

trust, that immediately after the death of a widow and several minor children .

his said wife, the said trustees should di
es shonld di. That upon the 1st of July, 1873, the said

vide the said estate into seven equal parts,
trustees offered for sale certain portions of

that being the number of testator's the real estate of the testator, which was

children then living. The incomeof each struck off to plaintiff at the price of

of said parts , he directed his said trustees $ 15 ,997. 75 ; he paid 10 per cent. down

to pay to a child (one of the seven chil- and $ 200 auctioneer's fees, and signed a

drea ) during life, and upon the death of contract with defendants, as trustees

any child leaving issue him surviving, he under the will, to complete the purchase.

directed his said trustees to immediately ! This action is to recover the moneys so

convey and make over to such issue, said paid and cancel the contract of sale .

one-seventh part. In the divisions of Flanagan & Bright pltffs. and respts

the estate into seven parts and in the as- Roe & Macklin defts. and applts.

signing of one of such parts to each child , Held , In this case it appears that the

the testator's advances to each child , to trustees have neglected to make the di

be found in a certain book named , should vision or partition directed by the will for

be included to make up the seventh part the term of fifteen years from the term

to such child , but no interest should be designated in the will. That it was evi

reckoned on advances, and in case the dently the intent of the testator that each

advances to any of said children should of the seven parts into which he directed

exceed the seventh part of the estate , then his estate to be divided , should be held

such child or children should not become upon separate and distinct trusts, and

indebted to the estate for the amount of that immediately upon the death of any

such excess, but the amount of such ex - one of his children leaving issue, him or

cess was by the will bequeathed to such her surviving, that the share of such child ,

child . so dying, should vest immediately in the

The said testator also provided , in and issue of such child . The power of sale

by said will, that the better to enable given in the will was given to the trustees

the said trustees to carry into effect the for the purpose of enabling them to make

directions herein before mentioned, that the divisions directed by said will, and also

the said trustees should have full power after the said division to change the in

and authority at any and all times during vestments of any separate share. In this

the continuance of the said trusts respect case it would appear that the said trustees ,

tively , in their discretion , to change the having neglected to make the division

investments of the estate and property by directed by said will, the share of said
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died unmarrie
d dren of testator havints interest, tog

estate belonging to Henry Palmer, upon A Court of Eguity will not restrain

his death vested immediately in his chill proceedings at law upon such a

dren , and that they became tenants in note .

common with said trustees in thewhole of Bill to enjoin a suit at law . Complain

said estate . The power of sale in the ant gave his note , dated July 26th 1870 ,

trustees which would enable them to con - payable one year after date, and bearing

vey the whole title, ceased upon the death interest at the rate of 10 per cent. per an

of Henry Palmer. The trust, by the num , with 30 per cent. per annum after

terms of the will has terminated, as to maturity, as liquidated damages for non

the one-seventh part of the estate, and the payment when due.

cestui que trusts have become tenants in Suit had been commenced and a de

common with the said trustees in suid fault entered , when the bill was filed to

estate. prevent the entering of final judgment.

The court, on a proper application With his bill the complainant tendered

being made to it, would undoubtedly the principal of the note,with 10 per cent.

partition the estate into five equal parts interest, together with the costs of the

( two of the children of testator having common law case .

died unmarried and without issue), and ! Held , 1. Thatalthough the party agrees

would transfer one of the five parts to the to pay a rate of interest in excess of that

children of Henry Palmer. The deed , allowed by statute, after maturity, it is,

therefore, did not convey to the plaintiff nevertheless, regarded in the nature of a

the clear title to the premises purchased penalty to secure prompt payment. In

by him , and he is entitled , therefore, to such cases the penalty is liquidated dam

recover back , with interest, the moneys ages, fixed by the solemn agreement of

paid upon such sales, and have his con - the parties. When made for the sole par

tract to complete purchase cancelled . pose of securing prompt payment,and un

Judgment of Special Term ' affirmed derstandingly entered into, such contracts

with costs. | are valid at law , and may be enforced.

Opinion by Daniels, J. ; Davis, P . J., Lawrence v. Cowles, 13 Ill., 579.

concurring, Brady, J., dissenting , holds, Smith v. Whittaker, 23 Ill., 267.

That the interest of the children of Henry Blair v . Chamblin , 39 Ill., 421.

Palmer was not only subordinate to, and 2. The penalty imposed being liquidated

controlled by the trust, but it was a con - damages, which have been the subject of

tingent or limited one, dependent upon adjustment by agreement of the parties,

the advances made to their parent during a Court of Equity will withhold its aid ,

the lifetime of the testator, and that the and leave the parties to their legal rights,

children could acquire their right only by whatever theymay be.

enforcing the performance of the trust. There is nothing in the facts alleged

calling for the interposition of a Court of

Chancery upon equitable grounds. That

complainant was ignorant of the 30 per

USURY. cent. provision ,affords no ground for re

SUPREME COURT OF ILLINOIS .
ief. It was his own negligence , against

which it is not the province of a court of

Downey , admr., v. Beach.
law or equity to afford him relief.

It is not usurions to insert in a note, Decree reversed and bill dismissed.

as liquidated damages, that after
| Opinion by Scott, C . J.

maturity it shall bear interest in ex

cess of the legal rate.
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NEW YORK WEEKLY DIGEST. I ANSWER. AMENDMENT.

VOL. 2. ) MONDAY MARCH 6 , 1876 . (No. 4. N . Y . SUPREME COURT, GENERAL TERM

- FIRST DEPARTMENT.
AGISTMENT. ABSENCE OF

George B . Chase, respt. v. Thomas Lord
SCIENTER.

and another, exrs., applts.

ENGLISH DECISIONS - QUEEN'S BENCH
Decided January 28th , 1875.

DIVision .
Long delay in making application for

Smith v. Cook .
leave to amend answer for the pur

1 Law Reports, 79. pose of setting up the Statute of

Decided December 14 , 1875. Limitations, is good ground for de

An agister of cattle is liable for dam nying such avplication , especially

ages done through his negligence by
where plaintiff' s rights against other

a vicious animal in his care, to parties have been lost on account of

another animal also in his care, al the failure of defendants to set up

though he may not have known the
said defence in the first instance.

mischievous disposition of the for Appeal from an order refusing leave to

mer . |amend an answer by setting up the Statuto

Plaintiff delivered a horse to the de- of Limitations.

fendant to be agisted, kept, and taken . The action was brought to charge de

care of. The defendant placed the horse fendants' testator as the owner of stock in

in a field with a number of heifers, know - the Columbia Insurance Company, on the

ing that a bull, kept on adjoining land, ground that a certain increase in its capi

had several times been found in the field , tal stock had not been paid in , and notics

and that there was no sufficient tence to of such payment filed as required by the

keep it out. generalact for the incorporation of insur

He, however, did not know that the ance companies. Defendants desired to set

bull was of a mischievous disposition. up that the action had not been com

Thehorse was gored by the bull and killed . menced within three years as required by

Witnesses testifitd that it was imprudent the Code. Sec. 92, sub. 2.

to turn young horses among horned (at | W . C. Whitney, for plff. and respt.

tle ; others , that there was no danger in D . D . Lord, for applt.

such a practice. Held , The motion was properly denied ,
The Court left to the jury whether the lon the ground of laches. The action was

detendant acted without reasonable and commenced in November, 1870, and issue

proper care in putting the colt in the field jo ned in February, 1871; that had the

near the bull and with the heifers.
Statutebeen pleaded, then, plaintiff might

Verdict for plaintiff. have sought some one of the trustees or

A rule nisi was obtained to enter a non - corporators in whose favor that defence

suit on the ground there was no evidence ldid not exist. At the present time, not

of scienter. only the three years have elapsed , but also
Held , That defendant was bound to the limitation of six years against the

take reasonable care ofthe horse, and that others. It is a question whether the action

il it was killed through his negligence he is brought for a penalty within sub. 2 , sec.

was liable , and that the doctrine of 92 of the Code. The question in the case

scienter ought not to be extended to aljs strongly analagous to that in Cuming

contract to take reasonable care . & Homer v. McCullough, 1 N . Y ., 47.

Rnle discharged. The reasons given by the Court below

Opinions ly Blackburn, Quain and for denying the motion seem to us suff

Field , J. J. cient to show that the discretion of the
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Court was properly exercised. The long visions of the act of 1874, have the onus,

delay in making the application is suffi- and in order to bring the case within that

cient to show that the amendment would actmust show that the subject matter of

not be in furtherance of justice. the controversy did not amount to $500 ,

Order affirmed . and having failed to do this defendants

Opinion by Davis, P . J.; Daniels and are not brought within the act, and are

Brady, J . J ., concurring.
not barred from their right of appeal.

Motion denied.

Opinion by Folger, J.

APPEAL. PRACTICE.

N . Y . COURT OF APPEALS.
ASSESSMENTS. JUDGMENT BAR.

The People applts. v. Horton, et al.,
N . Y . SUPREME COURT - GEN' L TERM

respts.

FOURTH DEPT.
Decided January 25, 1876 .

A party seeking,under the act of 1874,
Zink v. City of Buffalo.

to restrict the general right of appeal, Decided January, 1876 .

has the onus, and must bring the case A judgment in favor of other parties,

within that act. setting aside assessments, cannot be

This was a motion to dismiss an appeal, used by another person on ground

on the ground that it was forbidden by
that such judgment operated to annul

Char. 322, Laws of 1874 , which provides
thewhole assessment.

that no appeal shall be taken from an
It only affected the parties to that judge
ment.

order granting or refusing a new trial,

where the amount involved does not ex
This action was bronght to set aside an

ceed $500 , exclusive of costs. The action assessment of plaintiff 's land, made for

was brought to restrain the defendants' the purpose of defraying the expenses of

business, but the complaint does not de- paving a street in Buffalo. Parties named

mand any money, and the pleadings do W . and M . who were owners of land on
not state the value of the business. Itwas the same street, had , previous to this ,

in erable from the pleadings, and the evi- commenced actions and had recovered

dence tended to show , that the business judgments setting aside such assessment

was worth much more than $500. Plain as to them , and from whose judgment aa

tiff claimed that as the action was not on appeal had been taken .

contract, it was to be governed by one of l Upon the trial of this action the defend

the particnlar provisions of the act of ant in
act of ant introduced the judgment roll in the

1974 . and the amount claimed in the com case of W . and M1., and requested the court

plaint must be deemed the amount of the
to find and decide that this judgment op

bubjectmatter of the controversy, and as erated to any
erated to annul the roll, and all the as

no amountwas specified , the subjectmat- sessments therein , including plaintiff 's,

ter is of no account, and there could be and therefore plaintiff could not maintain

no privilege of appeal. this action, as there was no existing as

G . A . Scroggs, for applts.
sessment, & c.

M . A . Whitney, for respts. Appeal from the judgment of the Su

1 2 . That the case falls within the perior Court of the City of Buffalo, certi

general provisions oflaw giving a right of hed into

appeal to this Court, ard that plaintiffs in Frank R . Parkins, for applt.

seeking to restrict that general right by 8 . Rogers. for respt.

applying the special prohibitory pro- ' Held , It was not an error of the judge
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at Special Term in refusing to find and nexed, setting out in detail its cause of

decide that the judgment entered in the action .

case of W . and M ., introduced on the trial ! A motion wasmade at Special Term to

operated to annul said assessment roll, and vacate the attachmenton the ground that

all the assessments mentioned therein , in - it was insufficient and did not specify the

cluding those set forth in the complaint grounds ofplaintiffs claim and was denied .

in this action , and that, therefore, the Barrett, Redfield & Hill, for respt.

plaintiff could not maintain this action . I Porter . Lowreu . Soren & Stone, for

Such a decision and judgment only applts.

bound the parties in the actions, and set
1 Held , That the prerequisites required

aside said assessment so far as it was a lien
by the Code (sec. 229) appeared by the

npon the lands of W . and M . It still
|affidavit in this case. The details were

remains a lieu and a cloud upon the plain
in the complaint, a copy of which was an

tiff 's lands. That action did not bring
nexed , which revealed to the Judge, con

up, like a certiorari, the whole assessment
sidering the application for the attach

roll for review , in behalf of all the parties
ment, what they were , and upon which

assessed . In such case the judgment of
the necessary conclusions could be drawn .

the court would be upon the whole record ,
| The complaint could be used as an affi

and might set aside and annul the whole
davit (59 N . Y ., Rep 647), and we do not

assessment.
understand why a sworn copy may not be

Judgment affirmed . employed in the same way. It became

Opinion by E . U . Smith , J. necessarily a part of the aflidavit when

annexed and referred to as it was in this

ATTACHMENT.
case, and as such it presented a full

N . Y . SUPREME COURT, GENERAL TERM
statement of the cause of action as it was

- FIRST DEPARTMENT. . alleged to exist.

Crandall et al., respt. v.McKaze, applt. Order affirmed .

Decided January 28, 1876 . | Opinion by Brady, J.; Daniels, J., con

A sworn cory of complaint setting out curring.

the plaintiff's cuuseof action in full,

annered to the affidavit, on which an

aitachment is issued , and referred to
BANKRUPTCY. ASSIGNEE'S

therein , is a substantial compliance
TITLE

with sec. 229 of the Code. U . S. SUPREME COURT.

Appeal from order of Special Term de- Christian S . Eyster, piff. in error, v.

nying motion to vacate attachment. Thomas Guff. et al . defts. ön err

Plaintiffs obtained an attachment Decided October Term , 1875.

arainst the property of defendant, on an An assignee in bankruptcy, acquiring

affidavit which set ont plaintiffs' cause of title to lands by virtue of the Bunk

action, as follows: rupt Act, pending a litigation in a

" That a cause of action exists in favor state court concerning them , takes

of said plaintiffs and against said defend subject to the final decree of thut

ant, arising out of a contract made and court.

cricuted by said defendant, and by him . In error to the Supreme Court of the

delivered to said plaintiffs, and which is Territory of Coloradlo .

more particularly set forth in the copy of Action of ejectment brought originally

complaint hereto annexed in this action," by Thomas and James Gaft against plain

and further alleged defendant's non-resi- tiff in error.

dence, a copy of a verified complaint an - The title to certain lots in Denver City
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is the subject of controversy . George W . | signee of a debt, to establish that the

McClure was the source of title, common debtor was notified of the assign

' to plaintiffs and defendant. McClure bad ment in order to protect himself

made a mortgage on the lots to defeid
against payment to the assignor.

ants in error, to secure payment of the
This ‘action was brought by plaintiff as

tum of $ 18 ,000.
trustee of the estate of F ., under a deed of

A suit to foreclose this mortgage was trust executed by F., to recover money

instituted in the district court in 1868, loaned by F . to the defendant. The de.

which proceeded to a decree and sale, and fendant pleaded payment and gave evi

plaintiffs became the purchasers, receiving dence showing payment to F . after the

the master's deed , which was duly con - execution of the deed . Plaintiff's coun .

firmed by the court.
sel, upon the trial, requested the Judge to

This decree was rendered July 1, 1870. charge the jury that the burden of nroof

On the 9th day of May preceeding, the was upon the defendant, to show that the

mortgagor, McClure, filed a petition in payment was made without notice of

bankruptcy, and on the 11th day of May plaintiff's rights, and in good faith . This

he was adjudged a bankrupt, and on the request was refused , and plaintiff ex

4th day of June John Mechling was duly cepted , and also excepted to the charge on

appointed assignee . The bankrupt filed this point, that the burden of procf was

sechedules in which these lots , and the upon him .

mortgage of the Gaffs on them , were set A . Hadden for applt.

out.
Geo. B . Bradley , for respt.

Plaintiff in error was a tenant of Mc- Held , That the charge and the refusal

Clure, and insists that all the proceedings to charge were correct ; that defendant

in the foreclocure suit, after the appoint- had a right to presume that the original

ment of the assignee in bankruptcy, are creditor was entitled to receive payment,

absolutely void , because he was not made and it was incumbent upon plaintiff to

a defendant. establish the fact ofnoticeofthe transfer .

Held , The Court below having acquired It devolves upon an assignee to establish

jurisdiction of the parties and of the sub - that the debtor was notified , in order to

ject matter, neither a sale by the mortga- protect himself, against a payment to the

gor nor the vesting of the title in the as- assignor. 9 J. R ., 64 ; 12 id ., 343; 19 id .,

signee by operation of the bankrupt law , 93 ; 1 Hill, 552; 2 Seld , 188.

could avoid the full effect of its final del Bush v. Lathrop, 22 N . Y ., 550, distin .

cree ; that there is nothing in the bankrupt guished.

act which places the title of the assignee Plaintiff's counsel also requested the

upon a different footing in this respect Judge to charge , that the pendency of an

from that of any other person taking action to set aside the trust deed between

pende'ile lite. F . and plaintiff, of which defendant had

Judgment affirmed. knowledge, and on which he had been

Opinion by Miller, J.
sworn as a witness, was constructive

notice to defendant, of the existence of

the deed. The Courtrefused so to charge .

BURDEN OF PROOF.
Held , no error; that it was a question

N . Y . COURT OF APPEALS. of fact for the jury.

• Heermans, trustee, & c., applt. v . Ells- Judgment of General Term , affirming

worth , respt. judgment for defendant at circuit, af.

" Decided February 8 , 1876 . firmed .

· The burden of proof is upon an as ' Opiuion by Miler, v .
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District Judgion by

CONTRACTS. the supervisor's acts in accepting or

U . S. SUPREME COURT.
rejecting the work as coming up to

these specifications. This Allen did in

Gilbert Woodruff, et al, plffs. in error , v. his contract with them . The supervisors

Benjamin F . Hough, et al.,defts in error. reserved the right to decide as between

Decided October Term , 1875. . them and Allen whether the work con .

A contractor is liable to his sub -con - formed to the specifications. Allen re

tractor for work done, although such served po such power in his contract with

work may be rejected by the party defendants. These latter had a right, in

who originally let the contract ; there the event of a difference on that subject.

veing nothing in the agreement be
to have the difference settled by a court of

tween the contractor and sub-con

tractor,which makes the approval of
| law . and Allen run that risk if he rejected

the work by the original party any of their work. But the supervisors

necessary. could reject work without such hazard ,

In error to the Circuit Court of the
because Allen had agreed to submit to

United States for the Northern District their judgmentin case ofsuch a difference.

of Illinois.
Judgment affirmed .

Opinion by Miller , J.
John Allen having contracted with the

supervisors of the County of Winnebago,

Illinois, for the building of a county jail, COSTS. PRACTICE.

made another contract with defendants in v
1 N . Y . SUPREME COURT- GENERAL Teix ,

errur,whowere plaintiffs below , for all the
SECOND DEPARTMENT.

wrought-iron work necessary in the con

struction of the building. The plaintiffs
Growx, respt. v .McCrum , applt.

here, who were defendants below , became Decided February 7, 1876 .

eu reties for Allen by a written guaranty A notice of appeal from a Justice's

that he would perform his part of the Court, where the recovery was over

contract ; that is, would pay as he had
one hundred dollars, to a County

promised these sub -contractors.
Court, which states as ground of ap

In the progress of the work differences
peal " that the Justice erred in fini

ing that plaintiff rendered services
arose between Allen and his sub contrac

in a sum exceeding in value the sum

tors, growing outof the refusal of the su of twenty -five dollarx," is sufficient

pervisors to accept the work furnished by to entitle the appealing party to costs

the latter, on the ground that it was not in the County Court, if recovery

in compliance with the specifications of therein is reduced more than ten dol

Allen 's contract with the supervisors,and
lars.

with the defendants in error. Aftermuch . The plaintiff recovered a judgment for

of the work was done and put in place, it $ 125, besides costs, in a Justice's Court,

was condemned, and the work abandoned and the defendant appealed to the County

by defendants iu error, who brought this Court.

suit agitinst Allen 's sureties for his failure The action was re -tried there and na

to pay as they had guarantied he would . sulted in a judgment for the plaintiff for

Held , That Hough and Butler, the sub- $ 93.

contracturs under Allen , were not bound The defendant, in his notice of appeal

by all Allen's contract with the super- to the County Court, stated the follow

visors. But while they accepted specifica- ing, among other grounds of appeal.

tions for the wrought-iron work which First, That the Justice erred in finding

were in Allen 's contract with the shaper- that the plaintiff rendered services forthe

visurs, they did not agree to be bound by defendant in a sum exceeding in value
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the sum of twenty -five dollars. logs. It appeared on the trial that de

The question is presented as to which fendants were the owners of the N . !

party is entitled to costs. of sec. 33, t. 21, N . r. 6 E , in this State ;

| Roger H . Lyon , for applt. that they contracted with one Sinith to

H . B . Davis , for respt. . lumber on said land ; that by mistake

Held , The appellant's rightto costs de- Smith cut the logs in question upon the

rends upon his notice of appeal. Hemust south half of said section , caused the

state in his notice in what particular or same to be hauled a distance of about five

particulars he claimsthe judgmentshould miles to the Ausable river, thence run to

have been more favcrable to him . Sec. the boon at the mouth of said river,

371 of the Code. there rafted and towed from thence to

In this case the first particular ground Toledɔ in the State of Ohio, where they

of appeal is that the Justice erred in find- were sold at twelve dollars per thousand

ing a sum exceeding $ 25. This means feet.

the judgment is for too much, and should It also appeared that when these logs

only have been for $25. were cut the south half of said section

This threw upon respondent the neces- was owned by Eben B . Ward , and that he

sity of making an offer to correct the afterward , and before suit brought, as

judgment in the amount, or to be liable signed all his claim and right of action for

to pay costs if the judgment was reduced such cutting, to the plaintiff.

$ 10. No offer was made, and the judg - The plaintiff ciaimed to recover the

ment was so reduced. price at wbich the timber was sold in

The appellant was entitled to costs in Toledo.

the County Court. The Court charged the jury, that if

Order reversed, with $ 10 costs, besides they found no wilfulwrong on the part of

disbursements. the defendant, they might award as dam

Opinion by Barnard, J . ages the value of the property where it

was taken , viz : one dollar and fifty cents

per thousand , together with the profits,

DAMAGES. INVOLUNTARY CON- which might have been derived from its

VERSION . value in the ordinary market. Or, that

• SUPREME COURT OF MICHIGAN. they might take the market value at To

Winchester v . Craig et al.
ledo,deduct precisely the sum defendants

expended in bringing it to that market,
Decided January Term , 1876 .

and putting it in condition for sale , and

The measure of damuges in trover for award the difference between these two

conversion by an involuntary tres . Isums, with interest in either case from the

passer, is the market value of the
time the conversion took place ; and re

property atthe point where it is sold
fused to charge that the plaintiff would

by the trespasser, less the expense of

getting it there.
recover as damages the price for which

Where it is not sold , or the market
the logs were sold in Toledo.

value does not cover the expense, the
| The finding of the jury, as appears

measure is its valuewhen first taken , from the printed record , was as follows :

together with any profits that might “ The defendants cut the timber on the

be derived from its value in the or - land of Ward by mistake; th : quantity

dinary market, with interest. Icut was 193.786 feet : the value ou

Winchester brought an action of trover land after it was cut wastwo dollars per

to recover damages for the conversion by thousand feet; the value at Toledo, and

defendants of a quantity of pine saw for which the defendants sold the timber
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was twelve dollars per thousand ; the er- forined the consideration of the defend

penses of the defendants on the timber in ant's alleged indorsement had a valid in

cutting and removing the same to Toledo, ception. Defendant subsequently moved

nine dollars and thirty-seven cents per to strike the drafts, and all evidence re

thousand," and they assessed the plaintiff's lating thereto, out of the case . This was

damages at the sum of $3,631 40 . denied, and defendant excepted .

Held , That tue instructions given the Held , no error ; that the denial of the

jury were correct
motion did not constitute any ground ofa

Judgment affirmed . legal exception ; that evidence received

Opinion wy Marston , J . under objection, which for any reason

should not be considered by the juury is

EVIDENCE. PRACTICE. not necessarily to be stricken out, butmay

N . Y . COURT OF APPEALS, be retained in the discretiou of the court,

Marks, respt. v. King, applt. and the remedy is for the party to ask for

Decided February 8 , 1876. instructions to the jury to disregard it.

In an action upon a note where she de. Plaintiff offered in evidence a check

fense is forgery, other notes and signed by defendant upon the Second Na

checks of defendants, tending to con - tional Bank of Jersey City, given for the

nect defendantwith the origin of the avails of a note made by defendant and

debt, for which the note in suit was claimed to have been discounted by said

given are admissible in evidence, bank , which it was claimed was paid and

A refusal to strike out evidence re

criveil under objection constitutes no
taken up by the drafts, which were the

ground for an exception ; if for avails of the note, to take up which the.

any reason it should not be consid note in suit was given, the note then

10:1, the remedy is to ask for instruc- discounted having been made for the ac

tions that it be disregarded . commodation of the makerofthe note in

This action was brought against de- suit. Defendant objected the
tendant as the indorser of a promissory ness, who was cashier of the Jersey City

Bank, had po knowledge of the note or

mentwas a forgery. Upon the trial, cer- drafts, and chat it was not the best er
tain drafts given to B ., the maker of the lence of the discount cf the note .

note in suit, as the avails of the discount Hell , That the check was a circum

of a note to take up which the note in stance connecting the defendant with the

enit was given , were received in evidence origin of the debt for which the note in

under defendant's exception. The dis suit was given.

count of the note taken up had already Defendant offered to prove that a wit

been proved without objection . ness for the plaintiff had been active in

G . W . Hotchkiss, for respt. procuring theindictment of B . for coun .

0 . W . Chapman, for applt. terfeiting the indorsement. Theevidence

Held , That the evidence was competent was excluded .

As part of the res gestæ ; that their admis ! Held , no error; that this fact would not

sion , withoutother evidence, did not ne jave discredited his testimony either in

cessarily affect defendant, or tend to es - respect to declarations and admissions of

tablish the genuineness of his indorse - the defendant, or his opinion as to the

ment of the note in suit ; that the evi- genuineness o ' the indorsement as given

dence was also competent as laying a under oath . That the fact offered was

foundation for other evidence which might entirely collateral, and was properly re

connect detendant with the note ; that it jected . 32 N . Y ., 127 .

was properas showing thatthe notewhich ' Judgment of General Term , denying

jote
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Co.

detendant's motion for a new trial, ar - FRAUD. PRINCIPAL AND AGENT.

firmed .
N . Y . Court of APPEALS.

Opinion by Allen , J.
Indianapolis, Peru & Coicago R . R .

FENCES. RAILROAD. Co., respt. v. Tyng, applt.

N . Y. SUPREME COURT, GENERAL TERM, Decided January 18, 1876. .

FOURTH DEPT. A party induced by fraud to make a

Spinner v. N . Y . C . and H . R . R . R . purchase of property , and to take in

warrunty therefor in writing, anal

Decided January Term . 1876 .
under seal,may disregard thelatter ,

A railroad company mrst maintain
sue directly for the fraud ,and give

fences along the line of its road and
parol evidence of the fraudulert

atcrossings, gates, & c.
representations.

Failure to keep gates shut is evrdence of | A principal can enforce all rights of

negligence.
action acquired on his behalf by his

In September, 1872, plaintiff was in agent, irrespective of anyobligations

possession of a farm near Ilion , Herkimer
or liabilities arising in the trans

action between the principal and
County, on which he had a herd of cattle.

agent.
Defendant's railroad ran along the side of

the farm adjoining the highway, which
Tin fixing the value of such properiy

as a locomotive engine, the whole

lay between the railroad and the farm .
country is but a single market.

Between the highway and the railroad

This was an action to recover dimages
defendant had built a fence, and in the

for the alleged fraud and deceit of defend
fence, near the house of one Farrington ,

ant in the sale to plaintiff of two locir
a gate was placed, as well to enable him

motive engives. The complaint alleged ::
to pass to and from a part of his farm ,

purchase by plaintiff through C ., its agent,
lving on the opposite side of the railroad

induced by the representations made by
from his house , as to enable persons car

defendant, that plaintiff believed and re
rying freight to and from defendant's de

lied upon them ; that they were false and
pot, near Ilion , to pass to and from said

made with intent to defraud , and that
depot with freight.

by means thereof plaintiff suffered loss.
On the night of September 30 , 1872

That defendantgave a warranty iu writing
the plaintiff's fence was in someway torn

of the character and quality of the en
down,and plaintiff's cattle fassed through

it on to the highway, and the gate near
Held , That the complaint containeid

Farrington's being open , the cattle
facts sufficient to constitute a cause of

passed through on to the track of the de
action for fraud .

fendant, and some of them were killed .

Verdict for plaintiff.
| Also , held , That an action ex delicto can

Held , Thata railroad company is bound
be maintained , where after fraudulent reps

to see to it that all gates on its road are
resentations have been made, a personal

kept closed , and it is liable if they are left
undertaking had been given, which would

open , even by the owner of land for whose
not have been taken but forthe confidence

convenience they are constructed . Such
induced by the representation , and where

owner owes no duty to the owner of cats these have been relied upon , both in mak

tle that may be in the highway or adivinding the contract and in taking the war .

ing fields.
ranty of quality, and it was shown that

Judgment affirmed . the deceit was the moving cause of both

Opinion by Mullin , P . J.; Smith and 'acts, thongh the contract was in writing

Gilbert, J. J ., concurring. and sealed, and contained covenants of

gines.
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Hy for the
resenta - \

Decide
Fegard) Alexan

that
plaima could

pojecided .
wrowcu .

extensive reach to protect the plaintiff's JUDGMENT. PROCESS.

rights. If thedefendanthas been dishonest U . S . SUPREME COURT.

in the transaction, plaintiff may disregard |
Alexander M . Earle, et al., applts., v.

them all and sue directly for the fraud,
James H . McVeigh. .

and give parol evidence of the representa

tions, though they are not noticed in the Decided October Term , 1875.

written contri.ct. 13 J. R ., 325 ; 18 Due notice, actual or constructive, to

Wend ., 193.
the defendant, is essential to the ju

risdiction of all courts.
Defendant claimed that plaintiff was who

| What is a good notice under a statute

not the real party in interest and could providing for constructive process,

not maintain this action , that C . did not decided .

purchase the engines as agent for plaintiff, Appeal from the Circuit Court of the

or assume to actis such agent, and that United States for the Eastern District of

the money paid by C . has not been repaid Virginia

to him by plaintiff, and that the papers
Two suits were commenced by the

which passed between C . and defendant plaintiff agains
rendant plaintiff against the present defendant,

showed that C . dealt as a principal, and and the plaintiff thereon obtained ser

that parol proof that he acted as an agent, ofprocess in the respective suits on the

was mcompetent. It appeared from the same day, in the words following : « Exe.

evidence that C . was plaintiff's agent,and cuted the within summons February 24 .

that it authorized him to purchase the 1862 on James H . MeVeigh by leavie

engines.
a copy thereof posted at the front door of

Held , That as C . acted as plaintiff's his usual place of abode, neither be nor

agent, all loss resulting necessarily from his wife , nor any white person who is a

the transaction was plaintiff's loss, and it member of his family , and above the agu

cvuld enforce all rights of action acquired of sixteen years, being found at his said

thereby against defendant, whatever ob usual place of abode.”

ligations and liabilities arose in the trans. The defendant not appearing, judg

action from plaintiff to C . 15 East 62 ; ments were rendered against him .

2 Smith 's L . Cas., 342 ; 9 B . & C ., 78. It was admitted that defendant had

Plaintiff had arght to intervene and take been for many years a resident of the

to itself the transaction , and to show by place where the process was served ; that

pa?ol that it was the real pırty in interest. he was the head of a lamily , owning the

The referee r :ceived evidence of wito dwelling in which he resided ; that he,

nesses, who s:1w the engines, at a place together with his family, left their house

distant from that of sale, some time seven months prior to the alleged service

thereafter, as to thei value. It appeared of process, owing to the threatened occu

that they were then in the same condition pation of the town by the Federal forci .

as at the time of sale. went within the Confederate lines and

Held , no error ; that the value of the there remained until the close of the war ;

engines was not governed by the state of that his absence from the town was not

themarket at a particular time; but as to one which he regarded as absolute and

such property the whole country is but a permanent, but contingent and tempor

single market. ary, depending for its continuance upon

Judgment of General Term , affirming the fortunes of the war. It also appeared

judgment for plaintiff, affirmed . he had left no white person in the house,

Opinion by Folger, J . . and that these facts were known to the

|plaintiff 's attorney ,and to the officerwho

made the return .
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The statute provides for service of pro - of the debtors of the estate , in Confede

cess upon residentdefendants, temporarily rate money, and pay it over to the re

absent from hume, by delivering a copy, ceiver of the Confederate States. When

and giving information of its purport to this was done the country was under

his wife, or any white person found at his complete military rule, and he acted , con

usual place of abode, who is a member of trary to his wishes, nder Confederate

his family ana above the age of sixteen authority,which he wascompelled to obey.

years; or if neither he nor his wife, nor This, he ciuimed , excused him from

any such white person be found there, by accountability to the plaintiff or this

leaving such copy posted at the front amount, and the Supreme Court of the

door of his usual place of abode. State has so decided .

The question now raised is whether the Him . This is not a Federal question ,

judgments are valid .
and the motion to dismiss the case for

Held , Thatthe service was insufficient; want of jurisdiction must be granted .

that it appeared by the evidence that the
| Dismissed .

house was not the usual place where the

difendant or his family resided at the
Opinion by Waite, C . J.

time the notice was posted ; that usual

place of abode did not mean last place of LIFE INSURANCE. FALSE STATE

abode ; that the law intends that the per MENT.

son against whom the notice is directed,
U . S . SUPREME COURT.

should then be living or have his home in
The Ætna L . I. Co., pift. in error v .

said house, although temporarily absent.
France , deft. in error.

Decree setting aside judgmentaffirmed .
Decided October Term , 1875. .

Opinion by Clifford, J.
A life insurance policy , containing a

JURISDICTION.
cláuse providing it shall be voil, if

the answersmade to questions by the

U . S. SUPREME Court. insured in his application ,are found

Charles Rockhold , p ?tf. in error v. ] to be false in any respect is wholly

Thomas Rockhold, et al., defls in error . avoided by a false answerwhether it

bemateriul or not.
Decided October Term , 1875.

In such case neither the court nor the
A claim by a trustee, that he was com

jury can inquire into themateriality
pelled to pay over the trust funds to

the Confederate States, when the
of either the question or answer.

country was under military rule, is ! Error to U . S . Circuit Court, Eastern

not a Federal question, and will not District of Pennsylvania .

give this court juris iiction to review Action of assumpsit to recover $ 10,

a decision of the state court. 000, the amount of a policy insured upon

In error to the Supreme Court of the the life of Andrew J. Chew in 1845. An

State of Tennessee. nexed to the policy and made part of it,

This suit was to bring the executors of was the application of Chew containing

the will of Thomas Rockhold to an ac- the questions and answers usual in such

count with the plaintiff, Charles Rock - applications.

hold , one of the legatees. The defendant, The policy contained the following

William D . Blevins, one of the executors, clause. It is understood and agreed, that

answering the bill, said , in substance, that, if the proposals. answers,and declarations

contrary to his wishes, he was forced by a * * * * shall be found in any re

military power that he could not control, spect false or fraudulent, then and in such

to receive the sum of $5 ,004.74 from one case this policy shall be null and void .
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tion .

Among others were the following ques which has been forfeited by reason

tions and answers: of non payment of premiums, where

Question. Age next birth day ? payment of such premiumswas im

Answer. 30 years. possible .

Question . Has the party ever had any . The defendants are a Mutual Insur

of the following diseases ? * * * * ance Company. In September, 1847, they

rupture (and others) ? . executed and delivered to the complainant

Answer. None. at Philadelphia a sealed policy of insur

Evidence was given on both sides tend- ance in $ 5,000 upon his life, payable to

ing to show that Chew was 37, or at least his wife. The premium paid was 3155 50.

35 years old when he signed the applica- | The insurance was for a year, with the

privilege of continuing it from year to

Evidence was also given upon the ques- year on payment of a premium of equal

tion of his having suffered from a rupture. amount before the end of each year. The

The Court left it to the jury to say policy contained a provision that if the as

whether the rupture (ofwhich it was con - sured should not make theannual pay

crded the insured at one time suffered ) ments on or before the several days ap

materially affected the soundness of his pointed , then, and in every such case , the

health , at the time of application, or defendants should notbeliable to thepay

whether it was so far recovered , or was soment of the sum insured or any part.

remote as not to have increased the risk thereof, and the policy should cease and

or the premium if mentioned , or whether determine, and all previous payments

the suppression of its existence was wil. maile thereon , and all profits for which

fnl,and as to the age, the Court charged scrip should not have been issued , should

that the representation must be material, be forfeited to the defendants.

but that if the insured was 35 the differ- ! The complainant continued to pay the

ence would not be immaterial. annual premiumspunctually at Philadel

Held , That tne question of materiality |phia until 1861, when the whole sum

of the answers did not arise ; that the par- thus paid had aniounted to 82,177. He

ties had determined and agreed that they was a resident of the State of Virginia.

were material; that their agreement on The civil war, which broke ont in April,

that point was conclusive, and that the 1861, prevented him from paying the pre

only questions for the jury were: first, miums in September, 1861, and subse

were the representations made ; second , quently ; and made it unlawful for the

were they false, and that the Court err d defendants to receive any such payment

in submitting the question of materiality during the continuance of the hostilities.

to the jury.
The defendants being in possession of

New trial ordered .
the policy ,treated the insurance as ended

Opinion by Hunt, J. by reason of the non -payment of the pre

LIFE INSURANCE. FORFEITURE.
mium in September, 1861 ; and wrote

upon the policy that it was “ forfeited ”
EQUITABLE RELIEF.

and “ cancelled ," obliterating the signa
U S . CIRCUIT COURT - EASTERN Dis - tures of their officers.

TRICT OF PENNSYLVANIA .
On the termination of the hostilities,

Bird v . Penn Mutual Life Insurance the complainant, by a letter of 31st May,

Company
1865, expressed a desire to know what

Decided February 7th , 1876 . steps he must take to continue his ipsur

A Court of Equity will reinstate the ance. On 9th June, 1865, they wrote in

holder of a life insurance policy answer stating that“ the policy of insur.



84 NEW YORK WEEKLY DIGEST.

e

dividenden
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Ouris paid

mone

Canc
e
had missi
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paid

ance was forfeited for non-payment of pre- of the City and County of New York ,

mium in 1861, and will not now be re- respts.

vived by the conipany.” In the following Decided February 1, 1876.

year he renewed the correspondence, virg - | Where, upon the return of an order to

ing his right to be reinstated in the insur show cause why a mandamus should

ance. They repeated, and never in any not issue, afidavits are presented on

wise qualified their original declaration | behalf of the defendant, upon which

that the insurance was forfeited . The the relator takes no issue, but pro.

correspondence was closed in December,
ceeds to arguinent, he admits the

truth of the defendants averments.
1867.

The bill was filed on 20 July , 1874. Its
What was once a claim against the

County of New York , having be
purposes were that the policy , & c., still in

come a liability of the city , the latter
the possession of the defendants, should may be sued upon it and a man

be exhibited by them , that the complain damus will not lie .

ant should be permitted to pay all the ac
The relator applied for a peremptory

crued premiums which are unpaid , that
mandamus to be issued , commanding de

the policy be declared valid and to have
fendant to authorize stock of the County

remained in force, and that the defend
of New York to be issned in pursuance of

ants should account foi all the dividends
chap. 583, laws of 1871 g 4 , for the pur

which had been , or ought to have been
en pose of raising moneys advanced and

declared upon it.
overdrafts paid by the relator to the Com

The defendants, by their answer, and in missioners of the new County Court

argument, insisted that the insurance had House in the City of New York . On the

been forfeited in 1861, that the complain - lreturn of the order to show cause , affida

ant had never made any tender of the vits were presented on the part of the

premiums in question, and that his delay Board to the effect that the loans and

to institute the presentproceedings ought lover-drafts, if made as alleged ,were made

to preclude him from relief if he were by I., one ofthe commissioners, a director

otherwise equitably entitled to it. of the relator, withou : authority from the

Held , That the complainant was en - Board of Commissioners, and the sums

titled to the relief demanded ; that de- were not advanced to the commissioners

fendants should account to him for his but to I., the relator, well knowing that

share of the profits of its business since the money was not to be used for the com

their last settlement ; that whatever he pletion of the Court House , and that it

may be entitled to should be deducted was not so used. The relator took no

from the amounts of the premiums since issue upon the allegations of the affidi

1861, with interest ; that he pay the bal- vits and papers presented by defendant,

ance to defendant, and that defend- but proceeded to argument and asked for

ant deliver the policy to complainanta peremptory mandamus, which was

with as beneficial effect as if it had been awarded by the Special Term .

cancelled or effaced . Henry H . Anderson , for applt.

Opinion by Cadwalader, J.
John H . Strahan , for respts.

Held , That the relator's action was

equivalent to a demurrer to the defend

MANDAMUS. PRACTICE. ant's averments. admitting the trth of

them , but denying their sufficiency in law
N . Y . COURT OF APPEALS.

to prevent the issuing of the writ. 1

People et rel. The Tenth National Wend., 474 ; and as defendant's papers

Bank, applis. v . Board of Apportionment showed that the relator was not entitled
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to the moneys claimed , no case was made would have been necessary to join her

for the issuing of a peremptory writ, and husband with her in the action , and he

the order at Special Term granting it was may still be so joined under the act of

erroneous. 1853, Chap 576, as held in Lenox v. El

The Board of Apportionment of the dred , 1 N . Y . Sup. Court Rep., 142. Bat

city and county of New York has power such joinder is not necessary or impera

to examine claims presented to it, and to tive. The execution would not go against

exercise a judgment whether they are the husband's property if he were joined

rightful before giving assent to provision as defendant, as at common law , but

for the payment of them . . would only bind the separate property of

Also held , That what was once, if the the wife .

claim is legal, a liability of the county of The husband in such case is in no sense

New York has become a liability of the responsible for the debt, except in respect

city , and the latter may be sued upon it. to the property of the wife which may

In such a case relief by mandamus will be come to his possession by the mairiage.

denied . For this he would be liable to account in

Order of General Term , reversing order a proper proceeding against him , if the

of Special Term granting a maudamus, separate estate remaining in the hands of

affirmed . the wife should prove insufficient to dis

Per curiam opinion. charge the judgment.

The judgment should be affirmed.

MARRIED WOMAN . ACTIONS
Opinion by E . Darwin Smith , J.

AGAINST

N . Y . SUPREME COURT - GENERAL TERM
MASTER AND SERVANT. IN .

Fourth Dept.
JURIES FROM NEGLECT OF FEL

Henry M . Helles et al., respts., V .Amy E . LOW SERVANT.

Rossele, applt. N . Y . COURT OF APPEALS .

Decided January, 1876 . Malone, Adm 'r'x , & c., respt. v. Hatha

For goods purchased by a feme sole,
way, Surv'r, & c., applt.

: she may be sued after marriage
Vel Decided January 18 , 1876 .

without joining her husband.

The action was for goods sold the de
A master is not liable to his servant

for the negligence of a fellow ser
fendant, who was at the time a feme sole,

vantwho has notbeen negligently ap
carrying on a separate business in her pointed.
own name and for her own account.

Where a master has left the control og
She afterwards married , and is sued by his business to an employe, reserving

her married name for an account made to himsel; no discretion , he is liable

with the plaintiff before marriage. The for the neglect or omission of duty

referee held her liable to be sued alone, of the one thus representing him .

without her husband, and gave judgment . This action was brought to recover

for amount of the account, from which damages for the death of plaintiff's intes

defendant appeals to this court. tate ,who was an employe of the firm of

Held , the defeudant was a feme sole B . & Co., of which defendantwas the sur

when the debt was contracted , and liable viving member, and was killed while in

to be sued as such upon the demand . Her the discharge of his duty, by thebreaking

bubsequent marriage did not change her of a tub filled with boiling mash in the

rights or liabilities in respect to said debt. defendant's brewery. The evidence tend

At common law after the marriage it ' ed to show that the fall of the mash tub
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was occasioned by the giving away of a Where the master has left the control

post which supported the tub .and the of his business to an employe, res.rving to

joist under it which had begun to decay. himself no discretio! , or where the busi- .

The decay was not visible, and could only ness is of such a nature as that it is necroso

have been detected by boring. The de- sarily committed to agents as in the case

fendantproved that he kept a carpenter, B ., of a corporation , the principal is liable for

whose business it was to keep the building the neglect or omission of duty of the oue

in proper repair and buy the materials for thus representing him .

the same. That defendantwasnot a car- Judgment of General Term affirming

penter himself, but that he sometimes judgment on verdict for plaintiff reversed ,

conversed with B . about the repairs, and and new trial ordered .

was in and about the building and saw
Opinions by Allen and Folger, J. J., '

hat was going on . No personal neglect and Church, Ch . J ., dissenting.

or want of care was charged upon the de

fendant, or any omission of duty orwant

of proper care in the selection ol compe - |MORTGAGE. UNRECORDED DEED.

tent servants or agents tomake repairs.
PRIORITY. POSSESSION.

: The Court charged the jury that it was
N . Y . COURT OF APPEALS.

the duty of the master to see that theem
plove was not exposed to unreasonable Brown, applt. v. Volkening et al , im

risks, and that he was bound to furnish a pleaded , & c ., respls.

reasonably safe and secure building, and Decided February 1st, 1876.

was responsible for B .'s neglect ; that the An actual, visible and open possession

question was whether B . failed to exercise of the premises by the owner of an

reasonable prudence in not examining the unrecorded title ,28 necessary to uvoid

joists and beams.
the lien of a subsequent inortgaye

executed by the owner of record , an
Held , (Church, C . J., and Rapallo , J.,

equivocal, occasional, special or tem
dissenting ) error ; that as there was no

porary possession will, not take the

evidence of a sirrender of power and con- case out of the operation of the rego

trol of the business to B . by defendant, istry laws.

and as the latter was present himself . This was an action for the foreclosure

superintending the establishment in per- lof a mortgage given by defendant, D ., to

son, it will not be presumed that B . was plaintiff, August 8 , 1872. The answer of
the representative of defendant, and he the defendant, V ., set forth that in Juinn

was liable for his neglect and want of l'ary, 1872, he contracted with D . to pur

are: L . R . ( 1 S . & I., apps.), 326 ; L . cha: e the premises in question for $ 30 ,

R . (2 Q . B .) 33; 19 C . B . N . S ., 361; 16 000 , subject to two mortgages amourting

id ., 669, 692.
to $21,000,which he was to assume,and the

. A master is not liable to his servant for remaining $ 9,000 he was to pay bymaking

the negligence or want of proper care of alterations and improvements in nineteen

a fellow servant who has not been negli- houses D . was building, of which the

gently appointed or retained in service . mortgaged property was one ; D , agreeing

2 N . Y . 562 ; 3 M . & W ., 1 ; 55 N . Y ., to have the house sold , finished , and to

608 ; and it makes no difference that the give the deed of it by May 1 , 1872. That

servant injured is inferior in grade and previous to May 1 , 1572, V . performed

subject to the orders of the negligent ser- || $24 ,000 of work on the other honses, and

raut if both are engaged in the same gen - more than fulfilled his agreement to the

eral business. 39 N . Y ., 468 ; L . R ., 2 Q . satisfaction of D ., and that D . at that

B ., 33. time gave him possession and he took pos
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Bession , and has put large improvements occupied house; that there was nothing to

· on the property. The evidence showed indicate any difference in the proprietor

that D . gave to V . an unsigned deed of ship between this house and any of the

the premises in April, 1872, and that this others, and that the lien of plaintiff 's

was not executed until theNovember fol- mortgage was paramount to V .'s title.

lowing, and that he gave to V . the keys of The protection given by the registry laws

the house in June, 1872, and that V . had to those taking title npon the faith of the

mechanics and laborers in the house per - records should not be taken away except

forming work , which was in substantial upon clear proof of a want of good faith

compliance with his agreement with D . in the party claiming such protection,and

for work upon the nineteen houses, a clear equity in him seeking to establish

although the work put upon this house a right in hostility thereto. Thereshould

was of a better character and more exper - be proof of actual notice of prior title or

sive than he had put upon the other. It equities, or of circumstances which should

did not appear that V . accepted the house put a prudent man upon inquiry. Pos

from D . as finished , until long after the session to have thus effect must be actual,

mortgage was given to plaintiff, but that open and visible, not equivocal, occasion .

until late in the Fall of 1872 V . was urg- al, or for a specialand temporary purpose.

ing D . to complete the house as agreed , 3 Ker , 180 ; 2 Barb. Ch ., 555 ; 2 Paige,

and complained that it was not done, and 30 ; 2 Mass., 508 ; 6 Wend., 213 ; 3 Barb .

did not accept the deed until November, Ch., 316 ; 20 N . Y ., 400.

1872. The house was unoccupied until The using of lands for pasturing or for

long after the mortgage to plaintiff. The cutting timber is not such an occupancy

case was tried before the court, withoutails will charge a purchaser with notice. 3

jury, and the judge found as a fact D .had Dutch , 357 ; 3 Pick ., 119 ; 10 N . J. Eq.,

surrendered the keys of the house to V . 419 ; 23 N . Y ., 252.

June 15 , 1872, prior to the execution of Also held , That V . was a proper party,

plaintiff's mortgage, and that Vi had en - and his rights could properly be deter

tered into and had exclusive possession of mined in this action .

the premises as purchaser under and in Judgment of General Term , affirming

pursuance of the agreement, and was en - judgment for defendant reversed ,and new

titled to a conveyance thereof from D trial granted .

free from any such incumbrance as the Opinion by Allen , J .

plaintiff's mortgage ; that V .'s possession,

at the time of the execution of thatmort NEGOTIABLE PAPER

gage was actual and exclusive, and could N . Y . COURT OF APPEALS. :

have been easily ascertained by inquiry on
Barlow , et al., respts. v. Myers applto

the premises, and that such possession
Decided January 25, 1876.

was notice to plaintiff of V .'s rights, and

that plaintiff's lien was not valid as . A general promise for a valuable con

against V. .
sideration to pay all the debts of

another, if it inures to the benefit of
Amasa J. Parker, for applt. the promisce's creditors, applies only

Samuei Hand, for respts. to those who were such at the time the

Held , error; that neither the findings
promise was made, and any one

nor the evidence showed an actual,visibie
thereafter taking the promisee's out

stunding note by endorsement from
occupation by V ., such as is required to a then creditor, takes it subject to all

take the case of a prior recorded lien out equities between the endorser and

of the operation of the registry laws, but promissor, even th .ugh it may be

merely a constructive possession of an un - ' taken for value before maturity .
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This action was brought to recover the judgment on report of referee in favor of

amount of thiee promissory notes made plaintiffs reversed , and new trial granted .

by the firm of R . & W ., payable to the Opinion by Andrews, J.

order of N . R ., and by him endorsed to

plaintiffs 'before maturity . Plaintiffs

claimed to recover upon a promise of the PRACTICE . APPEAL

d .fendant to pay the firm 's debts. It
N . Y . COURT OF APPEALS .

appeared that R . & W ., being largely in
debted to the estate of A . M ., of which ! In re application of N . Y . C . and H . R .

defendant was sole executrix , sold to her R . R . Co. for appointment of Commission

the firm assets in payment of such in - ers to appraise lands, applts., v . Cunning

debtedness, without specifying the debts ham , et al., respts.

or naining the credi'ors, she agreeing to Decided January 25 , 1876.

pay the debts of said firm to the amount an order of the Special Term vacating

of $22,000. an order confirming the report of

. . When this agreement was executed commissionersappointed to appraise

N . R . owed the notes in question , and de
land sought to be taken for publio

purposes is discretionary . It may
fendant set up in her answer and offered be reviewed at General Term , but is

to prove upon the trial, as a set-off, a note not appealable to this court.
of $ 5,000, held by her against N . R . This

The Supreme Court has the power to
evidence was rejected .

vacate such an order.

D . Pratt for applt.
This was an appeal from an order of

Jos. Larocque for respt., General Term , affirming an order of Spe

Held , Error. That assuming that cial Term , vacating an order confirming

the principle of the case of Lawrence v . the reportof commissioners appoi: ted to

Fox, 20 N . Y ., 268 , applied, and that an appraise certain lands sought to be taken

action might be maintained by a firm by appellants for railroad purposes, and

creditor upon the promise, it was to pay appointing new commissioners. The

the creditors who were such at the time railroad company claimed that by the

the promise was made, and they thereby confirmation of the report of the commis

acquired an additional security for the sioners, the title to the property taken be

payment of their claims; and while this came so vested in them as to make the

security would , upon an assignment by a order vacating it an unauthorized exercise

creditor of his claims, pass as an incident f power.

thereto, yet the assignee takes it by de- A . P . Laning for applt.

rivative title from the assignor, and sub- Spencer Clinton for respt.

ject to the equities between the latter and Held , That the order of the Gen 'l Term

the promissor. was not appealable ; that the right of the

The rights of a transferee forbid us be company to the land, if any, was the re

fore maturity of choses in action to hold zult of the proceedings, and depended

them freed from the equities existing upon the upholding of them , and they

against them in the hands of a prior aving been declared invalid , no such

holder attaches only to negotiable instru . right existed ; that the court had power

: ments, not to guarantees thereof, and se - to revoke the appointment of the first

curities therefor contained in separate commissioners for good cause shown, and

instruments. 19 Wend., 557 ; S . C . 26 to set aside the confirmation of their re

id . 425 . port, and to appoint other commissioners.

Judgment of General Term , affirming The Special Term in vacating the prior
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order was exercising its inherent power A partner is not liable for goods or .

over the proceedings of the court. dered by his copartners, on his indi

The power to institute, control and re vidual account, where the goods, by

view the proceedings of commissioners in
mistake, were delivered to the firm ,

if immediate notice is given the ven
street opening cases, and in taking lands

dor .
for railroad purposes, is given to the Su

preme Court as a court, and not to the Appeal from judgment on report of

Judges thereof in such way that they referee.
mustact as a tribunal of inferior jurisdic - J. H . Salisbury, in his own name and

tion , created by statute , or as commission on his own account, ordered somewhiskey

ers appointed by the legislature. 11 N . of plaintiff. He was the senior member

Y ., 276 ; 2 id ., 406 ; 40 How Pr., 335 . of the firm of J. H . Salisbury & Co.,

The Supreme Court at Special Term has composed of Salisbury and defendant, and

power in dealing with these cases to con - that firm had previously had dealings

trol all the proceedings had before it, and with the plaintiff, and purchased whiskey

to set them aside on sufficient cause of him for the use of said firm .

shown. 49 N . Y ., 150. Plaintiff filled the order.by the ship

Upon a motion to set aside an order mentof the whiskey to the firm of Salis

confirming a report of commissioners, orbury & Co., and it was delivered to Salis

an order appointing them , the court is to bury at his store, which was the common

judge whether sufficient cause is shown ; place of business for Salisbury, and for

and whether it shall be granted , is a ques- the firm of Salisbury & Co. On receipt

tion of discretion , where there is not an of the whiskey at the store , with an in

entire lack of merits. The exercise of that voice of the same, as sold to J. H . Salis

discretion may be reviewed at General bury & Co., it was discovered that the

Term , but not in this court. 56 N . Y ., plaintiff had made a mistake, and Salis

72 : R . & S . R R . v. Davis, 43 N . Y . bury gave immediate notice thereof, and

137. It is good cause for the Special advised him said goods were ordered for

Term to set aside the proceedings in such J. H . Salisbury and not for J. H . Salis

cases if the commissioners had been I bury & Co.; that said Salisbury ran the

guilty of such carelessness or irregu drug store alone, and only had a partner

larity as amounted to misconduct by in the butter trade, and directed him to

which a party had been harmed ; the charge the goods to him .

same reasons which would lead to the A . Storm , for applt.

setting aside of a verdict of a jury or Lanning & Willet, for respt.

a report of a referee ihr misconduct, Held . The plaintiff was not at liberty

palpable mistake or accident, would to regird the goods as sold to J. H . Salis

suffice for like interference with the re.
bury & Co. If after the receipt of this

port of commissioners. notice he was unwilling to trust Salisbury

Appeal dismissed . as the purchaser of the goods on his indi

Opinion by Fulger, J. vidual credit and account, he should have

immediately reclaimed the same. His

omission to do so was an assent on his

PARTIES. LIABILITY.
|part to treat the sale as a sale made to

Salisbury individually , according to the
N . Y . SUPREME COURT - GEN 'L TERM original order anu his subsequent uotices.

FOURTH DEPT.
Judgment reversed .

Story , respt. v . Evans,applt.
New trial granted .

Decided January, 1876. Opinion by E . Darwin Smith, J.
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PERJURY. Plaintiff then offered to prove that P ,

SUPREME COURT OF ILLINOIS. had re-assigned said bond and mortgage

Van Dusen v. The People.
to plaintiff,and the Court refused to allow

the proof on the ground that there are
· Decided February, 1876.

no allegations in plaintiff's pleadings ad.
An extra-judicial oath is no ground mitting of such proof.

for indictment for perjury.
Held , That the proof offered, even un

Error to Carroll.
der the pleadings as they stood, was com

Indictment for perjury in making an | petent.

affidavit before a tax assessor. liuid not Thedefense set up in defendant'sanswer ,

appearwhether the oath was administered if proved, was a good one : and had plain

in the township wherein the assessor was tiff been allowed to prove that P . had re

elected . assigned said bond and mortgage to him

Held , That an oath administered out before suit, such defense would have been

side the township of the assessor would be avoided and plaiztiff entitled to maintain

extra-judicial, as the statute gives him no the action . N . reply to d fendant's ans

official power outside of his territorial wer was necessary ; and being unnecessary,

limits ; and, however false such an oath the allegation as to plaintiff's want of

might be, it would not support a charge title was denied for all the purposes of

of perjury. The place of administering the action , and plaintiff was entitled to

the oath must be shown to be within the give any evidence that avoided the new

territorial limits of the official authority matter in the answer ; defendant having

of the officer. proved the assignment to P . it was com

Conviction reversed . petent for plaintiff to prove the assign

Opinion by Walker, J.
ment.

Judgment reversed.

Opinion by Mullen , P . J.

PRACTICE. PLEADINGS.

N . Y . SUPREME COURT,GENERAL TERM
QUO WARRANTO .

FOURTH DEPT.

CONNECTICUT SUPREME COURT OF EL- '
Johnson v. White.

RORS.

Decided January, 1876 .
State ex rel. Harvey Woodford v. Jo

No reply is necessary where the answer seph B . North , and others.

sets up merely that plaintiff is not the

· real purty in interest. Decided February, 1875.

This was an action to foreclose a mort The question whether a territory claim

ing to be a school district, is a le
gage.

yally existing district, cannot be tried
In his complaint plaintiff alleges thao upon an information in the nature

he is the owner of the bond and mortgage of a quo warrunto against the per

in suit. sons elected as a coinmittee of the

Defendant, in his answer , alleges that district.

one P. was the owner of the bond and Information in the nature of a quo

mortgage in suit, and that plaintiff was warran/o , charging the defendants with

not the rearparty in interest. Plaintiff did usurping the office of school district com

not reply to the answer. On the trial de mittee within a certain area described in

fendant proved that plaintiff bad assigned the information . The school district de

the bond and nortgage in suit to P ., and scribed in the information , and of the

after some other proof rested . school committee , of which the relator is

wor TCU.
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i

a member, embraces what was formerly Judgment reversed .

two school districts of the town of Avon, Opinion by Phelps, J.

known as the second and fifth districts,

and by certain proceedings, authorized by
RECEIVER CAPACITY TO SUE.

statute , those two districts were consoli
ASSESSMENT ON STOCK .

dated into one, now called the second dis

trict. The inhabitants of the old secondo
U . S. DISTRICT COURT - SOUTHERN DIS

district were dissatisfied with the pro
TRICT OF N . Y .

ceedings and adopted certain measures Edward L . Stanton , Receiver of the

which they claim to have been authorized First National Bank of Washington, D .

by a special act of the General Assembly C , v. Catherine C . Wilkeson.

for the dissolution of the two consolida- | Decided February, 1876.

tions, and the re-establishment of the old An action to recover an assessment on

districts. The legal validity of these pro- | stock held by defendant may be

ceedings is denied by the relator, who maintained by the receiver of a na

claims that the only legal district within tional bank .

the territory is the consolidated or new The U . S. District Court has jurisdic

second district. tion of such an action .

The inhabitants of the old second dis- | A suit at law is the proper remedy.

trictheld their annualmeeting as such in Action by the receiver of the First Na

October last, and elected the defendants a tional Bank of Washington to recover 60

committee of the district, and they are per cent, assessment on 100 shares of the

now claiming to be, and are acting as a par value of $ 10 ,000, held by defendant

committee of the old second district,and when the bank suspended . The bank

do not claim to be a committee of the was organized under the act of January

coasolidated or new district. 25th , 1863.

Defendants pleaded that they did not Defendant demurred to the complaint,

claim to exercise the office in the new and urged as grounds, first, that the plain

consolidated district, and as to the old tiff bad no capacity to sue ; that under

and district they were legally electeu . Sec. 721 of the R . S. of the U . S., the laws

Dimrrer by the State, and judgment of the State of New York govern , and

below in its favor. that under Secs. 111and 113 of the N . Y .

Held , 1. The proceeding assumed th « Code, the plaintiff cannot maintain the

continued legil existence of the new con - action .

solidated district, and that defendants ' ! Second, That the United States Dis

plea that they did not claim the office trict Court has no jurisdiction of the suit.

was a perfect answer. Third , That the proper remedy of the

2. But if the proceeding was to oust plaintiff is not by separate suits at law

them from utlice in the old second district, against the individual stockholders, but

their answer that they were duly elected by a bill in equity.

was good . Man & Parsons for piff.

3. That if the old district wasnot now Gray & Stanton for deft.

a legally existing district, the defendants Held , 1. That by Section 5234 of

were not legal officers,and a quowarranto Revised Statutes, the receiver was author

will not lie to try the right to an office ized and required to sue ; and that, under

that is not a legally authorized public its provisions, neither the comptroller of

office. the currency nor any one else can sue ;

4 . The legal existence of the district that therefore the action wils properly

cannot be tried in this proceeding . brought by the receiver.

Send



: NEW YORK WEEKLY DIGEST,

2 , That under Section 563 of the Re- his mother, and also in the share which

vised Statutes, this court has jurisdiction, descended to him from his sister Fanny.

if the plaintiff is an officer of the United Subsequent to this Barbara died, leav

States, and that in view of the statutes ing a will by which she devised all her

under which plaintiff was appointed, he real estate to the defendant.

must be regarded as such officer. Plaintiff, in his complaint asks that the

3, That an action at law will lie against deed from Peter A . to the Uhles be re

the individual stockholders, to enforce the formed by inserting therein a reservation

collection of an assessment. by the grantor of the share of said farm

Demurrer overruled. that descended to him from his sister

Opinion by Blatchford , J. Fanny, which it was the intention of the

parties to that conveyance should be re

REFORMATION OF DEED. served, but which was oruitted bymistake,

N . Y . SUPREME COURT -GEN'L TERM. & c. The complaint also asked for

FOURTH DEPT. a partition . It was stipulated on the

Caster respt. v. Sitts et al. applts.
trial that if a reformation of the deed

Decided January, 1876 .
from Peter A . to the Uhles was desired

A mistake in a deed can be corrected
then the rights and interests of the parties

as between the parties to the convey .
in the land were as stated in the decree.

T
ance,but not as against a buna fude

The referee to whom the action was re

purchaser without notice.
ferred , found judgment and ordered re

Action to reform a deed . Partition
formation as asked, and directed a parti

In November, 1864, one A . C . died in
tion, & c.

testate and seized and possesserl of cer
of cer. Peld , That that portion of the decree

tain lands, and leaving him surviving lis direct ng areformation was erroneous ;

wife Barbara , Peter A ., Elizabeth , Emma, that defendant is to be treated as a bona

Louis: and Fanny, his children .
Ifide purchaser of the interest of her

Fanny died intestate , and without hav - mother, as her mother clearly was, with

ing conveyed her interest in said land . jout notice of any mistake. Mistakes be

and without issue, & c. tween the same parties to the instruments,

Emma, Elizabeth and Louisa conveyed
or transactions, inay be corrected , but

to Peter A . their interests, except their not as between others not in any way con

interest in the dower right of the mother
nected with such instrument or transac

and in the estate from their sister Fanny. tions.

Dower was never set off to the widow . No mutual mistake of the parties to

Peter A . subsequently conveyed to one the deed was proved , and in such a case

Uhle all his right, title and interest in there cannot be any reformation.

said land, subject to, and reserving the Judgment reversed .

dower right of the widow, Barbara. Opinion by Mullın , P . J. '

Subsequent to this, the Uhles sold to

widow Barbara the interest sold to Peter

REPLEVIN .
A ., subject & c., to the right of dower of

Barbara.
CONNECTICUT SUPREME COURT OF

Subsequently all the parties in interest
ERRORS.

united in a conveyance of 64 acres of said
Ogden Spencer v. Edmund D . Roberts

land to one Caster, leaving 79 acres sought| Same v. James G . Wells., et al.

to be partitioned in this case. February, 1875 .

Subsequently Peter A . conveyed to At common law and by statute of 1873 ,

plaintiff his interest in the dower rightof a right to iminediute possession is
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ied. "ssion,of the gro
und

special
Pbut by

necessary to maintain replevin for one of plaintiff's vendors was indebted to

goods unlawfully detained . defendant, and refused to deliver the wag

Onder statute of 1866 , title was suffi- on until the defendant was paid , and put

cient.
their refusal to deliver on no other ground .

Two actions of replevin for goods un - | In their answers on the trial defendants

Jawfully detained ; brought to the City insisted and proved that when plaintiff's

Court of the city of Hartford.
vendor sold the wagon to plaintiff, such

The defendants had attached , as the vendors had no title thereto , and could

property of W . S . Spencer, a son of the not sell the same. .

* plaintif, certain hotel furniture owned by Held , That the ground on which the
the plaintiff, and leased by him to the defendants based their refusal being

said W . S . Spencer. Judgment below , in wholly untenable they waived all others.

both suits, for the defendants. and cannot be allowed afterwards to aban

Held , It appears from the records in don it and insist on another and different

these cases that the plaintiff was the ground on which they claimed to hold

owner, but had not the possession , or the the property.

right to the immediate possession , of the
Judgment reversed.

goods which were replevied .

At common law , and by the present re
Opinion by Mullin , P . J.

vision of the statutes, which has gone

into effect since these actions have been REPLEVIN . DEMAND . FIXTURES.

pending, the right to the possession. ac
SUPREME COURT OF KANSAS.

companied by a general or special property
Shoemaker et al. v. Simpson.

in the goods, is vitally essential; but by

sections 327, 337, and 341, of chapter 15 ,
Decided December, 1875.

of tiile 1, of the revision of 1866 , in force No demand is necessary to maintain

when these suits were commenced, the replevin where defendants'possession

plaintiff seemsonly to be required to either
is illegal and wrongful.

make out a title as the true owner, orshow
| An o'oner of personal property can

nint, against his will, be depriveil of
thathe is entitled to the immediate pos

t .c title to the same, by having it at

session. There is error in the judgment
tached ,without his consent, to the real

complained of.
estate of another , by a third person ,

Opinion by Phelps, J . where such personal property can be

removed from such real estate with

REPLEVIN . DEMAND. REFUSAL.
out any great inconvenience, and

without any substuntial injury to

N . Y . SUPREME COURT,GENERAL TERM the real estate .

FOURTH DEPT. This was an action of replevin brought

Bradly v. Cole. by Shoemaker, Miller & Co., against S .

Decided January; 1876 . M . Simpson and others, for the recovery

À refusal based upon one ground to 1°
around to of twenty -six bars of railroad iron .

.
deliver personal property to onel Originally, Shoemaker, Miller & Co.

claiming it, is a waiver of all other owned a large lot of railroad iron (includ .

olnjections to a delivery , which can - ing such twenty-six bars ), at the State

not afterwards be abandoned and line, near Wyandotte, Kansas. They m

others insisted upon . | tended to use the iron in building a rail.

Plaintiff brought an action and replev- road ,which they had previously agreed to

ied a wagon. Before suit brought plain - build for the Kansas Pacific Railway Com .

tiff made a demand,and defendant refused | pany (then Union Pacific Railway Com .

to deliver the wagon , on the ground that pany, Eastern Division ), from Junction

Dec
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City, westw rd. They employod the erty became theirs by reason of its being

Kansas Pacific Railway Company to spiked down to the cross-ties, and being

transport the iron from the State line thusmade a part of the realty, which be

westwardly, to the place where they ex - longed to them .

pected to use it. At the same time Wil- Judgment below for defendants.

liam A . Simpson (one of the defendants),
Held , 1. That the plaintiffs being ir no

owned certain town lots in the city of
cent of all wrong in the premises could

Lawrence, Kansas, on the north side of
not be thus deprived of their property ;

the Kansas river, and between the river that
hver that whilst in some cases iron attached to

and the Kansas Pacific Railway. Pre
the road-bed would become a part of the

viously a railroad track had been con
realty, clearly it was not se here. It was

structed across such lots, from the Kansas taken
taken against their conseni, attached to

Pacific Railway to the river. But at this the road
: . But at this the road -bed against their consent, hy a

time the iron which had originally been third person, and itmay be rensoved wit

rut on this track had been removed there .Tout any great inconvenience and without

from , and only the road-bed and cross-ties
substantial injury to the land.

then remained . About this time, the Kan

Bas Pacific Railway Company,or its agents,
2. No demand was necessary. De

fendants' possession waswithoutauthority
took the twenty -six bars of iron from

from the owners and inconsistent with
the iron of Shoemaker, Miller & Co., at

their rights, and was therelore illegal and
the State line, transported them to Law

rence, and there spiked them on the
wrongful.

cross-ties on the lots of William A . Simp
Judgmentreversed .

B011. This was done by the Kansas Pa
| Opinion by Valentine, J.

cific Railway Company, or its agents, for

the temporary purpose of obtaining some

ninety car loads of sand from the Kansas R . R . DAMAGES - CONTRIBUTORY

river ; and it was intended to remove the NEGLIGENCE.

iron as soon as the sand was obtained . N . Y . SUPREME COURT, GENERAL TERM ,

This was all done without the knowledge
Fourth DEPARTMENT.

or consent of either Shoemaker, Miller &

Co., or Wiliam A . Simpson . The railway
Hill, admr., Respt., v . The New York

Centraland Hudson River R . R . Co.,
company had, however, taken other iron

Applts.
from Shoemaker, Miller & Co. for which

they subsequentlı settled , but the parties
Decided January, 1876 .

never settled for this particular iron ; and The question of contributory negligenco

Shoemaker, Miller & Co . objected to the
is one for the jury .

Refusal to charge.
railway company taking or using their

Court should not set aside a verdict of
iron in any such manner. Afterwards,Wil.

a jury except upon clear and palpa

liam A . Simpson, through his agents, re Ble evidence of fraud, bias, or preju

moved the twenty-six bars of iron from dice.

the lots, claiming it to be his iron. Shoe.
This action was brought for damages

maker, Miller & Co. then commenced this
for the death of plaintiff 's wife.

action ard replevied the twenty -six bars
Plaintiff and his wife were driving in a

of iron from William A . Simpson and his
buggy, and in crossing defendant's track

agents, the other defendants.
the buggy was struck by one of the de

Plaintiffs made no demand for theprop- |fendant's trains and plaintiff 's wife was

erty before commencing the action. I killed.

The defendants claimed that the p : op - On the trial defendant's counsel re
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quested the Court to charge the jury jury upon the whole evidence and circum

“ that notwithstanding plaintiff stopped stances of the case , and it is not the proy

his horse, and looked and listened when ince of the court to overrule their decision

at a distance of sixteen rods from the except upon clear and palpable case of

crossing, yet, when he came to a point mistake, bias or prejudice, and when their

where he could again look, he was bound verdict is essentially unjust and unwar

to look ,and to keep up that looking,down ranted .

to the time when he reached the track, The motion for a new trial should be

and if he omitted to do so, he is chargea- |denied.

ble with negligence, and that he was New trial denied.

bound to put himself in a position, so far

as his vehicle was concerned , so that he

could look .

The Court refused to so charge, and STOPPAGE IN TRANSITU .

plaintiff 's counsel excepted . PENNSYLVANIA Conyon PLEAS, LU

There was a verdict for the plaintiff. ZERNE COUNTY.

A motio .. was made to set the verdict
Gallagher v. Whitaker.

aside, which was denied .
Decided February 16 , 1876 .

Appeal from order denying new trial

and for judgment.
Delivery of good. by a vendor to a car.

rior is a delivery to the vendee. But

E . Harris, for applt. until the transitus is completely

J. H . Martindale, for respt. ended , the vendor has a right to stop

By the Court: E . Darwin Smith , J. them in transitu , if the vendee was

None of the exceptions taken on the trial
inso?vent at the time of the purchase ,

are, we think, well taken. The motion
whether it was known to the vendor

or not, no right of stoppage exists.
for a nonsuit at the close of the plaintiff's

case , and also at the close of the evidence ,
Action for damages for conversion .

were made upon the ground that the neg Defendant, as sheriff, seized under pro

ligeneof the plaintiff's intestate contrib - cess certain goods cinsigned to one S . At

uted to the injury . This was a question the time of the seizure they were in the

which properly belonged to the jury, in possession of plaintiff's agent, who had

view of all the facts of the case. The taken them from the carrier under 2 claim

point was not taken that the plaintiff was of right to stop in transitu, and also upon

bound to prove affirmatively that his in - |the ground that they had not been sold .

testate was free from negligence. They hd, when plaintiff took them ,

The refusal of the Circuit Judge to reached the point where the carrier was to

charge as requested in respect to the duty deliver them ,and had been in the carrier's

of the plaintiff's intestate to continue to warehouse about a month . S . never

listen and to look for trains coming from called for the goods.

the west on the defendant's road was not The co 'ırt left it to the jury to say

error. The judge had charged fully on whether or not there had been a sale, and

that subject in respect to the duty of ine charged that delivery to the carrier was

plaintiff's intestate , and it was not error a delivery to S ., but that plaintiff had a

for him to refuse to vary his charge. right to stop the goods in transitu if,after

The charge of the judge, upon the the sale, and before delivery, S . became

whole case, was full and clear, and pre - insolvent or bankrupt ; but that if he was

sented the case to the jury upon fair and insolvent at the time of the sale,whether

proper grounds. The question of negli- that fact was known to defendant or not,

gence in such cases is peculiarly one for a ' the right to stop did not existo



NEW YORK WEEKLY DIGEST.

Whether or not there was a delivery to he was familiar with the transaction with

S. was also left to the jury .
ref- rence to the givijıg of the note. The

Verdict for plaintiff.

Judge, in his charge to the jury, said :

" That is a circuiostance for you to con
Held , Case was properly submitted and

sider, whether Prooks' absence is a sus

the charge sorrect. picious circumstance. If you find it is,

Opinion by Handley, J. and that it was his duty to have testified

and given you all he might know in re

gard to the transaction , then you must

assume that the reason he has not done

so is that he was afraid to do so , and it
SUSPICIOUS CIRCUMSTANCES.

must be taken as a suspicious circum

JURY. stance , certainly throwing suspicion upon

N . Y , SUPREME COURT, GENERAL TERM his case .” This portion of the charge was

- FIRST DEPARTMENT.
excepted to. The jury rendered a verdict

for the defendant.

Franklin W . Brooks, applt. v. Chr. A .
Held , That the Judge's charge , with

Steen , impleaded, & c., respt. reference to the absence of the plaintiff as

Decided January 28, 1876 .
a witness was not erroneous. That the

When the plaintiff has knowledge of the Judge was quite right, under all the cir

transaction in controversy,which is the
ich is the cumstances of the case, in submitting to

subject of the action, and is not called the jury the plaintiff 's absence as a cir .

as a witness, it is not error in the cumstance for them to consider, and

Judge to submit to the jury the plaint- instructing them that if they found such

iff 's absence for them to consider, and absence to be of a suspicious character, it

it is not error for the Judge to instruct would certainly throw suspicionu

them that if they find such absence to be
o be his case. The plaintiff must bepresumed

of a suspicious character, that itwould to have known that his case was on trial.

throw suspicion upon plaintiff 's case.
and in the absence of evidence tending to

explain his non -attendance by reason of

Appeal from judgment entered on ver- linability from any cause, there is no rea

dict . son for finding fault with the presump

The plaintiff brought this action upon tions which the court allowed the jury to

' a note given to himself, made by the de- indulge. The case is within the principle

fendant, Steen , and signed with his name. laid down by the court in Gordon v. The

IIe alleged that the note was in factmade People, 33 N . Y ., 501; and the People v.

hy all the defendants as copartners, and |Dyer, 21 N . Y , 578.

in substance that the name, Christian A . The judgment must be affirmed .

Steen , was their firm name. Opivion by Davis, P . J. ; Brady and

The answer was a general denial,and a Daniels, J. J., concurring.

further allegation that the services for

which the note was given had been fully

paid . The evidence with reference to the ERRATA .

name of the copartnership , and with ref On page 48, vol. 2, line 19, for " gold "
erence to the transaction for which the

e read “ sued .”
note was given, to wit : the obtaining the

discharge of a distillery from seizure, was

very conflicting. The plaintiff was not

called as a witness, although it appeared '

UU.
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NEW YORK WEEKLY DIGEST. Ito ascertain
to ascertain who will be proper parties to

that action. 1 Bro. Ch. 469 ; 2 Dick,

VOL. 2.) MONDAY MARCH 13, 1876. (No. 5. 652. The bill may be filed when the

plaintiff has become actually involved inPRACTICE. EXAMINATION OF

PARTY.
the litigation , or when he is only liable to

be so, and whether he has or has not yet

N . Y . COURT OF APPEALS.
commenced his action. Adams Eq. 86,

Glenney,respt., v. Stedwell, et al., applts. 87 ; 2 Story's Eg. Jur., Secs. 1433, 1495 ;

Decided February 1, 1876 . 8 ves. Jr., 404. This jurisdiction was con

Under Sec. 391 of the Code, the plain - ferred upon the Supreme Court by the

tiff may examine the defendant be. Constitution of 1846, Art. vi., Sec. 3 , and

fore issue joined , and before the ser- it is not to be supposed , unless the terms

vice of the complaint. of the enactment are clear, that it was

Supreme Court rule 21, if intended to the intention of the legislature to abolish

affect this right, is inoperative. it.

If the affidavit upon which the appli | Also Held , That the change in the

cation is based gives the Judge power
phraseology of Supreme Court rule 21, as

to act, his action is discretionary,
adopted by the Convention of Judges in

and cannotbe reviewed by this Court.
1874, if intended to affect this right, was

This action was commenced by the ser
inoperative, as the rule cannot alter the

yice of a summons for relier, no complaint statute, and the latter must be interpre
being served. Immediately after its com - Itedted and followed . 54 N . Y ., 518.

ncement an order was obtained under ! Also Held , That if the affidavit upon

Sec. 391 of the Code, upon plaintiff's affi- |
which the order was based disclosed such

davit , directing the defendants to appear a case as gave the judge power to act. bis

and be examined as witnesses in the ac
action was discretionary with him , and

tion, and a summons was issued to each
cannot be reviewed here ; that the fact

of them , requiring them to appear and that said affidavits disclosing that plain
give testimony. On the return day de - tiff was so far conversant with the facts

fendants appeared and moved to vacate as to
vacate as to be able to state a good cause of ac

the proceedings on the ground that the tion , did not deprive him of his rights to

examination could not be had under the

Code until after issue joined, which mo
| Order of General Term affirming order

tion was denied , and the examination or- lof Special Term . directing an examination

dered to proceed .
under section 391 of the Code, affirmed .

F . N . Bangs for applts. Opinion by Folger , J .

Robert Sewell for respt.

Held , No error ; that a plaintiff, under NATIONAL BANKS. POWER TO

the provisions of Sec. 391 of the Code of SUE.

Procedure, in an action pending, may ex- U . S . CIRCUIT COURT- -NORTHERN Dis

amine the adverse party on oath, before TRICT OF Ohio.

the service of a complainton him , and for The Commercial National Bank of

the purpose of obtaining the facts on Cleveland , Ohio , v . Simmons, et al.

which to framea complaint.
Decided January, 1876.

A court of equity has,as a general rule,
| A National Bankmay sue a citizen of

N .

jurisdiction to entertain a bill for the dis
the district in which it is located ,

covery of facts which may aid in the pros- |1 upon a promissory note endorsed by

ecution or defence of an action in another such citizen , in the United States

court, and which may enable the plaintiff ' Courts for that district.
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This suit is brought on two promis-1 TRUST DEED. SALE UNDER.

sory notes payable to the order of J . G . SUPREME COURT OF ILLINOIS.

Simmons & Co.,and endorsed to the plain
Solt et al. v. Wingart.

tiff.

The petition states that the plaintiff is
Decided February 4th , 1876.

a corporation existing under the laws of
The holder of a sheriff 's certificate of

the United States, and does not state that
sale under judgment,which had run

only fourteen months, is not entitled
the payee of the notes is not a citizen of

to the surplus moneys arising on (1,
Ohio .

sale under a trust deed , which had

The defendants, Thompson and Mills, been recorded prior to the judgment.

demur to the petition , and assign three Appeal from Stephenson County .

grounds of demurrer.
On the 10th day of January, 1871, Solt

1st, That it appears on the face of the
executed a deed of trust to John Hart, on

petition in each of said causes of action ,
seventy acres of land,to secure the payment

that the court hasno jurisdiction of the
of a note of $350 he owed to one Cyrus A .

defendants, or either of them , or of the
Shutz, due in two years from that date .

subject of the action.
About twomonths thereafter,Wingart re

2d. That the plaintiff and its assignor
covered a judgmentagainst Solt for about

are both residents of the State of Ohio ,
$ 207 17, including costs. In October of

and of said district, and have no legal
that year, he caused an execution to be

right to bring suit against the defendants
issued on the judgment, and had the

in this court.
sheriff to levy it on the land, and offered

3d. For other good and sufficient rea
it for sale , and Wingartbecame the pur

sons appearing on the face of the petition .
chaser at $ 234 12, the amount of his judg

This demurrer raises two questions:
ment and costs, and received a certificate

1st. Whether the plaintiff can sue in
of purchase therefor. The note to Shutz

this court, being located in the State of
fell due on the 10th of January, 1873,

Ohio, and in this district.
and after advertising the timeand placeof

2d. Whether, under the Judiciary Act
sale, Hait, the trustee, offered it on the

of 1789, and the limitation of the 11th
9th of April, 1873, and one Thomas K .

section thereof, the plaintiff can sue in
Best became the purchaser at $ 1,000 ;and

this court upon the promissory notes in
having paid the money , received a deed

petition described , the assignor thereof to from the trustee. As soon as the land

The plaintiff, being a citizen of the state was struck off at the sale , and before the

of Ohio, and of this district.
money was paid to the trustee, Wingart's

Held , That a National Bank does not
attorney showed to the trustee the certifi

sue in virtue of any right conferred by
Y cate of purchase, and demanded for Win

the Judiciary Act. but in virtue of the
gart the surplus over and above the

right conferred upon it by the act of 1864,
amount necessary to pay the debt the

authorizing and creating it, and which
trust deed was given to secure, and the

constitutes its charter. The charter of
costs and expenses of the sale.

the old United States. bank was but a
This the trustee declined to do, but

law , as this general act is a law , of the
paid the debt to Shutz, and the expenses

United States.
of the sale. The surplus amounted to

That the Judiciary Act does not con
| $543 60, a part ofwhich the trustee paid,

trol the right and power of these banks to
under directions of Solt, to one of his

sue in the federal courts.
creditors, and the remainder to him .

Demurrer overruled . Wingart thereupon filed a bill against

Opinion by Welker, J. IIart, the trustee, and Solt, to compel the

was but of cru
st
dee
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payment of the entire surplus to him . from refused the attachment, for the rea

On a hearing in the court below , the reson that the amount defendant was di

lief was granted , and Hart was decreed rected to pay was not specified or definite ,

to pay it to Wingart, and that Solt pay and for the purpose of ascertaining the

the costs ; and from that decree they ap- amount defendant should pay, directed

peal to this court. that it should be referred to a referee to

By the statute, the purchaser underexe- /take an account.

cution was not entitled to a sheriff's deed A . J. Reginer , for applt.

until the expiration of fifteen months. Moses Ely , for respt.

Held , All the appellee acquired by his Held , That the part of the order re

purchase was a lien ; that it had never fusing an attachment was not appealable

ripened into a title, and that it was cut off to this court ; that there was no right in

and wiped out by the sale under the trust the moving party to have his opponent

deed , and wasnot transferred to the sur- punished ; that it was a matter of discre

plus ; that equity will not intervene, as the tion with the court below ; that the order

appellee stands in no better position than of the Special Term did not infringe

every other honest creditor. Themere fact upon the provisions of the decree and

that he had a judgment places him in no previous order; that it was within the

better position that a contract creditor. power and discretion of the Special Term ,

Decree reversed . and is not appealable .

Opinion by Walker, J.; Sheldon, Craig Appeal dismissed.

and Dickey , J. J., dissenting. Per curiam opinion .

PRACTICE. ATTACHMENT. AP- |
FIRE INSURANCE.

PEALABLE ORDER . SUPREME COURT OF ILLINOIS .

N . Y . COURT OF APPEALS. The Fireman 's Fund Ins. Co. v. The

Sutton , applt. y. Davis, exr., & c., respt. | Congregation of Rodeph Sholem .

Decided February 8, 1876. Decided January 21st, 1876.

An order granting or refusing an atotel An
insurance policy containing a pro

tachment for contempt is not appeal vision that " if the building shall

able to this court, fall, except as the result of fire, all

insurance by this company shall im
This was an appeal from an order of mediately cease and determine," con

General Term , affirming an order of tinues in full force where the build

Special Term , denying a motion for an ing,although removed from its foun

attachment against defendant as executor dation by the violence of a tempest,

of the last will and testament of v , for and greatly damaged , is still intact

refusing to obey a former decree and sup as a building.

plemental order of said court, which del Appeal from Cook county.

cree directed that defendant should pay . The building was a church edifice, and

over to plaintiff certain of the estate , and stood upon blocks or posts. By the vio

a certain sum for the funeral expenses lence of a tempest, which occurred shortly

paid , the order directed that the decree prior to the fire , the building was blown

should remain unchanged , save that the partly off the posts upon which it rested ,

sale therein directed should be public was greatly damaged , and considerably

instead of private , and refused to modify out of plumb. So much was it injured

it so that defendant should account in that it could not be used , and part of the

Surrogate 's Court. The order appealed furniture was removed. The company
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PIROT

claimed , under a clause in the policy, “ if claimants interplead and determine their

the building shall fall, & c., that it was respective rights, and an order was made

not liable . granting the leave asked .

Verdict for plaintiff. Chas. S. Gage for Weld .

Held , That the edifice as a building re- Barrett, Reilfield & Hill, for First Na

mained intact ; that the policy was not tional Bank of Tarrytown .

avoided by the fact that the building was Vanderpool, Green & Cumming, for

removed from its posts, and that to bring | Conner.

a case within the terms of the policy Nash & Holt, for Bowen.

the building must be reduced to a mass of
Weeks & Forster, for Leaman.

rubbish, to such a condition as to lose its

identity as a building.
Stanley , Brown & Clarke, for 1st Na.

tional Bank of Commerce of New Bed

Judgment affirmed .
ford .

Opinion by Scott, C . J.
J . V . French, for Poor and in his own

behalf.

SHERIFF. On appeal. Held , That it seemsappa

N . Y . SUPREME COURT,GENERAL TERY,
rent by precedent and by the long estab

lished practice of this Court, that the
FIRST DEPARTMENT.

Sheriff has a right to pay the money into

Weld applt. v. Conner, Sheriff, & c., 1st
Court where there are contesting claim

National Bank of Tarrytown, 1st Na
|ants to it, (59 N . Y ., 224 , 229), but

tional Bank of New Bedford , Poor,
whether this right rests in him or not,the

Bowen, French, and Leaman .
power of the Court to direct that he do

Decided January 25 , 1876. so, cannot be questioned , nor can the pro

Sheriff has a right to pay money into priety and justice of making such an or

Court where there are contesting der be well doubted .

claimants to it.
Order affirmed.

Courtmay direct him so to do.
| Opinion by Braily, J.; Davis, P . J.,

Appeal from an order directing theland Daniels. ).. concurring

Sheriff to pay money into Court.

Several judgments were obtained

against defendant. Poor, in actions in EXECUTION AGAINST THE BODY.

which attachments were issued. Heheld N . Y . SUPREME COURT, ONEIDA SPECIAL

judgments against Bowen , on which exe TERM .

cutions had been issued. Bowen paid Joseph Bieler, et al., v. John Reh .

into the Sheriffs hands the amounts of
Decided Feb 26, 1876 .

these executions (and moved the Court

that the same be satisfied and discharged ,
| In an action to set aside a mortgage

as void for usury, if the plaintiff
which was ordered ).

sucoeds in obtaining judgment for

The fund created by this payment is relief and costs, an execution against

claimed in whole or in part by the several the body of the defendant is justifia

judgment creditors ; also, by French as ble ; the action sounding in tort,being

Poor's attorney , for his costs and fees in based on the fraud of the defend

the action against Bowen , and by Weld , ant.

the appellant, as assignee of Poor's judg | On the 11th day of May, 1875, the

ments against Bowen.
plaintiffs entered and docketed their

The Sheriff applied for leave to pay the judgment setting aside and cancelling a

money into Court, and that the various 'mortgage, given to the defendant Reh ,
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on the gronnd of usury , & c., and for costs. rested under either the 1st or 3rd sub-div.

The execution against the property of the of section 179.

defendant having l een returned unsatis | Motion denied with $ 10 costs.

fied , the plaintiff issued an execution | Opinion by Merwin , J .

against the body of the defendant. They

had obtained an injunction , at the com

mencement of the action , restraining the ASSIGNMENT FOR BENEFIT OF

defendant from selling the mortgaged
CREDITORS. BANKRUPT ACT.

premises in foreclosure proceedings under

the statute, instituted by him , but no
U . S. SUPREME COURT.

order of arrest ; and relied on the causes
Frederick J . Mayer et al., piffs in error

of action set forth in the complaint, for V. Max Hellman , deft. in error.

justification of the issuing of the execution Decided January , 1876 .

against the body of the defendant. The A general assignment for the benefit of

defendant, after staying on the jail limits creditors without preferences is not

for some time, presented a petition for his fraudulent or void , and , where exe

discharge to the County Court; the prayer cuted six months prior to the filing

of his petition was denied , because his
of a petition in bankruptcy, against

proceedings were not fair and just. He
the assignor, is not assailable by the

assignee in bankruptcy , nor can he
now makes a motion to set aside and va

recover possession of the trust prop
cate the execution against his person, and erty .

to release him from imprisonment there.
Error to the Circuit Court for the

under, on the grounds that the causes of
Southern District of Ohio.

action, stated in the complaint, did not
The plaintiff in the court below is as

Warrant the issuing of an execution
signee in bankruptcy of Bogen and others,

against the person, and that said action is
appointed in proceedings instituted

not one in which an execution against the
against them in the District Court of the

person can be issued .
United States for the Southern District

W . & J. D . Kernan for defendant of Ohio ; the defendants are assignees of

C . L . DeGiorgi for plaintiffs. the same parties, under the assignment

The only pointmade on this motion is, laws of the State of Ohio ; and the pres

that in an action to set aside a mortgage ent suit is brought to obtain possession of

as yoid for usury ,thedefendant cannot be property which passed to the latter under

arrested under section 179 of the Code.I the assignment to them . The facts as

and that therefore an execution against disclosed by the record , so far as they are

the body cannot issue.
material for the disposition of the case , are

briefly these : On the 3d of December,
In Schroeppel v. Corning, 5 Den . 236 , 1873. at Cincinnati, Ohio ,George Bogen

it was held that a cause of action accruing and Jacob Bogen , composing the firm of

to the borrower under the usury law , G . & J. Bogen , and the game parties with

sounded in tort ; was based on the fraud Henry Miller composing the firm of

of the defendant. This doctrine was af
Bogen & Son , by deed executed of that

firmed by Paige , J ., in 2 Seld . 101 — same
date, individually and as partners, assigned

case in Courtof Appeals. See also Whee
certain property held by them , including

lock v . Lee , 15 Abb. N . S . 24 . Arrests
that in controversy , to three trustees, in

for wrongs are permitted . Bank v . Tem
trust for the equal and common benefit of

ple, 39 How . 432.
all their creditors. The deed was deliv .

Within the principle of the Schroeppel ered upon its execution, and the property

case I think the defendant could be ar-I was taken possession of by the assignees.
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ce of their the trus- fore.
Whether

By the law of Ohio, in force at the that this assignment was valid and bind

time, when an assignment of property is ing, and divested the assignors of all pro

made to trustees for the benefit of credit- prietary rights in the property conveyed ,

ors, it is the duty of the trustees, within and more than six months having elapsed

ten days after the delivery of the assign - after its execution before proceedings in

ment to them , and Lefore disposing of bankruptcy were initiated, it was a closed

any of the property, to appear before the proceeding to theassignee in bankruptcy,

Probate Judge of the county in which the and he could not now recover the posses

assignors reside, produce the original as- sion of the property from the trustees.

signment, or a copy thereof,and file the 2. That the Ohio State law under

same in the Probate Court and enter into which the assignment was made, and

an undertaking payable to the State, in which merely regulates the giving of secu

such sum and with such sureties asmay rity by assignees, and the means of com

be approved by the Judge,conditioned for pelling them to account, & c., was in no

the faithful performance of their duties. sense an insolvent law, and was not, there

In conformity with this law , the trus- fore, suspended by the bankrupt act.

tees. on the 13th of December, 1873, 1 3 . Whether or not the assignment, if

withir the prescribed ten days, appeared executed within six months of filing the

before the Probate Judge of the proper petition , would have been voidable, the

county in Ohio , produced the original as- court declines to say. Certainly it would

signmentand filed the same in the Pro- not have been absolutely void.

bate Court. One of the trustees having Judgment reversed ,and the cause re

declined to act, another one was named manded for further proceedings.

in his place by the creditorsand appointed Opinion by Freld , J.

by the court. Subsequently the three

gave an undertaking with sureties ap

EVIDENCE. PLEA IN BAR.
proved by the Judge, in the sum of five

hundred thousand dollars, for the per
N . Y . COURT OF APPEALS.

formance of their duties, and then pro - | Kerby, respt. v. Daly, applt.

ceeded with the administration of the Decided January 18 , 1876 .

trust under the direction of the court. | Where a former judgment is pleaded

On the 22d of June of the following
in bar, extrinsic evidence that the

year, more than six months after the exe- l claim in suit was not included in

cution of the assignment, the petition in the judgment is admissible .

bankruptcy against the insolvents was This action was brought to recover

filed in the District Court of the United $ 1,511 06 alleged to have been paid by

States, initiating the proceedings in which plaintiff for defendant to one D ., for slat

the plaintiff wasappointed their assignee ing the roof of defendant's nouse. It ap

in bankruptcy . As such officer,heclaims peared that plaintiff, having filed a lien

a right to the possession of the property upon defendant's property for work , labor

in the hands of the defendants under the and materials done and furnished defend

assignmentto them . ant, brought an action to enforce the

The plaintiff below demurru to de- sameand claimed to recover,among other

fendant's answer, which sat up th facts items, the amount of the bill for slating.

before mentioned ,and had judgment. A judgment was recovered for the full

Held , 1. That the courts of this country amount claimed, which was reversed by

have uniformly upheld assignments by the Court of Appeals, and a new trial

debtors providing for a ratable distribu- l granted unless plaintiff consented to remit

tion of their property among creditors; ' from the judgment the amount of the
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slating bill on the ground that plaintiff companies. There is no controversy be

conld not,although hemade the contract tween the parties as to the facts.

for the slating with D ., as defendant's The telegraph companies obtained judg.

agent, include in his lien work and mate- ment on June 13, 1872, and levied upon

rials performed and furnished by D . certain moneys received by an agent of

Plaintiff stipulated to do this, and the the R . R . Co., from the sale of tickets and

judgmentwas thereupon affirmed under from freight.

that contract. Defendant pleaded in bar On the 16th of February, 1857, the rail

the judgment in the mechanic's lien case. ro
road company, by its then corporate name,

Upon the trial plaintiff offered in evidence
executed a mortgage, and on the 1st of

the remittiturof the Court of Appeals in October, 1868 , by its corporate name as

the former action, and it was received in altere
| altered , executed another. Both were

evidence under defendant's objection . given to secure the payment of its bonds

J. 0 . Dykman, for respt. as set forth . A part of the premises de

Close & Robertson, for applt. scribed and pledged by both mortgages,

Held , That this action was not barred besides the road , was its income.

by the judgment in the former proceed . In case of default in the payment of in

ings ; that it was proper to receive extrin - terest or principal, the mortgagees were

sic evidence to show that the amount as authorized to take possession and collect

to which the lien was disallowed was the and receive the income and earnings of

claim upon which this action was brought, the road , and apply them to the debts se

and that it was not embraced in the final cured, and upon the request of one- third

judgment recovered in the former action. of the bondholders to sell the mortgaged

Judgment of General Term , affirming premises.

judgment of Special Term for plaintiff, The condition of both mortgages having

affirmed . been broken, the mortgagees in the sec .

Opinion by Andrews, J. ond mortgage filed their bill of foreclosure

in the Circuit Court of Polk County, in

the State of Iowa. The mortgagees in

MORTGAGE OF INCOME AND the first mortgage, various judgment and

EARNINGS. lien creditors, among the former the tele

U . S. SUPREME COURT. graph company, were made defendants.

W . S .Gilman, et al., applts., v. The 111.
On the 31st of May, 1873, a decree of

and Miss. Telegraph Company, The Des
foreclosure and sale was rendered. It

Moines Valley Railroad Company, and
fixed the priorities of the several parties,

others, respts.
and held that the judgment of the tele

graph company was a lien subject to the
Decided October Term , 1875 .

mortgage in suit,and other specified liens.
Under a mortgage upon railroad prop It ordered a sale of the mortgaged prop

erty, which purported to mortgage lerty. The road was still in possession of

the income and earnings of the road , the company. The decree made no pro

the mortgagee hus no lien upon the

income fund, which will prevent a vision for disturbing their possession , and

judgment creditor from levying upon |none whatever as to the income of the

it under an execution . road between the time of the decree and

Appeal from the Circuit Court of the the timeof the sale .

United States for the District of Iowa. On the 20th of June, 1873, the appel

This bill was filed to prevent, by in . lants, who are the trustees in the two

junction , the collection of the moneys mortgages, filed this bill. On the 9th of

upon a judgment in favor of the telegraphi ' September, 1873, after the sheriff had



104 NEW YORK WEEKLY DIGEST.

advertised the mortgaged premises for An action will not lie to restrain the

sale, the decree in the state court was levying of a tax to pay railroad

amended by providing for the appoint- bondswhich were illegally issued .

ment of “ a special receiver of all the in - This court will not disturb allowance

comeand earnings of the road” between made by the court below when the

the date of the decree and the time fixed latter does not exceed its jurisdiction .

by the sheriff for the sale to be made by This action was brought by certain tax

him . Thiswas done with a saving of the payers of that portion of the city of

rights of the telegraph company. The Watertown, which before the incorpora

special receiver took possession on the tion of the city formed part of the town

15th of September, 1873. The sale by of Watertown, on their own behalf and on

the sheriff was made on the 17th of Octo - behalf of all the other taxable inhabit

ber, 1873. The road was operated by the ants of the same part of the city, to re

company up to the timewhen the receiver strain the defendants from levying a tax

took possession . |upon property in that part of the city for

During this period the fund was re- the purpose of paying any principal or
ceived upon which the levy was made. interest upon certain bonds issued on be

Held , It is clearly implied in the mort- half of the old town ofWatertown, under

gages that the railroad company should chapter 75 of the laws of 1869, and chan

hold possession and receive the earnings ter 52 of the laws of 1870, in aid of the

until the mortgagees should take posses- construction of a railroad, and which they

sion , or the proper judicial authority alleged were illegally issued.

should interpose. Possession draws after L . J. Dormin , for applts.

it the right to receive and apply the in - G . Y . Comstock, for respt.

come. Without this the road could not Held , That the action could not be

be operated , and no profit could be made. maintained .

ere possession would have been useless An order was made at Special Term

to all concerned. The right to apply granting defendants an extra allowance of

enough of the income to operate the road $ 700. It appeared that the action had
will not be questioned. The amount to been tried twice and involved great care

be so applied was within the discretion of and responsibility , and that the bonds in

the company. The same discretion ex - question amounted to $ 300,000 .

tended to the surplus. It was for the
e Held , That the Special Term did not

company to decide what should be done

exceed its jurisdiction in granting the al
with it. In this condition of things, the

lowance, and it was not the province of

whole fund belonged to the company, and
this court to consider whether it exercised

was subject to its control. It was, there
its jurisdiction wisely or not.

fore, liable to the creditors of the company

as if themortgages did not exist.
Judgment of General Term , affirming

judgment dismissing complaint and order
Decree affirmed ,

for extra allowance, affirmed.

Opinion by Swayne, J.
Per curiam opinion .

or the quest
io

shoul
d

TAX . ALLOWANCE. EQUITABLE RELIEF.

N . Y . COURT OF APPEALS. N . Y . COURT OF APPEALS.

Comins et al., applts. v . Board of Su- l The People, applts. v. Wasson, im .

pervisors of Jefferson Co., respts. pleaded, & c., respt.

Decided February 1, 1876. Decided February 8th, 1876.
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An action by the people will not lie to Decided January 18 , 1876.

set aside, or restrain the enforcement Itis negligence in a pas

of an award made by the canal ap - from a railway carriage while the

praisers.
train is in motion ; and it makes no

This action was brought to set aside on difference that the passenger had ar

account of fraud and want of jurisdiction rived ather destination and the train

an award made by the canalappraisers in did not stop long enough for her to

favor of V ., defendant's assignee, and to
aliyht in safety.

restrain its enforcement. Plaintiff alleg - This action was brought to recover

ing that defendanthad moved at Special damages for injuries received by plaintiff

Term for a peremptory mandamus to com - in getting off a train on defendant's road.

pel the auditor to pay said award , which It appeared that plaintiff,who was sixty

was undetermined. It appeared that the years old , went out upon the platform of

award was made under chapter 520 , laws the car while the train wis in motion,

of 1868, which conferred upon the ap - having read only a few minutes before

praisers authority to hear and determine the notice posted in the car by defendant,

the claim of V ., and provided that either that “ passengers must not get on or off

party could appeal to the Canal Board as the car while in motion.” After she had

in other cases. There was no allegation gone out, the train being still in motion ,

that such an appeal was prevented by one B ., an acquaintance , who was not an

fraud, collusion , accident or mistake. employee of the defendant, got on the

E . W . Paige , for applt. step of the car as it passed . Plaintiff re

Eugene Burlingame, for respt. quested him to assist her off, which he

Held , That as the Canal Board wad did by putting his arm around her, lift

ample power to grant plaintiffs all the ing her, and stepping backward , the train

relief they could obtain in this action being all the time in motion . In doing

(chap. 368, lawsof 1829 ; chap. 201, laws
this B . fell upon the planks on the track ,

of 1840: chap. 834 lawsof 1866 ; and chap. and plaintiff fell with him and was in

579, laws of 1868 , they should not have jured. At the time she was encumbered

resorted to an independent action ; that as with a satchel and a bandbox. At t

to the motion for a mandamusby defend - place there was no raised platform , but it

ant, the auditor could have set up in his was necessary to step down from the

return to the writ, any defense legal or platform of the car upon planks laid on

equitable the State had to the award , and the track, level with the rails.

as there are no allegations in the complaint 0 . W . Chapman for applt.

and no proofs that plaintiff 's rights could 1 A . More for respt.

not be perfectly protected in those pro - Held , That plaintiff having acted upon

ceedings, they should not be enjoined by her own responsibility, and at her own

a suit in equity. risk in leaving the car, and in direct vio

Judgment of General Term , reversing lation of defendant's regulation, which

judgment for plaintiff upon report of was known to her, was guilty of negli

referee , affirmed . gence, and although the place where she

Per curiam opinion. got off was the station to which she was

destined , and the train did not stop long

enough for her to alight, the fault of de
NEGLIGENCE.

fendant in omitting to stop long enough

N . Y . COURT OF APPEALS. for plaintiff to alight in safety , d d not

Burrows, respt., y . The Erie R . Co., justify her in imprudently exposing her

applts. self to danger by getting off while the
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train was in motion . 56 N . Y ., 302 ; 16 wantof the county seal upon the war

Gray. 501 ; 6 id ., 64 ; Penn. R . R . Co. v . rants , and that inasmuch as they did not

Kilgore, 32 Penn . St. 292 ; and Filer v. bear the seal, (the fact having been de

N . Y . C . R . R . Co., distinguished and excided in the suit against the county,) the

plained. guaranty was broken and the defendant

Judgment and order of General Term , was liable.

denying defendant's motion for a new The plaintiff was a resident of Mary

trial, reversed, and new trial ordered . land, the defendant of Iowa.

Opinion by Rapallo, J. The claim now is that a guaranty

that the warrants were “ genuine and

regularly issued,” meant only that they

GUARANTY. EVIDENCE. were not forgeries, that they were not

U . S . SUPREME COURT.
issued without consideration , and that

Charles C . Smeltzer, piff. in error, v. they were ordered by the proper offi

Miles White , dejt. in error .
cers; that the plaintiff was bound to

Decided January, 1876 .
know , or must be presumed to have

known, that the law required county war
A quaranty that certain county war.

rants to be sealed with the county seal,
rants are “ genuine and regularly

and that, as the defect was apparent on
issued," means that they are valid ,

's the face of the instruments sold and guar.
legal claims against the county.

Such a quaranty covers the defect in antied , the guaranties must be consirued

the warrants of the want of a proper as not covering a patent defect ; that the

seal, without which they would be Circuit Court erred in holding defendant

invalid . | estopped by the judgments rendered in
Evidence that the warrants were is the plaintiff 's suits against the county ;

sued for legal claims against the that the court erred in over

county , 28 inadmissible 80 long as fendant's offer to show that the warrants

the bonds were invalid for want of

a seal. were regularly issued for legal claims

To recover upon a guaranty it is not against the county ; that the court erred

· necessary to return , or offer to return , in refusing to charge, as requested , that

the property purchased upon its there could be no recovery without a re

faith. turn of the warrants, and in charging as

In error to the Circuit Court of the follows: “ It is not necessary thus to re

United States for the District of Iowa. cover, that the plaintiff should , before

The suit was founded upon express suit was brought, have tendered back the

guaranties of the genuineness and regu . warrants mentioned in said written guar

larity of issue of county warrants ; guar- anties. It is enough that they are in

anties which the plaintiff alleged had court at the trial, and the court can order

been broken . He had sued the county to them to be retained, and on payment of

recover the amount of the warrants, and the judgment rendered herein , to be de

had been defeated , for the general reasons livered to the defendants.

that the seal of the county had not been Held , 1, That in construing a guaranty

attached to the warrants, and that under it is proper to look at all the surrounding

the laws of Iowa, as held by the court, circumstances ; that plaintiff residing in

the warrants were invalid unless they Maryland, and purchasing Iowa warrants

bore the impress of the county seal. In from a citizen of Iowa, he may be pre

the present suit against the guarantor, sumed to have required the guaranty for

the circuit judge instructed the jury that the very purpose of assuring himself that

the guarantees covered the defect of the the warrants were valid and legal claims
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against the county, which might be en - recovered without a return or tender of

forced by law . the property.

2 . That the absence of a seal was not al Judgment affirmed .

patent defect, equally within the knowl- ! pinion by strong, v .

edge of defendant and plaintiff ; whether

or not they required a seal depended upon COSTS.

the laws of Iowa, of which it may be pre
N . Y . COURT OF APPEALS.

sumed plaintiff had no actual knowledge,

and it was for that reason he desired
Chipman et al., v. Montgomery.

a guaranty, and that the guaranty cov Decided February 1, 1876 .

ered the defect. Otherwise, the only Where, by section 306 of the Code, the

guaranty which would protect him would
court has discretion as to costs, it

be one co-extensive with the defenses to
may exercise that discretion at every

which such instruments were subject in
stageof the action.

suits against the county, founded upon a
The rule governing costs of cross ap

non -compliance with the state law on the
peals, applied to a peculiar case.

part of the county officers. This was a motion to correct a remitti

tur as to costs.

3. That if the court charged that de
The action was brought for the con

fendant was estopped by the judgments
struction of a will and for an adjudica

against plaintiff, such charge was harm

less. The warrants were in evidence , and
tion upon the rights of the parties there

under. The court below refused to con
they exhibited the fact, not contradicted ,

strue the will or adjudicate upon the
that they were not sealed as the law re

rights of the parties, and dismissed the
quired . They were,therefore, not genu

complaint. Plaintiffs appealed from that
ine county warrants regularly issued, and

portion of the judgment dismissing the
it was the duty of the court so to declare

complaint, and both parties appealed from
them . The defendant's contract was

that part refusing to construe the will and
broken as soon as it was made, and the

adjudicate upon the rights of the parties.
plaintiff was entitled to a verdict, no mat

The judgment below was affirmed by this
ter whether the judgments in the suits

court with costs.

against the county were· conclusive or
J. W . Russell for motion .

not.
E . C. James contra.

4 . That the court properly overruled ! Held That the onestions involved in

defendant's offer to show that the war- the
it the war- | the cross appeals could only have been

rants were regularly issued for legal claims considered on the reversal of the principal
against the county. The evidence pro-lindoment dismissing the complaint : that.

posed had no relevancy to the issue in
plaintiffs failing in that the other appeals

the case . That the warrants were issued were unimportant, and defendants were

for debts due by the county was of no im
successful in the litigation, and plaintiffs

portance if they were not genuine, and in were properly chargable with costs : that.

the form that the law required, to enable this being an action wherein by Sec. 306

the holder to set them up as legitimate of the Code, costs are in the discretion of

claimsagainst the county . the court. The costs of all the appeals

5 . That plaintiff was not bound to re - were in the discretion of this court ; that

turn the warrants before suit. He did that discretion exists and may be exer

not seek to rescind the sale, but relied cised in every stage of the action , and

upon an express warranty, in which case that the further provision that in certain

it is a universal rule thatdamages may be ' specified cases the costs of an appealshall

a for lega
ls

War- + . Held , The
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be in the discretion of the court, was in - and after notice of trial, five term fees, an

tended to extend the discretion to cases issue of fact and of law , and motion for

in which , but for that provision , costs receiver, on the ground that by the stipu

would have been recoverable by the pre- lation the samecosts were to be allowed as

vailing party, under sections 304, 305. in the Dovey suit.

Motion granted, and remittitur amend - A retaxation was ordered at Special

ed so as to give the defendants costs on Term , allowing only such costs as were

the plaintiff 's appeal from the judgment appropriate to this suit at the stage which

dismissing the complaint, and denying any it had reached when the stipulation was

other costs to either party as against the entered .

other upon the other appeals. F . C . Bowman for respts.

Per curiam opinion . Hatch & Beneville for applts.

On appeal, Held , That the termsof the

TAXATION OF COSTS. stipulation providing that costs are to be

N . Y . SUPREME COURT, GEN. TERM , entered on the result of the Dovey suit,

FIRST DEPT. “ the same as if a trial had been had

Audenreid , et al., respts., v . Wilson, et therein ,” a fair interpretation would enti

al., applts. tle the successful party to the costs that

Decided January 28 , 1876 .
had accrued at the time it was made, and

Under a stipulation to allow judgment
to the trial fee of an issue of fact, and

in accordance with the determination
nothing more .

of another suit, with costs, the same | Opinion by Brady, J .

as if a trial had been had, it is

proper to allow such costs as were

appropriate up to the time of the VARIANCE. PERJURY. INCON
stipulation and trial for issue of SISTENCY.

fact.
N . Y . COURT OF APPEALS.

Appeal from an order directing a re- Harris olf in error y. The People .

taxation of costs.
defts. in error.

This and another similar action, in
* Decided February 8 , 1876.

which one Dovey and others were plain

tiffs, were brought against these defend
The Fire Marshal of the City of New

ants, to set aside certain assignments as
York has power to administer an

fraudulent.
oath upon an inquiry into the cause

For convenience, it was
or circumstances of a fire, without

stipulated that this suit be stayed , and first having a complaint under oath

wait the result of the Duvey suit, which made before him .

result should be adopted as final in this | On the trial of an indictment for per

and that “ either party be at liberty to ſury ,which charged injury,which charged the prisoner with

enter judgment, with costs, as the result having sworn falsely that he had lost

of the Dovey suit will determine lor plain 60,000 cigars by fire, and the proof

tiffs or defendants, thesame asif a trial had
showed that he swuré to having lost

65,000, the variance is immaterial,
been had therein ." No answer had been

and it cannot be raised on appeal.
served in this suit, or any subsequent Inconsistency and repugnancy in a

steps taken . verdict.

In the Dovey suit judgment was en - The plaintiff in error was convicted of

tered for defendant, the complaint being perjury committed before the Fire Mar

dismissed by default. shal of the City of New York, who was

The defendant thereupon entered up investigating the cause, origin and cir

udgment for costs for proceedings before ' cumstances of a fire, pursuant to chapter
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563 of the laws of 1868 , and the acts (8 76 ) all the duties given and imposed by

amendatory thereof, and supplementary |the previous statutes.

thereto. It was claimed upon the trial, | Ira Shafer, for plff. in error.

on behalf of the prisoner, that it did not Benj. K . Phelps, for defts. in error.

appear that the Fire Marshal had power, Held , That no complaintwasnecessary

or authority to administer an oath to him , to call into action the powers of the Fire

as no evidence was given of a complaint Marshal, that he had all the authority

under oath having been made. Section conferred upon the Superintendents of

1, chapter 332 of the laws of 1852, as Police by chap. 332, laws of 1852, as

amended by $ 36, chapter 569, laws of amended by chap. 569, laws of 1857, and

1857 , authorized and required theGen - he thus had authority to subpæna wit

eral Superintendent of Police of New nesses and swear them ; that there wasno

York City to investigate the origin of repeal of chap. 563, laws of 1868 , by the

every fire occurring in said city, and in - subsequent statutes. Plaintiff in error

vested him with the same powers, and claimed that there was a fatal variance

jurisdiction as the police justices posses- between the indictment and the proof, in

sed. The police justices had jurisdiction that the indictment alleged that the pris

apon complaint made to them , to sub- oner swore before the marshal, among

pæna and swear witnesses for the purpose other items, that there were 60,000 cigars

of ascertaining whether any crime had in the building at the time of the fire,

been committed . Theact of 1868 created while the proof showed that he swore that

the office of Metropolitan Fire Marshal, there were 65 ,000 therein . The pointwas

and made it his duty to examine into the not raised upon the trial.

cause, circumstances and origin of fires, Held , That the point could not be

and take the testimony on oath, and cause raised there; as, if it had been raised the

the same to be reduced to writing, and (s testimony might have been excluded , or

3) gave him power to issue subpænas for the jury directed to disregard it, and the

witnesses, and to administer and verify proof of false swearing as to the other

oaths and affirmations to witnesses ap- l items would sustain the verdict but, that

pearing before him , and that false swear- if properly raised this variance was notma

ing in any matter or proceedings before terial and could be disregarded ; that the

him , should be deemed perjury and should perjury was not so much in swearing to

be punishable as such . By section 44 of the precisenumber destroyed , butin swear

chapter 338, laws of 1870, the Board of ing to a much larger number than he had

Police were given power to appoint a Fire lost: 5 Wend., 271. When an indict

Marshal, who was to have the same pow - ment charges that the prisoner has stolen

ers and duties conferred by chapter 563, a number of articles, or inflicted a num

laws of 1868. By § 4, chap.584, laws of ber of blows, or has obtained goods by a

1871, it was provided that all provisions number of false pretences, or has sworn

of the act of 1868 should remain in force , falsely in an affidavit as to sereral facts ,

and, for investigating fires and bringing to it is not necessary to prove all that is

punishment parties guilty of arson , in - charged . It is sufficient to prove enough

vested the Fire Marshal with the same to make out the offence charged. 3 Russ

powers and jurisdiction as were conferred on Cr. 4th Lond. Ed . 105 ; 2 Ld., Ray

upon the Superintendent of Police by the 886 ; 4 C . H ., Rec. 125 ; Ros. Cr. Ev. 6th

act of 1852, as amended by the act of Am . ed ., 763. There were two counts in

1857. The charter of 1873 gave the ap - the indictment, the first charging perjury

pointment of Fire Marshal to the Fire in the oral testimony given before the

Commissioners, but conferred upon him 'Fire Marshal, and the second charging
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perjury in swearing to an affidavit before such testimony was thereafter received

the same officer, containing in substance subject to objection.

the samematter testified to orally. The The plaintiff claimed to recover the

jury found the prisoner guilty under the possession of only a strip of land, part of

second count only. It appeared that the the demanded premises, one inch wide in

marshal was not present when all the oral front on Windsor street, and four inches

evidence was given. wide in the rear, running back forty -four

Held , That the jury may have found feet. Of this strip the defendant had dis

that as to the oral evidence the false seized the plaintiff. The report of the

swearing charged did not take place be- committee described this strip , and found

fore the marshal, and hence that the that it was worth at the rate of $ 100 per

prisoner was not guilty as to that ; that foot on Windsor street, and that the value

there is no repugnancy or inconsistency in of the whole of the demanded premises

the verdict. was between $ 3 ,000 and $ 4 ,000, and that

Judgment of General Term , affirming
the plaintiff had suffered damage by the

judgment of conviction, affirmed .
disseizing the sum of five dollars.

Opinion by Earl, J.
The report being accepted by the court

the defendant moved that the cause be

erased from the docket on the ground that

JURISDICTION . EJECTMENT.
the court had no jurisdiction .

CONNECTICUT SUPREME COURT OF ER-|
The second section of the act of 1869,

(Acts of 1869, p . 313), which created the
RORS.

Court of Common Pleas, provides that it

Sullivan v. Vail.
should have “ exclusive original jurisdic

Decided February Term , 1875. tion over all civil causes which shall be

In ejectment, the value of the land is brought before it according to law , and in

immaterial. which the debt, damages, or matter in de

A court will not be deprived of juris- mand, exceeds the jurisdiction of a jus

diction unless it appears affirmative- tice of the peace, and does not exceed the

ly in the declaration that the “ mat- sum of $500.”

ter in demand ” is beyond its juris . The revision of 1875, p. 413, sec. 2,

diction . provides that all causes at law , wherein

Ejectment : brought to the Court of the matter in demand exceeds $ 100, but

Common Pleas of Hartford County. The does not exceed $500, in amount or value,

writ claimed $ 300 damages. The follow - shall be brought to the Court of Common

ing facts were found by a committee : Pleas,” & c.

The plaintiff has been the owner in fee Hell, The “ matter in demand ” is de

and in possession of the demanded prem - termined by the demand in the declara

ises from the 17th day of June, 1956, tion, unless the declaration, on its face ,

until the present time, except that por- fails to support thedemand.

tion of the same of which he has been The declaration contains no allega

disseized by the defendant. On the trial tion as to the value of the land, or the

the plaintiff testified that the demanded value of the plaintiff's right to the pos

premises were worth the sum of $ 4,000, session of the same ; certainly no mere

without including the house, whereupon presumption of value, for the purpose of

the defendant objected to the admission ousting the court of its jurisdiction can,

of any further testimonyon the part of the or ought to bemade.

plaintiff, on the ground that the court . Wedoubtwhether the value of the land

had no jurisdiction of the case, and all ' is necessarily a part of the matter in de
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mand, for the purpose of determining the Judgment reversed , and a new trial or

question of jurisdiction in an action of dered .

disseizin . The value of the land sued for Opinion by Smith, J.; Mullin , P . J.,

is no necessary part of the case. Any and Gilbert, J., concurring.

evidence regarding it is unnecessary, and

superfluous, unless it is madematerial,

and put in issue , by a plea to the juris ATTORNEY. SERVICES.

diction . SUPREME COURT OF MISSOURI.

Judgment affirmed . Southgate v. Atlantic and Pacific Rail

Opinion by Foster, J. road Company.

Decided October Term , 1875 .

The power of the officers of a corpora
LABOR AND SERVICES.

tion to employ counsel is implied ,

N . Y. SUPREME COURT,GENERAL TERM , and need not be proved . Such offi

FOURTH DEPT. cers have power to engage attorneys

Sullivan,respt., v. Sullivan,applt.
without receiving any express dele

Decided January, 1876.
gation thereof.

To prove the value of certain services,

To entitle a daughter to recover of her | the evidence should show what those

father, for wages for her labor and particular services are reasonably

services, the contract to pay hermust worth , notwhat is the value of ser

be clearly proved . vices generally .

The plaintiff in this action is the The plaintiff, an attorney, brought this

daughter of defendant, and they had lived action to recover the reasonable value of

together and kept house, plaintiff acting certain professional services, alleged to

as housekeeper for many years. They had |have been rendered defendant.

lived in N . Y ., and had generally lived . The first count in the petition claimed

alone. Defendant paid all plaintiff 's ex- fifteen hundred dollars for services per

penses, and supported her all the time she formed , and for counsel and services as

lived with him . Plaintiff brings this ac- an attorney-at-law , rendered at defend

tion for her wages, & c. ant's request.

Johnson & Hoyt for plff.
The answer was a denial of all the al

Ruger & Jenny for deft.
legations contained in the petition. The

Held , That plaintiff should have been
|bill of particulars accompanying the first

non -suited .
count referred to certain specific cases at

The evidence of the plaintiff
tended to, and stated a demand for coun

clearly shows that the relation of master
sel and services as an attorney generally

and servant never existed between plain
from March 15th , to October 15th , 1867.

tiff and defendant.

The plaintiff gave testimony in his own
The relation the parties bore to each

behalf, and stated that the services were

other,was clearly that of parentand child .
nd child . | performed , and that he was employed by

That where members of a family live the superintendent of the road , and that

together, the law will not imply a promise he at different times corresponded with

to pay for board on the one side, nor the various officers and managers of the

wages on the other. road, and that they recognized him as an

An express, distinct, and well under- attorney and acquiesced in his employ

stood bargain should be proved before ment.

any such claim should be allowed . Rob . Healso proved by a witness, against the

inson v. Cushman , 2 Den. 152 ; Williams objection of the defendant, that the ser .

v. Hatilimen , 3 Coms., 312 . 'vices of a good attorney at the place
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where plaintiff was, would be reasonably the time the injuries were received plain

worth two hundred dollars per month . tiff was five years and three months old ,

There was a verdict and judgment for and resided with his mother in a tenement

plaintiff. house, on the first floor, in rooms leading

It is insisted by the defendant that be- into the back yard ,andalso into the street ,

fore the plaintiff could recover, it was down some stairs. Plaintiff had been play

necessary for him to show that the offi- ing with other children in the back yard ,

cers who employed him had authority and came in for a drink of milk ; the

from the corporation to make the employ- mother gave it to him , and he sat at the

ment. table to drink it, when the mother passed

Held , 1. The rule is that not only thc into the bed - room adjoining, leaving the

appointment, but the authority of the door open , and telling plaintiff to go back

agent of a corporation may be implied into the yard , and in five minutes notice

from the adoption or recognition of his was brought her that the child had been

acts by the corporation. injured . The mother testified that the

Managing officers of corporations have child had never before been in the street.

power to employ attorneys and counsel- | The evidence tended to show that the

lors, withoutexpress delegations of power, child passed out into the street, and in

or formal resolutions to that effect. attempting to cross defendant's track was

2. The evidence of the witness as to
struck by one of the horses ; that the car

the value of the services was improper.
was being driven at an unusual rate of

He testified that the services of a good |Speed:
od speed , and that the driver was engaged in

attorney would be reasonably worth $ 200 conversa
200 conversation with persons standing on the

per month : his attention should have platform ,and was not looking at or giving

been called to the services rendered , and any attentio
and any attention to his horses or persons

his opinion asked as to what they were crossing
crossing the street. The court charged

reasonably worth .
the jury that if the mother omitted to

Judgment reversed.
exercise such care in respect to the child

as persons of ordinary prudence would ex

Opinion by Wagner, J.
ercise under the circumstances, or if the

child omitted to exercise such care as

NEGLIGENCE.
might be reasonably expected from one of

his age, the verdict should be for the
N . Y . COURT OF APPEALS.

| defendant. The jury brought in a verdict
Fallon by Guardian , & c ., respt., v . Cen - for the plaintiff.

tral Park N . & E . R . R . Co., Applt.
Edward McCarthy for respt.

Decided January 18, 1876. A . J . Vanderpoel for applt.

Contributory negligence cannot bel Held , No error ; that the jury were jus

charged against a child of tender
fied in holding that plaintiff's mother

years, where its parents exercise such

care in respect to it as persons of
under the circumstances had no reason to

ordinary prudence wouía erercise suspect, thathe would go into the street,

under the circumstances, and where buthad a right to presume the child would

it exercises such care as mightrea - obey her direction and go into the back

sonably be expected from one of its yard ,and that she used ordinary care, (38

age. " N . Y., 455,) that the charge of the judge

This action was brought to recover upon the question of the negligence of

damages for injuries received by plaintiff plaintiff and his mother was correct ; that

through the alleged negligence of defend - although a child five years old cannot be

ant. It appeared upon the trial, that at regarded as sui juris, it possesses in some
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degree reason and judgment, capable of pointment; so, also, proof that defendant

understandingwhatwas said , and may be was in actual exercise of the duties of the

made subject to the will, and direction of office of collector was prima facie evi

those having it in charge, and a mother dence of his official character, and dis

may be assumed from natural love and pensed with the necessity of showing his

affection, to be vigilant in protecting it appointment. But the effect of this evi

from harm , dence was overcome by the proof on cross

Judgment of General Term , denying a examination of the trustee, that he did

new trial, affirmed . not make or sign any written appointment

Opinion by Church, C. J. for defendant, and did not file any in the

proper clerk 's office, as required by law .

That defendant was not an officer de

OFFICER APPOINTMENT. jure ; that his acts as an officer de facto

may be valid , so far as the public and
N . Y . SUPREME COURT - GEN'L TERM

third personsare concerned , but when the

FOURTH DEPT. officer himself does an act for which he

Burditt, applt. v. Barry, respt. is sued, he can establish his justification

Decided January, 1876 . only on proof that he is an officer de jure.

The presumption is that a public offiOff The judgmentmust be reversed.

cer performshis duty. Opinion by Gilbert, J.; Mullin , P . J.,

This presumption may be overcome by and Smith , J., concurring.

evidence.

Appointment of a collector of a school

district by parol not good .
CONDITIONAL SALE.

An officer to justify his acts must be

an officer de jure. | N . Y . SUPREME COURT - GEN 'L TERM .

This action was originally brought be
FOURTH DEPT.

fore a Justice of the Peace, and was for a Macauley, applt. v. Porter, respt.

wrongful conversion of personal property. Decided January; 1876.

Defendant justified as collector of a When the parties to a sale of real es .

schooldistrict, and by virtue of a tax list 1 tate stipulate at the time of sale, that

and warrant. He was appointed by the on a resale, the grantor is to have a

trustee of the said school district as such portion of the profits, such stipula

collector by parol. His appointment was tion is legal, but the grantor has no

not in writing, or signed by the trustee, or
right to insist on a sale , after the

stipulated time. Such a transaction
filed in the clerk 's office, as required by

is not a mortgage.
law . Defendant had acted as such col

This was an action to have a deed de
lector for some time prior to this alleged

conversion.
clared a mortgage, & c ., & c. Plaintiff sold

certain premises to defendant by a deed
There was judgment before the justice

absolute on its face . At the time of the
for plaintiff; there was judgment in the

sale defendant gave back to plaintiff a
County Court for defendant, and from

writing, in and by which it was provided
such judgment plaintiff appeals.

that the property might be sold within
F . Brundage, for respt.

one year for not less than $ 4 ,000, being

James F . Fitts, for applt.
an advance of $ 1,500 over the price paid

Held , That the legal presumption by the defendant, and that in case of such

which exists in favor of the due perform - sale as above, theprofits arising upon such

ance of duty by a public officer, prima sale should be divided between the de

facie , established the validity of his ap - ' fendant and his grantor, & c . It was also

Tax Defendant had
or to this alleged clared a mort
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provided that if this property should not EMBEZZLEMENT.

be sold within one year, all interest in the N . Y . SUPREME COURT, GENERAL TERM

grantor should close, & c. The evidence, - FIRST DEPARTMENT.

on the trial, did not show that the deed | In the matter of John L . Swan.

was given for or intended to be a mort. Decided March 7, 1876 .

gage.
Facts sufficient to establish embezzle

Held , That nothing short of evidence ment.

which shows the existence of the relation A declaration in the recognizance by

of debtor and creditor between the parties | which the prisoner is released on his
to an absolute conveyance, and that it was own signature, that he elects to be

in substance a security for a debt, will
tried by the Court of Special Ses

sions, no subsequent demand for
turn it into a mortgage. That a convey

trial by jury being made,is u waiver
ance, coupled by a stipulation by the

of the rightof trial by jnry .
grantee that the grantor may have the The courtmay correct an erroneous sen

right to buy back the property within a tence any time during the terın and

certain time, or to participate in the pro- l before the Sheriff has proceeded to

ceeds of a sale thereof is not forbidden by execute sentence .

law ,and where such a contract is made, Certrorari to the Court of Special Ses

the parties must abide by it ; but such sions to review a conviction for embez

grantor has no right to insist on a resale |zlement.

after the stipulated time, nor is such a ' It appeared from the evidence, on the

transaction a mortgage or any thing else trial, that the relator had been in the em

than what it purports to be, viz : a sale ployment of the complainant, Dorlan , for

with the privilege reserved to the seller of some years. The latter had reason to be

repurchasing the property sold , or of lieve that some one in his employment

showing the profits which may accrue was embezzling his money, and he asked

from another sale. one of his debtors, a Mr. Sutton, to set

That there is a recognized distinction aside for the paymentof his bill certain

by the courts between an absolute con - bank notes which, by his mark, could be

veyance intended to be a mortgage merely , identified . They were so marked by Mr.

and a conditional sale or a sale with Sutton in the presence of Dorlan. An

with the reservation of the privilege men - employee of Dorlan 's, named Conklin ,

tioned . Hill v .Grant, 46 N . Y ., 496 ,and was sent to collect the bill. It was his

55 N . Y ., 637. habit to make returns to Swan, who had

That the paper given by the grantee , charge of the money. He collected the

and accompanying the conveyance does amount of the bill and divided it with

not in termsqualify the latter. Swan, in pursuance of a proposition made

That the evidence shows that a mort- by the latter that he should do so. Conk

gage was not intended , and the paper ling wasacting under the instructions of

itself is quite incompatible with the idea his employer, and who, in doing what he

that any estate or interest in thelands re
did , was aiding in the development of

mained in the grantor. Swan's dishonesty. Swan kept themoney,

Judgment affirmed.
and when charged with the conversion

denied it. The bills marked by Sutton
Opinion by Gilbert, J .

and received by Swan , were found on the

latter when arrested .

It was claimed by the relator the con

viction was erroneous, for the following

reasons, viz :
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1. That the Court of Special Sessions COMPOUND INTEREST.

had no jurisdiction to try the prisoner, a N . Y . SUPREME COURT, GENERAL TERM ,

trial by jury not having been waived .
FOURTH DEPARTMENT.

2. That the evidence was not sufficient . Young,applt., v . Hill, respt.

to establish proof of the crime.
Decided January, 1876 .

3. That the prisoner was twice sen
Compound interest is only recoverable

tenced.

on a special agreement to pay such

James Orton, for the relator. interest upon interest after the latter

B . K . Phelps, for the people. has becomedue.

Held , That the evidence was sufficient | A final account made by a party, in

to establish the crime,as the arrangement which hewhich he includes interest on interest

between Conklin and Swan was sufficient on his own bond, is such a special

to establish the intent upon the part of agreementas binds him to pay com

the relator to convert the money to his
pound interest,

own use , and the possession of themoney
One F . was for many years agent for

of his employer was found on the person
one P . who resided in England. In 1817

of the relator. F . gave his bond to P. for $ 6,000 at six

That a trial by jury was waived by the
per cent interest, and from about the

prisoner ; that prisoner declared in his
time he gave it, he held the same in his

recognizance by which he was set at lib . possession , with other property of Pi's ,

erty, signed by himself and his surety ,
and annually sent his account to P . In

that he elected to be tried by the Court of
all these accounts, he charged himself

with interest on interest on such $ 6 ,000.
Special Sessions,and heat no time sub

In 1871 such bond amounted to nearly
sequent withdrew his election, then made,

| $ 40,000, and plaintiff in the same year
and demanded a . trial by jury . The

died, and before his death , by himself, he
Conrt of Special Sessions had jurisdiction

made and sent an account to P ., and in it .
to try the prisoner. The alleged error in

stated :
the sentence is unavailing.

In pronouncing it the court imposed at
“ The foregoing accounts and amounts

|have been settled and liquidated , and the
first a fine of $250, but it was immedi

balance due to the Rev . R . F . F. Pultneyately and before the prisoner left the lis $40. 000 . subject to correction for errors

Court corrected, and the fine o $ 100 im
and omissions, & c.”

posed , which was the maximum allowed

by the statute. The relator was recalled 1 In this account the amount of the bond

for the purpose. The right of the Court at about $ 40,000 was included .

then and there to correct the sentence . This action was brought for an ac

inadvertently pronounced cannot be ques- counting, ana,counting, and on the trial this item , so

tioned successfully. The power thus ex- far as it included any compou

ercised may be employed , it seems, at any was struck out.

time during the term and before the sher - Wm . Rumsey for applt.

iff has proceeded to execute the sentence. Brown & Holden for respt.

Miller v. Finkle, 1 Parker Cr. Rep. 37. Held , That compound interest is not

Judgmentaffirmed. recoverable except upon a special agree

Opinion by Braly J.; Davis, P . J ., and ment to pay interest upon interest. Fall

Daniels J ., concurring. v. Hilton, 11 Paige, 228.

That such agreement can be implied

from an account stated , and need not be

expressly proved in writing, separately
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from such account stated ; that the ac- It was admitted in evidence, plaintiff

count in this case has other and greater claiming that the diary of a physician

force than that of a mere account stated, did not comewithin the intent of the rule

or of themere admission of its correct- laid down in Vosburg v. Thayer, 12 Johns.

ness ; that upon its face the statement in |461.

such account is evidence of an express | E . C . Ripley for respt.

agreementby Mr. F . to pay interest on Amos G . Hull for applt.

interest. It is a settled and liquidated
On appeal. Held , That the question

account,and made by the debtor himself,

and expressly asserts upon its face that it
presented is,whether physicians posse ss

is settled and liquidated . It is, in legal
any greater privileges as to the admission

of books, than merchants or traders.
effect,an agreement, or involves an agree-lº

The value of original entries as evi
ment, to pay such balance, as much as if

dence, rests upon the doctrine of necessity ,
he had written in the shape of a peremp

which is no more pressing in the case of
tory note to P . that the amount so speci

a physician, than of other persons who
fied was due to him . It is in the nature

keep no clerk , and have to rely upon the
of a new agreement to pay the compound

honesty of their books, after proper pre
interest embraced in such stated balance.

Holmes v . DeCamp, 1 John. 34 ; Ex
liminary proofhas made them evidence.

No reason presents itself for exceptions
parte Bevan, 9 Vesey, 224.

in favor of physicians ; the rule is broad
The judgment should be corrected by

enough now , and our courts show no ap
inserting in it the amount struck out of

proved intent to enlarge its application .
the account for compound interest,and as

Plaintiff did not make this book com
thus corrected , affirmed .

petent evidence by the necessary prelimi

Opinion by Smith J.
nary proof. The book was therefore im

properly received in evidence .

EVIDENCE. BOOKS OF ACCOUNT. Judgment reversed and new trial or

dered .
N . Y . SUPREME COURT, GEN . TERM .,

FIRST DEPT.
Opinion by Brady, J.; Davis, P . J.,

and Daniels, J., concurring.
Knight,respt., v. Cummington, et al.,

Adm ’rs, applts.

Decided December 6 , 1875 . HIGHWAYS. INJURIES. DAMA

GES.
Diary of physician cannot be offered

in evidence without conforming to N . Y . SUPREME COURT - GENERAL TERM

the rule relative to books of account. FOURTH DEPT.

Appeal from judgment entered on re- l Beck v. Carlton, et. al.

port ot.referee . Decided January, 1876.

This action is brought by plaintiff to
°Aperson digging a pit or ditch near or

recover for services rendered as a physi- l in a highway,must see that travelers

cian to defendants' intestate.
are protected from falling into it.

On the hearing before the referee, The same rule is applicable to an alley

plaintiff offered his physicians' diary to in a city , although the ditch or pit is

prove the number of visits which he had not in the exact bounds of a street,

made to defendants' intestate. alley, or lane.

No proof was given that the plaintiff In the village of Bath, in this State,

had no clerk, that the book was correctly was an alley or lane. It was laid out by

kept, and that others had settled by it, the owners of the land along its linemore

and had found it accurate . than 20 years prior to the accident in

PT.
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question . The alley was never recorded provided the excavation is so near the

as a public street or highway. It has al- highway that a person lawfully using it,

ways been used , since it was opened, by and using ordinary caution, falls into it,

teamsand foot passengers, at pleasure and it makes no difference that the exca

This alley varied in width along its vation is n to 9 feet from the original

length, and at the place of the accidently established bounds of the highway.”

was about thirty feet wide. | There was a judgment for the plaintiff.

Plaintiff was constructing some build - Defendant moved for a new trial at

ings, and the back of such buildings were Special Term , and such motion was

on the alley, and at the rear of them were granted, and from such order plaintiff ap

some openings, about eight feet deep, and peals to this court.

it was claimed that these openings did Held , That the principle laid down by

not extend into the alley. the judge at the Circuit, was correct; that

Atabout 8 P. ., plaintiff was passing where the bounds of a road or alley are

along this alley ; it was quite dark, and clearly defined by fences or other bounda

raining, and the middle of the street very ries, a person passing along such road or

muddy ; the alley was somewhat obstruct- alley is bound to keep within the defined

ed by building materials, and plaintiff, in bounds, and for any accident happening

keeping along near the rear ofthese stores, to a person outside such bounds, the per

and in attempting to turn out for a team , son owning the land on which any ditch

fell into one of these openings, and was or excavation is made, causing such in

injured , and brings this action for the in - jury , is not liable; but where the bounds

jury. are not clearly defined , and any excava

The openings were uncovered , and there tion , & c., is madenot directly in thehigh

were no fences or boundaries to indicate way, but near to it and so near that a

the limits of the street. person might, in passing along such road
The judge on the trial charged the fall into it, the party making the ditch ,

jury “ that it was notmaterial whether the & c., is liable to any party injured .

opening into which the plaintiff fell was . How far from the margin of the street

within the bounds of the street or within or alley the adjoining ownermay make an

the bounds of defendant's lot, except so excavation without being liable,must be

far as it bore on the question of defend - determined in each case , and the jury

ant's negligence in leaving the area open. mustdetermine in each case the question

He also charged that a person passing of liability, having regard to the knowl

through an alley of that width , cannot be edge the traveler has of the highway, its

required , and is not expected to know width , use, and especially the route and

where the lines are. If he exercises ordi- the care and caution exercised by the

nary prudence and care to keep within traveler.

the boundsmarked by ostensible bounda | Order reversed.

ries, that is all that can be required of Opinion by Mullen , P . J.

him . Hemay take the ostensible boun

daries and the indications where those DAMAGES. CONTRACT OF SER

boundaries are." VICE .

Healso charged “ that plaintiff was not SUPREME COURT OF ILLINOIS.

bound to know where the legal boundary Frederick N . Hamlin v. Albert S. Race.

lines of the alley were ; that a person is Decided January 21, 1876 .

liable for an accident caused by an exca When an employee under a contract for

vation upon his own land , so situated that payment of money by installments

a person using the highway,and using oral for a term of service is discharged

dinary caution, falls into the excavation, without cause, he can only recover
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If, wheam
e

the suit was in service, la

for the amount that would have been was had after its expiration . In such

due, had he continued in service, a case the damage would have con

at the time the suit was instituted . tinued , had he been unable to procure

If, when discharged , he rescinds the
employment during the time.

contract,and then sues for its breach ,
The judgment of the court below is re

itmay be that he can recover for all

the damages he sustained during the versed and the cause remanded.

term by the breach , if the trial was Judgment reversed .

had after the expiration of the term . Opinion by Walker , J .

A pellee was employed on the first of

of January, 1873, by Flamlin , Hale & Co., MANDAMUS.

as a salesman in their store for one year, N . Y . SUPREMECOURT,GENERAL TERY

at a salary of $ 1,020 , in monthly install FIRST DEPARTMENT.

ments of $ 85. They, on the 23d of June The People , ex rel. George W . Carleton,

following, dismissed him from their ser- respt., v. The Board of Assessors of the

vice,when they offered to pay him the City of New York , applts.

amount that was due him to that date ,
| Decided March 7, 1876 .

which he declined to receive, and on the
A peremptory writ of mandamus, un

6th of the following August brought this
der Chap. 697, Laws of 1867, to

suit, to recover the balance for the full
compel Board of Assessors of N .

year, and on a trial in the court below re Y . City to assess damage to property ,

'covered the full amount. caused by closing street, is proper

The declaration was in assumpsit, and upon their refusal to act.

contains a special count, with usual Denial of knowledge or information

common counts. The plea of the general
sufficient to form a belief, in answer

ing affidavit, is insufficient to put in
issue was filed .

issue positive allegations in the affi
Held , 1. Thatno rule was better estab davit of applicant for writ.

lished or more inflexible than that a plain . A presumptive right to the writ is all

tiff cannot recover formoney not due at thatisnecessary to be shown to secure

the institution of the suit; that a party success of applicant in such case:

cannot do indirectly what he cannot Appeal from an order directing the is

do directly , and that therefore the plaintiff suing of a writ of peremptory mandamus.

could notrecover any more than what was The writ commanded thedefendants and

actually due when his action was com - appellants to meet as a Board of Asses

menced ; to permit a recovery for sums sors of the City of New York , and to esti.

falling due after suit would be an evasion mate the damages done the premises of

of the rule. lands of the relator, George W . Carleton ,

2. Had appellee when discharged, termi- by reason of the closing of the Blooming

nated the agreement, and then sued on dale road , betweed 820 and 1030 Streets,

the breach of the contract, it may be that in the City of New York , by the Commis

a different rule might have prevailed. sioners of the Central Park , under and

Then the cause of action would have been pursuant to Chapter 697 of the laws of

the breach, and it would have been 1867, & c.

averred that the contract was at an end , The act aforesaid empowered the com

and that plaintiff had been thrown out of missioners aforesaid to lay out and close

employment, whereby he had sustained streets, avenues, roads, public squares or

damage, etc. In such a case it may be places, within a particularly designated

that he could have recovered for all the and described district of the City of New

damage he sustained during the year by York , adjacent to, and surrounding the

the breach of the contract, if the trial Park. This district included territory
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forming part of what was called Bloom - that an award must be made in his favor

ingdale Road , upon which the appli- by the Board of Assessors.

cant claimed that he owned property A presumptive case was enough to se

which was injured by the action of the cure the success of his application for the

Commissioners in closing that road. writ. Relator was entitled to have the

In the affidavit employed by the rela - claim made by him heard by the Board

tor in his application for the writ, he swore when it was applied for .

positively to his title to the property ; that ! Order made should be affirmed with

the Bloomingdale Road , so far as it af- $ 10 costs, besides disbursements.

fected the applicant's premises, was closed

by the Central Park Commissioners, and
STOCKHOLDER. CORPORATION ,

that the closing of the road had depreci- | N . Y . COURT OF APPEALS.

ated the value of the relator's premises. The Cayuga Lake R . R . Co., respt. v.

It appeared in such affidavit, also, that Kyle, applt.

the Bloomingdale Road was a public road Decided February 8th , 1876.

laid out on the officialmaps of the City of It is no defense to an action to recover

New York. an unpaid subscription , that there

The answering affidavit alleged merely was a defect in the organization of

that the deponent, one of the assessors,
the company , where there is a de

had no knowledge or information suffi
facto corporation from which de

cient to form a belief as to the truth of
fendantmay receive his stock.

the foregoing allegations.
This action was brought to recover from

defendant a balance remaining unpaid

The act of 1867 provides that damages|
upon a subscription made by him for ten

shall be awarded to persons whose proper
shares of the capital stock of plaintiff. It

ty may be injured by the Commissioners
appeared that defendant signed the origi

action under it, in closing streets, ave
nal articles of association in which the

nues and roads, Laws 1857, 1750 ; and

that such damages shall be ascertained !
proposed railroad was described as in

tended to be constructed from the N . Y .

and paid in the manner specified by laws

of 1852 , 47, Secs. 3 , 4 .
C . R . R . to Ithaca , the length of said rail

road to be thirty- seven miles. The arti
Jas. A . Deering for respt.

cles were duly acknowledged and filed ,

J . A . Beal for applt. and the company was, in fact, organized

Held , That the statement in the an - | under them , officers elected and the rail

swering affidavit of defendants and appel road constructed and put in operation,

lants, that they had no knowledge or in
and calls were made upon the subscribers

formation sufficient to form a belief as to for payment of their subscriptions, and

the truth of the various positive allega - | the corporate existence of the company

tions in the relator's affidavit, cannot be was recognized by chapter 314 , laws of

id to weaken the force of such positive 1869. Defendant claimed that the articles

averments, or put the facts alleged to issue. of association were defective in not defi

That the recognition of the road by the nitely stating the termini of the road , or

various acts of the Legislature, was suffi - the counties through which it passed , as

cient, accompanied with the allegations provided by chapter 140, laws of 1850.

that said Bloomingdale Road was a pub- Cox & Avery , for respt.

lic road laid out in the City of New York . W . E . Hughitt, for applt.

That it was not necessary , to entitle the Held , That the failure to comply liter

applicant to a hearing, that it should be ally with the provisions of the statute as

conclusively shown in the first instance, 'to the description of the location of the
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property, would not prevent a recovery ; The court below refused to grant the

that defendant was entitled to the shares divorce. Libellantappealed.

for which he subscribed ; that by the acts There isnothing in the evidence in this

of his associates in going on, locating and case to bring the conduct of Mrs. Harris

constructing the road, and by the legisla - toward her husband within the act of

tive recognition of its corporate existence, 1854, as a ground of divorce , that is to

these shares became shares in a corporation say, when a wife shall have, by cruel and

de facto, notwithstanding the defect in barbarous treatment, rendered the condi.

the criginal articles; that defendant tion of her husband intolerable, or his

had received all he had contracted for life burdensome.

and should not be relieved from paying No such cruel and barbarous treatment

for his shares. 26 N . Y ., 25. was shown in this case. If by other

Judgment of General Term , affirming means a wife makes her husband's life

judgment for plaintiff, affirmed . burdensome or intolerable, as by obsti

Opinion by Rapallo , J. nate silence, laziness, or wilful neglect of

household duties, they do not fall within

DIVORCE . themeaning of the act of 1854.

SUPREME COURT OF PENNSYLVANIA . Decree affirmed , with costs, and appeal

Gilbert T . Harris, applt., v. Elizabeth |dismissed .

Harris, respt. Per curiam opinion.

Decided Feb. 7, 1876.

Obstinate silence, laziness, or wilfulmi
WUTUL DEFAULT. PRACTICE. LACHES

neglect of household duties on the

part of a wife, do not constitute PHILADELPHIA COMMON PLEAS.

cruel and barbarous treatment as a | Phipps v. Cresson.

ground for divorce within the mean
Decided February 19, 1876 .

ing of the act of May 8, 1854.

Appeal from Common Pleas of Phila
When more than three years have

elapsed since the commencement of a

delphia county. suit, judgmentby default will not be

Libel in divorce, a vinculo matrimonii,
granted without notice to defendant.

filed by Gilbert T . Harris againsthis wife ,
In this case an action of assumpsit was

Elizabeth Harris, on the ground that re brought to December Term , 1872, in the

spondent had “ offered such indignities to li
late District Court. The writ had been

the person of libellant as to render his
returned “ served ,” and a copy of the

condition intolerable and his life burden
claim had been duly filed , butno appear

some, and thereby forced him to withdraw
ance had been entered and no affidavit of

from his house and family.” The cause
defense filed .

came before the court below , on the re
| Motion for judgment for want of an

port ofan examiner. The testimony was

to the effect that the witnesses believed appe
à lappearance and affidavit of defense.

that libellant could not live with respon - ! Held , Wewill not give judgment upon

dentwithout endangering his health and a mere motion on so stale a claim ,

life , on account of repondent's bad tem - as, the plaintiff having slept on his

per and intolerable treatment, but the rights, the defendant might well suppose

only specific act of cruelty or bad treat- he had waived them . To give judgment

ment testified to , was the refusal of re- now , without notice , would be in the na

spondent to speak to libellant for several ture of a snap judgment. The proper

days, and sometimes for weeks, without course is to take a rule to show cause .

any cause. Motion denied .
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NEW YORK WEEKLY DIGEST . preme Court of New York , setting forth

Vol. 2.) MONDAY MARCH 20 , 1876 . (No. 6 . !
| that they were creditors of the Thompson

Oil Company to a large amount, and at:
JUDGMENT. FOREIGV ATTACH

| tached the debt due by Snow , Burgess,
MENT. JURISDICTION.

SUPREME COURTOF PENNSYLVANIA .
Wood and Wright to the latter company.

Noble et al. v. The Thompson Oil Co.
| Thedefendants bad been brought into the

to the use , & c.
Suprem Court of New York by a writ

Decided January 6 , 1876 .
served up. n one of them in 1866 while

Anassignmentof a judgment of a Court Pa
|passing through that State. On Novem

of the State of Pennsylvania between Der 10 ; 1808, the judgment obtained

parties resident, for value, is not the Thompson Oil Company was affirmed

merely a statutory transfer of it , but by the Supreme Court of Pennsylvania,

a sale , valid everywhere ; and after whereupon Messrs Brown, Walker and

such assignment, the assignor has no others commenced an action of debt on

attachable interest in it.
the recognizance of bal, suing in the

That a foreign attachment issued out
name of the Thompson Oil Company to

Oj a Court of another State , and the
the use of Brown, Walker et al. against

garnishee under its judgment has

actually paid the money to an at-|
Noble, Lamb and the other principals and

taching creditor, does not discharge sureties upon the bail bond, to recover the

the garnishce, if it appear that the amountof the judgment.

Court has no jurisdiction over the The Thompson Oil Company and the

subject matter,and that the garnisheelequitable plaintiffs were all citizens and

might, under the law of such State,
; residents of Pennsylvania .

have protected himself, but neglected

to do 80 . In such a case article 4,article 4. The narr. alleged that upon Nuvember

section 1, of the Federal Constituti- |27, 1867, the judgment had been assigned

on , providing that full faith and to the equitable plaintiffs, a part to Brown

creilit shall be given in each State for a subsisting indebtedness, and the

to the judicial proceedings of every balance to the others (in the proportions

other State, is not applicable . Thereinbefore mentioned ) for professional

Error to the Common Pleas of Erie Co. ' s .
services.

The Thompson Oil Company on Sep
The defenılants p 'eaded substantially

timber 25 , 1867,obtained a judgment for ..

8:26 ,723.50 against Snow , Burgess, Wright|
as follows : That before the commence

and Wood in the Common Pieas of Erie
mentofthe presentsuit, to -wit,on January

County. The defendants thereupon filed
25, 1863, the “ Woods & WrightOil Creek

a recognizance of bail in error, in which
Company, a corporation of the State of

Noble , Lamb, Snow and others were sure
" New York , claiming to be creditors of the

ties, and took a writ of error to thº Su- 1
Thompson Oil Company, caused to be

issued from the Supreme Court of New
preme Court.

From the pleadings the following facts
York a writ of foreign attachment,having

appeared : On November 27, 1867, the
first duly given security, & c.,id that

Thompson Oil Company assigned to
the attachment was duly served upon the

Conrad Brown (then living but since present de endants, then residents of New

deceased ), $23,273.50 of the judgment for
York, whereby the debt they owed the

his own use, and the remaining $ 3,000
Thompson Oil Company was duly at

thereof, by a separate instrument, to
tached by the laws and practice of New

Walker and others.
York, for the benefit of the attaching

On January 25 , 1868 , a New York Cor. credCor . creditors ; that process was duly served

poration , called the Woods & Wright Oil upon the Thompson Oil Company by the

Creek Company, filed a petition in the Su -' laws and practice aforesaid, by advertise.
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ment, and by sending a copy of the writ ground that the assignment, although

by mail to the office of the Company at prior in time to the attachment, was no

Erie, Pa.,and that defendants gave further bar thereto ; this report was confirmed

notice of the attachment by serving a by the Court, who thereupon gave judg .

notice personally upon the president at mentagainst the defendants in the sum

Erie upon February 1, 1868 ; that the of $ 30,344.11, including interest and

attachment suit was proceeded with and costs, and notice of this judgment was

upon September 24, 1868, judgment was given to the equitable plaintiffs : That no

obtained against the Thompson Oil Com - exceptions to this report were filed by the

pany in the sum of $56,000, and thereby equitable plaintiffs, nor appeal nor writ of

the plaintiffs acquired a lien upon the of error taken, wherefore the defendants

claim of the Thompson Oil Company as did afterwards pay the amount of the

of the date of the service of the attach - judgment, and thereby satisfied the claim

ment (riz January 25 , 1868), and upon in the present suit. Conclusion that the

October 13, 1868, levied execution upon de'endants were ready to verify by the

its debt; that when the defendants gave sad record and prayed judgment, & c.

notice to the Thompson Oil Company of The plaintiffs moved for oyer of the

the attachment, they had no notice of the record of the suit in New York , which

assignment of the debt in the present suit, motion the Court below granted. The

but soon afterwards, viz. upon February record was then produced in full, without

23, 18C9, received notice thereof,and gave any objection (of record ) by the defend

notice to the assignees (the equitable ants. This record contained , inter alia ,

plaintiffs) to use their name in any appli- the warrant (or writ) of attachment, upon

cation to the Supreme Court of New which the sheriff had , after its service,

York , or any other Court, for the purpose endorsed “the within attachment super

of protecting their debt, & c., and the de- seded by judgment and execution issued

fendants did refuse to pay the judgment thereon October 13, 1968.” Also , the

in the attachment suit, alleging that it affidavit of a deputy sheriff, to the effect

had been assigned as set forth in the narr. that a levy was made, under the attach

Whereupon the Supreme Court, in accord ment, upon the property of the Thompson

ance with the law of New York , did upon Oil Company, consisting of an indebted

December 18, 1868, appoint a receiver of ness from Snow , et al., & c., and an alli

the amount of the alleged indebtedness of davit of the posting of a notice to the

of defendarts to the Thompson Oil Com - Thompson Oil Company of the attach

pany. ment.

Further, that upon the receiver giving The record further showed that the

security, proceedings were instituted to question of the indet tedness of the de

determine the question whether the gar- fendants in the attachment was referred

nishees were entitled to protection against to a referee, no oneappearing to oppose

the payment of the said indebtedness to it, and that no one appeared before the

the receiver for the Woods & Wright referee except the plaintiffs in the attach

Company, by reason of the alleged assignment; that upon October 17, 1868, an

ment of the judgment to the present execution issued against the defendants

equitable plaintiffs ; which question was, in the attachment, and was returned

in accordance with the practice of the “ No personal or real property ;" that

New York Court, referred to a referee, afterwards, upon the affidavit of Snow , to

who reported in favor of the defendants the effect that the judgment was said to

us to the fact of the assignment, but be assigned by the Thompson Oil Com

against them on matter of law, upon the pany to persons whose names he did not
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remember, the Court appointed William judgment which they purchased , were

M . Tweed, Jr., receiver,who, after filing within the State of New York. The

& complaint, orderd the defendants to Court then had no jurisdiction of the per

answer, which they did , averring on in - sons or property of the defendants in

forination and belief that the assignment error.

of the judgment was made before the We give full effect to the Constitution

attachment, & c . The record then showed of the United States and to the law of

that the attorneys for the parties had | Congress enforcing the same; we assent

agreed in writing to refer the question of to the conclusiveness of the judgment ot

the assignment to a referee, which was a Court of a sister State when that Court

done, and judgment given upon the filing bas jurisdiction ; yet we cannot concede

of his report. that a person resident within this State ,

The judgment was marked satisfied and owning property situated therein ,

June 12, 1873. shall involuntarily and by such a pro

The plaintiff then demurred to the ceeding be constructively brought within

plean the jurisdiction of the Court of another

The Court below ( l'incent, P . J.) , after State , so as to divest his rights in that

argument, gave judgment on the demur- property. Article 4 , sec. 1 of the Federal

rer for the plaintiffs, to which the de- | Constitution is not applicable.

fendants took this writ of error. Judgment affirmed .

Held , 1. The Thompson Oil Company
Opinion by Mercur, J.

was a corporation formed under the laws

of this Commonwealth and doing business
WILL. TESTATOR UNABLE TO

therein . The assignees were citizens and
READ, WRITE OR SPEAK .

residents of Pennsylvania . The judgment
PROOF ON PROBATE

assigned was of record in a Court of this N . Y . COURT OF APPEALS.

State. When the assignmentwasmade, Rollwagen applt., v. Rollwagen et al.,

the assignor, the assignees, and the prop- respt.

erty assigned , were all within this Com Decided January 18, 1876 .

monwealth and governed by its laws It When the will of one who is deaf and

was not a statutory transfer of the judg- dumb, or unable to read or write

ment, but a voluntary sale and assign and speuk is presented for probate,

mentof it. It was then beyond all doubt
tiere must be not only proof of the

a valid transfer here . Being a valid as
factum of the will , but also that the

mind of the testator accompanied th
signment when and where made, it is

act, and that the instrument execu
valid everywhere.

ted speaks his language and really
That the foreign attachmentwas served expresses his will and that he was

on the garnishees before they had notice cognizant of its provisions.

of the assignment does not postpone the The decedent in 1871 was a man of

claim of the assignees to that of the at large wealth , illiterate, not being able to

taching creditors. read or write save to sign his name, and a

2 . We have already shown that the widower about 64 years of age, paralytic

judgment as well as the parties to the as- so as to talk and speak with difficulty ,

signment were within this State at the and very infirm , wasmarried to his house

time of the transaction. They so contin - keeper. He had then living three sous

ued at the time of the is uing of the writ and grandchildren , children of a deceased

of foreign attachment, and during the daughter with whom his relations had al

pendency of all the proceedings thereon. ways been friendly. His marriagewas at

Neither the defendants in error, nor the the time unknown to the family and but
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one witness was present. After his mar- one mentioned in the former will and by

riage decedeut's infirmities increased, and substituting Mrs. R .'s brother in place

during the year 1872 but few ofhis friends of the old agent as executor. After draft

could understand anything he said . In ing the will the attorney again went to

April, 1873, his agent, who had long been the house and there found the other wit

in his employ,anı) had charge ofallhis real nesses, the wife, mother-in -law and wife's

estate, was discharged and a brother of brother, that the decedent went through

his wife, a man of not much business the form of executing it, making the pub

capacity, put in his place, and he with the lication and the request to witnesses by

wiſe's mother became members of dece - an unintelligible sound and nodding his

dent's family. He had then become and head , the other witnesses were requested

thereafter remained substantially helpless by Mrs. R . to act as such none of the

and speechless. His wife was his constant witnesses were witnesses to any of the

attendant and with her brother transact- prior wills. By the will in question he

ed all his business, and her wishes con gave to his wife his dwelling -house in fee

trolled . Many of his old friends as wit. with furniture, and one-third of all his

nesses testified that he could not make an personal property and one -third of the net

intelligible sound, but that his wife as- rents and income of his real estate. llis

suming in some way to understand him , real estate was not to be disposed of or di

by listening and looking athis lips would vided until after the death of his wife and

state what she claimed he expressed to until his youngest grandchild then living

to her. Other witnesses testified they should arrive at the age of twenty -one.

could understand him , but with great The wife's brother was alone to have the

difficulty . While in this condition , in leasing, collecting rents, & c., of his real

June, 1873, he executed the will in ques. estate , estimated to be worth from $ 600,

tion , prior to that time he had repeatedly 000 to $ 800,000, with a commission of

declared that he would give all his prop- three per cent. on the gross amount for

erty to his sons and the children of his his services. Another brother of Mrs. R .

deceased daughter. Two or three wills was also made executor. In September,

had previously been executed ,all drawn 1873, the codicils were executed under

by an attorney , who had been his atto :- similar circumstances by the same attor

ney and counsel for thirty years. Soon rey, Mrs. R . directing in regard thereto ,

after his last marriaze a will was drawn this gave to her fourhouses in addition to

by another lawyer, the contents of which the provision in the will, and provided

were not known, save that his wife wals that any child he might have by her

# beneficiary, and his old agent one of the should share equally with the other chil

executors. The will in question was dren .

drawn by a lawyer who had never before It does not appear that any of his chil.

been employed or consulted by decedent. Uren knew anything of the execution of

He came at the request of the wife's the will and codicils. A little over a month

brother. He found Mrs. R . wth decedent. after the execution of the codicils de

lle attempted to talk with decedent, but cedent died . None of the children were

found him entirely speechless anyl unable present at decedent's death , Mrs. R .

to u ter an intelligible sound , Mrs. R . Iknowing he wasdying refused to send for

stated what she said decedent wanted , them .

2. e. to change his then last will. She Wm . H . Arnoux and Wm . A . Beach, for

stating the changes desired , which were applt.

to give her the use o ! a new house lately Henry L . Clinton and Geo. T. Lang

purchased, in place of the use for lifeof bien , for respts.
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Held , That satisfactory evidence was This action was on a policy of insu

not given that the testator fully under- rance for $ 6 ,000 on the life of one V .

stood the provisions of thewill and codi. V .was solicited by one W ., the medical

cils and assented thereto , that from his examiner of defendant to insure his life.

impaired capacity and the circumstances W . having at the time no forms for an

attending the transaction the usual in - application, examined V . as to his phy

ference could not be drawn from the non - sical constitution , and was authorized by

formal execution ; but that assuming the V . on his return home to prepare an

mindof the testator accompanied the acts, application for V . on the proper forms

probate was properly refused on account and send to the company, & c., and sign

of undue influence. his, V.'s name, to such application. This

A party who offers an instrument for was done and the policy was issued.

probate as a will must show satisfactorily . On the trial defendant's counsel in

that it is the will of the alleged testator, sisted.

and upon this question he has the burden 1. That the application, notbeing sign

of proof. If he fails to satisfy the Court led by the assured , there was no mutual

that the instrument speaks the language consent.

and contains the will of the testator pro- ! 2 . That the application and certificates

bate must be refused. Jon application sent defendant amounted

When the will of one who is deaf and to representations that the signature, of

dumb or unable to read or write and speak V . was genuine, and that tne falsity of

is presented for probate there must be not the representation avoided the policy.

only proof of the factum of the will, but 3. That the statement of the fact in

also that themind of the testator accom - (the application to defendant that no

panied the act, and that the instrument other application had ever been made to

executed speaks his language, and really any other company, was false und avoided

expresses his will, and that he was cogni- the policy.

zant of its provisions. 2 Bradf., 42. 4. That the suppression upon the ap

Judgment of General Term affirming plication to defendant of the facts that

judgment entered upon decree of Surro - had transpired on the application to the

gate,affirmed. other company, avoided the policy .

Opinion by Earl, J. It was proved that V . had, prior to his

application to defendant, applied to the

agent of another company for insurance,
LIFE INSURANCE APPLICATION .

and that he had been examined by two

N . Y . SUPREME COURT,GENERAL TERM , physicians, and that the physicpns had

FOURTH DEPT. refused to certify on the application that

Stelwagen. respt. v . The Merchants he ought to be taken by such other com

Life Insurance Company, applt.
pany on the ground that he had the heart

disease, and the application was not sent

Decided January, 1876.
forward to the company.

It is not necessary that an applicant There was a verdict for the plaintiff.

for life insurance should sign the
Held , That the execution and signing

application personally, he may authorize any other person to siön top of the application to defendant by W .

him . under authority from V ., was sufficient in

Not stating in the application that the law and the application was good . Even

assured had applied to another com if it could be said that there was a repre

pany for insurance does not vitiate sentation that V . signed the application ,

the policy . 'the fact being found that he duly au.

FOURIE



126 NEW YORK WEEKLY DIGEST.

thorized W . to sign and execute same claims, to damages amounting to $4,000.

under such representation in law true, The new grade was completed in 1873,

and the validity of the policy was not and the Board of Assessors assessed the

affected . expense of such grading and regulating

That an application for insurance to an upon the property benefited thereby, and

agent authorized merely to receive and advertised their list for objection . (Under

transmit applications to the company chap. 141, L . of 1841).

when such application is not sent forward . The relator thereupon filed with said

by the agent to the company, is not an board hisobjections,namely that ithad not

application to the company. ascertained the damage done his property ,

That the question whether or not V. and included the amount of such damages

had the heart disease was properly left to in the expense of grading and regu

the jury, although two physicians had lating said street.

decided he had heartdisease in 1867 when The Board then revised their assess

he was examined for insurance in the ment list, and ascertained relator's dam

first company ; still, as he was a robust age to be $ 1,981 30, and included it in

man, and the medical examiner of the the expense of the grading, & c., of said

defendant considered him sound, he was street .

justified in supposing himself sound , and The list so corrected was sent to the

if he had at the time his application was Board of Revision and Correction of As

made reasonable cause to believe himselt sessments, which refused to ratify it, al

sound , he was not guilty of concealing leging a want of power to make such

from defendant the existence of such award , and returned it to the Board of

disease, Assessors, directing it to strike out the

Judgment affirmed. whole of said award .

Opiuion by Mullin , P . J. Application was thereupon made for a

writ of peremptory mandamus directed to

the Board of Revision and Assessments,

CHANGE OF GRADE. DAMAGES commanding it to confirm said list with

N . Y . SUPREME COURT, GEN. TERM, 1st out alteration or amendment,and to the

DEPARTMENT. Board of Assessors commanding it to

strike from its lists all awards for damage
- The People ex rel. Tytler resp't. v.Green

et al., constituting Board of Revision
for changing the grade in said street, ex

and Correction and Asten et al., con
cept the $ 1,981 50 allowed to relator and

such other awards to such other persons
stituting Board of Assessurs, app'l'ts.

asthe Supreme Court might direct.
Decided December 2, 1873.

The writ was granted .
Board of revision and correction have

e Jas. A . Deering, for respt.
power to allow , and award damages

to property owners, for damages donel W . C . Whiting , for applt.

their property by changes in the On Appeal, Held , That the right to

grade. have his loss and damages assessed under

Appeal from order of Special Term the circumstances stated in relator's peti.

granting writs of peremptory mandamus. tion is given by sec.3, chap.52, L . of 1852.

The relator owned property on 123d The Board of Assessors created under sec.

street. The grade of this street was 15 , chap. 303, L . of 1859, are clothed

changed pursuant to chap. 697, L .of 1867, with all the power over the subject of as

the same being raised seven feet, whereby sessments that pertain to the assessors

relator was obliged to raise his buildings, originally provided for in the act of 1813 .

build cellars, & c., and was put, as he These points have been expressly adjudi
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cated by this Court in People ex rel Doyle ter, forbidden to loan its funds or means

v. Green, 10 Sup., Ct Repts 755,which at a rate of interest higher than six per

was affirmed by the Court of Appeals. cent. per annum ; and its charter further

There is no doubt but that the Com - provided , that if it should , in any case ,

mittee ofCentral Park were empowered to demand and receive more than seven per

change the grade of 123d street and to cent. per annum , as interest, its charter

exercise in relation thereto all the power should thereby be forfeited . It sold to

theretofore possessed by the Aldermen, W . & Co. certain railroad stocks for the

& c., of N . Y ., (by chap. 564 of L ., 1865 , sum of $6 ,000, for which it received from

and chap. 367, L . of 1866 , and chap 697, them $ 3 ,000 in cash , and their note ,

L ., 1967), and that their jurisdiction over payable to it, at its office, for $ 3,000 in

the subject matter of the grade was com - twelve months after date, with interest

plete . after maturity at ten per cent. per annum .

The order of the Board of Revision To secure the payment of this note , the

and Correction directing the assessment makers, by agreem
at makers, by agreement with it, delivered

of relator 's damage to be stricken out for
the stock so purchased to a trustee of the

want of power to make the same was
was parties,who took the note from the Trust

erroneous, and relator is entitled to the re
Company with a written pledge from W .

lief by the writ of mandamus granted by i
& Co. to pay the note, at maturity, and ,

Court below .
in default, that the trustee should sell thr

Order affirmed .
stock and apply the proceeds to the pay

mentof the note. The note fell due May
Opinion by Davis, P . J.

21, 24 , 1858, and not being paid the stock

Brady, J.and Daniels, J. concurring. was sold by the trustee on December 24,

1864, for the sum of $ 2,818, which sur.

was credited upon the note .

USURY. In an action by the receiver of the cor

SUPERIOR COURT OF CINCINNATI. poration against the maker of the n te ,

upon the plea of usnry set up by the lat
James P . Kilbreth , Trustee of theOhio ter, he claimed the note to be void on the

Life Insurance and Trust Company, plf . authority of the Bank of Chillicothe v.

in error, v. John W . Wright, deft. in Swayne, 8 0 . R . 257 .

error .
Held , That the maker had the right, at

Decided January , 1876. his option , to pay the note at maturity

It is not usury to insert in a promis
and thus avoid the payment of any in

sory note that it shall draw interest ,
terest whatever , and that the note could

alter maturity , at a rate in excess of not, therefore, be usurious, as the interest

that allowed by law . was not to be paid absolutely and in any

event ; and not being usurious in its in

Proceedings in error instituted to re - Icer
ed to reception no subsequent event could make

verse the judgment below in favor of it so ; the reservation of ten per cent.

defendant in error, who was also defend
after maturity was in the nature of a

antbelow .
conditional penalty for non -payment at

The Court below found the note usuri

ous and void .

The Ohio Life Insurance and Trusted for plaintiff for the balance due.
Judgment reversed and judgmentorier

Company, an Ohio corporation, had the

right to own and buy and sell stocks of
Opinion by Yaple, J.

railroad companies. It was, by its char-'
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11

JUDGMENT ON APPEAL. PRAC . amount, may be reduced as to a portion

TICE. and afflrmed as to the residue upon con

N . Y. Court of Appeals.
ditions to be stated .

Judgment of General Term affirmed .
Wolsterholme, et al., applts, v. The

Wolsterholme File Manufacturing Com Opinion by Miller, J.

rany, respt.

Decided February 22, 1876 MARRIED WOMAN. SEPARATE .

In an action at law embracing a num PROPERTY.

ber of items or claims an appellate N . Y . COURT OF APPEALS.

court has no power to affirin a judg
ment allowing one item or claim andl Conlin , respt. v. Cantrell, applt .

send it back for a new trial as to Decided February, 1876 .

another.
| A married woman , living apart from

This action was brought to recover her husband and having a separate

damages for thebreach of a contract made property of her own, may bemade

by the defendant with plaintiffs by which, lianle for domestic work done for

as alleged, defendant agreed to pay J. W ., l herself and children .

one of the plaintiffs, a certain salary and This action was brought by plaintiff,

certain stock dividends as compensation who was a seamstress , to recover for work

for his services. The referee found that and labor alleged to have been performed

plaintiff J. W . was entitled to recover the by her for defendant. The defense was.

salary , but that he and the other plain - l cuverture. It appeared that the defendant

tiffs were not entitled to the dividends. was a married woman , but that she lived

This was affirmed by the General Term , apart from her husband ; that she had

and plaintiffs appealed to this Court from separate property of her own and was not

the judgment of the General Term so far supported by her husband. The contract

as it affirmed the judgment entered on for the work was made with defendant,

the report of the referee, adjudging that and the work done was for herself and

plaintiffs were not entitled to recover the children. Defendant informed plaintiff

dividends. that she had property of her own before

Benj. H . Austen, for applt. the work was done, and plaintiff testified

E . C. Sprague, for respt.
that she trusted her for that reason .

Held , That the action being one at law
Plaintiff promised to pay the debt after it

plaintiffs' appeal could not be sustained
was contracted as soon as she got the

without reversing the whole judgment;
rents, and the proof showed that she

received rents on account of ler separate
that in an action at law embracing a num

ber of items or claims, an appellate Court

hasno power to affirm a judgmont allowing Henry H . Morange, for respt.

one item of a claim and send it back for a J . H . Hildreth , for applt.

new trial as to another. The error alleged Held , That the circumstances of the

as to a part necessarily reverses the entire case are such as to justify the inference

judgment, and the reversal and new trial that defendant intended to and actually

must be as to the whole. In equity cases did charge her separate estate with the

appeals may be taken from part of a de plaintiff's demand, and she is entitled to

cree and a reversal or variation asked in recover theamount claimed .

accordance with the claim of the party Judgment of General Term , affirming

seeking relief. Judgments also in actions judgment for plaintiff affirmed.

at law , which are for too large an ' Opinion by Miller, J.

affirmed by thto the dividend
s
, coverture
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Where a nusodaof
separation by which ! That plain

HUSBAND AND WIFE. SEPARA - cruelly or inhumanly trated his wife,

TION . PRACTICE. and also that the evidence that defendant

N . Y . SUPREME COURT, GENERAL TERM, was at plaintiff's house and staid over

FOURTH DEPT. night with his, de endant's wife, was in

Holt, respt. v. Desbrough, applt competent.

Decided January , 1876.
Held , That it was too late an appeal for

Where a husband and wife live apart
defendant to avail himself of the objection

under a deed of separation by which |not made on the trial.

the wife is paid a certain sum in That plaintiff was not bound to show

lieu of support, in an action to re- that defendant cruelly or inhumanly

cover for the wife's board evidence of treated his wife, in order to entitle her

cohabitation after the separation is to support elsewhere. An express agree

competent to do away with the effectment to pay her board was proved .

of the scparation . In such case That the evidence of the cohabitation
proof of cruel or inhuman treatment of defendant and his wife after the alleged

by the husband is not necessary .

It is too late to raise an objection to
to separation , was competent to do away

the complaint for the first time on with the effect of the separation .

appeal. Judgment affirmed .

This action was brought to recover for Opinion by Mullin , P . J.

the board of defendant's wife.

There was a judgment in the Court STATUTE OF FRAUDS. EVIDENCE.

below for $ 936 in favor of plaintiff.
ORIGINAL UNDERTAKING ,

Plaintiff in his complaint alleges that
SUPREME COURT OF PENNSYLVANIA.

defendant is indehted to him for the board

of his, defendant's wife. Defendant ad
Lefevre v . The Farmers & Mechanics

mits that the person boarded was his wife | Bank of Shippensburg.

and alleges that he and wife separated ! Decided June 9, 1875.

and had entered into articles of separation , In an action by a bank against A to re

and in consideration of a certain sum his cover a balancedue on an overdrawn

wife had agreed not to charge him with account standing in the name of B ,

her support, and he had never agreed to parol evidence tending to show that

payher board . A was the real borrowcr, is admissi

On the trial plaintiff proved that, sub ble .

sequent to the alleged separation between Error to the Common Pleasof Cumber

defendant and his wife, defendant had land County .

come on two ormore occasions to plain . This was an action afassumpsit, origin

tiff's house and had staid over night and ally brought in December, 1869, by the

slept with his wife. bank, plaintiffs, to recover from the de

Defendant for the first time on the ap - fendant, Lefevre, the sum of $ 925 75 ,

peal raises the question that, because no with interest, being the balance due upon

contract to pay the wife 's board was an overdrawn account in the name of

alleged in plaintiff 's complaint, he should Gilson , Smith & Co.

have been non-suited, and the evidence . At the trial, the bank, plaintiffs, offered

given in reference thereto should be held to prove substantially the following facts,

incompetent, although no objection was viz : (a ) that the defendant, Lefevre,

made on the trial. having contracted with the firm of Gil

Defendant also insists that, in order to son , Smith & Co., to manufacture for him

entitle plaintiff to recover, he should have reapers, etc., he to furnish to them the

proved on the trial that defendant had 'means or credit to manufacture and pu

given in
referenlthough no objection was having contra
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2 he notil /toim
ises

by the

chase materials for the same, called on the NEGLIGENCE. CONTRACTORS.

officers of the bank and requested and N . Y . COURT OF APPEALS.

arranged with them to pay checks to be

drawn by Gilson , Smith & Co., (who then
Slater et al. respt., v .Merserea applt.

and previously kept an account in said
Decided February 8, 1876.

bank,) the defendant undertaking and It is no defence for a person against

agreeing to settle the account whenever whom negligence which caused dam

requested, no limit being fixed to the
age is proved , to show thatwithout

fault on his part the samedamage

amount of credit thus to be given to said
would have resulted from the negli

firm ; that in pursuance of such arrange
gent act of another.

ment the bank ( plaintiff ) paid , from time
This action was brought to recover

to time, large sumson the checks of Gil
damages for injuries to goods in plaintiff's

son , Smith & Co., which the defendant
premises by the overflow of water alleged

from time to time reimbursed to the bank,
to have been caused by the negligence of

until September 17, 1869, when he noti
defendant. It appeared that A . & Co.

fied the bank that he would no longer be
owned lots adjoining the premises occn

responsible for the checks of said firm ;
pied by plaintiffs, and that defendant en

and that on the date of said notice thera
tered into a contract with said firm to

was due to the bank an overdrawn bal

ance on said account of $925 75, for which
erect a building on said lots agreeably to

the drawings and specifications of an

this suit wasbro!ight. (6 ) Also “ that the
architect. Defendant entered into a con

credit in bank was given to Lefevre alone,
tract with M . & B . by which the latter

on his request, and on his credit, and on
| agreed to do the mason work in all its de

his agreeing to be the debtor ; and thatthe
partments,and to “ do all the cutting away

bank never recognized Gilson , Smith &
| for and repairing after plumbers as shall

Co. as their debtors for thismoney.”
be directed ," and for their failure to do so

Objected to. defendant was to be responsible, he also

Objection overruled . Exception. contracted with M . & Co. for the plum

The Court charged that if the jury were bers' work and gas-fiiting, including the

satisfied that the money was paid alone on putting up of a leader from the roof to

the faith of defendant's credit, plaintiff the sewer. In both these contracts it was

was entitled to recover. provided that the work should be per

Verdict and judgment for plaintiff.
formed “ to the satisfaction and under the

direction ” of the architect. Defendant

Held , The evidence was sufficient to performed only the carpenter's work on

show a direct promise by Lefevre, to the the building. On July 20, 1868, the

bank for a consideration moving from the building was enclosed and the roofs and

latter to him , to pay the advances to be the leader from the roof was in position ,

madeby the Bank to Gilson, Smith & Co., but the waste pipe from the base of the

on Lefevre's accountand not on accountof leader to the sewer in the street, was not

Gilson , Smith & Co. They were, accordo in place owing to the fact that the cut

ing to the evidence, but the hands to re- ting of the hole for it, through the founda

ceive the money, not its borrowers. This tion wall had not been directed by de

necessarily drew the case to the jury , and
fendant or made by M . & B ., and the lat.

if found accordingly, no writing was
ter had also neglected to repair the street

in front of said building, which they had

necessary. torn up in the performance of their con

Judgment affirmed . tract. On that night there was a heavy

Per Curiam opinion . rain , and the water in consequence of the
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failure to connect the leader with the is proved, to show that without fault on

sewer, and of the condition of the street, his part, the same damage would have re.

flowed into the cellar of the building and sulted from the negligent act of another,

through the foundation wall into the 38 N . Y ., 260.

premises occupied by plaintiffs, and dam - Judgement of General Term affirming

aged their goods.
| judgment for plaintiffs on report ofreferee,

The referee held that the water which affirmed.

flow : d into the building from the roof Opinion by Miller, J.

did so through defendant's negligence to

direct M . & B . to cut the recess for the DAMAGES.

waste pipe through the foundation wall, / N . Y . SUPREME COURT, CIRCUIT.

and that which flowed in from the street
The People v. William M . Tweed and

was through the negligence of M . & B ., the; the Mayor, Alderman and Commonalty

in failing to have the area completed, and of the City ofed, and of the City of New York .

as it was impossible to determine in what
Decided March 6 , 1876.

proportion the water which came from
In an action brought under chapter 49

the roof, and that which came from the
of the laws of 1875 , it is no defense

street contributed to cause the damage, that some of the warrants issued by

defendant was liable. the county authorities upon thebank

F . H . Churchill for respt. where the public money was deposit

N . C . Moak for applt.
ed , were not endorsed by the payees ,

if the defendant procured themoney

Held . No error. That defendant in the hereon ; it makes no difference that

performance of his contract possessed the the plaintiff's have a remedy against

same rights as the owners, and was the bank also .

chargeable for wantof care and negligence An agreement not to sue one of several

in the exercise of his rights, if plaintiffs' l joint debtors, or one of several con

property was injnred thereby ; that by de
spirators, does not release the others.

fendant's contract with M . & B . he was
Chapter 49 of the laws of 1875 is not

unconstitutional.
bound to give such directions as were re Under chapter 382 of the laws of 1870,

quired to perform the contract, and for the action of the Board of Audit

his failure to do so is responsible for the was judicial in its nature, but the

damages ensuing from his neglect; that ordinary rule, that no action can be

under defendant's contract with A . & Co. maintained against me acting in a

the architect had merely a general super judicial capacity, is not applicable

vision over the work to enable him to de
when thedefendant corruptly agreed

termine as to the fitness of the materials
to make bills in which he was in

terested ; proceedings before a party
used , the manner in wnich the work was acting in such capacity, who is di

done, and to see that it was completed as rectly interested , are coram non ju

the contract provided ; 73 E . C . J . (11 dice, and the party is not a judge.

C . B .) 867; 50 id . ( 1 C . B .) 577; 9 M . and The damages in such an action are

W . 710.
meusured by the difference between

This case is unlike one where the ani | the amount fraudulently drawn or

mals of several owners do damage togeth
paid and the amount which could

er ; where it is held that each one is not
honestly have been drawn or paid .

| A party to a fraudulent combination
separately liable for the actsofall, asthere

to procure money is individually

is only a separate wrong hy each . 17 Wend , liable to the full extent of themoneys

562, 1 Den ., 495 , 20 Barb., 479. wrongfully abstracted , althongh they

It is no defence for a person against may have been partially received by

whom negligence which caused damagel others acting with him .
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left., Tabeyo and Mr. Led, and Messrs.Mompla
int,the gross

Motion by defendant Tweed, at the sent false and fictitious claims and ac

close of the evidence, to dismiss the com counts for their own benefit and in regard

plaint as to certain items of the plaintiffs' to the pretended accounts of certain indi

demand, and also as to all the causes of viduals specified in the schedule to the

action . complaint, the gross amount of which is

Mr. David Dudley Field , and Messrs. over $ 6 ,000 ,000 ; such conspiracy was

Field & Deyo and Mr. Edelstein , for the actually accomplished, the money obtain

ed from the treasury , and converted to

Messrs. Charles O' Conor, James C . |the use of such conspirators. For the

Carter and Wheeler H . Peckham , for the amount thereof ( $ 6 ,198,957.85) with in

pltffs. terest thereon from the first day of Sep

Westbrook, J :
tember, 1870, judgment is demand :d

This spit has been instituted and is against the defendant Tweed , together

sought to be maintained by force of the with the costs of the action .

provisions of chapter 49 of the laws of It is scarcely necessary to inquire

1875, entitled “ an act to authorize the whether each and every averment of the

people of the State to bring and maintain complaint is sustained by proof to the

certain actions for the recovery of public extent charged . Without expressing, at

moneys, and property,” and the general this stage of the cause, any opinion upon

scope of the complaint may be thus the force of the evidence offered to estab

stated : Section 4 of chapter 382 of laws lish the material allegations, which have

of 1870, entitled “ an act to make further been substantially recited , it is sufficient to

provisions for the government of the observe that thepositive testimony of An

County of New York," provided that “ all drew J. Garrey, James H . Ingersoll, John

liabilities against the County of New Garvey, John H . Keyser,George S.Miller

York incurred previous to the passage of and John Kennard of conversations with

this act, shall be audited by the Mayor, Tweed and others, of acts and divisiëns of

Comptroller, and the President of the moneys, and of additions to and swellings

Board of Supervisors, and the amounts of bills, make questions for the jury,

which are found to be due shall be pro - whether or not the complaint is not sub

vided for by the issue of revenue bonds stantially maintained in someparticulars

of the County of New York , payable dur- at least. It is,however, strenuously main

ing the year 1871, and the Board of tained that there is no proof whatever

Supervisors shall includein the ordinance tending to show that any part of the bills

levying the taxes for the year 1871, an in favor of Archibald Hall, Jr., A . W .

amount sufficient to pay said bonds and Lockwood , The New York Printing Com

the interest thereon . Such claims shall pany, The Transcript Association, The

be paid by the Comptroller to the party Manufacturing Stationers, J. W . Smith ,

or parties entitled to receive the same C . H . Jaenbus and E . Manener, for the

upon the certificate of the officers named payment of which warrants, amounting to

therein .” After referring to this pro - | $611,076.40, were issued , was false, and

vision of the act, the pleading charges that consequently the moneys paid there

that the defendant Tweed , who was the on cannot be recovered in this action . It

chairman of the Board of Supervisors is true that no witness has directly testi

referred to therein , instead of performing, fied to the falsity of the charges made

together with his associates, the duties thereon, but there is sufficient evidence to

imposed upon him of a faithful audit of justify the submission of these items to

Bills presented , conspired with one James the jury . None of these billswere andited

Watson and others, fraudulently to pre- in the manner prescribed by the act of
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1870, so far as the evidence shows. There that in judgment of law the money ob

is no testimony evincing that the Board tained therein is still in the County Treas

of Audit created by said act, of which 'ury. In deciding this point, I must as

Mr. Tweed was one, ever met as such to sumethe correctness of the plaintiff's al.

pass upon such claims; on the contrary, legations and positions upon the facts, for

there is some affirmative proof to show it is impossible for me now to say, that

it never met, and that instead of an in - the jury will not so find , and if I decide

vestigation of each bill presented at the upon the assumption that they will find

only meeting which said Board ever held the facts in favor of the defendant, they

(May 5th , 1870 ), it adopted a resolution , will then be deprived of the right to de

which substantially declared that its termine these matters which the law com

duties would never be discharged, and mits to them . Assuming that the en

resolved that every bill collected by the dorsement of the nameof the payee upon

County Anditor from the various com - these warrants is forged, the question is

mitttees of the Board of Supervisors for not before me whether a remedy does or

liabilities incurred prior to April 26th, does not exist against the bank , but

1870 , should be audited and allowed whether when the money has been actu

by such Board of Audit, provided it was ally taken from the treasury of the coun

certified by the Clerk or President of the ty , the remedy does not exist against the

Board of Supervisors that such bill had taker. The warrants were not drawn

been authorized by said Board or its ap - upon the Broadway Bank , but upon the

propriate committee. The bills in our County Treasurer at the bank. They

considering were verified by no oath or were paid by the Treasurer through the

affirmation, and no judgment of the bank, the payment recognized by, and

Board of Audit was ever, so far as ap- charged to the Treasurer. If the jury

pears, exercised in regard to them or any find that the conspiracy to defraud exist

of them . In addition to this, evidence ed, then as the act of one conspirator in

has been given tending to show that a furtherance of the common object is the

percentage to various parties, Mr. Tweed act of each , each finding involves the

among others, was calculated upon these further facts that Mr. Tweed, himself,

bills , and that 25 per cent. of the amount forged the papers named, and himself ob

thereof was actually paid to the defend- tained themoney. Will it do to hold that

ant. The force of the evidence to which the county cannot recover from the forger

I have referred, and the conclusion to be and the wrongful taker of its money the

drawn therefrom , is for the jury. As they fruits of its crime, because it has also a

are ultimately to pass upon all questions remedy against its agent who paid its

of fact it would be improper to discuss money in good faith to the party who

this point any further. There is enough wrongiully deceived it ? Is not the con

to submit these items of the plaintiffs clusion obvious ?

claim to those, who under our theory of It is further urged that John H . Key

jurisprudence, make the body to deter- ser, Andrew J .Garvey , Richard B . Con

mine issues of facts. nolly , James H . Ingersoll, and the estate

It is further objected that warrants of James Watson have been released from

issued to J . A . Smith, C . D . Bollar, Key- liability, and as they were co - conspirators

ser, Davidson, Halsey & Co., and A. G . with the defendant, Tweed, their release,

Miller, amounting to $ 2 ,078 ,471 38, were or the release of either, discharges all. It

uerer endorsed by the payees, and that is not urged that either Keyser, Garvey,

consequently the money , whiclithe Broad- Ingersoll or Connolly has paid any money,

way Bank paid , was improperly paid , and 'or obtained a formal release from any per .
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son . The most that can be said is that it is also urged upon the part of the de

certain influential citizens, who have been lendant that the act of 1875 , which au

conspicuous in these prosecutions, have thorizes the people to bring this action ,

promised them protection. It would hard and that despite the pendency of any oth

ly be argued that if either should be pro - er action, “ by or on behalf ofany public

secuted , any defence upon the ground of authority other than the State,” is uncon

a release could be pleaded. No person stitutional for various reası ns. Time will

authorized officially to make a promise not allow me adequately to discuss the

has made any, and the entire absence of questions which this point involves, and

consideration would makeany a nudum which have been so ingeniously argued

pactum , if made. In Frink vs. Green (5 and presented in the printed brief which

Barbour, 445 ) on page 459, the court, by the learned counsel for the defendant has

Paige, P. J., says: “ A release of one of presented . Undoubtedly these are grave

two or more joint debtors, whether bound questions to be hereafter considered . I

jointly, or jointly and severally, discharges have had o: casion to discnss them in part

the orignal contract,and may be pleaded in People vs. Field (Albany Special Term ,

in bar ofan action on the contract. But October, 1975,) and to that opinion I re

the release, to have this effect,must be a fer. Were my own views in accordar.ce

technical release under seal (De Zeng. vs witda those of the counsel of the defend

Bailey , 9, Wendell 336; Ronley vs Stod - ant, Iwould not, even then, be able to fol

dard , 7 John. 207 ; 4 Wend. 365). A cove- low them . Upon the appeal from the or

nant not to sue one of the joint obligors der refusing to vacate the order of arrest

or promisors does not amount to a release, in this cause, the General Term of this

but is a covenant only. It does not, at District, has passed upon this question.

law , discharge either of the joint obligors The opinion was written by Judge Dan

or promissors, and a suit may, notwith - iels, and concurred in by his associates.

standing such covenant, be brought upon (See printed papers on appeal to Court of

tle original contract against all, if it was Appeals, folio 422 to 429). Thatdecision

a joint contract, and against the one to is binding upon me, and must be followed .

whom the covenant was not given , if the If wrong it must be elsewhere corrected ;

contractwas joint and several. (7 John., it is beyond my power.

210 ; Hosack vs. Rogers, 8 Paige 237). It is further urged that the Board of

An agreement not to sue one of several Audit was judicial, and that no action

joint debtors does not injure the other can be maintained against a judge foracts

debtors. It does not defeat the right of done in that capacity. This is undoubt

the debtor suei to compel contribution edly the rule, but the proposition assumes

from his co -debtors. It is not in the the point to be proved. The Board of

power of the creditor to alter the law be- Audit was undoubtedly called upon to ex

tween joint debtors. (Catskill Bank vs. ercise judicial functions, and Mr. Tweed ,

Messenger, 9 Cowen . 38, per Savage, Ch. if he had acted as a member might, if a

J).” reason, presently to be stated , did not di

In regard to the estate of James Wat- vest him of that character, be deemed a

son, it is conceded the recovery was for judge. But he did not, his functions

demands not embraced in this action, and were never exercised ; instead thereof, as

whilst Mr. Keyser has placed property in the evidence of the plaintiffs tends to

the hands of a trustee to sécure the city, prove and which the jury must decide, he

such deposit was his own act, and no corruptly agreed to make bills. On this

part thereof has been in the hands of any ground, the General Term in this very

pity official. ' case (sce opinion of Daniels before re
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ferred to, folio 413 to 418) held this action these facts, which were established by

maintainable. But another reason also the papers produced on the application

influences me. If the evidence of the for the order rendered the defendant

plaintiffs is true, when these bills came Tweed , and those co -operating with him

before the Board of Audit (if the Board joint wrong-doers, and as such lia

ever did meet), Mr. Tweed , and Mr. Con - ble for the entire los produced by the

nolly were both interested. The bills had acts complained of. That results from

all been increased to give them a per the execution of the fraudulent combina

centage. The revised statutes of our tion in which he appears to have been the

State (2 Vol. Edmonds Edition page 284 , controlling individual, and in that state

sec. 2 ) declare : “ No judge of any court of the case the law will impose upon him ,

can sit as such , in any cause to which he individually , a liability co -extensive with

is a party, or in which he is interested , or the moneys wrongfully abstracted , al

in which he would be excluded from be- Ithough they may have been partially

ing a juror by reason of consanguinity or received by others acting with him .” If

atilinity to either of the parties.” the evidence of the plaintiffs be true, the

It has been held both in the Supreme case is presented not only of an advisor

Court and in the Court of Appeals (Oak - of an overdraft, which the counsel for

ley vs. Aspinwall, 3 Comstock , 547 ; | defendant put, but that of a person who

Schoonmaker vs. Clearwater & Wood , 41 has advised the overdraft, ordered it him

Barbour, 200, the latter case being affirm - self and distributed the proceeds. Can -

ed in Court of Appeals under name of there be a doubt as to the rule in such i

Chambers vs. Clearwater, 1 Keyes, 310 ; case ? The damage which the wrong hu3

that when the judge is disqnalified under caused can be recovered , even though the

this section , he ceases to be a judge. party did not receive all its fruits ; but

Tweed and connolly, if the plaintiff's case what is the damage ? Can it be argued

is true, were not only corrupted by the that a wrong caused the county to pay

payment of money, but were “ interested " that which it justly owed ; and can the

in the very clainis upon which they were defendant be asked to reimburse the sums

to pass. If under such circumstances which have been paid to extinguish

they undertook to act, they could not, honest debts ? The argument whicla

reither de facto nor de jure. The statute maintains the affirmative of this proposi

prohibited their sitting as judges. Its tion assumes that the county has been

larguage is “ no judge of any court can damaged by the payment of that whicle

sit as euch .” They took from their should - could not have been legally enforced , and

ers the judicial ermine and its protection, that whatwas owing to a party was ob

when they became interested in the ac- tained by fraud. The proposition con

counts to be presented . Their judgment tradicts itself, and states an impossibility .

was no judgment, their action no action , The fraud consisted in the additions to

itwas utterly coram non judice,and the honest demands, and in this, as in all

judicial iinmunity is invoked in vain , be- cases of a similar character, the recovery

cause they were not judges; that, under must be limited to the injury. The pur.

the statutes of New York , was a legal im . chaser who retains property , the qualities

possibility of which have been fraudulently mis.

The remaining question is, what dam - stated , recovers the difference between

ages can the plaintiffs recover, if any ? the value of the property as it is, and

That was also answered by the General what it should have been , if the state

Term in this case . It was there ( see folio ment made at the timeof the purchase

413 of papers below referred to ) said , was true. And he, who has paid & bill
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partly true, and partly untrue, must, bills then rendered, and the money which

while he retains the bill represented by Tweed caused to be paid thereon was no

the honest part thereof, be content with less wrongfully obtained , because Mr.

a recovery which gives back to him that Keyser had other bills not rendered ,which

which was dishonestly taken. It is might have been claimed but were not.

scarcely necessary, however, to argue. The fraud took money wrongfully and

The Court of Appeals of this state in the that can be recovered , even though the

case of State of Michigan vs. Phønix party rendering the bill may have other

Bank (33 N . Y . 9) held that money valid claims still unpaid , and which he

obtained by fraudulent representations, can recover . Those bills formed no basis

which procured an award in its favor, for the payment, and the legality of the

could be recovered back, but only to the payment must stand upon the grounds

extent that the State was damnified by then made.

the money.” That rule applies to the It is true that Mr. Tweed has been

present action, and is decisive of it. criminally punished for the crimes, which

In reaching the conclusion that the he is alleged to have committed, but

damages to be recovered in this action though the People punished him for those ,

are those which the alleged fraud has they do not bar the civil remedy, any

caused , I have not overlooked the fact more than an indictinent and conviction

that the law of 1870 contemplates and for stealing bars the civil remedy to re

requires an audit of all claimsbefore pay- cover the property.from the thief, which

ment, and if there was no audit, in one the injured party brings. The code itself

sense the whole amount of the bills was provides (sec. 7 ), “ Where the violation of

illegally paid . This consideration is not a right admits of both a civil anda crim

so forcible to my mind as the great prin - inal remedy, the right to prosecute thie

ciple that the remedy and recovery (put one is notmerged in the other.”

ting out of view all claim for punitive I have endeavored to dispose of the

damages, because the complaint does not var.ous points presented . The vi'ws ex

ask them ) should be commensurate and pressed have been very hastily committeil

only commensurate,with the injury. As to piper. If wrong a higher court will

the county of New York bas and retains correct them . Several of the questions

the fruit of the bills, so much as that re - are exceedingly interesting, and crtinly

presents should be deducted from the tne learned counsel for the defendant has

claim . It surely oughtnot to enjoy prop - done his simple duty to his client,and the

erty it has purchased, and the results o Court in presenting and enforcing them ,

labor performed , and recover themoney and to such presentation and enforcement

it jointly owed therefor. This would be we have listened with great pleasure and

inequitable and unjust, and cannot be al profit.

lowed.

Whilst I fully agree with the learned RAILROAD. REPAIRS. CHARTER.

counsel of the defendant that the plain

SUPREME COURT OF PENNSYLVANIA.
tiffs can only recover for the excess of the

money paid beyond what was justly due Pittsbnrg & Birmingham Pass. Railroad

the claimants, I fail to see how other Company v . the City of Pittsburg.

claims of Keyser against the county can Decided January 6, 1876 .

avail the defendant, Tweed . It was not a passenger railway , which isrequired

for the payment ofthese other unadjusted by its act of incorporation and by a

claims that the warrants in favor of Key - l city ordinance, to keep the streets,

ger,were drawn. They were given to pa ' upon which its track is, in good re
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pair, is liable to clear away debris, Travel over the street, either by railway

& c., carried on to the street by an or otherwise, was thereby interrupted.

unprecedented freshet. | The plaintiffs, after requesting the city

Error to Common Pleas No. 2 of Alle |authorities to remove these obstructions,

ghany county .
and their reſusal to do so , caused them to

The plaintiff was incorporated by Act
by Ast be removed , and now claim to recover

of Assembly of the 13th of April, 1859,
13th of April, 1959, from the city the expense of that removal.

P . L . 749 It was thereby authorized, Held , That the railroad company was

inter alia, to construct and maintain a bound to remove the obstruction at its

passenger railway along Carson street, in own expense.

ihe borough of South Pittsburg. Section Judgment affirmed.

8 of the act declares, that the company Opinion by Mercur, J. ; Agnew , C . J.,

shall not be permitted to use and occupy Gordon and Woodward, J . J., dissenting.

any of the streets in said borough for

purposes of their railway, until the con WILL. COMPETENCY OF WIT

sent of the Council of the borough is first
NESSES.

thereto had by ordinance duly passed ;

and the said company shall keep so much
SUPREME COURT OF PENNSYLVANIA.

of the streets of said borough, from curb Frew et al. v. Clark.

to curb,as may be used and occupied by Decided January 6, 1876 .

them , in perpetual good repair, at the A paper in the form of a bond signed

proper expense and charge of the said
| by decedent to take effect after his

bu dece

company. | death and in the devisee' s possession

By ordinance of 15 th of August, 1859, ! is a will.

consent was given by the borough to the The devisee named in a will is a com

company to use and occupy Carson street,
petent witness under the Act of 1869

in accordance with said Act of Assembly ,v co proce !to prove its execution .

“ provided , also, that said railroad com Error to Common pleas No. 1 of Alle

pany shall keep the said Carson street in gbauy county.

a good and sufficient state of repair, from This was a feigned issue to try the

eurb to curb , to the satisfaction of the genuineness and testamentary character

Committee on Streets, appointed under ofa written instrument, of which the fol

the authority of said borough, and also lowing is a copy, to wit :

keep said Carson street in a reasonable “ Know all men by these presents that

sanitary condition.” I, James McCully , of Pittsburg, Pa., do

The company accepted under this or- order and direct my administrators or

dinance. executors, in case of my death , to pay

By Act of 2d of April, 1872 , theborough Robert D . Clark, the sum of seventy -five

of South Pittsburg was annexed to and thousand dollars, as a token ofmy regard

made part of the City of Pittsburg. A for hini, and to commemorate the long

natural ravine, of about one thousand feet friendship existing between us.

in length , extends from the top of Coal Witnessmyhand and seal this 17th day

Hill down near to Carson street. In of April, A . D . 1872.

July, 1874, a very heavy and extraor- $75,000 . JAMES McCully. (L. S.)

dirary rain fell. It washed from and Twenty errors have been assigned , yet

through the ravine, rocks, stone, gravel all the substantial matter may be consid .

and earth, depositing them in Carson ered in answering the following questions :

street, for a distance of aboutone hundred / First. Is the instrument of a testamen

feet in length ,and eight or ten feet in depth. tary character ?
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Second. Is the signature thereto in the was fastened closely , without latch or bolt,

handwriting of James McCully ? Ithat it would be burglary to break it

Third . Was his signature obtained open . If it fitteå tightly it was burglary.

through fraud or imposition , or in his To this charge thedelendant's counsel ex

ignorance of the contents of the instru - cepted,and asked the Judge to charge

ment.
that “ if the door was not fastened , or

The first is a question of law , the others | latched , there can be no burglary ; or that

questions of facts. the doormust be either bolted , locked or

Clark was allowed to testify as to the fastened in some way - fastened by some

genuineness of the instrument.
artificial fastening, or there can be no

Held , 1. This instrument is in writing
burglary.” The Judge refused so to

It is signed at the end thereof. It con charge, and charged as above stated.

tains no admission of indebtedness. It
| The counsel for the prisoner also ex

furnishes no evidence of a debt. It conce
It concepted to another portion of the charge,

tains no promise to pay. It vested no
as follows : “ It would seem from the cir

present interest. It was not to take effect
cumstances of this case, that the breaking

until after thedeath of McCully. In the
into this house, which was fastened in the

meantimehe could revoke it at his pleas
way it was, if fastened as Phelan (a wit

ure. It therefore possessed all the es
ness) said it was, closed tightly , for the

sential characteristics of a will, and was
purpose of stealing , was burglary.”

undoubtedly testamentary in its charac
The Judge charged and intended to be

ter .
understood, that if the door was closed

2. That under the act of April 15 , 1869,
tightly , without being either bolted,

Clark was a competent witness.
locked , or latched , it wasburglary to open

it and enter the house for the purpose of

Judgmentaffirmed .
stealing.

Opinion by Mercur, J. ( Anew , C . J .

Sharswood and l'axon , J. J. dissenting.)
Randal & Randal for Pltff. in error.

Wm . James, for the People.

Held , The charge was substantially

correct.

BURGLARY.
Some degree of force in obtaining an

N . Y . SUPREME COURT - GEN 'L TERM . entrance to a dwelling house , it was ne

FOURTH DEPT. cessary to show was used , to constitute

The People v. Ticknor.
the crime of burglary. To enter by an

open door is not burglary. But the break

Decided January, 1876 . ing need not be violent, or with great

The breaking to constitute burglary need force. To push open a closed door, or

not be violent or with great force ; to raise a window , is a sufficient exercise of

raise a window or push open a closed i force to constitute the crime. It is a break

door is sufficient. ing into the house within the intent and

Writ of error to Onondaga Sessions, on meaning of the Statute.

a conviction for burglary. It was not errör to charge that the pos

The chief question in this case arises session of stolen property unexplained, is

upon an exception to the charge of the strong evidence of guilt.

Judge in respect to the degree of force There was no error in the proceedings

requisite to be used in breaking into a on the trial, and the judgment must be

dweling house to constitute the crime of affirmed .

burglary.
| Judgment affirmed .

The Judge charged that if the door Opinion by E . Darwin Smith , J.
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CONSTITUTIONAL LAW . INTER - which are not the growth , produce, or

STATE COMMERCE. manufacture of the State, by going from

U . S . SUPREME COURT.
place to place to sell the same, shall be

deemed a peddler ; and then enacts that

Welton v . the State of Missocri.
no person shalldealas a peddler without a

Decided January, 1876. license, and prescribes the ratesof charge

A license tax required for the sale of
for the licenses, these varying according

goods is in effect a tax upon the
to the manner ir, which the business is

goods themselves.
conducted whether by the party carrying

A statute of a State which requires the the goods himself on foot, or by the use

payment of a license tax from per . of beasts of burden , or by carts or other

sons who deal in the sale of goods, and carriage, or by boats or other river

wures, and merchandise which are vessels. Penalties are imposed for dealing

not the growth , produce, or manufac- without the license prescribed. No license

ture of the State, by going from is required for selling in a similar way,

place to place to sell the same in the by going
the by going from place to place in the State ,

State, and requires no such license

tax from persons selling in a simi- %
goodswhich are the growth , product, cr

lar way goods which are the growth , manufact
46 manufacture of the State.

produce, or manufacture of thecre of the ! The license charge exacted is sought to

State , is unconstitutional and void . be maintained as a tax upon a calling.

In error to the Supreme Court of Mis
It was held to be such a tax by the Su

preme Court of the State ; a calling, says
souri,

This case comes before us on a writ of
the court, which is limited to the sale of

.: merchandise not the growth or product
error to the Supreme Court of Missouri,

of the State .
and involves a consideration of the validi

ty of a statute of that State discrimina
Held , That the license tax exacted

ting in favor of goods, wares, and mer
1 mer. from dealers in goods which are not

chandise which are the growth, product,
the product or manufacture of the

ormanufacture of the State, and against
State mustbe regarded as a tax upon such

those which are the growth , product, or goo
goods themselves: That legislation dis

manufacture of other States or countries ,
criminating against the products of other

in the conditions upon which their sale
States is in violation of that clause of the

can bemade by travelling dealers. The
Constitution which declares that Con

plaintiff in error was a dealer in sewing
gress shall have the power to regulate

machines which were manufactured with
commerce with foreign nations and among

out the State of Missouri, and went from
the several States, and is unconstitutional

place to place in the State selling them
and void .

without a license for that purpose . For | The commercial power of the Federal

this offence he was indicted and convict- government continues until the commo

ed in one of the Circuit Courts of the dity has ceased to be the subject of dis

State, and he was sentenced to pay fine of criminating legislation by reason of its

fifty dollars, and to be committed until foreign character, and that power will

the samewas paid. On appeal to the Su- protect it, even after it has entered the

preme Court of the State the judgment State, from any burdens imposed by rea

was atfirmed . son of its foreign origin.

The statute underwhich the conviction . The inaction of Congress, in not pre

was had declares that whoever deals in scribing rates to govern inter-state com

the sale of goods,wares, or merchandise , merce, when considered with reference to

except boc ks, charts,maps,and stationery, its legislation with respect to foreign
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DIGES
T.

aeturn of a justice is held conclusive stamps, said “ those star

commerce, is equivalent to a declaration BLACKMAIL .

that inter- state commerce shall be free V . Y . SUPREME COURT.GENERAL TERY.

and untrammelled .
FIRST DEPARTMENT.

The judgment of the Supreme Court o !
People ex . rel. Crimmins v . Morgan et

the State of Missouri must be reversed
lat., Justices of the Special Sessions.

and the cause remanded , with directions

to enter a judgment reversing the judg
Decided January 28 , 1876 .

mentof the Circuit Court and directing It isnot necessary to threaten , in express

that court to discharge the defendant
words, to accuse another of a crime,

from imprisonment and suffer him to de
in order to comewithin the intent of

the law against blackmail, it is
part without delay.

enough if the threat is insinuated .
Opinion by l'ield , J.

Certrorari to review conviction at Spe

JUSTICE' S RETURN . CERTIORARI.
cial Sessions.

N . Y . SUPREME COURT,GENERAL TERM,
Crimmins called one evening upon one

FOURTH DEPT.
Wilson, to whom he was a stranger and

People ex . rel. Simmonds, respt., v. Ry
asked to see him upon business, that he

wished to see him about those postage
ker, applt.

Decided January, 1876 .
stamps, and when asked what postage

A return of a justice is held conclusive Sweeny." Wilson replied that he neither
stamps, said “ those stamps you sold Mr.

as to facts therein stated .
A justice is liable for a false return . knew Sweeny nor had he sold him any

A reference cannot be ordered to take stamps.

proof of the facts stated in a return . Crimmins the said “ I don't want to

Upon affidavits showing that the remake you any trouble, and I don't want

turn of the justice is in several respects to go to Mr. Dana orMr. England ” (Wil

untrue. The respondent asks that such son's employers), that he had got one fel

parts be stricken out or that the court di. low out of a scrape for selling postage

rect a reference to ascertain and report stamps in an Insuarance Co., and that he

the facts occurring in the proceedings be- could fix it with Wilson, adding “ You

fore the justice. know you can't obtain $ 200 worth of

Geo. W . Cothran, for motion . stamps to sell, honestly."

Guersney, for relator.
At the Special Sessions Crimmins was

Held , Upon a common law certiorarilº
convicted of a misdemeanor.

the return is held conclusive as to the
Mitchel Laird, for relator.

facts alleged, and the court must give B . R . Phelps, for respt.

judgment upon the record and proceed - On review , Held , That the proof given.

ings embraced in such return . It cannot presented every essential element of the

consider affidavits contradicting said re- offense which the statute was designed to

turn in any particular. To do so would punish . Crimmins did not say in express

subvert the prooceeding by certiorari and words that he meant to accuse Wilson of

turn it in effect into an ordinary special stealing, but he insinuated that he would

motion. If the return is false the officer is do so , and there was sufficient evidence

liable to an action for a false return. Nor for a jury to find a threat that he would

can the court refer it to a referee to ascer. make such an accusation . It is wholly

tain the truth of the facts stated in the immaterial in what language the threat

return. There is no such practice . to accuse is expressed , or whether the na

Motion denied. ture of the accusation itself is stated bold

Opinion by E . Darwin Smith , J. ly or insinuatingly , if it be plain what the
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offense intended to be threatened by the Bill to quiet title upon the following

criminal was.
state of facts :

His sneaking, misera'-le suggestions On the 1st of June, 1867, John 0 .

were all designed to intimate to Wilson Evans conveyed to the defendant, Moses

his knowledge, assumed as it was, that Kelly, three sub lots in square 247, in the

the latter had stolen his employer's prop - city of Washington , in trust for Jane

erty,and that unless he (Crimmins) was Thompson, wife of defendant, J . Harry

bought off,he would accuse him of it. Thompson. The trust is expressed in

The court will not in a case like this these words: “ In trust, nevertheless, for

seek for technical errors or indulge in hy. the sole use and benefit of the said Jane

percritical construction to shield the Thompson, and for no other person what

wrong-doer.
soever, and only to be conveyed by her,

Judgment affirmed .
or her heirs joining in the deed with said

Opinion by Brady, J . trustees.

Davis, P . J., and Daniels J., concur- Jane Thompson died on the 10th of

ring. February , 1872, seized of the equitable

title to said lots, and by her last will and

POWER OF ALIENATION UNDER testament, bearing date January 24, 1871,

TRUST DEED. MARRIED and duly admitted to probate and re

WOMAN . corded on the 26th of February, 1872 ,

SUPREME COURT OF THE DISTRICT OF she gave and bequeathed the sum of

COLUMBIA . $ 5 ,000, to be equally divided among her

Louisa G . Smith v. J. Harry Thomp four chiidren, the defendants, J . Ilarry

son et al.
Thompson, Jr., Perly, Jennie and Minnie

Decided September, 1875 .
| A . Thompson , to take effectwhen said chil

dren shall have attained their majority,
The rule may now be considered setiled

wherever the chancery jurisdiction *
and constituted said bequest a charge

crists , that a married rooman is to upon said abore described realestate , and

be regarded as a femme sole in re- directed that the sameshould be sold and

spect to her separate property ; and cnveyed at the discretion of her execu

that she may dispose of it as she tor to satisfy said bequest, and devised

pleascs, unless her power of dispo - said real property , subject to the foregoing

sition is restricter or limited by the charge and any prior legal inconbrance.

deed or will creating her interest; to her husband, the defendant, J.

Where the beneficiary in a trust deed18t deed Harry Thompson, in fee simple, and con
is a married woman, and there is no

stituted and appointed her said husband
restriction upon the mode in which

she shall alienate the property, only exec
executor of said last will and testament.

that the trustee shall join in the Subsequently, on the 15th of April,

deed ; this limitation has no refer - 1873, the defendant, Kelly , trustet , as

ence to a devise, andintestamentary aforesaid , conveyed to the defendant, J.

capacity in regard to said property Harry Thompson, said real property in

is coinplete . fee simple

By virtue of the act of Congress regu - The complainant purchased a portion

lating the rights of property of mar- l of the property and received a deed exc

ried women , passed April 10, 1869,$ ; cuted by Thompson , and gave back a
a married woman may dispose of

trust deed to secure the purchase money.
her entire property , constituting her

separate estate, whether such prop .
She endeavored to raise money upon

erty was acquired before or after the the property by giving a trust deed , and

passage of the act.
had concluded an arrangement, but her

dispos
eroper

ty
; ana directe

d
that t



142 NEW YORK WEEKLY DIGEST.

.

title was re’ected upon the ground that of the act of Congress of March 3 ,

Jane Thompson , at the time she executed
1875, but in which a new trial had

her last will and testament had nu legal
been granted , and which was pending

after the passage of the said act,
capacity to devise the said real estate,and

may be removed from such State

that in order to perfect complainant's title
court to the Circuit Court of the

it is necessary that the testamentary ca United States.

pacity of Jane Thompson in respect to On the 25th of March, A . D , 1867,suit

this property should be judicially ascer- was broughtby the plaintiffs against the

tained and determined .
defendants, in the Court of Commo'z

The justice holding the Special Term Pleas of Muskingum County, Oho. At

dismissed the billwithout prejudice, from tachments were issued , and certain prop

which decree complainant appealed . erty was attached. On the 18th day of

Held , 1. The deed cf trust made by May, 1867, the defendants filed a motion

Evans to Kelly, conveying the property to remore the cause into the Circuit .

for the sole use of Jane Thompson , and Courtof the United States, on the ground

only to be conveyed by her or her heirs that the defendants were citizens and

joining in the deed with trustee, was no residents of the State of Maryland, and

restriction of the power to devise. It ap - that the plaint.ffs were citizons and resi

plies only to a conveyance, and must be dents of Ohio . Upon the hearing of the

construed as giving her the right to dis- motion, it appeared that one of thepain

pose of the property absolutely by will. tiffs was a citizen and resident of Ohio ,

2. That although a married woman, one a citizen and resident of Illinois, and

Jane Thompson had the sameright to dis- one a citizen and resident of Minnesota .

pose of ber separate estate which belongs The notion was overruled. Thereupon

to a femme sole, unless that right is lim - the parties proceeded to make up the

ited or restricted by the deed or will cre - issues in said Court of Common Pleas,

ating her interest. and at the April term , 1873 , a jury was

3. The act of April 10, 1869, relating empanneled and the case submitt:d to the

to the disposal of their property by mar- court, and judgment rendered in favor of

ried women , clearly authorized Jane the plaintiffs.

Thompson to dispose of this land by will. At the same term the plaintiffs were

even if she had no power so to do under awarded a second trial, under the statute.

the trust deed made in 1867 ; it makes no Amendments were made to the pleading
difference that the property was acquired and the cause was continued from term

previous to the passage of the act. to term until the November term , 1874,

Judgment reversed .
when a trial was had before a jury, and a

Opinion by McArthur, J.; Ivylic, J., verdict "
· Iulie 2 . verdict was rendered for the defendants.

dissenting. At the same term the verdict was set

aside, and the cause was continued till

REMOVAL OF CAUSE FROM STATE
the January term , 1875.

TO FEDERAL COURT.
On the 25th day of January , the cause

was again continued . At the same term ,
U . S . CIRCUIT COURT - - SOUTHERN DIS

to wit : April 25th, 1875, the order of con
TRICT OF 0110.

tinuance was set aside ; and, on the same
John W . Andrews, exr., v. John W .

day, a petition was filed by the defend
Garrett, et al.

ants in the State court, praying for a

Decided October, 1875. removal of the cause to the Circuit Court

A suit commenced and actually tried of the United States,under the provisions

in a State court, before the passage of the act of Congress, of March 3d,
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A. D . 1875. Bond, with proper security, The design of Constitutional provision ,

was filed . The grounds of removal were, was to prevent the uniting of various

that the defendants were citizens and
objects having no necessary, or natural

connection with each other in one bill.
residents of the State of Maryland, and Geor

Geographical situs and various other cir

that one of the plaintiffs was a resident cumstances, may be considered in de

of the State of Illinois, one a citizen and termining the proper construction to be

resident of Minnesota, and the other a given to a statute.

citizen and resident of Ohio . This ap- Appeal from an order at Special Term ,

plication was resisted upon the ground granting an injunction against the de

that the case did not come within the fendants and respondents, pendente lite.

provisions of the act of March 3d, 1875, The injunction restrained the defendants

because not filed with the court at or be- from establishing a line of steamships, or

fore the first term et which the canse purchasing steamships to be used on a

conld be tried, and before the trialthereof. proposed line between the Port of New

Upon the hearing of this petition the York and the Port of Aspin wall, in the

court, for the reason that the cause was Republic of New Granada, and between

triable and was actually tried in said the Port of Panama, in said republic , and

cours before the passage of the act of the Port of San Francisco, California .

Congress, overruled said motion .
| The plaintiff is a stockholder in the

Afterwards, on the 12th day of May, Panama Railroad Company. And the

1875, the defendants filed in this court
ground of the action as well as of the in

transcripts of the record and proceedings junction . is that the defendant. The

in said cause ; and, afterwards, on the Panama Railroad Company, which is a

6th day of October, a motion was filed corporation, existing under the laws of

in this court to strike the case from the
the State of New York, has no power un

docket on the ground of want of juris- der its charter to establish such proposed

diction .
steamship line. The defendant claimed

Held , That the proceedings removed
thatunder the following provision of the

the cause to this court ; that the cause
charter of the Panama Railroad Compa

came within the act of March 3d , 1875 ,\ ny, such power was coníerred, viz : “ Af.

which is applicable to all causes pending ter constituting several gentlemen , a body

at the time of its passage, in which no corporate by the name of the Panama

final judgment had been entered, provided Railroad Company, for the purpose of

the petition , & c ., are filed at or before the constructing and maintaining a railroad

term at which said cause could be first with one or more tracks, & c ., in the Re
tried after the passage of the act.

public of New Granada, it was further

Motion overruled. in said charter provided that said compa

Opinion by Swing, J. ny should have the power “ of purchasing

and navigating such steam or sailing ves
INJUNCTION .

sels as may be proper and convenient to
N . Y . SUPREME COURT,GENERAL TERY, be used in connection with the said road ,

First DEPARTMENT,
| and for such purposes, all the necessary

Aaron Freeman, respt., 5. The Panama and incidental power is hereby granted to

Railroad Company et al., applks. said corporation.”

Decided March 7, 1876 .
Plaintiff claimed that the aforesaid

Itwas not the intent with which the Con - ,
provision was inserted in the act for the

stitutional Provision ( Sec. 16 , Art. 3)

was framed , that the Title of an Act of reai
of reason, that owing to the shallowness of

the Legislature should contain all the the bay, at the termini of the road , ships

details set forth in the act. were unable to come nearer than three
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and a half sea miles from such termini, It is no constitutional objection ' to a

and to confer upon the Panama Ra lroad statute that its uitle is vague and unmean

Company the power to run lighters and ing as to its purpose, if it be sufficiently

small vessels, for the purpose of carrying plain as to the matter to which it refers .

freight and passengers from the large That the title here sufficiently expresses

ships to the termini of the road , the afore the subject of the act of incorporation .

said provision was incorporated in the That with reference to the act incor

charter and for no other purpose. It was porating the Panama Railroad Company,

further claimed by plaintiff, that if the we are unable to see any lack of power in

construction claimed by the defendant the Legislature to give to said corporation

was the proper construction, that the act power to construct and maintain a rail

was within the prohibition of Sec.16 , Art. road , and also the power of purchasing

3 of the Constitution of the State of New and navigatirig such steam and sailing

York , which provides that “ no private or vessels from the several termini of said

local bill which may be passed by the Le- railroad , to and from the cities of New

gislature shall embrace more than one sub- York and San Francisco, as may be pro

ject, and that shall be expressed in the per and convenient to be used in connec

title." tion with such railroad .

The title of the act incorporating the
Tield further, That as to the remain

Panama Railroad Co. (Laws 1819, Ch.

284 ) is as follows, viz : “ An Act to incor- ||
ing question depending upon the con .

struction of theact as to whether ly the
porate the Panama Railroad Company."

|language used in the act of incorpora
From the order of the Court below

tion , the power is conferred to establish
granting the injunction sought for this

the proposed linə of steamships, we are
appeal was taken .

inclined to think that, taking into con

Mr. Fullerton , for respt.
sideration the geographical situs of the

Mr. McFarland, for applts. contemplated railroad which the Legis

Held , That it was clearly not the in - lature must be presumed to have contem

tent with which the constit itional provi- |plated , ard that it was proposed to build

sion was formed (Sec. 16 , Art. 3) that the the road across a narrow isthmus, and

title of an act of the Legislature should that the success of the undertaking de

contain all the details, and set forth every pended altogether upon whether the cor

power, duty and obligation of the body .poration , by the powers and facilities

corporate. The omission of such details granted , could make itself the carrier of a

in the title of an act,was not the mischief remunerative inter-ocean commerce and

sought to be prevented . In the first case travel, and also the language used, the

that arose under Sec. 16 of Art. 3 of the power to run euch steamship line in con

Constitution , the Court of Appeals held nection with the road was conferred by

that “ The design of the Constitutional the act of incorporation.

provision was to prevent the uniting of Order appealed from reversed, and in .

various objects, having no necessary, or liunction dissolved.

natural, connection with each other, in one
Opinion by Davis, P . J.; Daniels, J.,

bill, for the purpose of combining various

pecuniary interests in support of the
concurring in opinion ; Braily , J., in re.

whole, which could not be combined in sul
sult.

favor of either by itself.” Connor v. The

' Mayor 1 Seld (5 N . Y .,) 203. This, in
ERRATA .

substance, has been held to be the design On page 90, vol. 2 , line 24, for “ assign,

of the Constitutional provision ever since . 'ment ” riad “ re-assignment.”

.
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NEW YORK WEEKLY DIGEST. and also “ Good for One Day Only,” and

on the back of the same was stampedVOL 2.) MONDAY MARCH 27, 1876 . (No. 7 .

“ Aug. 5th.”
RAILROAD .

From the evidence on the trial it ap

N . Y . SUPREME COURT, GENERAL TERM .
peared that,shortly after the plaintiff took

FIRST DEPARTYENT.
the train to Southampton, the conductor

Alfred Nelson, respt. v. The Long Island came into the car where the plaintiff was

R. R ., applt. sitting and requested the fare from plain

Decided March 7 , 1876 . tiff, and the ticket aforesaid on being

The ticket issued by a Railroad Com
shown to the conductor, he said , “ That

pany is not conclusive evidence of has run out." Plaintiff said , “ I guess not;

the right of the holder, but only a to . I bought it on Saturday, and I told the

ken or voucher, adopted for conven - man I bought it from I was coming back

ience , to show that the passenger has on Wednesday.” The conductor said ,

paid his fare from and to the point “ Yes — but the rules are different.” The

named .
conductor then went to the front of the

The representation of a ticket agent car and came back with a book , and

who receives the money and hands
opened it and took out the rules and said

out the ticket, as to the time the ticket

has to run , are admissible, and bind
that he must do so -and -so . Plaintiff re

ing on the Company .
fused to pay his fare, and at the next sta

sencer having been ejected tion (Westhampton ) he was put off, the

from a train for wrongfully refus. conductor using no force, the plaintiff

ing to pay his fare, has no right, walking with him to and off on to the

upon an offer to pay his fare after platform . The plaintiff immediately got

such expulsion , to be again admitted into the car again , and when called upon

as a passenger on the train . I paid his fare, $ 1. 15 , to Manor, that being

Appeal from a judgment entered on the the terminus of the Sag Harbor branch of

verdict of a jury . the road .

This action was brought to recover of At Manor, the intersecting point of the

thedefendant the sum of $ 5,000 dan ages, main and branch road, the car in which

for wrongfully ejecting plaintiff from a plaintiff was, was hooked on to another

car upon one of the trains run by the de- train with another conductor. But the

fendant. The plaintiff was expelled from second conductor had been informed of

one of the defendant's cars on refusing to the action of the plaintiff in refusing to

pay the fare. Theanswer set up that the pay his fare, and of his being put off and

plaintiff, on the 3d of August, 1872, had paying to Manor. Plaintiff did not get off

purchased an excursion ticket from Hun - the car at Manor, and after the train left

ter 's Point to Southampton, and return that station for Hunter 's Point, the second

at any time between the 3d and 6th of conductor came into the car where plain

August, 1872, on which last mentioned tiff was and asked for tickets. Plaintiff

day it should expire, and that on the 7th handed the same excursion ticket he had

day of August, 1872, the day of the oc- shown to the former conductor. The con

currence set forth in the complaint, the ductor said it was not good ; it had run

plaintiff, learning the contract had ex- out — and requested his fare. Plaintiff

pired , voluntarily left the train of defend - said , “ I tender this ticket as my fare ; ”

ant. plaintiff said , “ I shall not pay, you can

The ticket of the plaintiff, shown by put me off.” The carwas stopped , and

him on the 7th of August, was printed plaintiff was putoff. Action was brought

* Excursion Ticket ” on the face of it, ' for the last expulsion . On the trial evi
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lence was admitted, under objection and But held that with refereoce to the ev.

exception by the defendant, that the plain . dence that the plaintiff tendered his fare

tiff, after the second expulsion , offered to and was refused admission to the train

pay his fare and was refused admittance that was improper. If a refractory pass

to the train . Also , under exception, the |enger is put out of the car, and by refrac

following conversation between the ticket tory is meant any one refusing to comply

agent and plaintiff was admitted ; with the rules the company can lawfully

I said to this agent : “ I want to buy a make, he cannot demand, as matter of

ticket - an excursion ticket- to South - right, even upon complying with the rule

ampton, from New York to Southampton violated , to be taken back again eo in

and back again .” He said it would be stante, unless he is put off at a regular

$ 3 50. I said : “ How long does this stopping station, and unless at least he

ticket run ?” He said “ Thursday." I then and there obtains a ticket or tenders

said that will just suit me because I want his fare. He cannot, as suggested , get.

to come back on the 7th . He said to me, himself ejected from a train , offer to pay

“ Well, I don 't know about that; I think his fare, and recover damages for being

the ticket expires on Monday.” said I, refused admission to the train . Being

“ Oh, no. On Sunday you do not run any unable to say on which theory the jury de

trains, and Monday will be one day as I termined the plaintiff entitled to success,

am going on Saturday afternoon ; Tues - the judgmentmust be reversed .

day wil be two days and Wednesday Opinion by Brady, J. ; Davis, P . J.,

three days." He said : “ shall I give you concurs in result, butholds that there was

a ticket.” I said “ Yes.” no agreement to be submitted to the jury

The judge in his charge to the jury left between the agentand plaintiff ; Daniels,

it with them to say whether theticket J., concurs in the opinion , with modifica

agentdid anything which induced plain - tion of Davis, P . J.

tiff to alter his position and to buy the

ticket, believing that it would be good till

the 7th . The 5th of Augustwas on Mon - NEGOTIABLE PAPER. SALE OF.

day. N . Y. Court of APPEALS.

E . P . Wheeler for respt. Lancey, applt. v . Clark, respt.

A : J. Vanderpoel for applts.
Decided February 15 , 1876 .

Held , The learned justice was right in | Where a bank holding negotiable paper

declaring that the ticket was not conclu receives the money on it, on the day of

sive of the plaintiff's rights. It was only its maturity, from a party to it who

& token or voucher adopted for conve
takes it up without informing the bank

nience to show that the passenger had
of his purpose, and transfers it to a

paid his fare from and to the points named .

third party, the latter takes it subject to

all equities existing between the maker

The plaintiff had the right therefore to and the party taking it up .

show that in a conversation before his pur This action was brought upon a promis
chase from the defendants ' agent, he was

induced to believe that he could use the

sory note made by defendant for the ac

ticket on the day when he attempted to

commodation of the firm of Lambert &

do so and was ejected . The question as to

Lincoln , who had it discounted and re

what the contract really was as to his
ceived the proceeds. Before the note be

come due the firm was dissolved , and
transportation was one, therefore, to be

determined by the facts disclosed. The
Lincoln was to close up its business.

statements of the ticket agentwere bind. | Plaintiff resided in Canada, and Lincoln

ing on them .
wrote and requested him to take the note
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nsferred to any one. He 1872, ,to the order of R. M..

and furnish the money to take it up. He sory note is induced to sign it by

sent the money a few days before the note fraud , yet in so signing acts neglă.

became due to Lincoln ,who put it in the gently, he is liable thereon to a bona

fide holder for value.bank to his individual credit. On the day

the note bicomedue Lincoln went to the This action was, atthe September term ,

bank and by his individual check paid the 1874, committed to a referee, who, at this

note to the discount clerk , who knew it term , reported the following facts :

was an accommodation note. without as - i This is an action of assumpsit upon a

suming to act as agent for, or asking tosing to promissory note, of which the following is

have the note transferred to any one, and a copy ; “ Tilton , N . H ., January 1st .

did not mention plaintiff's name. He 1872, Ninemonths afterdate, I promise

asked to have the note protested so that

he could hold the endorser and maker, hundred and forty dollars,atmy residence

but did not state why he wished to hold in Tilton, N . H ., value received and int.

them He afterwards sent the note to Due Oct. 4 , '72 . LORENZO SMITH .” On

plaintiff. the back of said note is the following :

“ Without recourse . R . M .Grems.” “ De
Thos. H . Hubbard , for applt.

mand and notice waived . Leonard Ger
C . F . Brown, for respt.

rish.” The plaintiffs purchased the note,
Held , That there was no sale by the a short time after its date , in good faith ,

bank of the note to plaintiff ; that the without notice of any defect. The signa

bank could not be made a seller without ture is genuine, but the note is wholly

its knowledge or consent ; that by a sale without consideration . The defendant

ofthe note the bank would have impliedly did not contract to give any note , nor

warranted thatthe paper was genuine and know or have any suspicion that it was

all it purported to be on its face, and it a note he was signing, but was fraudulen

could not be drawn into this implied war- ly induced by the payee to sign it under

ranty withoutits consent. (32 N . H ., 238 ; the pretence that it was an agreement to

20 N . Y ., 226 ; 4 Duer. 79 ; 5 R . I., 218 ; become agent of a patent ha - fork , and

2 Parson on bills and notes, 2d ed , 37.) , upon the representation by the payee that

That there was no transfer of the note by the defendant was to incur no pecuniary

the bank, and plaintiff's title was derived liability. It was a negligent act on the

from Lincoln and cannot be inforced part of the defendant to sign the note

against the defendant, as the note was without ascertaining whether it was what

taken subject to any defense defendant the
ndant the payee represented, or something else .

could havemade if sued by Lincoln , and rAt the request of the defendant, I add

the note having been made for the accom - the following: The defendant is an old

modation of the firm of which he was a man , of limited education and poor eye

member he was bound as to themaker to sight, and is not in the habit of writing

pay it

* Order of General Term , reversing judg except to sign his name. To this, at the

ment in favor of plaintiff, affirmed . request of the plaintiffs I add the follow

Opinion by Earl, J. ing : His daughter,an intelligentwoman,

was present when the note was signed ,
NEGOTIABLE PAPER. NEGLI. and had an opportunity to read it.] A

GENT SIGNING . ESTOPPEL. few daysafter the note fell due, the de

SUPERIOR COURT OF NEW HAMPSHIRE. fendant, having learned that the plaintiffs

Citizens' National Bank v . Smith. had it, called at thebank and examined it,

and gave notice to the cashier thathe
Decided August 12 , 1875.

I should not pay it . There was no proof
If themaker of a negotiable promise that payment of the note was ever de
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manded at the defendant's house. The defence fails to to establish it but is al

defendant's counsel, on the day after the lowed , without objection , to prove,

hearing closed, took the position, in a let uncontradicted another, viz., want

ter to the referee, that the action cannot
of consideration , it is error to refuse

to direct a verdict for the defendant.
be maintained for want of a demand at

the defendant's house . The referee ruled, Appeal from judgment entered on ' ver

pro forma, that the plaintiffs are entitled Arct of a jury.

to recover, and findsthat thedef ndant did . This action was brought on a promis

promise, in manner and form as the plain - sory note . Defendant was a member of

tiffs have declared, and assesses the dam - the firm of L . O . Wilson & Co., who ob

ages in the sum of one hundred and forty tained from their creditors a composition

dollars,and interest from January 1 , 1872; deed, the creditors agreeing to take twen

but if the court shall be of opinion that ty per cent. to be paid by or before Jan .

upon the foregoing facts the plaintiffs are 1st, 1862. Plaintiff's firm signed this

not entitled to recover, then the referee agreement, and on Dec. 20, 1861, received

finds that the defendant did not promise the twenty per cent. The note in this

in manner and form as the plaintiffs have action bears date August 1st, 1861. The

declared. date of entry of the note among plaintiff's

The questions arising on the foregoing bills receivable, is Dec . 21st, 18 ;1. De

report were transferred to this court for fendant alleged , that the note was given

determination by Rand , J. as an inducement for signing said deed , in

Held , That the defendant would not be fraud of other creditors. He fails to es

liable ordinarily , as his signature was ob - tablish this on the trial, but was allowed ,

tained by fraud, but that the finding that without objection , to testify that upon the

he acted negligently in signing estopped delivery of said note , no consideration

him from denying, as against an innocent was paid therefor.

holder, the usual legal effect of his signa
Held , If the note was given for trans

ture to a negotiable instrument, and actions with L . O . Wilson & Co., prior to

brought the case within the principle that
the payment of the twenty per cent., it

“ where one of two innocent parties must
| ceased to have any validity after such

suffer by the acts of a third , he who has
payment, and there is no testimony tend

enabled the third person to occasion the ing to prove any transaction with them

loss," must suffer it.
thereafter. A subsequent promise to pay

Opinions by Cushing, C . J.; and Ladd
such a note would be no more binding

and Smith, J. J.
than the note itself, which was without

consideration . The specific defense set

NOTE IN FRAUD OF COMPOSITION up was not established , but the failure of

DEED .
consideration was, and cannot be disre

garded .

N . Y . SUPREME COURT. GENERAL TERM .

FIRST DEPARTMENT.
The Court erred in not directing a ver

John M . Slade, Survivor, & c. respt. vs.
| dict for the defendant on the ground of

failure of consideration.
Lewis O . Wilson, applt.

Decided January 28, 1876.
Judgment reversed and a new trial ord

A note given to obtain the signature of cred , costs to abide the event.

a creditor to a composition deed, the Opinion by Brady, J.; Davis, P . J.

amountof which is in excess of the land Daniels, J ., concurring.

amount paid other creditors, is void.

When a defendant, setting up such w
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EVIDENCE. ACCOUNT BOOKS. B of Mitchell & Co. under notice for their

N . Y . SUPREME COURT,GENERAL TERM production by defendant's counsel. The

FIRST DEPARTMENT. account of Betsey Mitchell was received

Betsey Mitchell, Respt, v . Martin in evidence by consent of defendant's at

Y . Bunn, Applt.
turney. The ledgers refer to other books

from which the accounts were apparently
Decided Mar. 7th , 1876 .

made up. Under date of Arpil 1st, the

Books produced on notice by opposing date of the note in suit, Mrs. Mitchell is

counsel are competent as evidence. debited " To note for balance $577.56 .” the

Where one of, a set of 2000k8, containing amount of the note in suit. Under date
entries in brief and referring to oth

er books for a fuller explanation, is
of January 230 and February 19th , 1866 ,

received in evidence, it is competent appe
appeared credits for $ 300 and $ 100, which

to refer to the entries in such other plaintiff testified were proceeds from sale

books referred to , and such entries of her property , received by her husband.

are competent evidence. Defendant offered to show by the books of

Where the books of defendant' s firm , in the firm and by his own testimony that no

which is an item debiting plaintiff such money was received by the firm .

with the note in suit, is introduced
Defendant's counsel had offered in evi

in evidence to charge defendantwith

personalknowledge of its issue, it is
" dence so much of the day books as re

com petent for him to testitv that he ferred to Mrs. M .'s account. The evidence

had no such knowledge at the time, or and the books were excluded .

until long afterwards. Ten Broeck & Van Orden for applt.

Appeal from judgment entered on re- Edwards & Odell for respt.

portof referee in favor of plaintiff. Held , error : The day books, so far as

Plaintiff's husband and the defendant they relate to those items, should have

were co -partners in trade, doing business been received in evidence. The ledgers,

under the firm name of Mitchell & Co. having been produced on notice, were

This action is brought on a promissory competent, and it was competent to go

note given by plaintiff's husband , at the back to the daybooks to explain the items

time this action was brought,deceased , to in the ledger.
plaintiff for money alleged to have be- Defendant was also asked, “ When was

longed to plaintiff and used in the busi- | the existence of this note first brought to

your attention ? ”
ness of said firm .

The answer was ex
The answer denied up

cluded .
on information and belief that Mitchell

Held , error. The evidence was compe
& Co made the note, and alleged that if |tent to rebut, so far as it might go, the

the note was made, it was made by Mitch - limplication of knowledge presumed to be

ell for his individual indebtedness ; also denied from the contents of the ledger.

denied that Mitchell & Co. ever received Judgment reversed and new trial grant.

any consideration therefor, and denied / ed , costs to abide the event.

| Opinion by Davis, P . J. : Brady, J. :

that defendant was in any way liable .
and Daniels, J., concur.

thereon , and by an amendment of the an

swer set up a counter-claim . Plaintiff was

MORTGAGE. RECORDING ACT.
called as a witness by defendant, and on

PRIORITY.
cross-examination gave evidence tending

to show that she had a separate estate,
N . Y . COURT OF APPEALS.

consisting ofmoneys left her by her father, Greere v . Deal et al.

which moneys had been placed to her! Decided February 15th , 1876 .

credit in the firm of Mitchell & Co. Where simultaneous purise money

Plaintiff's counsel produced ledgers A & mortgages are given , but recorded at
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different times, an assignee of the first stating it was given for purchase money,

recorded mortgage, without notice of the it showed it was given at the same time

mortgages being equal liens, acquires no with the G . mortgage, and that neither

priority over those subsequently record
could have a preference,but that the only

ed .

effect of the recording of an assignment
This was a controversy between defend

ants D . & W . as to surplus money arising in
of a mortgage is to protect the assignee

against a subsequent sale of the mortgage
from a sale on the foreclosure ol plaintiff's

itself, the recording act only applying to
mortgage. It appear d that D . & G . were

successive purchasers from the same sell
the owners of the land sold subject to

ers, 42 X . Y., 334 ; and that, therefore,
plaintiff's mortgage ; that they conveyed

D . and W . were entitled to share equally

the sameto B ., and each received from

him a purchase money mortgage for the
the Order ofGeneral Term , affirming order

same amount, with the understanding of
We of Special Terin , reversed, and that of

that they were to be equal liens upon the sun
" me Special Term modified.

real estate. G .'s mortgage was recorded
| Opinion by Earl, J.

om

first. After D .'s mortgage had been re

corded , G . assigned his mortgage to E . P.

G . This assignment was recorded. E .
· SPECIFIC PERFORMANCE . EVI.

P . G . aftrwards assigned it to W . The
| DENCE. POSSESSION. PRACTICE .

referee held that W . was a bona fide hold

er for value, and that the mortgage held N
N . Y . SUPREME COURT, GENERAL TERM ,

by him by virtue of its priority upon the
FOURTH DEPARTMENT.

record had priority over D .'s mortgage, Benedict, applt, v. Phelps, respt.

and that the surplusmoney should be ap. Decided January, 1876 .

plied therein. The Court can only order the exceptions

Z . S. Westbrook for applt. taken in a case to be heard in the first

Martin L. Stover for respt.
instance at the General Term .

A parol sale 0 land with possession un

Held , That aside from the recording for it for tienty years makes a good

act W . took his mortgage subject to the

equities between G . and D ., and could
Where a person stands by and overhears a

conversation between a deceased person

claim no priority. 22 N . Y , 535 ; id .
and his wife it is not a personal one

61. That there was nothing to estop D . I under statuite.

from asserting his rights, as he did noth Plaintiff claims to recover of defendants

ing to induce a purchase of the G . mort- about 70 acres of land, and claims title

gage, and did not, by any act or omission, under her husband's will.

mislead W . or his assignor. Morse vs. M . Defendant disclaims title in himself,

Bk. 55 N . Y ., 41. distinguished . That the but alleges title in his wife Samantha,

recording act did not affect the rights of & c. Samantha claims title under an old

the parties ( 1 R. S., 756, Sec. 1), as that agreement with her brother, Samuel B .

only applies to subsequent conveyances Benedict,made in 1851, with possession

which are first recorded, and the G .mort for 20 years, as follows: In 1851 Samuel

gage was not a subsequent c inveyance , B . Benedict was the owner of the land in

but one executed at the same time; that question , and proposed to sell and did

if W ., by virtue of his assignment, cou ! sell to defendant, Samantha, the land for

be regarded as a subsequent purchase", $ 227, in payments of $50 each , as he

the statute did not aid him , as D .'smort - should call for them . Samantha was also

gage was recorded before the assignment, to pay one Levi B ., after the death of the

and as that mortgage contained a clause, 'mother of said Samantha the sum of $300,

We tille.
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and she was also to take care of the mo- means of a conveyance from the plaintiff

ther of said Samuel. Defendant paid Le- after a performance or offer of perform

vi the $ 300, took care of themother dur- ance of what remained to be done by her.

ing her life, and Samuel never called on Judgment for defendant on the verdict.

her for the instalments of $50, and she is Opinion by Gilbert, J.

and was ready to pay the same.

Samuel never gave Samantha a deed ,

but she has been in possession ever since PRACTICE. APPEALS.

under the agreement. N . Y . COURT OF APPEALS.

Samantha in her answer asks affirma
Lyon, respt, v. Wilcox et al.,applts.

tive relief that plaintiff convey said prem
Decided January 25, 1876.

ises to her.

There was judgment for defendant. Under Chap: 322 of Laws, 1874, limiting

appeals, whether or not the subjectmat
On the trial the Court allowed thehus

ter in controversy exceeds $ 500,must be

determined by the complaint and testi

declarations of Samuel and Levi Benedict mony, and not by the judgment alone.

in reference to the title of and agreement . This action was brought to recover

with Samantha made in his presence. $ 1,000 for work, labor and services per

The Court ordered the case and excep - formed for the defendants. The referee

tions to be heard in the first instance at dismissed the complaint, and directed

the General Term . judgment for the defendants for costs.

H . C. Miner, for respt. On appeal to the General Term the judg

L. 0 . Aikin, for applt. ment was reversed and a new trial order

ed . Defendants appealed to this Court.
Held , That a Judge at Circuit has no

Plaintiff moved to dismiss the appeal on

power to order a whole case to be heard in
the ground that the judgment was under

the first instance atGeneral Term ; only
$ 500.

the exceptions could be ordered so heard,

and the verdict of the jury must be held
Held , That the subject matter in con

troversy, as it appeared from the com
conclusive as to facts.

plaint, testimony and findings, was over
That the evidence of the husband of !

$500 , and that this was the test applied
Samantha and a co defendant as to decla

by the amendment to the code limiting
rations of Samuel and Levi Benedictmade "

appeals. (Chap. 322 Laws of 1874 .
in his presence, in which he took no part

Motion denied.
as to the agreement between his wife and

Mem . by Folger, J.
Samuel, & c., was competent. Such a

transaction is not a personal one between

the witness and deceased .

That the parol promise of Samuel was
PARTNERSHIP . PROMISSORY

supported by a sufficient consideration.
NOTE.

The defendant actually took possession

urder it and has occupied ever since, and
N . Y . COURT OF APPEALS.

paid taxes and made valuable improve Moess,applt. v.Gleason et al.,respts.

ments, & c., & c. They also paid the $300 Decided February 15 , 1875 .

to Levi and supported the mother, and
Where one of several partners with

Samuel never called on defendants for the draws from the firm ,under an agree

$ 50 payments. There was, in any event, ment that the remaining partners

a part performance, and that entitled de and another shall pay all the debts,

fendant to a specific performance of it, by the retiring partner becomes, as be
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tween himself and former partners, between the parties, and did not acquire a

a surety. right of action against G . thereon .
And where he procures a past duel Judgment of General Term , affirming

outstanding note of the old firm , to be Wind
na firm , to be judgment for defendants, affirmed.

transferred to one ofhis former part-1

ners, who transfers it to a third par
Opinion by Allen , J.

ty , he is not liable thereon until the

holder exhausts all his remedies

against the partnership assets.
LEASE . MEASURE OF DAMAGES.

N . Y . SUPREME COURT,GENERAL TERU .

This action was brought upon a prom
FOURTH DEPARTMENT.

issory note given by the firm of M . R . &

Co. against the persons who were mem
Hawkins, applt. v.Mosher, et al,respts.

bers of that firm when the note was
vas! Decided January , 1876.

given . Subsequently defendant G . (who l'here need not be a total failure of

alone defended ), with the consent and ap - consideration in order to entitle a

proval of his co-partners, sold out his in - party to recover for money had and

terest in the concern to one B ., who
received on breach of a contract.

assumed his liabilities. At that time the
A referee under the provisions of the

2 R . S ., 39, $36 – 7, cannot award
personal effects of the firm were more

costs against an unsuccessful claim
than sufficient to pay its debts. Thenote ant.

in suit, which was past due, was then out

standing and in the hands of a third par
This is a reference under the statute to.

ty.
determine a claim against the estate of

G . procured a transfer thereof to de- |

fendant M . in payment of an individual one
vidual one H ., deceased.

debt from G . to M ., and M . transferred
In 1870, plaintiff held a lease of hotel

property in Newtown, Herkimer county,
it to plaintiff.

which expired April 19, 1873, on which

Amasa J Parker , for applt. the rent for the whole term , except the

J. I. Werner, for respt. last year,had been paid in advance. There

Held , That by the transfer to B . the old
were four prior mortgages on the fee of

firm was dissolved and a new partnership
the property amounting to about $ 4 ,000,

created, which held the firm property
two of which were being foreclosed , and

charged with a trust for the payment of
under one of which the property was be

its debts, including the note in suit ; and
| ing advertised for sale.

G . thereafter, as between himself and his
On theday before the sale, plaintiffmade

former partners, occupied the position of
an agreement with H . that if plaintiff

should pay H . $ 800 he, H ., would cause
surety. 52 N . Y , 146 ; 32 id ., 501 ; Sto .

the foreclosures to be discontinued , and
ry on Part., secs. 97 360 ; 3 Kent's Com .,

65 ; 17 J. R . 525 .
would purchase all of the said mortgages

and hold them until the expiration of the

When, therefore, G . procured the trans
said lease. Plaintiff, on the same day,

fer of the note to M ., the latter eo instanti
paid H . the money as above. H . stopped

acquired a right to a credit as between the foreclosures and purchased the morte

him and his partners for the amount o
gages under which the property had been

the note ; that he was not entitled to any
to any advertised for sale, but did no other act

relief as against G ., at least until after ex
| pursuant to his agreement.

hausting all the partnership assets, hepartnership assets, he In the fall of 1870, actions were com
could have shown a deficiency,and that Imenced to foreclose two of the mortgages

plaintiff having acquired the note afterlatoresaid . The property was advertised

maturity, took it subject to all equities to be sold December,1870 ; was adjourned
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to February 6 , 1871 and then sold . Plain - bound by the authority of Vaughan v .

tiff, on the 24th of January, 1871, sold Haldeman, 9 Casey, 522, and decided ac

and assigned her interest in said lease to cordingly ; but his report contains a la

others for $625, and gave possession . The bored argument against the judgment in

referee gave judgment against plaintiff, that case, and we are now urged by the

and awarded costs against her. plaintiffs in error to reconsider and over

J A . & A . B . Steele forapplt.
rule it. Upon the fullest consideration ,

Earl, Smith & Brown for respt.
however,we have determined to adhere to

it. It is frankly conceded that the Act
Held , That the consideration of the of April 14, 1855, Pamphlet L , 238 ,did not

agreementon plaintiff's part having failed operate to extend the lien of mechanics

in part at least, she was entitled to recover to gas fixtures as distinguished from gas

back a portion of the money paid by her. fittings, if a lien for the former did not

The rule that an action for money had exist by virtue of the Act of 1836. The

and received can only bemaintained when distinction between the two is well stated

there is a total failure of consideration , and explained in Vaughan v. Haldeman.

does not apply to this case . H ., in this We are not satisfied that there is any

case, agreed to purchase and hold four usage or general understanding contrary

mortgages ; he in fact only purchased one. to that opinion . Houses are considered

The case shows a valid contract and a las finished by the builders when the gas

breach by H . It was the duty of the ref- fittings are completed. The fixtures are

eree to award plaintiff nominaldamages putup in more or less expensive style ,

at least.
according to the taste and means of those

The referee had no power to award /who mean to occupy them , whether as

costs against plaintiff. That it was not owners or tenants. If the tenant pu

necessary that there should be an eviction them in , it is not denied that as between

in order to entitle plaintiff to recover.( him and the landlord they are his, and

That if plaintiff could not disaffirm the hºmay remove them , or they may be sold

contract and recover back themoney paid as his personal property on an execution

she was clearly entitled to recover for any by the sheriff. No doubt the owner, if

loss occasioned by defendant's breach of they belong to him , often sells them with

the contract. the house. They add more to the value

Judgment reversed . of the house than they would be worth if

Opinion by Gilbert, J . removed. But if there is no agreement

to sellthe house as it is — fixtures and all--

the purchaser is not entitled to them . We
FIXTURES.

see then no reason for departing from the

SUPREME COURT OF PENNSYLVANIA .
judgment in Vaughan v. Haldeman , and

the opinion therein expressed upon the

H . Jarechi, Hays & Co. v. The Philhar- construction of the Act of 1855 .

monic Society.
Judgment affirmed .

Decided January 6 , 1876 .
Opinion by Shensword, J.

Gas fixtures, chandeliers and brackets,
"Uckels, FOREIGN JUDGMENT. JURISDIC .

op

do not pass with the sale of a house
TION .

to the purchaser.
SUPREME COURT OF PENNSYLVANIA .

Error to the Court of Common Pleas

of Erie County. Lowry v. Guthrie et al.

Held , The learned legal arbitrator Decided November 1st, 1875 .

below very properly considered himself| Prima facie a Superior Court of another
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State has jurisdiction over the subject had indorsed them to the defendants.

matter of a judgment pronounced by it. Lowry filed a bill in equity in the Chan

When the record of such a Court shows cery Court of Louisville to restrain the de

jurisdiction , e. g ., that the party against

whom judgment was finally pronounced Teng
ed fendants from using the notes as a set-off .

had himself previously instituted pro - and for generalrelief. The Chancellor by

ceedings by filing a bill against other a preliminary decree enjoined the parties
parties, and that all parties appeared from proceeding at law until the hearing

before the Court by counsel, it is (in the of the bill. From this time (18:

absence of any allegation of fraud ) con 1
clusive, and cannot be contradicted by nothing was done until 1857, when the

parol evidence in a collateral proceeding defendants filed an answer in the nature

in this State . of a cross -bill, denying all knowledçe of

Error to the Common Pleas of Clarion the consideration of the notes and me

County.
ing an additional claim for $ 335 due them

by Lowry on a certain bond . Process to
This was a scire facias sur recognizance bring in Lowry on this cross -bill was twice

of bail in error,brought byJowry against returned o not found.”

Guthrie, Stroup, MeLaughlin and Fisher.
The record of the Chancery Court con

Pleas, payment with leave, etc., and also tai
id also tained an entry as follows: “ At a court

adjudication and recovery of the subject held March 26 , 1858, came the parties by

matter and cause of action in the Louis
counsel, and Hon . C . W . Logan declining

ville, Ky., Chancery Court.
to sit as Chancellor herein , Hon . W . S .

In 1844 Wilson , Turnerand Dull, trad - | Bodly was elected special Chancellor.” In

ing as Dull & Co , brought an action May, 1855, the cause was heard , the de

against Lowry, who pleaded set off, and fendant's counsel only being present, and

obtained judgment in his own favor for was held under advisement. In July ,

$ 750. Dull & Co. took a writ of error, | 1858, Bullit, Lowry's attorney, filed an

giving a recognizance with Guthrie and affidavit that he had previously had no

Stroup as sureties. The writ was non - krowledge of the cross-bill, nor had Low

prossed , and the recognizance forfeited . ry, who was not a resident of the State ,

In 1855 Lowry brought a scire facias on and moved for a rehearing. This motion

this recognizance against Guthrie and the court overruled, and made a decree in

Stroup, and obtained judgment. The de- favor of the plaintiffs in the cross-bill for

fendants took a writof error, Fisher and the amount of the notes and bond , with

McLaughlin being the sureties on their interest, being a larger sum than the

recognizance, which writ was likewise non - amount of Lowry's judgment. which

prossed . In 1858 Lowry brought the pre- amount the decree ordered to be deducted.

sent suit upon this latter recognizance. From this decree Lowry appealed , and the

In 1849 Lowry had brought suit on the decree was affirmed .

original judgment, in the Circuit Court of Upon the trial of the present cause , be

Jefferson county, Ky., against Dull & fore Jenks, P. J., the plaintiff put in evi

Co.,who pleaded set-off,and wereabout to dence the recognizance, and rested.

support that plea with a claim against The defendants offered in evidence the

Lowry for the amountof three promissory record of the equity suit in Kentucky.

notes for $1075 with interest, drawn by Objected to by the plaintiff because it

him to the order of one Fulton . Lowry did not show that Lowry was within the

had given these notes as partconsideration jurisdiction of the Kentucky court, or

for some land he had purchased , but, dis- was served with process.

covering the title to be defective, he had ! In support of the objection plaintiff of

refused to pay: After maturity , Fulton | fered to prove by his own testimony that



NEW YORK WEEKLY DIGEST. 155

he was not served with process ; thathe Error to the District Court for the City

had no notice of the cross-bill ; that he and County of Philadelphia .

did not appear until the decree was made, Action to recover damages for malicious

or authorize any one to appear for him ; prosecution . Plea, the general issue.

and that he was not at thetimean inhab- ! The plaintiff had been arrested, at the

itant of Kentucky. instance of defendant, on a charge of

Objected to as parol testimony offered theft, and committed in default of bail.

to contradict a record ; objection sustain - Hewas asked : “ What had you to sleep

tained ; exception . on in the Station House ?” Objected to

Theplaintiff also offered in evidence the on theground that if he had suffered , the

deposition of Bullit, that he was sole City of Philadelphia, and not defendant,

counsel for Lowry in Kentucky ; that his was responsible for the injury. Question

first notice of the cross-bill was in 1858 ; allowed and exception.

that he was not personally present at the Plaintiff testified as follows: “ I had

election of a special Chancellor, but was no bed — nothing but a board - no cover

constructively present, as attorney for ing butmy coat. It was very cold . The

Lowry ; that the proceedings did notde- wind was blowing in through the grates.

pend upon any local or statutory rules, but I was taken from there to Moyamensing.

upon the general Chancery practice; I had nothing to eat from the time I left

objected to ; objection sustained ; excep - home till I got to the prison, about 11

tion . To 'clock the next day.

The objection to the admission of the The Court charged the jury that they

Kentucky record was overruled , and it might take these circumstances into con

was admitted. sideration in assessing the damages.

Verdict for plaintiff for $68 (theamount Verdict for $ 1,000 and judgment there

of the costs), and judgment thereon . Jon .

Held , It is clearthat Lowry was in court Held , Malice was the gist of this ac

by hisown act and that the defendants then tion , and the natural and probable con

went on under the practice in Kentucky to sequence of the arrest was the imprison

charge him in their answer in the nature mentof the plaintiff. The suffering of

of a cross-bill. Even if we might sup- the plaintiff from cold , the want of a bed

pose the proceeding out of the usual mode to lie upon ,and privation of food formany

of filing and prosecuting cross-bills, it was hours, sprang directly from the imprison

evidently recognized as the mode of pro- ment to which the malice of the defend

ceeding in that court. ant exposed theplaintiff. Because others

Judgment affirmed . may have also been in fault, it does not

Per Curiam opinion .
takeawaythe participation of the defend

ant in the wrong done to the plaintiff.

Judgment affirmed .

MALICIOUS PROSECUTION . ELE- Per curiam opinion.

MENTS OF DAMAGE.

SUPREME COURT OF PENNSYLVANIA.
CONTRIBUTORY NEGLIGENCE.

Abrahams v. Cooper.

Decided February 7 , 1876. N . Y . COURT OF APPEALS .

In an action for malicious prosecution

evidence of plaintiff 's sufferings from
Haycroft, respt., v. L . S. & M . S. R . Co.,

cold , hunger, & c., in the prison is app

admissible , and the jury should con- | Decided January 15, 1870.

sider them in assessing damages. Whether or not an accident by which
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plaintiff was injured could have been sion , which, from all the circumstances of

avoided by proper care and diligence the case , may have been entirely errone

is a question for the jury. ous. It was fair to presume that a very
This action was brought to recover short time had elapsed before plaintiff was

damages for injuries sustained by plaintiff struck , and that plaintiff could not have

at a railroad crossing on defendant's road . turned and avoided the accident. The

The plaintiff testified that at the time of timeshe remained between the tracks, and

the injury she was in her seventeenth whether the accident could have been

year, and was passing along the sidewalk avoided by the exercise of proper care and

of Elk street, in the village of Dunkirk, diligence, should have been subunitted to

north of defendant's tracks, some five in the jury.

number ; that she had crossed two of Order of General Term , granting mo

them and looked both ways to see if a | tion for a new trial, affirmed .

train was approaching, and saw an ex - Opinion by Miller , J.

press train coming west on the main track

further south ; that she stopped to let

this train pass, standing within about one LIFE INSURANCE . RECISSION .

foot of another track. She first stated OFFER OF JUDGMENT.

that she remained standing between the
N . Y . COURT OF APPEALS.

two tracks about ten minutes, but she af
Harris, applt., v . Equitable L . As. Soc.

terwards said it was a shorter time, wait

of U . S ., respt.
ing for theexpress train to pass,and while

thus waiting she was hit by the tender of Decided February 15, 1876 .

an engine which had backed out and came A renewal of a life insurance policy,

along in an opposite direction from the which had been forfeited by non -pay

express train , at the rate of eightmiles an
ment of premiums, procured by

fraud , is void , and an offer of judy
hour ; that this train sounded no whistle,

ment for the amount of the money
rung no bell, and gave none of the usual

warnings of its approach. The evidence renewal , with interest and costs, af

showed that the rear of the express train ter suitbrought, is a sufficient tender

had just passed Elk street, when , at the to allow the company to disaffirm .

same instant, the engine of the other . This action was brought upon a policy

train came the other way. It did not ap- of life insurance issued by the defendant,

pear that plaintiff had any means of de- which provided that if any declaration in

termining how long she stood between the the application upon which it was issued

tracks. A witness on the part of the should prove false, then the policy should

plaintiff testified that she stood there about become null and void . The policy was

a minute, and other evidence showed it forfeited by reason of a failure to pay the

must have been a very short time. The premiumsdue in September and Decem

Court directed a non -suit, on the ground ber, 1869, and March , 1870. In Februa

that plaintiff was guilty of contributory ry, 1870 , the assured had a severe attack

negligence. of inflammatory rheumatism , which re

A . P . Laning, for applt. sulted in disease of the heart, and of which

Murray & Pattison , for respt. she died in April following. On March

Held , error : That plaintiff's testimony 28, 1870, plaintiff went to defendant's of

as to the length of time she stood between fice and tendered the premiums due and

the tracks should not be considered asab . | asked to have the policy renewed, stating

solutely accurate, conclusive and controll- |that the assured was in good health , that

ing, and was atmost but a mere impres - ' she had not been sick since she was ex

rain

menewal,with inteumsat the timoney
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stock in samoperty at actualvalu

discovery of the

amined for insurance , and signed a paper TAXATION. RAIL ROAD. CER

which stated that shewas as well as when TIORARI.

insured and in as good insurable condition N . Y . SUPREME COURT,GENERAL TERM .

as when examined . Defendant accepted FOURTH DEPT.

the premiums tendered , and gave a re - People ex rel Utica and Black R . R .

ceipt continuing the policy in force. Af- R . Co., v . Shields et al..

ter the expiration of sixty days, defendant Decided January, 1876 .

having refused to pay the amount in - in a certiorariwhere the collection of

sured , this action was commenced. Af- a tax in the hands of the City Treas

terwards and before answering defendant urer is stayed , the Treasurer was a

served an offer of judgment for the proper party . So also, all the asses

amount of the premiums paid in March, sors of the city.

1870, with interest and costs. This offer
The relators were liable to be taxed for

was refused. The judge held that defend
stock in same manner as other per

ant was bound, upon discovery of the
sonal property .

fraud , to return the premiums and to dis - Failure of relators to furnish the as

affirm the new contract, and never hav sessors with the staternent required

ing done so , it was liable upon the policy, by law , left it with the assessors to

and directed a verdict for plaintiff, pass their judgment as to value of

property upon same basis asupon in

dividual property .

A . R . Dyett, for applt.
The relator is a Railroad Company in

Geo. De F . Lord, for respt.
this State, with their principaloffice and a

Held , error : That plaintiff's fraudulent large amount of personal property in the

representations avoided the policy ; that becond ward
· that Second Ward of the city of Utica .

the offer to allow plaintiff to take juilg
In the year 1875, the ilssessors of said

ment for the amount ofthe premiumsand
city assessed said company, on its capital

interest thereon was a substantial com
stock ,as personal property in said Second

pliance with the rule requiring a party
Ward, the sum of $ 40 ,000 , and entered

seeking to disaffirm a contract on the
samein the roll for that year under the

ground of fraud, to return or offer to
head of rolling stock.

return all that he has received under the
The said Railroad Company did not

contract within a reasonable time after
furnish to the assessors the statement

discovery of the fraud : if the offer had showing the real estate owned by them ,

been accepted , all partieswould have been
the amount of their capital stock and the

restored to their former condition and ea - amount paid in and secured to be paid

uity done between them , and this is all
excepting sums paid for real estate as re

that is required. 50 N . Y ., 670. That it
quired by Sec. 2 of title 4 , Chap. 1:3, vol.

was no answer to say that the offer of 3 of the R . S .

judgment,not having been accepted with
The officers of the company appeared

in ten days, was to be deemed to have
before the said assessorsand asked to have

been withdrawn, as it was plaintiff' s fault
said assessment stricken from the roll, on

if he did not accept it.
the ground that the debts owing by the

company exceeded the true value of the

Order of General Term , reversing judg- personal property of said company. The

ment for plaintiff, affirmed . officers of the Railroad Company did not

Opinion by Miller. J . give to the assessors any information as to

the amount and value of its capital or

the cost of its real estate, or any informa

tion from which the assessors could de
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termine its surplus profits or reserved owned by said company. The statement

funds, or the true amount of its capital was not sufficient.

stock taxable as personal property . 1 Writ of certiorari dismissed .

The assessors refused to strike off the Opinion by Smith, J .

assessment, and this certiorari was

brought.

JUDGMENT LIEN. PRIORITY.

Held , That the certiorariwas properly SUPREME COURT OF PENNSYLVANIA.

brought against the assessors and city
In re Malone v. Clinton.

treasurer. The tax roll had ,by resolution

of the Common Council, been placed in
Decided January 6, 1876 .

the hands of the city treasurer, and the A judgment creditor , whose judgment was

a lien against his debtor' s real estate,

writ stayed the collection of the tax. prior to the latter 's being declared an

The collector wasnot a necessary pirty. habitual drunkard , cannot be postponed

That the assessors committed no error. on a sale of the real estate in the payment

of his claim till after the costs of the es
That the Railroad Company was liable to

tate are paid .
be assessed and taxed for personal proper.

Error to the Court of Common Pleas,
ty at the actual value of their capital stock

No. 1, of Alleghany County.
and in the same manner as other personal

This is an appeal, by oneMalone, from
property. (People v. Assessors of Brook

lyn , 39 N . Y ., 81.)
a decree ofthe court,distributing the fund

raised by a sale of the real estate of Wm .
That had the company furnished to the Clinton , an habitual drunkard . The sale

assessors the statement showing the real was madebyhis committee on leave of the

estate owned by them , the amount of its court. The appellant claims the money

capital stock and amount paid in and se- should be applied on a judgment in his

cured to be paid in , excepting the sums favor, which is the prior lien on the land

paid for real estate and other matters as
sold . After the entry of the judgment,

required by law it would have been the Clinton was, by inquisition , duly found to

duty of the assessors to have adopted the be an habitual drunkard. It does not

data or facts embrared in such statement appear that the court then made any

in making their assessment. That by order in regard to the payment of the

reason of the failure of the company to costs attending the inquisition ,as is made

furnish such statement, the assessors had its duty by the second section of the Act

no data to follow in making such assess- 1 of 16th of April, 1849, Purdon 's Digest,

ment, and they were justified in forming 881, pl. 13. These costs appear to be un

their judgment upon the best information paid . There now appearing to be no

in their possession. personal estate out of which they can be

That, although the affidavit presented paid , the auditor reported , and the court

by the company to the assessors showing decreed, that they be paid out of the pro

the indebtedness of the company nay ceeds of the real estate . The fund is

have been supposed to have been suffi- insufficient to pay the judgment of the

cient, it was not and did not bind appellant. If these costs are thus paid it

the assessors, and such company were takes that amount from the appellant

not entitled to have their debts de - which he would otherwise receive on his

ducted from such assessment on any such judgment. All the assignments involve

showing. The indebtedness they claimed the correctness of giving a preference to

to deductmay have been for actual valua- the payment of these costs.

ble property purchased and now held and ! Held, That the judgment creditor could
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not be divested of his vested lien ; that Messrs. O'Conor, Carter & Peckham

he had a prior claim , which must be paid for plaintiffs.

in preference to the costs. Messrs. D . D . Field , Field , & Deyo,

Decree reversed , and distribution or- and Edelstein for defendant Tweed .

dered accordingly .

Opinion by Mercur, J.
| Westbrook , J. Section 265 ofthe code pro

vides for a motion for a new trial before

judgment, and requires it to be heard in

MOTION FORNEW TRIAL. STAY OF the first instance, “ At the Circuit or Special

PROCEEDINGS. ALLOWANCE. Term , except that when exceptions are

N . Y . SUPREME COURT, CIRCUIT, PART taken, the judge trying the cause may, at

Two. the trial, direct them to be heard in the

The People of the State of New York hrst .
first instance at the General Term , and

against William M . Tweed and others.
the judgment in the mean time suspend .

ed.” Its language is incompatible with

Decided Mar. 21st, 1876.
a hearing at theGeneral Term in the first

The Special Term has no power to or instance, when a motion at Special Term

der a motion for a new trial, upon has been entertained and decided. There

exceptions, to be heard in the first in .
is, it seems to me, an absolute want of

stance at the General Term , after

having entertained a motion for a
C power to send themotion to the General

new trial, upon the judge's minutes ;
| Term in the first instance , when the Spe

and it makes no difference that the cial Term has passed upon the applica

latter motion was based upon question . And this has been expressly held .

tions of fact ; the code allows no (Hastings vs. McKinley, 3 Code Report

separation of the application . er 10 ; Jorgan vs. Bruce 1 Code Re

Upon a motion for a stay of proceed - porter, new series, 364 ; Price vs. Keyes

ings, without security, pending an 8 N . Y . Sup. Court, page 177.)

appeal, the Court should be possessed
of all the facts and circumstances . There was, in this cause , a motion for

relating to the appellant's meansand a new trial under section 264 of the code

property ; in considering such an upon the judge's minutes, and that was

application , the recovery had is pre- denied. It is true that such motion was

sumed to be correct, and the posses- | based only upon questions of fact, and

sion thereof ought not to be jeopard
not upon exceptions ; but it was none the

ized by tieing appeilee's hands.
|less a motion for a new trial. The 265th

The difficulty of the legal questions in

volved , the length of the trial, the la
section of the code allows no separation of

bor of preparing for trial. the the application . The existence of excep

amount of the verdict, thenumber of tions is necessary to theorder which sends

motions made in the course of the the motion to the General Term in the

proceedings, are considered in de- first instance, but the fact that they have

termining whether a case is “ diffi- been taken does not authorize the Circuit

cult or extraordinary ” for the pur - or Special Term to send them to the Gen

pose of fixing an allowance.
eral Term and retain the motion upon the

Motion on the part of plaintiffs for an facts for its own disposal. On the con

extra allowance, and on the part of the trary, when the order to hear at theGen

defendant, Tweed, that the motion for a eral Term is made, the Special Term

new trialbe heard in the first instance at loses its control of the cause, and when

General Term , pursuant to section 265 of the Special Term hears and decides the

the code, or for a stay of proceedings, pur- application , the power to send to the Gen

suant to section 348 of the code. eral Term in the first instance is gone.
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This conclusion disposes of the motion cases, when a defence has been inter

for a suspension of judgmentupon a pure- posed , or in such cases where a trial has

iy legal ground, without any considera- been had, and in actions or proceedings

tion of the propriety of such action,which for the partition of real estate , the court

will be presently considered in examining may also , in its discretion ,make a further

the second motion for a stay of proceed- allowance to any party , not exceeding five

ings after judgment, pursuant to section per cent. upon the amountof the recovery

348 of the code, pending an appeal to the or claim , or subject matter involved.”

General Term from the judgment and This action is conceded to be within the

from the order denying the motion for a spirit and the letter of the statute . It

new trial. certainly is both “ difficult ” and “ extra

It is undoubtedly true that section 318 ordinary " - -difficult, not only because of

authorizes the Court or a judge thereof to the legal questions involved , but also on

stay proceedings upon the appeal upon account of the very great laborand prepa

such termsas shall be just, but the exer- ration which the development of the facts

cise of this discretion can only be intelli- upon the trial involved , and the length of

gently exercised upon proof showing the time occupied with the trial itself ; and

condition of the defendant's property . I extraordinary when considered with refer

Whilst it is true that I regard this cause ence to the character of the issues and the

as presenting difficult and extraordinary amount of the verdict, and the number

questions, worthy of review , yet I cannot, of motions argued previous to the trial,

and do not,assume that errors havebeen in two of which were only finally determined

fact committed , and that the r. covery is by the Court of Appeals. The prepara

wrong. On the contrary, moderate self- tion for trialmust have occupied thetime

respect requires me to believe that the of counsel for months, and the employ .

plaintiffs are entitled to the fruits of their ment and compensation of proper ac

recovery,and that their possession thereof countants for a long time was also neces

should not be jeopardized by arbitrarily sary. The trial itself also consumed sev

tieing their hands. If there is no property eral weeks, and from thenumber of coun

to be reached , the judgment and execu- sel employed , I do not think thatan al

tion will do no harm ; if there is, and ex - lowance of one per cent. is unreasonable .

ecution is necessary to recover it, then

buch execution should not be stayed , with -ISAJEe stayed , with SALE. DELIVERY. POSSESSION .

out security sufficient to preserve it.
REVENUE LAWS.

When an appeal shall have been taken,
SUPREME COURT OF ILLINOIS .

the Court, or a judge thereof, upon an

application showing all the facts, will be
Straus et al. v. Minzesheimer .

able to exercise an intelligent discretion , Decided February, 1876.

which , in the absence of such proof, it is Where the vendor of personal proper

impossible forme to do. ty, such as cigars, has doneall in his

There can, however, be no objection to power to complete its delivery to ven

the time which the defendant needs to dee, and thereafter exercises no con

make a case . Ninety days is not unrea trol over and asserts no possession in

sonable , but such time is not to operate the property, the vendee's title is per

fect.

as a stay of proceedings.
The relative rights of vendors and pur

The application for an extra allowance
chasers of cigars are not affected by

remains to be disposed of. This is founded the act of Congress of July 20, 1868,
upon section 309 of the Code, which pro - requiring the boxing and stamping

vides : “ In difficult or extraordinary of cigars before sale, so as to invali.
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date, as between themselves, their was a brother in -law of Minzesheimer.

contract of sale for a supposed vio . On themorning of the fourth of Janu

lation of the act. ary, Minzesheimer, who was to pay for the

This was a suit in trespass broughtby stamps, purchased them and went with

appellee, Minzesheimer, against appel- his son and Blumenthal to the factory

lants, to recover damages for the taking with two wagons. Blumenthal pointed to

of 10 ,700 cigars to which Minzesheimer the cigars, gave Minzesheimer several

claimed title under a purchase from one boxes, saying : Here are your cigars.”

Regina Blumenthal, the cigars having Minzesheimer looked them over, and they

been levied upon and sold by appellant began stamping. Schloss' foreman , in

Ayars, a deputy sheriff, under a writ of charge of the place, then offered to stamp

attachment in favor of appellants, Straus them with the aid of a boy, and to have

and Sawyer, against Regina Blumenthal, them completed by 4 o'clock, which was

and one Schloss, her partner. The record assented to , and Mmzesheimer and Blu

shows the following facts : menthal then left. About 4 o'clock of

In 1872 Minzesheimer was in partner- the afternoon Minzesheimer and Blumen

ship with J . W . Schloss and Regina Blu - thal cameback , but in the meantime the

menthal in the cigar business in Chicago, levy had been made under the attachment

under the firm name of F . Minzesheimer writ in favor of appellants Straus and

& Co. This firm dissolved October 16 , Sawyer, against Schloss & Co.

1872, and the business was continued by Defendant, among other things, re

J. W . Schloss and Regina Blumenthal, quested the court to charge, that under

under the nameof J. W . Schloss & Co. the act of Congress of July 20, 1868,

The new firm became indebted to Straus there could be no sale of the cigars until

& Co. in the sum of about $800 . Regina they were boxed and stamped , which re

Blumenthal lived in New York , and the quest was refused .

business was conducted by Schloss in Chi- Verdict for plaintiff.

cago. Julius Blumenthal, husband of Held , 1. That the title vested in plain

Regina, came to Chicago acting under a tiff.

power of attorney from his wife,and dis- 2. That the act of Congress in no wise

solved the firm , Blumenthal taking the affected the relative rights of the parties

assets and agreeing to pay the firm debts. to this sale.

Blumenthal took charge of the firm assets, / Judgment affirmed .

including cigars, tobacco , and fixtures at Opinion by Sheldon , J.

store No. 39 South Canal street, and the

cigars in controversy, at factory, No. 3939 LIFE INSURANCE. WARRANTY.
Waller street. Blumenthal was to take

REPRESENTATION .
charge of the cigars as soon as they could

be packed and ready to be stamped . Be- U . S . CIRCUIT COURT - NORTHERN DIS

fore they were packed or stamped, and on
TRICT OF Ohio.

the 2d of January, 1873, Minzesheimer ! Buell v. The Conn. Mutual Life Ins

claims to have bought the cigars of Blu - Company.

menthal. The alleged sale was made at Decided February, 1876.

283 West Lake street, a mile and a half
Statements in the application for in

from the cigars at 39 Waller street. Min
surance in the declaration , or

zesheimer had never seen the cigars; he
answers to the questions are either

paid $ 428 for them , and received a written warranties or representations. If

memorandum of the sale. Blumenthal warranties, then materiality, or want

was to deliver them January 4, 1873. Hel of materiality as to the risk , has
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nothing to do with the contract. The and void.” The defendant av s that the

only question is, were they untrue, said answer above stated was not in all

ana y so ; me. ponc 18 void . . But respects true and correctly stated , butwas

if representations, then to avoid the incorrect andutrue in this, the father of

policy , they must be substantia ly

and materially untrue, or madefor
said Jeptha C . did not die at the age of

58, but he died before he was of the age
the purpose of fraud.

The rule determining what amounts to of thirty years : Wherefore the defend

a warranty or representation stated. ant says said policy was and is void and

This suit is founded upon a policy of of no effect, and said plaintiff not en

insurance upon the life of Jenthic titled to recover any amountagainst the

Buell, for the benefit of his wife, the defendant.

plaintiff. To this answer the plaintiff files her

The defendant, as a second defense to demurrer, alleging as reason therefor, that

the action , sets up in its answer that in all of said statements and allegations are

the declaration male at the time of the redundantand irrelevant, and constitute

application for insurance, among other no defense to the plaintiff's action . The

things, the plaintiff says : “ And I do. demurrer admits that the answer to the

hereby agree that the answers given to question as stated in respect to the age of

the following questions and the accom - the father at the time of his death , was

panying statements, and this declaration untrue and incorrect. That being the

shall be the basis and form a part of the fact, does it constitute a defense to this

contract or policy between me and said action ?

company ; and if the samebe not in all

respects true and correctly stated, the said
Held , Statements in theapplication for

policy shall be void.” That among the
insurance in the declaration, or answers

questions in said declaration above refer
to the questions are either warranties or

red to, was the following question : " Has
representations If warranties then ma

terialıty, or want of materiality as to the
father, mother, brother or sister of the

party died, or been afflicted with con
risk has nothing to do with the contract.

sumption , or any disease of the lungs, or
The only question is were they untrue,

insanity ? If so , state full particulars of
and if so the policy is void . But if rep

each case.” Thatthe answer to the above
resentations, then to avoid the policy, they

question given by the plaintiff was as fol
must be substantially and materially un .

lows: “ No. Father died from exposure
true, or made for purpose of fraud.

in water ; age 58. Mother living; age . It is believed the true rule in relation

about 50.” That the policy issued upon to the question of what amounts to a

said declaration and questions and answers, warranty , or what amount only to repre

and sued upon, contains the following sentation, in the answers to questions in

condition, to wit : “ And it is also under this class of applications, is : Where the

stood and agreed to be the true intent answers are responsive to direct questions

and meaninghereof, that if the proposals, asked by the insurance company, they are

answers and declaration made by said to be regarded as warranties, and where

Anna M . Buell, and bearing date the 19th they are not so responsive, but volunteered

day of March, 1866, and which are here without being called for, they should be

by made part and parcel of this policy as construed to be mere representation s.

fully as if herein recited, and upo the The part of the answer in question in

faith of which this agreement is made, this case in reference to the age of the

shall be found in any respect untrue, father at death , being a mere representa

then , in such case this policy shall be null 'tion , does not constitute a defense unless
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it appears to have been materialas well to furnish indemnity ; that the certificate

as fa'se . was a negotiable promissory note ; that

The demurrer is therefore sustained . the words “ upon the return of this cer

Opinion by Welker, J. tificate " did notmake it payable upon a

contingency or constitute a condition

precedent to any payment, and if so, no

PROMISSORY NOTE. INDEMNITY. nioney could be had without a return of

N . Y . COURTOF APPEAIS. the certificate ; that the fact that the cer

Frank , respt., v. Wessels, applt.
tificate had not been indorsed did not

Decided February 8 , 1876 .
alter the case . Patterson v. Poindexter,

6 M . & S . , 227, distinguished and limit

A receipt given on the deposit of moneys,

agreeing to pay the depositor or order
? ed. That the character of the certificate

in paper currency the amountdeposited was not changed by the fact that it was

upon the return of the receipt, is a ne- payable in paper currency, as it must be

gotiable promisso y note. construed as referring to legal tender pa

In an action brought thereon the defend

ant,under the 2 R . S ., 406 , is entitled
per currency, which under the U . S . laws

to a bond of indeinnitu where the instru . Ismoney.

ment has been lost.
Judgment of General Term , affirming

This action was brought to recover a judgment for plaintiff, affirmed , if plain

sum ofmoney alleged to have been depos.. tiff within thirty days gives bond of in

ed by F., plaintiff's assignor with de demnity, to be approved by one of the

fendant, for which the latter gave him a Juages
gave him a jndges of the City Court of Brooklyn ,

certificate or receipt, which contained an with
withont costs of this Court to either par

espress promise to pay F . or order, in pa-
ty ; otherwise judgment reversed and new
y;

per currency upon demand, the money trial granted
aned, with interest. upon return of the Opinion by Church, Ch . J .

certificate. The assignmentof the claim

was put in evidence upon the trial, and it TRESPASS. COSTS.

set forth that the cert ficate had been lost

or stolen , and had not been indorsed by
N . Y . SUPREME COURT - GEN’L TERM.

F ,; that he was the owner of it and enti
FOURTH DEPT.

tled to its possession , and had not, until Smith, respt., v. Ferris, applt.

at that date, parted with or disposed of Decided January, 1876 .

his interest therein . Upon the trial When lands are old under a contract of

plaintiff's counsel stated that plaintiff sale without a Sconveyance thereof, the

would indemnify defendant if required ; | legal title remains in the vendor.

but no bond was given . Defendant's Damages for opening a highway through

counsel then moved for a non -suit. on thel such land should be awarded to and all

ground (among others) that the indemni

releases should be made by the vendor.

ty provided by statute in actions upon lost
Costs.

negotiab e notes. 2 R . S .. 406. had not ! This action was brought for an alleged

been offered.
| trespass on plaintiff's lands.

The Court directed a verdict for plain ! In May, 1872, plaintiff executed to one

tiff without requiring him to deliver the Spring a
Spring a contract in writing for the sale

and conveyance of said lands, and Spring

S. S. Harris, for respt.

went into possession of the same under

said contract. In 1873, Spring being still

Samuel Hand, for applt. in possession , made an oral agreement

Held , error : That plaintiff was bound 'with one D . for the sale thereof, and D .

bond.
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paid $500 down and went into possession cognizance, because the title to real prop

of said lands with Spring erty came in question (Code, $ 54, sub. 2 ,

The lands were assessed to S., and he $ 55). In such cases costs are allowed to

and D . continued to occupy the same the plaintiff, of course (Code, $ 304, sub.

until 1874 . In December, 1873, proceed - 3 ).

ings were taken to lay out a highway For this error the judgment must be

through said lands, and D . and wife, then reversed and a new trial granted, costs to

being in possession, by an instrument abide the event.

under seal released all claim for damages Opinion by Gilbert, J .

by reason of laying out such highway. |

Spring also executed a similar release.

Sometime in April, 1874 , Spring and ESTOPPEL . FORMER JUDGMENT.

D ., although they had paid $ 500 on the PLEA IN BAR .

land, suffered Smith , the plaintiff, to re U . S. SUPREME COURT.
take the same. The defendant is the Gould , executrix y . Evansville & Craw

Commissioner of Highways or Street Su - fi
fordsville Railroad Company.

perintendent of the village in which said

lands are situated.
Decided January , 1876 .

Defendant entered upon the lands to
When a former judgment is set up in

bar of" a pending action , it is not
construct the highway, and this action

required to be pleaded with any
was brought for the trespass. There was

greater strictness than any other plea

a verdict for plaintiff for $150 . in bar.

On the trial the court charged the jury in the plea of a former judgment,

that unless they found a verdict of at the parties and the cause of action

least $50 it would not carry costs. being the same, the prima facie pre

The main question was, whether under
sumption is that the questions pre

sented for determination are the
the holding of S . and D . of the land in

same unless it appears that themerits

suit they were , within the intent and
of the controversy were not involved

meaning of the statutes, owners, & c. in the issue.

Cheeseman & Davison , for respt. A judgmentrendered upon a demur

Martindale & Oliver , for applt.
rer to the declaration or other plead

ing in chief, is equally conclusive of

Held , We are of opinion that the term thematter confessed by the demurrer

“ owner of the land ” was used in the sta as a verdict finding the same facts

tute applicable to this case ( 1 R . S . 515 ,
would be. If, however, the plaintiff

fails on demurrer in his first action ,
$ 64 ), as amended in 1847 (2 Lans. 1847,

for the omission of an essential al
p. 588 ), in its ordinary acceptation , and 'legation in his declaration , which is

imports the person who is entitled in law fully supplied in thesecond suit, the

to the legal estate in the land . The ven | judgment in the first suit is no bar

dee in this case had no estate in the to the second.

lands. Hewas not, therefore, “ owner of Error to the Circuit Court of the

the land ” within the meaning of the sta - United States for the District of Indiana.

tute, whatever other ownership the con - This was an action of debt commenced

tract conferred upon him . |by the plaintiff 's testator in his life time

The court fell into an error in inform - to recover the amount of a judgment

ing the jury that the plaintiff must re- which the testator of the plaintiff, as he

cover $50 to entitle him to costs . The alleged, recovered on the third of August,

action belongs to a class ofwhich justices 1860, against the defendant corporation ,

of the peace are prohibited from taking in the Supreme Court of the State of
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New York, by virtue of a certain suit ration in that case, as in the present case,

therein pending, in which, as the defend - alleged that the court which rendered the

ant alleged ,the court there had jurisdic. judgment was a court competent to try

tion of the parties and of the subject- and determine the matter in controversy ,

matter of the action ; and he also alleged and that the judgment remains in full

that the judgment still remains in full force , unreversed and not paid .

force and not in anywise vacated, re- Superadded to that, the defendants in

versed , or satisfied. Defensive averments, the present suit allege, in their plea in

· of a special character, are also contained bar, that the plaintiff averred in the for

in the declaration , to which it will pres - mer suit that the said Evansville and Il

ently become necessary to refer in some linois Railroad Company, by virtue of a

detail, in order to determine the principal law of the State of Indiana , consolidated

question presented for decision . Suffice their organization and charter with the

it to remark in this connection , that the organization and charter of the Wabash

testator of the plaintiff alleged, in con - Railroad Company, and that the two com

clusion, that by virtue of the severalalle - panies then and there and thereby, be

gations contained in the declaration, an came one company by the corporate name

action had accrued to him to demand and of the Evansville and Crawfordsville Rail.

have of, and from the defendant corpora- road Company, and that the consolidated

tion the sum therein mentioned , with in - company then and there by that name,

terest from the date of judgment. took possession of all the rights, credits,

Service wasmade, and the corporation effects, and property of the two separate

defendants, in the suit before the court, companies, and used and converted the

appeared and pleaded in bar of the action same,under their new corporate name, to

a former judgment in their favor, ren - their own use, and then and there and

dered in the County Circuit Court of the thereby becameand were liable to pay all

State of Indiana, for the same cause of the debts and liabilities of the first named

action, as more fully set forth in the railroad company, of which the claim of

record, from which it appears that the the plaintiff in that suit is one ; that the

testator of the present plaintiff, then in plaintiff also averred that the consolidated

full life, impleaded the corporation de company from that date directed and

fendants in an action of debt founded on managed the defence wherein the said

the same judgment as that set up in the judgment was rendered, and that the act

present suit, and alleged that he, the of colisolidation and the aforesaid change

plaintiff, instituted his action in that case of the corporate name of the company,

in the Supreme Court of the State of were approved by an act of the Legisla

New York , against the Evansville and Il- ture of the State, and that the consoli

linois Railroad Company, a corporation dated company became and is liable to

created by the laws of the State of Indi- pay the judgment, interest, and cost; and

ana, and that the said corporation de. that a copy of the judgment and pro

fendants appeared in the suit by attorney, ceedings mentioned in the declaration in

and that such proceedings therein were that suit, as also copies of all the acts of

had that he, on the third of August, 1860, the Legislature therein referred to , were

recovered judgment against the said cor- duly filed with said complaint as exhibits

poration defendants for the sum therein thereto, and that the corporation defend

mentioned , being for the same amount, ants appeared to the action and demurred

debt and cost, as that specified in the to the complaint, and that the court sus

judgment set up in the declaration of the tained the demurrerand gave the plaintiff

case before the court, and that the decla - ' leave to amend.
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But the record shows that the plaintiff Evansville and Illinois Railroad Company ,

in that case declined to amend his decla - on the taking place of the alleged consoli

tion , and that the court rendered judg- dation , as set forth in the complaint ceased

ment for the defendants. An appeal was to exist as a separate corporation , and that

prayed by the plaintiff, but it does not the complaizt did not state any matter of

onnear that the appeal, if it wasallowed , fact showing a revivor of the suit against

was ever prosecuted, and the present de- the consolidated company, or any facts

fendants aver, in their plea in bar, that which rendered such a revivor unnecessa

the matters and things set forth in the ry;that the following allegations contained

declaration in that case are the samemat- in the declarations in this case, and which

ters and things as those set forth in the were not contained in the complaint in

declaration in the present suit, and that the prior case, fully supply all the facts

the plaintiff impleaded the defendants in for the want of which the demurrer was

that suit, in a court of competent juris - so sustained by the judge of the county

diction, upon the same cause of action, circuit court, and in the de'ence of which

disclosing the same ground of claim , and he, the said judge, held that the suit had

alleging the same facts to sustain the abated by the consolidation .

same, as are described and alleged in the Matters omitted in the former declara

present declaration , and that the court tion and supplied in the present,asalleged

had jurisdiction of the parties and sub- in the replication of the plaintiff, are the

jectmatter, and rendered a final judgment following : ( 1 ) That the two companies,

upon themerits in favor of thedefendants on the eighteenth of November, 1852, by

and against the plaintiff, and that the virtue of the act to incorporate the Wa

judgment remains unreversed and in full bash Railroad Company, consolidated their

force.
charters and united into one company

Plaintiff demurred to the plea and the under the nameand style of the Evans

defendants joined in the demurrer and ville and Illinois Railroad Company, and

the cause was continued . During the that the consolidated company under that

vacation the original plaintiff deceased , name continued to appear to and defend

and it was ordered that the cause be the said action in the said Supreme Court.

revived in the name of the executrix of ( 2 ) That the Legislature of the State of

his last will and testament. Both parties Indiana subsequently enacted that the

subsequently appeared and were heard, corporate name of the consolidated com

and the court, consisting of the Circuit pany should be changed , and that the

and District Judges, overruled the de- same should be called and known by the

murrer to the plea in bar and decided name of the Evansville and Crawfords

that the plea is a good bar to the action . ville Railroad Company, by which name

Instead of amending the declaration the defendants have ever since and now

pursuant to the leave granted , the plain - are known and called . ( 3 ) That the act

tiff filed a replication to the plea in bar, to of the legislature changing the name of

the effect following, that the decision of the consolidated company was subse

the county circuit court of the state was quently duly and fully accepted by the

not a decision and judgment on the directors of the company, and that the

merits of the case , but, on the contrary company became and was liable for all

thereof, the judgment of that court only acts done by the two companies and each

decided that the complaint or declaration of them . (4 ) That the consolidated com

did not state facts sufficientto sustain the pany appeared and defended the said ac

action, in this, that according to the alle - tion in the SupremeCourt of the State of

gations of the complaint, the original New York by the name of the Evansville

the/ que
ntl

y
Soli

date
d

the con
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and Illinois Railroad Company, and con - ties in the suit decided in the County

tinued to defend the same until final Circuit Court. Where the parties and

judgment was rendered in the case. (5 ) the cause of action are the same, the

That it did not in any manner appear in prima facie presumption is that the ques

the former suit that the actof the legisla - tions presented for decision were the same

ture changing the name of the consoli- unless it appears that the merits of the

dated company ever went into force by its controversy were not involved in the is

acceptance, or that the consolidated com - sue, the rule in such a case being, that

pany had thereby and by the acceptance where every objection urged in the second

of said act become liable for all acts done suit was open to the party, within the

by the said two companies before the con- legitimate scope of the pleadings, in the

solidation , as is provided in the second first suit, and might have been presented

section of said legislative act. Wherefore in that trial, the matter must be consid

the plaintiff says that the decision in that ered as having passed in rem judicatum ,

case was not in any manner a decision and the former judgment in such a case

upon its merits, nor in any manner a bar is conclusive between the parties.

to this action.
3. That a judgment rendered upon de

Responsive to the replication the de- murrer to the diclaration ,or to a material

fendants filed a special demurer and pleading, setting forth the facts, is equally

showed the following causes: ( 1) That conclusive of the matters confessed by the

the reply is insufficient in law to enable demurrer as a verdict finding the same

the plaintiff to have and maintain her ac- facts would be, since thematters in con

tion . (2) That the reply does not state troversy are established in the former case,

facts sufficient to constitute a defence to as well as in the latter, by matter of re

the defendants' plea. ( 3 ) That the reply cord , and the rule is that facts thus estab

does not state facts sufficient to consti- lished can never after be contested between

tate a good reply nor to avoid the de- the same parties or those in privity with

fendants' plea . them , and that if judgment is rendered

Hearing was had and the court sus- for the defendant on demurrer to the

tained the demurrer to the replication and declaration, or to a material pleading in

rendered judgmentforthedefendants, and chief, the plaintiff can never after main

the plaintiff sued out the present writ of tain , against the same defendants or his

error.
| privies, any similar or concurrent action

Held , 1 . Technical estoppels must be for the same cause,upon the samegrounds

pleaded with great strictness, but when a as were disclosed in the first declaration,

former judgment is set up in bar to a for the reason that the judgment upon

pending action , or as having determined such a demurrer determines the merits of

the entire merits of the controversy in- the cause, and a final judgment deciding

volved in the second suit, it is not re - the rightmust put an end to the dispute ,

quired to be pleaded with any greater else the litigation would be endless.

strictness than any other plea in bar, or That if the plaintiff fail on demurrer

any plea in avoidance of the matters al- in his first action , from the omission of an

leged in the antecedent pleading. . essential allegation in his declaration

2. It is clear that the parties in the which is fully supplied in the second suit,

present suit are the sameas the parties in the judgment in the first suit is no bar

the former suit,and it can not be success to the second, although the respective ac

fully denied that the cause of action in tions were instituted to enforce the same

the pending suit is identical with that right, for the reason that the merits of the

which was in issue between the same par- ' cause, as disclosed in the second declara
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tion , were not heard and decided in the | The assignees under the first bankrupt

first action . cy did not attack the transfer to G ., or

from G . to plaintiff.
4 . That the declarations in the former

and the present suit are substantially the The referee to whom the issues were

same ; that the averment in the replica - referred found that the sale from L . to

tion to the plea in bar to the contrary was plaintiff was good and valid , and not in

an averment of a legal conclusion , and fraud, & c.

was not admitted by the defendant's de

murrer thereto . Geo. R . Collins, for respt.

Judgment affirmed.
Sedgwick , Kennedy & Tracy, for applt.

Opinion by Clifford, J. Held , That although a referee's conclu

sions of fact are necessarily conclusive,

they may be reviewed by this court, and

no exception to such finding is necessary.

That there is no reason in this case to re
CONVERSION . BANKRUPTCY.

ject the referee's conclusions of fact that

MARRIED WOMEN. the assignees under the present bankrupt

cy cannot attack as fraudulent any trans

N . Y . SUPREME COURT — GEN'L TERM
fer under the former bankruptcy.

FOURTH DEPT.

That a married woman may make pur
Crawford respi v. Everson, et al, appts.

chases of property formerly belonging to

Decided January, 1876 . her husband, and shemaymake it through

the intervention of her husband as her
The facts found by a referee may be re

viewed by the Appellate Court. agent, & c., and shemay conduct business

A married woman may deal through her by reason of the agency of her husband

husband as her agent. and without personally participating in

Notice under $5056 Bankrupt Act. its management.

This wasan action for conversion . The
That the sale to L . was in no way fraud

defendants are the assignees in Bankrupt
ulent.

cy of one C ., and plaintiff is Ci's wife .

The defendants insist that the property . That a referee cannot be required to

alleged to be converted was the property of find a particular fact unless it is proven

the bankrupt C . It seems that in 1866 , by uncontradicted testimony.

C . being in failing circumstances sold , or

pretended to sell, to one G . certain person . That the defendants precluded them

al property, and shortly after went into selves from objecting that a previous no

bankruptcy. G . then transferred this tice of 20 days, as required by the Bank

property to plaintiff, and in 1868 C . got rupt Act (1 R . S . U . S . SS 982 and 5,056 ),

his discharge in bankruptcy, went into was not given to them by retaining the

business,and in November, 1871, he went property instead of tendering amends, and

into bankruptcy again ; prior to this he they also waived it by going to trial upon

transferred all his property to one L . Both the merits.

these transfers were for value. L. subse

quently transferred to plaintiff. After the Judgment affirmed .

transfer to L , the property remained in | Opinion by Gilbert, J .

C .'s possession .
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NEW YORK WEEKLY DIGEST. uary and until May atthe rate of$ 1,200 ,

which was received under protest.
VOL 2.] MONDAY APRIL 3, 1876 . [No. 8.

| Plaintiff read in evidence a resolution

DISTRICT JUSTICES. by the Common Council, authorizing the

justices of the District Court to appoint a

N . Y . SUPREME COURT,GENERAL TERM . janitor and fixing the salary at $1,500 per

FIRST DEPARTMENT.
annum , payable monthly. Also plain

JamesMcCullough , respt., v . The May-/ tiff' s appointment by letter by one of the

or, Aldermen , & c., of New York , applt. justices of the District Couit.

Decided March 6, 1876 . Defendant put in evidence a resolution

of the Court of Apportionment reducing
The Justices of the District Courts,

18, the salaries of janitors of the Civil District
under the resolution of the Common

Council, approved Mar. 16 , 1870,
Courts to $ 1,200 per annum , passed Dec.

are authorized and empowered to ap 13, 1873 , to take effect Jan . 1st, 1874 .

point janitors for the District Courts. Defendant then moved to dismiss the

The provision of the charter, Chapter complaint, on the ground :

335 laws, of 1873, sec. 97, with ref
erence to the Board of Apportionment 1. That the justice had no right to ap

firing the salaries of, applies to pub- point the plaintiff janitor.

lic officials, not to mere servants orl 2. That the Common Councilwere not

employees .
authorized to delegate the power of ap

Action to recover alleged balance due pointment to the justices.

to plaintiff of $625 for labor as janitor of 3. That under the charter the Commis

the Second District Court, it being com . l.
com sioner of Public Works had sole and ex

pensation fixed by the Common Council,
clusive power of employing janitors.

at the rate of $ 1,500 a year, for themonths

from June to October inclusive in the
The judge directed a verdict for plain

tiff for amount claimed _ $655.55 , and di
year 1875 .

rected the exceptions to be heard in the
Answer set up that plaintiff was never

1 | first instance at the General Term .
employed by the Commissioner of Public

Works, who had the sole and exclusive Elliott Sanford , for respt.

power to appoint janitors of the District| W . C . Whitney, corp. counsel.

Courts ; and for a second defense that Held , By Sec. 65, Chap. 334 laws of

plaintiff's salary had been fixed by the 1857, it was enacted that the corporation

Board of Estimate and Apportionment, of the City of New York shall furnish , at

pursuant to the powers conferred upon the expense of the city, all necessary at

them by Chapter 335, laws of 1873 , at tendance, fuel, lights, and furniture for

$ 1 ,200 per annum , and that plaintiff was the District Courts. By resolution of the

entitled to recover compensation at the Common Council, approved March 16 ,

rate of $ 1,200 per annum , and no more. 1870 , the Justices of the District

On the trial it appeared that plaintiff Courtswere empowered to appoint a jani

was employed by the judge of the District tor at the annual salary of $ 1500 a year

Court ; that his work was to keep the payable monthly. That the pointthat the

rooms clean, make fires and go on errands Common Council could not delegate the

for the justice, and take care of the prop - power of appointment to the Justice of

erty of the Court. That plaintiff had the District Court, is not well taken . The

been paid for his services to June 1st, janitor, being but a mere employee or ser

1875, at the rate of $ 1,500 a year, for Jan- ' vant and not a public officer, the duty im .
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posed by the Legislature on the corpora relations, rather than that she claims

tion in respect to his employment was ex - | control or possession .

ecutive and ministerial, and could wel This action was brong
This action was brought to recover

think heexercised as well through the au - damages for breaking and entering a

thority given to the civil justice as by a dwelling-house in which plaintiff, his wife .

direct employmentby the Common Coun - land family resided, and for trespasses al

cil itself.
leged to have been committed by defend

The objection that, under the charter, ants while in the house. It appeared in

the Commissioner of Public Works had evidence that the house was upon a farm

the sole, exclusive power of employing of which plaintiff's wife owned the fee

janitors, is disposed of by the case of Ber- eimple, that plaintiff built the house, and

gen vs. the Mayor. 12 N . Y . S . C . R ., had lived there with his wife and children

243. for six years. He testified without objec

As the plaintiff was in no sense a pub- tion that during that time he had been in

lic officer but a mere servant or employe, possession of the house and had control

the provision of the charter, Chap. 335 of of it. It further appeared that he had

1873, Sec. 97, with reference to the Board operated the farm in hisown name, owned

of Apportionment fixing the salaries does the stock upon it, cultivated and provided

not apply. That provision applies and for his family. The judge instructed the

was intended to apply, to the public offi- jury that plaintiff was not entitled to

cials of the city coming within its descrip - maintain an action against the defendants

tion, and does not extend to mere em - for breaking and entering the house, but

ployees or servants, (47 How ., 491.) The permitted the case to go to the jury for

Common Council could of course dis- the other damages proved .

charge him altogether, and abolish the
H . G . Hotchkiss for respt.

place or confer its duties upon any other
0 . W . Chapman for applt.

servant or employee. Plaintiff is entitled

to the compensation fixed by the resolu - Held. error : That from the

tion . the jury might have inferred that plain

Motion for new trialdenied , and judg- tiff's wife had put him in possession of

ment ordered for the plaintiff upon the the farm , and consented to his building

verdict. upou, occupying and controlling it, in his

Opinion by Davis, P . J. ; Brady and own name and on his own account, for

Daniels, J. J., concurring. the support of himself and his family ;

that this would be a sufficient possession

to entitle him to maintain an action

TRESPASS. against a trespasser for breaking and

entering the house.
N . Y . COURT OF APPEALS.

Also Held , That it was more reasona

Alexander, respt. v. Hard , et al., applts. ble, under the facts proved , to attribute

Decided February 22, 1876 . the presence of the plaintiff's wife in the

A husband who, with his wife, resides in house to a compliance with her marital

a house built by him . upon his wife's obligations than to an intention to retain

land , the house and land being under possession of the property.

his control, may maintain trespass for Order ofGeneral Term , granting a new

breaking and entering the house. trial, affirmed.

Under such circumstances, the presump

tion is rather that the wife is residing

in the house by reason of her marital
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REVIVOR.
lowed to do ,and the defendant appealed

from the order. It was claimed by ap

N . Y . SUPREME COURT,GENERAL TERM , pellant that no action can be revived in

FIRST DEPARTMENT. the nameof a person who is the assignee

Alanson Robinson , respt., v . George
of an executor, either by motion or sup

Brisbane et al., applts.
plemental bill.

A . N . Weiler, for applt.
Decided Mar. 7, 1876 .

Alvin Burt, for respt.

A supplemental complaintmay be filed to Held. That the case of Rosell ys. Adri.

carry into effect a judgment of foreclo

sure upon application of the assignee of
ance, 22 How , 97, relied upon by appel

the representative of a deceased plain - lant, decided at Special Term , was based

tiff . upon the supposition that the former

A lapse of over four years from the date practice did not provide for the contin

of the recovery of judgment, and nearly gency here presented , and that the code

three years from the dateof the assign - had gone no further than the former prac

ment, does not per se work a horfeiture tice in this respect. The learned justice
of the right to be allowed to file supple

mental bill, but is only a circumstance
seems to have been in error in both re

bearing on the good faith of the applica - spects. The former practice did allow

tion . bills to be filed after a decree had been re

Section 121 of the code includes not only corded , but not executed , to carry it into

legal representatives but successors in effect after the decease of the complain

interest.
ant and the acquisition ofhis interest by

Appeal from order allowing a supple - another person .

mental complaint to be filed to carry into Held , further, That 121 of the code

effect a judgment of foreclosure. This provides that “ in case of death , marriage,

action was prosecuted by the plaintiff for or other disability of a party, the Court,

the foreclosure of a mortgage given by the on motion , at any timewithin one year

defendant Brisbane and his wife. Such thereafter or afterward, on a supplement

proceedings were had in the action that al complaint, may allow the action to be

on the 2nd day of February, 1870, a judg- continued by or against his representa

ment of foreclosure was recovered and a tives, or successor in interest." The as

referee was appointed to make a sale un signment from the executor to the appli

der it and convey themortgaged premises cartmade her a successor in interest, and

to the purchaser. Before that was done, entitled her to the order made by the

and on or about the 20th of May, 1870, Court below .

the plaintiff died , leaving a will,whuh The delay in making the motion did

was afterwards proved, and by which he not, as a matter of course, entitle the de

appointed two persons as his executors, fendant to its denial. That was merely a

one of whom qualified and became sole circumstance bearing on the good faith of

executor. The defendant Brisbanemade the application. Her laches were not so

three payments to the executor on the long continued as necessarily to produce

judgment October, 1870, and May, 1871. a forfeitureof her rights.

On the 30th of March , 1872 , the execu - l Order affirmed , with $10 costs and dis

tor assigned and transferred the bond, bursementhe bond, bursement of appeal.
mortgage and judgment to Mary Robinson , Opinion by Daniels , J.; Davis, P . J.,

who in February, 1875, applied for leave and Bradu, J., concurring.

to file a supplemental complaint to carry

judgment into effect. That she was al.
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PRACTICE. In November, 1874 , the plaintiffs moved

N . Y . SUPREME COURT, GEN. TERM , the court, upon affidavits stating in sub

FIRST DEPT. stance that no judgment had been enter

Daniel W . Whitney and ano., applts , ed upon the appeal to the General Term ,

v. Randolph W . Townsend, respt. for an order directing them to enter judg

Decided March 6 , 1876 .
ment, which motion was denied on the

It is well settled that the court cannot set ground that judgment had been entered .

aside a judgment to enable a party to Afterwards plaintiffs served notice of ap

appeal when the time to appeal has ex- peal from the judgment, which was re

pired . There is no power in the court turned as too late.

directly or indirectly to extend the time

to appeal.

The irregularities alleged were in sub

The court is justified in regarding techni- stance that the judgment was not enter

cal irregularities in the entry of judged in the proper judgment book , and that

ment, waived by lapse of time, when it was entered without costs ; that the

there is nothing in the papers to show indom

that the advantages gained by the re
" judgment roll was not filed with the

spondent bu reason of gross laches of the equity clerk in the clerk 's offlce , but left

appellants is inconsistent with equity by the defendant with the common law

and justice. clerk ,and placed with common law papers

Appeal from order of the Special Term in the clerk 's office,whereby no judgment

denying motion to set aside judgment for was or could be docketed .

irregularity. H . L . Clinton and H . E . Davenport, for

The papers show that this case was applts.

tried at Special Term in April, 1867, and A . J . Vanderpoel and A . K . Dyer , for

that judgment was directed for the de- respt.

fendant dismissing the complaint with

costs. The judgment roll, in conformity
| Held , It is well settled that the Court

with such judgment, was filed on the 24th cannot set aside a judgment to enable a

October, 1867, and judgmentdocketed for party to appeal when the time to appeal

$ 201, costs and disbursements. From that has expired. There is no power in the

nents. From that was reparestend the time to appeal. Itjudgment the present appellants appealed court to extend the time to appeal. It

to theGeneral Term , where the judgment cannot do indirectly that which it cannot

of the Special Term was affirmed on the do directly. Under section 331no notice

30th of December, 1869, as appears by an of entry of judgment is necessary to limit

order duly entered by the clerk on that the time to appeal. In this respect au

day. By the order of the General Term appeal to the Court of Appeals from a

the judgment was affirmed with costs to judgment, differs from an appeal to the

the respondent, to be adjusted by the Court of Appeals from an order, and also

clerk of the court. On the 9th of No from an appeal to the General Term from

vember, 1872, a judgment roll of the an order or judgment made or entered at

judgment of affirmance was filed in the the Special Term . In the last two cases

office of the clerk , but no costs of appeal notice of the entry of the order or

were taxed and no judgment for costs judgmentmust be given to limit time to

was entered or docketed. The judgment appeal (Code, secs. 331 and 332). The

roll was regular in form ,and the respond - plaintiff knew , or could have ascertained

ent states in his affidavit that he directed without difficulty, that the General Term

the managing attorney of his law firm to had affirmed the judgment of the Special

waive costs and enter up and perfect Term . If, after searching in the County

judgment without costs. No judgment Clerk's office, they were unable to find

for costs , on that account, was docketed. that any judgment of affirmance had been
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entered , it was within their power long for twice the amount of all the interest

since to have made themotion which they paid .

did not make until November, 1874, to Wm . E . Lansing, for applt.

compel the defendant to enter judgment, | D . D . Walrath , for respt.

80 that they could appeal. They saw fit Held , That the language of said sec

not to do so, and left the defendant in
|tion is satisfied by restricting the recovery

possession of the property involved in this
to twice the sum of the interest paid in

suit. This seems to us to havebeen gross
excess of the legal rate ; that the first

laches on their part. There is no reason clause of the section forfeiting the entire

to presume that the judgment of the
interest only applies in case of actions

Special Term and the affirmance by the brought to enforce the usurious contract.

General Term are not strictly legal and |72 Penn. St., 209.
just, and there is nothing in the papers to National Bank of Whitehall v. Lamb,

show that the advantage gained by the 50 N . Y ., 95 , and Farmers' Bank of

respondent by reason of the gross laches
Fayetteville v . Hale, 59 id., 53, held to be

of the appellant, is inconsistent with
overruled by the decision of the U . S.

equity and justice. Supreme Court in F . & M . Nat. Bank v.

Under such circumstances, even if there Deering.

appeared to be technical irregularities,the | Also held , That asthe act of 1864 un
court wonld be justified in regarding them der which this action was brought regu

as waived by lapse of time. lated the recovery by the amount illegally

The order should be affirmed , with costs. received and taken ,and did not give a

Opinion by Davis, P . J.; Brady and fixed sum as an arbitrary penalty, the

Daniels, J. J., concurring. party entitled to maintain the action

could recover the amount paid for usury

within two years prior to the commence

NATIONAL BANKS. EXCESS OF ment of the action whether the amount

INTEREST. PENALTY. has been paid in one or several payments.

Sturgiss v . Shofford, 45 N . Y ., 446, and

N . Y . COURT OF APPEALS.
Fisher v. N . Y . C . & H . R . R . R . Co., 46

Hintermister, applt. v. First National id., 644,distinguished .

Bank of Chittenango, respt. Order of General Term reversing judg

ment for plaintiff and granting new trial
Decided February 15 , 1876 .

modified, and judgment of Special Term

Under sec. 5198 of the U . S. R . S. relat- reversed , and new trial granted unless

ing to penalties against NationalBanks
plaintiff stipulate to reduce judgment to

for receiving a greater rate of interest

than is allowed by law , no recovery can
twice the amountof the illegalinterest, in

be had beyond twice the sum of the in - which case judgmentaffirmed .

terest paid in excess of the legal rate. Opinion by Allen , J.

This action was brought against de

fendant, a bank organized under the na
CHANGE OF VENUE.

tional bank act of May 3 , 1864 (13 U . S.
N . Y .SUPREMECOURT - GENERAL TEIM .

Stat. at Large, 99, 110), to recover the

penalty given by sec 30 ( U . S. R . S., sec.
FIRST DEPARTMENT.

5198 ) of said act, for recovering a greater ! Kelly , respt. v. Maltham , et al, applts.

rate of interest than is allowed by law , to Decided December 1875 .

wit : “ Twice the amountof the interest | Affidavit and notice to change venue for

thus paid .” Plaintiff recovered a judgment ' convenience of witnesses should set out
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the grounds for belief thatwitnesses are witnesses, for both parties, are residents

material. :
there, and since the motion was proba

Appeal from order denying motion to bly denied because of defects in the affida

change place of trial. vit, we think that the order should be so

This action was brought to recover for modified as to allow defendants to renew

damage alleged to have been done to plain - the motion on other papers on the payment

tiff's canalboatwhile lying in the canal of costs granted below .

basin of Buffalo harbor, by defendant's Order somodified.

tuo colliding with the samethrough negli . Opinion by Davis, P . J .; Brady, J. and

gence and mismanagement. The venue Daniels, J., concurring.

was laid in New York county. This, de

fendant seeks to change, ist. Because it is

not the proper county , in that the alleged PARTNERSHIP .

injury occured , if at all, in Erie county ;
N . Y . COURT OF APPEALS.

that all of defendants reside in Erie coun
Amol et al, exºrs., & c., applts., Y Nich

ty, and that plaintiff lives upon his canal
ols impleaded , & c., respt.

boat,having no other residence.

2d . For convenience of witnesses, giving
Decided February 1 , 1876 .

a long list of witnesses, and what he in Where, upon the formation of a co

tends to prove by them , but states no partnership, it is agreed thatthe new

concern shall take the assets of one
grounds for his expectation that they will

of the partners and pay a 'l his speci
so testify, nor any allegation that they said

fied debts, such promise inures to
they would so testiſy.

the benefit of the creditors of him
Plaintiff swore to a residence in New whose owhose assets were so taken .

York City, and gave the names of many And so long as the incoming partner

material witnesses residing in New York retains the assets, he cannot 'defend

County,what they will testify to, and the | upon the ground he was fraudulent

reason why he expects that they will so
ots that they will so ly induced to make the agreement.

testify . The court denied the motion . This action was brought to recover the

sum of $ 2 ,000 loaned by plaintiff's testa

McKay & Kelly for respt.
tor to B ., who had been engaged in busi

Thadeus C . Davis for applts.
ness as importer on August 15 , 1867. B .

On appeal. continued in business alone untilJanuary,
Held , That the court below seemed sat- 1868 , when he formed a copartnership

isfied , by plaintiff's affidavit, that he was with defendant, N ., and under the firm

a resident of New York City at the time name of B . & Co., carried on the busi

ofthe commencementof this action . This ness until May 1, 1869. The evidence

disposes of the first ground . tended to show that when the copartner

The affidavit as to the convenience of ship was formed B . transferred his busi

witnesses was defective, not conforming ness assets to the firm of B & Co., and in

to the rules and practice of the court. It consideration thereof, the firm assumed and

does notappear whether the motion was agreed to pay certain specified debts of B .,

denied by the court below because of this among which was that to plaintiff's testa

defect, but the imposition of costs which tor. The assets were more than sufficient

is unusual when such motions are denied to pay the debts assumed. They were

on themerits, renders this probable. first to be used to pay debts, and the bal

It is evident that the cause of action ance B . was to be credited with .

arose altogether in the city of Buffalo, and Benj. K . Phelps, for applt.

it is highly probable that the principal W . Howard Wait, for respt.
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Held , That as B . transferred to B . & Alexander, respt., V. Germania Ins.

Co the assets to wnich his creditors had a Co., applt.

right to look for the payment of their Decided February 22, 1876 .

claims, it must be deemed that the promise
Where a party accepts a policy con

of B . & Co to pay such claims wasmade
taining the words “ Occupied as a

for the benefit of the creditors, and plain
dwelling," it amounts to a warranty

tiff's testator was entitled to adopt the that the premises are occupied , and

promise as especially for his benefit. 20 if the policy provided “ if the pre

N . Y ., 268 ; 24 id . 178 ; 48 id .; 253 ; 54 id . mises became vacant and unoccu

581 ; Norrell v . Irur, 55 N . Y., 270 , dis pied the policy should be void ," and

tinguished . they were actually unoccupied when

the insurance was effected , it avoids
Thedefendant N . alleged in his answer

the policy, and knowledge upon the
that he was induced to enter into the

part of the Company's agent that
agreement by the fraud of B ., but hedid the premises were vacant, docs not

not allege thathe had rescinded the agree- l affect its validity .

ment on that account, or that he had ever An agreement in a policy that any

suffered any damages on account of it. person other than the assured , who

He offered to prove, upon the trial, this
procures the insurance should be

allegation and the court excluded the evi
deemed the agent of the assured is

dence.
operative.

Held , no error. That N . could not red not re- This action was brought upon a policy

tain the fruits of the agreementand refuse of insurance upon an unoccupied dwell

on account of fraud to bear its burdens ; ing belonging to plaintiff, which was un

that fraud could in no aspect of the casehe case occupied when the insurance was applied

furnish a total or partialdefence to the ac-| for, defendant's agent knew that the

tion as the firm had more than sufficient building was not occupied . The policy

assets transferred to it by B . to pay all
stated that the insurance wasupon plain

debts assumed . tiff's “ two-story and extension frame

The judge charged the jury that if they| shingle roof building occupied as a dwell

found that there was an agreement be ing.” It also provided , that in case the

tween B . and N ., in entering into the co - premises became vacant and unoccupie

partnership, that B & Co. should take the the policy should become void .

business assets of B ., and in consideration | Held , That the statement in the po'icy

thereof pay the specified liabilities of B .. that the building was occupied as a dwell

the plaintiffs were entitled to recover, and ing was a warranty, and the breach there

that if they found there was not such an of avoiof avoided the policy. 7 N . Y ., 370 ; 13

agreement,they are not entitled to recover. | Conn., 544 ; 54 N . Y ., 193.

Held , no error. That this charge fairly Also held , That knowledge by defend.

covered the case . ant's agent, that the building was unoc

Order of General Term reversed and cupied , &ersed and cupied at the time the insurance was

judgment entered on verdict affirmed , effected , could not affect the validity of

with costs. the warranty. 20 N . Y ., 52 : Rowley v .

Empire Ins. Co.; 20 N . Y . 550, distin
Opinion by Earl, J.

guished.

The policy contained an agreement

FIRE INSURANCE. WARRANTY.
that any person other than the assured ,

who might have procured the insurance
AGENT.

to be taken by the company should be
N . Y . COURT OT APPEALS. Ideemed to be the agent of the assured



176 NEW YORK WEEKLY DIGEST.

and not of the company, in all transac- reached Albany by the New York Cen

tions relating to the insurance . | tral Railroad , and was delivered with a

Held , That this clause was operative freight bill by its agents to defendant, to

and precluded the assured from claiming be transported to New York. The freight

that the company was bound by the bill contained the back charges on the

knowledge of the agent, through whom cotton, the number of bales and the

the policy was procured . Knowledge by marks thereon, and named the consignee

an agent authorized to take application , “ Byron Sherman ; " this was all the in

of the falsity of a warranty, does not formation received by the defendant.

affect its validity — 20 N . Y ., 56. The cotton was immediately transported

Judgment of General Term , affirming to New York, arriving there December

judgment in favor of plaintiff, reversed 14, 1864. Defendant changed the name

and new trial granted. of the consignee to “ Ryan & Sherman,”

Opinion by Rapallo, J. and entered it and made out its bills in

that name. Not finding the supposed

consignees, defendant kept the cotton un
COMMON CARRIER. NEGLIGENCE. til December 21st, and then stored it.

DAMAGES.
and plaintiffs did not receive it until

N . Y . Court of APPEALS. February 6th , 1865, there having been

Sherman et al., respts., v . The H . R . R . in themeantime, a large decline in the

R . Co., applt. price of cotton. It appeared that Byron

Decided February 22, 1876 . | Sherman called about the time of the

arrival of the cotton and several times
A common carrier is bound to trans- |

afterwards at the defendant's general
port goods within a reasonable time,

and if he negligently omits to do so, I freight office, having with him the bille

is liable for the damages occasioned lading which he exhibited to defendant's

thereby. agents, in charge of the office, and inquired

The damages, in such case, are mea- | for the cotton , but could obtain no in

sured by the difference between the formation concerning it. The referee did

value of the goods when they ought not expressly find as matters of fact that

to have been delivered , and their defendant had been guilty of negligence,

value at the time of their actual de- but among his conclusions of law , found

livery.
that Jefendant was guilty of negligence.

The carrier is bound to give notice, or

do what the law esteems equivalent Henry N . Beach, for respt.

to a delivery of the goods to the con-| Samuel Hand, for applt.

signee, before he can warehouse Held , That the finding of negligence

them .
by referee was sufficient, that a finding of

This action was brought to recover negligence is generally an inference from

damages for the delay in the delivery of many facts, and when found in the re

thirteen bales of cotton , alleged to have feree's report must be deemed his infer

been occasioned by the negligence of de- ence from all the evidence. That the

fendant as a common carrier. It ap - evidence warranted the referee in findin ;

peared that the cotton was shipped from that the delay in the delivery of the cot

C . consigned to “ Byron Sherman , 41 ton was caused by defendant's own negli.

Mercer street, New York,” each bale be- glence in changing the name of the con

ing marked with the letters “ F . B .,” and signee to “ Ryan & Sherman.”

these marks and the direction to the con- A common carrier is bound to trans

signee were upon the shipping bill for- port goods committed to him , in a rea

warded by mail to plaintiffs. The cotton sonable time, and if he fails to do this

huonoht to recover many facts,and when Jeened his infe

,alleged to of de- ence once
warrant

gned to “ Bris shipped from thoren
ce

warran
ted

the con

ing marked with ew York,” cacirman, 41 ton was delay in the deli
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from mere negligence, or a plain violation tion occurred , and at the time she was in

of duty and their market value falls in the employ of the defendant.

themeantime, the true rule of damages On the trial plaintiff was non-suited,

is the difference in the value of the goods on the ground that as grandfather he

at the time and place they should have could notmaintain the action .

been delivered and the timeof their actual Hubbard & Watts for respt.

delivery. 47 N . Y ., 29 ; 49 id , 442. Hehas

not performed his contract as carrier un - Held , That the grandfather could main

til he has delivered , or offered to deliver, tain this action ; that he stood " in loco

the goods to the consignee, or done what Iparentis ” to the infant,and the fact that

the law esteems equivalent to a delivery. she had left his house and was support

If the consignee is unknown to the car- ling herself, did not change his right to

rier, a due effort to find him and give maintain the action ; that plaintiff, by his

notice of the arrivalofthe goods, is a con - adoption of the infant, and supporting

dition precedent to the right to warehouse |her, became practically her parent; that

them , and if a reasonable and diligent by reason , also, of plaintiff 's taking care

effort is not made the carrier is liable for of the girl during her confinement, in

the consequences. performance of the duties hehad assumed ,

Judgment of General Term affirming and by reason of expenses incnrred , he

judgment for plaintiffs on report of re - had a ground for action against defendant.

feree, affirmed . Judgment reversed.

Opinion by Earl, J. Opinion by Mullin , P . J.

Smith , J., concurs in result on ground

that the request of the girl's mother, that

SEDUCTION. plaintiff would take and care for her,

N . Y . SUPREME COURT, GENERAL TERM , which he did , invested in plaintiff all the

FOURTH DEPARTMENT.
rights of a parent.

Certwell, applt., v. Hoyt, respt. REAL ESTATE. BROKER' S COM

Decided January, 1876 . MISSION.

A grandfather, who took his grand- CITY COURT OF BROOKLYN - GENERAL

child in her infancy, and adopted TERM .

and supported her until she was fif
Hoyt, et al., respts., v . Howe, applt.

teen , when she left his house, and

supported herself ,may maintuin an A party employing broker to sell or

action for her seduction . exchange property , is entitled to his

disinterested efforts and judgment.
This is an action of seduction . The If brokers,while so emploñedbring to

plaintiff is the grandfather of the girl se him a purchaser,by whom they are al

duced. The father and mother of the so employed , without disclosing such

girl died when shewas a mere infant, and fact to former employer, it would be

the mother, before her death , requested such a fraud as would prevent his

the grandfather to, and he did afterward , recovering any compensation .

take and support the girl in his family, Appeal from judgment entered upon

up to the time she became fifteen years of the report of a referee.

age. She then went out to service, en - The plaintiffs are real estate brokers,

joyed her own wages, and when out of and as such , had placed in their hands by

employment, would stay at the house of defendant, in December, 1871, a farm for

plaintiff, and made his house her home. sale or exchange. They thereafter had

The girl was 18 when the alleged seduc- ' entrusted to them by one Lauder, certain
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houses for sale or exchange. Of this del Plaintiffs were, in the case before us, as

fendant had no knowledge. They there- much the agents of the one as of the

upon sought to effect an exchange be- other, and they were not the agents of

tween defendant and Lauder, and for that defendant exclusively, and yet they failed

purpose brought about a meeting of the to apprise defendant that the property

two. Defendant was at first unwilling which they were offering him in exchange

to make the exchange, bat on plaintiffs' was in their hands already for sale, as

representation that the houses were really brokers.

more valuable than defendant supposed , Judgment reversed , and order of referee

and on his advice that he had better take vacated .

them , defendant agreed to the exchange, Opinion by McCue, J.; Neilson, Ch. J.,

and signed with Lauder the contract of concurring.

exchange. It was about this timeagreed

between plaintiff and defendant, that
RELIGIOUS COPPORATIONS.

plaintiffs' commission should be $500.

When they came to arrange the details, it
WHEN TITLE VESTS.

was found that the title to two of the N . Y . COURT OF APPEALS. .

houses was in thename of oneMcKesson, The Alexander Presbyterian Church

who, however, expressed a willingness to applt. v. Presbyterian Church cor. Fifth

execute a deed to defendant, and that Avenue and 19th street, New York ,respt.

there was a small mortgage upon the Decided February 22, 1876.

same, which Lauder was seeking to re
seeking to reo Under section 4 of the Act of 1813,

move. Defendant, at this point, broke off
providing for the incorporation of

negotiations, and refused to pay plaintiffs religious societies, it must appear

their commission . The case was referred that the pr perty was given or grant

to George H . Halsey to hear and deter ed to the societies or for its use, or no

mine, who reported in favor of plaintiffs.
title will, vest ; if, from the nature

S. S. & D . J. Noyes for respts.
of the societysholding it is apparent

that the owner of the fee aid not so
Smith & Woodward for applt.

intend , no title passes.

On appeal, Held , That the mere failure This action was brought to establish

to perfect the exchange would not relieve title of plaintiff in and to a building which

defendant from paying plalntiffs' com - had been built for a mission schooland

mission, inasmuch as they had found for chapel, and to enjoin the defendant

him a party who was ready and willing to from interfering with its possession of

effect the exchange on his terms. the premises. It appeared that the

The fact that plaintiff acted for both parties were religious corporations or

parties, without the knowledge or consentganized under the act to provide for

of the defendant, raises a different ques - the incorporation of religious societies,

tion . passed April 3, 1813, (3 Edms. Stat.,691).

The Court of Appeals, in the case of The real estate in question was pur

Carman v. Beach (not yet reported) held chased and the church erected from funds

that the party employing a broker is enti- contributed by members of defendant's

tled to his disinterested efforts and judg- corporation for the purpose of establish

ment, and if the broker brings to him a ing and maintaining a mission church

purchaser for whom also he is acting as under the provisions of chap. 1 22, laws of

agent, without disclosing the fact to his 1850, and it was so used and occupied.

former employer, it would constitute such Subsequently themembers attendingand

a frand as would preclude him from re - connected with such mission -church or

covering any compensation . ganized plaintiffs corporation . This was
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done with defendant's consent, and the the testator , and has been approved

premises were leased to the new organiza- by the majority of said legatees and

tion from year to year at a nominal rent. next of kin .

It claimed title under Section 4 of said But the cost of improvement and in .

act first mentioned, which provides that closure of burial lot wiil not be al

the trustees of every church ,organized un
| lowed an executor as respects object

der the act,may take into their posses
ing parties in interest.

sion and custody,all the temporalities real
A delivery by testator to his executor

of certain money to be distributed

or personal, belonging to such church, among his servants , which was so dis

whether they have been given, granted ,or tributed after his death , constitutes

devised directly to such church or to any valid donationes causa mortis.

other person for its use, and to receive , Where an executor is likewise trustee

hold and enjoy all churches and estates he is allowed but one commision for

belonging to such church in whatsoever both capacities.

manner the samemay have been organ - Surexceptions to auditor's report.

ized or in what name held , as fully and In addition to the usual funeral expen

antply as if the rightand title thereto hadses the executors erected a marble monu

been originally vested in said trustees. ment over the grave of testator, at a cost

Chas. P . Shaw , for applt. of $1929, and enclosed the cemetery lot

S. P. Nash , for respt. with curbing, at a further expense of $ 2,

Hold That the action coulā not be 400. There were no creditors, but these

maintained ; that in order to bring a case expenditures were objected to on behalf

within $ 4 of the act of 1813 it mustappear of certain
war of certain ofthe children of testator, leg

the property has been given or granted to atees under his will. The estate was es

the society or for its use , and here the timated at $360,000. The auditor allow

property was purchased for defendant's ed the credit claimed for the cost of the

use, not plaintiff's.
monument, but for the reasons that the

The fact that defendant consented to
| improvement of the burial lot formed no

the incorporation of plaintiff did not di- part of the funeral expenses, but was

vest it of the property and vest it in plain - | upon the same footing as improvements to

tiff ; it could consent upon such terms as |
the other real estate , and had been made

it saw fit, and the fact that defendant re
without the unanimous consent of the

tained possession and control of the prop
parties interested , he surcharged the exe

erty, leasing it to plaintiff, showed that it cutors with one-third of the cost, such

did not intend to vest it in plaintiff.
proportion representing the shares of the

Judgment of General Term , affirming
children who objected to the expenditure.

judgment dismissing complaint, affirmed.
This conclusion of the auditor was ex

Per Curiam opinion .
cepted to by both the legateesand the ex

ecutors. The former except to any allow

ance for the cost of the monument.

EXECUTORS. GIFT. MONUMENT.
It was also claimed to surcharge theex

THE ORPHANS' COURT — PHILADELPHIA .lecutors with $ 1100, given to one of their

Estate of Andrew C . Barclay,deceased. number by testator, to distribute among

Decided March 18 , 1876 .
his servants after his death .

An executor will not be surcharged,as
During his last illness, and but a few

respects legatees and next of kin ,
of kin days before his death , testator stated to

with the cost of a monument over one of his sons, and also to a friend whom

his testator which is reasonable , ac- he had selected as one of the executors of

cordswith themeans and position of his will, that he had neglected to provide

responder the cost this
reasonalition of his
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for his servants, and he wished $1100 to It is the duty of an umpire to give no

be drawn out of bank and distributed tice to the parties and hear their evi

among them as he directed. Arrange dence unless there is an express pro

ments were made by which themoney vision to the contrary in the submis

was obtained from the bank and given t ) sion or the parties have so agreed .

one of the executors, who then said aloud Motion in Error to Common Pleas of

to testator, in the presence of members of Hartford County.

boven hundred dollars is ! This action is assumpsit on a submis

given to me for your servants,” to which
ervants " to which sion and award. The submission was in

the testator assented . The executor noti- writing, referring the matter in dispute to

fied certain of the servants of the gifts to two referees, with power. in case of dis

them , but delayed payment until after the agreement, to appoint a third . They

death of testator, in the belief that the heard the parties in March , 1873, and did

delay would insure more careful attend - notagree upon an award . In February,

ance upon him duringhis sickness. Short- 1874 , they appointed a third person , who,

ly after the discease the gifts were paid without notice to the defendants, and

The sixth , seventh and ninth excep - without their knowledge, after conferring

tions are to the rate of commissions al with the other arbitrators, published an

lowed the accountants. They are both award as sole arbitrator. The court of

executors and trustees. Common Pleas rendered judgment for the

defendants, and the plaintiff brings the
Held , 1. That the cost of the monu

record before this court by a motion in
ment, in view of the testator's circum

error.

stances,was properly allowed .

Held , 1. We are clearly of the opinion
2. That the executors had no right to that th

that the third person was not an umpire,
improve the burial lot, and were correctly into sinta

surcharged with the cost.

2 . That if he were an umpire it washis
3. That the executors held the money duty to give notice to the parties and hear

for the servants, and that the gifts were their evidence before the publication of

good as donationes causa mortis.
his award .

4 . That by the act of March 17, 1834, | Opinion by Carn

Purdon 445, p . 197, the executors being

also trustees , are entitled to but one com

mission. CONTRACT

Opinion by Hanna. J .
N . Y . SUPREME COURT, GENERAL TERM.

FOURTH DEPARTMENT.

ARBITRATORS. AWARD . Booth , applt., v. The Cleveland Rolling

CONNECTICUT SUPREME COURT OP Mill Company, respt. .

ERRORS.
Decided January, 1876.

John Gaffy v. The Hartford Bridge Where, by the terms of a contract, a

Company duty , though not by express covenant,

Decided February, 1875 . is imposed on one of the parties to

perform , and the other party has an
Where a submission to arbitration pro interest in its performance , the law

vided that each party should choose will imply a promise by the party to

one referee, and in case they did not perforin , and will sustain an action

agree the two referees to choose a | by the injured party to obtain com

third one, thethird referee is a joint pensation for a breach of it.

arbitrator and not an umpire.
Where a contract provides one of two
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ways of ascertaining the value of Defendants to proceed at once to make

certain property , one of them must rails, and give as much attention to them

be resorted to before an action for the as to any other rails manufactured by

value can be maintained . them .

The plaintiffs were the owners of all On the same day the last mentioned

patent for the manufacture of a rail for contract was made, another was also

use on railroads, known as Booth 's Patent entered into, in which it was recited that

Duplex Safety Steel and Iron Rail, and in plaintiff did thereby sell and grant unto

June, 1869, they entered into an agree- the defendants the right, license, and

ment, in writing, with defendants, in and privilege to manufacture said rails in the

by which plaintiffs agreed to give to the states in said former contract mentioned ,

defendant full license to manufacture paying the royalty aforesaid .

said rail in certain states, such license to The breaches of the contract for which

continue during the running of said plaintiff seeks to recover in this action

patent, and of all renewals thereof, and of are :

all improvements upon such patent, and That rails were not made in good ,

to all patents on the machinery for the workmanlike manner ; proper efforts to

manufacture , & c ., such license to be ex- introduce and sell them were not made ;

clusive in such states, and to continue so they have neglected to fill orders, & c ., on

long as defendants should supply the de- which plaintiff would have received large

mand for such rails in such states ; all royalties ; they have not paid for the ma

rails to be of good materialand made in chinery sent by plaintiffs to them , pursu

a good workmanlike manner ; plaintiff to ant to said contract, although they have

have the right to inspect all rails before de- made 3,000 tons of rails, and have re

livery to purchasers. ceived orders for enough more to make up

And the conditions were : 7,000 tons, when, by the terms of the

1. Defendantwas to pay a royalty of contract, they were bound to pay for said

$ 2 .50 per ton on first 7,000 tons manu- machinery.

factured . On the trial it was proved that defen

2 . Plaintiff to have notice and in - dants did manufacture some of the rails,

spect sales. and that they had made large contracts

3. Royalty on defective rails to be one with different railroads to manufacture

half. more, and that such contracts were not

4 . Defendants to keep true accounts, filled , and if filled were filled by other

to be open at all times to plaintiff 's in - rails, and generally that defendants had

spection . by their course tended to injure plaintiff ' s

It was further agreed that plaintiff | rails.

should send to defendants, at Cleveland, The plaintiff was non -suited on the

all such machinery, tools, & c ., then in ground that there was no covenant to

his possession at Rochester, for the man manufacture rails in the contracts.

ufacture of said rails, the value thereof to
J. B . Perkins for applt.

be agreed on between the parties if they
George F . Danforth for respt.

could agree, and if they could not agree ,

then arbitrators were to be appointed. | Held , That the contracts between the

Ownership of the machinery to be in parties were not a mere license to make

plaintiff until defendants should have and vend the Booth rails, which plaintiff

made 7,000 tons of rails, and then to be- could make at any time, and on which no

long to defendants, and to be paid for by action could be maintained against de

them . | fendant for a breach of the conditions
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DIGEST.

thereof. The contracts show that the Julius Hilborne, as assignee, & c., respt.

intention of the parties was different. The v . Christian Kolle, et al, applts.

plaintiff relinquished the manufacture of This court has power in its discretion to

the rail, and transferred not only the
the allow the discontinuance of an action

a
without costs.

right to manufacture them to the defend - "

ants, but also the machinery they had
had Appeal from an order allowing the

used in manufacturing them , and in re- plaintiff to discontinue without costs.

turn they received so much as royalty.
| The plaintiff in this cause is an assignee

That it is not necessary, in order to
to in bankruptcy. Hehad previously brought

bank

render a party liable upon a contract, that a suit m the U . d . Circuit Court to rece

it should contain an express agreement
vreement er certain property alleged to belong to

on his behalf, if by the relations of the
|the bankrupt which was in the name of

parties, and the subjectmatter of the con
|bankrupt’s wife. In the progress of that

tract, a duty is owing from the one not
suit there was a reference to a commis

expressly bound by the contract to the
sioner, who proceeded to take testimony.

other, in reference to the subject of it.
There were other proceedings against the

That the law implies a promise by the
bankrupt in which testimony had been

defendant to perform all the conditions, taken before the same commissioner.

in the performance of which the plaintiff
In the suit in the U . S. Circuit Court

has a pecuniary interest, except that|
between the same parties as in this suit, a

which relates to the payment of the price si
stipulation was entered into between the

of the machinery. That defendant's respe
respective counsel. It was agreed that

liability to pay for the machinery de on the final hearing thereof either party .

pended upon two conditions: One is the might read any part of the whole of the

making of 7,000 tons of Booth rails, and evidence
Cand evidence taken before the commissioner

the ascertainment of the price by mutual
on the reference to him , in another case

agreement or by arbitration .
of Hilborne, assignee, v. Obenier, et al,

Either party could terminate the consubject, however, to objections and excep

tract at pleasure, but the defendants, in
tions the same as if regularly taken in the

order to relieve themselves, were bound
suit in the U . S . Court between the same

to give notice of their determination, and P?
parties as in this suit,lut without preju

return to plaintiff the machinery. They
dice to the right of the parties to call wit

could not keep silent and omit to make
nesses already examined or other witnes

the rails, return the machinery, and de.
ses.

prive plaintiffs of the royalty to which Subsequently another stipulation was

they would have been entitled had the entered into in the suit in the U . S . Cir

defendants, in good faith , performed the cuit Court, between the same parties as in

contract.
this suit, whereby it was agreed that the

That the plaintiffs cannot recover the complainant should institute an action in

price of themachinery in this action, or the Supreme Court against the defend .

until the price is ascertained in one of the ants, for the same cause of action , in lieu

ways provided in that contract.
of the U . S. Circuit suit, and that the

Non -suit set aside and new trial granted. pleadings should be the pleadings of the

Opinion by Mullin , P . J.
action in the Supreme Court, and the

same should be referred to a referee, and

that the evidence and exhibits which were

DISCONTINUANCE. to be read and submitted on the final

N . Y . SUPREME COURT, GENERAL TERM . hearing of the cause between these same

FIRST DEPARTMENT. parties in the U . S . Circuit Court suit ,

Tract.
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should be read and submitted to the CONVERSION .

referee in this suit, in the same man
CITY COURT OF BROOKLYN , GENERAL

ner, and subject to like objections and
TERM .

exceptions, and that the referee make his

report upon such evidence and exhibits, Corsan, respt., v. Oliver, applt.

and none others. An action for conversion will lie
Upon the hearing before the referee in | against one who has unlawfully

this suit, certain evidence , alleged to be
parted with the possession of anoth

material, was offered and objected to on
er' s property . In such case he is re

the ground it was not within the terms
garded , to all intents and purposes ,

of this stipulation , plaintiff supposing that
as still in possession , sufficiently so

to render him liable in replevin or
he could introduce any evidence taken trover.

before the commissioner in any of the

snits wherein he took testimony. Plain
Appeal from judgment entered on a

tiff then made a motion to have the stipu-||
verdict.

lation modified to allow the introduction One Hughes, in August , 1868, hired

of the evidence sought to be introduced of defendant a store in Blooklyn , took

in this suit, or that the action be discon - I possession and put in certain fixtures for

tinued without costs.
business purposes. The lease under which

An order was entered discontinuing
he held in the 7th clause , contained the

this action without costs, from which or usual provisions, as to renting and re

der this appealwas taken .
letting in case the premises were deserted.

In December, 1868, the sheriff took

R . S. Newcomb, for respt.

D . & S . Riddle for applt.
possession of the store and Hughe's

goods, by virtue of executions against

Held , That the action was of an equit Hughes, underwhich the goodswere sold ,

able nature, and costs were within the the fixtures, however, remaining in the

discretion of the court,and sufficient rea store. About January, 8, 1869, the

son existed for the exercise of that discre- sheriff removed from the premises which

tion . remained unoccupied until February,

Barante v. Deyermand, 41 N . Y ., 335. 1869, when defendant re-let them to one

The order was broader, perhaps, than Fleming, leaving the fixtures in the store,

the situation of the parties required , for but not including them , in terms, in the

the difficulty found to have been pro - lease.

duced might be removed by a modifica - In March , Hughes assigned the fixtures

tion of the termsof the stipulation. Stip to plaintiff, who demanded the same of

ulation should be so far modified as to defendant, but was refused - defendant

allow the plaintiff to discontinue without asserting a prior claim to them , on ac

costs, unless the defendant will stipu- countof arrearage in rent.

late within twenty days after noticeof this A second demand wasmade by plain

decision , that the plaintiff may, upon the tiff's attorney, who was answered by de

trial of this action, read all the evidence fendant, that he had rented them with

taken in the different proceedings had in the premises.

the United States Court. In that event. It was urged by defendant that this

themotion for leave to discontinue should action could not lie, in that the conversion

be denied, otherwise affirmed . occurred , if at all, before plaintiff had

Opinion by Daniels, J.; Brady, J. con - title to the fixtures, and to recover, he

curring. Brady, J., wrote opinion with must show a conversion as to himself,

same result. after he became owner ; and he must
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show that defenāant had control of the ny. He was the possessor of a draft,drawn

fixtures and could have complied with to his order on certain bankers in New

the demand when made. York , for $ 74 in gold . The draft was ac

Verdict for plaintiff. cepted payable at Germania American

Hedley & Parsons for respt.
Bank, and endorsed by the acceptors.

Stereing & Walden , for applt.
The draft was duly presented at the

|Germania American Bank .

On appeal, Held , That the lease by The teller not being able to read the

defendant to Fleming, did not include the body of the draft, it being in French ,

fixtures in terms, and there is room to looked to the figures, which were 74 , and

doubt that defendant really intended to an irregular mark much like the letter z ,

put them out of his control, in case , at intended to prevent any addition to , or

any time, it should become his interest to alteration of the amount). He mistook

resume that control.
it for 742, and paid the prisoner $ 742 in

Assuming, however, that defendant gold coin , who received the same without

was out of possession, we do not think |
comment, and went off.

that fact would be a bar to this action.
This mistake being detected , prisoner

It is well settled that an action will lie
was arrested. He denied having received

in favor of the true owner, against a per- Imore than $ 74.

son who has parted with , and at the com

mencement of the action, is not in law
Verdict of guilty.

or fact in possession of, the property (38 Chas. W . Brooke, for pltff. in error.

N . Y ., 475 ; 23 N . Y ., 264 ; 27 How , Pr., B . K . Phelps, for deft. in error.

420). When the defendant has unlaw - On appeal, Held , That if the prisoner

fully parted with the property sought to found on counting the money, that he

be recovere:1, he is to all intents and pur- had in his possession that to which he

titled, and which heposes, to be regarded as still in possession , I knew he was not entitled , and which he

sufficiently to render him liable either in |knew the owner did not intend to give

replevin or trover. him , he was bound to return it, and if he

ion of plain did not, but concealed its possession , and

tiff need not be shown. sought to deprive the owner of it, and if

Judgment affirmed . this error was discovered at the bank ,

Opinion by McCue, J. when the money was delivered , and he

took it with the intent to defraud the

GRAND LARCENY. owner, the crime was then complete .

N . Y . SUPREME COURT, GENERAL TERJI ,
But if the error was not noticed until

FIRST DEPARTMENT.
afterward , and if the intent of felonious

appropriation was then formed and exe

Wolfstein , pltff in error, v. The People , cuted, the legal guilt of the prisoner was

defts in error. at that time incurred. It will not do to

J a person is overpaid by mistake. say, that because the owner parted volun

and at the time of discovering the tarily with his property, therefore there

crror, whether that be at the moment was no unlawful taking, there may be the

of payment, or afterwards, forms the physical act, but there is absent the

the intention of defrauding the intelligent assent to the transfer, upo

rightful owner as to such overpay-lwhich consent must necessarily depend.

ment, it is larceny.
The original taking even may have been

Writ of Error to the General Sessions. lawful, but the legal accountability as for

Prisoner was indicted for grand larce- crimebegan when the error was discov

mightful owner as defraudin
g the the physical act, but";
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ered and the intent formed to wrongfully in the declaration as rendered in the Cir

and feloniously deprive the owner of his cuit Court for the District of Wisconsin ,

property. on the 27th October, 1870, for $ 708.90 ;

Conviction affirmed . and the notice to the supervisors, set out

Opinion by Westbrook, J. ; Davis, P . J.
in the declaration, uses the same lan

and Daniels, J., concurring. guage. The other judgment is described

as rendered in the Circuit Court for the

Western District of Wisconsin , June 10 ,

DAMAGES. TOWN OFFICERS. VA - 1871, for the sum of $ 1,531.56.

RIANCE. The answer of the defendants denies

U . S. SUPREME COURT. that there is any such judgment as that

Robert Dow , plff. in error, v. David
first described . And as to the second

Humbert et al., (lefts. in error. judgment, they say that after it was ren

dered the town of Waldwick was divided
Decided January, 1876.

and a part of it organized into the new
In an action against town supervisors for town of Moscow ; that thirty-seven per

failure to place certain judgments upon

the tax list as required by law , the cent.of the judgmentwas collectible from

damages in the absence of proof of acac- that town, and that itwas not the duty of

tual, are limited to nominal damages ; the defendants to levy the whole judg

the supervisors do not become devtors ment on the property of the citizens of

for the full amount of the judgments. Waldwick .

Under an allegation of the recovery of On these issues the parties went to trial

a judgment in the Circuit Court for the

District of Wisconsin , a judgment ob before a jury. In support of the issue as

tained in the Eastern District Court of to the existence of the first judgment,

Wisconsin is inadmissible, where the plaintiffs introduced a copy of a record of

defendant has pleaded NUL TIEL. a judgment between the same parties, for

In error to the Circuit Court of the the same amount, and of the samedate as

United States for the Western District of that described in the declaration, in the

Wisconsin . Circuit Court for the Eastern District of

The defendants are sued by plaintiff for Wisconsin , to which defendants objected

a failure to perform their duty as Super- because it varied from the judgment des

visors of the town of Waldwick , in the cribed in the declaration, and in the no

County of Iowa, Wisconsin , in refusing tice given to the defendants to place it on

to place upon the tax list the amount of the tax list. The court sustained the ob

the judgments recovered by him againstjection . There had been formany years a

that town. By the statutes of Wisconsin , Circuit Court for the District of Wiscon

no execution can issue against towns on sin . Shortly before this judgment was

judgments rendered against them , but rendered the district was divided into two

the amounts of such judgments are to be districts, and the circuit courts were by

placed , by order of the supervisors,on the the expressed language of the act of Con

next tax list for the annual assessmentand gress called the circuit court for the east

collection of taxes, and the amount so ern district and the circuit court for the

levied and collected is to be paid to the western district respectively.

judgment creditor, and to no other pur- Plaintiff introduced a record of his

pose. judgment for $ 1,531.56 in the western

The declaration avers due notice served |district of Wisconsin , and notice and de

on the supervisors of these judgments, mand as to that to the supervisors.

and demand that they be so placed on the This being all the testimony, plaintiff

tax list. The first judgment is described requested the court to charge the jury
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that the plaintiff was entitled to recover solution of the trust at the time of

of the defendants the amount of both the purchase .

these judgnients with interest from their This Courtwill not examine the testi

date ; and this being refused , he asked mony with a view of ascertaining

the same instruction as to the second
the merits where the case was dis

posed of below upon an erroneous
judgment, which was refused . Except

idea of the law . .
ions were taken to both these refusals,

and to the following language in the
It is error for the General Term on

charge which the court did deliver :
reversing a judgment, to direct judg

ment absolute unless it clearly ap
“ The jury are instructed upon the pears thatno evidence, upon a new

whole evidence in the case, that the plain - | trial, could change the result.

tiff is entitled to recover nominal dam
This action was brought by the surviv

ages from the defendants by reason of

their failure to direct the levy of the tax
ing executor of C . R ., deceased, to de

| termine which of the two defendants is
in question. The plaintiff is not entitled

to recover any more, because he has not
entitled to a residuary share in this estate .

shown that he has suffered any injury
By the will of C . R ., after the gift of

· from the neglect or omission of the de
certain specific legacies, so much of the

fendants to cause the clerk to put the judg
estate as would produce $600 per annum

ment on the next tax roll of the town.”
for the widow during her life , was set

Held , Thatby their simple failure to
apart for her use. At her death, this was

place the judgments on the tax list, de
to be divided equally among his heirs.

fendants did not become debtors to the
All the residue of the estate was to be

amounts ; that in the absence of proof it
divided equally among the testator's chil

must be presumed that the taxable prop
dren , when the youngest living child ar

erty of Waldwick township remains to
rived at the age of twenty -five. E . C . R .

day as it was when the levy should have
was one of the children , and when he be

been made ; that a levy this year would
came of age received his specific legacy

as surely produce the money as if it had
under the will, and went into business,

been made last year; the debt is not lost,
and became insolvent. Afterward he re

and that plaintiff was limited , there being
turned to the house of his mother, who

no proof of actual damages, to a recovery
was an executrix of C . R ., and she furn

ofnominal damages and costs .
ished him with board and clothes and ne

2 . That the first judgment was proper
cessary spending money while there ,

ly excluded .
and while in New York attendingmedic

Judgmentaffirmed .
al lectures from her own funds. After

Opinion by Miller, J.; Clifford, J.,de
his return from attending said lectures,

E . C . R . executed , at his mother's re
senting.

quest, under hand and seal, a writing as

signing to her all the right, tiile and in

TRUSTEE terest, which he had as heir at law , de

visee or legatee of C . R . The considera

N . Y . COURT OF APPEALS.
tion expressed was one dollar and the aid

Graves, respt., v. Waterman, Admr., and assistance furnished him by her. The

& c., et al.,applts. instrument was duly acknowledged and

Decided January 18 , 1876 . delivered, and recorded in the Clerk 's

office. His mother continued after that

rustee may purchase from the ces- / to furnish him with board, & c. When
• tui que trust, under circumstances the assignment was made, E . C . R . was

amounting to a fair and distinct dis- ' indebted to various persons.
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The defendants in this action were the The judgment of General Term , so far

administrators of the widow , and the ad- as it refused judgment below , affirmed; so

ministratrix of E . C . R . far as it decided judgment absolute

The referze found that the administra - against defendants, with costs, reversed

trix was entitled to the fund ; that the and new trial granted.

purchase of the interest of E . C . R. by Opinion by Folger , J.

the widow , she being at the time execu

trix and trustee of C . R ., was void , as TRESPASS. CONTAGIOUS DIS

any purchase of a trust estate , or any por
EASE .

tion of it to a trustee was illegal.

H . Sturges, for respt.
SUPREME COURT OF ERRORS OF Con .

Samuel A . Bowen , for applts.
NECTICUT.

Held , error. That the rule, that a
Beckwith , et al., v. Sturtevant.

trustee, or one who, having been employed A person has no right to place a family

or concerned in the affairsof another, has infected with small-pox in an unoc

acquired a knowledge of his property is
cupied dwelling house belonging to

another, without the consent of the
incapable of purchasing such property

owner, or authority from the board
himself, does not mean as an absolute in .

of health of the town, although such

variable rule that he cannot buy from removal of the family may be neces

the cestuique trust, who is sui juris. 20 | sary to prevent the spread of the

Atk ., 58 ; 12 Ves. jr., 555 ; 2 J. Ch. disease.

252 – 8 .
Trespass qu . cl. fr., brought to the Su

A trustee may purchase from the cestui perior Court in New London County.

que trust, under circumstances amount- On the trial the plaintiffs offered evi

ing to a fair and distinct dissolution of dence to prove that on the 4th day of

the trust connection at the time of the January, 1872, and ever since, they had

purchase. The contract must bedistinct been the owners of the land described in

and clear, and it must be apparent that the declaration , upon which there was an

it was the intent of the cestui que trust unoccupied dwelling house, and that on

that the trustee should buy and that said 4th day of January the defendant,

there was no fraud, concealment or ad - without the license or knowledge of the

vantage taken by the trustee, of informa-| plaintiffs, or any of them , took forcible

tion acquired in the character of trustee. possession of the dwelling house, effecting

3 Myl. & K ., 113 – 135. an entrance by breaking in the frontdoor

Also held , That the case having been with an axe, and shortly after, on the

disposed of upon an erroneous idea of the same day, placed therein a certain Ger

law , this court wold not look into the tes. man family , one of whose members was

timony to see whether the circumstances sick with the small-pox ; and that the

brought the case within the safeguards family continued in the occupancy of the

against an improper dealing by a trustee house until the 19th day of February fol

with the trust estate. lowing, when it was destroyed by fire.

But held that the case wasnot so clear- How the fire originated was not disclosed

ly made out for sustaining the validity of by the evidence.

the assignment, as that it could be said The defendant did not deny that he

evidence upon a new trial would not broke and entered the house, as claimed

change it, and that therefore a judgment by the plaintiffs, but offered evidence to

absolute for the administrators was er- prove that at the time a member of the

family in question ,which was then in the
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occupancy of a tenement house belonging and to place the family therein , even

to the defendant, upon the factory grounds though the jury should find that to pre

of the Niantic Woolen Company, and in a vent the spread of the small pox such re .

comparatively thickly settled neighbor- moval of the family was necessary. As

hood, was sick with the small pox, and to the second portion of the request, the

that there was danger that the disease court charged substantially as requested.

would spread if the person thus affected . The jury returned a verdict in favor of

should be permitted to remain where she the plaintiffs for the sum of $480 damages

then was, and thathe entered and took and their costs ; and the defendantmoved

possession of the plaintiffs' house for the for a new trial for error in the charge of

purpose of placing the family therein , and the court.

for no other purpose . Held , The instruction given was clearly

The defendant further offered evidence correct. The statute hasmade all reason

to prove that he acted under the direction able and practicable provision to prevent

of one Richard W . Lee, a selectman of the spreading of such diseases, consistent

the town of East Lyme, and who was with the right of domicile and property .

also president of the board of health of the New trial not advised .

town. He also offered evidence to prove Opinion by Phelps, J.

that the destruction of the building by

fire was not owing to any acts or neglect OFFICIAL CERTIFICATE . AGENT.

of his own, or of the family so by him

placed in the house. There was no hos
SUPREME COURT OF PENNSYLVANIA.

pital in the town at the time. Houseman v. The Girard Mutual

The defendant requested the court to Building and Loan Association .

charge the jury that if they should find Decided March 13, 1876 .

that the removal of the family from the
The Recorder of Deeds is liable in damages

dwelling house which they were occupy-| for losses suffered by a mortgagee by

ing to the house of the plaintiffs, was ne- l reason of a false certificate of mortgage

cessary to prevent the spread of the small search issued from the recorder's office.

pox ; or, if the removal was made in pur- A principal is bound by the knowledge of

his agent only so far as itwas gained in
suance of an order of the board of health ,

: l thetransaction in which hewas employed .
or of a health officer of the town of East It is not prima facie negligence in a mort

Lyme, for the purpose of preventing the | gagee or his conveyancer , to allow the

spread of the disease, the verdict should proposed mortgagor to procure the neces

be in his favor, unless the jury should sarymortgage search.

further find that the house was destroved Error to the District Court for the City

by his act or neglect. and County of Philadelphia .

The court charged the jury that the The action was in trespass on the case

acts of the defendant were a trespass, for for damages alleged to have been suffered

which he was liable in damages to the by the plaintiffs, by reason of the inaccu

plaintiffs to the extent they had suffered racy of certain certificates of search given

by reason of such acts, unless he was jus- by the defendant in his official capacity as

tified on one or other of the grounds set Recorder of Deeds of Philadelphia .

up in his plea and notice . As to the first In 1871, C . M . S. Leslie , a conveyancer

portion of the defendant's request, the of good standing, applied to the Girard

court charged them that the defendant Mutual Building and Loan Association

had no individual right, without the li - | (the plaintiff ) for two loans of two thou

cense or permission of the plaintiffs, to sand dollars and sixteen hundred dollars,

enter and take possession of their house, to be respectively secured by mortgages,
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which were duly executed upon premises applicant for the loan to procure the

belonging to Leslie. searches.

Itwas testified by the association 's con - Judgment affirmed .

veyancer, that Leslie was in haste, and
Opinion by Sharswood , J.

had offered to procure the searches for

him , saying that he could get them

more quickly out of the recorder' s
PRACTICE. TESTIMONY IN

office, as he had more facilities. He was
EQUITY CASES.

permitted to do so. The searches failed

to show any prior mortgages, and were U . S . SUPREME COURT.

received and examined by the conveyancer Henry H . Blease , applt., v . Albert C .

before the money was paid Leslie. Garlington .

Prior mortages existed which rendered Decided January, 1876 .

those in question valueless. Circuit Courts are not required to

The court below instructed the jury as hear orul testimony in equity cases ,

follows :
but if they do it must be reduced to

“ If the jury believe the evidence of the
writing and sent here as part of the

record , and must include testimony
plaintiff, there is negligence in law , and

objected to and ruled out, subject to
the damages are the total amounts loaned

the objection . This court will not

on the said mortgages and interest, less send the case back to have the rejected

such sums as Leslie may have paid on testimony taken .

account,” reserving the following points
Appeal from the Circuit Court of the

for the decision of the court. United States for the District of South

1. Is there evidence of negligence ? Carolina.

2 . Leslie having been the agent to pro This suit was brought for the fore

cure the searches, does the knowledge byewieage by closure of a mortgage m :ide by Blease to

him of the fact of the prior mortgages Garlington . The bill is in the ordinary

estop the plaintiffs from alleging that the
form . Blease, in his answer, admits the

defendant was negligent,or that he made execution of the note and mortgage, but
a false certificate ?

insists, by way of defence, that Garling
These questions reserved were decided

ton deceived him as to the value of the

in favor of the plaintiff, and judgment consideration of the said note and mort

rendered thereon .
gage and has not complied with his posi

Hel . 1. The Recorder was liable for the tive agreement.

nages caused by the false certificate . Upon the hearing in the court below ,

2 . That the knowledge by Leslie of the after the plaintiff had submitted his case

prior mortgages did not affect the plain - upon the pleadings and his mortgage, the

tiff, inasmuch as it was not acquired in defendant presented himself as a witness

the course of the business in which he to be examined orally in open court, and

was employed . This rule does not depend proposed to testify to certain facts.

upon the reason that no man can be sup- His proposition made in writing is sent

posed to always carry in his mind a recol- here as part of the record . The court re

lection of former accuracy ; the true fused to receive the testimony, and it was

reason is a technical one — that it is only not taken. A decree having been entered

during the agency that the agent rep- in favor of Garlington, Blease brings the
resents and stands in the shoes of the case here by appeal.

principal. Held , That Circuit Courts are not by

3. It was not negligent to allow the law required to permit the examination of
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witnesses orally in open court upon the promissory note for the sum of $598 .00,

hearing of equity cases, and that if such payable thirty days after date , the consid

practice is adopted in any cas., the testi- eration for said note being the proceeds of

mony presented in that form must be a buggy which Pollard & Co. had placed

taken down or its substance stated in in said Griffin 's hands for sale, and which

writing and made part of the record , or it he had sold , and used and appropriated

will be entirely disregarded here on an themoney. The payees in said note being

appeal. So , too, if testimony is objected indebted to the plaintiff Gosling in the

to and ruled out, it must still be sent here sum of $554.25, evidenced by their ac .

with the record, subject to the objection , ceptance, which matured 1st and 3d of

or the ruling will not be considered by us. January , 1871, and which had been placed

A case will not be sent back to have the in the hands of attorneys at Memphis for

rejected testimony taken, even though we collection , on the 10th day of January,

might on examination be of the opinion 1871, indorsed in blank the defendant's

that the objection ought not to have been said note for $598.00, and delivered it to

sustained . the plaintiff 's attorney as collateral se
The act of 1872 (17 Stat. 197; Rev. curity for the indorser's acceptance, which

Stat., sec . 914 ) providing that the prac- said attorneys held for collection . Said

tice , pleadings, and forms, and modes of attorneys, at the timeof receiving defend .

proceeding in civil causes in the Circuit ant's note from said Pollard & Co., gave

and District Courts shall conform ,asnear to the latter a receipt specifying that said

as may be, to the practice, & c ., of the note was received by them as collateral

Courts of the States, has no application security for the payment of said Pollard &

to this case , because it is in equity, and Co.'s acceptance for $ 554.25, due 1st and

equity and admiralty causes are in express 3d of Ja:iuary, 1871. It appears that the

terms excepted from the operation of defendant, after the date of this transfer,

that act. and before the maturity of his said note,

Decree affirmed. delivered to Pollard & Co. several lots of

Opinion by Wait, C . J. flour and meal in payment and satisfac

tion of his note. This flour and meal, to

the amount of $613.00 , was delivered on
NEGOTIABLE PAPER. PAYMENT

the 26th and 29th of January, 1871,with
IN ABSENCE OF NOTE.

out notice or knowledge on the part of de
SUPREME COURT OF TENNESSEE.

fendant that this note had been previously

Gosling v. Griffin . endorsed and transferred by Pollard & Co.

Decided November 27, 1875. to the plaintiff. He accordingly refused

Payments of negotiable paper before it to pay the note at its maturity, and was

is due, and in the absence of such sued thereon by the plaintiff in the First

paper , are notmade in due course of Circuit Court of Shelby county.

business, and the party 80 paying

should be held to do so at his own Amongst other pleas not necessary to

risk. Therefore, themaker of nego- be noticed , the defendants plead that said

tiable paper is not discharged , if be- note was not transferred to the plaintiff in

fore thematurity of the paper, and due course of trade, butwas given to the

after its transfer, even as collateral plaintiff by the firm of Pollard & Co. as

security , he makes payment to any collateral security for a debt which the

person other than the real holder. said Pollard & Co. owed the plaintiff,and

On the 9th day of January, 1871, the further, that the defendant paid said note

defendant, T . S . Griffin , executed and de- to the firm of Pollard & Co., without no

livered to Pollard & Co., his negotiable tice from the plaintiff that he had the note
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assigned to him , and of this he put him they have complied with all the re

self upon the country. By consent of quirements of section 120 of the

Military Code of 1870.
parties a jury was waived , and the case

was tried by the court, and resulted in a The Military Code of 1862,is repealed

finding " that, though the note was as
by the Military Code of 1870, ex

cept as to certain legal proceedings.
signed before maturity , it being received

as collateral to secure a pre -existing debt,
This action was brought to recover rent

the defendant should have been notified claimed
ed claimed to be due upon a lease between

of the assignment, and the plaintiff can - the plaintiff and the Board of Supervis

not recover on the note, because defend- lors of the county of New York, exe

ant was not so notified (before paying the
ing the ed September 19th , 1872, for the term of

note to Pollard & Co). The court there | ten years and seven months, by the clerk

upon gave judgment for the defendant,|
dant of the Board of Supervisors, pursuant to a

from which the plaintiff has appealed in
resolution of that body, authorizing the

error to this court.
lease to be taken for thepurposes of armo

Held , That the principle laid down by
ries and drill rooms, which resolution was

the court below in effect places negotiable
|based upon a report of a committee of the

paper upon the same footing as open ac
|board , stating they had considered the

counts, and attaches a condition to the subject of providing suitable armories for

legal and complete transfer thereof,which
such portion of the militia as were in

cannot be supported either upon principle
immediate want of thesame, and that the

or authority.
Sixth Regiment must have an armory

When the title has passed by endorse
forth with as the lease of the building it

ment and delivery, even as collateral se
|had occupied had been cancelled, and said

curity, the actual or legal holder alone
regiment would be compelled to vacate,

has the right to receive the money due
and that other portions of the militia had

thereon, and if the maker pays to the
pressirg need of new , or additional ac

original payee after such transfer, in the
commodation, and they recommended

absence of the paper, either before or after
the leasing of plaintiff's premises, and on

its maturity, such payment is not made
the same day the lease was executed . The

Twelfth Regiment then occupied the pre
in the due course of business, and the

mises under a lease for five years from
party paying must be held to do so at his

own risk .
May 1, 1870. In December, 1871, this

The case of Vatterlien v. Howell, 5
lease was cancelled, and plaintiff's pre

Sneed ., 441,was incorrectly decided , and
mises were assigned by the supervisors to

should not be adhered to as an authcrity.
the use of that regiment, which has occu

Judgment reversed , and judgment for
pied them ever since. The defendants

claimed that the lease was void , because

plaintiff, with costs.

Opinion by Jackson, J .
it was executed without authority.

W . H . Townley , for applt.

Wm . C . Whitney, for respt.

LEASE. ARMORY.
Held , That the plaintiff could not re

N . Y . COURT OF APPEALS.
cover that the Board of Supervisors ex

Ford , applt., v . The Mayor, & c., of N .
ercising simply a delegated authority, pos

Y.,respt.
sess only such powers as have been con

Decided December 21, 1875 . ferred upon them by statute, or such as

A board of Supervisors have no power are necessary to the exercise of powers

to enter into a lease of a building for lexpressly given (6 Hill 244) ; that

armory and drill purposes, until they had no power to make such a lease
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until they had complied with all the re" W . F . Coggswell for respt.

quirements of § 120 of the Military Code
Adams & Strong for applt.

of 1870, (Laws of 1870 , Chap. 80) ; that
Held , Usury is now only a partial de

the power conferred by said section is to
fence to an action brought upon a prom

be exercised in view of and in reference
issory note,which had been discounted by

to a special exigency brought to the no
a state bank . The interest only is for

tice of the supervisors by a demand sup
feited. The recent judgment of the Su

ported and accompanied by the certifi

cates of proofs specified in said section .
preme Court of the United States, in the

Farmers' and Mechanics' Bank of Buffalo
It appeared that a demand had been

| v. Deering, 1 N . Y . WEEKLY DIGEST,
made in 1862, by the companies of the

Jp. 289, has effectually exploded the doc
Twelfth Regiment, upon the supervisors

trine of our Court of Appeals on this
to be furnished with an armory, made

subject, and has established the prin
pursuant to the Military Code of 1862,

ciple that the usury lawsof the States,
( Laws 1862, Chap. 177) ; and plaintiff

claimed that this demand was sufficient.
so far as they apply to national banks,

This demand had been complied with .
have been superseded by the Act of

The supervisors in making the lease, did Congress which authorizes the creation

it of them . (U . S . Rev. Stat., Sec. 5197.)
not act upon the demand of 1862, and it

did not appear the lease was made with There is, therefore , no longer any reason

for withholding the full operation of the
any reference to the Twelfth Regiment.

Held , That this deman I was not good";
act of our own Legislature, which pro

that the act of 1862, was repealed by the
vides, as a penalty for usury by State

banks, the same consequence as that pre
act of 1870, except only as to certain le

scribed by the Act of Congress cited,
gal proceedings.Also held , That the second section of namely, a forfeiture of the interest. (Laws

1870, Chap. 163.)chapter 758, Laws of 1873, authorizing This act, also , has

put at rest a question often mooted, bypayment of arrears of rent on certain

leases, could not be construed as con - declaring tnat the discount of a note, or

other evidence of debt,payable atanother
firming the leases in question .

place at not more than the rate of ex
Judgment of General Term , reversing

verdict at Circuit for plaintiff, affirmed.
change, or a reasonable charge for col

lecting the same in addition to the inter
Opinion by Andrews, J.

est, shall not constitute usury. There

can be no doubt that this statute operates

USURY. retractively, and takes away the previous

v v SUPREME COURT _ GEN 'L TERM . penalty, for it repealed all acts and parts

of acts inconsistent with it. No penalty
FOURTH DEPT.

can be enforced after the repeal of the law

Bank of Monroe respt., v. Finley, applt imposing it, unless saved by express

Decided January, 1876 . words in the repealing act. (Curtiss v.

State Banks, when usury is taken , only | Leavitt, 15 N . Y ., 229 ; Cooley Const.

forfeit the excess of interest. Lien, 373-4 ) Such being the effect of

The defense of usury is only a partial the act of 1870, there is no occasion to

опе.
examine the evidence to see whether a

This was an action on a note, and de
case of usury under pre -existing laws was

made out.
fendant set up a defence of usury . The

The judgmentmust be affirmed .
plaintiff is a state bank . There was

judgment for plaintiff at the Circuit. Opinion by Gilbert, J .
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NEW YORK WEEKLY DIGEST. or twenty per cent. of the par value of the

same, to the company upon receipt of the

Vol. 2.) MONDAY APRIL 10, 1876. (No. 9. certificates. Later in the same year the

BANKRUPTCY. ASSESSMENT. company met with severe losses by reason

EVIDENCE.
of the Chicago fire, whereby the whole

of the twenty per cent. cash fund , and
U . S. CIRCUIT COURT,EASTERN DISTRICT

all funds possi-ssed by them ,were exhaust
OF PENNSYLVANIA.

ed , and in 1872 the company was adjudi
Michener v. Payson , Assignee, & c .

cated bankrupt, and Payson was duly ap

Decided October 4, 1875. pointed assignee. In 1873, the Bankrupt

The assignee of a corporation , by virtue cy Court in Chicago decreed that a call

of bankruptcy, has complete domin - and assessment should be made upon the
ion over the assets transferred to stockholders of sixty per cent. upon each

him , and could sue for the recovery share of unpaid stock , and if default in

of an unpaid assignment upon stock . Ipayment should be made after March 1st,

An exemplification of a portion of the 1873 , after proper notice and publication ,

bankruptcy record is admissible to
|the assignee should be empowered to bring

prove the assignment in bankruptcy

and the assessment by the authority
suit for its recovery . The defendant had

of the Court.
refused to pay the sixty per cent. assess

It is incompetent for the defendantment,and the amount claimed was $ 1,200

to testify that he had purchased the with interest.

stock upon representations of the Plea,non assumpsit. .

company' s agent, which had not been | Upon the trial atter proof of the condia

carried out.
tions abovementioned , and of the defend

Error to the District Court of the lant's ownership of the stock , the plaintiff

United States for the Eastern District of offered in evidence as exemplification of

Pennsylvania .
the record of the Bankruptcy Court of

Assumpsit by Payson, assignee in bank - Chicago to prove (1) the assignment to

ruptcy of the Republic Insurance Co., of the assignees in bankruptcy, and (2 ) that

Chicago, against Michener, a resident of an assessment had been decreed by the

Philadelphia. Court, and authority given to the assignee

The following cause of action was set to collect it. Admitted under objection

forth in the declaration : The Republic by the defendant, ( 1) that the papers were

Insurance Co. issued shares of stock , at not properly bound together ; (2 ) because

the par value of $ 100, upon certain terms, it was not a copy of the whole record ;

viz . : The real and personal property of and , (3 ) it did not appear that the defend

each stockholder was to be held liable for ant had notice of the proceedings referred

losses of the company in the amount of to therein .

stock held by him , and not actually paid | The defendant offered to prove by his

in ; twenty per cent.of the par value wasto own testimony that he was induced to

be paid in upon delivery of the cer- purchase the stock by the representations

tificates, and the remaining eighty per of the agent of the company in Philadel

cent. was to be assessed only in the event phia , to the effect that all Philadelphia

of the twenty per cent. cash fund of the subscriptions were to be the capital stock

company becoming exhausted by losses. of a Philadelphia branch of the company,

In 1871, the defendant became the owner to be securely held and invested in Phil

of twenty shares of stock , having agreed adelphia under the managementof a local

to the above terms,and baving paid $ 100 , board of directors, elected by the Phila
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delphia stockholders ; that this arrange- cation and his appointment, the assignee

ment was, in fact, carried out for about acquired complete dominion over the as

twenty months, wben the company abol- sets of the company; that it was an un

ished the local branch at Philadelphia questionable faculty of the board of di

and the local board of management rectors to assess ratably ; that the assignee

without the consent of the Philadelphia succeeded to this right, subject to the

stockholders. Objected to ; objection sus- |order of the Bankrupt Court; that the

tained .
court having exercised its jurisdiction , the

The defendant then offered to prove, right to make assessment could not be

by the testimony of the assignee, Payson , questioned collaterally , and the plaintiff

( 1) that the company before bankruptcy was entitled to recover.

had abolished a similar branch office in 2. The exemplification of the record

New York, and had bought back from was admissible ; proceedings in bankrupt

the local stockholders there, thestock they cy do not constitute an integralrecord ;

had subscribed for, and had released them the bankrupt act contemplates that any

from all liability for any further assess- .portion may be used as evidence where

ment on the stock ; (2 ) that after the properly authenticated .

Chicago fire the insured received a pay- | 3. That the evidence offered by defend

ment of twenty - five per cent. of their ant was incompetent; the equities of the

losses, and in consideration of immediate creditors were superior to defendant's,

payment released the company from fur- and must prevail.

ther liability, which releases the company Judgment affirmed .

afterwards surrendered without consider Opinion by McKennan, J.

ation , and allowed them to prove their

claims in full, on account of which the MUNICIPAL CORPORATIONS.

assessment became necessary ; and (3 ) DIVISION OF BY THE LEGISLA .

that losses to a large amount were adjust TURE.

ed by the company,and policy holders and
U . S. SUPREME COURT.

stockholders were permitted by the com
pany to pay their assessmentby certificates The Board of the County Commission .

of indebtedness, issued for adjusted losses ers of the County of Laramie, applts. y .

after insolvency.

The Board of the County Commissioners

Objections to these offers were sustained. of the County of Albany, and the Board

The defendant then testified that he
of the County Commissioners of the

paid $500 when he received his certificate County of Carbon .

of stock, $400 on the stock, and $ 100 Decided February 1875 .

premium .
The legislature of a State has authority

The Court charged the jury that the to make a division of a municipal

plaintiff was entitled to recover the corporation , and upon such terms

and under such regulations as it
amount claimed by him , unless the de

fendant was entitled to a credit of $ 100.
deemsproper.

Accordingly where a legislature divid
Verdict for plaintiff for $ 1,232. ed one county into three withoutpro

Defendant assigned as error : The ad viding for the payment of the debts

mission in evidence of the exemplification of the old county, the presumption is

of the bankruptcy record, the rejection of
that the old corporation is responsi

ble for all the debts contracted before
his offers, and the charge of the Court as the separation , and a bill in eguity .

given above.
on its behalf against the new to com

Held , 1 , That by virtue of the adjudi- l pel contributions for their propor.
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tion towards such indebtedness, can - Payment of the outstanding debt hav

not be maintained . ing been made by the complainant coun

Appeal from the Supreme Court of the ty, the present suit was instituted in her

Territory of Wyoming.
behalf to compel thenew counties to con

The complainant county was first or
tribute their just proportion towards such

indebtedness. Attempt is made to show
ganized under the act of the third of Jan

that an equitable cause of action exists in
uary , 1868, passed by the legislature of the

Territory of Dakota, which repealed the
the case, by referring to the several im

prior act to create and establish that coun
provements made in that part of the ter

ritory included in the new counties, be
ty. When organized the county was still

a part of the territory, and embraced with
fore they were incorporated , and by refer:

in its territorial limits all the territory
ing to the great value of the property

withdrawn from taxation in the old coun
now comprising the counties of Laramie,

Albany, and Carbon , in the Territory of
|ty, and included within the limits of the

Wyoming, an area of three and one-half
is newly created counties.

Process was served and the respondents
degrees from east to west, and four de

grees from north to south . Very heavy
appeared and filed separate demurrers to

the bill of complaint. Hearing was had,
expenses, it seems, were incurred by the

county during that year and prior thereto,
in the district court of the territory ,where

greatly in excess of their current means,
the suit was commenced, and the court

Esmore fully explained in the bill of com .
" entered a decree sustaining the demurrers

plaint,which increased the indebtedness
and dismissing the bill of complaint. Im .

to the sum of twenty-eight thousand dol.
mediate appealwas taken by the complain

lars. Other liabilities, it is alleged, were
ant to the supreme court of the territory,

also incurred by the authorities of the
where the parties having been again heard ,

county, during that period, which aug.
the supreme court entered a decree affirm

mented their indebtedness to the sum of
ing the decree of the district court, and

forty thousand dollars in the aggregate.
the present appeal is prosecuted by the

complainant.

Pending these embarrassments the
Two errors are assigned , as follows:

charge is that the legislature of the terri

tory passed two acts on the sameday, to
1. That the supreme court erred in af.

wit, December 16 , 1868,creating the coun-|
firming the decree of the district court

ties, of Albany and Carbon , out of the
sustaining the demurrers of the respond

western portion of the territory of the ents
Jents to the bill of complaint.

complainant county, reducing the area of l 2 . That the supreme court erred in

that county more than two-thirds ; that rendering judgment for the respondents.

by the said acts, creating said new coun - Held , 1. Counties, cities and towns are

ties fully two-thirds of thewealth and taxa - municipal corporations created by the au

ble property previously existing in the old thority of the legislature, and they derive

county were withdrawn from its jurisdic - all their powers from the source of their

tion , and its limits were reduced to less creation , except where the State Constitu

than one-third of its former size, without tion otherwise provides, and that the leg

any provision being made in either of said | islature possesses the power to divide them

acts that the new counties, or either of at their pleasure, and to apportion the

them , should assumeany proportion of the common property and the common bur

debtsand liabilities which had been incur- dens in such manner asto them may seem

red for the welfare of the whole , before reasonable and equitable ; they are the

these acts were passeà .
Imere creatures of the legislative will, and
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their powersmay be enlarged,modified or to have been issued in pursuance of Sec.

diminished at any timewithout their con - 1, Chap. 260, laws of 1874, certifying the

sent, or even without notice . sum necessary, and giving their consent

2. Where no regulations upon the sub- to the borrowing of said sum , and which

ject are prescribed by the legislature the was presented at the next ensuing meet

presumption is, that no legislation was ing of the Board of Eupervisors the lat.

considered necessary, and the rule is that ter, in pursuance of the power conferred

the old corporation owns all the property by $ 1, chap. 855, laws of 1869, and chap.

within its new limits, and is responsible 260, laws of 1874, amending the same,

for all debts contracted by it before the authorized and directed defendant, the

act of separation was passed . Old debts supervisor of thetown of Cornwall, to bor

it must pay without any claim for contri- row said sum of money upon the credit of

bution , and the new subdivision has no said town, and prescribed the form of the

claim to any portion of the public prop - obligation to be given , the timeofmaturi

erty except what falls within its bound- ty, rate of interest, mode of execution

aries, and to all that the old corporation and negotiation , & c. Two thirds of the

has no claim . members of the board did not vote in fa

· Decree affirmed . vor of the resolution and defendant vo

Opinion by Clifford , J. ted against it. The relators requested de

fendant to borrow the money as directed ,

and he refused upon the ground that the

SUPERVISOR. TOWN BONDS.
provisions of $ 2, chap. 855 , laws of 1869,

N . Y . COURT OF APPEALS. as amended by chap. 260, laws of 1874,

had not been complied with . This sec.
People ex rel Atkinson et al, Commis

confers upon the Board of Supervisors
sioner of Highways of the town of Corn .

authority to provide for the use of aban
wall, applts., v. Tompkins, Supr., & c.,

doned turnpike, plank or macadamized
respt.

roads as public highways as well as the

Decided February 1, 1876. improvement of public highways, and the

Section 1, Chap. 855, 0;" he laws of location, erection , repairs and purchase of

1869 as amended by Chap. 260, laws bridges, and provided thatthe vote of two

of 1874 , and Sec. 2 , of the former thirds of the board and that of the super

as amended by the latter act, pro- visor of the town or wardsaffected by the

vides for two separate and distinct debt to be incurred was requisite before a

classes of cases.

The provision of Sec. 1, that the of
résolution directing such a measure could

ficers mustmeet on the first Monday
be passed. This section nowhere refers

in September , is merely directory. " to the preceding section or to any pro

A Board of Supervisors are empow . ceedings under it. The town officers are

ered to name the officer by whom town not named.

bonds. to raise money for road or
Samuel IIand , for applt.

bridge improvements, shall be execu

ted . II. Gedney, for respt.

This was an application for the issuing Held , That the two sections were in

of a mandamus to compel defendant, as tendel to provide for two separate and

supervisor of the town of C , to issue and distinct classes of cases ;uut at two thirds

negotiate certain bonds of the said town vote and the consent of the supervisor

was not necessary when application was
to defray thie expenses of building and re- maDwangand re- imade by the town otficers wder the first

pairing roads. It appeared that, upon a section, and that defendant was not jus

certificate of the town offlcers purporting titied in refusing to issue the bonds.

,

260 locati
on
,

uit te mendo
n
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It was provided by the first sect.on that He was, however, during this time, call

the town officers must meet on the first ed upon to take charge of certain individ

Monday of September. If there was no ual jurors, in addition to his services in

quorum , or the board could not agree, the court, and was obliged in discharging

they could then adjourn , but no such the latter duties to remain with them

meeting could be held after the first Mon - through the night and during such

day of Octol er. There was no meeting days as the court was not in session , for

on the day namer and no adjournment. which latter services he claimed an extra

Themeeting at which the resolution was allowance.

passed was held September 24th . The complaint was dismissed by the

Held , That this provision of the statute court at circuit.

was merely directory, and it was sufficient . On appeal,

that a meeting was held prior to the first Roberts & Strahan, for applt.

Monday of October instead of the day . D . J. Dean , for respt.

specified . Held , That the services rendered were

Held , also, That as the statute author - such as are always performed by the of.

ized the Board of Supervisors to prescribe ficers in atto ndance when it may bedeem

the form of the obligations to be issued, ed necessary , and may be required by the

thename of the officer who was to exe- court, and were incidental to the plaintiff's

cute them was necessarily included , and employment.

the board did not exceed its powers in re - But even if an extra allowance were

quiring defendant to execute the bonds. proper the courts can take no action in the

Judgment of General Term reversed matter, as by law the Board of Supervi

and mandamus issued as directed by ord - sorsmust determine whether there should

er of Special Term . be any extra allowance, and if so , what

Opinion by Miller, J. amount should be allowed ; and without

the action of that board plaintiff can only

demand the compensation which is pro
COURT OFFICER’S SALARY. I vided for his attendance upon the court,

N . Y . SUPREME COURT, GENERAL TER ) , and has no such right to any further corn

FIRST DEPARTMENT. pensation as will enable him to maintain

Cabill, appt. y . The Mavor. & c . ot Now an action for its recovery.

Judgment affirmed .

York , respt.
Opinion by Daniels, J.; Davis, P . J.

As to whether Court Officers are enti- :und Brady, J ., concurring.

tied to extra compensation for the

care of indiviiluul jurors by night

and on days when the court is not TITLE. EVIDENCE.

holding, is for the Board of Super- N . Y . SUPREME COURT,GENERAL TERM.

visors to determine and not for the
FOURTH DEPARTMENT.

courts.

Chadwick, respt., v. Fanner, applt.

Appeal from judgment dismissing com
Decided January, 1876.

plaint at Circuit.

Plaintiff had been summoned by thethe Parol declarations are anmissible as

sheriff to act as court officer and consta- ||
against an alleged vendor , anıl his

ble in the Court of Oyer and Terminer.
heirs and grantees, to prove that the
vendee has vaid the purchasemoney .

In obedience to thesummons he attended | Possession by a vendee is equivalent to

the court and received the regular daily notice of a claim .

allowance for such services. Evidence. liarmless error .
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In 1868, the defendant, John Fanner, We are of opinion that the referee erred

purchased the premises in suit of the heirs in allowing the question putto the witness

of one L . L . had died in 1861. The Chadwick as to the declarations of John

land in suit is 12 acres, and Fanner 's pur- son regarding the character of his posses

chase was 60 acres and included the land sion . But the answer of the witness was

in suit. hardly responsive to the question and as

The plaintiff, John Johnson, claims to nomotion to strike out the objectionable

have purchased the 12 acres in suit of L . testimony wasmade, the objection to the

by a parol agreement of sale, and that he question may well be deemed waived .

lived in a shanty on the land in suit for a We are satisfied that it did not affect the

good many years after his purchase and result.

prior to the death of L . The error became harmless, and affords

The referee found for plaintiff Johnson. no just ground for reversing the judg

The main question on the trial was wheth - ment. The judgment must be affirmed

er the admissions of L . after he had part- with costs.

ed with his title were admissible to defeat Opinion by Gilbert, J . ; Mullin, P J.

the title of defendant which he acquired and Smith , J., concurring .

through L .

Evidence of a witness, Chadwick , was
BANKRUPTCY. EVIDENCE.

received on the trial on behalf of John

son in regard to the declarations o ' John
N . Y . SUPREME COURT,GENERAL TERM ,

FOURTH DEPARTMENT.
son as to his own title and possession .

Farwell & Brazee, for respt.
Ross Lewin as assignee, & c ., respt. v.

Lewis & Gurney , for applt.
Redfield , applt.

Held . That the parol declarations of a
Decided January , 1876 .

vendor of land are admissible in an action Whether there be any evidence at all

by or againsthim , to prove that thevendee
of a fraudulent preference under

has paid the purchase money. The dec
the Bankrupt Act is a question for

the court ; the sufficiency of the evi
larations of Locke, therefore, would have

dence is a question for the jury.
been competent against him . He died The rule as to confidential communi

intestate. The land in controversy de cations between attorney and client

scended to his heirs, and they conveyed it I stated .

to Fanner. Those declarations being evi- ! This action was brought by plaintiff as

dence against Locke in his lifetime, they assignee in bankruptcy, to recover money

are since his decease , evidence against all said to have been received as a fraudulent

who have derived title through or under preference under the Bankrupt act.

him , with notice of the vendee's claim . It The jury gave a verdict for plaintiff.

is very true that parol declarations are in . On the trial the court received in evi

sufficient to destroy a man 's title to land. Idence a letter written to defendant's attor

But when made by a vendor against his neys, under defendant's instructions, to

interest, they are sufficient to fasten a Messrs. Rowley & Parker, under defend

trust upon the legal title in favor of a ant's objection , that it was a privileged

vendee, as against the grantees of such communication between attorney and
deceased vendor, immediate or remote, I client, & c. On the trial evidence was

who took the title with notice of the
given showing that the money defendantclaim of the vendee , and the actual pos- 15

session of the land by the vendee is in law received came from one K , and that it

equivalentto actual notice of such claim was the consideration paid by Kilmer for

whatever it may be. an assignment of a mortgage, and the
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witness was asked, “ Who made the as- Complaint.— Breach of a contract for

signment ?” It was objected to as giving the sale of property and damages therefor.

parol evidence of the contents of a written Answer. — Plaintiff' s failure to perform

instrument. in the payment of the purchase price .

Held , That there was evidence suffi- After having been once or twice on the

cient to warrant the court in submitting day calendar, this cause was setdown per

the case to the jury. Whether there be emptorily for 13th of May, 1875, when,

any evidence is a question for the court; plaintiff defaulting, complaint was dis

whether this evidence is sufficient is a missed.

question for the jury. The default was afterward: opened and

That the letter from defendant's attor- the cause restored to the calendar. The

ney , Reed, to R . & P ., was not such a con - cause being reached December 15 , 1875,

fidentialcommunication between attorney plaintiff soughtto discontinue on payment

and olient as to make the same privileged , of costs.

and the rule as to a privileged communi- l Counsel for defendant asked for a dis

cation similar to the one in suit could missal of the complaint, with costs and

never be invoked to shield a party in vio - extra allowance.

lating the law, and section 390 of the Code ! Complaint was dismissed with costs,

has effectually abrogated whatever privi- and an allowance of $ 1,000.

lege parties may have before enjoyed. Geo . Bell for applt.

The letter from Mr. Reed was properly . Som '. A . Noues for respt.

received. It was written by the direction

of the defendant, and it does not fall On appeal. Held , That plaintiff clearly

within the rule which excludes offersmade did not intend to try the cause on the

pending a treaty for a compromise.
issues raised by the pleadings, and the

Thatthe question asked witness as to complaint was therefore properly dis

theKilmerassignment was competent. It

did not necessarily call for the contents of The order directing the payment of an

& written instruinent. extra allowance, since it affects a substan

Judgment affirmed . tial right, is properly appealable.

Opinion by Gilbert, J.; Mullen , P . J., As the Code now stands, after an

and Smith , J., concurring. answer has been interposed,the courtmay,

in finally disposing of the case , order an

EXTRA ALLOWANCE.
extra allowance (Code, sec. 309), but the

case must appear to be both difficult and

N . Y . SUPREME COURT,GENERAL TERM .
extraordinary.

FIRST DEPARTMENT.
Cases of frequent occurrence which can

Duncan, applt. v. Dewitt, respt. be tried without much labor or prepara

Decided March 6 , 1876 . tion, with the principles of which counsel

Order directing payment of an extra are presumed to be familiar, do not come

allowance since it affects a substan
|within this provision of the Code.

tial right is appealable . These allowances add greatly to the

Extra allowance should be granted only burdens of legal proceedings and should

in cases that are both difficult and be restrained, rather than extended.

extraordinary. This case does not appear in any way to

Appeal from order granting an extra | have been either difficult or extraordinary,

allowance, and from dismissal ofplaintiff 's and clearly is one where no extra allow

- complaint. ance should have been made.
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cost epair, or it right of
injury.

Order directing allowance reversed,and the foundations and superstructure of the

application denied. dam .

Opinion by Daniels, J.; Davis, P . J., The defendant claimed to be the owner

concurring ; Brady, J., concurring in ie - of all the riparian rights on the stream

sult. between the reservoir dam and the pond

of the plaintiff 's paper-mill,under a lease

EASEMENT. DAMAGES. from Ann D . Miller and others; and that

CONNECTICUT SUPREME COURT OF in the exercise of his rights as such owner

! ERRORS. he had built the dam complained of, for

Robertson v .Woodworth .
the accumulation of water for use at his

own miil. Headmitted that the plaintiff
Decided March Term , 1875 .

had the right to maintain and use the

Where a mill-owner has a right to the reservoir dam for the purpose of accu

use of a reservoir and dam , the feelmulating water until wanted for his paper

belonging to a third person , and is

charged with the duty of maintain
mill, and also the right to draw the water

ing the dam , and a riparian pro
from the reservoir pond as he had occa

prietor below erects a dam which sets sion , for the use of his mill. But he de

the water back upon the reservoir nied that theplaintiff was the owner of

dam , he can recover only for the in - the reservoir dam , and introduced evi

jury to his casement. dence by which he claimed to have proved

À diminished benefit from the use of that the fee of the dam was in the said

the reservoir, or an increase of the in
the Ann D . Miller and the heirs of John S .

cost and trouble in keeping the dam

in repair , or an obstruction of the
Miller, the defendant's lessors. And he

plaintiff in his right of repairing, claimed that if the fee of the dam was in

would constitute such an injury. the Millers, the plaintiff could not re

Trespass on the case ; brought to the
cover damages for the setting back of the

Superior Court in New London county,
water against the reservoir dam ,even if

and tried to the jury on the generalissue,
the burden of maintaining it was on the

before Hitchcock, J. Verdict for the
plaintiff. On this part of the case the

plaintiff, and motion for a new trialby the
court charged the jury that if they should

defendant for error in the charge of the
find that the defendant, by means of his

court.
dam , had caused the water to set back

Upon the trial of this cause to the ripon the reservoir
to the upon the reservoir dam in the manner

jury, the plaintiff introduced evidence to
claimed by the plaintiff, the plaintiff was.

prove that he was the owner of a reservoir
entitled to recover damages therefor,even

dam and pond situated upon a stream of
though they should find the fee of the

water called Alewife Brook , in the town
reservoir dam to be in the Millers, pro

of Waterford , and of the land covered by
vided the jury should also find that the

it, together with the right and privilegeof
plaintiff wils charged with the burden of

supplying his paper mill with water from
keeping it in repair.

it ; and that the defendant erected a per- Held , The defendart, as owner of the

manent dam across the stream between servient estate, may niake the fullest use

his paper-mill and the reservoir, and of his riparian rights and gain all possible

thereby wrongfully and injuriously caused profits therefrom , provided he does not

the water of the stream to set back upon thereby hinder, obstruct or disturb the

the reservoir dam and into the stonework plaintiff in repairing and maintaining the

and outlet thereof to the depth of about reservoir dam , does not increase the labor

eighteen inches, and thereby endangered lor cost of such maintenance and ripara
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tion , does not endanger or weaken its In error to the Supreme Court of the

foundation or superstructure, and does District of Columbia.

not in any way diminish the use or conve- This is an action to recover damages for

nience of the servitude of the owner of a personal injury received by the plaintiff

the dominant estate. on the 14th of October, 1871 , in conse

So far then as this hypothesis is con - quence of the defective condition of one

cerned, this action must be deemed to of the streets of the city of Washington .

have been instituted by the plaintiff for The accident occurred on K street east,

an injury to his easement by the owner of and arose from the construction of the

the servient estate as a result of his effort Baltimore & Potomac railroad through

to make an advantageous use thereof ; that street. The road was built by per

and it is not sufficient to enable the plain - mission of the corporation, and authority

tiff to recover, that he should prove, sim - was given to the road to change the grade

ply, that the defendant had set the water of the streets according to a plan filed .

back upon the reservoir dam ; but hemust In making this change a deep pit or exca

also prove thathe was thereby disturbed vation was made, into which the plaintiff

in the enjoyment of his ea sement, or hin fell. The injury to the plaintiff, the de

dered or obstructed in the exercise of his fective condition of the street, and the

right of reparation and maintenance, or negligence of those having it in charge,

that the labor and cost thereof had been are not under consideration . These ques

increased , or that the foundations or tions were submitted to the jury, and the

superstructure of the dam had been en - jury found the issue upon each of them in

dangered . | favor of the plaintiff. The verdict of the

Inasmuch as the charge to the jury jury, by which they awarded to the plain

based the plaintiff's right of recovery tiff the sum of three thousand five hun

merely upon the fact that the burden of dred dollars as damages, besides his costs,

maintenance and repair rested upon him , and the judgment thereon , were set aside

irrespective of the question whether the by theGeneral Term of the district, and

defendant had increased that burden or judgment ordered in favor of the defend

had disturbed him in the use and enjoy- ant. From this judgment the presentwrit

ment of his easement, we think there of error was brought.

should be a new trial. Themunicipal corporation, “ the Dis

Opinion by Pardee, J.; the other judges trict of Columbia," was organized under

concurred . the act of Congress of February 21st,

1871. ( 16 Stat. at Large, 419.)

MUNICIPAL CORPORATION The first section of the act creates a

LIABILITY FOR NEGLIGENCE. municipal corporation by the name of the

U . S. SUPREME COURT. District of Columbia , with power to sue,

William Barnes, plff. in error . y . The be sued , contract, have a seal, and “ exer

District of Columbia . cise all other powers of a municipal cor

Decided March; 1876 .
poration , not inconsistent with the laws

and Constitution of the United States,

A municipal corporation is liable for
and the provisions of this act.”

injuries arising from the neyligent

construction of a work by one of its .
| By section second the executive power

subordinate departments, although it is vested in a governor, to be appointed

may not have the power to appoint, by the President, with the consent of the

remove, or control the officers con - Senate, and to hold his office for four

stituting such department, years. Bills passed by the council and
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house of delegates were to be presented to its first section declares it to be a body

him for approval or rejection . corporate, not only with power to contract,

A secretary of the district is also pro- to sue and be sued, and to have a seal,but

vided for, whose duties are specified . The also that it is a body corporate formunici

legislative power in the district is vested pal purposes, and that it shall exercise all

in two bodies, a council and house of dele other powers of a municipal corporation

gates, called a legislative assembly, which not inconsistent with the Constitution

power it was in the 18th section declared and laws of the United States and the

should “ extend to all rightful subjects of provisions of this act. (16 Stat., p . 419.)

legislation within saià district, consistent The full text of section 37 is as follows:

with the Constitution of the United “ Sec. 37. Aizd be it further enacted ,

States and the provisions of this act." That there shall be in the District of Co

It is enacted that the President, with lumbia a board of public works, to consist

the consent of the Senate, shall appoint a of the governor, who shall bepresidentof

board of health , consisting of five persons, said board ; four persons, to be appointed

whose duties are pointed out. The sala by the President of the United States,by

ries of the governor and secretary are and with the advice and consent of the

prescribed , and are to be paid “ at the Senate, one of whom shall be a civil en

Treasury of the United States.” The sal- gineer , and the others citizens and resi

aries of the members of the legislative as- dents of the district, having the qualifica

sembly are prescribed , but it is not de- tions of an elector therein ; one of said

clared where or how , or by whom they board shall be a citizen and resident of

shall be paid , unless they are included Georgetown , and one of said board shall

in the general terms of section thirty - be a citizen and resident of the county

eight. outside of the cities of Washington and

By the 37th section it is provided that Georgetown. They shall bold office for

there shall be a “ board of public works, the term
heasboard of Dublic works the term of four years, unless sooner re

to consist of the governor and four other
moved by the President of the United

persons to be appointed by the President,
States. The board of public works shall

with the consent of the Senate, who shall have entire control of and make all re

have entire control of and make all regu . lations which they shall deem necessary

lations which they shall deem necessary for keeping in ifor keeping in repair the streets, avenues ,

for keeping in repair the streets, avenues,nues. alleys, and sewers of the city , and all oth

and alleys and sewers of the city, and all er works which may be entrusted to their

other works which may be entrusted to charge by the legislative assembly or Con

their charge by the legislative assembly or gress.

Congress.” They are also required to dis- “ They shall disburse upon their war

burse the money collected for such pur- rant all moneys appropriated by the Uni

poses, and to make an annual report of ted States or the District of Columbia, or

their proceedings to the legislative assen - collected from property-holders, in pur

bly , and to furnish a duplicate of the same suance of law , for the improvement of

to the governor. streets, avenues, alleys, and sewers and

The charters of the cities of Washing. roads and bridges,and shall assess in such

ton and Georgetown are declared to be re- manner as shall be prescribed by law , up

pealed , except that they are continued in on the property adjoining, and to be spe

force for certain specified purposes, not cially benefitted by the improvements au

necessary to be here considered . thorized by law and made by them , a reas

The statute creating this corporation in onable proportion of the cost of the im

ornor.
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provement, not exceeding one-third of 2. That the board of public works was

such cost , which sum shall be collected not an independent body, and that its

as all other taxes are collected. proceedings, in the repair and improve

“ They shall make all necessary regula - ment of the street, out of which the ac

tions respecting the construction of pri- tion arose, are the proceedings of the mu

vate buildings in the District of Colum - nicipal corporation .

bia,subject to the supervision of the leg | It makes no difference that themunici

islative assembly. pality had not the power to appoint or re
“ All contracts made by the said board of move or control its members,the act creat

public works shall be in writing and shall ing the corporation intended to make it a

be signed by the parties making thesame. portion of the corporate body.

and a copythereof shall be filed in the of- |
Judgment reversed and cause remand

fice of the secretary of the district ; and ed with directions to affirm the judgment

said board of public works shall have no
of the Special Term upon the verdict.

ser to make contracts to bind said dis- Opinion by Hunt, J.; Swayne, Strong,

trict to the payment of any sums of Field ,and Bradley , J. J., dissent ; the two

money except in pursuance of appropria - latter upon the ground that the district

tionsmade by law , and not until such an should notbe responsible for the neglect

propriations shall nave been made. Au and omissions of officers whom it has no

contracts made by said board , in which power to selector control.

any member of said board shall be person

ally interested, shall be void , and no pay

ment shall be made thereon by said disul EXAMINATION OF WITNESS.

trict, or any officers thereof. On or N . Y . SUPREME COURT, GENERAL TERM .

before the first Monday in November of FIRST DEPARTMENT.

each year they shall submit to each branch Abraham Hewlett, respt. v . Samuel A .

of the legislative assembly , a report of Wood et al., applts.

their transactions during the preceding Decided January, 1876 .

year, and also furnish duplicates of the
same to the governor. to be by him loid A party in whose behalf a witness is

examined under the provisions of
before the President of the United States

the Revised Statutes allowing the ex

for transmission to the two houses of Con amination of witnesses for the pur

gress ; and shall be paid the sum of two pose of perpetuating their testimony,

thousand five hundred dollars each an cannot properly file the deposition

nually.” until the examination of the witness

is completed , although the Judge
Held , 1. That a municipal corporation may have subscribed and certified it.

is liable for an injury to an individual The Judge before whom the examina

arising from negligence in the construc tion is had may limit the cross-ex

tion of a work authorized by it ; buta amination in order to prevent its un

distinction is to be noted between the lia . necessary continuance for the pur

bility ofmunicipal corporationsmade such pose of annoying the witness.

by the acceptance of a village or city char- Appeal from orders denying motions

ter, and in voluntary quasi corporations madeto suppress a deposition .

known as counties, towns, and school dis- The motions were made on behalf of

tricts ; the liability of the former is great- the defendant, Samuel A . Wood, to sup

er than that of the latter, even when in - press the deposition of the defendant

vested with corporate capacity and the Samuel Wood, for the reason that the

power of taxation. cross-examination had not been completed
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at the time when it wascertified and filed . How ., 193), but no such objection as that

The deposition was taken under the pro- wasmade before the parties last separated,

visions of the Revised Statutes for per- and it consequently could not have been

petuating the evidence of witnesses. 3 considered or acted upon by the justice in

R . S., 5th ed., 681 - 3. this case .

The witness was aged, feeble, and in - The deposition of the witness should

firm , and when last cross -examined re- not be suppressed nor set aside, but it

quested to be excused, apparently because should be completed in conformity to the

he could no longer endure the effort re- understanding on which the parties acted

quired in understanding and answering when they were last before the officer.

the questions propounded to him . The So ordered , costs to abide event.

right to cross-examine the witness farther Opinion by Daniels, J.; Davis, P . J .,

was not abandoned or surrendered , but a concurring.

day was fixed for the further cross-exami

nation of the witness. On the day to DOWER. RELEASE OF.

which the further hearing of the testi
SUPREME COURT OF PENNSYLVANIA .

mony was postponed, and upon several

subsequent adjourned days, the witness
Campbell et al. v. Hammett.

was unable to be present, so that the ex Decided January 17, 1876.

amination could proceed. Finally it was An agreement releasing a married

agreed between counsel that the matter be woman 's right of dower made after

adjourned over until a day when the phy
marriage, will be declared void in

sician of the witness should give informa
equity ,where it appears to be a fraud

tion to his counsel that the witness was
upon her rights, unequal and unjust,

and executed under suspicious cir
able to proceed with the examination, of

cumstances.

which day the parties should have notice.
| Before the jurisdiction of the Orphans'

On the 11th of May, 1875 , the day Court has attached such a proceed

preceding the date of the last arrange ing is properly brought on the equity

ment, the deposition was subscribed and side of the Common Pleas.

certified by the Justice before whom the Certiorari from Nisi Prius. In equity.

proceeding was pending, and on the fol This was a bill in equity brought by

lowing 21st day of May was filed with the the widow of testator against the execu

clerk. tors, asking a decree to avoid : 1st. An

E . T. Schenck for respt. alleged agreement of Mrs. Hammett re

Abraham Wakeman for applts. linquishing her right of dower, & c.,dated

Held , That the statute under which the day of her marriage, but executed

this examination was had contemplates its after the marriage. 2d. Another agree

completion before it can be subscribed by ment subsequently made, reciting the first

the witness or certified by the officer tak - agreement, agreeing to accept $ 1,200 per

ing it. These are both acts which must annum in lieu of all claim on her hus

be performed before any right to file it can band 's estate, and praying that said ex

exist. That a party has no right to use ecutors might be enjoined from setting

the privilege of cross-examination for the up the said agreement in bar of her rights

purpose of simply annoying , exhausting, as widow , & c . The testator in his will

or perplexing the witness, and that when having relied upon the validity of the

that may appear to be the object the court agreements had made no provision forprevent it by closing things interfere and her. ements had made no

prevent it by closing the examination (47 ! This case was referred to Hon. James



NEW YORK WEEKLY DIGEST. 205

Thompson, late Chief Justice, who re bankruptcy has been duly adopted

ported in favor of complainant's equity : and confirmed , the debtor may have

1st. Because the first writing wasmade an attachment quashed thatwas is

after marriage. 20. Because the last
sued against his property before the

commencement of the proceedings in
agreement incorrectly recites the first,and

bankruptcy, for the debt is thereby
was not read to her at the time of execu

extinguished .
tion , that she was in ignorance of its con - ||

On the 4th of November, 1874 , theap
tents, and it was manifestly unequal and

" pellant sued out of the Court of Common
unjust, the husband' s estate exceeding

Pleas an attachment, on mesne process,
$ 1,000,000.

against G . N . Mackenzie , C . B . Macken

Objection was made that this case was
zie, and C . T . Mackenzie, partners in

exclusively within the jurisdiction of the
trade, which was returned by the sheriff,

Orphans' Court. The master decided that 52
that “ laid as per schedule.”

the Court of Equity was the proper tri
| The defendants, at January Term ,1875 ,

bunal,and that the functions of the Or
moved to quash the attachment, for vari

phans' Court were not in anymanner in
ous reasons assigned, and afterwards, on

fringed by the proceeding , and reported a
the 25th ofMay, 1875 , filed a specialplea ,

decree in accordance with complainant's
alleging that the defendants were duly

prayer, which report and exception and
adjudicated bankrupts upon the 5th of

agreement was confirmed by the court at
December, 1874 , upon the petition of

Nisi Prius.

their creditors, filed the 25th of Novem
The executorsappealed .

ber , 1874 ; that after said adjudication, a

Held , Themarriage settlement was post meeting of the creditors of said defend

nuptial, and most probably was dictated ants was duly called , under the amenda

by Mr. Hammett himself. The second tory act to the National Bankrupt Act,

writing misrecited the first in important section 17 ,approved June 22, 1874 ; that

particulars. We think Mrs. Hammett at said meeting, at which plaintiff,

was not bound by either. although present, took no part, and did

We concur with the master that the not vote upon or sign the resolution, a

Court of Common Pleas had jurisdiction resolution for composition of the debts of

of this bill. It in vclved no questions of said defendants for twenty -five per cent.

settlement and did not touch the estate of cash was duly passed and confirmed ,under

Mr. Hammett, except in its consequences, the provisions of said act, and the state

as the conveyance may attend any other ment required by said act was duly pro

proceeding or action in the Common duced , and therein the names, address,

and amountof the debts of said plaintiff

Decree affirmed. was duly sworn in said statement; that

Per curiam opinion . said resolution and statement were duly

presented to the Judge of the District

Court of the United States for Maryland
BANKRUPTCY. COMPOSITION.

District, and said court duly caused said

ATTACHMENT.
resolution to be recorded, and the said

COURT OF APPEALS OF THE STATE OF statement to be filed ; that the amount of

MARYLAND. money properly due said plaintiff under

said proceedings for composition, wasduly
John M .Miller v.George N . Mackenzie.

tendered to him , and byhim refused ; and

13 N . B . R ., 496 .
|all the other creditors have accepted said

After a resolution of composition in propositions, and been paid .

Pleas.
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It was agreed by the counsel for the The grade of said street was established

plaintiff and defendants in the court be- in 1853, and said grade was changed and

low , that the motion to quash should be a new grade there for established in 1867.

set down for hearing upon a statement of After said change of grade, and after May

facts, substantially the same as those em 31st, 1872, said street was regulated and

bodied in the plea, and which we deem it, I graded in conformity with such new

therefore, unnecessary to recite . grade, the expense of so regulating and

Whereupon the court, on the 22d of grading said street was assessed by the

May, 1875 , ordered that the attachment Board of Assessors upon the property

be quashed, from which order the plaintift benefited thereby ; and the damage to the

appealed . land of therelator by reason of the change

Held , That the composition proceedings or alteration of the grade of said street,

extinguished plaintiff's debt, and that the and the regulating and grading thereof

attachmentmust fall to the ground . according to said new grade, assessed at

Order affirmed. $ 1,888.

Opinion by Bowie, J. The assessment lists, including and

containing said award or assessment of

damages, were transmitted to the Board

MANDAMUS. of Revision and Correction of Assess

N . Y .SUPREME COURT - GENERAL TEIM . ments, February 11th , 1874 ; and on

FIRST DEPARTMENT. March 26th, 1874 , said assessment lists

were returned by said Board of Revision
The People, & c., ex rel., Ferdinand

and Correction of Assessments to the
Kurzman, applt. v . Andrew H .Green and

Board of Assessors, with directions to

others, composing the Bureau of Re
them “ to omit the assessments for and

vision and Correction of Assessments, and

the Board of Assessors of the City of New
awards of damage by reason of change of

grade,” for the alleged reason that the
York .

Board of Assessors had no power to in

Decided March 6 , 1876 .
clude the sums awarded to the relator

Jurisdiction of Central Park Com - and others in said assessment lists, or to

missioners. make the said award.

The owner of land at the time the The relator asks for a writ of man

change of grade is in fact completed
damus compelling the Board of Revision

is the person who is damaged , and is

the person entitled to the award for
|and Correction of Assessments to receive

damages done to property by a
aland enter the title of the assessment list

change of grade. for regulating and grading 123d street

Appeal from order of Special Term de
from Mount Morris Square to Eighth

nying mandamus. Avenue, in the City of New York , asduly

The relator is the owner of a house and counti
se and confirmed, as of the 15th March , 1874 .

lot of land on the northerly side of 123d
Ard that the Board of Assessors retain

street, New York City, between 6th and
without amendment or alteration the

7th Avenues. The building upon said
awardsmade to this relator for damages

lot of land was erected after the grade of Cone
of doneby reason of the change of grade of

said street was established in 1853, and in
said street, and that the amount allowed

conformity with such established grade to thi
Ito this relator for damages be included

and before the change of grade in 1867. and allowed in and by said assessment list.

The said house and lot of land were The following questions were raised by

purchased by the relator in May, 1872. ! the appeal:
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1. Whether the Commissioners of Cen - | On an indictment charging a felony ,

tral Park had jurisdiction to alter the the jury may acquit of the Felony ,

grade of 123d street at the point where and convict of the constituent mis

the appellant's dwelling house had been demeanor.

erected. Error to the Quarter Sessions of

2d. Whether the appellant is entitled Alleghany Co.

to damage, he not being the owner of the The defendants were indicted on a

property at the time the change of grade single count for a feloneous assault. Plea

was determined upon by the Park Com - non cul. et de hoc ; similiter and issue.

missioners. Verdict, “ guilty of an assault.”

Kurzman & Yeaman for applt. A motion in arrest of judgment, on the

Hugh L . Cole for respts.
ground that the indictment for a felony

Held , Wethink the Commissioners of
did not warrant a conviction for misde

Central Park had full jurisdiction to alter
meanor, having been overruled , the de

the grade of 123d street at the point
# fendant took this writ of error, assigning

where the appellant's dwelling house had to
hod for error theoverruling of themotion and

been erected , and that the provisions of
s of the entry of judgment on the verdict.

section 3, chap. 52 of the laws of 1852, |
1859 leld , That the common law rule that

in respect to the estimate of loss and
upon an indictment for a felony, there

damage sustained by reason of such can be no conviction for a misdemeanor

change of grade are applicable to this case .
no longer exists in Pennsylvania .

That the time within which the Board
Judgment affirmed.

of Revision had to act had expired .. .
Opinion by Paxon , J.

That the owner of the property in 1967,

when the new grade was established , is
JURISDICTION .

not the person entitled to the award, as
U . S. SUPREME COURT.

the change of grade had not been com
Magdalena A . Zeller, et al., p ? ffs. in

pleted. It is impracticable, we think,

properly to ascertain and determine such
error, v . Edgar A . Switzer, defts. in

error.

damage, until the change in the grade be

in fact completed . And it seems to us
| Decided January, 1876 .

quite apparent that no damage within the To give this court jurisdiction to re

contemplation of the law is done until view the decision of a State Court,

that event occurs ; and that if the action the judgment of the latter must be

of the Park Commissioners had never final.

been carried into effect by an actual In error to the Supreme Court of the

change, it is clear there would have been State of Louisiana.

no loss or damage sustained .
This action was brought upon a bond

The order below should be reversed , and given to release the steamboat Frolic from

the writ of mandamus granted .
The defendantsOpinion by Davix , P . J .; Daniels and a provisional seizure.

Brady, J. J., concurring.
answered the petition November 25,

1870, setting up several defenses, and ,

INDICTMENT. FELONY. MISDE
Dec. 5 , 1870, filed a peremptory excep

tion . The court below upon hearing sus
MEANORS.

tained this exception, and gave judgment

SUPREME COURT OF PENNSYLVANIA . in favor of the defendants. The defenses

Hunter et al, v . The Commonwealth . set up in the answer were not passed

Decided November 15, 1875. 'upon .
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reve

From this judgment an appeal was quantity of dry weeds and rubbish which

taken to the Supreme Court, where a had been pulled up and deposited the pre

judgment was entered as follows: viousautumn by the company's workmen

“ On appeal from the second judicial on the roadway between the track and the

court, parish of Jefferson , it is ordered and plaintiff's fence. The fire thus reaching

adjudged that the judgment of the lower the fence destroyed a few panels thereof,

court be set aside ; that the exception be and thence, impelled by a strong wind ,

overruled ; that the case be remanded to burned across two dry grass fields to an

be proceeded with according to law , and other fence, which communicated the fire

that theappellee pay costs of appeal.” to a tract of woodland inclosed by it. The

To reverse this judgment the present distance between the railroad and the ad

writ of error has been prosecuted , and a joining fence was five or six feet, and from

motion is now made to dismiss the writ the railroad to the woodland six hundred

because the judgment is not final. leet.

Held , The judgment was not final. There was also evidence for the plain

The State Supreme Court having merely tiff that this engine, about a mile west of

rsed the judgment, the inferior court this farm , was on that day throwing out

must now proceed further. an unusual number of sparks, and was

Writ dismissed kindling fires along theroadside at every

hundred yards. On the other hand , the
Opinion by Waite, C . J.

defendants proved that the engine was

provided with a spark -arrester as good as

NEGLIGENCE. REMOTE AND any then in use, and called two stack in

PROXIMATE CAUSE . spectors, who testified that the engine on

that day started from Philadelphia and
SUPREME Court of PENNSYLVANIA .

arrived at Harrisburg with its spark-ar
Pennsylvania Railroad Company, v .

rester in perfect order. The defendants,
Hope.

in three distinct points, asked the court

Decided February 7, 1876 . to charge that there was no sufficient evi

In an action against a railroad for dence of negligence on their part as to

negligently firing plaintiff ' s wood - either the rubbish ur the roadway or the

land, whether or not the injury was condition of the engine : and, in th

the direct natural consequence of de

fendant' s negligence, is a question
last point, asked the court to instruct the

for the jury.
jury as matter of law , that

“ The sparks emitted from the engine
Error to the Common Pleas of Chester

and the fire thereby caused upon the line
county.

of the defendant's roadway, were not the
Case, ex delicto , by Hope against the

proximate cause of the burning of the
Pennsylvania Railroad Company fordam

fence between the pasture land and the

ages caused by the negligent firing of his
woodland, or of the woodland itself, both

property by the defendants. Plea , “ Not
the fence and the woodland being at least

guilty.”
six hundred feet distant from the place

The facts were these : The plaintiff was
where the fire originated .” .

the owner of a farm through which the
The court below declined to affirm these

railroad passed east and west. On the
points, and left it to the jury to say wheth

morning of March 18 , 1873, immediately ler the burning of the woodland, an I of the

after themail train had passed west, fire fence inclosing it, was the direct natural

was discovered at the end of a cross tie of consequence of the defendant's negli

the track ; thence it spread to a small( gence.
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Verdict and judgment for the plaintiff rods long, being the easterly end of a farm

for the full amountclaimed, to which the known as the “ Cross -lot,” with damages

defendants took this writ of error, assign - for withholding the same. Plaintiffs

ing for error the answers to their points claimed that the easterly boundary of

and the charge of the court. their farm is a fence which was erected in

Held , That the question of the proximi- 1812 by one T.,who was then in posses

ty of the injury to the original cause was sion , and that he cultivated the land up

a question of facts peculiarly for the jury. to the fence. The evidence showed that

How near or remote each fact is to its the fence was erected to protect a crop of

next succeeding fact, in the concatenation wheat which T . had planted upon the

of circumstances from the prime cause to land in controversy , and that this land

the end of the chain of facts,which is im - continued until in 1866 in the actualpos

mediately linked to the injury, necessarily session of T . and his grantees as part of

must be determined by the jury. These the Cross- lot farm , and that for upwards

facts or circumstances constitute the case of fifty years the adjoining owner had

and depend upon the evidence. The jury occupied up to the fence. In 1820 the

must determine, therefore, whether the fee of the farm was conveyed to T . by a

facts constitute a continuous succession deed which described it as then in the

of events so linked together that they be- Ipossession of T ., and stated the east

come a natural whole, or whether the erly boundary to be “ the east line of the

chain of events is so broken , that they be- Montressor Patent, as the same ought to

come independent,and the final cause can - be established .” It was also proved on

not be said to be the naturaland probable the part of the plaintiffs that in 1814 one

consequence of the primary cause, the v . 0 . owned the Cross-lot farm and lived

negligence of the defendants.
on it, and one B . owned the farm now be

Per curiam opinion .

longing to defendant, and was in posses

sion of it seven years. That each agreed
EJECTMENT. EVIDENCE. to keep one-half of the fence in repair and

N . Y . COURT OF APPEALS.
did so. In 1866 defendant tore down the

old fence and erected a new one to the
Jones et al. applts. v. Smith , respt.

westward of it, on what he claims to be

Decided February 22, 1876 .
the true line of the Montressor Patent,

In an action of ejectment, evidence cutting off the land in dispute. Defend

tending to show an acquiescence in ant proved that the new fence was on the

and practical location of a boundary try
? true easterly line of the Montressor Pat.

line for more than twenty years is

admissible, although such line is not
moment. Plaintiffs contended that the di

the true line described in plaintiff's vision li
intiff's vision line had been established by prac

grant. tical location , and the old fence must be

A witness being interrogated as to a regarded as such line, whether on thetrue

conversation with B ., and B . being line of the patent or not. The complaint

called , testified to a particular con - was dismissed on the ground that as the

versation with witness, the witness deeds under which the plaintiffs derived

can be recalled to deny specifically title

the alleged conversation testified to
title, declared the easterly line of the farm

by B .
to be the easterly line of the Montressor

patent, as the same “ ought to be estab
Thiswasan action of ejectmentbrought

| lished .” This was an admission that the
by the ancestor and intestate of the plain - line was not established , and by implica

tiffs, in his lifetime, to recover a strip of tion , that the fence was not on the true

land about twenty rods wide by seventy line.

In an acto show anion of a bou
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R . L . Hand for applt. Error to Common Pleas of Union coun

Robert S. Hale for respt.
Ity .

Held , error ; that the evidence of acqui- Assumpsit by Shriner on a note drawn

escence in the fence as a boundary line May 11, 1871, at three months, by the

should have been submitted to the jury ; firm of Young & Worth to the order of

that the jury might have found from the G . W . Minsker, and by him endorsed to

evidence a practical location of a line be- R . T . Barber for value before maturity.

tween the two farms, and a possession of Barber was one of the firin of Young &

more than twenty years in pursuance of Worth, which firm became insolvent be

such location. fore the maturity of the note ,and was

On the trial V . 0 . was interrogated as dissolved ; a bill for an account was filed

to conversations with one B ., and denied and a receiver appointed . The note was

that B . had ever claimed that the fence not paid atmaturity, and was duly protes

was not on the true line. B . was after- ted. In May, 1873, Barber endorsed it

wards called and testified to a particular to Shriner, who brought suit on it in the

conversation with V. O . as to whether the court below . It did not appear that Bar

fence was a division fence. V . 0 . was ber was personally insolvent. The note

then recalled by plaintiffs, and they had been discounted by Barber out of his

offered to disprove by him the alleged con - own funds, and there was no evidence that

versation with B ., and to contradict B . in Shriner knew that Barber was a member

that respect. Defendant objected on the of the firm .

ground that V . 0 . had been fully exam - Upon the trial the plaintiff, after proof

ined . The objection was sustained and of the note, offered it in evidence ; the

exception taken. Defendant urged that defendants objected on the ground that

the effect of the acts of acquiescence Shriner, being an endorsee after maturity ,

proved was destroyed by this evidence of could not sue on it in his own name. Ob

B . jection overruled, and note admitted.

Held , That the court in excluding the The defendants offered to prove that

re-examination of V . 0 . must have as- Barber was a member of the firm of Young

ed that such evidence had been in sub - & Worth , and that the partnership had
stance denied by V . 0 ., otherwise the re

e become insolvent, and had been dissolved
fusal was error, and if denied it was a

question for the jury.
before the maturity of the note , which

Judgment of General Term reversed , offer was refused.

and new trial ordered . şi Verdict for the plaintiff and judgment

Opinion by Rapallo, J . thereon , to which defendants took the

writ, assigning for error the admission of

NEGOTIABLE PAPER. the note in evidence, and the rejection of

SUPREME COURT OF PENNSYLVANIA.
defendant's offer.

Young & Worth v. Shriner. Held , The note is admitted to have

Decided February 7, 1876 .
been good in the hands of Minsker, the

payee , and was taken from him by Barber

It is not competent for the maker of a for a full consideration paid outofhis indi

promissory note to set up, as a de- vidual funds. Though Shriner took the

fense to a suit by an endorsee for

value after maturity, any equities
note after it was overdueand protested , it

existing between themaker and an in - waswithout notice that Barberwas a part

termediate endorsee. not connected ner of Young & Worth. There was no

with the transaction between the orig - thing to put him on his guard , and no

inal parties. want of consideration or of equity to af

su
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fect his right of recovery. The general nied , and the court submitted the case to

state of the accounts of the partnership the jury, charging that if the assured

was, therefore, not a ground of defense. answered falsely any question in the ap

Judgment affirnied . plication, whether he knew this answer to

Per Curiam opinion . be false or not, the policy was void .

John H . Bergen for respt.

PRACTICE. NEW TRIAL. Joshua M . Van Cott for applt.

N . Y . COURT OF APPEALS.
Held , That the refusal to take the case

Boos, respt. v . The World Mutual In
from the jury was not error, that it was

a question of fact for the jury to deter
surance Company,applt.

mine whether the diseases proved were

Decided February 22, 1876. severe within the meaning of the policy,

Whether or not a disease is “ serious” and whether the sunstroke was within

within the meaning of a life insur seven years.

ance policy is a question of fact for A motion was made for a new trial on

the jury .
the judge's minutes, which was denied .

The General Term has no power to set

aside a verdict as against the weight
Defendant claimed that the General

of evidence upon an appeal from Term erred in holding that it could not

the judgment only. A motion for set aside the verdict as against the weight

that purpose can only be made at of the evidence, the appealbeing from the

Special Term or Circuit, and must judgment only .

be brought up on an appeal from the Held , no error : That the appeal

order thereon .
brought up questions of law only (Code,

This was an action upon a policy of life $ 348) ; that the only mode in which the

insurance brought by plaintiff as assignee General Term could acquire jurisdiction

thereof, and to recover back an annual to review a case upon the facts when the

premium paid by said assignee after the trial is by jury, is by an appeal from an

death of the assured , but before it was order granting or refusing a motion for a

known to plaintiff or defendant. The de- new trial on the evidence, which can only

fence was a breach of warranty in that be made at the Circuit or at Special Term .

that the deceased answered falsely certain (Code, $ 265.)

questions in the application . Among On trials by jury the only subjects of

others were two questions, one whether he exception are rulings at the trial. A mo

had had any of certain specified diseases, tion for a new trial is a proceeding subse

“ or any serious disease,” and another quent to the trial, and an order made

whether during the last seven years he thereon is reviewable only by appeal.

had had any severe sickness or disease, Judgment of General Term , affirming

both of which were answered in the nega - judgment for plaintiff on verdict, affirmed .

tive. The application was made in 1870,
Opinion by Rapallo, J .

evidence was given that in 1865 the de

ceased had an attack of pneumonia which

lasted ten days, and that in 1863 or 1865
PRACTICE . AMENDMENT.

he had a sun stroke which laid him up N . Y. COURT OF APPEALS.

for a few days. Neither of these diseases In re Petition of Ingraham .

were mentioned in said questions. De Decided February 25, 1876 .

fendant's counsel moved for a non - suit on
Upon a proper showing this court will

the ground that the answers to these ques order its remittitur amended so as

tions were proved false. This was de- ! to state that the order of affirmance
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is without prejudice to an applica- Shaw , respt. v. The Republic Life In

tion by the appellant to the court surance Company, applt.

below to re-open the case.
I Decided January, 1876 .

This was a motion by the petition- |
An agreement to issue a policy of life

er for the amendment of the remit
insurance is good , although the pre

titur so as to allow him a re-hearing|
mium was paid by note, and the

in the court below , or to renew his note was notpaid at maturity,where

application (which was to set aside an the policy contains no condition

assessment) on further proofs. Themo. avoiding policy unless the note is

tion was founded upon affidavits to the paid .

effect that the defect of proofupon which In 1868 the Hahneman Life Insurance

this court based its judgment of affirm - Company insured the life of plaintiff ' s

ance could be supplied , and that the husband for $ 2 ,000 , and the policy was

point upon which the case was decided in for plaintiff 's benefit, and up to Septem

this court was not taken in the court be- / ber. 1872. plaintiff ' s husband paid the

low . The case was decided in the court premiums thereon , when , in that year he

below on the ground that the land claimed nogle
neglected to pay, and the policy, by its

by the petitioner, and through which a terms. lapsed . In the fall of 1871 the

sewer had been constructed, had been Hahneman Life Insurance Company sold

dedicated to the public. When the case out to defendant, and defendant reinsured

came to this court the point was taken all their risks.

that the proofs failed to show that any In November. 1872, after plaintiff 's

part of the sewer was on the land claimed policy had lapsed . M . & Dev . à general

by the petitioner , or that the owner of the
the and local agentofdefendant, called at the

land had not consented to its being placed house of plaintiff 's husband and wanted

there. This point was found to be well him to take a new policy in defendant.

taken , and the question of the dedication
saying that they were engaged in taking

of the land as a street was not raised orlup old policies in the H . Co. and reissuing .

passed upon by this court.
new ones in defendant. M . told plaintiff' s

Held , That it is beyond the province of husband that his policy in the H . Co.had

this court to grant the amendment de- lapsed , and that he would try and get de.

sired , but as it is proper that the peti fendant to issue a new one,and plaintiff 's
tioner should have an opportunity to put husband then gave M . his note for $ 56.00 .

his case in such shape as that the question
that the question and signed an agreement, forms for which

of dedication may be passed upon, or
M had, as follows, viz :

dered that the remittitur be amended so
“ Received November 26, 1872, of R . B .

as to show that this question was not Shaw , policy No. 2 .705, issued by H . Co..

passed upon , and to state that the affirm
& c., now in force, dated , & c., for amount

ance of the order is without prejudice to

an application by the appellant to the
$ 2,000, annual premium payable on Sep

court below to re-open the case and allow tember 8, each year, in exchange for

the parties a rehearing on further proofs, which the R . Co. (defendant) will issue

or, if the petitioner desires, to a new ap - its policy of same amount and deliver

plication .
same in a reasonable time, and in the

Per curiam opinion .
meantimekeep the insurance good .

F . E . M .,

LIEE INSURANCE. AGREEMENT. Special Agent, & c .”

The insured, S ., then gave M . his note
N . Y . SUPREME COURT,GENERAL TERM , for $ 56.00 .

Fourth DEPARTMENT. | The defendant's policy was a few days
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later sent to De V ., in pursuance to above . MECHANICS' LIEN .

De V . refused to deliver same to plaintiff N . Y . SUPREMECOURT,GENERAL TERM - . .

or her husband, and plaintiff and her hus FOURTH DEPARTMENT.

band offered to pay thenote . The insured
Nellis, respt., v. Bellinger, applt.

at this time was sick, and in the fall of
Decided January, 1876 .

1873 died of consumption .
When the owner of land permits the

There was a judgment for plaintiff for |
construction of a building on his

$ 2,000 , & c .
land occupied by another, and for

M . was the general agent for defendant another's benefit, the statute permits a

in this State, and was particularly en lien by a mechanic or person furn

gaged in taking up the old H . & Co. poli ishing material.

cies.
One B . was the owner in fee of40 acres

Lyman & James for applts. of land, and about 15 years ago gave to

E . W . Gardner for respt. his son the use of said 40 acres so long as

Held , That the agreement above was he should use same and pay taxes. The

properly considered by the judge at cir - son proceeded to erect a dwelling house

cuit as constituting an agreement binding thereon, and plaintiff performed work on

upon detendant to issue to Shaw a new the house and thereafter regularly filed a

policy. Such an agreement constituted in mechanic 's lien thereon for such labor.

and of itself in legal effect from its date a The father, B ., it was proved , lived near

policy of insurance, or imposed upon the the house in question, frequently assisted

defendant the duty of issuing a policy in its construction, knew that plaintiff

thereon in proper form . It had no con - was working on it, and in fact was around

nection with the H . Co. policy. The old the house nearly every day. The son

policy may have constituted an induce - made all the contracts for labor in his

ment, but not in any sense a considera- own name, & c ., and the son hired plain

tion. The consideration for the new tiff and plaintiff charged his labor to the

policy was the note of S., and it must be son .

held that this note was received in pay There was a judgment for the plaintiff.

ment of new premium . This note was | Earl, Smith & Brown for applt.

made at the sime time as the agreement, | J. A . & A . B. Steele for respt.

and was not given for any pre -existing Held , That the evidence clearly shows

debt.
that defendant waswilling and consented

That the non -payment of the note at to the construction of the house on his

maturity did not avoid the policy. The land and this was a sufficient consent un

contracts were independent of each other. der the statute ,and the fact that the de

The defendants had an ample remedy at fendant gave such implied consent under

law upon the note, and it appears that an impression that there was no liability

paymentof the note was tendered to de- on him made no difference. Ismistake

fendant's agent, who had the same for col
of law cannot affect the rights of others.

lection .
That the statute now gives a lien as

There was no clause in the policy that well where the owne| well where the owner of land consents to

the sameshould be void , unless the note the erection of a structure upon it as

was paid , hence policy was not void . when he contracts directly for its

Judgment affirmed. construction, and the consent of such

Opinion by Smith , J. ; Mullin , P . J .,
owner may be proved by the fact that

and Gilbert, J., concurring. he entered into such contract or by

other acts and circumstances as well as
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by direct evidence. One who takes the 28th, 1870, was rejected solely upon the

benefit of the labor or property of another ground that the signature to it of “ J. F .

in improvements on his land subjects the Moffatt, Cashier," did not bind the bank .

land to a lien for the value of such labor Thiswas error. It was proved that Mof

or property . fatt was Cashier of thebank , and that the

That it is not necessary that the con - contract was signed by him by the direc

sent required by the statute should have tion of the president of the bank, in the

entered into the consideration or in some course of the transaction in which the

way induced the acts of lienor. The bank became the owner of the note. His

statute contains no such qualification. act purported to have been done on be

Judgment affirmed . half of the bank, and is binding upon it,

Opinion by Gilbert, J.; Mullin , P . J. upon the ground that it was within the

and Smith J., concurring. scope of the authority conferred upon

him (Bank of Genesee v . Patchen Bank .

19 N . Y ., 312), and because, also , the
AGENCY

bank necessarily ratified the whole trans

N . Y . SUPREME COURT- GEN 'L TERM action by availing itself of the notewhich

FOURTH DEPT. formed a part of it. A party will not be

Merchants ' Bank, respt. v . The Meyers permitted to avoid his agent's negotiations

Steel and Wire and Iron Co., applt.
as to part of a transaction, and disavow

them as to the residue. (How . on Fraud ,
Decided January, 1876.

144 ; Story on Ag., $ 250.)
Where a contract is signed by “ the

The judgmentmust be reversed, and a
cashier," and it is found that he so

signed under the direction of the
new trial granted, with costs to abide the

president of the bank , and his act event.

purported to be on behalf of the Opinion by Gilbert, J.; Mullin , P . J .,

bank, the bank is bound . and Smith , J., concurring.

A party cannot avoid his agent's acts

as to part of a transaction and avail

himself of them as to the residue. SUMMARY PROCEEDINGS.

This was an action on a note . N . Y . SUPREME COURT - GEN'L TERM .

On the trial an agreement dated Sept. FIRST DEPT.

28, 1870, made simultaneously with the

note in suit and signed by the cashier of
of! Paine , respt. v. The Rector, & c., of

the bank as “ J. F . M .,Cashier," was offered | TT
roő Trinity Church, applt.

in evidence and rejected on the ground Decided March 6, 1876.

that J. F . M ., Cashier, could not bind the Covenants in a lease that if lessee keeps

his covenants lessor will, at expira

The real contract or agreement related tion , pay lessee value of any build

to the note in suit, and as defendant
ings that he may erect on demised

claims, controled as to terms of payment
property , do not prevent lessor from

instituting summary proceedings
and time, & c. It was signed at the same

against lessee for non -payment of

timethe note was, and was signed by or rent.

der of the president of plaintiff. There
Appeal from order at Special Term con

was judgment for plaintiff.
tinuing injunction :

C . G . Myers for applt. Defendants, in 1812, leased certain lots

B . Winslow for respt. of land in New York City to Jacob de la

Held , The contract dated September Montaguie for sixty years, granting to the

plaintiff.
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lessee the privilegeof removing all mate - resort to an action for rent or to eject

rials or any buildings within ten days ment.

after the expiration of the term , but not Plaintiff defaulted in the payment of

at any time thereafter. This rent, and so failed to perform the cove

At theexpiration ofthe term in 1872,the nants of the leases. He continued his de

lotswere let to plaintiff by two leases, at a fault until, by the termsof the leases, the

yearly rent amounting to $ 12,500, subject right of re- entry had accrued.

to the lawful rights of all persons claim - Defendant is seeking to enforce the

ingunder the former lease to De la Mon - remedy given him , as landlord, by the

taguie. Each lease contained a proviso for leases, upon the occurrence of such de

re-entry for non-payment of rent, also a fault.

clause to the effect that if the lessee erects . The statute gives the right to proceed

buildings thereon , only such as are al. summarily against a tenant for years,

lowed by the law in respect to build - whenever he holds over without permission

ings within the fire limits of the city , and after default in the payment of rent.

“ shall, during the whole of the said time, It is difficult to see why the process is

well and faithfully keep all and every the not applicable to this case.

covenants and agreements herein con - The fact that by the covenants of the

tained," then , at the expiration of the lease the plaintiff may have certain favor.

term , the lessor will pay the full valuation able rights at the expiration of the term ,

of the buildings standing on the lots, or some eighteen years hence,cannot be urged

grant a new lease. as an excuse for the breach at the present

On the 1st of May, 1875, six months time of the principal covenantón his part,

rent became due, but was not paid , and or as a legitimate reason why the landlord

on the 29th of May, 1875, resort was had should not be allowed the remedies pro

to summary proceedings under “ The vided for him by statute .

Landlord and Tenant Act,” to remove the And such rights of plaintiff depend

lessee (plaintiff herein ). Plaintiff brings altogether upon the faithful performance

this action to restrain defendants from of his covenants.

further prosecuting the dispossess pro - ! It is difficult to see how his present re

ceedings. Plaintiff claimsthat the build - fusal to pay the rent due puts him in a po

ings now on the lot are worth $ 40,000. sition to enforce the covenantsof his land

Plaintiff has neither paid , nor offered to lord, which are to be performed in futuro,

pay the rent, since the samebecamedue. and then only upon plaintiff having kept

The court, at Special Term , granted the the covenants, which he admits he has

injunction , broken .

C . Fine for respt. The length of the term of the leases

S. P . Nash for applt. furnishes no suggestion against the sum

# On appeal. Held , That the real ques- mary remedy, they are still leases for years.

tion in this case is , whether the provisions The right to re -enter reserved in the

of the lease in respect to the payment by leases is not subject to any adjustment for

defendants to plaintiff, at the end of the the value of buildings or improvements

term of the full value of the buildings, upon the lots, but accrues upon a default

which may be then on the lots, and in re- of ten days in the payment of the rent,

spect to the granting of new leases of the and is then absolute , and may be enforced

lots, can have the effect of taking the case independently of any of the provisions of

out of the statute authorizing summary the lease in respect to renewals or com

proceedings, and compel the landlord to pensation at the end of the term .

y, 1875 , resortw
a

and or as a leche principa
l
cove
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The tenant's remedy in this case is to On appeal. Hell, That it has been

pay the rent before the order of disposses- substantially decided by the Court of Ap

sion is issued , or redeem under the statute peals (52 N . Y . 96 ), that section 57 of

after his removal. (Laws of 1842, p . 293.) act of 1864, did not intend to take away

Order reversed and injunction dis - the general jurisdiction of the State

solved .
courts over corporations, created under

Opinion by Davis, P . J .; Brady and the National Banking Act, wherever

Daniels, J . J., concurring.
they may be located .

Weare not asked to disregard that de
ATTACHMENT. NATIONAL

cision , but to hold that Congress has
BANKS.

N . Y . SUPREME COURT,GENERAL TERM, diction of the State Courts, in suits
power, notwithstanding the general juris

FIRST DEPARTMENT. against such banks, to enact that no at
Southwick , respt. V. First National tachment, & c , shall be issued before final

Bank of Memphis, applt . judgment against such banks or its pro
The restriction in section 57 of Act of perty, and that the amendment of 1873 to

Congress of 1864 , as amended by sec- section 57 has imposed such restriction .

tion 2, chapter 269 of laws of Con . This amendmentas to attachme:it. & c .,

gress, 1873 (3d Session ), as to issuing was probably made on account of the na
attachment, execution or injunction , tional banks having become liable to at

before final judgment against na- tachment as foreign corporations, in ac .

tional banks, does not relate to such cordance with the decisions of the courts

banks as are located in other States of this State, owing to the peculiar defini

than that in which the suit is brought. tion of our code (sections 227 and 217) .

butto those that arewithin such State .
This amendment should be construed

Appeal from order made at Special
with an eye to the evil sought to be avoid

Term denying motion to vacate an attach
ed , and not that it was intended to take

· ment.
away the ordinary and often the only

Plaintiff at the beginning of this se process by which an action can be

tion , obtained an attachment, and under
brought in our State Courts against a

it levied upon certain moneys, in one of
banking association situated in another

the New York banks, belonging to deed State.

fendant. The prohibition is only to “ any such

Defendant is a national bank located suit, action or proceedings,” and we find

and doing business in Memphis, Tennes
that the word " such ," so far as State,

see, and moves to vacate this attachment
county, or municipal courts are consid

on the ground that it is in violation of ered,
ered , relates only to suits “ in the county

section 57 of tie National Banking Act of or city in which such association is lo

1864, as amended by section 2 ot chapter
cated ," and it is only “ in any such suit,

269 of the laws of Congress of 1873 (3d action or proceedings in any state , county

session .)
or municipal court ” that the proviso

This act as amended provides, “ That forbids the issuing of an attachment, & c .

suits, actions and proceedings against any
This seems the plain construction of the

association , under this act, may be had
| language used . If suits may be brought

* * * in any State , county, or muni
against National Banking Associations

cipal court in the county or city in which located in other States, as held in 52 Y .

said association is situated , having juris . ' N. 90 ,
* N . 96, then such suits may be commenced

diction in similar cases.” * * * by the process of attachment.

And provides further. “ That no attach - The prohibition as to National Banking

ment, injunction or execution shall be Associations located within the State may

issued against such association , or its pro
be wise and salutory, as these may be pro

perty, before final judgment in any such ceeded against by the ordinary personal

suit. action or proceedings, in any State . process of our courts - but asto such as

county or municipal court.” cannot be reached by personal process,
The court below , on the authority of Congress has left intact the remedies pro

Cook v. The State National Bank (52 n . vided by our State laws.

Y . 96 ), refused to vacate the attachment.
Judgment aflirmed.

· Jno. E . Burrill for respt. Opinion by Davis, P . J ; Braily and

Francis D . Barlow for applt. Daniels, J. J., concurring.
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NEW YORK WEEKLY DIGEST. Foster & Gwyn ) being called by the plain

tiff, testified that his firm had dealt in the

VOL. 2.) MONDAY APRIL 17 , 1876 . [No. 10 . Imatter with Vaudry alone, as the i

tiff 's broker.
BILL OF LADING .

The defendants offered in evidence the

SUPREME COURT OF PENNSYLVANIA . following letter, as tending to show that

Henry v. The Philadelphia Warehouse Vaudry had authority to ship the cotton :

Company. New ORLEANS, April 27 , 1872.

Decided February 21, 1876 . Mr. Thomas Ilenry :

A broker who comes into possession of Yours of the 20th received . The rea

goods without the knowledve or con . son why you have not received the bill of

sent of his principal, ships the goods lading of the 21 b . c. was that the steamer

and takes a biil of lading, máy by for Philadelphia was full,and I could get
endorsement transfer the title to a no freight. I will ship your 21 b. c . on

bona fide pledgee, under the laws of the steamer Liberty via Baltimore. She

Louisiana.
leaves on Thursday evening.

Error to the District Courtfor the City
J . VAUDRY, Jr.

and County of Philadelphia. Admitted under objection, and excep

Replevin by Henry to recover twenty - tion to the plaintiff.

one bales of cotton in the possession of The court (Hare, P . J.) charged the

the defendants. Pleas: “ Property in the jury : “ If you find from the evidence

defendants,” and “ property in the Cres- that Vaudry had possession of and actu

cent City Bank of New Orleans.” Repli- ally shipped the cotton, received a bill of

cation and issue. |lading therefor, and endorsed it to the
The plaintiff 's evidence was, that, being bank , who took it in good faith , your ver

in New Orleans in April, 1872, he went dict should be for the defendants."

to one Vaudry , a cotton broker, who took Verdict for the defendants, ard judge

him to Foster & Gwyn , cotton factors. ment thereon .

From them he bought twenty-one bales . The plaintiff took a writ of error, as

of cotton, for which he paid the same signing for error the admission of the let

dav, taking a receipt (which was in evi- | ter, and the charge of the court.

dence) dated April 13 , 1872. He then re - The Louisiana statute (Revised Stats.

turned , leaving the cotton with Foster & S $ 2482, 2485 ) making bills of lading ne

Gwyn, who said they would see it shipped . gotiable provides that

Vaudry afterwards, withouttheplaintiff 's A bill of lading may be transferred by

consent or knowledge, took the cotton endorsement thereon , and that the party

into his own possession, shipped it to the receiving such transfer shall be regarded

plaintiff, and having taken to himself the as the owner of the property named in the

bill of lading therefor, drew on the plain - bill, so as to secure any pledge or lien

tiff on May 1, 1872, for nearly the whole made thereof to him . Also, that “ all re

price of the cotton. He then fraudulent- ceipts, bills of lading, vouchers, or other

ly endorsed the bill of lading to the bank, documents issued by any cotton -press

and attached it to the draft. The plaintiff owner, wharfinger, forwarder, or other

refused to pay the draft, whereupon the person, boat, vessel, railroad, transporta

bank took possession of the cotton , and tion or transfer company, as by this act

stored it with the defendants, from whom provided , shall be negotiable by endorse

it was replevied. |ment in blank or by special endorsement,

Gwyn (a member of the said firm of in the same manner and to the same
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by
delilnim an

apped them
alue then

effect as bil's of exchange and promissory ment of a promissory note which she

notes now are. signed in conjunction with her husband .

Held , 1. This case is governed by the A judgment was rendered in favor of the

Statute of Louisiana, where the transac - plaintiff, subjecting the property specific

tion took place . ally to the satisfaction of the demand.

It is clear, from the evidence, that . At the trial the defendant admitted

Vaudry, who shipped the goodsand took that she signed the note,and testified that

the bill of lading, was in actual possession it was doneatthe request of her husband ;

of them by delivery from the factors. His and that she received no part of the con

possession gave him an apparent co:.tro sideration and did not know for what

over them , and he thus shipped them and purpose the note was made. She was

took the bill of lading to himself. He then asked what connection the note hid

thus had all the indicia of property or with her separate estate, but the question

power over the goods when he endorsed was objected to by the plaintiff and the

the bill of lading. Under these circum . objection was sustained . She was also

stances and by the operation of the statute, asked if she knew that shenad a separate

he stood in a position to transfer the estate, but this question was ruled out.

property in the goods to a bona fide The further inquiry was put whether by

pledgee for value and without notice. signing the note sheintended to bind her

2. The letter was a minute but not im - separate estate ; but the court excluded

material part of the res gestæ , and its re- the question .

ception no error. The law in reference to married women

Judgment affirmed. binding their separate estates has been so

Per curiam opinion . long established in this State that it has

become a rule of property and cannot

MARRIED WOMAN . CHARGING
now be shaken.

SEPARATE ESTATE . A marvied woman is incapable ofmak

ing a contract except in regard to her
SUPREME COURT OF MISSOURI.

separate property. But in reference to

The Metropolitan Bank v. Lucy G .
that she is treated as a fomme sole, and if

Taylor et al. she gives a note the law implies, in the

Decided January Term , 1876 . absence of proof to the contrary, that she

A married woman is incapable of intends to bind it. It may appear that

making a contract except in regard there was no intention to bind the sepa

to her separate property , but in ref- rate estate , but the intention must be

erence to that she is treated as a manifested from the contract itself, and

femme sole ; and if she gives a note, cannot be shown by parol testimony. The

the law implies , in the absence of
intent that the separate property should

proof to the contrary, that she in

tends to bind her separate estate. It
not be bound, to be of any importance ,

may appear that there was no inten - should be a part of the contract ; that is

tion to bind the separate estate, but to say, that the writing or contract should

the intention must be manifested show on its face, when properly inter

from the contract itself and cannot preted. that no charge upon the separate

be shown by parol testimony. estate was intended to be created.

Appeal from St. Louis Circuit. The court, therefore, did not err in

This was a suit brought for the purpose ruling out the testimony which was offer

of charging the separate estate of thede- ed for the purpose of showing that the

fendant, Lucy G . Taylor, with the pay. defendant signed the note with an inten
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tion different from that implied by law is ownership under a deed executed by

As the defendant, when she signed the the widow and devisee of Dennis Harris,

note , possessed separate property, the law lated December 13th , 1868 , by which she

pri sumes that she intended to render that conveyed to him the street in front of

property liable for the satisfaction of the Dalley 's grant or the locus in quo. The

obligation , and as nothing different ap- disputed territory was never used as a

pears from the contract itself, the judg- street. It was enclosed by Dalley, al

ment should be affirmed. though he had from his deed notice that

Judgment affirmed. it had been dedicated to the public use as

Opinion by Wagner, J. a part of 157th street. The referee found

in favor of Grinnell, and it seems, upon

AWARD.
the propositions, that it was covered by

the grant of Mrs. Harris, and that there
N . Y . SUPREME COURT,GENERAL TERM

had been no adverse possession by Dalley.
First DEPARTMENT.

The referee found that the locus in quo

In the matter of the application of the had been dedicated to either public or

Department of Public Parks to lay out a private use as a street, and only a nominal

public drive from 155th street. award should have been made for it by

Decided January 28, 1876. the commissioners. The dedication of the

No award can properly be made for land as a public street wasmade by the

other than nominal damages for the grantor, through whom both disputants

taking of land for public use,which lerive title, namely , Dennis IIarris.

has already becn dedicated by a for
Josiah Parker for Grinnell.

mer owner to such public use.

Where commissioners, in ignorance of
Henry Woodruff for Dalley.

the fact of a former dedication, Held , That the appropriation of the

award damages to unknown owners, land thusmade entitled the owner of the

the court especially , where all the adjoining land to nominal damages only ,

parties are before it, may correct the Harris' grant was to the line of the street,

error. and any subsequentconveyance of thebed

Appeal from order of referee declaring of the street to the centre of it, or the

George B . Grinnell entitled to an award whole of it, if owned by his grantor,

made to “ unknown owners . ' would confer no right upon the grantee

The commissioners of estimate and as- to demand or receive any compensation

sessment, for laying out a road or public for it from the city. The language of the

drive northward from the southerly line conveyance to Dalley constituted a dedi

of 155th street to the intersection of the cation of the land as a street to the public

Kingsbridge road , with Inwood street, in use, and its employment for that purpose

the City of New York, awarded for a part authorized the grant of nominal damages

of the land taken for the purpose indi- only.
cated , and to unknown owners the sum The commissioners made the award in

of $ 1 ,547. The land formed a part of ignorance, doubtless, of the dedication ,

157th street. This award was claimed on and if not of that fact certainly in igno

the one hand by George B . Grinnell, and rance of the law . This may justly be as

on the other hand by John Dalley. Dal- sumed , but if not then this court ex debito

ley 's title was derived through a deed justitiae can correct the error into which

dated December 9th, 1853, bounding the they have fallen. This power cannot be

premises conveyed by the northeasterly questioned , and should always be employ

side of 157th street, and Grinnell asserted ed in a case like this, where the award is
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general, to unknown owners, and not action brought for that purpose, been en

specific, in order to prevent a palpable joined from paying any expenditure or

wrong particularly when all the parties liability incurred by said commissioners.

interested, as in thismatter,are before the The complaint was dismissed , it was

court. said , on the authority of Maximillian v.

Order made at Special Term should be the Mayor, 9 N . Y . Sup. Ct, Reports, 263.

reversed , and the proceedings remanded Held , That the commissioners were not

to the court below to be disposed of ac- independent of the city government but

cording to this opinion. No costs of this itsagents sp .cifically designated for a par

appeal to either party. ticular purpose to act in their behalf. In

Opinion by Brady, J.; Davis, P . J., the case of Maximillian v . the Mayor, the

and Daniels, J., concurring. action was to recover damages for injuries

received by plain iff's intestate by a sub

ordinate of the board of health . Then
COMMISSIONERS.

the entire management and government

N . Y . SUPREME COURT,GENERAL TERM , was confided to the commissioners, and

FIRST DEPARTMENT. the court held the subordinates the agents

Walter R . Wood and Charles P . Wil- of the commissioners, and notof the city .

liams, applts., v. The Mayor, & c., of New In this case the commissioners were to lo

York cate and erect a building for and on be

Decided March 6 , 1876 . half of the city as its agents, having no

Commissioners appointed by and in corporate or continuous power. The com

pursuance of an act of the legislature missioners acted for the city, and the city

for a particular purpose, viz., to is liable for the expense incurred.
erect a court-house in one of the ju - A motion was also made for a manda

dicial districts in the city of New mus and properly denied, because therem

York, and having no corporate or
edy was by action . The result of the re

continuous power, are agents of the

city ; and , the city is liable for ex
view , therefore, is that the judgment be

penditures made by them in the pros
reversed and a new trial granted with costs

ecution of the work . to abide the event, and that the order ap

The remedy in such case is by action , I pealed from be affirmed with $110 costs,

and notby mandamus. and disbursements to be adjusted upon the

Appeal from a judgment dismissing the termination of this action.

complaint, and directing exceptions to be Opinion by Brady, J. ; Davis, P . J .and

heard in the first instance at the general| Daniels, J ., concurring.

term , and from order denying a writ of

mandamus.

REVIVOR AND CONTINUANCE.
Plaintiffs furnished materials for the

erection of a court-house in the third ju . N . Y . SUPREME COURT,GENERAL TERM .

dicial district, upon the purchase thereof FIRST DEPARTMENT.

by a commissioner appointed under an act In thematter of the last will and tes

of the legislature, chap. 202, lawsof 1870 , tament of James Foster, Jr., and the pe

and the two police justices holding court tion ofMary E . Whittlesey.

in said district, who, under said act, con - Decided March 6 , 1876.

stituted a commission to build said court
TA proceeding by petition against a

house. Defense, that the appropriation
former trustee to open an order by

for said building waswholly paid out, and which he was discharged as truitee

expended, and that defendants had , in an under the statute , on the ground of
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Loguet, de. the ordais
manage

ment

".

gross mismanagement and violation joshua M . Van Cott for applt.

of duty while acting as trustee may Albert Cardozo for respt.

be revived against his representa

tives in case of the death of such .
Held , Thedirect object of the proceed

former trustee pending such proceed - | ing was to establish a personal liability

'ings. against Hoguet, growing out of the al

Appeal from order directing the repre
leged mismanagement of the trust, and

sentatives of Anthony L. Hoguet, de
| the order of the court stood across the

path of that proceeding. It was a com
ceased, to be ma:le parties, & c.

plete answer to the claimsand allegations
Anthony L . Hoguet was one of the

of the cestuique trust, while it stood in
trustees to carry out the provisions of the

will of James Foster, Jr., and while act
tact as a record of the court. The equity

ing as such trustee he presented his peti
powers of the court were broad enough to

tion to be relieved from the trust, and
entertain a direct application on broader

such proceedings were had that the prayer
grounds than would uphold a suit to

of his petition was granted. Some time
avoid the discharge for fraud ; and it was

after the order to that effect had been en
not at all necessary to require the cestui

tered , Mary E . Whittlesey, the cestui que
que trust to resort to an action . In enter

trust under the will, applied to have the
taining the application and directing the

proceedings by which Hoguet was dis
reference to ascertain the facts, the court

charged, opened upon allegations of an
acted within its clear equitable powers,

abuse of his trust in making improvident
and the cestui que trust acquired rights

and improper investments in respect of
in the proceeding of which sheoughtnot

which she claimed an accounting On to be deprived by the death of Hoguet.

the application an order of reference was
The proceedingdirectly affected his estate,

made to ascertain and report the facts.
which by his will is now in the hands of

Pending the reference , and while the in
the executors. It is not perceived that

vestigation under it was proceeding, Hog
any sound reason exists why the proceed

uet died and the cestui que trust, Mrs.
ing should not be continued . If sufficient

Whittlesey , applied to have the representa
facts are established upon the reference to

tives of his estate brought in as parties to
call for the opening of the order it cer

the proceeding by an order of the court,
tainly ought not to stand with the force

which should revive and continne the of a judgment to protect the estate of

proceeding for that purpose. The order
Hoguet from just liability to the cestui

was granted, and the executrix of Hoguet
que trust. It is very true the provisions

brings this appeal from the order.
of the Code and of the statute touching

the revivor of suits are in strictness ap

The proceedings by Hoguet for his dis .
plicable to actions eo nomine. But that

charge from the court wasby petition un
does not deprive the court, we think, of

der the provisionsof the Revised Statutes,
its equitable powers over this proceeding

and the proceeding upon the part of Mrs.
| to bring in the representative who has be

Whittlesey to open the order and investi
come interested in the question .

gate the allegations upon which sheasked

it to be done,was by petition .
Order affirmed, with $ 10 costs.

It was urged by the appellants that the Opinion by Davis , P . J .; Daniels, J.,

death of Iloguet arrested the proceedings concurring. Brady, J ., dissents on the

and deprived the court of all powers to ground that this proceeding to disturb the

continue it. That the statute remedy order discharging Hoguet is not an action ,

was personal, and the person was with and therefore not embraced within the

drawn by the death of Iloguet.
provisions of the Code with referenc: to
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rev vor against reprezentatives of a de- subject to the lien of a mortgige, ou which

ceased party , which provision applies to the plaintiff, as assignze , has brought

actions only , and that the court has no suit against the purchasers as terre .ten

jurisdiction to bring in therepresentations ants. The single question raised is,

of Hognet in this proceeding. whether by the operation of the act of

1867, the lien of the mortgage was di

DISCHARGE OF MORTGAGE BYvested by the sale.

JUDICIAL SALE. Held , That the sale in partition dis

chargd the lien of the mortgage ; that

SUPREME COURTOF PENNSYLVANIA .
|by due process of law all rights of

Wright v. Vickers,admr. ot H . P . Mont. the mortgagor in this land have been

gomery, with notice to James Goodchild extinguished. In due legal form their

et al, terre-tenants. exact equivalent in money has been

Decided March 30, 1876 . obtained. This money is the measure of

A sale in partition discharges a mort
the value of the mortgagor's land on the

gagemade by one of the co tenants one hand, and of the extent of the mort

upon his interest. The act of March giigee's lien o . the other. Certainly there

20 , 1867, does not prevent this can be no hardship in a legal rule that

Error to the Court of Common Pleasof gives to a creditor the entire property

the city and county of Philadelphia . which he has accepted as the security for

This was a sci. fa . on a mortgage given his debt.

by H . P . Montgomery, who was a co | The order of the Court of Common

tenant with other parties of certain real Pleas discharging the rule for judgment

estate on South Broad street. The affi - for wantof a sufficient affidavit of defense

davits ofdefense stated that prior to the is atlirmed.

execution of the mortgage a writ of parti- Opinion by Woolward and Pacon , J. J . ;

tion had been issued , and after the deliv- Agnew , C . J. and Sier3w0l , J., dissent

ery of the mortgage a judgment quod ing.

partitio fiat was entered and sale of the

premises had been duly made thereunder.
USURY. SUBROGATION .

The court below held the affldavits suffi

cient, and then the plaintiff sued out this
N . Y . Court of APPEALS.

writ of error.
Paterson , respt., v. Birlsall aüd wife ,

The act of 20th of March, 1867, con applts.

tains a provision that the lien of a first Decided Feb. 25, 1876 .

mortgage shall not be destroyed or in any where a valid , subsisting mortgage

way affected by any judicial or other sale has been formally satisfied and dis

whatsoever, whether such judicial or charged , and the amount thereof in

o :her sale shall be made by virtue or cluded in a new mortgage which

authority of any order or decree of any
embraces other amounts, and the

orphans' or other court, or of any
latter mortgage is declared invalid

writ of execution or otherwise what
as being usurious, the former mort

soever. Here, lands in the ownership and themorta ngee in the second having

gage revives

of several tenants in common have paid off the first, upon having his

been sold under proceedings in partition inortgage declared voil for usury , is

of the Court of Common Pleas. The un en sitled to subrog ition to the rights

divided interest of Hardman Phillips of the first mortg ugee .

· Montgomery, one of the co-tenants, was . This action was brought to enforce the
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subrogation of plaintiff to the rights of Geo. T. Spencer for respt.

cne T , under a mortgage of $ 2,000 exe- Geo. B . Bradley for applts.

cuted to him by defendants, dated May Held , no error : That a valid and sub

14, 1849, which had been paid by plaintiff, sisting debt is not destroyed because in

who was a subsequentmortgagee,and who cluded in a security, or made the subject

had a decree of foreclosure and sale upon of a contract void , either because violative

his mortgage against defendants, for of the statutes against usury, or for other

82,102.81. The premises were bid in foi reasons, although formally satisfied and

that amount by plaintiff, and were con - discharged, and the security has been sur

reyed to him Oct. 30, 1858, and conveyed rendered, it may be revive and enfor

back to defendant's wife, Nov. 1, 1858, in case the new security is invalidated and

and she and her husband executed to avoided . 5 Wend., 595 ; 36 N Y ., 520 ;

plaintiff a mortgage for $5 ,311.81, which 37 id ., 353 ; 39 id ., 325 ; 56 id . 214 : 6

included the amountbid atthe foreclosure Seld ., 189 ; that even if plaintiff, at the

and sale, the mortgage tj T .,which plain - time of consummiting the usurious acree

tiff assumed , and $ 1,000 in addition . Iment, had been the holder of the bond

May 17, 1859, plaintiff paid the T . mort- and mortgage in suit, and cancelled and

gage and the interest thereon . In an surrendered it in pursuance thereof. it

action by deſendants against plaintiff, the would have been revived upon the annula

decree of foreclosure and sale , and subse - ling of theusurious agreement and securi.

quent conveyances, and the mortgage ty, and he could have enforced the same.

from defendants to plaintiff, were declared subject to any intervening equities of

to be void and were set aside on the third persons that might have come into

ground of usury . Defendants gave in existence. Dewitt v. Brisbane, 16 N . Y .,

evidence an instrument executed by plain - 508, and Schroeppel v. Corning, 5 Den ..

tiff, dated Nov. 1 , 1858, reciting that he 236 , distinguished .

had conveyed certain premises to defend- ! Also Held , That plaintiff, as a junior

ant's wife , which were subject to a mort- lincumbrancer, had a right to pay the

gage of $ 2,000 and interest, and that Imortgage and to be subrogated by assign

defendant's wife had executed to plaintiff ment, or act and operation of law , to the

a bond and mortgage to secure the pur- Irights of the mortgagee, in support of his

chase money of said premises, and that lequities, the usurious agreement may be

said purchase money was understood to laid out of view as the moving cause of

include the mortgage to T ., which plain the redemption , and the mortgage, as

tiff agreed to pay off. The complaint against the mortgagors, must be regarded

alleged, and the evidence tended to show , las still existing. Story's Eq. Jur., SS 635 ,

that the T . mortgage was not to be satis - 11,227 ; 3 Barb. 534 ; 4 Seld ., 44 : 42 N .

fied , but was to be assigned and held as a Y ., 89 : 12 How . Pr., 67.

lien on the premises until the payment ofint the payment of Judgment of General term , affirming

the mortgage to plaintiff. Defendant's
judgment for plaintiff, affirmed .

counsel moved to dismiss the complaint.

Thismotion was denied , the court holding
Opinion by Allen , J.

that, although the money was advanced
to pay the T. mortgage in pursuance of PROMISSORY NOTE. BONA FIDE

an agreement that was corrupt and usu HOLDER

rious, plaintiff had the right to subroga SUPREME COURT OF MAINE.
tion ,and the mortgage was a valid lien in
his favor, and directed judgment for the Roberts v . Lane.

relief demanded in the complaint. Decided February, 1876 .

tif,dated
Nocertain premises to a mort-

incumbre and to be s
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Thebona fide holder of negotiable paper gave any reason for not indorsing the
can recover without regard to any notes, nor were they asked to indorse

fraud in its inception .
|them ; that the cashier knew the law re

Onewho puts in suit a note shown to quired two names,and itwasnot customary

have been obtained from themaker by

fraud , assumes the burden of estab
to discount without two; but that the

lishing his own good faith . " It is bank had a surplus of money, the presiIt is
irmaterial what the plaintiff' s dent liked the paper, and the cashier took

knowledgemay be, if any prior owner it and placed it in the drawer as cash ;
whose rights he has was a bona fide that they took that course frequently to

holder of the note . get interest for the Penobscot Savings
It does not affect the principles of law Bank when it had a large amount on de

above stated , that the note wasmade
eposit in the Eastern Bank.

to the maker's order and bore only

his indorsement, if it is shown that
The defendant being called upon to

in fact it was purchased by the pay the note to the Eastern Bank , refused ,

plaintiff's predecessor in title , in on the ground that it was obtained from

good faith , and for value, of him to him by fraud . The note lay in the bank

whom themaker first gave it. drawer for a year, when the plaintiff, as

The defendant made a promissory note he testified, having heard what the talk

February 15 , 1871, payable to his own wasabout the paper, but regarding it as

order in six months from date , indorsed the duty of the officers to see the bank

it in blank , and passed it in payment of harmless, and as there was negligence on

his subscription for some worthless stock , his own part in not having the notes in

and he claimed that it was procured from dorsed , gave his check for the amount paid

him by fraud , in which Leavitt and Smith, by the bank , and took the note as his

the first known holders , were so far in . own.

volved as to prevent them from sustaining Held , 1. That the defendant's allegation

an action upon it. No other name than of fraud in the inception of the note not

the defendant's was upon the note. having been traversed, the burden of

The evidence shows that within five proof is on the plaintiff to show that he

days after the note wasmade, itwas offer - /has the rights of a bona fide indorsee ;

ed with others of like character, amount thathemight do this by showing that he

ing in all to something over $ 9,500, for himself, or any prior holder whose rights

discount at the Eastern Bank, Bangor. he has, cameby the note fairly for value

The plaintiff is president of that bauk, before maturity without knowledge of the

and also of the Penobscot Savings Bank , fraud .

which is a large depositor at the Eastern 2 . That if any intermediate holder be

Bank . The cashier of the Eastern Bank, tween the plaintiff and defendant took

who was also treasurer of the savings the note under such circumstances a3

|would entitle him to recover against debank , testified that the Eastern Bank
fendant, the plaintiff would have the same

bought the note and paid Smith for it,
| right, cven though hemay have purchas

less the reasonable discount agreed upon,led when the note was overdue, or with a

by a check on the EliotNational Bank of knowledge of its infirmity as between the

Boston , which was credited with the original parties.

amount of the check February 20, 1871 ; .
21 . 3. It makes no difference that it was

lindorsed in blank by the maker , so that
that there was no private agreement or lit passed by delivery and the title was ap

understanding with Smith, and no entry parently derived directly from him .

of the note upon the books of the Eastern Judgment for plaintiff.

Bank ; that neither Smith nor Leavitt Opinion by Burrows, J .
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CONTRACT. DAMAGES. fendant understood that plaintiff would

N . Y . SUPREME COURT,GENERAL TERM, make further advances for another year,

FOCRTH DEPT. and that by reason of his refusal so to

Steele et al. respts., v . Scott Lord applt.
apolt do defendant was obliged to sell out at a

loss of over $ 10 ,000, and that owing to
Decided January, 1876 .

the failure to make advancesasabove, and

In the absence of fraud or mistake the also
ne also owing to unconscionable deductions

amountagreed upon between parties
on account of defective sets, defendant

to a contract as to deductions for de
suffered the above loss .

fectsmust stand , and the fact that

they were unreasonable makes no The defendant, by his contract, allow

difference. ed plaintiff to make deductions for defect

Parol evidence of drafts lost or de ive sets but not to the extent claimed by

stroyed is admissible unless such loss the plaintiffs .

Og destruction was intentional and Some of the drafts used in business and

fraudulent.
in making up part of plaintiff's account,

Test applied as to what facts a referee

should or should not find at request
had been lost or disbursed,and the referee

of parties.
allowed secondary evidence of their con

tents under defendant's objection .
This is an action on an account, was

Held , That the defendant has no right
tried before a referee , and there was a

to complain as to allowance for defective
judgment for plaintiff.

sets : they were made in pursuance of the
Defendant is a lawyer, and in 1869,

very termsof the contract, and defendant
he entered into a contract with plaintiff's

in his answer admits that he consented to
to furnish them 6 ,000 sets of croquets at

them but not to the extent claimed by
à certain sum per set, and subsequently a

plaintiffs. It was competent for the par
second contract wasmade for 2 ,000 sets at

ties to agree as to the amount that should
a less price.

The defendant in his answer sets up
be deducted, and in the absence of fraud

or mistake, the amount agreed upon must
that he is a lawyer and had but little to

do with the business, that when the first
stand as the proper amount to be deduct

ed, and as to this item no fraud or mi
contract wasmadethe plaintiffs, in order

take is pretended.
to induce defendant to enter into said con

That the loss or destruction of the drafts
tract, represented to him that they could

| did not preclude plaintiff from recovering
procure from other manufacturers cro

quet sets of equal quality at as cheap
n on them as lost or destroyed instruments.

rates as named in the contracts, that de
The less which must preclude proof ofthe

contents of a written instrumentmust be
fendant relied on these representations,

intentional and with the view of gaining
and that they were wholly untrue, and he

claimsdamages for such false representa
an advantage by resorting to parol proof

tions. The defendant also alleges the
of their contents. Although the drafts

same false representations as to the second were paid , paroiproofof their contents im .

der the circumstances,were admissible .
contract.

That, although defendant was a lawyer,
The defendant also alleges that he was

at great expense in perfecting machinery
& c., if he engages in business and in that

' business he enters into contracts , he is
to make croquet sets, and had to procure

bound , unless fraud is shown. The refusal
advances from plaintiffs in advance of the

to make advances was no defence.
delivery of sets,and that when the second

The ri feree was requested by defendant
contract was made it was for the purpose to find specific questions of fact and he

of procuring further advances, and de- refused.
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Held , That the test by which to deter- the custody of the bail by an order ofar.

mine whether the referee should find the rest, at the suit of the people in a civil

facts which he was called on to find is, action under which he was imprisoned in

are they material, or were they mere items default of bail until he escaped there

of evidence not proper subjects for spe- from .

cific findings, and the referee's refusalwas 4. That there were six indictments for

correct. forgery in the Oyer and Terminer found

Judgment affirmed .
on the sameday, and if the recognizance

Opinion by Mullin , P J.; Smith , and in question was intended to refer to any

Gilbert, J . J., concurring. of them , it does not distinguish which ,

and is therefore void for uncertainty .

BAIL . Dudley Field for Relator.

N . Y . SUPREME COURT,GENERAL TERM . B . K . Phelps, District Attorney. .

FIRST DEPARTMENT. Held , the condition of the recognizance

is for the appearance of Tweed at the
The People of the State of New York

Court ofGeneral Sessions of th : Peace, to

ex . rel. Charles Devlin , v. the Court of
answer said indictmentagainst him at the

Oyer and Terminer.
present term , or at any subsequent term

Decided March 6th , 1876 .
of said Court, or to any Court where

The Court of Oyer and Terminer will such indictment might be sent for trial.

not ordinarily consider on motion to No point seems to have been made that

have recognizance declared forfeited , the Court of Oyer and Terminer had

factswhich go to the question merely
not acquired jurisdiction of the in lict

as to whether the recognizance could

be enforced , or whether certain fact: ment, if any such had been found in the

constitute a valid defence in favor Court of General Sessions, but it is alleged

of the bail . that none such had ever been found in

These are questionsof fact for trialbe- that Court.

fore a proper tribunul. If this was a question upon which the

Forfeiture of recognizance, & c. recognizance did not operate as an estop

Certiorari to the Court of Oyer and pel against the defendant, is was one of

Terminer on review of proceedings upon fact to be tried and determined by some

forfeiting recognizance of William M . tribunal, and the same thing is true of

Tweed, principal, and Charles Devlin as each of the other objections.

surety . With reference to the objection that it is

The objection urged to the order de- | left uncertain to which of the six indict

claring the recognizance forfeited, urged ments found in the Court of General

at the Oyer and Terminer, and upon the Sessions the recognizance was intended

present appeal were : to refer, and it was therefore void for un

1 . That the recognizance purports to certainty ; the objection seemsto us io be

be given under indictments against the without substance, because the recogniz

principal in the General Sessions, when, auce refers to but one, and the produc

in fact, the indictment was in the Oyer tion of Tweed under the recognizance

and Terminer. would discharge the suit completely ,

2 . That the recognizance was not for- whatever number of indictments might be

mally continued by order from one term in existence .
The alleged uncertainty was entirely

of the Court of Oyer and Terminer to
|harmless, since the condition of therecog

another.
|nizance required the production of the

3 . That the principal was taken from principal to answer but one indictment,
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and that being done, there would be no 20th , while suit was brought on the 10th.

obligation to produce him upon another. Plaintiffs denied any such agreement but

If the Court might in its discretion alleged that a part payment had been

have considered the fact alleged in deter- made on the 9th ; that one of the defend.

mining the question whether the order of ants advised the attachmentand offered to

forfeiture should be made yet, the relator point out their goods,which he afterwards

had , we think , no such legal right, under did , and that two days after the attach

the circumstances, to demand the exer- ment defendants made a general assign

cise of that discretion, as would entitlement for the benefit of creditors .

him to review the proceedings on a writ . Two of the threewitnesses for the defend

of certiorari. His rights are, we think , ants who swore to affidavits relative to the

fully preserved , and may be enforced by above agreement, upon a compulsory ex

the proper application to the Court of amination, admitted that the agreement

Common Pleas. was not within their personal knowledge

The writs should be dismissed with but that their statements were founded on

costs . hearsay.

Opinion by Davis, P . J.; Brady and Attachment was at Special Term va

Daniels, J. J ., concurring.
cated .

A . R . Dyett, for applt.

ATTACHMENT. Robert S. Hart, for respt.

On appeal.
N . Y . SUPREME COURT, GENERAL TERM .

Held , That the fact that defendants
FIRST DEPARTMENT.

have a place of business in New York
Wallace & Sons, a corporation , applis. City

ration , apple. City does not make them residents of this

v. Castle et al, respts.
State, except for purposes of an action in

A place of business in N . Y . City does the
· city does the District Courts in said city. As to

not constitute one a resident of this
the existence of a cause of action at the

State , except for the purpose of an

action in the N . Y . City District
time when the attachment was issued ,

Courts.
there seemsto be some conflict in the af

Decided March 6, 1876 .
fidavits. The point urged by defendants

Appeal from order of Special Term va
in their affidavits that there was 3 special

agreement whereby their timewasextend

cating attachment.
ed to the 20th of the month, does not

At the commencement of this action

seem to be sustained by their own witnes
plaintiffs obtained an attachment on the

ses,most of whom , on a compulsory ex
ground of defendant's non -residence and

amination , admitted that their informa
thereunder levied upon certain of defend

tion on this subject was by hearsay.
ants' property.

| Defendant's affidavits failing for these
On their application to vacate the at

tachment defendants, who are residents of reasons, there is no difficulty in saying

Connecticut and New Jersey, showed that that the weight of proof is strongly with

they had a place of business in the city of plaintifls. The payment by defendants

New York and claimed that they were of a part of this claim on the 9th , and

residents within the meaning of the law the advice of one of them in recomm

as to attachments, and by three affidavits ing an attachment and offering to point

sought further to show that the amount out the goods, and his doing £0 when the

sheriff came with theattachment, are cir

sued forwasnotduewhen suit wasbrought .
cumstances strongly corroborating plain

asby special agreement theoriginal timeof tiff's claim that theaccount was actually

payment, Aug. 1st, was extended to Aug. due.
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Order vacating attachment set aside N . A . Halbert, for applts.

and motion to vacate denied.
S. R . Ten Eyck, for respts.

Opinion by Davis, P . J.; Brady and

Daniels, J. J., concurring.
Held , error, that the bequest was not

absolute nor a valid life estate, but it was

the intention of the testator to empower

BEQUEST.
his widow to expend out of the principal

N . Y . COURT OF APPEALS.
of the fund bequeathed what should be

Smith et al. applts. V. Van Nostrand necessary forher support, and thebequest

respt. of the remainder to his children was sub

Decided February 25, 1876. ject to the exercise of this power, and they

A bequest of money to a legatee for her would be entitled only to what remained

support during her natural lifeand over and above what she had used for

with power to use so much of the the authorized purpose ; that the gift of

principal as might be necessary for the remainder over to his children wasnot

that purpose, with a remainder over repugnant to the gift to the wife , and was

to the testators children , is valid .
valid . 1 P . Wms., 651 ; 5 Madd., 123 ;

It is competent for the testator to make

the life legatee custodian of the mon 47 N . Y .,512; 16 id ., 83.

ey, in which case such legatee becomes Patterson v . Ellis, 11 Wend., 259 ;

thetrustee for the children . Hill v. Hill, 4 Barb., 419 ; Tyson v.

This action wasbrought to recover cer- Blake, 22 N . Y ., 558; and Norris v.

tain U , S . bonds in the hands of defend - Beyea, 3 Kern , 286,distinguished .

ant. The complaint alleged that the will ! Also held , It is within the power of a

of G . I. S . contained this clause ; “ I give testator, in bequeathing a life estate in a

and ' bequeath unto my beloved wife sum of money, with a remainder over, to

Catharine, the sum of $ 1,650 , in lieu of confide the money to the legatee for life ,

dower in my real estate, for her support in which case such legatee becomes the

during her natural life, or as long as she trustee of the principal. That plaintiffs

remainsmy widow ; then her said dower being the cestui que trust, were the

shall be transfórred to my three children proper parties to claim the fund that the

hereafter mentioned . $ 50, of the above executors having paid it over to thewidow

named sum shall be paid to her as soon as as directed by the will, parted with all

practicable after my decease, and the re - interest in it, and left it to follow the

mainder, on or about six months after ;" course directed by the will,and were dis

that the widow purchased U . S. bonds charged from all liability and divested of

with this money, it having been paid over all power concerning it . 1 P .Wms., 651.

to her by the executors of G . I. S ., and Judgment of General Term affirming

held them up to the time of her decease. judgment of nonsuit reversed, and new

That some time before or after her death , trial granted.

defendant became the custodian of the Opinion by Rapallo, J.

bouds, without value, and merely as the

friend or agent of said widow ; that plain
" TOWN BONDS. ESTOPPEL. RE

tiffs notified him after her death that the
CITALS.

bondswere their property under the will,
U . S . SUPREME COURT.

and demanded them of defendant, but

that he refused to give them up. No ev - l The Town of Coloma, Plaintiff in Er

idence was introduced except the will of ror, vs. David W . Eaves, Def’t in Error.

G . I. S . The complaint was dismissed on ! Decided March , 1876 .

the ground of no cause of action. Where legislative authority has been
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given to a municipality, or to its offi-| scribe to the capital stock of said compa

cers, to subscribe for the stock of a ny.” That the town of Coloma was one

railroad company , and to issuemu- of the municipal divisions empowered by

nicipal bonds in payment, but only this section to subscribe fully appears,

on some precedent condition , such as

a popular vote favoring the subscrip -|
and also that the railroad was built into

tion , and where it may be gathered the town, before the bonds were issued .

from the legislative enactment that But it is upon the eleventh section of the

the officers of the municipality were act that the defendant relies. That sec

investert with power to decidewhether tion is as follows:

the condition precedent has been com . “ No such subscriptions shall be made

plied with , their recital that it has until the question has been submitted to

been , made in the bonds issued by the
of the legal voters of said city ,town or town

them and held by a bona fide pur

chaser , is conclusive of the fact ani
ship in which the subscription is proposed

binding upon the municipality, for to be made. And the clerk of such city,

the recital is itself a decision of the town or township is hereby required , up

fact by the appointed tribunal on presentation of a petition signed by at

In error to the Circuit Court of the least ten citizeps,who are legal voters and

United States for the Northern District tax- payers in such city, town, or town

of Illinois. ship , stating the amount proposed to be

It appears by the record that the snbscribed , to post up notices in three

plaintiff is a bona fideholder and owner public places in each town or township ,

of the coupons upon which the suit is which notices shall be posted not less than

founded , having obtained them before thirty days prior to holding such election ,

they were due and for a valuable consid - notifying the legal voters of such town or

eration paid . The bonds to which the township to meet at the usual places of

coupons were attached were given in pay - holding elections in such town or town

ment of a subscription of $ 50,000.00 to ship, for the purpose of voting for or

the capital stock of the Chicago and Rock against such subscriptions. If it shall

River Railroad Company, for which the appear that a majority of all the legal vo

town received in return certificates of five ters of such city, town or township voting

hundred shares of $ 100.00 each , in the at such election have voted ‘for subscrip

stock of the company. That stock the tion ,' it shall be the duty of the president

town retains, but it resists the paymentof of the board of trustees , or other execu

the bonds, and of the coupons attached to tive officer of such town, and of the su

them , alleging that they were issued with - pervisor in townships, to subscribe to the

out lawful authority. capital stock of said railroad company, in

By an act of the legislature of Illinois, the nameof such city, town, or township ,

the Chicago and Rock River Railroad the amount so voted to be subscribed , and

Company was incorporated with power to to receive from such company the proper

build and operate a railroad from Rock certificates therefor. He shall also exe

Falls, on Rock River, to Chicago, a dis - cute to said company, in the name of such

tance of about one hundred and thirty city, town or township, bonds bearing in

miles. The tenth section of the act en - terest at ten per cent. per annum , which

acted that “ to aid in the construction of bonds shall run for a term of notmore

said road , any incorporated city, town, or twenty years ; and the interest on the

township , organized under the township same shall bemade payable annually ; and

organization laws of the state , along or which said bonds shall be signed by such

near the route of said road , might sub- president or supervisor, or other executive
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officer,and be attested by the clerk of the parish of Orleans. This suit is brought

city, town or township in whose name by the Louisiana National Bank against

the bonds are issued.” the Citizens' Bank to recover the amount

Section 12 provides, “ It shall be the of a check drawn by the Bank of Mobile,

duty of the clerk of any such city , town, purporting to be for twenty-seven hun

or township in which a vote shall be given dred dollars, but which had been fraudu

in favor of subscriptions, within ten days lently raised from a smaller amount, and

thereafter, to transmit to the county clerk paid in ignorance of the forgery by the

oftheir counties a transcript or statement Louisiana National Bank, on which the

of the vote given , and the amount so vo - check was drawn. The answer of the

ted to be subscribed , and the rate of in Citizens' Bank is the general issue ; "it

terest to be paid .” avers the check was deposited in the

The bonds issued contained a recital of Citizens' Bank by and for account of the

their use ; that they were issued by au - New Orleans Savings Institution, which

thority of a certain act,and that the elec- l institution is called in warranty. The

tion had been held , and that the requi- answer of the Savings Institution is the

site number of voters had voted, etc . general issue, and the special defence that

Held , That it appearing by the recitals the Savings Institution took the check on

in the bond that the conditions upon deposit and paid out on account of it

which the bonds were to be issued had upon the faith of the certification that it

been fully complied with, themunicipality was “ good ” put upon the check by the

could not go behind them to show irreg- Louisiana National Bank. There is no

ularities in the election , or that no elec- dispute about the facts. The bill of ex

tion was held , or whether there had been change or check was drawn by the Bank

a compliance with this regulation , condi. of Mobile, but the amount thereof had

tion or qualification under which the been raised from $ 27 to $ 2 ,700 before it

bonds were authorized to be issued ; that was presented to the Louisiana National

under the laws empowering the town to Bank of New Orleans for certification ;

issue the bonds, the officersdesignated to and the New Orleans Savings Institution,

sign and deliver them were made the and the Citizens Bank received and paid

judges of whether or not the necessary their money for it, after the Louisiana

prerequisites to their issue had been com - National Bank had certified that it was

plied with, and that a bona fide purchaser “ good.”

need not look beyond their decision as Held , The certifying bank is bound to

contained in the recitals. pay ; the check having come to thehands

Judgment affirmed . of defendants after certification , it had a

Opinion by Strong, J. right to rely upon the genuineness of the

check .

Judgment reversed and judgment or
RAISED CHECK . FORGERY. dered in favor of defendant with costs.

SUPREME COURT OF LOUISIANA . | Opinion by Ludeling, C . J.

Decided February , 1876 .

Louisiana National Bank v. Citizens REPLEVIN . UNDERTAKING .

Bark . N . Y . SUPREME COURT,GENERAL TERM ,

A bank having certified a raised check
FOURTII DEPARTMENT.

as good , is bound to pay it to an in - Harrison survivor appli. v. Utley and

nocent holder . another respts.

From Superior District Court for the Decided January, 1876 .
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The claim itself is consideration enough validity of the undertaking. (Bildersee

to support an undertaking upon alv. Aden, 12 Abb., Pr. N . S. and cases

claim and delivery of personalprop - cited.) Nor is it necessary that the un

erty.
dertaking should express a consideration .

It is not necessary that the property

should be taken and retaken in order
(Cases Supra , Laws 1863 Ch. 464.) In all

to sustain an action on the bond ,
cases the undertaking must accompany

the taking and retaking may be the claim , and it becomes an effectual in

claimed and bond given directly . strument before there has been a delivery

This was an action on an undertaking
of the property . In this case the property

given in replevin .
in dispute consisted of iron water pipes,

In 1869, Jones and Harrison recovered
claimed to be the property of and in pos.

a judgment against one E . Upon this
session of the plaintiff, the Rochester

an execution was issued , and certain iron
Water Works Company. The plaintiff

pipe involved in the replevin action was
|being about to take proceedings to re

sold . This pipe was claimed by the Water
cover the possession of the property , the

Water Works Company treated it as in
Works Co., of Rochester, and it was

agreed between the engineer of the com
the actual possession of the plaintiff, and

pany and one S., the agent of J. & H ,
brought an action against him to recover

that it should remain where it then was
the possession thereof. The undertaki: g

and not be disturbed . After the sale of
in question was given in that action , and

the pipe, the Water Co. went on and laid
the possession of the property remained

undisturbed. The formal proceedings
the same. It was then arranged between

the Company and J. & H . that the Como
prescribed by the Code, where a d livery

is claimed in an action to recover the pos
pany should commence an action against

J. & H ., claiming a delivery of the pipe, l;
session of personal property ,were omitted .

and they did so, and the Company gave
The object of such omission evidently

to J . & H . a bond and a summons and
was to obtain a determination of the

complaint, and the value of the property
ownership of the property without the

was fixed by stipulation , and it was also
expense and injury which would neces

sarily have attended an actual transfer of

admitted that J. & H . had the property
the possession thereof, first to one party

actually in their possession, & c., & c. In
and then to the other.

that action , J. & H . were successful, and

then this action was brought on the un
| The court below held, that this omis

dertaking, and defendants, who were
sion destroyed the character of the instru

sureties, set up as a defense that there was
ment as a statutory undertaking,and that

no consideration, and the bond was in
it was void for lack of any consideration

valid as the property was never actually
to support it.

taken possession of by J. & H ., and re
We are of opinion that the court erred .

taken by the Water Company.
It was competent for the parties to the

The Court below dismissed the com
action to waive the useless formality of a

plaint.
double replevy. They did so , and the

rights and interests of the sureties in the

H . R . Se'den for respts.
undertaking were in no degree affected

W . F. Coggswell for applt.
thereby, except that their liability was

Held , No consideration is necessary to diminished by the saving of the fees and

support an undertaking given upon a expenses of the sheriff, which would have

claim for the delivery of personal property been incurred upon an actual replevy.

pursuant to the Code, besides the claim The case does not show that any differe
result would have followed an actual re

itself. That is sufficient to uphold the ' T
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00 .

plevy, than that which was accomplished boat D . R . Martin . He demanded in his

by omitting it. The undertaking on its libel $25,000 damages,but in the district

face purports to have been given in an court recovered only $500. From this de

action brought by the Water Works Com - cree the claimant appealed . Barney did

pany against the plaintiff in this suit. It not appeal. The Circuit Court reversed

recites a claim for the delivery of the the decree of the District Court and dis

property to the Company, and the de- missed the libel. From this decree of the

fendants undertake that the Company Circuit Court, Barney has appealed to

shall return the property to the plaintiff this court. The claimant now moves to

in this suit, in case a return shall be ad dismiss the appeal because “ thematter in

judged . We think these facts estop the dispute ” does not exceed $ 2 ,000 .

defendants from denying that the property Held , This motion must be granted .

was claimed by the Company, or that it Barney, having failed to appeal from the

was taken out of the possession of the decree of the District Court, is concluded

plaintiff in this suit and delivered to the by the amount found there in his favor .

Company. (Coleman v . Bean , 1 Abb., Heappears upon the record as satisfied

394 ; 12 Abb. N . S. Supra .) Such with what was done by that court. In the

facts also constitute an ample con- Circuit Court,the matter in controversy

sideration for the undertaking, if one is was his right to recover the sum which

necessary. had been awarded him as damages . If

The case contains no finding respecting that court had decided against the claim

the discharge in bankruptcy of the de - ant, he could not have asked an increase

fendant Utley. That subject, therefore, of his damages. The matter in dispute

is not before us. here is that which was in dispute in the

For the error stated, the judgment Circuit Court, and as the matter in dis

must be reversed , and a new trial granted pute here cannot exceed what was in dis

with costs to abide the event. pute there, it follows that the amount in

Opinion by Gilbert, J. ; Mullin , P . J., controversy between the parties in the

and Smith , J., concurring. present state of the proceedings is not

sufficient to give us jurisdiction.

APPEAL. JURISDICTION .
The appeal is dismissed.

U . S . SUPREME COURT.
Opinion by Waite, C . J.

David F . Barney, applt. v. The Steam

boat D . R . Martin , her tackle, & c., The PRINCIPAL AND SURETY.

Oyster Bay and Huntington Steamboat
N . Y . COURT OF APPEALS.

Co.
Clark, admr., & c.. respts . v. Sickler,

Decided March , 1876 .
admr., & c., applt.

The libellant claiming $ 25,000, recov
ered a decree in the District Court Decided February 22, 1876 .

for $500, and the claimant having Mere indulgence to the principal will

appealed to the Circuit, where the not work a discharge of the surety ;

decree was reversed , no appeal lies to have such an effect the act must

to this Court. be legally injurious, or inconsistent

Appeal from the Circuit Court of the with the legal rights of the surety .

United States for the Eastern District of This action was broughtupon a prom

New York . This suit was brought by isory note made by one M . as the princi

Barney, the libellant, to recover damages pal debtorand by the defendant's intestate

for his wrongful eviction from the steam - as his surety. Defendants claimed that
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their intestate had been discharged from is remitted to his right to sue upon

liability as surety. the original debt.
The referee before whom the case was ! To a declaration for goods sold , etc., the

tried found that M ., themaker, after the defendant pleaded :

note was due went to the holder with the 1. That he never was indebted as al

money and offered to pay it, and the lat- leged.

ter , by his wife, whom he had authorized | 2. That before action he satisfied and

to act for him , declined to receive it, giv - ldise
t, gv discharged the plaintiffs' claim by deliver

ing as a reason that he had no use for the
ing to the plaintiffs three promissory notes

money, and requested M . to keep it, and
whereby the defendant and Henry Smiththat M . became insolvent.

jointly and severally promised to pay to
R . M . Loomis, for respt.

the plaintiffs or their order three several
L . L . Bundy, for applts.

sums of money, in full satisfaction and
Held , That the surety was not dis- discharge of the plaintiffs' claim , which

charged by the act of plaintiff's intestate notes the plaintiffs accepted from the de

as there was no binding agreement to ex- fendant in full satisfaction and discharge

tend the time; that a mere indulgence as aforesaid .

will not work a discharge. An act 3. That after the accruing of the plain

to have an effect must be legally injurious tiffs' claim , and before action , the defend

or inconsistent with the legal rights of the ant, being a debtor, unable to pay his

surety, such as an agreement with the debts, petitioned the Court of Bankrupt

principal debtor extending the time of
cy for the liquidation of his affairs by ar

payment or in any manner changing the rangement or composition , and such pro

contract made by the surety. 45 Barb., Iceedings were thereupon duly had , that

214 ; 3 N . Y ., 446 ; 15 J . R ., 433. A the creditors of the defendant, by an ex

mere omission of duty on the part of tietraordinary resolution , resolved that a

creditors will not release the surety unless composition of 33. in the pound should be

the surety requests the performance there
ce there accepted in satisfaction of the debts due

of. If the surety had requested plaintiff's to the creditors from the defendant, and

intestate to sue and he had refused to do that such composition should be payable

so , the surety would have been discharged , las follows: by three instalments of ls

if the negligence had produced the injury .La produced the injury. each , the first in three, the second in six,

- 002 ; Lewis .v . Van Duser , 25 and the third in twelve months from the
Mich.,351, distinguished .

date of the confirmation of the said reso
Judgment of General Term affirmingllution , and that the security of Henry

judgment for plaintiff affirmed.
Smith should be accepted for the whole

Opinion by Church , C . J.
of the said composition and the receiver's

and solicitors' costs, to be given in the

BANKRUPTCY. COMPOSITION.
joint and several promissory notes of the

defendant and the said Henry Smith , and
ENGLISH DECISIONS — COMMON PLEAS a statement showing the whole of the as

DIVISION . sets and debts of the defendant, and the

Edwards, et al. v. Hancher. names and addresses of the creditors

Decided November 12, 1875. to whom such debts were due, includ

ing the names and addresses of the
When a composition in bankruptcy
has been effected by giving the plaintiffs and the amount of the debts due

notes of a third party, and the notes to them and claimed in and by the decla

are not met atmaturity, the creditor / ration , was produced at the meetings at
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which the resolution passed, and the said the 24th day of July , 1874, and payable

resolution and statement were presented at three, six , and twelve months respect

to the registrar and duly registered , and ively ,amounting in the aggregate to the

the said composition was duly paid and sum of £13 2s 6d , being a composition of

secured to the plaintiffs, pursuant to the
3s in the pound on our debt of £90 178

said resolution, and all conditions had

been fulfilled necessary to entitle the dethe de. 11d , resolved to be accepted at a general

fendant to be discharged from the said meeting of creditors held on the 14th day

debt by the resolution and the perform - of July, 1874 , and in discharge of our

ance thereof. Issue thereon. debt. Edwards Brothers.” These notes
At the trial before Brett, J ., at the sit . I were made pavable at the National Pro

tingsatWestminster, iu Hilary Term last, vincial Bank of England, at Birming)

the debt was admitted , and the de
where the defendant kept no account.

fendant in support of his second and third On the 29th of October, the first note be

pleas, put in the following resolutions (to came due, and was presented at the bank ,

which the plaintiffs were assenting par but not paid . Without making any ap

ties ), agreed to at a meeting of his cred - plication to the surety, the plaintiffs on

itors under the liquidation on the 14th the 30th issued the writ in this action ,

of July, 1874 :
claiming the original debt. On the part

1 . That a composition of 3s. in the of the defendant it was contended that

pound shall be accepted in satisfaction of the acceptance by the plaintiffs of the

the debts due to the creditors from the promissory notes with a surety pursuant

said John Hancher. to the resolution , and giving the receipt,

2. That such composition be payable operated as satisfaction of the original

as follows, by three instalmentof 1s. each . debt, and that the plaintiffs were bound

The first instalment in three months, the to call upon Smith , the surety, or might

second in six months, and the third in have compelled the trustee to enforce pay

twelve months from the date of the con- ment of the instalments. The learned

firmation of this resolution . judge directed a verdict to be entered for

3. That the security of Henry Smith, the plaintiffs, giving the defendant leave

of Muntz Street, Birmingham , glass cut to move.

ter, be accepted for the whole of the com - Held , The question is whether the

position and for the receiver's and solici- plaintiffs are entitled to maintain their

tor's costs.
action, their right to which was suspend

4 . That L . J . Sharp, of Birmingham , led whilst the conditions bound them ;

be appointed trustee .
that it was the payment of the composi

It was further proved that on the 24th tion , and not the mere resolution to ac

of July, 1874, three joint and several
d several cept a composition , which is the essence

promissory notes for £4 10s 10d each of this transaction : it was that which was

were made by the bankrupt and Smith , lintended to be accepted by the creditors in

and delivered to the plaintiffs, who there- satisfaction and discharge of their claims,
upon gave a receipt in the following form : Land the non -payment of the resolution .

6. The Bankruptcy Act, 1869.” In the
according to its terms, remitted theCounty Court of Warwicksuire, holden at creditor to his rights upon the original

Birmingham .
debts. The fact that the notes were en

In the matter of John IIancher. |dorsed by a third party does not affect the

Received of Mr. Luke J. Sharp, trustee of question. Neither is the plaintiff bound

this estate, three promissory notes dated I to resort to the summary process of the
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Arefused
proved. Hendaitof a custom

bankrupt court to enforce the composi- justified in reversing a judgment upon a

tion . fact which a judge or referee had express -

Rule discharged . ly refused to find, and which was not con

Opinionsby Coleridge, C . J. and Grove clusively proved ; that the remedy of the

and Archibald , J . J. party wis by motion to compel a finding,

and a denial of such a motion would be re

viewable in this Court.
PRACTICE.

Also held , That defendant was justified

NEW YORK COURT OF APPEALS.
in regarding the broker as plaintiff's

The Standard Oil Company, Applts agent, and as clothed with full authority

V. The Triumph Insurance Company to act for plaintiff in procuring , modify

Respt. ing or cancelling the policy, and his acts

Decided February 1, 1876. in respect to the policy are the same as if

This Court will not reverse a judg- doneby plaintiff. 106 E . C . L . 381; 13

ment upon a fact which the judge be- Wend., 518 ; 21 id . 279 ; 35 Barb ., 463 ;

low expressly refused to find , and Story on Ag., 88 134 - 5 , 451--2

which was not conclusively proved . Upon the trial evidence was given by

Proof of a custom is competent to ex - l defendant of a custom among those en

plain the conduct of parties to a con
gaged in the insnrance as to the endorse

tract.

ment of any changed or increased rate be

This action was brought to have the
fore the risk is considered taken .

cancellation of a policy of fire insurance Held . That this evidence was compe

set aside and to enforce the policy. It aptent to explain the conduct of the par

peared that the policy was procured by a ties, and how they regarded a verbal ar

broker, employed by the plaintiu , by rangement for an increase of premium ,

one of its provisions it was optional withlth and theacts necessary to be done to con

the company to cancel the policy. Upon summate it.

notice of the issue of the policy it direct
Also held , That it was proper to re

ed its agent to raise the rate of premium
ceive in evidence entries made upon the

one per cent. or to cancel the poney . broker's book , as bearing upon the fact of

Subsequently the broker returned the
the a mistake, and upon his credibility and

policy to defendant with instructions to that
to that of his clerks.

cancel it , and defendant did so . The case
case Judgment of General Term affirming

was tried before a judge without a jury, liv^ jury , judgment dismissing complaint, affirmed .
who found as a conclusion of law , that the Opinion by Church . C . J .

return for cancellation, although by mis

take and permitting the policy to remain as
OF LADING . COMMON CAR

cancelled in the possession of defendant's
RIER .

agent until after the fire, was enough to
SUPREME COURT OF PENNSYLVANIA.

defeat the action . There was no finaing |

of fact as to the mistake. A judgment|
Elkins v. The Empire Transportation

was directed dismissing the complaint. |Company.

Upon a settlement of the case the judge Decided March 6 , 1876 .

was requested, but refused, to find that A shipper or his assignee is bound by

the policy in suit was returned for can- the value of the goodswritten in the

cellation by mistake. bill of lading.

Samuel Hand, for applt. Where the written and printed parts of

James Emott, for respt.
a contract are atvariance thewritten

Held , That this Court would not be must govern .
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Error to District Court of Philadelphia the bill of lading the liability of the de

County . fendants for the plaintiff's loss is not lim

This was an action on the case by El- ited to $ 20 per bbl.” This the court

kins against the Empire Transportation declined , saying, “ If there was a contract

Company for the negligent loss of certain either express or implied that the defend

goods. ants were not to be liable beyond $ 20 per

One Nusbaum delivered to the defend- | bbl., they are not liable beyond that. It

ants at Peoria, Illinois, fifty barrels of if not necessary for you to find that the

high wines, there worth $ 2,783.70, to be shippers should have said 'we won't hold

carried to Philadelphia , receiving a bill of you for any more than $20 per bbl. not

lading for these barrels containing the fol- necessary to use such words. The con

lowing clause : tractmay be implied from all the circum

“ The rate of freight through is 50 cents | stances and the acts of the parties, and

per 100 lbs. . . .Received of A . Nusbaum various items of evidence, as from express

50 Bbls. H . Wines .. .valuation $20 per words of the party himself, and if you

bol. . .And it is further agreed that the find such a contract from all the factsand

amount of the loss or damage so accruing circumstances of the case , you should limit

so far as it shall fall upon the carriers the liability to $20 per bbl. Such an

above described, shall be computed at the agreement to limit responsibility according

value or cost ofsaid goods or property at to value from the facts in evidence, if fair

the place and time of shipment under this ly deducible from them , may be, though

bill of lading." the shipper did not in express words tell

The words italicized were written , the
the carrier he would not be responsible .

rest printed.
It may be implied from circumstances, a

course ofbusiness and regulations known
This bill of ladingwas transferred to

to the shippers, and from acceptance of a
the plaintiff Elkins as collateral security

bill of lading based on such a course of

for a draft of the shippers for $ 2, 783.80,
business it may be fairly inferred . You

which was then accepted and paid by the
should have no difficulty in this case. It

plaintiff. The goods were nearly all de
is of no consequence what the plaintiffs

stroyed by an accident while in transit.
understood as to the limitation of the de

It appeared from a printed freight notice,
fendant's responsibility ; the question is

offered in evidencebythe defendants, that
what the shippers understood, and if that

they carry four classes of freight, for the
1e limitation was the object of the company

first class charging $ 1.60 per 100 pounds,
in writing 'valuation $20 per bbl.' on the

for the second $ 1. 20 , for tne third 80 cents, ni
15. bill of lading,and the shipper so under

for the fourth 50 cents, fourth class freight ( stood
stood it, the company are not liable be

to be taken at an agreed valuation notex
yond that limitation .”

ceeding $ 20 per bbl. Defendants then

showed that the valuation of $ 20 per bbl.
Verdict for the plaintiff for $ 955,being

was inserted in the bill of lading in accor
the value of the goods destroyed at the

dance with an understanding between the
rate of $20 per barrel. To this judgment

defendant and the shipper, that in case of
the plaintiff took a writ of error. assigning

loss the defendant should not be liable be
the admission of the evidence objected to ,

yond that amount. This evidence the
the and the answers and charge of the court.

plaintiff objected to . The plaintiff re- Held , The valuation of $ 20 per barrel

quested the court ( Thayer, P . J.) to in - written into the blank of the printed bill

struct the jury “ That un.ler the legal of lading, together with the stipulated

construction of the contract expressed in / freight at 50 cents per 100 lbs., are con
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trolling parts of the bill of lading, and give a bond in the sum of five hundred

not controlled by the printed stipulation dollars in gold, conditioned to idemnify

that the amount of the loss or damage all the counties, towns and cities of Cali.

occurring and falling on the carriers, shall fornia against liability for her support or

be computed at the value or cost of the maintenance for two years .

goods at the place and time of shipment. The statute of California , unlike those

These facts, written into the printed bill, of New York and Louisiana, does not re

express the true contract of the parties, quire a bond for all passengers landing

and the $20 per bbl.must, therefore , be from a foreign country , but only for

regarded as the value or cost fixed by the classes of passengers specifically described ,

parties in advance, as that is to be treated among which are “ lewd and debauched

as such , as of the time and place of ship - women ,” to which class it is alleged plain

ment. This accords with the evidence tift belongs.

that such freight, if left to bedetermined . The plaintiff, with sone twenty other

in value at the timeand place of ship - women , on the arrival of the steamer

ment, would not be carried at less than Japan from China, was singled out by the

$ 1.60 per 100 lbs. There was an ample Commissioner of Emigration , an officerof

consideration , therefore, for the low valu - the State of California , as belonging to

ation in the diminution of the freight as that class, and the master of the vessel re

stipulated , at 50 cents. quired to give the bond prescribed by law

Judgment affirmed. before he permitted them to land. This

Per curiam opinion . he refused to do, and detained them on

board . They sued out a writ of habeas

CONSTITUTIONAL LAW .
corpus, which by regular proceedings re

sulted in their committal, by order of the

U . S . SUPREME COURT. Supreme Court of the State, to the cus

Chy Lung, Plaintiff in Error, v. J . H . tody of the sheriff of the county and city

Freeman, R . K . Piotrowski, Commission of San Francisco, to await the return of

er of Emigration ,and William McKibben, the Japan, which had left the port pend

Sheriff of the City and County of San ing the progress of the case ; the order

Francisco, California. being to remand them to that vessel

Decided March, 1876 . on her return, to be removed from the

A statute of a State which operates di- State.

rectly upon an immigrant by requir - All of plaintiff 's companions were re

ing the master, owner or consignee leased from the custody of the sheriff on a

of a vessel bringing foreigners into writof habeas corpus, issued by Mr. Jus

uch State, to gwe an onerous bona tice Field, of this Court. But plaintiff, by

for the future protection of the

State against the support of the pass
a writ of error brings the judgment of the

tieger is in conflict with the Consti - Supreme Court of California to this Cou

tution of the United States, and for the purpose of testing the constitu

therefore null and void . tionality of the act under which she is

In error to the Supreme Court of the held a prisoner.

State of Calfornia. The statute provides that the Commis

The plaintiff in error was a passenger sioner of Immigration is “ to satisfy him .

ei îrom China, being a subject of self wbether or not any passenger who

the Emperor of China, and is held a pris - shall arrive in the State by vessels from

oner because the owner or master of the any foreign port or place (who is not a

vessel who brought her over refused to citizen of the United States) is lunatic.

therefo
r
of the noot with these pass. a writofe,

01
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idiotic, deaf, dumb, blind, crippled , or in fied by section 70, of the amendments of

firm , and is not accompanied by relatives 1873– 4.)

who are able to support him , or is likely to Held , The powers which the commis

become a public charge, or has been a sioner is autorized to exercise under

pauper in any other country, or is from this statute are such as to bring the Uni.

sickness or disease, existing either at the ted States into conflict with foreign na

time of sailing from the port of tions, and which can only belong to the

departure or at the time of his federal government.

arrival in the State , a public charge, If the right of the States to pass stat

or likely soon to become so, or is a convict- utes to protect themselves in regard to the

ed criminal, or a lewd or debauched wool criminal, the pauper, and the diseased

man ;" and no such person shall be per- foreigner landino
foreigner landing within their borders ex

mitted to land from the vessel, unless the ists at all, it is limited to such laws as are

master or owner or consignee shall give a absolutely necessary for that purpose, and

separate bond in each case, conditioned to thismere police regulation cannot extend

save harmless every county, city and town so far as to prevent or obstruct other clas

of the State against any expense incur
ses of persons from the right to hold per

red for the relief, support or care of such |
sonal and commercial intercourse with the

person, for two years thereafter.
people of the United States.

The commissioner is authorized to The statute of California in this respect

charge the sum of seventy-five cents for extends far beyond the necessity in which

every examination of a passenger made by the right is founded, if it existsat all, and

him , which sum he may collect of the invades the right of Congress to regulate

master, owner, or consignor of the vessel commerce with foreign nations, and is,

by attachment. The bonds are to be pre- therefore, void .

pared by the commissioner, and two sure

ties are required to each bond ,and for pre
WARRANTY. DAMAGES.

paring the bond the commissioner is allow

ed to charge and collect a fee of three dol- ENGLISH DECISIONS — COYMON PLEAS

lars, and for each oath administered to a DIVISION .

surety concerning his sufficiency as such, Smith v . Green .

he may charge one dollar. It is expressly
Decided November 5 , 1875.

provided that there shall be a separate
The defendant having sold a cow to

bond for each passenger, that there shall
plaintiff, a farmer, with a warranty

be two suretieson each bond, and that the
that she was free from foot and

same suretiesmust not be on more than
mouth disease, and the plaintiff hav .

one bond, and they must in all cases be re ing placed the cow with other cows,

sidents of the State. whereby the latter became infected

with the disease and died , the de
If the ship master or owner prefers, he

fendant is liable for the entire loss.
may commute for these bonds by paying I

such a sum ofmoney as the commissioner The first count of the declaration was

may, in each case , think proper to exact for the breach of an alleged warranty that

and after retaining twenty per cent. ofthe a cow sold by the defendant to the plain

commutation money for his services, the tiff was free from foot and mouth disease.

commissioner is required once a month to The second alleged that the defendant

deposit the balance with the Treasurer of falsely and fraudulently represented the

the State . (See chapter I., Article VII., animal to be free from foot and mouth

ofthe Political Codeof California , asmodi- | disease, and the damage alleged was that
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the plaintiff, who was a farmer allowed known, that the diseased cow would be

the cow to herd with other cows, some of placed with other cows; and that if they

which took the disease , and (with the found that the defendant knew that in

cow in question ) died . the ordinary course of his business, the

The case was tried before Archibald , plaintiff would so place her, then the loss

J.at the assizes at Manchester. Upon a of the other cows might fairly be con

conflict of evidence, the jury found that sidered to be the natural and necessary

the defendant had warranted the cow at consequence of the defendant's breach of

the time of the sale to be free from foot warranty, and that they might assess the

and mouth disease, but they negatived damages accordingly.

the alleged false representation . It was Rule refused.

found that the animal was at the time Opinionsby Coleridge, C . J., Brett and

suffering under the disease in question , Grove, J. J .

and communicated it to other cows be

longing to the plaintiff, with which she LIABILITY . EVIDENCE.

had, in the ordinary course of the plain - N . Y . SUPREME COURT, GENERAL TERM

tiff's business as a farmer been placed, First DEPARTMENT.
and that she and several of them in con - John H . Rostern , respt., against Amizi

sequence died . On behalf of the defend

ant, it was contended that, upon a mere
Decided March 6th , 1876 .

breach of warranty , he was not responsi

ble for the loss of the other cows, though There is no implied liability on the

he would have been so if he had been
| part of an employer to care for an

employee injured in his service.
guilty of a false representation . Then

Judgment reversed on account of ad
learned judge, however, in his summing mitting, under objection , parol evi

up, told the jury that, in estimating the dence of a writing withoutsatisfac

damages, the plaintiff was entitled to re- torily accounting for its non -produc

cover in respectof the breach of warranty. tion .

They might take into their consideration Appeal from judgment entered on re

the fact that the buyer was a farmer, and port of a referee in favor of plaintiff.

that the seller knew , or must be taken to The complaint alleges that one Culver,

have known, that the cow in question while in the employ of defendant, received

would be placed with other cows,and that injuries, and that defendant promised to

the consequences which had resulted pay plaintiff for board and services Culver

might naturally be expected to happen. rendered while he was suffering from the

The jury returned a verdict for the plain- injuries so received . Defendant was shown

tiff, with £50 damages, and leave was re- to be generalmanager of Dodd's Express

served to the defendant to move to reduce Company, in whose employ Culver was

the damages to £8 if the court should be injured . There was a conflict of evidence

of opinion that they ought to be con - as to the promise, delendant denying it.

Plaintiff proved the presentation of a bill
fined to the value of the cow sold .

Ito defendant ; plaintiff 's witness swore

Held . That it was no misdirection to that the amount of the bill was $ 174 .

tell the jury that in estimating the Defendant swore that the bill was for a

damages to which the plaintiff was enti- less amount, and made out to “ Dodd's

tled for the breach of warranty, they Express,” and that he thought that the

might take into their consideration the
witness, who presented the bill, took it

away with him on his refusal to pay it.
fact that the buyer was a farmer,and that Plaintiff's counsel asked the following

the seller knew , or must be taken to have question :
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“ Did that bill for $ 174 embrace the Motion for a new trial on verdict direct

usual current charges for such services ed for defendants. Exceptions to be

and attendance by landlords of public heard in the first instance at General

houses ?” Term .

This was answered under objection and Action on a policy of life insurance on

exception. life of plaintiff's husband in favor of

Held , That had Culver been in the em - plaintiff. Defence, fraudulentacts in ob

ploy of the defendant, there is no implied taining the policy ; suppression of mate

liability of an employer for care or services rial facts. Some of these facts were

rendered an employee injured in his ser- proved by physicians who attended him

vice . That the only ground on which professionally and obtained their knowl

defendant could be held liable is that of edge in that way. This evidence was re

an express promise, and it is doubtful ceived under objection. One question in

whether the evidence would sustain a the application was whether during the

finding ofsuch promise ; butwithout pass- last ten years he had had any sickness or

ing on this, the judgment should be re - disease. He replied , “ Nine years ago,an

versed for error in admitting proof of the attack of typhoid fever.” In reply to the

contents of the bill claimed to have been question, " Have you employed or con

presented, without producing it or satis- sulted any physician , & c. ? if so, give

factorily accounting for its non-production. names," he gave the name of only one.

Judgment reversed . New trial granted , It was shown by his own admissions that

costs to abide the event. he had , during the time designated, had

Opinion by Davis, P . J ; Brady and other serious sickness,and been under the

Daniels, J. J., concurring. care of other physicians.

Held , That it was error to admit the

testimony of physicians as to knowledge

LIFE INSURANCE.
of diseases obtained in their professional

N . Y . SUPREMECOURT - GENERAL Term . capacity, and necessary to enable them to

FIRST DEPARTMENT. prescribe.

Held also, That the admissions of the
Olive A . Dilleber v. the Home Life In -|

assured viz : letters written by him were
surance Company.

admissible to show the false statements.
Decided March 6, 1876 .

Excluding the testimony of the physi

Testimony of physicians as to knowl- cians, it appears that he had a sickness

edge of diseases obtained in their thatwas important as affecting his insura

professional capacity, and necessary | bility , which he was bound to disclose .

to enable them to prescribe, is inad

missible.
That the warranty is false , and the de

fendant absolved.

Letters written by the assured are ad
Judgment affirmed.

missible to show false statements, or

concealment of facts affecting his Opinion by Brady, J .; Larvis, P . J ., and

insurability , which he was bound to Laniels, J., concurring.

disclose.
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ul.

NEW YORK WEEKLY DIGEST. Several acts of bankruptcy had been

committed by Oppenheimer when Mr.

Vol. 2.] MONDAY APRIL 24 , 1876. [No. 11. McLennan pursuaded him to confess

PRINCIPAL AND AGENT.
judgment for the debt thus sent to him .

Proceedings in bankruptcy were insti .

U . S . SUPREME COURT.
tuted against Oppenheimer within four

Hoover,Assignee of Oppenheimer plt’ t |months after such confession , and were

in error, v .Wise et al., def’t in error.
prosecuted to a decree of bankruptcy.

· There an attorney is employed by a col- At the timeof receiving the confession .

lection agency to collect a claim , the
McLennan was well aware ofthe insoli

attorney is the agent of the collection

ency of Oppenheimer, and that the
agency , and not of the creditor.

confession was taken in violation of the
Error to the Supreme Courtof New

provisions of the bankrupt act.

York .
The money collected was remitted to

This action is brought by an assignee the collection agents in New York ,

in bankruptcy to recover back a sum | from whom he received the claim , but

of money collected from the bankrupt never paid by them to Wise & Green

after the occurrence of several acts of baum . the creditors. When the

bankruptcy. in question was delivered to the collec

Under the practice of the state of tion agency in New York , it was so de

New York the case was referred to a livered , as testified by one of its owners.

referee , upon whose report judgment “ for collection.” “ Archer & Co., "

was entered at the special term in favor lhe says. “ were collection acen

of the plaintiff. From this judgment | York. I gave them no directions ex .

an appeal was taken by the defendants Icept to try their best to collect it.

to the general term . Upon the hearing They told me they would send it out

at the general term this judgment was | (to Nebraska). I gave no other in

reversed and a new trial was ordered . Istructions.” “ The business of Led

The plaintiff appealed to the Court yard , Archer & Co. (he says) was to

of Appeals. take claims for collection in different

The Court of Appeals affirmed the parts of the country, and , if necessay

judgment of the general term and re- have them sued .”

mitted the record to the Supreme Court, Mr. Archer, of the collection firm .

that the judgmentmight be there en - testifies that he received the claim for

tered and enforced . From this judg - collection ; that he told the defendants

ment, entered upon that remittitur, the if sent on at once he thought it could

present writ of error is brought. |be collected ; that the account was veri

It appears that an account or money tied by one of the defendants and sent

demand was delivered by its owners to by the witness to Mr. McLennan, a

Archer & Co., a collecting agency in lawyer, at Nebraska City ; that he af

the city of New York, and received by terward told thedefendants the account

them , with instructions to collect the had been put in judgment, and that he

debt, and with no other instructions ; |hoped to collect themoney, or the great

that this agency transmitted the claim er part of it. When he madethis com

to McLennan & Archbold , a firm of munication he had McLennan's letter

practicing lawyers in Nebraska City. in his hand, and communicated it to
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the defendants. He further testified PRACTICE . EVIDENCE .

that the money had been received by N . Y . SUPREME COURT, GENERAL TERM .

him from McLennan, but had never Fourth DEPATMINT.

been paid over to Wise & Co. | Conway, applt., v. Moulton, respt.

The referee held that the knowledge Decided January 1, 1876 ,

of the condition of the bankrupt by the Under $ 399 of the code the owner of

attorneys residing in Nebraska, who chattels is not permitted to prove by

took the confession of judgment, was his vendor ihat a demand for the pos

session of such chattels wasmade by
the knowledge of the creditors in New

such vendor as theagent of the owner
York. The Supreme Court and the of the deceased partner of one in pos

Court of Appeals adjudged otherwise , session of such chattels.

holding them to be the agents of Archer This is an appeal from a judgment

& Co., and not of Wise & Greenbaum , ordered upon the decision of the Mon

the creditors. It is upon this point of roe Circuit dismissing the complaint

difference that the case is now presented with costs.

for decision . James Conway sold the tools in con .

Held , The general doctrine that the troversy to the plaintiff who is his

knowledge of an agent is the knowl- daughter. Afterwards he engaged in

edge of the principal, cannot be the service of the defendant and with

doubted . the consent of his daughter, himself

It must, however, be knowledge ac- made an agreement with them whereby

quired in the transaction of the busi- the use of the tools in the prosecntion

ness of his principal, or knowledge ac- of the samework in which the father

quired in a prior transaction then pres- was employed, was transferred to them

ent to his mind, and which could prop- for an indefinite period , for what the

erly be communicated to his principal. said use should be worth.

Neither can it be doubted that where When this work ceased the tools were

an agent has power to employ a sub- left in the possession of the defendant,

agent, the acts of the sub -agent, or no- and this action is brought to recover

tice given to him in the transaction of the value thereof, upon the allegation

the business, have the same effect as if that they had been demanded from the

done or received by the principal. defendant Russell, who died before the

But for the acts of the agent of an trial, and that Russell refused to deliver

intermediate independent employer, a them . Upon the trial the plaintiff of

principal is not liable ; that in this case fered to prove by James Conway the

McLennan was not the agent of Wise
demand and refusal. The court refused

to allow the witness to testify to these
& Greenbaum in such a sense that his

| facts and the plaintiff excepted .
knowledge of the condition of Oppen - The court in affirming the judgment

heimer is chargeable to them ; he was of the court below based its opinion

the agent of the collecting agent and upon $ 399 of the code of procedure.

not of the defendants.
J. C . Cochran for a plt.

Boss & Bissell for respt.
Judgment affirmed.

Held , That this case comes not only
Opinion by Hunt, J .; Miller, Clif - |within the intent but the words of sec

ford and Bradley , J . J., dissenting. tion 399.

Opinion by Gilbert, J.; Mullin , P . J.

and Smith J ., concurring.
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Lasts,
arent

contingesentofthesephysi-
about tilas

HUSBAND AND WIFE. and on this occasion defendant asked

N . Y . SUPREME COURT - GEN'L TERM . plaintiff if he had been to see her, and

FOURTH DEPT. plaintiff told him he had, and also how

Potter, respt. v. Virgil, applt.
he found her . Defendant also asked

Decided January, 1876 .
if he was going down to see her again

and plaintiff said he should on the next
Where a physician is employed in at

tendance upon a sick person his em - day

ployment continues while the sickness Defendant states the same interview

lasts, and the relation of physician as follows :

and patientcontinues unless it is put a

an end to by the assent of the parties, ,
“ I called at the doctor's house and

or the express dismissal of the physi- had considerable conversation with him

cian , about the occarrence,and told him they

A wife cannot abandon her husband 's had taken her off unbeknown to me,

house and home and bind him
For and asked him if he had been down to
for and asked him if he

necessaries, provisions, clothing, med

ical attendance, & c., except on proof
# see her ,and he said he had, and I asked

of gross abuse, neglect and miscon - |him how he found her and he said com

duct on the part of the husband. fortable ; and I asked him when he was

This is an action for services. The going down again , and he said he did

plaintiff is a physician and was employ- not know , in two or three days. De

ed by defendant to attend upon his wife fendant also testified that he had sent

who was sick at defendant's house, and plaintiff to his wife's father some days

80attended her up to about August 10, after this, and thathis father- in - law had

1873, and plaintiff's services up to this refused to let him see his wife. On

date were duly paid for by defendant. this occasion he asked plaintiff' how his

On or about August 10 , 1873, the wife was - he said about the same as

father of defendan’ts wite, without the she was at your house .

knowledge or consent of the defendant, Geo. U . Kennedy for applt.

removed her to his (said father's) house | W . C . Ruger for respt.

some six miles from plaintiff's and de- Held , That the evidence justified the

fendant's residence, and theservices for assumption that after the removal of

which this action is brought were rend the wife plaintiff visited her with the

ered subsequent to the removal of de- knowledge and assent of defendant, or

fendant's wife to her father's, and con - at least his attendance was not forbid

tinued up to her death, about Septem - den nor was the contract of employ

ber 19, 1873. ment ever revoked .

Defendant insists he was not liable That had defendant in any of the in

for such services after theremoval from terviews with plaintiff expressly forbid

his house. On the question whether den his attendance on his wife after her

defendant ever dismissed plaintiff or removal, a different question mighthave

forbid his further attendance upon his arisen , and there being a conflict of ev

wife the evidence was as follows : Sidence on this branch , the judge would

Plaintiff testifies that after her re - have been obliged to submit the ques

moval defendant called upon him to tion to the jury , but under the evidence

learn what he, plaintiff, knew about his in the case the refusal of the judge to

wife's condition and plaintiff told him , submit the question of employment to
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a jury on the ground “ that where a leges that he holds the circulating notes

physician is employed to attend upon a of the Bank of Augusta, Georgia , to

sick person his employment continues that amount, and that the defendant

while the sickness lasts, and the rela - was, in June, 1862, and thenceforth , a

tion of physician and patient continues holder of three hundred and seven

unless it is. put an end to by the assent shares of the stock of that bank, of the

of the parties or the express dismissal nominal value of one hundred dollars

of the physician,” was correct. per share .

That had the wife abandoned her The Bank of Augusta was chartered

husband's home except upon clear proof December 27, 1845, and its charter co

of gross neglect, abuse or misconduct tained the following provision :

on the part of the husband , the hus- “ Sec. 3. That the individual proper

band would not have been liable for ty of the stockholders in said bank

necessaries, medical attendance, & c., shall be bound for the ultimate redemp

butunder the circumstances, in this case tion of the bills issued by said bank in

having hired plaintiff, and even after proportion to the number of shares held

his wife's removal impliedly assenting by them respectively ; and in case of a

to the rendering of the services, and not failure of said bank , all transfers of

forbidding them , defendant is clearly stock made within six months prior to

liable . said failure or refusal on the part of

Judgment affirmed . said bank to redeem its liabilities in

Opinion by Mullin , P . J.; Gilbert specie when required, shallbe void ,and

and Smith , J. J ., concurring. the private property of the individuals

transferring said stock shallbe liable for

STATUTE OF LIMITATIONS.
the redemption of the billsof said bank

WHEN RIGHT OF ACTION AC- | as above stated ."

CRUES.
The defendant pleaded the statute of

U . S . SUPREME COURT. limitations, alleging that allof thebank

Terry, plaintiff in error v . Tubman, notes sued on
notes sued on were issued by the A ugus

defendant in error.
ta bank prior to June 1, 1865, and that

Decided March , 1876,
before that date the bank had become

Under a bank charter which bound the
| insolvent, unable to meet its liabilities,

individual property of the stockhold
|had voluntarily stopped payment and

ers for the ultimate redemption of ceased to do business, and so continued

the bills issued , a right of action ac- down to the time of the plea . To this

crues to each bill-holder when the plea the plaintiff demurred . The circuit

bank refuses to redeem , and is no- court rendered judgment for the defend

toriously and continuously insolvent;

it is not necessary to first exhaust the
ant on this plea , from which the plaintitt

assets of the bank by legal proceed brings his writ of error to this court.

ing. | The statute of limitations of the

In error to the Circuit Courtof the State of Gərgia was passed on the 16th

United States for the Southern District March , 1869, and is as follows, so far as

of Georgia . this action is concerned , viz :

The plaintiff, a citizen of Georgia , “ Sec. 3. And be it further enacted ,

brings his action to recover from Mrs. That all actions on bonds or other in

Tubman, the sum of $ 5 ,400. He al-Istruments under seal, and all suits for
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the enforcement of rights accruing to The plaintiff insists that no cause of

individuals or corporations, under the action against the stockholder existed

statutes or acts of incorporation , or in on the first of June, 1865, and not un

any way by operation of law , which til the bank had made its assignment

acrued prior to 1st June, 1865,not now in 1866, its affairs had been administer

barred ,shall be broughtby 1st January, ed and a demand of payment of the

1870 , or the right of the party, plain - bills had been made upon the bank and

tiff or claimant, and all right of action had been refused.

for its enforcement, shall be forever . Held , That the facts alleged in the

barred. plea are sufficient to make it a good

Sec. 6. That all other actions on con - plea ; in other words, that the cause of

tracts, express or implied, or upon any action , so far as there is a separate and

debt or liability whatsoever due thepub.. distinct right of action in favor of each

lic, or a corporation, or a private indi bill-holder , was in force on the first of

vidual or individuals, which accrued June, 1865 .

prior to 1st June, 1865,and are not now 2 . That it is not necessary first to ex

barred, shall bebrought by 1st January haust the assets of the bank by legal

1870, or both the right and the right of proceeding. The case is not so much

action to enforce it shall be forever bar- like that of the guaranty of the collec

red. All limitations hereinbefore ex- tion of a debt, where the previous pro

pressed shall apply as well to courts of ceeding against the principal debtor is

equity as courts of law , and the limita - implied, as it is like a guaranty of pay

tion shall take effect in all casesmen- ment,where resort may be had at once

tioned in this act, whether the right of to the guarantor without a previous

action had actually accrued prior to the proceeding against the principal.

1st June, 1865, or was then only in That the liability for the ultimate re

choate and imperfect, if the contract or demption of the bills, if properly en

liability was then in existence." forced, arises when the bank refuses or

The plea demurred to alleges, and it ceases to redeem and is notoriously and

is to be here assumed to be true, that continuously insolvent.

the bank notes held by the plaintiff had Judgment affirmed.

been issued by the bank prior to June Opinion by Hunt, J .

1 , 1865, the time specified in the limi

tatiou act just quoted. It is further al- SPECIFIC PERFORMANCE. POS

leged, to be taken as true, that prior to
SESSION.

that time the bank had becomenoto N . Y . COURT OF APPEALS.

riously insolvent, unable to meet its lia Miller, respt., v. Ball, applt.

bilities, and had ceased to do business. Decided Feb . 25 , 1876.

The question is whether the right of Where, under a parol contract for

action now sought to be enforced , had, the purchase of land , the vendee has

on or before June 1, 1865, bymeans of paid the consideration but received

these facts, accrued to the plaintiff. If no deed , consent that the vendee

it had , the present action is barred by
may take possession of the land will

be implied ; it cannot be in ferred
the statute , as this is one of the actions that the vendor intends to retain the

embraced within the terms of the stat consideration and the use of the

ute . land.
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This action was brought to compelliance upon the promise of defendant

the specific performance of a contract to give him the title to the land, there

for the purchase of lands, entered into was an implied consent on the part of

by the agent of the parties. It was the defendant thathemight take pos

agreed, in January, 1864, by parol, session as owner. In all cases where

that plaintiff should pay $ 150 for the the contract for the sale of land is

land, and receive a warranty deed . In silent as to the possession, and the ven

April following defendant and his wife dee has paid the entire consideration ,

executed a deed, which was delivered and fully performed on his part, and all

to plaintiff's agent, who then paid the thatremains for the vendor is to give the

whole consideration, $ 150 . This deed deed, there must be an implied agree

was subsequently delivered to plaintill, ment or license that the vendee may at

who found that it did not truly express once take possession and have the use of

the consideration - it being therein the land . In the absence of proof to the

stated at $ 100 — and it contained cer- contrary, it could not be iuferred that

tain reservations not authorized by the the vendor intended to retain the use of

agreement ; he thereupon declined to both the land and the consideration

receive it,and returned it to defendant's paid therefor. Suffern v . Townsend,

agent, who agreed to have it corrected 9 J. R ., 35 ; Erwin v. Olmstead, 7 Cow .,

and returned to him . This was never 229 ; Kellogg v .Kellogg, 6 Barb., 116 ;

done. Defendent did not repudiate the Spencer v. Tobey, 22 Barb., 260, dis

parol agreement, but agreed to “ make tinguished.

it all right.” He did not decline to Judgment of General Term , affirm

perform it until April, 1867 - a shortling indement for plaintiff affirmed

time before this action was commenced .
Opinion by Earl, J.

The land was wild and uncultivated,

several miles from any highway. In
PRACTICE . EXECUTION. PRO

the Fall of 1864 plaintiff, with the con
CEEDINGS TO REVIVE.

sent of the adjoining owners, cut out
N . Y . COURT OF APPEALS.

and made a road for two and a half

miles from the highway to the lot, and,
Wallace, applt., v. Swinton, respt.

prior to the commencement of this Decided February 15 , 1876.

action, made roads upon the lot, under- An execution against the estaie of a

prushed and cutup fallen trees thereon , deceased debtor is irregular and void

preparatory to clearing about a quarter
unless the proper proceedings as an

thorized by section 376 of the code
of an acre,built a bough shanty,annually

have been had , and a sale thereunder

cut and drew from the lot wood and tim
passes no title .

ber, and paid the taxes thereon . The Chapter 295 of the laws of 1850 , and

referee found that there had been a section 376 of the code not being en

sufficient part perforinance of the agree tirely repugnant,may both stand .

ment to take it out of the operation of This was an action of ejectment.

the statute of frauds. Plaintiff claimed title by virtue of a

L . W . Russell for respt. sale under two executions issued upon

Samuel Iland for appli. judgments recovered against F. in his

Held , no error : That after plaintiff lifetime. F . died in 1864. In June,

had paid the full consideration , in re 1868, plaintiff'applied to the surrogate
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of Orange county for permission to is- of the code regulating the procedure in

sue executions on the judgments . It the court in which a judgment is recov .

did not appear that any of the interest. ered for enforcing the same after the

ed parties were notified of the applica - death of the debtor.

tion to the surrogate. After the sur- ! Held, That as the two statutes are

rogate had granted leave to issue exe. notentirely repugnant both may stand.

cutions, application was made to the 11 How ., 200 ; 13 Abb . Pr., 80 ; 45

supreme court and the order to show N . Y ., 368 ; 12 Wend., 542 ; Flanigan

cause why executions should not issue v. Iman , 53 Barb ., 587 ; Wilgus v .

was served on one of the children of F . Bloodgood, 33 How ., 289, questioned .

in New Jersey , where all the children Order of general term granting a new

and heirs at-law of F . then resided, trial affirmed.

th y all being minors, no guardian ad Opinion by Allen , J .

litem was appointed for them . The
executions were issued in pursuance of STATE CONTRACTS . CONSTITU .

leave thus obtained, and the land , with
TIONAL LAW . DAMAGES.

other lands,was sold thereunder. Plain N . Y . COURT OF APPEALS.

titi was never in possession of the land. Lord , et al.,applts., v . Thomas,respt.

Prior to the giving of the sheriff's deed ! Decided Feb . 1, 1876 .

to the plaintiff, defendant took posses- The State cannot be com peiled to pro

sion under one whom he supposed had ceed with the erection of a public

title or the means of obtaining title. building by a contractor with whom

S. M . Fullerton for applt.
it has a contract for its erection . A

C . Il Winfield for respt.
law of the state suspending such a

work is not unconstitutional, as im

Hell , That the executions were void | pairing the obligationsof the contract.

80 far as the real estate sought to be The contractor's remedy for any

reached was concerned , and the plain damages he might sustain is an ap

tiff'acquired no title under the sale as ' plication to the legislature.

against those not made parties, to the This was an action brought by plain

proceedings authorized by law for the tiffs, as assignees of one A ., of a con

revival of the judgment against their tract between him and certain persons

property , and making them parties to styled commissioners, for doing certain

. the judgment. 1 Cow ., 711 ; 10 Wend., “ brick and stone work for the Elmira

206 ; 18 N . Y ., 412. Reformatory,” to restrain defendants

It is not optional with the judgment from letting any portion of the work con

creditor whether he proceeds under Stracted for to other persons. The said

254 or 376 of the code. If the debtor is commissioners were appointed under

alive he must proceed under the former, chapter 427, Laws of 1870, and were

iſ dead under the latter. charged with the general superintend

It was claimed that chap. 295 of the ence of the ground for the reforma

laws of 1850, which relates to the is- tory, which they were authorized to

suing of executions, and the enforce - purchase, and the design and construc

ment of judgments against deceased tion of the building, subject to the ap

judgment debtors, enacts, among other proval, by the governor, comptroller

things, that the leave of the surrogate and State engineer,of the plan adopted

is necessary, superseded the provisions by them . A site was purchased and a
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plan of the building adopted and ap - public work, or providing for its per

proved , and a contract entered into formance by different agencies than

with A . to furnish the materials and do those theretofore employed, is not sub

the stone and brick work required in ject to any constitutional objection, be

its erection. The contractwas assigned cause the changewould involve a breach

to plaintiffs, with the assent of the com - of contract with a contractor who had

missioners. In 1874, after a part of contracted to do the work . The con

thework had been done under the con - tractor would have a claim against the

tract, an act was passed by the legisla - state for any damage sustained by him

ture (chapter 323) which suspended from the breach of the contract, which

the commisions and provided for could be enforced by appeal to the

the appointment,by the governor, of a legislature. 43 N . Y ., 408.

superintending builder in their place , Judgment of General Term , affirm

and vested in him , so far as the con- ing judgment for defendant, affirmed.

struction of the building was concerned,
ed, Opinion by Andrews, J.

all the powers and duties theretofore

possessed by the commissioners, and BROKER. PERSONAL LIABIL .

provided for the purchasing of the ma
ITY .

terial, and that all things connected
ENGLISH DECISIONS — COMMON PLEAS

with the erection of said building

should be done by contract, to be
DIVISION.

awarded to the lowest responsible bid - Southwell and another v . Bowditch .

der, after being advertised as is now ! Decided January 15 , 1876 .

required for the letting and advertising A broker having signed and sent to the

of state work on the canals . Defendant plaintiff's a note of a contract in the

was appointed superintending builder. following terms: — “ I have this day

Ile advertised for proposals to do cer sold by your order and for your ac

tain work which was included in the
count to my principals about five tons

of pressed anthracene. W . A . Bow
contract with A .,and plaintiffs claimed

ditch," is personally liable , in an ac

that they were entitled to perform it. tion for goods sold and delivered ,

Wm. II. Bowman for applts. upon the contract.

Geo . F . Danforth for respt. Declaration for goods sold and deliv
Held , That defendant was author-lered ; plea, never indebted .

ized by the Act of 1874 to enter into a Issue.

new contract for the completion of the At the trial before Lord Coleridge ,

building, and could not be enjoined at C . J., at the sittings in London after

theinstance of plaintiff from proceeding Michaelmas Term , 1874, the facts, so

to execute this power. far asmaterial, appeared to be as fol.

Also held , That the state cannot be lows : -- The contract of sale relied on

compelled to proceed with the erection by the plaintiffs was a sold note signed

of a public building or the prosecution by the defendant, who was a colonial

of a public work, by a contractor with broker, in the following terms: -

whom ithas contracted for the erection " Messrs. W . A . Southwell & Co. I

of the building or the performance of have this day sold by your order and

the work. 1 Den ., 317. A law of the for your account to my principals about

State, suspending or discontinuing a five tons of pressed anthracene, at five
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shillings per cwt. of pure anthracene, Opinions by Coleridge, C . J.; Grove

to be delivered free to ‘ Free Trade and Denman, J. J.,

Wharf' in casks in good export condi

tion . The percentage of pure anthra- | ESTOPPEL. BOUNDARY LINE.

cene for value to be referred to Dr. B .
SUPERIOR COURT OF CINCINNATI GEN

Paul, who is to test in the following
ERAL TERM .

manner : [then followed a description

of the manner of testing] ; payment in
Samuel Burt vs. Frederick Creppel.

cash in fourteen days after delivery, less Decided October Term , 1876 .

24 per cent. discount and 1 per cent. A doubtful or disputed boundary line

brokerage. The above anthracene to may be agreed upon by parol ; and

bemade all from coal tar. W . A . Bow - a party so agreeing is afterwards es

diteh .” It was contended for the plain
topped from denying the sume, if the

tifts that this document amounted to a
other, relying upon it, erects im

provements.

contract of sale,making the defendant
B owning a large lot of ground, sold

personally liable for the price of the

goods delivered under it. It was con
and conveyed a part of it bymetes and

tended for the defendant that the note
bounds to S by deed . They agreed

upon the boundary line between them ,

did not import personal liability on the
which was probably somewhat different

defendant's part. The defendant had
" from that which the calls of the deed

acted, in buying the goods, as broker

for a firm of Bloth & Co. The ver
would establish . S sold and conveyed

dict was entered for the plaintiff's for
to C , by the same description as that

| contained in the deed to S , pointing

3252.,leave being reserved to the de
out the division line that B had shown

fendant to move to enter a nonsuit on
to S . C commenced to erect a new

the ground that there was no evidence
house upon his lot, when B interposed ,

to render the defendant liable for goods

sold and delivered . A rule nisi had |
and claimed that its wall was upon his

lot, being over the line he had pointed

been obtained accordingly .
out to S , and which S had pointed out

Held , That the document was a con
to C . Ctook down this wall, and

tract of purchase and the defendant's
built according to such pointed out

signature thereto being unqualified, he
line, B not objecting until after C had

is personally liable .
completed his house . He then bronght

The expressions used in this contract,
ejectment for the strip between the

thongh they show that the defendant
line as called for in the deed, and the

was acting as an agent, must be taken
line as pointed out. Owing to an un

as showing no intention that the de
certainty as to a corner of B 's original

fendant should be exempted from the

liability that would ordinarily bethrown
tract, thedivision line as given by the

upon him by law when acting for an
deeds, was not certain .

undisclosed principal. I Ileld , A disputed or doubtful bound

It seems that words added by way ary may be agreed upon by parol ; and

of qualification to the signature, are lif the parties make improvements upon

entitled to more weight than the same

expressions occurring in the body of the
is occnrring in the body of the the disputed ground in accordance with

instrument.
such agreement, they will be estopped

Rule discharged . from denying the line so agreed upon .
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Their respective deeds cover the land referee, if possible , that defendant had

up to such agreed line. received no money on said note . Tak

Judgment affirmed . ing the evidence offered in connection

Opinion by Yaple, J . with the fact that when it is claimed

the note was given the defendantwas

PROMISSORY NOTE . EVIDENCE intoxicated, a strong inference mightbe

N . Y . SUPREME Court,GENERAL TERM. drawn that advantage had been taken

FOURTH DEPT. of defendant's condition to obtain the

Nicholson , respt., v .Waful, applt. note without any consideration .

Decided January, 1876. Judgment reversed.

In an action on a note of $ 450 , evi- Opinion by Mullin , P . J . ; Smith

dence that a short time prior to the and Gilbert, J. J ., concurring.

giving of the note the payee stated

he was working for $ 1.50 per day,

and could not raise $ 100, was com -| LANDLORD AND TENANT.

petent to raise question of plaintiff' s| SUPREME COURT OF PENNSYLVANIA .

(the payee's) “ bona fides.”

This is an action on a promissory note
Hey v . McGrath .

of $ 450, dated April 28, 1873, which Decided February 21, 1876.

plaintiff claimswas given to him by de- In Pennsylvania a tenancy at will is

fendant. construed to be a tenancy from year

Defendant denies that he ever gave I to year.

to plaintiff any note of $ 450, and that Where the sub-tenant purchases the ti

if he did , it was given while he was in tle of the paramount landlord , he is

toxicated, and was without any consid invested with all the latter's rights,

eration, and was void .
including the power to determine the

original lease.
On the trial, defendant offered to

prove that in 1870, plaintiff'said he had |
Error to the District Court of Phila

not one hundred dollars ; that for some de
d dollars : thatfor some delphia County.

two years he was employed by a firm of Ejectment by McGrath against Hey

millers and received for his services to recover the possession of an office.

the sum of $ 1 ,50 per day, and out of it . On the 16th of April, 1866, one Stone

had to furnish a house and support a leased the premises in which the office

wife ; that in Juneor July, 1872, plain - was situated to Iley, for a period not

tiff said thathe had no funds, and could expressly limited, at a specified annual

not raise $ 100. rent, and payable in monthly instal

There was a judgment by the referee ments. The indenture of lease cin

for plaintiff. tained the following stipulation :

Held , That as defendant was in the “ And it is hereby expressly under

attitude of claiming on the trial before stood and agreed between the said par

the referee that plaintiff had taken ad - ties of the first and second parts, thatat

vantage of him while intoxicated , and no time, during the continuance of the

got from him the note (if the note was said party of the second part as a ten

signed by him ), without any considera - ant of the aforesaid premises, leased

tion therefor, the evidence offered above and demised by the said party of the

was competent, in order to satisfy the first part, is the aforesaid annual rental
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of three hundred dollars, to be in any | NEGLIGENCE.

event increased in amount, but for such N . Y . SUPREME CourT,GENERAL TERM .

period as the said party of the second First DEPARTMENT.

part may continue in possession of the
Mack , applt., v . The Dry Dock &

aforesaid demised premises, as a prompto
East New York Railroad Company,

paying reliable tenant, the amount of
respts.

rent to be paid upon the aforesaid six

| Decided March 6, 1876 .
teenth day of each and every month

shall in no wise exceed the sum of 11 passenger is directed to front 1

form with his baggage by conductor

twenty-five dollars, as aforesaid.”
and remains there, believing himself

Upon August the 30th, 1870, Hey to be so ordered by conductor , and is

sub-let the premises to McGrath for the there injured , he is not chargeable

term of one year, reserving to himself,
with contributory negligence.

in a written lease , “ store room for at | A
And that is so, though there is room

in ide, and a notice posted conspi

least ten compressed bales of cotton, or
cuously forbidding riding on front

woolen rags, or paper stock, in any por- / platform .

tion of said building, and one office.”
Appeal from judgment recovered on

On December 29th , 1871, Stone con
a non-suit ordered at Circuit.

veyed the aforesaid premises to the sub-|
Plaintiff, who is a German, and who

tenant McGrath ; assigned to him also
had been in this country but a few days,

his (Stone's) rights upon the original
" and who knew but little or nothing of

lease . On January 11th , 1872, a notice
the English language, sought to enter

to quit the premises was served upon

Hey by McGrath ; and on December
into one of defendant's cars, having a

24 , 1872, this action was instituted .
large and heavy trunk with him . The

conductor directed him by signs and

The court instructed the jury that
motions to take his trunk to the front

they should find for the plaintiff'; and , platform , which he did , and under

the verdict and judgment having been
standing that hemust stay with it, re

given accordingly , the defendant sued
mained standing there, though there

out this writ, and assigned for error the
le was plenty of room inside. The con

charge of the court. |ductor allowed him to remain on the

He'd , That the lease in this case
front platform and there collected the

was not for life , but at will, which, unclewhich , un- fare of him for himself and trunk ;

der our decisions, is a lease from year but did
|but did not in any way indicate to him

to year. The plaintiff, McGrath , hav-li
that his proper place was inside, or ob

ing purchased the title of the para
the para- ject to his remaining outside. Notices

mount landlord, is invested with his
were posted up insideofthe car, at either

rights, and could determine the lease
end, forbidding passengers to ride upon

just as the paramount landlord might.
d might. the platform . The car collided with

There is nothing in his lease from Hey |the pole of a truck, which was backed

which would prevent the exercise of
up to the curb stone beside the track,

this right. and plaintiff's knee cap was dislocated

Judgmentaffirmed. thereby.

Per Curiam opinion . Plaintiff testified that the truck was

standing so that the pole reached out
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over the track , that the car was going as to the position of the pole of the

rapidly and that the driver made no truck , should clearly have been left to

effort to check it. the determination of the jury.

Defendant offered testimony to show Judgment reversed and new trial or

that the pole was parallel with the aered .

track and out of the way, but that just Opinion by Daniels, j.; Davis, P .

as the car came bythe truck , the horses J ., ard Brady, J ., concurring.

shied at soine baskets,bringing the pole

around too suddenly for the driver to COSTS .

avoid the collision . NEW YORK SUPREME Court,GENERAL

Plaintiff wasnon -suited . TERM, FIRST DEPARTMENT.

Lewis Saunders for applt. | Geo. E . Phelan, et al., respts., v . II.

John M . Scribner, for respt. W . Collender , applt.

On appeal, Held , That it is not ne. Decided March 31, 1876 .

cessary to determine now , whether the If defendant counterclaims without

provisions of the General Railroad Act I serving offer to allow judgment for

as to posting notices applies to street
theexcess of claim over counterclaim ,

· plaintiff is not bound to enter judg
cars, but whether it does or not, would

ment for such excess in order to avoid
not relieve plaintiff from the imputa costs, but may test the counterclaim ,

tion of negligence if he heedlessly and and if he recover $ 50 is entitled to

voluntarily rode upon the front plat- full costs,

form . The combined assent of the Appeal from order of Special Term ,

plaintiff and defendant's conductor, denying motion to set aside plain

would not justify a violation of the re- tifts' costs, and to award costs to de

gulations as to riding inside. But the feudant. This action was brought to

case is far different where he is sent recover the sum of $ 1250 , due the

against his will by the conductor to the plaintiff's by way of rent. Defendant

front platform , by such acts and words admitted the claim , but set up a coun

as create the impression that he can terclaim for $ 1,084.65, which plaintiff's

only ride there, although hemay have, denied.

in fac“, misunderstood the conductor. The jury found for defendant the

It has been decided that a passenger on amount of the counterclaim , and a ver

the front platform is not carried at his dict was thereupon entered for plain

own risk , if he be there without any tiff for $ 219.47, the excess of the

fault of his own (38 N . Y ., 131). amonnt claimed over the counterclaim .

In this case the conductor might Detendant presented to the clerk of the

clearly have seen that his instructions court for taxation a bill of costs, claim

were misunderstood , since the passenger ing that as the only issue raised was as

endeavored at the outset to enter the to the counterclaim , and that as to that

car, until he was directed forward. The the jury found for him , therefore he

conductor should have corrected his was entitled to costs. The clerk refused

mistake, and since he had the charge to tax the bill, but taxed the costs for

and control of the car, should have in - plaintiff.

formed plaintiff that his proper place From the order of Special Term , de

was inside. The conflicting testimony nying the motion to set aside plaintiff's'
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costs and to allow the defendant's, this Parol lease, how it affects tenant from

appeal is taken .
year to year.

Geo. Stevenson for respt.
Tenant holding over ; tenant sowed crop

under an agreement; the landlord

Michael Nolan for applt.
afterwards sold ; tenantmay reap.

On appeal, Held , That costs can Notice.

only be given as allowed by statute . This was an action of trover .

The Code, by sec. 304 , provides that if In 1871 plaintiffs made a parol con

the plaintiff in an action for the re- tract with one T to lease of him his

covery of money, recovers $ 50 or over | farm of 120 acres for the term of two

he is entitled to costs, and by sec. 305, years, from April, 1871, with the privi

that defendanthas costswhenever plain - lege of two crops of wheat at a yearly

tiff is not entitled to them . The de - rental of $500 .

fendant may, however, under sec. 385 , The crop of wheat for which this

offer to allow judgment to be taken action was brought, was sowed in fall

against him for a sum specified , and of 1872,the ground being prepared in

costs,and if the plainiff does notaccept September of that year.

this, and gets no more favorable judg- On the 1st June, 1872, T entered in

ment,hemust pay defendant costs from to a written contract with the defend

the time of the offer. lant, whereby he sold the said farm to

If,however, the defendant interposes the defendant, T agreeing to give de

a counterclaim , plaintiff may (sec. 246 | fendant a warranty deed of farm , free

of Code) enter judgment for the excess from incumbrance and possession there

of his claim over the counterclaim , but of, on April 1, 1873. T afterwards

he is not bound to do so . Hemay con - executed the deed, and defendant in

test the validity of the counterclaim April 1 , 1873, went into possession .

without incurring any penalty therefor, A few days after the contract of T

but if with the counterclaim defendant and defendant was made, and before

serves the above offer, plaintifl contests any preparations was made by plain

the counterclaim at the risk of costs . tiffs to sow the crop in fall of 1872, de

No offer was served in this case , and fendant served a notice on them for

plaintiffs are entitled to costs. Order bidding sowing same, & c., & c. The

affirmed . defendant harvested the wheat. Plain

Opinion by Brady J. ; Davis, P . J ., tiffs forbid it , and this action was

and Daniels, J., concurring . then brought for the value.

T swears thatwhen he sold he talked

LEASE . CROPS. with defendant, that plaintiffs were still

N . Y . SUPREME Court,GENERAL TERM ,
to have some privileges.

FOURTH DEPARTMENT.
There was a judgment for plaintiffs.

Jeremiah McGuire, for respt.
Reeder, et al., respts., v . Sayre ,

Spicer & Baker, for applt.
applt.

Held. It may be assumed as settled
Decided January, 1876.

| law in this State , 1 . That the provision
The provision of law that an agree

mentnot to be performed within one
of the revised Statutes (2 R . S ., 135, $

year is void , does not apply to con 2 , Sub. 1.,) which avoids every agree

tracts for leasing lands. ment that by its terms is not to be per
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formed in one year, does not apply to subject to that right. For obvious rea

contracts for the leasing of lands — sons it is immaterial to enquire whether

(Young v. Duke, 1 Seld ., 461 : over- he had such notice when he entered in

ruling Crowell v. Crane, 7 Barb., 191,) to the executory contract for the pur

and 2nd, that a parol lease for more chase of the land. The right of the

than one year, though void for the tenants was vested, and not a mere re

term by reason of another statute (2 R . vocable license, and the defendant ac

S., 125 , SS 8 -9), inures as a tenancy from quired by virtue of the contract no

year to year, and that the oral lease greater interest than his vendor could

regulates the term of the tenancy in all then sell.

respects , except its duration. In this Weentertain no doubt that the judg

case the lease was valid only for one ment should be affirmed .

year from April 1, 1871, yet the tenants Opinion by Gilbert, J.; Mullin, P .

having actually entered under the lease , | J ., and Smith , concurring

and having continued in the occupa

tion of the demised premises after that
VERDICT BY COMPROMISE.

time, with the assent of the lessor, a
RAILROAD REGULATIONS.

valid tenancy for another year was
IMPROPER CONDUCT OF AT

created (Schuyler v. Leggett, 2 Cow .,
TORNEY.

660; People vs. Rickert, 3 id ., 226;

SUPREME COURT OF INDIANA.
Lounsbury vs. Suydam , 31 N . Y .,514 ).

the terms of the parol agreement in The St. Louis & Southwestern Rail

this case, the tenants became entitled to road Co. v. Myrtle.

sow a crop of wheat in the fall of 1872, Decided March, 1876 .

and to reap it the following season. In an action to recover unliquidated

They sowed the crop accordingly , and damages, the jury may resort to

we are of opinion that they had a right
means to arrive at a verdict that are

not allowed in actions where the
to reap it and carry it away. The

damages are liquidated .
privilege of sowing the crop was exer- | A railroad company have a right to re

cised by the tenants as such , with the quire all persons to procure tickets

sanction and assentof the lessor. These before entering the cars.

facts are sufficient to establish a new To make the improper conduct of an

contract, or that which is equivalent
attorney , in going outside the evi

dence and making improper com

thereto , whereby the grant of the privi
ments available as error , the Court

lege made by the original agreement must be called upon and refuse to

revived (Like vs. McKinstry, 41 Barb., stop counsel.

191. S . C ., 4 Keyes, 397). The in - This was an action by the appellee

validity of the original demise is no ob- to recover damages for an alleged inju

jection to the new contract . The case ry and ejectment from the cars of the

of Dung vs. Parker, 52 N . Y ., 494 , appellant. The complaint is in two

does not affect this principle , and the paragraphs. The first alleges that it

principle is supported by the case of was a rule of the company not to per

Harris vs. Frink , 49 id ., 24 . mit passengers to travel on freight

The defendant took his conveyance trains without tickets , and that plaintiff

with notice of the right to take off the entered the cars of the company, but

crop claimed by the tenants, and it was was unable to first procure a ticket, be
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cause the ticket office of the company BILL OF PARTICULARS.

was not open before the train passed . N . Y . SUPREME CourT,GENERAL TERM ,

That upon his failure to furnish a tick. First DEPARTMENT.

et, he tendered his fare to the conduct

or, who refused to receive it, but with
Corbett,respt., vs. Trowbridge, et al.,

force expelled him from the train , etc.
" applts.

Thesecond paragraph is substantially Deci led March 31, 1876 .

as the first. Verdict for plaintiff for Appeal from order denying further

$562.50. bill of particulars.

Held , 1 . That in an action to recover This action was brought to recover

unliquidated damages, the jury may re - for professional services rendered by

sort to means to arrive at a verdict that plaintiff at attorney and counsel for the

are not allowed in criminal actions, or in defendants , in their administration of

a civil action where the damages are the estate of one George Harden , de

liquidated ;and that if it did appear that ceased. After service of the complaint,

the verdict for $ 562.50 was the result defendants duly demanded a bill of

of a compromise, it would not vitiate it. Iparticulars, and thereafter received from

2 . That the appellant had a right to the plaintiff a statement containing the

adopt a regulation that all persons who items of services, many of which were

travel on a freight train should procure rendered on the same day, without giv

a ticket before entering the cars. But ing the price charged for any of such

such a regulation imposes the duty up- services, but at the end stating that the

on the company of having the ticket items " set forth are charged for at

office open sufficiently long enough be- twenty thousand dollars.” Defendants

fore the departure of the train to ena- applied at Special Term for an order

ble passengers to procure tickets. requiring plaintiff to specify the charge

3. That the expulsion of plaintiff from for each item of service separateiy .

the train was wrongful, and that after
Motion denied.

careful consideration the verdict cannot

be disturbed on account of excessivevel R II. Corbett, in person for respt.

damages .
G . L . Ingraham , for applt.

4. That in order to make available On appeal, Held . That defendants

as error the improper conduct of an at- are entitled to specific statements of

torney, in going outside of the evidence each service, date of rendition and sum

and making improper comments in his charged ; if not for each item , certainly

argument to the jury, it must appear for those occurring upon the same day.

that objection was urged to such argu - They should not be required to be pre

ment, or that the court was called upon pared to resist all the chargesby proof

to stop counsel and confine him within of their value,when , if the sum claimed

the record , and that the failure of the for each were specified, it might, in

court to interpose, when opposing coun - Imany instances, be consented to . The

selare present and do not ask the inter- bill is to advise the defendant of what

position of the court, or object to the

line of argument, will not entitle the
he is called upon to pay, and should as

party to a new trial. similate in theory and practice to the

Judgment affirmed . bill of a merchant for goods delivered .

Opinion by Buskirk, J . | Order reversed, and an order entered
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directing the service of the further bill reasonable diligence as men of business

of particulars demanded .
usually show when their interests de

Opinion by Brady, J .; Davis, P . J ., Ipend upon correct information . The

and Daniel , J ., concurring.
Tholder must act in good faith and not

give credit to doubtful intelligence
NOTICE OF PROTEST. when better could have been obtained .

N . Y. SUPREME COURT, First Depar ’ T .| (21 Wend ., 643.)

Greenwich Bank of the City of New And until someone is found who

York respt., vs. Theodore De Groot, professes to be able to give the required

et al., applts. information it will not do to stop short

Decided March 6 , 1876. of a thorough inquiry at places of pub

Looking in the directorymerely for the lic resort, among those most likely to

address of an inilorser is notmaking know of the endorser 's residence. (3

that diligent inquiry which the sta - | Hill, 520 ; 2 Sandf., 178,) and each of

tute requires.
the other parties to the paper, when

Appeal from judgment recovered at they may be accessible . (16 N . Y ., 235 .)

circuit.

The statements in the directory af
In November, 1872, W . H . DeGroot forded the opportunity for, and suggest

made his promissory note to the order ed further enquiry ; without making

of Theodore De Groot, who thereafter which the Notirry could not properly

endorsed and delivered it to oneMc- Tact, save at his peril.

Lean , thereafter pissing through differ- In this case the proper degree of dili

ent hands it came into the possession of gence was not shown.

plaintiff. Atmaturity it was not paid , Judyment for the endorser , Theodore

and was therefore duly protested . De Groot, reversed and new trial or

The Notary who protested the same dered .

deposited the notice to Theodore De Opinion by Daniels, J. ; Davis, P .

Groot as endorser, in one of the street J., and Brady, J ., concurring.

postal boxes, directed to the address

found in the directory. No further en
USURY

quiries or efforts were made to learn if
Superior Court OF CINCINNATI, GEN

that was in fact the right address. The
ERAL TERM .

defendant served with his answer an

affidavit denying his receipt of such no
Hubbell, pltff . in error, v . Mansfield

tice as provided by the statute.
· deft. in crror.

Decided October, 1875. .
Wm. G . Wheelwright for respt.

E . Ilaines for applt.
In order to avail himself of usury in

a mortgage, a party other than the

On appeal held , That the onl, ques ' mortgagor must assert an interest in

tion before us is whether that degree the mortgaged premises.

of diligence in ascertaining endorser's This petition in error is prosecuted

address, as required by the statute , was here by Hubbell to reverse a judgment

shown, by simply looking into the di- and order for the sale of mortgaged

rectory and then finding what appeared premises rendered in this court in

to be the endorser's address and mailing special term in favor of Mansfield

the notice thereto . The law requires, against one Weiler, the sum found due

in order to charge an endorser, such being $ 2,284.94 . The notes, which
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were negotiable , with others, and the stances of each case, the time, the

mortgage, were made by Weiler tol mode, and the place of receiving the

McGuffey, and by him assigned before
check, and the relations of the par

ties.

dne to Mansfield .
The time for presentment may be ex

In the petition to foreclose the mort- tended by the assent, express or im

gage Hubbellwasmade a party defend - plied , of the drawer.

ant, the averment as to him being that Assumpsit upon a bank check

plaintiff is informed and believes that brought to the Court of Common Pleas

Hubbell claimssome lien upon or inter- for Hartford County . The court made

est in said mortgaged property, or a finding of the facts and reserved the

some part thereof, of the precise nature case for the advice of this court.

of which claims plaintiff is not in - The parties to this suit resided in

formed. The prayer was that Hubbell Southington , twenty-two miles from

be made a party defendant and re- New Haven . They met together on

quired to answer, etc. Hubbell was the morning of the 24th ofMarch 1873,

duly served with process, but filed no and in the settlement of somebusiness

answer and made default. Hubbell transactions, the defendant gave the

claims that the decree shows that usuri- plaintiff his check for $ 40 on E . S .

ous interest is included in it, and that Scranton & Co., a banking company in

it is made to draw a usurious rate of New Haven. The plaintiff then re

interest. quested the defendant to give him

Held , That Hubbell does notappear another check for $ 425, counting out to

to have any interest in the premises or him bank bills to that amount. The

any part thereof, which he must have reason of the request was, that the

to be entitled to attack the decree upon plaintiff was indebted to one Goodwin ,

the ground of usury. Weiler, the who resided at Lime Rock, in Litch

debtor, could waive usury, and hemust field County , to whom he was about

beheld to do so until he files his peti making a remittance ,and he preferred

tion in error. to make it by a check rather than by

Hubbell's default was, in legal effect, bills. There was no bank at Southing

an admission that he had no interest in ton. The plaintiff deposited the $10

the premises to be protected against check that day at a bank in Meriden ,

any decree that might be rendered where he kept his bank account, and on

against Weiler for usury. the next day it was presented for pay

Judgment affirined with costs . ment and duly paid . The defendant

Opinion by Yaple, J. gave the check for $ 125, as requested ,

taking bank bills of the plaintiff for
BANK CHECK . PRESENTMENT.

that sum , which, with $ 125 more, the
REASONABLE TIME.

SUPREME COURTOF ERRORS OF CONNECTI
defendant, on the same day, deposited

with Scranton & Co., on whom the
CUT.

David P . Woodruff v. Amzi P . Plant.
checks were drawn. The plaintiff, on

Decided February, 1876 .
the same day, enclosed the check for

The holder of a bank check is bound to
to $ 125 to his creditor, Goodwin, at Lime

present it within a reasonable time, Rock , who received it the next day ,

but what is a reasonable time dé- the 25th , and immediately deposited it

pends upon the particular circum - l in the National Iron Bank of that vil
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lage for collection . This bank , by the time for presentmentmay be extended

next mail after its receipt, sent it to a by the assent of the drawer, express or

bank in New Haven for collection, implied , is well settled . Here the

which bank received it on the afternoon time for presentment was extended by

of the 26th of March, and early on the the assent of the drawer, not for a deti

morning of the 27th , presented the nite time, certainly , but for a reason

same for payment, which was refused, able time; and we are quite clear that

- the banking house of Scranton & Co. a reasonable time had not expired when

having failed and closed its doors on the this check was presented for payment

26th . The check was duly protested and dishonored .

for non-payment, and the requisite no. Wethink the plaintiff is entitled to

tices were given to all parties. The recover, and so advise the Court of

plaintiff paid Goodwin the amount of Common Pleas.

this check , and brings this suit to re- Opinion by Foster, J.

cover it from the defendant, who was

the drawer. EVIDENCE . PRACTICE .

bield , There can be no dispute as to N . Y . Court of APPEALS.

the law regarding the presentment of a Clark , applt., v. Donaldson , respt.

check for payment in order to charge Decided February 8, 1876 .

the drawer in case of dishonor. The
Upon an issue as to whether defendant

was the owner of a stock of goods
holder is bound to present it within a

which he claimed he had sold by ver
resaonable time, and to give notice bal agreement, conversations between

thereof within a like reasonable time; defendant and the alleged vendee , at

otherwise the delay is at his own the time the property was sold , are

peril. What is a reasonable time will competent evidence.

Evidence improperly received must
depend upon circumstances, and will,

work an injury to justify a reversal.

in many cases, depend upon the time, Where evidence which has been erro

the mode, and the place, of receiving neously rejected is afterwards ad

the check , and upon the relations of mitted the error is obviated.

the parties between whom the question
Where evidence was received , “ subject

to objection," and the objecting party
arises. Here three days only elapsed

having taken no exception then , or

between the giving of the check and subsequently, it cannot be considered

its presentment for payment. on appeal.

The particular circumstance attend. This action was brought to recover

ing this case we consider very impor- money received by defendant on plain

tant. The defendant knew that the tiff's account and for rentclaimed to be

plaintiff desired this check to make a due from defendant. Plaintiff claimed

remittance; that it was not to be im - that defendant purchased plaintiff's in

mediately presented for payment; and terest in a certain business in which he

would not reach the bank for several was engaged, and they agreed that the

days. The case of Daggett v. Whit- old books of account of plaintiff should

ney, 35 Conn . 366 , is certainly an au- remain at the store, and that plaintiff

thority to show that what the under- should not send out any bills for collec

standing of the parties was at the time lection , and that defendant should col.

that the check was drawn and delivered lect the bills, continue to deal with the

enters into the contract. That the customers, and account to plaintiff for
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his share of the bills ; that in accord- ject without objection , and his answers

ance with this agreement the books were substantially the same.

were left with the defendant. Defend. Held , no error. That no injury re

ant denies any agreement on his part sulted from the repetition of the testi

to collect or account, or that he made mony.

any collection , but allowed that he Defendant was asked on his cross

made a purchase for the benefit of his examination : “ At that interview (re

son Thomas, and one B , his brother-in - ferring to a conversation between the

law , it being agreed they should pur- witness and Thomas and Barker) you

chase of him and carry on the business, claim that the partnership between

and from the proceeds pay all debtsand Thomas and Barker was organized ?”

expenses, and from the profits pay de- This question was objected to by de.

fendant the cost of the same; and that fendant's counsel and the objection sus

they were to carry on the business un - tained. No ground of objection was

der the firm name of Thomas Donald - stated. The witness was allowed im

son & Co. ; that this was known to mediately afterwards to state that the

plaintiff'; that he had no interest in co-partnership agreement was made on

the firm , and all collectionsmade were that occasion .

made by them . 11:11 , That this obviated the error in

Upon the trial defendant offered sustaining the objection to the previous

proof ofa conversation between Thomas question.

and himself ,when he sold the property One D , a witness on the part of the

to him . This was objected to , and the plaintiff, was allowed to testify that he

objection was overruled. |had sold goods to one R . D . for the

Thomas Nolan , for applt. store after plaintiff had sold the stock

Francis Tillou, tor respt. to defendant. This witness had testi

Held , no error. That as the sale was fied that plaintiff introduced said R . D .

by verbal agreement, and parol proof to him as his successor in business, and

of the transaction was the only evi- as to the manner of conducting the

dence that could be given on the sub - business after the plaintiff sold out.

ject, it was competent to show that de- Held, That this evidence was com

fendant did not conduct this business, petent upon the question whether the

that being a fact in issue by the plead- business was plaintiff's or R . D .'s.

ings, and proof that defendant after he Upon objection being made by plaintiff

purchased sold the stock to one of the to certain evidence offered , the case

persons in whose name the business states it was received by the referee

was afterwards carried on , was com - “ subject to objection .” Plaintiff did

petent upon this issue. |not except or ineist on a definite ruling

Defendant was asked the question : upon the admissibility of the evidence

" Explain more fully what you meant offered at the time or subsequently .

by saying that you stated the case to Held , That as there was no excep

Thomas and Barker, and gave them tion which raised the question as to its

possession and told them to go on ?”
competency it would not be considered .

| Judgment of General Term , affirm

This was objected to and the answer inering judgment on report of referee dis

taken under exception . The witness missing complaint, affirmed .

had testified before upon the same sub - Opinion by Andrews, J .
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MASTER AND SERVANT. WHEN ant, in good faith, and in the discharge

MASTER LIABLE FOR TORT of a duty he owed it, defendant would

OF SERVANT. WILLFUL ACT.
To be responsible for his carelessness and

N . Y . COURT OF APPEALS.
negligence, but if he acted wilfully and

Rounds by Guardian, respt, v. The maliciously , then he alone would be re

Del., Lack . & W . R . R . Co., applt.
sponsible. The judge refused to qualify

Decided February 8, 1876 .
this charge or to charge that it was suf

A willful act which will exempt a mas- ficient to exempt defendant from liabil

ter from liability for the tort of his
lity, that the act of the baggage-master

servant, is in its legalsense malicious
also. was wilful.

In an action for negligently and care- E . II . Prindle.

lessly ejecting plaintiff' from a rail | Francis Kernan .

way car, whereby he was unnecessa - l Held , no error. That a wilful act

rily injured , it is no defence that he
which will exempt a master from lia

was a trespasser upon the car.
The rule governing the master' s liabilitu bility for the tort of his servant, is in

for the torts of his servant, in the its legal sense malicious also. The in

course of his employment, in using tentional doing of a wrongful act

force towards or against another, without canse or excuse, is malici

stated .
c ous (9 Metc., 93 ; 4 Mason ,

The master is not liable for thewillfull,

and malicious act of the servaut. ( 115). That the court could not say

This action was brought to recover from the evidence that the baggage

damages for injuries received by plain
master acted outside of and without re

tiff, by being pushed off of one of de
gard to his employment, or designed to

fendant's cars. It appears that plain - do the injury, or that the act was will

tiff, in violation of defendant's rules, gotlul,
cot ful, that this question was properly left

upon the rear platform of the baggage
to the jury (47 N . Y ., 27t). . The fact

car of a train that was standing in the the
that the plaintiff was a trespasser was

depot in order to ride down to a round
no defence, he was entitled to be pro

house near by, into which the cars were
tected against unnecessary injury by

to be backed to make a new train . On
defendant or its servants, in exercising

one side of the track was piled wood for
the right of removing him (23 N . Y .,

over 100 feet. After the train bad
had 343 ; 9 Al., 557 ; 12 id ., 580). When

started defendant's baggage master,
| authority is conferred on a servant by a

who had charge of the train ,discovered
master to act for him , without special

the plaintiff and ordered him to get off,
limitation , it carries with it by implica

the latter told him he could notwithout
tion authority to do all things necessary

his help on account of the wood, and |
and to its execution, and when it involves

the baggage master thereupon kicked the
haster thereupon kicked the exercise of the discretion of the

him off the car, so that in falling his
servant, or the use of force towards or

chest hit against the wood vile and he againstanother, the use of such discre

rolled over under the cars,which passed
tion or force is a part of the thing au

over and crushed one of his legs. The
thorized , and when exercised becomes

court charged the jury that although
as to third persons the discretion and

plaintiff was a trespasser, yet if the bag
act of the master , and this, although the

gåge -master in pushing him off the servant departed from the private in

train acted as the employee of defend - structions of the master, provided he
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was engaged at the time in doing his exists between the proprietor of a

master's business, and was acting with theatre and a star performer, and

in the general scope of his employment.
the former is liable for the negli

gence of the latter ,whereby a specta
It is not the test of the master's liabil

tor is injured .

ity that he expressly authorized the par
Certificate from Nisi Prius.

ticular act and conduct which occa
The narr. averred that the defendant

sioned the injury. It is in general suf
was the proprietor and manager of a

ficient to make the master liable thathe
the certain company of dramatic and gym

gave his servant authority or made it nastic performers. til
nastic performers, then employed and

his duty to act in respect to the business used by him in exhibiting plays and

in which he was engaged when the feats of skill to which the public was

wrong was committed , and that the act invited to witness performances, upon

complained of was done in the course of the payment of a certain reward : that

his employment. The master in that the plaintiff was admitted to the thea.

will be deemed to have consented ter on April 20 , 1869, having first paid
and authorized the act of the servant, defendant a certain reward in that be

and he will not be excused from liabil, half, safely and securely to witness the

ity , altholigh the servant abused his au - plays and feats of skill of defendant's

thority, or was reckless in performing
1 performing company of performers , and that it

his duty or inflicted an unnecessary in - became and was defendant's duty to use

jury in executing his master's orders. I
proper care that plaintiff should witness

Also held . That if a servant under said performance in safety and security.

guise of executing his master's orders, Breach , that defendant did not use

and exercising the authority conferred
proper care in thepremises,and suffered

upon him , wilfully and designedly for
performers to be inexperienced , where

the purpose of accomplishing his own by one of said performers, while per
independent, malicious or wicked pur- forming a feat, fell upon and injured

pose, doesan injury to another, themas- him . Plea, Not Guilty.

ter is not liable . When it is said that Upon the trial it appeared that the

the master is not responsible for the plaintiff, having purchased a ticket, en

willful wrong of his servant, the lan . tered Fox's American Theatre, and took

guage is to be understood as referring a seat immediately in front of the

to an act of positive and designed in - stage. During a trapèze performance

jury , not done with a view to the mas- by two performers, called “ Flying

ter 's service or for the purpose of exe- Men ," who were star performers en

cuting his orders. gaged by defendant by the week, at

Judgmentof General Term , affirming thirty dollars a week, one of them

judgment on verdict for plaintiff, af- missed his hold upon the ropes for some

firmed .
unexplained reason , and fell from the

Opinion by Andrews, J. height of twenty-five feet upon the

MASTER AND SERVANT.
plaintiff, who, in consequence thereof,

was confined to the house for fiveweeks.
PENNSYLVANIA SUPREME Court.

having one rib fractured, and sustain .
Fox v. Dougherty.

ing a contusion of the chest and spine .

Decided March 6, 1876 . The plaintiff contracted a doctor's bill

The [relation of master and servant of $25, which he did not pay, and a
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small bill of medicines, and was pre- bound that they should be performed

vented from plying his trade as a ped- without danger to the audience flowing

dler of stationery for six months. from the want of skill or care in the

The defendant requested the court performers. But we have already said

to instruct the jury : that he would not be answerable for

1 . “ That if the defendant engaged accidents which reasonable prudence

a star performer to exhibit feats of could not foresee.”

strength and skill, but in no way inter- The Court also charged the jury that

fered with the performer in those exhi- " a duty was raised which the defend

bitions, and if the ropes used in such ant was bound to discharge in favor of

performances were put up under the di- the plaintiff — that was, that the plain

rection of professsional gymnasts, and tiff should be secured, while at the ex

not under the direction ofthe defendant, hibition, from all harm that might re

then the relation of master and servant sult from the carelessness or negligence

did not exist between the defendant and of his employés or performers, or from

the performers, and he would not be any known or obvious defect of the

liable for their unskilfulness in such an various structures or machinery employ

exhibition .” Answer . “ If these per- ed.” . . . . . “ Was there anything in

formerswere employed by thedefendant the arrangement of the trapèze which

as proprietor of the establishment, the occasioned the accident, and which an

relation of master and servant did exist ordinarily prudent man might have

between them , and he would be liable foreseen and remedied ; or were the

for an accident resulting from their un- performers unskillful or negligent, and

skilfulness, unless such accident was did the accident result from that cause ?

one which an ordinarily prudent man In either case you should find for the

could not foresee. - plaintiff.”

2 . “ That if the plaintiff knew of the The jury, under these instructions,

kind of performance he was going to found a verdict for the plaintiff for

witness, and procured a seat which was $ 500, and, judgment being entered

underneath the place where the per- thereon , the defendant certified the

former was to leap during the exhibi- case to this Court, assigning for error

tion, he was guilty of contributory neg- the answers and charge of the Court, as

licence .” Answer . “ Affirmed, pro- above given .

vided that, to an ordinarily prudent The Judges who heard this opinion

person, it would be obvious that the being equally divided in opinion, the

judgment of the Nisi Prius stands.
seat was a dangerous one."

Per curiam opinion .

3. “ That if the performers made

their own selection of feats, and were RAILROAD BONDS.

not under the immediate direction of U . S . Circuit COURT — DISTRICT OF

the defendant, and the accident which LOUISIANA,

occurred to one of these performers Henry R . Jackson vs. the Vicksburg,

was without the fault of the defendant, Shrevesport and Texas Railroad Com

the plaintiff cannot recover.” Answer. pany, et al.

“ If the feats were such as were likely , Decided March 1876 .

from their character , to prove danger - Railroad bonds payable to bearer, with

ons to the audience, the defendant was the place of payment left blank , and
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the amount of principal and interest terest thereon at the rate of eight per

secured thereby indefinite und uncer - cent. per annum on the first day of

tain , are not negotiable .
|March and the first day of September

And where the President is authorized

by endorsement to name the place of
ne of of each and every year ; * * * and

paymentwhereby the amount secured the President of said company is au

is made certain , and endorses the thorized to fix by his endorsement, the

bonds but leaves the place of pay- place of payment of principal and in

ment blank, an innocent holder ac- terest , in conformity with the tenor of

quiring possession from a thief is

not authorized to fill the blank .
this obligation. The bonds were signed

This cause washeard upon exceptions
|by the President and the Treasurer,and

|bore the seal of the company.
filed to the report of the master.

In April, 1864, during the late war
| Upon the back of each of the bonds

carried on by the United States against
fin question , was an indorsement as fol

the seceding States, the bonds in ques
os lows: “ I hereby agree that thewithin

tion were in the office of the railroad
bonds and the interest coupons thereto

company at Monroe, Louisiana. Dur- attac
ir attached shall be payable in - - -

C . W . YOUNG ,
ing the month just named, a raid was

President.”
made upon Monroe by the naval forces

The coupons attached to said bonds .
of the United States, and at that time

declared that, “ The Vicksburg, Shreves
the office of the company was broken

port & Texas Railroad Company will
open, and these bonds carried off by

pay the bearer hereof (on a specified
persons connected with the expedition,

date ) nine ponnds sterling if payable in
without the consent or knowledge of

London, or forty dollars if payable in
any of the officers of the company. Ini

" New York or New Orleans." Upon
short, the bonds were stolen from the

this state of facts, the question for so
office of the company. They were af

hlution is, whether the bonds are good
terwards put in circulation and bought :

' in the hands of bona fide holders for
by the holders at from fifteen to twenty

value. If the bonds are negotiable this
cents on the dollar. The face of the

inquiry must be answered in the af
bonds certified that the Vicksburg,

Shrevesport and Texas Railroad Com
Held , 1. Generally bonds issued by

pany is indebted to John Ray or bear
a corporation and payable to bearer ,

er, for value received , in the sum of
have the qualities of negotiable instru

either two hundred and twenty-five lbs.
ments.

sterling, or one thousand dollars lawful
But here the amount for the pay

money of the United States of Ame
ment of which the bond is given

rica , to wit: two hundred and twenty
is uncertain . It is clear that the

five pounds sterling, if the principal and
sum of two hundred and twenty-five

interest are payable in London , and one

thousand dollars lawful money of the
pounds, payable in London , with nine

pounds interest payable every six
United States of America, if the prin

months at the same place , is entirely
cipal and interest are payable in New

different from one thousand dollars,
York or New Orleans, which sum said

company promises to pay to John Ray
payable in New York or New Orleans,

or bearer, on the first day of Septem with forty dollars interest payable semi

ber, A . D . 1877, and also to pay an in - annually at the same places. This un .

incipal aone
pounds
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certainty, unless cured , deprives the and judgment for the defendantwas en

bonds of their character as negotiable tered as follows:

instruments . “ This action having been brought to

2 . That the holder could not fill the a trial by jury on the 27th day of

blank left by the president and thus
March, 1873, and a verdict having been

found for the defendant herein , it is

render the amount certain . It cannot now , on motion of Field & Shearman ,

be said that the holder was expressly attorneys for defendant herein , ad

authorized to fill the blank , still less judged that the complaint be dismissed

can it be claimed that, when the presi-/upon the merits of the action , and that

dent signed the endorsement and left )
of the defendant, DeWitt, recover of the

| plaintiff Jeremiah Towle , $ 357 . 18 costs

the place of payment blank, he au- 1of this actinof this action ."

thorized any one who might steal the Within three years from the rendi

bonds, or to whom the thief might sell tion of judgment, as provided by stat

them , to fill the blank. If any one ute, the motion wasmade to vacate the

was authorized by implied contract. to judgmentherein , and for a new trial

do it, it was some one to whom the
Non payment of costs, which was grant

ed .

company had regularly issued the bonds. On appeal.

The uncertainty as to amount of princi- Held . That the plaintiffhavingmade

pal, interest and place of payment de- this motion upon an affidavit setting

prives the bonds of the quality of ne- out the proper facts and within three

gotiable instruments. years, hewas clearly entitled to this re

Exceptions to master's report reject
lief from the judgment entered . ( 2

R . S ., 309, secs. 36 - 37.) Defendant,
ing these bonds overruled, and reportſhowever, to prevent this , while the

confirmed .
judgment still stands of record and of

Opinion by Woods, J.
full farce, claims that it was improper

EJECTMENT. NEW TRIAL .
ly entered upon a non suit of plaintiff

and not upon a verdict.

N . Y . SUPREME Court,GENERAL TERM . It is evident that the judgment in

FIRST DEPARTMENT. the form in which it now appears was

Towle, respt., v . Dewitt, applt. irregularly entered, but it was done by

Decided March 6 , 1876 . defendant's own attorney and in his be

Application may bemade in ejectment half. While tbe judgment thus stands

suit by defeated party within three of record it imports absolute verity, and

years after judgment entered to va - the defendant having taken no steps to

cate judgment and for new trial. open and correct it, stands in the posi

Party having entered judgment in his tion of seeking to impungn the record

own favor irregularly isnot allowed for the purpose of defeating this mo

to question its regularity for the pur - tion , and to maintain it in its present

pose of defeating a motion to vacate form for all other purposes. This can

judgment and for new trial. not be done. The judgment stands as

Appeal from order of special term entered by defendant, nearly three

vacating judgment in ejectment, and years ago, and if this motion were de

granting new trial on payment of costs . feated for the reason given by defend

In 1869 this action in ejectinent was ant, the judgment would still remain in

brought, and tried in 1873. full force, and plaintiff would have lost

Plaintiff, after putting in certain by lapse of time his right to assail it

maps and documentary evidence, re- for irregularity .

quests the court to charge in his favor, / Order affirmed .

which was refused . Plaintiff then Opinion by Davis, P . J .; Daniels

rested. The complaint was dismissed , and Brady, J. J., concurring.
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NEW YORK WEEKLY DIGEST. for sale, defendants to receive 124 per

cent. upon the selling price of all goods
Vol. 2.) MONDAY MAY 1, 1876 . [No. 12.

sold as a commission for making sales,

ORDER OF ARREST.
21 per cent. of said commission being a

del credere commission for guarantee
GENERAL TERM SUPREME Court. First

ing payment of the price by the parties
DEPT.

to whom the sales were made. That

defendants had rendered an account of

Paton, et al .
sales, with the prices received, which

* Decided January 28, 1876 . acknowledged a balance due plaintiff

The Court will look into the facts and after deducting the commission agreed
determinewhether an order of arrest upon of $ 8,996 .02.

should be vacated the same in a case The defendant' s moving affidavit for

where the ground of arrest and the

cause of action are identicalaswhere the purpose of vacating the orderhere the purpose of vacating the order of

they are not
arrest, admitted the consignment of the

In order to sus'ain an order of arrest goods, and the rendering the account of

in an action for money obtuined in a sales, but stated that according to usage

fiduciary capacity , it must appear and custom in the defendants' business

that there was an obligation on the
with plaintiff and others, the monies re

part of the person retaining the

ceived for sale of goods of differentpar
money to hand over the identical Ce

money received .
ties were never kept distinct ; that the

Where there is an account between the prices for which the plaintiff's goods

parties , and interest is allowed on were sold were credited to plaintift" s ac

balances, an arrest cannot be sus- count ; that there was no understanding

tained in an action to recover the that the identical proceeds of the roods

balance of account.
were held in trust, or that the proceeds

Appeal from an order den ying the were held by defendants in any fiduci.

defendant's motion to set aside an order ary capacity ; but that the balance dne

of arrest.
plaintiff was an ordinary indebtedness

The cause of action set forth in the upon contract ; that in their dealings

complaint is alleged to have arisen out interest had been allowed plaintiff on

of the sale of goods consigned by the balances in defendants ' hands ; that for

plaintiff to defendants as factors for a portion of the indebtedness sued on

sale on his account, and by them sold plaintiff had extended the time of ,

and the proceeds received , and instead ment by the receipt of time acceptances

of being remitted, according to their of defendants ; that the claim sued on

agreement, withheld by them from the was discharged by a composition made
plaintiff.

with the creditors of defendants under

The affidavit upon which the order the provisions of ihe Bankrupt Act.

of arrest was obtained alleged various There was some conflict with reference

consigninents by plaintiil, a merchant to the arrangements under which the

of Belfast, Ireland, of goods to defend - I consignments were made, and plaintiff

ants, merchants in New York , to be acted ; but it was stated in the affidavit

sold by defendants, pursuant to an of plaintiff's attorney, in opposition to

agreement by which plaintiff was to the motion to vacate the order of ar

consign goods to defendants as factors rest, that the accounts of defendants
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showed allowances by way of interest plaintiff, upon which interest was al

to plaintiff upon balances in defendants' lowed for the balances in the defend

hands. ant's hands. This view is fortified by

It was urged below by plaintiff' s the acceptances taken by plaintiff at

counsel that the action being to recover the time of defendant's embarrassment,

money held by defendants in a fiduciary as weil as the statement in the affidavit

capacity , thatan execution might be is- of plaintiff 's attorney, with reference to

sued against the person of defendant if the allowance of interest by defendants

no order of arrest had been obtained , on balance due plaintiff. The facts

and urged also that the question as to seem to give the defendants the pre

whether the defendants actually receiv - ponderance of proof.

ed the money in a fiduciary capacity or Order appealed from reversed with

not being the question which the jury $10 costs.

was to determine, it could not be tried Opinion by Daniels, J.; Davis, P .

in advance upon affidavits. J., and Brady, J., concur in result.

S . P . Nash , for applt.
Beni. G . Hitchings and H . E . Pultz , HIGHWAY, OBSTRUCTIONS.

for respt. N . Y . SUPREME Court, GENERAL TERM .

Held , That even if the cause of ac Fourth DEPATMENT.

tion and of arrest were identical, Baxter, respt. v. Warner, applt.

which they were not, as the determina- Decided January, 1876 .

tion of the question as to whether or The fact that a street is laid out with

not the money was held or received in sidewalks, gutters, & c ., and used by

a fiduciary capacity , was not necessary
the public, is prima facie evidence

that it is a street for public use, & c .
to a recovery , still a motion to vacate obstructions to hiáhara

the order of arrest was proper, and the Liability of party interfering with

court will look at the facts before it and public highway.

determine whether the order of arrest . This action was brought, originally ,

should be sustained or not alike in in a justice 's court, for damages to

cases where the cause of action and of plaintiff's horse harness, & c .

arrest are identical as well as in cases The defendant, having a ditch or

where they are not. In this case, how - sewer to dig , applied to one R . to do

ever, although the facts alleged in the the work . R .hired a man to help him .

affidavit upon which the order of arrest They partly completed the work and

was obtained , were sufficient, if uncon- passed into Lansing street, and at night

troverted , to sustain the order ; two of left a part of the ditch open , but pro

the defendants positively deny the facts tected by a barricade of boards. They

alleged concerning their obligation to left no light at the barricade. Plaintiff,

pay over the identical money received in passing along the street with his

by them . And their statements upon horse and buggy, got his horse into the

this subject were sustained by the form ditch ; the horse ran away, and the

of theaccounts shown to have been ren - damage sued for was incurred.

dered to the plaintiff during the pro- There was no direct evidence that

gress of the business, by which accounts Lansing street was a public street, but

it appears that the moneys received itappeared that itwas guttered ,curbed,

were made a matter of credit to theland had sidewalks.
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The night of the accident was dark . The defendant cannot escape liability

There was a judgment for plaintift. for the doing of such acts by proving

S. W . Lindsley, for applt. that he made a contract with another
Wm . H . Davis, for respt.

to do them ,and that they were actually
Ileld , We think the evidence was done by the latter and not by himself.

sufficient prima facie to show that | (Ellis v . Sheffield Gas Cons. Co., 2 Ell.

the accident occurred upon a public & Black, 767 ; Gray v . Pullen , 5 Best

highway. Lansing street evidently had & S ., 970 – 981 ; Pickard v . Smith, 106

been laid out as a public street, with a B . (N . S .) 480 ; Mersey Docks v . Trust

carriageway, sidewalks, gutters, & c., ees, L . R . 1 H . of L ., 114 ; Storrs v .

and it was in constant use as a street. City of Utica, 17 N . Y., 104 ; Congreve

These things would not ordinarily exist ( v . Smith, 18 id ., 79.)

unless it was a street provided for pub . . The question of the contributive

lic use , by competent authority, and negligence of the plaintiff was one of

subject to public control and supervi- fact, and we think it was submitted to

sion. Indeed, the charter of the city, the jury in a manner quite as favor

recognized the existence of the street. |able to the defendant as the evidence

and the provision relieving the city of warranted .

the control of a portion of it does not The judgment and order denying a

detract from the character of any part new trial should be affirmed .

of it in actual public use as a high way. ' Opinionby Gilbert, J . ; Mullin , P . J.,

The defendant, therefore, had no right and Smith , J., concurring .

to do anything, himself, or to cause any

thing to be done by another, whether | PARTNERSHIP . PROMISSORY

servant or contractor, which rendered NOTE .

the street less safe than formerly : 1 N . Y . SUPREME COURT - GEN 'L TERM .

is immaterial to inquire whether Rey- 1 "
Fourru DEPARTMENT.

noldswas a contractor or a servant ; he
White's Bank of Buffalo v. Joseph

was employed by the defendant to dig

Getz and another.
the ditch in the street, and the injury

Decided January, 1876 .
is attributable to that act. The rule

deduced from the maxim respondeat|
Where an agent acts in making or en .

dorsing negotiable instruments with
superior, which exempts an employee ,

in the scope of his general authority ,
does not apply to cases where the inju the fact that he has abused or pervert

rious act is the very act which the con ed it in the particular instance, con

tractor was employed to do, or a neces. stitutes no particular defense against

sary consequence of the work commit a bona fide holder for value .

ted to him . Here the defendant shows. This is an appeal from a judgment

no legalauthority for making the open - on a verdict of a jury for plaintiff.

ing in the street. It was an illegal act. The action was on a promissory note

That act necessitated the obtruction of made by J . Getz & Co., of which de

the street by barriers, to prevent trav- fendant, Jewett, was one of the part

elers from falling into the ditch, and ners. Getz & Co. were extensive man.

these barriors being left in the night- ufacturers in Buffalo , and Jacob Getz,

time without lights, were the immedi- one of the firm had oversight of the

ate cause of the accident to the plaintiff. )business, and borrowed money and



268 NEW YORK WEEKLY DIGEST.

me urin name.

signed the firm name to notes, & c., and |holder of the note, according to the set

endorsed the firm name. tled rule of law of this state . He re.

On the trial evidence was given that ceived the note in suit from Shutter.

this note in suit was endorsed outside worth in payment of a draft for a large

of the firm business, and that S ., to amount on which Shutterworth was

whom the note was delivered , knew of liable as drawee , and actually gave up

this want of authority .
the draft to Shutterworth . This consti

Before the note was due S . delivered tuted a parting with value, and nothing

same to plaintiff, in part payment of a appears in the case,which , in other re

protested draft for $ 800, drawn byhim , spects, impeaches the plaintiff's right to

S ., and held by plaintiff, and which recover. (Pratt v . Coman , 37 N . Y .

plaintiff delivered up to S . 440, and cases cited.) The measure of

There was no evidence tending to recovery in such a case is the amountof

show that plaintiff, in any way, knew the bill or note surrendered , and not its

of this want of authority in the person supposed value as affected by the solv.

who endorsed the firm name. ency or insolvency of the parties liable

The court directed a verdict for the on it. (Young v.Lee , 2 Ker. 551; S . C .,

plaintiff. 18 Barb., 187.) Such value is fixed by

Sherman S. Rogers, for respt. the agreement of the parties, which is

Thayer and Benedict, for applt. evinced by the exchange of the new

Held , Mr. Jewett being a partner in security for the old one.

the firm of Getz, - Jewett & Co ., is The judgment must be affirmed.

liable on the endorsement of the note Opinion by Gilbert, J . ; Miller P .

in sait by his co -partner, Mr.Getz , in J., and Smith , J., concurring.

the partnership name, notwithstanding

such indorsement wasmade without any COMMON CARRIER. BAGGAGE.

actual authority to make it ; for the rear Y SUPREME COUTGENERAL Topu

that the plaintiff is a bona fide holder
FOURTH DEPT.

of the note for value, and without no
| Sloman , respt., v . Great Western

tice of such lack of authority. Each |
" R . R . Co.,applt.

party has a general authority, by virtue

of the partnership relation, to endorse
orse Decided January, 1876.

in the partnership name. The Railroad companies are not liable for

aremutual agents of each other. Where
the loss of merchandize delivered to

an agent acts in making or endorsing
them as baggage for transportation

ng with a passenger.

negotiable instruments within the scope To make the company liable the pas

of his general authority , the fact that senger must in some way bring to

that he hasabused or perverted it in the the knowledge of the company the

particular instance, constitutes no de- fact that the property checked is

fence as agaiast a bona fide holder for
merchandize,not baggage.

value. In such a case theapparent au The plaintiff was a wholesale cloth

thority is the real authority. (Weeks ing merchant in the city of Rochester,

v . Fox, 3 N . Y . Sup., Thomp. & Cook, his son was traveling for him and sell

356 – 7, and cases cited.)
ing his goods. On August 8, 1873, the

The evidence leaves no room for son was at Flint, Michigan, had with

doubt that the plaintiff is a bona fide him , containing his samples, two large

no
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trunks weighing about 300 pound: baggage-master knew , or was informed ,

apiece. On the afternoon of that day that thetrunks contained merchandize.

he leit Flint to go to Rochester. He The receipt given for extra baggage

went to the baggage inaster of de- did not show it in any way.

fendant's road and had his trunks check | Judgment reversed.

ed, paid extra baggage rates thereon, | Opinion by Gilbert, J .; Mullin , P .

and took a receipt therefor. When the ..J., and Smith , J ., concurring.

trunks were checked the son was asked

where he wanted them checked to. He INJUNCTION . CONTRACT.

replied that he did not know at that
CONSTRUCTION.

timeas he had sent a dispatch to a cus
N . Y . Court OF APPEALS.

tomer at Fultonville to know if he

wanted any goods and if he did not,he .| Clark,respt., v. The N . Y . L . Ins. and

would go to Rochester, as he expected Trust Co. et al., pplts.

to meet some customers on the train . Decided January 25 , 1876.

Just before the train started he had An injunction will not be granted un

the trunks checked to Rochester. l 88 a reasonably clear case is made

The goods were damaged on the trip out.

and this action was for damages.
A construction given to a contract

There was a judgment for plaintiff.
claimed to restrict the right to build

to the street line.

W . F . Coggswell for respt. This was an action to restrain the

Sprague, Gorham & Bacon for applt. erection of a building upon a strip of

Held That railroad companies are land 74 feet wide, on 22d street, in the

not liable for the loss of merchandize City of New York, and extending cast

delivered to them under the description from Broadway 122 feet. It appeared

of baggage, for transportation along that on May 12, 1849, an agreement

with a passenger. If a railroad com - was entered into between one K . & M .

pany knowingly undertakes to trans- and wife, for the purpose of reserving

port merchandize in trunks or boxes, 74 feet in front of the houses on each

which have been received by them for side of 22d street, from being built

transportation in passenger trains, they upon . The agreenient recited that the

are iiable unless theagent,who received parties were respectively the owners of

the package for that purpose, violates a divers lots on either side of 22d street

regulation of the company by so doing , between Fourth Avenue and Broad

and the passenger or owner of the goods way, that divers dwelling houses had

has notice of such regulation . been erected on each side of said street

That to render a company liable for leaving a court yard 7 } feet in front of

the loss of merchandize transported as them , “ and the parties hereto deeming

baggage, the company or its agents it to be for their naturaladvantage that

must know ,or musthave been informed the lots fronting said street when built

in some way by the passenger when the up between Fourth Avenue and Brvad

baggage was received, that it was not way, should be occupied exclusively

ordinary baggage butwasmerchandize . for dwelling houses, and that the front's

That there was no evidence in this of all such dwelling houses should be

case warranting the interence that the placed back seven feet and a half from
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the line of the street, * * * do the right of property in the lots on

tor themselves and their respective heirs Broadway, and something more than a

and assigns, grant and agree to , and doubtful right is required to justify

with each other, that so much of their an interference. A reasonably clear

respective lots belonging to them res- case should be made before the rights

pectively, as is contained between the of an owner of property should be im

line of the street and a line seven and paired to the extent claimed.

a half feet therefrom shall forever here. Judgment of General Term revers

after remain and be enjoyed as a court ing that part of judgment of Special

yard in front of any houses to be erect- Term , which denied the relief demand.

ed on said Jots, & c..” It was proved ed as to the lots on Broadway, re

that when the agreement was made, the versed .

land had been divided into lots, and Opinion by Church, Ch . J.

that the parties had before them a map

which had been filed seven years in the GOOD WILL. SALE OF.

Register's office,and according to which , N . Y . COURT OF APPEALS.

lots on Broadway a 'id Fourth Avenue,
Sander , et al., applts., v. Homan , et

were laid out twenty -five feet wide and
al., respits.

running back about ninety six feet ;be
Decided February 22, 1876.

tween these , the lots were laid out

twenty-five feet on Twenty -second Upon the sale of a business and its good

will, accompanied by an agreement
street,and running back half the width

not to carry on a similar business

of the block ninety-six feet.
within certain limits , the vendor is

W . A . Beach, for respt. bound not only not to solicit but to

Lyman Tremain , for applts. decline all business from customers

Held , That the lots laid out twenty within the prescribed limits.

five feet on Broadway and Fourth This action was brought to recover

Avenue,must be regarded as fronting a sum specified as liquidated damages

the lots between for the breach of a contract, under

must be deemed to front on Twenty- which defendants sold the good -will of

second street : and it must be presumed their business as retail dealers in meat

that the parties to the agreement so re- and vegetables in New York city to

garded them , and that when they specifi- plaintiffs, and covenanted with them

ed lots fronting on Twenty-second street
conting on Twenty- second street not to engage in a similar business for

they intended to distinguish between five years within certain limits. A year

those and other lots fronting on other after, defendants engaged in a similar

streets . It must be assumed that the business a short distance outside of the

parties in making the agreement, had prescribed limits, and supplied some

in contemplation the lots as laid out of their old customers within said

and designated on the map, and it limits by sending daily to their resi

might be inferred that they assumed dences a wagon with the provisions they

av and Fourth needed and receiving orders, through

Avenue, would or might be occupied their messenger who carried them , for

for business purposes. the day following. Only four such in .

Also helū , That the injunction stances were shown upon the trial.

sought woulii seriously interfere with There was evidence on the part of
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plaintiffs that the custom of some of Jndgment of general term , affirming

these persons had been sclicited by judgment for defendants, reversed, and

the defendants. The latter denied this, a new trial granted.

and claimed that the customers pro- | Opinion by Rapallo , J.

posed , without solicitation ,to dealwith
them on being informed that they had CONSTITUTIONALLAW . TOWN

resumed business. The judge charged
BONDS.

the jury that if they found that defend U . S . SUPREME Court.

ants themselves or by their agents went The Town of Moultrie , plaintiff in

into the prescribed limits, and there so - error, v . The Rockingham Ten Cents

licited or procured orders and filled Savings Bank .

such orders, it was a breach of the cove- ! Decided April, 1876 .

nant ; but if the orders were given | The authorized body of a municipiul

them without solicitation on the part corporation may bind it by an ordi

of defendants (and whether they were nance or resolution , which , in favor

given within such limits was immate- of private persons interested thercin ,

riai),the filling of such orders was not a
miy , if so intended , operate as a con .

tract.

breach of the contract. Plaintiffs duly The obligation of a contract can no

excepted to the last proposition . The more be impaired by a constitution

jury , having retired, returned and asked than by ordinary legislation .

this question : “ Is the sending an agent In a suit upon negotiable town bonds,

| the town is bound by the recitals in
every day to the houses within the lim

the bonds, and in its official records.
ited district to take orders and filling

them , a competitive business or solicit
In error to the Circuit Court of the

United States for the Southern District
ing the same ?” to which the court

replied , “ In the construction I have of Illinois.

given to the contract, it would not be. The bonds in suit were issued under

The orders must have originally been authority given to the county by the act

procured by the solicitation of the de- of March 26th , 1869, incorporating the

v proceeded from the railroad company. The tenth section

customers, and not by the procurement of the act was as follows :

of tủe defendants, it was not a breach “ The board of Supervisors of Moul

to fill them .” This ruling was duly trie County are hereby authorized to

excepted to by the plaintiff's.
subscribe to the capital stock of said

Chas. H . Smith for applts.
company, to an amount not exceeeding

Jno. L . Hill for respts. eighty thousand dollars, and to issue

Held , That these rulings were erro - the bonds therefor, bearing interest at a

neous ; that the covenant of defend- rate not exceeding ten per cent. per an

ants bound them to do more than num , said bonds to be issued in such de

retrain from soliciting patronage ; it nominations, and to mature at such

bound them not to carry on the business times as the board of supervisors may

within the prescribed district, and if determine, provided that the same shall

applied to for that purpose, it was their notbe issued until the said road shall be

duty to decline, 4 Wend., 468 ; Tur- opened for traffic between the city of

ner v. Evans, 2 El. and Bl., 512, dis- Decatur and thetown of Suilivan afore

tinguished .
said .”
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No approving popular vote was re- company, in pursuance of their charter.

quired. “ And be it further ordered by the

This section gave to the county com - board of supervisors aforesaid that,

plete authority to make a subscription when said railroad shall be open for

to the capital stock of the company . traffic ' between the city of Decatur and

The power was fettered by no condi- the town of Sullivan aforesaid , there

tions or limitations, except as to the shall be issued eighty thousand dollars

amount which mightbe subscribed , but of the bonds of said county, in denomi

payment of the subscription was direct- nations of not less than five hundred

ed to be postponed until the railroad dollars, payable to said company, draw

should be opened . The power thus ing interest, to be paid annually ,at the

granted was never revoked, unless it rate of eight per cent. per annum ; the

was by the new constitution of the principal to be due and payable ten

state, which did not take effect prior to years after date , or sooner,at the option

July 2 , 1869, and which annulled the of the county ; and that said bonds be

power of municipalities to make dona- delivered to said railroad company in

tions in aid of railroad companies. On full payment of the subscription of said

the 16th of December, 1869, the board county so made as aforesaid .”

of Supervisors met and informally re. There was no further order of this

solved to subscribe $ 80 ,000 to the capi- board to enter the resolutions of record ,

tal stock of the railroad company, and but it was the clerk 's duty to make the

the resolutions were referred to a law - entry. The substance of them had

yer to be put in forın before being re- been adopted . They remain of record

corded on the records of the board . still, and the board has never taken any

They were accordingly prepared from action to correct the record. At the

minutes furnished by the chairman of December meeting of 1872 a special

the board,and entered by the clerk upon committee was appointed to examine

the records, as of the date of the De- the records of subscriptions of railroad

cember meeting of the board, and duly donations, and report. The committee

attested . This must have been done did report on the 25th day of Decem

prior to the first Tuesday in March, ber, 1872, that the subscription of

1870 . The record , as it appears under $ 50 ,000.00 under the act of the general

date of December 16 , 1869 , is as fol- assembly of March 26 , 1869, to aid in

lows :
the construction of the Decatur, Sulli

“ And it is further ordered by the van , and Mattoon Railroad , was in ac

board of supervisors of Moultrie county cordance with law . Under this action

that, under and by virtue of the author of the board , and the rep rt of the

ity conferred upon said board by an act committee, the bonds were delivered.

approved March 26th , A . D . 1869, enti- ! The findings of the court are that the

tled ' An act to incorporate the Deca - plaintiff below is a purchaser of the

tur, Sullivan & Mattoon Railroad Coin bonds for a valuable consideration, hav

paly,' the county of Moultrie subscribed ing purchased them before their ma

to the capital stock of the Decatur, Sul- turity, and without notice of any de

livan & Mattoun Railroad Company the fence . They were executed by the

suin of eighty thousand doilars to aid president of the board of supervisors

in the construction of a railroad by said and the county clerk . They recite that
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they are issued by the county of Moul. It is an error under the 399th & of

trie, " in pursuance of the subscription the coule, to allow plaintiff us a wit

of the sum of eighty thousand dollars
ness in the case , to show that the testa

to the capital stock of the Decatur,
tor had not paid a promissory note

in his life time.
Sullivan and Mattoon Railroad Com land in ä case where the question is

pany, made by the board of supervisors permitted under objection and excep

of said county of Moultrie, in Decenn tion , the Court will reverse the judy

ber, A . D . 1869, in conformity to the
mient, although the plaintiff might

provisions of an act of the General As
have sufely rested his case without

the evidence.
seinbly of the State of Illinois, approved A party has a right before offering any

Varch 26, A . D . 1869.” evidence of his lefence to stand upon

Hell, 1. A subscription on the books his objection and exception to illegal

of the company was unnecessary ; that erillones , for the purpose of having

the act of the board of supervisors in
samr stricken from the case.

1869, amounted to a subscription ; the Action upon a promissory note made

resolution of that date operated as an by the deLas an by the defendant's testator, payable to

immediate subscription . plaintiff or order. Answer sets up de

2. But whether it amounted to a sub- fence of payment.

on or not is of no moment. On the trial the plaintiff produced

was at least an agreement to subscribe the note , and proved that the signature

and having been accepted by the com - was in the testator's handwriting, the

pany, created a valid contract, which note was read in evidence. The plain

could no more be annulled or impaired | tiff was called as a witness on his own

by the prohibitions of the constitution behalf , and was asked the question :

than by legislative enactment.
Are you the owner and holder of this

3. That the defendant could not set note ? The defendant objected to the

up in defense against a bona fillquestion on two grounds ;

holder , in the face of the recitals of the First, “ That it is a question of law

bonds and the county records, that the and calls for the decision of a question

authority to make subscriptions bad of law ;” and second, “ That the paper

expired before the subscription was ac- in its form ,shows a transaction between

tually made. Whether it had expired witness and deceased.” These objec

was a matter of fact, not law , and pe- tions were overruled and defendent ex

culiarly within the knowledge of the cepted . The plaintiff answered, “ I

supervisors.
am .” Ile was then asked the following

Judgment affirmed . question. “ IIas it ever been paid ? ”

Opinion by Strong, J. | To this question the same objectious

were made. The referee overruled the

PRACTICE. EVIDENCE .
|objections, and defendant excepted ,

N . Y . SUPREME COURT- GEN'L TERM.,
The plaintiff answered, “ No."

“? Theplaintiff' rested ; and no evidence

First DEP’r.
on the questions of payment or the

Alexander J. Howell,respt. v . IIenry !ownership of the notes was given on

K . Van Sicklen, Exectors, etal., & c ., the part of the defendant, and the ref

applts. eree rendered judgment for the plain

Decided December 2nd, 1875. I tiff tor the amount of the note . The
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of parte no such
intere

only question in the case is, whether it . In a suit against themaker of a prom

was a fatal error to allow the plaintiff issory note , it is not sufficient to

to answer the questions above stated .
allege that plaintiff had “ settled

with ” the payee , without alleging

E . J . Spink, for respt.
payment.

George W . Van Sichlen, for applt. I
Rule for judgment for want of a

Held , That it was an error to allow
sufficient affidavit of defence .

plaintiff, by his own statement as a wit

ness in the case , to show that the testa
| Assumpsit on a promissory note by

holder against maker.
tor had not paid thenote in his lifetime.

The affidavit of defence set forth
The evidence was not proper, under S

that the note was given to the firm of
399 of the code. Dyer v. Dyer, 48 Barb.

S. Isard & Co., as accommodation pa
190 ; Clark v. Smith , + i Id . 30 ; 53

per, entirely without consideration , and
Barb. 337 ; 3 Lansing, 68.

that plaintiffs derived their title to it
It isno answer to this illegal evidence

through them ; that said Isard & Co.
to urge that the plaintiff 's case was

|had settled all their affairs with the
proved without it, and that defendant

plaintiffs, and that defendant believed
offered no evidence of payment. It

this suit to be brought entirely in the
cannot be held that they had no such

interest of the said Isard & Co. to en
evidence to offer , although that may be

able them to recover on the note for
the fact.

For they had a right to stand upon
which they have given no considera

tion .
their exception , as long as it was well

T Ield , The affidavit does not allege
taken , for the purpose of having this

illegal evidence excluded from the case,
payment to plaintifts ; it avers a settle

" ment which is not an averment of pay
before they undertook to establish their

ment.

defence. They were entitled to be re

lieved from the effect of that evidence
Kule absolute .

before they finally tried the fact of pay
PRACTICE . FRAUD.

ment, in order that their own proof
N . Y . SUPREME Court.GENERAL Term ,

might not be impaired by its presence
First DEPARTMENT.

in the case. The referee properly over

ruled the other objections to the evi-
vil Jacob P . Marshall, applt., v . Joseph

Jac

dence. But on account of the errone- S. Fowler et al ., respts.

ous admission under objection of the
| Deci led March 29, 1576.

above mentioned evidence by plaintiff,
| In an action for damages for fraud

committed by means of representa
to disprove payment by defendant's tes tions, falsely stating the stute of de

tator, the judgment must be reversed fendant's knowledge, it should be 80

and a new trial ordered , costs to abide alleged specifically in the complaint

event. to raise such an issue on the trial.

Opinion by Daniels, J. and Brady,
Where the grounds of the action are

false statements made by defendant,
J. concurring. Davis, P . J. dissents. with intent to deceive, it is necessary

PROMISSORY NOTE . DEFENSE.
that it should appeir by affirmative

proof, that the defendants knew the

PHILADELPHIA COMMON PLEAS, No. 1.
representations to be false.

Bank v . Berger. Fraud will not be presumed or con

Decided March 18 , 1876, jecturci ,
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Appealfrom judgment recovered on fraud was committed by meansof re

dismissal of the plaintiff's complaint presentations falsely stating the state of

atthe circuit . the defendant's knowledge,etc.,was not

The plaintiff brought this action to in the case. For the purpose ofmaking

recover damages for fraud in the sale it a ground of action , it should have

made of twenty-four hundred and ten been alleged , if the facts were consid

barrels of apples, in December, 1869. Sered such as to justify the statement

By the complaint, the fraud was al- that without knowing the condition and

leged to consist in the representation quality of the apples the defendants re

that they were a first rate and choice presented that they possessed that

lot of Niagara County winter apples ; knowledge, and knew them to be in the

and that such representation was false condition represented, and the repre

and fraudulent, known to the defen - sentations were madeto deceive and de

dants to be untrue, and made with in - fraud the plaintiff. That was required

tent to deceive and defraud the plaintiff. to enable the defendants to understand

The defendant, upon these allegations, the charge made against them , in order

joined issue. that they might have a proper oppor

For the purpose of establishing theitunity to prepare to meet it at the trial.

cause of action , the plaintiff himself, And the provision of the code declaring

and Murphy, his foreman, one of the that the complaint shall courtain a state

witnesses examined on his behalf, both ment of the facts constituting the cause

testified that the defendant stated that of action can be complied with in no

the apples were a choice lot of Niagara other way. The case was tried upon

County winter apples, that they were the issue whether the defendants'know

well put up, and a choice lot of apples. ing that the representation was untrue,

Evidence was then given which tended represented the apples to be a first rate

to show that the apples appeared well and choice lot of Niagara County win

and of good quality under the heads of ter apples. By neither one of the re

the barrels, but those in the interme- quests, nor by all of them combined

diate space wereunfit for ordinary pur- together,was it claimed that any repre

poses and mostly oï the quality called sentation of the state of defendant's

cullings, used for making cider , and the knowledge was made to the plaintiff,

difference between their value and that or that any such statement was shown

of choice Niagara County winter apples to have been untrue.

was shown. Trat madeout the case as Held , That for the purpose of main

it was presented by the plaintiff 's evi- taining the cause of action , it was neces

dence. sary to show not only that a material

At the appeal it was elaborately misrepresentation had been made con

argued that a frand was committed by cerning the apples, but also that it

means of representations, falsely stating should have beenshown that it was

the state of de endant's knowledge con - known tobe false by the person maknig

cerning the condition and quality of it. The rule upon the subject is now

the apples. very well settled. Marsh v. Falkner,

Wm . 11 . Niles, for applt. 40 N . Y ., 562, 565 ; 50 N . Y ., 480.

A . Hamilton Webster , for respt. 1 There was clearly nothing in it from

Held , That the point urged that a )which it could be reasonably inferred



276 NEW YORK WEEKLY DIGEST.

- - -

that the defendant knew , or had any below , as administrator of Mr. Howes,

reason to suppose that the apples were whose life it purported to insure, had

in any respect different from the repre- received the policy , it was in reality

sentations which the plaintiff stated had not delivered until after the death of

been made concerning same. In that the assured, and in ignorance of that

respect the proof was wholly d ficient. event. This is not disputed, but plain

It is claimed that this defect is sup- tiff' below insisted that a contract of in

plied by defendants'proof ; we think on surance had been made between Howes

a review of the evidence it is not. and the insurance company, before his

Fraud is not to be conjectured , but death , which bound the company ; and

must be proven by satisfactory evidence whether this was so or not is the prin

by which its existence can reasonably cipal question in the case.

be concluder .
Another defense, however, was that

Judgment appealed from affirmed. the assured , having in his application,

Opinion by Daniels, J.; Braily , J., in answer to the questions propounded

concurring to him , stated , among other things ,that

his habits of life were correct and tem
LIFE INSURANCE . BURDEN OF perate, and bad ever been so, and that

PROOF. CONTRACT FOR . he had never habitually used ardent

U . S. SUPREME COURT. spirits to the extent of intemperance ;

The Piedmont and Arlington Life and in reply to the question, “ Are you

Insurance Company, Plaintiff' in Error, subject to , or have you had, dyspepsia ,

v . Ashley W . Ewing, adminstrator of diarrhea , dysentery, disease of the heart,

the estate of John F . Howes, deceased. stomach , bowels, or any of the vital or

Decided April, 1876. gans ? ” answered “ no." The defend

In an action upon a life insurance ant al|ant alleges in his answer to the declara

policy , where the defense is that the tion that these answers were intrue.

assured made false answers to ques. On this branch of the case the plain
tions in his application , the defend- tiff' in error claimed that the burden of

ant must prove their falsity ; it is ,

proving the truth of these answers was

answers true. " on plaintiff below , and that if he failed

Where the administrator of the de- to introduce satisfactory evidence on

ceased had received the policy but it that subject he could not recover ; but
was n t in reality delivered by the the court below ruled that defendant

agent until after the death of them
the must prove their falsity.

assured , and in ignorance of that

event, no recovery can be had unless The number of questions in this ap

a valid contract of insurance existed plication which require an answer are

between the insurer and insured , be- from thirty to fifty in every case.

fore the latter's death , and the policy . The court submitted to the jury the

delivered in pursuance thereof. question whether, notwithstanding the

In error to the Circuit Court of the policy was delivered to a friend of the

United States for the Western District deceased after his death by the agent

of Missouri.
of the company, in ignorance of the

This was an action on a policy of life fact of his death , there had been a con

insurance issued by plaintiff in error. tract for insurance before his death ,

. The defense is, that thongh plaintiff which made this d livery a duty, and,

ant for the plaintiff' to proces on Pintroduce
satisfactory

Where the
admieved the policy but he the court below
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therefore , valid . And in doing this, not pay the said sum , and that after

the court placed before the jury hypo- wards, to wit, on the 12th day of Octo

thetically the principal facts proven on ber, 1871, said Bell, being about to re

that subject,and said if they found them move to the neighborhood of Brazeto ,

as thus stated to be true, they were fifteen iniles from Jefferson City, called

sufficient to justify a verdict for the again upon said Howes, and found

plaintiff. This charge is the main error him sick . Howes told him that he

relied on to reverse the judgment would look up the accounts as soon as

It appears that Howes was publisher he was able to get to his office, and

of a newspaper, and that the special would settle the matter."

agent of the company, Huff, desiring This evidence seems to be uncontra

to advertise in the paper , an agreement dicted . On the 14th day of October ,

was made that Howes should take a on or about six o'clock in the evening,

policy on his life for $ 5 ,000 , and the Howes died, and Bell was not in

cost of a year's advertisement should the city. But on that day, Howe's

go towards paying the first annual pre- friend and partner, Ragan , (at what

mium . The advertisement was to cost hour is not stated,) paid to a man using

$ 70, and its publication in the paper the same office with Bell, the $ 17.70,

commenced at once. This was about and gave a receipt for the bill for print

the 28th of August, 1871. Howes ing of $70 , and took from the same

made his formal application , and the person a receipt in full for the $87.70

company sent its local agent, Bell, with paid on the policy, describing it by

instructions to deliver the policy on the number. This receipt was signed R .

payment of the balance of the first A . Hutford , for J . F . Bell, agent, & c.

annual premium , to wit, $ 17.70, the Neither IIufford nor Bell knew of

whole premium being $ 87.70 . Howe's condition at this time. IIufford

“ It appeared in evidence ,” says the wrote to Bell what he had done, and

bill of exceptions, “ that said policy requested him to send the policy by

was executed by the officers of the mail, which he did . There is some

company and forwarded to said Bell, question raised as to IIufford 's power

and received by him at Jefferson City, to accept and receipt for the money,

Missouri, about the 6th day of Septem - and it he had none, then as to Bell's

ber , 1861, to be countersigned and de- ratification of his act.

livered ; that he tendered the same to Held , 1 . That the burden of proving

said Howes and demanded the cash the answers to the questions to be false

part of said advance premium to wit, was upon the defendant.

$ 17.70, but that said Howes did not pay 2 . There is no evidence to show that

the same, saying that the printing was Howes and Iluft, the first agent, ever

to pay the first semi-annual premium came to any terms as to the amount of

on the policy ; that he would write to the premium , and but little to show

Huff, the special agent of the company, that they agreed on the price of the

with whom he had made the contract at advertisement. It is quite plain that

Kansas City,about it ; thatafter giving when the policy was presented to

said Howes time to hear from said spe. Howes and the balance of $ 17.70 de

cial agent, said Bell called again upon manded, that the parties had not then

said Howes for the $ 17.70, but he did come to an understanding of the pre
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cise terms of the contract. It amounted Attachment execution issued by

to no more than this : that the company Bachman on a judgment execution

should advertise in Howes' paper ; that against Wolbert, defendant, and Wil

he should take a policy of the company cox, garnishee.

for $ 5 ,000, and that the advertisement. It was agreed that the following case

should go as payment on the first pre- stated should be submitted to the Court,

mium . with the right reserved to each party

But Mr. Howes insisted that the ad . to bring a writ of error to the judg.

vertisementshould pay the first premium ment entered thereon. “ On July 26 ,

in full, and he refused to accept the 1872, the will of Eliza Wolbert was ad

policy on any other terms. mitted to probate, and letters testamen

This case differs very widely from tary granted to the garnishee . In this

those in which a delay in payment has will is the following bequest :

been treated by the court aswaived. “ 'I give and bequeath and devise all

All such cases proceed on the ground my property and estate of any kind ,

that a valid agreement to the terms of real and personal, and mixed, which I

the contract has been made. | received from my father, to my execu

Notwithstanding the cautious manner tors absolutely and in fee simple , in

in which the judge recited his view of trust, to pay the income thereof to my

what had been given in evidence, and son John A . Wolbert, for and during

luft the jury to believe it or not, we the term of his natural life, and that

think there was no such evidence of the the same shall not in any way be liable

existence of a valid contract as to sus for any past or future indebtedness of

tain the verdict. my said son ; and upon his death, in

The judgment of the circuit court is further trust, to transfer and convey

reverserl, and the case remanded with the said property and estate to his

directions to set aside the verdict and children then living, absolutely and in

yrant a new trial.
fee simple, in equal shares as tenants

Opinion by Miller , J. in common, so , however, that the issue

of any deceased child shall take among

TRUST INCOME. NOT LIABLE them only such part or share as their

TO LEGAL PROCESS. deceased parent would have taken if

SUPREME COURT OF PENNSYLVANIA . living, and should my said son John

Bachman v. Wolbert, deft, and Wil-1°
die without leaving at his death any

child , or issue of any deceased child of
cox, garnishee .

his , then to my nieces Fanny Boyer
Decided March 6 , 1876.

and Mary Boyer, in equal shares as ten
Where a testatrix left property in trust ants in common during their respective

to pay the income thereof to her son
lives, so long as they shall respectively

for life, directing “ the same shall

not in any way be liable for any
remain unmarried, and upon the death

past or future indebtedness of my or marriage of either of them , her

said son ," the income in the trustees' share to such person or persons as

hands cannotbe reached by an at- would be entitled thereto under the in

tachment execution .
testate laws of this commonwealth , had

Error to the District Court of Phila - I died intestate.'

delphia County. I “ The plaintiff issued an attachment

nnot come in ness of any rema
in
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in execution on August 5 , 1871, on a poration organized under the laws of

judgment for $ 3993.38, which attach - that state , and had become insolvent.

ment was served upon the said gar- The appellant, a citizen of the State of

nishee simultaneously with another at- South Carolina , brought a suit in the

tachiinent in execution , issued upou a District Court for the Middle District

judgment for $ 1125.00, in which John of Alabama, at that time exercising

Bachman was plaintiff. John A . Wol- circuit court powers, to wind up the

bertwas the defendant in each of the bank under the provisions of the 21st

said writs. Up to March 4 , 1873, the section of its charter. Plaintiff alleged

garnishee had received as income on and proved that he was the owner of

said bequest the sum of $ 145 . 14 pay- about $ 3 ,000 of the notes of the bank ,

able under the provisions of said will to on which he had demanded payment

John A . Wolbert. If the Court be of land been refused. The bank admitted

opinion that the said writs of attach - its insolvency, and a receiver was ap

ment bound the income of said trust pointed by consent to wind up its af

estate , in the hands of the garnishee, fairs, and publication made for all cred

then judgment for the plaintiff for itors to come in and prove their claims.

$325.06, otherwise judgment for the The receiver made his report, which

garnishee." was referred to a master, who also re

Judgment was entered for the gar- ported .

nishee, to which the plaintiff took this These reports, and several supple

writ of error. mental reports , were all confirmed

Held , This is a clear case of an ac- without exceptions, and a final order of

tive trust, to preserve the income of distribution made ainong those who

John A . Wolbert from the process ot had proved their claims, allowing first

his creditors. the costs of the proceeding, including

Judgment affirmed . attorney's fees and other costs of suit .

Per curiam opinion. All of these were referred to a master,

who reported, and to whose report no
PRACTICE. BILL OF REVIEW . exceptions were taken .

APPEAL. After all this was done , the appellant

U . S. SUPREME COURT. here and the plaintiff lelow appeared

Harvey Terry applt, v . The Com in person and filed numerous petitions

mercial Bank of Alabama, respt. and attidavits signed by himself,asking

Decided April, 1876 .
to set aside the decree,excepting to the

decree, excepting to the reports, and
This court, upon un appeal from u
decree, cannot review is master's re - suggesting many other matters and

port upon exceptions jied after the things in which he songht to modify or

decree, nor set aside u decree because correct the decree.

it was obtained by fruul. In such The foundation of all this seems toº

cuse the remedy is by bill of review . beti
View . be the charge that his counsel deserted

Appeal from the Circuit Court of the his interest, failed to except to the re

United States for the Southern District ports, and consented to the decree be

of Alabama.
' cause they received what he called an

The defendant, The Commerciallexorbitant allowance for their services

Bank of Alabama, was a banking cor- out of the fund which should have gone
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to the creditors of the bank, thereby In 1872 the Legislature passed a law

diminishing the amountofhis dividend. in and by which it was provided in the

dheld , If the appellant desired to first section “ that defendants are all

place the case in a position where this thorized to audit and adjust the claim ,"

court could review the action of the and in the second section it is provided

court on the class of questions raised by “ that they may cause to be levied and

his petitions, affidavits and exceptions, collected upon the towns of G . and L .

he shonld have filed his bill of review , such sums as shall be found necessary

made the proper issues, and supported to pay the assessments allowed.”

it by depositions. This court cannot The Board at their next annuai ses

review upon appeal su ih matters, nor sion, did by resolution audit the ac

set aside a decree because it was ob - count of Mrs. C ., but again failed to

tained by fraud . levy the tax on the towns, & c.

Decree affirmed . This resolution of the Board also re

Opinion by Miller , J . quires that Mrs. C - perform certain acts

on her part, as executing bond, & c .

CONSTRUCTION OF STATUTE . The applt. procured a mandainus di

MANDAMUS. rected to said Board , compelling them

X . Y SUPREME COURT - GEN 'L TERM.
to cause to be levied, collected and paid

Fourth DEPT.
over to the relator , Sarah Conway, the

sum of $ 5 ,000 and interest, or show
The People ex rel Conway, applt, v. cause to the contrary.

The Board of Supervisors of Living
19 -1 The applt. demurred to the return of

ston county, roept.
the mandamus, and such demurrer was

Decided January, 1876 .
overruled , and from the order over

In a statute directing the Bourd ofl .

Supervisors to audit an account not
ruling , applt. appeals.

a legal charge on the countu . the The return states that Mrs. C . las

word ormay " is not to be construed not complied with the resolution of the

" shall." Board, and that the work on the bridge

It might be so construed in an act to was not well done.

enforce a right alrrady existing. J. C . Cochran for applt.

Plaintiff 's husband constructed a S. Hubbard for respt.

bridge over the Genesee river,between Ileld , Thatthe object of the act of

the towns of Genesee and Leicester, 1872 was to give the Board of Super

in Livingston county . IIis account visors a discretionary power, and not

was $ 5 ,000. tu impose upon them a positive duty.

The county refused to pay the same, That the act of 1872 was permissive,

and so did the towns. There was some and notmandatory. Such statutes ire

informality with the contracts , and it never construed as imposing a duty to

'was claimed that the work was not exercise the power conferred by them

properly done. unless the public interest requires it, or

In December, 1866, the Board of a party before the court is entitled by

Supervisors ordered such sum to be virtue of an antecedent right to have

assessed on the towns ot Leceister and the power exercised for his own benefit

Genesse. But the Board failed to ex- The word “ may ” will not be construed

tend the tax . “ shall ” in order to create a right, but
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will be so construed in order to enforce under chapter 40, laws of 1848, which

a right. People ex rel Otsego Bank v. had become insolvent, from the defen

Board of Supervisors , 51 N . Y ., 401. dant a stockholder and trustee thereof.

That because the Board audited the The complaint charged and sought to

claim plaintiff was not from that fact recover on two grounds, 1st. that defen

entitled to have the tax levied and col- dant had not paid his stock and thatno

lected, for the authority conferred by certificate had been filed to the paying

the act is entire, and the exercise of one in of the capital stock of thecompany.

part does not of itself confer a right to 2nd, that he was liable as trustee , by

demand the exercise of the other part. reason of the failure to make and pub

That the fact that the Supervisors lish the report required by law . De

adopted a report of a committee recom - fendant demurred on the ground of an

mending that the Board award a sum improper joirder of causes of action .

therein stated to the claimant, on cer- The demurrer was overruled.

tain conditions, was not a final and Geo. W . Weiant. for respts.

conclusive audit of the same, and the A . H . Hitchcock. for applts .

plaintiff has not complied with the con- Held , Error ; that the nature of the

ditions.
two actions is essentially different ,

The demurrer admits the truth of although the object to be attained is

the facts stated in the return. the same, the one being on contract, and
The judgment on the demurrer af- the other on a statute for a penalty or

firmned, with costs. forfeiture , that there is no such connec
· Opinion by Gilbert, J.; Mullin, P .

tion between the transactions out of

J. and Smith , J ., concurring. which the causes of action arose , and

the “ subject of action,” as to justify
PLEADINGS.MISJOINDER .CAU

uniting them in the same action.

SES OF ACTION .
The complaint contained but one

N . Y . COURT OFAPPEALS. count, composed of series of allegations .

Wiles, et al., respts. v. Suydam ,applt. Held , That the omission to state the

Decided February 8, 1876. causes of action in separate counts, pro

In an action against a stockholder to perly numbered, did not deprive defen

recover the amount of a judgment dant of the right to demur.

against an insolvent corporation , on JudgmentofGeneral Term , affirming

ground of failure to pay in his stock ,lin
CK , judgment, overruling demurrer, re

and because no certificate of the pay

ment of capital stock had been filed ; Versed .

a cause of action , seeking to recover Opinion by Church, Ch. d.

against defendant as a trustee of the

corporation, for neglect to make and

publish the report required by law , SAILING RIGHT. SALE OF

cannot be joined . PhiladelPHIA COMMON PLEAs, No. 2.

The fact that the allegations as to both
Williams v. Ireland.

grounds were mingled in one count,

does not deprive defendant of the Decided April 8th , 1876.

right to demur. The rule that the sale of an interest in

This action was brought to recover a vessel by a part owner, who is also

the amount of a judgment against a a master, carries no right to the com

manufacturing corporation, organized mand , is founded on the policy of

01 .
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the law , and a contract to sell the owners of more than half the vessel that

command , even by the owners of a Captain Smith should have the com

majority interest, is incapable of en - mand of her on half shares — the same

forcement.

Any contract that fetters the judgment
terms on which she had been sailed by

of the owners, or binds them to the defendant, in which consent, however,

selection of a particular person , is plaintiffs did not join .

in violation of the rights of the other . The foregoing facts were agreed upon

parties, whose property or lives are by both parties, and also that plaintiff's

involved in the voyage, and therefore or

void .
" e at the time of the sale were owners of

Where a master ,who is also partowner, one fourth of the vessel - proof as to

sells his share and transfers the com - | the other one-sixteenth named in the

mand to his vendee , the latter takes bill of particulars having failed , and

only an expectancy that he will be thatmuch being abandoned by plaintiffs

allowed by the owners to retain the counsel
counsel. The only contested facts in

command , and whatever he pays for

this expectancy is a profit to the the case were how much of the st,

former master for his relinquish - paid by Smith was for the personal pro

mentof the command ,and not any perty , and whether the rest of the pur
part of the ship 's earnings, in which chase money was more than the value

the other owners are entitled to share. lof the share of the vessel and was paid

This was an action of assumpsit, and to the defendant partly as compensation

the declaration contained the common for his transferring to Smith the com --

counts only . The bill of particulars mand of the schooner with the consent

claimed the sum of $ 468, “ being the of a majority of the owners. Upon

5 .16ths of the amount received by the these questions the case went to the

defendant while acting as managing jury with instructions to find a verdict

owner of the schooner Archer & Reeves for plaintiffs for one- fourth of whatever

(of which plaintiffs were the owners of they should find, if anything, was paid

5 - 16th parts ) in consideration of install- as compensation for such transfer of the

ing one B . C . Smith as master of said command ; and the question was re

schooner, and permitting and selling to served whether plaintiff's as part owners

the said Smith the right to sail and were entitled by law to recover any

manage said schooner, and to receive share of such compensation . The jury

and keep for his own use and profit the found that part of the money paid by

one-halt of the net earnings of said Smith was for the transfer of the com

schooner.” mand to him by the defendant, and

At the trial it was proved that defen - their verdict was accordingly for plain .

dant, being the owner of one-eighth of tiffs for $ 371,05 ; and the question is,

the schooner, and being at the same whether under the facts thus agreed

time master and managing owner, sold upon or found by the jury, the plaintiffs

to Captain Smith his (defendant's) one- are entitled to recover.

eighth share and certain personal pro- Held , There is no such thing in gen

perty on board the schooner, and also eral as a sailing right which binds the

transferred to him the position of mas- owners of a vessel ; that the sale of the

ter, receiving from Smith the sum of command is only an expectancy that the

$ 4 ,500. Before the transfer defendant owners will permit the purchaser to

obtained the written consent of the continue, and therefore he acquires no
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right which can be the subject of a con - The power to enact and enforce ordi

sideration paid .
nances has always formed an essen

The rule that the sale of an interest
tial feature in the creation ofmuni

cipal corporations. The legislature

in a vessel by a part owner, who is also may confer the power upon the Com

master, carries no rightto the command , mon Council, or any of the depart

is founded on the policy of the law , and ments of themunicipal government.

a co::tract to sell the command , even by Certiorari to the Court of Special

the owners of a majority interest, is in - Sessions on the conviction of the relator

capable of enforcement. The reason is , of a misdemeanor.

that it is the right and for the interest Patrick Cox, was, on the 16th day of

of all parties concerned , the owners, the February, 1876, at Special Sessions,

charterers, the crew and the passengers, convicted of themisdemeanor of keep

that themaster should be selected solely ing and offering for sale at No. 119

for his fitness, and should be removable Mulberry street, in the City of New

at any time. Any contract that fetters York , watered and adulterated milk , in

the judgment of the owners, or binds violation of certain sanitary ordinances

them to the selection of a particular of the Board of Health , and was sen

person , is in violation of the rights of tenced to onemonth in the Penitentiary.

the other parties,whose property or lives. The plaintiff in error, alleges that

are involved in the voyage, and there there is n t sufficient evidence to war

forc void. rant a conviction, because it was not

This rule is well established , and one established on the trial, that he ever

of its results is, that where a master, owned said grocery business, or ever

who is also part owner, sells his share sold or offered for sale any milk at said

and transfers thecommand to his vendee , store, or at any other place. That the

the latter takes only an expectancy that acts of the legislature empowering the

he will be allowed by the owners to re . Board of Health to enact sanitary ordi

tain the command, and whatever he nances is unconstitutional and that it

pays for this expectancy is a profit to did not appear by the return that the

the former master for his relinquishment persons before whom the relator was

of the command, and not any part of tried ,were the officialshaving the power

the ship 's earninus, in which the other to hold the court.

owners are entitled to share. The The ordinance of the Board of Health

plaintiffs have no cause of action. declares, “ That no person shall have

Judgment is therefore entered for the “ at any place where milk and butter

defendant on the point reserved. “ or cheese is kept for sale , nor at any

Opinion by Mitchell, J . “ place , offer or have for sale, nor shall

“ any person bring or send to said city ,

SELLING ADULTERATED MILK . “ any unwholesome, watered , or adulte

N . Y . SUPREME Court,GENERAL TERM .
“ rated milk , or milk known as swill

First DEPARTMENT.
“ milk , or milk from cows and other

“ animals, that for the most part lived

Patrick Cox, plff. in error, v. The
€ “ in stables, & c." .

People of the State of New York,
Th , Section, 82, article eleven, of chap .

defts. in error . 335, of the lawsof 1873,authorizing the

Decided March 31, 1876. |Board of Health to pass the ordinances

urt.
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reads as follows: The Board should nance in question. It was merely the

also be “ authorized and empowered to exercise ofmunicipalauthority, through

“ add to such sanitary code, from time the intervention of this Board instead

“ to time, and shall publish additional of the Common Council.

“ provisions for the security of life and The fact that the return is prefaced

“ health in the city of New York * * * with the statementthat the aforesaid per

“ which shall be published in the City sonswho tried the relator, are the Police

“ Record . Any violation of said code, Justices and the Justices of the Court

“ shall be treated and punished as a of Special Sessions, and besides the fact

“ misdemeanor, and the offender shall that the writ was issued to them as Po

“ also be liable to pay a penalty of fitty lice Justices and Justices of the Court

“ dollars, to berecovered in a civil action of Special Sessions, is sufficient answer

“ in the name, & c.” to the objection that it nowhere appear

Wilson S . Wolf, for relator. ed that the officials before whom the

W . P . Prentice, for respts. relator was tried had power to hold the

Held, The power to enactand enforce Couit.

ordinances, hasalways forined an essen - Opinion by Davis, P . J .; Daniels

tial feature in the creation of municipal and Brady, J. J ., concurring .

corporations, and the constitution con

tains nothing restricting its exercise to LIFE INSURANCE. ACTOFGOD .

any particular part of the municipal | NEW YORK COURT OF APPEALS.

body. It may be conferred upon the Evans, applt., v. The United States

Common Council, or any other depart- | Life Insurance Company, respts .

ment of the municipal government, as Decided February 25th, 1876 .

the necessary result of the plenary au - A life policy containing a clause mak

thority secured by the constitution to
ing it void if the insured went south

of certain limits without the consent
the legislature.

of the company, is invalidated by
That the legislature could confer it

the continued stay of the insured
upon the corporation is very clearly set south of such limits, whither hewent

tled by an unbroken weight of authority . under consent of the company for a

2 Daly, 307 ; 4 Meeson & W ,621,where prescribed period .

it was held that corporate by-laws, en - | Alaws en . And where thecompany's officers, after

such forfeiture, declined to receive
acted by authority , have the sameeffect

further premiumsun 'ess 24 per cent.
within these appropriate limits as an act

morewas paid to cover the addition
of parliament. Id . 640 ; 3 Allen. I al risk , and gave plaintiff 's agent

The practice on the other hand has till next day to pay , agreeing to keep

long existed by which the power has the policy in force and give credit

for thepremium and percentage, they
been conferred upon boards of health .

have the right to abandon their agree
And it hasnotbeen limited to the cases

ment, and to refuse to receive the

of large cities. premium and percentuge, and declare
The power of the legislature over the the policy forfcited .

subject has not been denied by the con That the insured was ill, and that it

stitution , and the conclusion necessarily was highly inconvenient for him to

follows that it could , as it has, delegate
return, affords no ground for relief ,

unless it appear that he was actually
to the Board of Health of the city of

unable to travel, even by short stages
New York the power to make the orai- | and at great expense .
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This action was brought upon a poli- 128th 1870, and had the right on the

cy of life insurance, which contained a 29th to refuse to receive themoney and

clause, that if the insured , without the decline the engagement it had offered

written consent of the insurer , should , to make, that even if this proposition

" between the 1st of July and the 1st had been binding on defendant for the

of November , visit those parts of the year 1870, it had the right in October,

United States which lie south of the 1871, to refuse to continue the policy

southern boundaries of Virginia and any longer. It was claimed by the

Kentucky, this policy shall be void ." plaintiff that after the insured went

In November, 1869, the insured went south , he becameso sick and feeble that

to Louisiana, and remained there until he could not return , and that hence his

he died . March 18th , 1872 . He had return was rendered impossible by the

the written permit of defendant to go act of God , and that therefore therewas

to New Orleans and remain until July no breach of the policy. The evidence

1 , 1870. On Oct. 28, 1870, plaintiff 's showed that the insured had met with

agent went to defendant's office and an accident before going south , that his

offered to pay the annual premium and health was very poor in the summer of

tendered the amount to defendant's 1870, and he could only ride out to the

officers. They declined to receive it on plantation in which he was interested.

account of the residence of the insured in a buggy and ride back without get

in the south , unless he would pay 23 ting out of it, and wasneverany better.

per cent. more on the amount insured. There was no evidence that he was too

The agent stated he could not do this unwell to return north , or that he made

without the authority of his principal any effort to return ; and his condition

and the officers agreed to continue the prior to July 1 , 1870, was not described .

policy in force, and give credit for the Ileld , That to bring the case within

premium due, including the extra the supposed rule, there should have

amount claimed until the following day, been proof, that for some time before

in order to give the agent time to report July 1 , 1870, the insured was unable to

to his principal and his principal time travel by any of the usualmodes. He

to comply. On the next day, plaintiff was bound to return if he could travel

sent another agent to defendant's office, by short stages, or by incurring unusual

who then tendered the amount of the expense to secure comfort, safety, and

premium , together with the extra 2. convenience. The insured took the

per cent. claimed , and defendant re - chances of being able to return, and

fused to receive it claiming that the being feeble when he went,he could not

policy was void . go so far south thathe could not return ,

F , G . Salmon, for applt. and then claim that his action was ren

Edgar S . Van Winkle , for respts. dered impossible by the act of Gud .

| Order of General Term
Held . That the violation of the pro .

reversing

vision of the policy by the continued judgment for plaintiff, and ordering

residence in the south , of the insured , new trial affirmed .

invalidated it, and that defendant was Opinion by Earl, J.

not bound by the proposition made by

its officers to plaintiff's agent on Oct.
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PROMISSORY NOTE. ENDORSE- constituted by the plaintiffs. They

MENT. then sent it to the defendant, who en

N . Y . SUPREME Court, GEN. TERM , dorsed his name upon it, and returned

FIRST DEPARTMENT. it to the messenger, and he gave it to

George M . Weld , et al., respts., v.
the plaintiffs. They credited the twenty

Henry E . Bowns, applt.
per cent. to be allowed for the endorse

Decided April, 1876.
ment in the defendant's account, and

|he had the benefit of it in their settle

An endorser will become liable upon
ment.

his endorsement to the payee of the

paper when he has made himself . When the note camedue it was pro

such for the purpose of securing tested for non -payment, and notice of

credit for the inakers.
its dishonor given to the defendant.

The payee upon a note may show by

parol evidence that the party endors- 1.1 ne plaintius and payees had previous

ing commercial paper as its second ly endorsed the note, and turned same

endorser, had really bound himself over to their bank for discount, but

and designed to become the first en - same came back into their hands, and

dorser.

Persons endorsing commercial paper
this suit was commenced .

should be held liable to those appear
Treadwell Cleveland for respt.

ing to be prior parties upon it, when Wm . W . Mann for applt.

they are shown to have agreed to

assume that relation , and the ugree
Held , That without the existence of

ment was made upon a sufficient the agreement made for the defendant's

consideration . endorsement, he would stand as the

Appeal from a judgment recovered second endorser on the note, and for

upon a referee's report in favor of plain that reason not liable to the plaintiffs ,

tiff. to whose order it was payable , and who

The facts found by the referee are by their endorsement of it became os

substantially as follows : That the tensibly its first endorsers. Bacon v .

plaintiffs were dealers in coal, and in Burnham , 37 N . Y ., 614. That an

November, 1869, had been applied to endorser of a note becomes liable upon

by George Woodward to sell him a his endorsement to the payee of the

cargo of coal. That they were unwil- paper, when he has made himself such

ling to do so upon his own credit, and it for the purpose of securing credit from

was finally agreed between the defend- hin for themaker. It does notappear

ant and the plaintiff's that they should to be essential to the existence of the

sell Woodward the coal, and that the liability that it shall be assumed at the

defendantwould endorse and guarantee | instance of the maker. The important

his note for the purchase price for elements on which it rests is the fact

twenty cents a ton . In compliance that by means of the agreement and

with that agreement, they sold and de the endorsement the payee has been in

livered the coal to Woodward , and reduced to sell and deliver his property

ceived from him his promissory note to the maker. When that benefit has

for the purchase price, being the sum |been in thatmanner secured, the agree

of $693 .50 . The note was made paymentwill be founded upon a sufficient

able to the order of Weld , Nagle & consideration to change the apparent

Co., which was the name of tlie firm relation of the parties to the paper, and
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render the second liable as the first en - whom reside in Philadelphia , but M .

dorser upon it. H . C . Place, acting under the instruc

The authorities establish the right of tions of defendant Justice, appeared

the payee to show by parol evidence and interposed an answer in their behalf.

that the party endorsing commercial The defendants, Hagy & Knowles,

paper as the second endorser, had really until the latter part of November, 1875,

bound himself and designed to become when they learned that they were par

the first endorser. The later authori- ties to this suit, that an order of refer

ties in this state maintain the principle ence had been entered on the trial of

that persons endorsing commercial pa- the case, had proceeded until nearly the

per should be held liable to those ap- whole of plaintiff 's proof had been in

pearing to be prior parties upon it,| troduced .

when they are shown to have agreed to On December 1st, 1874,an order was

assume that relation, and theagreement entered substituting Mr. A . C . Thomas,

was made upon a sufficient considera. instead of Mr. Place , who made the

tion to render it obligatory. Coulter v. motion to cancel theappearance for de

Richmond, 59 N . Y ., 478 ; Hubbard y . fendants, IIagy & Knowles, from

Matthews, 54 N . Y ., 43 ; Phelps v. the denial of which motion this appeal

Vischer, 50 N . Y ., 69. was taken.

Judgment affirmed. It was urged on the appeal that one

Opinion by Daniels, J.; Davis, P . partner had no right unless specifically

J., and Brady, J., concurring. authorized by his copartner to authorize

an attorney to appear for his copartners.
ATTORNEY. APPEARANCE. T Held , That the objection that the

N . Y . SUPREME COURT , GENERAL TERM , appearance for Hagy & Knowles by

First DEPARTMENT. the first attorney was unauthorized is a

James II. Lyles, et al., v. John M . valid objection. Edwards v . Carter, 1

Hagy, etal. Strange, 473 ; Phelps v . Brewer, 9

Decided March 31, 1876 . Cush., 390; 47 Hlow ., 470 ; 8 Paige 176 .

One partner has no right, unless speci- But held that it is unnecessary to dis

ficully authorized , to retain an attor
pose of that question,asan attorney was

ney to appear in an action for his
afterwards substituted whowas author

copartners in a suit brought against

all the copartners.
ized directly by the defendants, Hagy

rder made at Special & Knowles,to appear,and it would scem

Term , denyingmotion to cancel the ap . inequitable to have them relieved en

pearance of the defendants , Hagy & tirely from their appearance, they being

Knowles. now without the jurisdiction of the

This action was commenced by the court, and the second appearance being

service of a summons on the defendant authorized and regular. But they

Justice , in June, 1874, to recover dama- should not be concluded by the pro

for breach of a contract, alleged t ceedings taken without their consent or

have been made in April, 1874, by de- knowledge. The order made should

fendants, who, it appears, were copart- 1
copart. therefore be modified so far as to allow

ners in this business. them to serve their answers to the com

No summons was ever served on the plaint of the plaintiff within twenty

defendants, Hagy & Knowles, both of days after notice of the entry of the
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order to be entered on the decision of fact which invoked the use of the terms

this appeal, and the order of reference and conditions was false, and was strick

should be wholly vacated without costs en out, they necessarily became irrele

of appeal to either party . vant.

Opinion by Daniels, J . ; Davis, P . The alleged intemperance was based

J., concurring. upon information and belief, and was

the avowal of an affirmative defence.

PRACTICE. SIIAM ANSWER. It was not sustained by any proof, and

N . Y . SUPREME Cuurt,GENERAL TERM, was shown by plaintiff to be false by

First DEPARTMENT. overwhe.ming evidence . Itwas prop

: Gaul, respt., v . The Knickerbocker erly stricken ,out. The power of the

Life Insurance Co., applt. courts to strike out affirmative defense

Decided March 31, 1876. averred upon information and belief,

An affirmative defence, alleged upon and not sustained by proof, is establish

information and belief, unsustained ed by the court of last resort. (44 N .

by proof , may be stricken out as Y . 565 ; 45 N . Y ., 281,)

sham . Order affirmed .

Appeal from an order striking out an Opinion by Brady, J . ; Davis, P . J .,

affirmative defence as sham . and Daniels, J., concurring.

This action is broughtupon a policy

of life insurance, issued by defendant, PROMISSORY NOTE . DEFENSE .

in favor of plaintiff,upon herhusband's PHILADELPHIA COMMON PLEAS. No. 1 .

life, he having heretofore died. The
Bank v. Marquis.

answer, among other things, alleged
Decided March 18, 1876 .

upon information and belief that the

insured had , since the issuing of the The pendency of a foreign attachment

against the payee of a note in which
policy, become an inebriate and died

defendant is made garnishee, is no

in consequence of intemperance ; and
defence to a suit by the holder

that in consequence, in accordance with against the maker.

its terms and conditions the said pol Rule for judgment for want of

icy became and was void before the in - ficient affidavit of defence.

sured's decease . Plaintiff moved to Assumpsit on a promissory note

have the allegation based on informa- drawn by the defendant to the order of

tion and belief, as to the insured 's in -lone Strasburver, by whom it was en

temperance, stricken out as sham , and dorsed and negotiated .

the allegation as to the termsand con - The affidavit of defence set forth that

ditions stricken out as irrelevant. A plaintiff 's name was i
plaintiff 's name was being used merely

number of affidavits were read by plain - for the purpose of collection ; that a

tiff on the motion, showing insured to suit of foreign attachment had been

to have been a sober, industriousman. commenced against Strasburger upon

No proof was offered by defendant to the same note, in which defendant h

the contrary. been made garnishee, and that he was

Motion granted. willing to pay the note , but was uncer

J. A . Gross for respt. tain whether he should pay it under

F . C . Cantine, for applt. the attachment or the present suit.

On appeal Held , That if thealleged ! Rule absolute .
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NEW YORK WEEKLY DIGEST. for the delivery of the potatoes, and

the plaintiff could nothave been expect

VOL. 2.) MONDAY MAY 8, 1876. [No. 13 . ed to be at Livonia Station at any par

CONTRACT. NON -PAYMENT.
ticular time to receive and pay for them .

The parties, I think, did not contem
DELIVERY.

plate payment at that place. The de

N . Y . SUPREME COURT - GEN 'L TERM .
fendant was to put the potatoes in the

Fourth DEPARTMENT.
plaintiff's sarks and ship them by the

Kester , applt. v. Reynolds, respt. railroad to Buffalo, where the plaintiff

Decided January, 1876 . resided . In the letter of defendant

A contract to sell and deliver potatoes dated the 2d of May the defendant

and ship them on the cars, where the wrote the plaintiff that he had the po

parties have had other dealings, is tatoes bought and would ship them as

not satisfied by a delivery at the de
soon as drawn in . This implies that he

pot, and party cannot rescind because

no one is at depot to pay for them .
was to ship or deliver them on board

the cars for the defendant, to be trans
In May, 1874, an agreement was en

ported to Buffalo without previous pay
tered into, by letters, between plaintiff

ment. Nothing was said about pay
and defendant in and by which defend.

ment, and it is perfectly clear, I think,
ant was to sell to plaintiff a carload of

that neither party expected payment to
potatoes, to be put in bags furnished by

be made until the potatoes were receiv
plaintiff, and to be delivered on the cars

ed at Buffalo. Delivery to the carrier
at Livonia Station , in this State, to be

selected by the plaintiffwas a delivery
sent to plaintiff at Buffalo at the price

to them , and that was necessarily to
of eighty cents per bushel.

precede the payment. Payment and
Plaintiffdid furnish bags ; defendant

delivery were not to be contemporane
putall of the potatoes in the bags and

ha ous acts. The defendant had had, pre
bronght them to the station .

viously, dealings with the plaintiff, and
Plaintiffwas not at the station to pay

proposed to send them the potatoes
for the potatoes nor had they any one

without pre-payment, trusting to their
there to pay for the same.

credit and responsibility: Doubtless he
Defendant refused to ship the pota

would have had the right to stop the
toes, and this action was brought for

potatoes in transitu , after delivery on
damages for a breach of the contract.

board the cars, upon the insolvency of
On the trial plaintiff offered to prove the

the vendees, or exact payment before
that in prior deliveries between the

re they reduced them to actual possession .
parties when plaintiff made similar puur - But he was bound to do the first act.

chases of the defendant, defendant He
nt lle was bound to put the potatoes into

drew on plaintiff for the price after he
ne plaintiff 's sacks and deliver them to

had shipped the potatoes. This evi- |
the carrier for shipment to him at

dence was rejected and a judgmentren
Buffalo . The sending back their sacks

dered for defendant.
untilled, coupled witir prout of the sale

V . C . Day for applt.
and delivery of the potatoes purchased

Varsh & Southerland for respt. and put in them , to Comstock , was a

llelil, The non -suit we think was er - breach of the contract on the detend

roneously granted. No time was fixed ant's part, and a refusal to fulfil the
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same, and in any view excused the edge for record, formal satisfaction and

plaintiff from the necessity , if any such discharge of all real estate mortgages,

ever existed ,of demanding the potatoes which cameto him as receiver , upon the

and tendering the price. It was error, payment to or collection by him thereof

also , to refuse to allow the plaintiff to of debts in payment of which they are

show the course of the dealings between given to secure.” The mortgage in suit

them and the defendants. Extrinsic was paid to the receiver while this or

facts of this kind are always admissible der was in force, by Mr. Hill before it

to aid in the interpretation of contracts was due, without the previous request

and what is rationally and naturally in - of the mortgagor, but the payment was

ferrable, or to be implied as to the un- afterwards ratified by him .

derstanding and intent of the parties . A . IIadden , for applt.

at the time of the making of the con- S. S . Rogers, respt.

tract should be deemed part of or in - Held , that the order of June 2, 1870 ,

cluded in it. The non -suit should be was broad enough to authorize the re

set aside and a new trial granted upon ceiver to receive the money unpaid on

the usual terms. mortgages held by him as receiver,

Opinion by E. Darwin Smith , J. whether due or not at the time of pay

mant ; that the ratification of the pay

RECEIVER, AUTHORITY OF.
ment by the mortgagor after its receipt

by the receiver was equivalent to an

N . Y . COURT OF APPEALS. original authority to make the payment

Hurmans, Trustee , & c., applt. v . (Story on Ag, $ 239, 15 N . Y ., 580 ).

Clarkson , respt. and that themortgage was properly rati

Decided February 8, 1876.
fied and discharged .

An order “ to execute and acknowledgel. Judgment of General Term affimin

formal satisfaction and discharge of judgment for defendant, affirmed .

all real estate mortgages " held by a Per curiam opinion .

receiver, authorizes him to satisfy

and discharge , upon payment, al SETTLEMENT OF CASE .

mortgage not yet due.
- GENERAL TERM SUPREME Court. FIRST

This action was brought by plaintiff,
DEPT.

as trustee of F ., among other thing to
John Bohnet, applt. v. Leopold Li

set aside a satisfaction and discharge of

a bond and mortgagemade by one B .,
thauer, respt.

a receiver appointed in an action in Decided March 31, 1876 .

which F . was plaintiff, and the plaintiff The forty -first rule of the courts of re

herein , defendant. The order appoint-|
cord of New York State does not

entitle the party making a case as a
ing the receiver gave him power “ to

I matter of absolute right to the use of

lease the real estate and receive me the stenographer ' s notes.

rents and profits thereof, and sue for Any other statement showing what the

and collect such debts as are ormay be evidence wasmay be used instead of

come due. A subsequent order was
as those notes

The matter has been commiicié very

made June 2, 1870, in the action, by much to the indgment and discretion

which the receiver was authorized and of the justice before whom the trial

empowered “ to execute and acknowl- may be had .
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Appeal from order denying motion CRIMINAL PRACTICE. WRIT OF

for resettlement of case. : ERROR.

On the settlement of the case the N . Y . SUPREME COURT,GENERAL TERM .

justice by whom it was settled refused FOURTH DEPATMENT.

to allow a portion of the notes of the The People ex rel, v .Henry Woodin .

stenographer to be inserted in the case,
les Decided January, 1876.

and substituted, in place of it, a state

ment of the evidence deemed by him
The office of the writ of error is to re

move a criminal record from an in
the inost correct. Plaintiff then moved ferior to a higher criminal jurisdic

for a resettlement of the case which mo- tion . The county clerk should make

tion was denied. · return thereto .

On appeal.
The writ of error should always con

tain the judgment record in form re

J . W . Cowrell for applt. quired by $ 4 of article 1, chap. 2
revised statutes.

D . Leventritt for respt.

The defendant in this case was indict

Held , Thatrule forty -onedoes not en - ed for the offence of subornation o !

title the party making a case as a mat- perjury . Hewas tried at the Court of

ter of absolute right to the use of the Sessions, convicted, and sentenced to

stenographer 's notes. That may be state 's prison for nine years and six

done if the justice settling the case deem months. This is a writ of error brought

that the proper course; any other state
to review the exceptions taken on the

ment showing what the evidence was
trial.

may be used instead of those notes. E . G . Lapham for the prisoner.

The matter has been committed very E . Hicks, Dist. Att'y for the people .

much to the judgment and discretion of Held , The office of a writ of error as

the justice before whom the trialmay be retained in this State is to remove a

had . It wonld bemuch better for the record from an inferior court, exercis

parties, their counsel and the court af- ing criminal jurisdiction , according to

terwardshearing the case , if an abridged the course of common law , into this

statement should be made containing court, and also from this court to the

only the evidence material to be consid - Court of Appeals. It can only issue

ered in reviewing the trial and inserted after final judgment in the inferior

in it, instead of the stenograpoer's notes court, and this appellate court can only

at large which often contain a mass of review such judgment, and affirm or re

irrelevant questions and answers far ex- verse the same.

ceeding, in bulk and extent, all that can The statutes, 2 Revised Stat., 741,

properly be considered or found impor- Sec. 20 , requires that “ upon every writ

tant on the examination and decision of of error being filed which shall operate:

the case. There was no impropriety in as a stay of proceedings, it shall be the

the course pursued in this instance. duty of the clerk of the court to make

Order affirmed with $ 10 costs and a return thereto without delay, contain

disbursements. ing a transcript of the indictment, bill

Opinion by Daniels, J.; Davis, P . of exceptionsand judgmentof the court

J., concurring certified by the clerk thereof.

The case before us contains the writ
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of error, indictment and bill of excep- HUSBAND AND WIFE. LAND

tions, butno judgmentrecord or judg- LORD AND TENANT. EVI.

ment in the form prescribed by statute . DENCE .

Sec. 4 of art. 1, chap . 2 of title 6 of N . Y . SUPREME COURT. GEN 'L TERM ,

vol. 2 of revised statutes, p . 738, pro
Fourru DEPARTMENT.

vides that if the district attorney, upon
Roberts, applt. v. Heap, respt.

request therefor, neglects for ten days

after a conviction or acquittal to make
Decided January , 1876.

up a record of the judgınent, the de
he de. In the absence of the husband the wife

fendantmay cause the same to bemade
may act as his agent and rent a house,

and bind him for rent, & c .

up ; and sec. 5 provides that whenever Evidence of how defendant occupied

a judgment upon a conviction shall be other houses than one in suit inad

rendered by any court it shall be the missible.

duty of the clerk to enter such judg- The defendant is a married man, and

ment fully in his minutes, stating briefly being away from home, his wife hired

the offenses for which such conviction of plaintiff a house in the city of Utica .

shall have been had , and the court shall Plaintiff claims that the term was fixed

inspect such entries and conform them for one year, and detendant insists that

to the facts. no timewas fixed .

No such judgment or judgment rec- Defendant occupied the premises

ord is returned to the writ, or appears six months, and then left, and this ac

in the case . There is, therefore, noth - tion is brought for the rent for the last

ing before us to review . six monihs of the year .

For want of such judgment record, On the trial, the defendant, under

the court in Dawson v. The People, 5 objection , was allowed to prove that

Parker Crim . Rev . 118 . quashed thewrit when he lived in another house his em

of error, and for want either of such ployinent could be terminated on thirty

judgment record or judgment, the writ days notice. He was also allowed to

was dismissed in Hildebrand v . The prove that one house he occupied prior

People, 8 N . Y . Sup. Court Rep. 19. Ito this, was occupied by the month .

I have no doubt that a common law
The action was tried, originally, be

fore a justice of the peace ; was appeal
record of judgment should , in all cases ,

where the remedy is by writ of er ror, be
ed to the county court, where there was

made outand brought up for the review
Va judgment for the defendant.

of a conviction in an inferior criminal S. M . Lindsley, for applt.

court. This is at least the better prac - Goodman & Porter, for respts.

tice if not indispensable , andwould ob- leid, The defendant was clearly

viate many of the embarrassments at- bound by the contract of his wife in

tending the review of such conviction renting the house. Where the husband

in this court, and in the Court of Ap is absent from home the wife isnecessa

- peals . Trily his agent to make such contracts

We can, in this case,only dismiss the and purchases as are proper for the sup

writ — and it is dismissed . | port and maintenance of the family,

Writ dismissed . |according to his circumstances and con

Opinion by E . Darwin Smith , J . Idition in life . The only substantial
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question at issue on the trial was, what longed to them . Plaintiffs claimed

were the terms of the lease taken by title to the colts under a chattel mort

her, whether it was a renting by the gage or bill of sale .

month or the year. The case was fairly The only question litigated upon the

subinitted to the jury upon that issue, trialwas whether the mare in contro

and their verdict could notbe disturbed / versy, from which the colts were

except for an error in the reception of foaled , was embraced in the sale by a

evidence. The defendant, under 05 - Dr, Sinedley to Simmons. She was

jection , was allowed to prove thathe not in terms included in it. Its lan

had previously occupied a honse of Mr. guage is, “ all the property in use in

Hael, and that by the arrangement the hotel business."

with Mr. Hael, he could give up his

employment,and had the right to leave
W . S. Newman for applt.

on thirty day's notice , and that he was
Ii A , Nash for respt.

living there in Mr. Hael's house by the neld , Perhaps enough evidence as

month . This evidence was inadmissi- to whether the mare was included in

ble , and was likely to have some influ - the sale was given by the plaintiff's to

ence on the jury, in leading them to entitle them to have the question sub

the conclusion, corroborative of Mrs. mitted to the jury. But they made no

Heap, that the renting of the plaintiff's request that it should be so submitted.

house was also by themonth. For this They merely excepted to the direc

error we think the judgment should be tion of the court to the jury to find

reversed , and a new trial granted with
a verdict for the defendant. In the

costs to abide the event. absence of such a request the circuit

New trial gr unted . judge was right in directing a ver

Opinion by E . Darwin Smith , J. dict, because there w33 a decided pre

ponderance of evidence that the mare,

• PRACTICE. EXCEPTIONS. arid , consequently the colts, replevied ,

N . Y . SUPREME Court, GEN . TERM .
were in fact the property of Dr. Smed

| ley, and were not embraced in the bill

FOURTH DEPARTMENT.
of sale to Simmons, which constituted

Moore, et al., applts., v. Bristol, et al.,
the only basis of the plaintiffs' title.

respis. Sheldon v. Atlantic F . and J . Ins. Co.,

Decided January, 1876 .
26 N . Y ., 46 ) ; Stone v. Flower, + 7 id .

In order to take advantage oj a refusal 566. In such a case an exception to

of the judge to submit a specific
the direction of the judge is insufficient

question of fact to a jury , there
must be a specific exception to such to raise the question whether he should

refusal.
have sent the case to the jury.

An exception generally to the direction
on A new trial must be denied, and

of the court to the jury to find a ver

dict for the defendant, is not suti- judgment must be ordered for the de

cient.
fendanton the verdict .

Plaintiffs were partners in business . Opinion by Gilbert, J.: Mullin . P .

Defendant is a deputy sheriff, and J. and Smith , J .. concurring.

under an execution had seized and sold

two colts, which plaintiff's claim be !
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GUARDIAN . |of the infant, if he should be removed .

N . Y . SUPREME COURT - GENERAL TERM Held , That there is no evidence of

Fourtu DEPARTMENT. any such tl. reat as claimed, and a court

Ashley, respt. v . Sherman, applt.
would not be warranted in sanctioning

the inference drawn by the court below ,

Decided January 1876.
considering that the guardian is the

The inadequacy of the security given
father of the infant and that the evi

by a guardian ad litem , and his com
promise of suits without the knowl- dence against him is not ot a satisfactory

edge of his ward , and without the character.

sanction of the court, does not fur. The order appealed from should be

nish sufficient cause for removing reversed and a reference ordered .

such guardian , without first afford -L O
Opinion by Gilbert, J.; Mullin , P .

,

ing him an opportunity to explain

his conduct.
" | J., and Smith , J., concurring.

In this case, the infant was sixteen
ILLEGAL FEES . VOLUNTARY

years of age, and the guardian was ap PAYMENTS.

pointed on her petition, on his giving

security in the sum of two hundred dol
N . Y . SUPREME COURT.GENERAL TERM ,

lars,and thereupon he commenced three
FOURTH DEPT.

actions in behalf of the infant, namely , Scholey, exr., respt. v. Mumford

one to recover the sum of fifty thousand exr., applt.

dollars, another to recover a large and Decided January, 1876 .

valuable real estate , and another to re. Whether a payment is voluntary or

cover thirty thousand dollars for pro
not is a question of law .

Where illegal fees are demanded and
perty converted , and money received

paid as a condition of giving up

by the defendant in that suit. The
certain property, such payment is

guardian entered into an agreement not voluntary.

with the defendant in the first action Plaintiff's testator held certain bonds

for a coinproinise and a settlement as executor. He demanded, before de

eof, under which he has received | livering up the bonds, certain fees,

eight or nine thousand dollars, without which were illegal. The fees were final.

giving additional security . Such com - Jy paid , and this action is brought to

promise was made without the knowl- I recover back such fees .

edge of the infant, or those who had
F . A . McOmbee for respt.

the custody of her person , and without | Georye F . Dunforth for applt.

the sanction of the court. The guar- leld, The exaction of the illegal

dian is the father of the infant, but cominissions, as a condition of deliver

from the time she was three months old ing the bonds, stands upon the plead

until the present tiine she has lived with ings substantially admitied. The plain

her foster father, or his son in a distant tiff demanded the bonds; the defend

state. ant offered to deliver them on payment

The court below put its decision , Ji- of such commissions ; the cominissions

recting the removal of the guardian were paid and the bonds were deliver

upon the ground that he was not acting ed .

in good faith toward the infant, and Whether a payment made under

that he threatened to defeat the interest such circumstances is a voluntary one
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or not, is a question of law . The Court “ New York , July 10, 1867.

of Appeals have held , in this very case, “ Sold for Messrs. Butler & Co., Bos

that it is not, and such must be deemed ton, to Messrs . A . A . Thomson & Co.,

the law of the case . New York, seven hundred and five

The judgmentmust be affirmed. (705) packs first quality Russia sheet

Opinion by Gilbert, J . ; Mullin , P . iron, to arrive at New York, at twelve

J., and Smith , J ., concurring. and three-qnarters ( 124 ) cents per

pound, gold, cash , actual tare.

SOLD NOTE. “ Iron due about Sept. 1, '67.

U . S . SUPREME Court.
“ WHITE & Hazzard, Brokers."

Benjamin F . Butler, plaintiff'in error, The defendants contend that under

v . Alexander A . Thomson and William the statute of frauds of the State of

Thomson, defendants in error . New York , this contract is not obliga

Decided April 24 , 1876.
tory upon them . The judge before

whom the cause was tried at the circuit
A sold note signed by the broker of
both parties necessarily importe a concurred in this view , and ordered

purchase of the articles therein de - / judgment for the defendants . It is

scribed , and binds the vendee as well from this judgment that the present

as the vendor. review is taken .

In error to the Circuit Court of the The provision of the statute of New

United States tor the Southern Dis- York upon which the question arises

trictof New York . (2 R . S ., 136 , $3 ) is in these words:

The plaintiff alleged that on the 11th “ Every contract for the sale of any

day of July , 1867, he bargained and sold goods, chattels, or things in action, for

to the detendants a quantity of iron there the price of fifty dollars or more, shall

after to arrive, at prices named, and be void ,unless (1) a note or memorand

that the defendants agreed to accept um ofsuch contract bemade in writing,

the same and pay the purchase money and be subscribed by the parties to be

therefor ; that the iron arrived in due charged thereby ; or (2 ) unless the buy

time, was tendered to the defendants, er shall accept and receive part of such

who refused to receive and pay for the goods, or the evidences, or some of

same, and that the plaintiff afterwards them , of such things in action ; or (3 )

sold the sameat a loss of $ 9 ,581, which unless the buyer shall at the time pay

sum he requires the defendants to make some part of the parchase -money."

good to him . The defendants inter - The 8th section of the sametitle pro

posed a general denial. vides that “ every instrument required

Upon the trial the case camedown to by any of the provisions of this title to

this : The plaintiff employed certain be subscribed by any party may be sub

brokers of the City of New York to scribed by the lawful agent of such

make sale for him of the expected iron. party.”

The brokersmade sale of the same to There is no pretence that any of the

the defendants at 124 cents per pound goods were accepted and received , or

in gold , cash . that any part of the purchase money

The following memorandum of sale was paid . The question arises upon the

was madeby the brokers, viz : first branch of the statute, that a mein



296 NEW YORK WEEKLY DIGEST.

orandum of the contract shall bemade Appeal from order denying motion

in writing , and be subscribed by the før the inspection and copy of papers

parties to be charged thereby in the possession of the plaintiff.

The defendants do not contend that Issue was joined in this action in De

there is not a sufficient subscription to cember, 1874, when the cause was no

the contract. White & Hazzard, who ticed and put upon the calender. In

signed the instrument, are proved to December, 1875 , it was reached, and

have been the authorized agents of the reserved generally by plaintiff' s attor

plaintiff to sell, and of the defendants ney , defendant not appearing ; at de

to buy, and their signature, it is con - fendant's request the trial was delaved

ceded, is the signature both of the de- until the middle of January, 1876 ;

fendants and of the plaintiff. tlien plaintiff served notice of a motion

The objection is to the sufficiency of to pnt the cause down for January 28.

the contract itself. There is a contract On the morning of that day notice of

of sale, it is argued, but no contract of motion for inspection of certain letters

purchase. in plaintiff's possession, was given by

Hela , Both have signed the paper, detendant, and plaintiff's proceedings

and if a contract is created it is a mu- stayed . The affidavit on which themo

tual one. Both are liable , or neither. tion was made, failed to show wherein

It seemsclear that there can be no the evidence contained in the letters

sale unless there is a purchase , as there was material.

can be no purchase unless there be a The motion was denied because ,

sale. When, therefore , the parties mu- 1. The proper degree of diligence had

tually certify and declare in writing not been shown, but rather negligence

that Butler & Co. have sold a certain and laches .

amount of iron to Thomson & Co. at a 2 . The evidence did not show the

price named, there is included therein a materiality of the evidence sought.

certificate and declaration that Thom - / 3 . And that an ordinary notice to

son & Co. have bought the iron at that produce on the trial would afford the

price. necessary proof.

Judgment reversed , and cause re A . Ford , for respt.

manded to the circuit court for a new S . K . Williams, for applt.

trial.

On appeal Held , That the notice was
Opinion by Hunt, J.

properly disposed of by the court be

low . The affidavit fails to show how

INSPECTION OF PAPERS. the evidence alleged to be contained in

N . Y . SUPREME Court. GENERAL TERM , the letters, of which copies are sought,

FIRST DEPARTMENT. is material to any issue in this case.

Brooklyn Life Insurance Co., respt., l Facts should be given which will en

v . Pierce, etal., applts.
able the court to determine for itself

Decided March 31, 1876 .
whether the evidence is material. .

The evidence sought for can be prov
In application for inspection , facts

ed in the ordinary way.
should be given which would enable

the court to determine whether thel If the plaintiff fails to produce the

evidence so sought is material. letters on the trial, after proper notice,
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their contentsmay be proved by parolſtimony respecting the title to the Pult

evidence.
ney estate in this state,” which provided

Or er affimed.
that the testimony taken under the

Opinion by Davis, P . J. ; Daniels direction of the court of Chancery

and Brady, J . J., concurring.
should be prima facie evidence of the

facts set forth in the examination of

TITLE TO REAL ESTATE. EVI

the witnesses, it the chancellor should

|be of opinion that they furnished good

DENCE. prima facie evidence of such facts. It

N . Y . COURT OF APPEALS. was objected upon the trial that the

Howard et al., rcspts. v. Moot, applt. legislature had no power to authorize

Decided February 22 , 1876.
the testimony to be taken de bene esse,

The rules of evidence are entirely with - without giving any adverse party the

in the control of the legislature, which right of cross -examination , and that the

maymake such rules and regulations testimony as given in the deposition

in regard thereto as it deems best. was mere hearsay evidence, and was in

A will having been admitted to probate,

it can only be impeached by direct
competent.

proof of incapacity, as competency
Wm . Rumsey, f r respts.

will be presumed until the contrary Scott Lord, for applt.

is shown .

The Indian title to lands in this state
Held , That the legislature had pow

extends only to the right of occupa- er to pass the law ; that rules of evi

tion , and when they abandon posses- dence are not an exception to the doce

sion , the right of possession attaches trine that the legislature has absolute

itself to the fee without grant.

The court will take julicial notice of

f control over the remedies by which

the extinguishment of the Indian rights are to be enforced or defended ,

and all rules and regulations affecting

This action was brought to recover a
|the same; and the changes from time

hundred acres of land , in Livingston
to timemay be made applicable to ex

county,which was a portion of the Pult-listing causes of action , as the
| isting causes of action , as the law thus

ney estate , and the only question in - changed would only prescribe the rule

volved in the case was the title to that for future controversies ; that the dec

estate. Plaintiffs claimed title through
laration that any circumstance or evi

several mesne conveyances from the
|dence should be prima facie proof of a

state of Massachusetts, it being a part
fact to be established would not be void ,

of the tract ceded to that state by the
|as indirectly working a confiscation of

state of New York by the treaty and property, or a destruction of vested

deed of cession of 1786 . This title has rights, as the adverse party was left at

been frequently passed upon and sus
liberty to rebut and overcome it by con

tained by the courts. (9 Barb ., 595 ;
tradictory and better evidence , (2 Kern.,

S. C ., 3 Seld ., 305 ; 51 Barb. 589 ;
541 ; 38 Barb. 608 ; 6 Gray 1 ; Cooley's

41 N . Y . 397.) Some other exceptions Const. Lim . 367.)

were taken in this case . Also Held , That if the testimony

In 1821 an act was passed by the had been all hearsay, the legislature

legislature (laws 1821, chap . 19), enti- having made the chancellor the final

tled “ An act to perpetuate certain tes- l arbiter to determine what should be

title .
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tificate
relatea

N . Y .
SUPOST

DEPARTMENT.

good prima facie evidence of the facts out grant. (3 J . R . 375.) Also that

stated, it would be in the absence of the court would take judicial notice

evidence to controvert it or suggestion of the extinguishment of that right

that it was untrue, be conclusive . It (41 N . Y . 397) ; as to whether one with

was objected at the argument that the out title could set up this objection

chancellor merely certified that the de- against the owner in fee, quære.

positions were prima facie evidence Judgmentof General term affirmed .

that the witnesses had heard and be. Opinion by Allen , J .

lieved as they stated .

Held , That this objection was not
DEBTOR AND CREDITOR .

tenable ; that the certificate related to

facts which the statements tended to N . Y . SUPREME Couri.GENERAL TERM .

prove, and to prove which the deposi FIRST DEPARTMENT.

tionswere taken, and to perpetuate the Charles S. Archer pljf. and applt. v .

proof of which the act was passed . James O 'Brien , sheriff, deft. and respt.

The will of Sir John Lowther Johns- Decided

ton was objected to as in evidence upon If a creditor has a lawful and bona

the ground that it did not appear that he fide debt, it is lawful for thedebtor to

was twenty-one years of age, and he be turn over to the creditor any of his

ing an alien was incapable of making a
personal property as security for sail

devise of real estate in this state.
debt, if the creditor takes immediate

possession and continues such posses
Held , That the will having been reg- sion .

ularly admitted to probate it could only If the creditor make any arrange

be impeached by direct proof of inca - ment to protect the debtor byholding

pacity , as competency would be pre the property for some purpose other

sumed until the contrary is shown ; also
than the payment of his demand , he

loses all advantage by the unlawful
that the testator, notwithstanding his

combination .

alienage, had a right to devise . (3 Seld .
This action is brought by plaintiff to

305.)
test the title to the personal property

Several objections were urged to the and machinery of a distillery situate

title of the state of Massachusetts bylin New York city. Plaintiff was a large

reason of a failure to extinguish the creditor of one Hanlon and in payment

Indian title, and to comply with other of the debt, December 8, 1865, took a

conditions of the compact between the bill of sale from one England of the

states.
aforesaid property , he holding the legal

TIeld , That the Indian right of occu - title, Hanlon being the real owner of

pation (which was the extent of their the property aforesaid . The sheriff

rights), could not be disposed of except claimed title thereto under and by vir

to the government, or to one who had tue of an attachment levied on the prop

acquired the préemption right from the erty of Hanlon at the suit of one Chas.

government (3 Kent's Com ., 79, 80 ; Doherty. The property was contaiued

11 Paige, 607 ; 20 J. R .693 ; 8 Wheat in the distillery aforesaid . On receiving

543 ; 19 Wall. 693), and the possession the bill of sale the plaintiff sent word to

having been abandoned by the In- one Wilson to come down to his store ,

dians, attached itself to the fee with - and on the 9th ofDecember, 1868, he put
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him in possession of the property in creditors of the same class . The prin

question to hold it as his agent. Wil- ciples which govern the relations of the

son remained on the premises until the purchaser from a fraudulent vendee are

sheriff took possession . not applicable. In such case an assign

When the cause was submitted to the ment is subordinate and inferior to the

jury the plaintiff's counsel requested the superior and prior equity of the de

court to charge the jury : frauded owner, and cannot be sustained

1 . If Archer had a lawful and bona fide without proof of a consideration other

deht against Hanlon, it was lawful for than the discharge of a precedent debt.

the latter to turn over to said Archer The burden of carrying the effect of

any of his personal property as security circumstances likely to cause a prudent

for said debt, if the latter took im - man to make inquiry when a debtor is

mediate possession thereof and contin - willing to secure a debt due by the trans

ued such possession . fer of his property cannot be imposed

If the plaintiff took possession of said upon the creditor. He has the right to

property, involved in this suit, under a accept the security, and it matters not

transfer made to him as security for a what the debtor's intentions are. If the

lawful debt, and such transfer wasmade creditors wish to obtain the property

and possession taken before the sheriff thus transferred, they can pay the debt

levied, then the plaintiff is entitled to and be subrogated . The creditor,when

recover, even though the owner of the he discovers circumstances that would

property was Hanlon'satthe timeit was put a prudentman on inquiry, will be

so turned over. protected in the preservation of his

That the title of the plaintiff, under own rights in seeking the payment of

the circumstances stated , must prevail his own debt. Such creditor is not sur

over the seizure by the sheriff under rounded with the exigencies of a strang

the attachment. er who purchases from a failing debtor

The judge charged the aboverequests under suspicious circumstances.

with considerable modification. If the creditor make any arrangement

The judge also charged the jury that to protect the debtor by holding the

it was for them to inquire whether this property for some purpose other than

transaction was surrounded with such the payment of his demand ,he loses all

circumstances as would put an ordinary advantagebythe unlawful combination.

and prudent man upon inquiry. “ If If he have no notice of a fraudulent

you find that it was, and Archer failed intent his rights should not be impaired .

to make these inquiries, and that Han - If he accept the subject assigned as a

lon had this fraudulent intention , then, security for the payment of his debt,he

although Archer did pay the money, he does no wrong.

was not a purchaser in good faith .” | Judgment reversed .

Opinion by Brady, J.; Davis, P . J.
D & T . McMahon for applt.

| and Daniels, J., concurring.

A . J. Panderpoel for respt.

Held , Plaintiff was entitled to have INJUNCTION. RECEIVER.

the aforesaid requests to charge charged N . Y .SUPREME COURT - GENERAL TERM ,

without modification . There are no FIRST DEPARTMENT.

superior equities in favor ofeither of the O 'Brien , respt. v. O 'Connell, The St.
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Patrick Mutual Alliance Association,
One other, only, joined with him .

impleaded, & c., applts.
No reason was given by plaintiff why

Decided March 6 , 1876. this action was not brought by the St.

A member of a corporation may no PatrickPatrick Mutual Alliance and Benevo

bring an action individually for the lent Association, nor was any fraud or

distribution of funds belonging to collusion on its part charged.

the corporation but in the possession On appeal.
of a third party , without first show

ing the corporation 's refusal to do so,
Held , That if, as alleged by plaintiff,

or collusion . the association was duly incorporated

under the name of the St. Patrick Mu
Appeal from order of special term

" tual Alliance and Benevolent Associa
appointing a receiver and continuing

| tion , and it may be taken to be true as
an injunction.

In 1869 plaintiff become a member
against the plaintiff, then thefundsand

of The St. Patrick Mutual Alliance
property of the association must have

Associatiun , which was then a volun
become vested in the corporation and an

action for their protection should have
tary unincorporated association . The as

been brought by it and not by plaintiff,
sociation was maintained by payment

on the part of its members of initiation
or its refusal so to do, or its collusion

fees and monthly dues. The member
with defendants should have been

shown.
ship being large, it had accumulated

Plaintiff, upon his own showing, had
nearly $ 5 ,000. Dissensions having

arisen, the association was divided into
no direct interest in the fund and prop

two factions. Plaintiff alleged that the
erty claimed, and for that reason his

majority, and of which he was one, filed
| application for an injunction and receiv

articles of incorporation as the St. Pater
er should be denied.

rick Mutual Alliance and Benevolent
| Opinion by Daniels, J.; Davis, P . J.

?

Association, and that it was the rightful
and Brady, J., concurring

owner and custodian of all the funds of

the original association ; that the oth TRUSTEE. CONTRACT.

ers, in which were the former officers of N . Y . COURT OF APPEALS.

theoriginal association, thereafter incor
Belmont, respt. v. Pouvert, applt.

porated themselves under their former
Decided January 18, 1876 .

name, retained all the funds and prop

erty of the original association. Plain
Under an agreementby which several

leinors of land combined to perfect

tiff brings this action in his own behalf title in onewho was to pay all the

and in behalf of all other members who licns out of the future proceeds of

shall desire to assist him in prosecuting said property, underwhich agreement

the same, and to share in the benefit, to title was perfected and rents collected ,

have the defendants enjoined from us
the one in whom the title became vest

ed is bound to account,as trustee , for

ing or interfering with the funds of said
the rents so collected ; thewords " fu

original association , and to have such as ture proceeds ” are sufficiently com

sociation dissolved , a receiver appointed, prehensive to include rents and prof

an accounting and distribution of the its.

funds among the members in good This action was brought to compel

standing the sale of certain real estate, the legal
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title to which was in defendant in trust, for all rents he should collect up to the

and for the application of the rents col- timewhen a sale should be had, or so

lected by them to the payanent of cer- much of them as may be required, with

tain liens upon the property according the proceeds of the sale to satisfy the

to an agreement between plaintiff and liens mentioned in the agreement.

defendant P and one S ., dated Decem - ' That the words “ future proceeds ” as

ber 13, 1849, in which it wasagreed used in the agreement were sufficiently

that certain liens should be paid out of comprehensive to include the rents and

the “ future proceeds of said property." profits of the real estate .

There could be no final disposition of Judgment of general term affirming

this land until the question of the title judgment of special terin affirmed.

of one T. was determined, and that was Opinion by Rapallo , S .

to be the subject of a serious litigation .

The parties to the agreement had no
WAREHOUSE RECEIPTS.

title to the land , but simply liens upon

it, which depended entirely upon T 's St. Louis COURT CF APPEALS.

title ; and they therefore combined to Central Savings Bank v. Garrison .

sustain the title at their joint expense. let al.

There was no provision in the agree
heel Decided April, 1876.

ment for any sale of the property or ano ,
The transfer of a warehouse receipt,

ticipation that a sale would ultimately
although in blank, and the trans

bemadeby virtue of someof these liens,
feree unknown to the warehouseman ,

the parties agreed that their claims yet if the latter have notice of trans

should not be used by either of the par- ! fer , hebecomes the bailee of the trans

ties to the prejudice of theother or other feree, and is bound to hold the de

posit for him as owner.
wise than to perfect thetitle in order to

Where a warehouseman , having general
carry out the agreement and cut off other notice of the transfer of a receipt

liens and incumbrances. The title was given by him , permits the property

finally perfected and became vested in to be taken from him by legal pro

defendant P , for thebenefit of the par
cess, he will be liable to the trans

ties to the agreement, and by virtue
feree for the amount advanced by

"him on the receipt.
thereof the rents of the property were

paid to him . It appeared,also , that the
Defendants were general warehouse

title was confirmied in P . not only at the
men in September 1871, and received

joint expense of the parties to theagree
from one Quinn , on storage, a lot of

ment but by reason of the forbearance
whiskey and wine, giving him a nego

of the plaintiff in reliance thereon to
tiable receipt therefor. Quinn there

redeem under a sheriff's sale of the upon trans
upon transferred the receipt to plaintiff

property , the time for which expired
as collateral security for a loan of $ 200,

two days after the agreement was en- gimg
giving his note for the amount, with an

tered into.
agreement showing the details of the

transaction. Afterwards the goods
W . W . MacFarland for applt.

were attached by a creditor of Quinn's,

C . W . Sanford for respt. and sold by the sheriff under execution

lleld , Thatdefendant P . was account. upon the judgment which ensued .

able for the rents collected by him and Quinn having absconded , this suit was
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instituted to innemnify plaintiff for its the transfer of their receipt. The

loss of the security upon the loan made omission of the name of the transferee

to him . simply gave to a bona fide bolder the

The warehouse receipt was regularly right to fill the blank at any time, even

endorsed by Quinn to the plaintiff, and at the trial if necessary. Was the ef

bore a written or printed acknowledge- fect of this acknowledgement material

ment of notice of transfer, signed in ly changed by the fact that defendants

blank, (the nameofthe transferee being had no actual knowledge of the party

omitted ) by the defendants. The de- to whom the transfer was made ? Let

fendants had , however , no actual notice us first inquire what would have been

orknowledge of the transfer to plaintiff, the effect of such actual knowledge, if

until after the sherift 's sale of the present. The defendants would there

property ; nor had the plaintiff, until by have become bailees of the plaintiff

after the same event, any notice of the for all purposes. Upon the levying of

attachment. the attachment, their first duty would

Defendants paid no attention to the unquestionably have been to inform

attachment suit, or the seizure and sale , plaintiff of the fact , so that he might

but permitted them to take their course. protect his property by the means

The case being submitted to the court which the law has provided. This duty

without a jury, upon the agreed facts would have involved a liability for all

judgment was rendered for the defend- damages resulting to the plaintiff if

ants.
they failed to perform it.

The statute of Missouri makes ware- The written acknowledgement of

house receipts negotiable by written notice signed by the defendants was at

endorsement thereon and delivery, in least an admission that they assumed

the samemanner as bills of exchange all the responsibilities which would at

and promissory notes. It makes the tach to notice in fact. It was a waiver

transferee the owner of the goods, of further notice . It was a declaration

wares, etc., represented by the receipt, to the transferee , whoever he might be,

and prohibits the delivery of such that he might treat them , in every re

goods to any person except on surren- spect ashis acknowledged bailees ; and

der and cancellation of the receipt. that they would never attempt, upon

By section 10 of the same act (Wag- any plea of want of notice , to evade

ner's Stat., page 221), it is declared the duties and liabilities belonging to

that “ so much of the preceding sec- that position . It was upon this infor

tions of this act as forbids the delivery mation, thus given to plaintiff, that the

of property , except on surrender and latter advanced this money to Quinn .

cancellation of the original receipt or The law of estoppel can find no better

bill of lading * * * shall not ap- application in the range of human af

ply to property replevied or removed fairs. To permit the defendants now

by operation of law .” Here is a com - to deny actual notice of the plaintiff 's

plete defence against the plaintiff 's rights as transferee, with a claim of

claims in this relation. immunity from the legitimate conse

Held , The defendants signed in quences of such notice ,would be to re

blank an acknowledgement of notice of pudiate all the learning on that sub
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ject. However honest may have been entitled prima facie to add a drawer's

the defendants' intestions in the pres- name; and, secondly, had he authority

ent case , we can not thus open thedoor actually given him to add the name?

to possible frauds in commercial circles, I am of opinion that he could add the

where fair dealing is of paramount in - name. Chippendale was given power

terest to the entire public at large. to negotiate the instrument, and that

It thus appears to us that a very im - without any stipulation by the defend

portant feature in the plaintift 's rights ant. Mr. Justice Maule, in Mountague

was ignored by the circuit court. For v . Perkins, says: “ The defendant,when

this reason the judgment is reversed , he wrote his name in blank and issued

and the case remanded . this acceptance ,musthave known, what

Opinion by Lewis, J.; Gantt, J., was obvious to anybody, that he put it

concurring . in the power of any person to whom he

gave it to fill it up.” That applies to

BILL OF EXCHANGE.
the present case . Cruchley v . Clarence

English High COURT OF JUSTICE,
does not go so far as Mr. Channell con

tended for, but the judgment of Lord
COMMON PLEAS DIVISION .

Ellenborough is strong, for he says :

Harvey v. Crane. “ As the defendant has chosen to send

Decided February, 1876. the bill into the world in this form , the

Where a bill is accepted and handed world ought not to be deceived by his

over for value, but at the timeof ac- acts. The defendant by leaving the

ceptance there is no drawer' s name|blank undertook to be answerable for it

on it, any bona fide holder for value when filled up in the shape of a bill

is entitled to insert his own name as

drawer and to sue the acceptor for Mr. Justice Byles, in his book (p . 187),

the amount of the bill. says : “ It is not even necessary thatthe

This was an action on a bill of ex
bill should by drawn by the same per

change. A verdict was found for the
son to whom the acceptor handed

plaintiff. The facts as found at the trial||
he trial the blank acceptance.” Stoessiger v .

were that one Chippendale had sent a
| The Southeastern Railway Company

bill with the drawer 's and acceptor's
was different, for there the question was

names in blank, to the defendant, who
whether the document was a valuable

signed it as acceptor and returned it to
instrument before any drawer's name

Chippendale . The bill purported to be
was put in , and on that Chief Justice

for value received in corn . The plain
Erle chiefly relied in M 'Call v. Taylor.

tiff received it bona fide and for value,
So again in Awde v. Dixon, the bill

without notice of anything affecting it
was given to be used in a different way

from Chippendale, and filled in his own
from that in which it was afterwards

nameas drawer.
used. Weneed not decide any ques

Motion for judgment for the defend
tion as to who was a bona fide holder,

ant on the above facts .
as the evidence shows that the docu

lleld , That this application must be
ment was given for the purpose of cir

culation, and all usual rights would fol
refused . There are two questions : first,

low .

whether, to such a bill, being given in "
en ml Opinion by Grove, J.; Denman , J .,

the course of business, the plaintiff was concurring.
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CHARGE OF JUDGE. that if defendant did not own the car

N . Y . COURT OF APPEALS. |riage and horses no recovery could be

|had. Defendant's counsel requested
Sloane, applt. v . Elmor, respt.

the court to charge that if the jury
Decided February 15, 1876 .

found the coachman was not defend

The rule that if the charge does not ant's servant, but was in the employ of

inislead the jury, a new trial should
Mrs. H ., they could not find for the

not be ordered , applied to a peculiar ||

case.
plaintiff. The judge remarked that he

This action was brought to recover
could not see how the two things could

damages for an injury to plaintiff's wife
|be separated, and the defendant except

led to the refusal to charge.
by à collision between the plaintiff's car

riage and one alleged to belong to de
1 A . R . Dyett for applt.

fendant, caused by the negligence of
| A . J. Parker for respt .

the driver of the latter. It was con- Held , no error ; that the court did

ceded that defendant had formerly em - not intend to hold as matterof fact that

ployed the coachman and owned the the request was not correct, but only

carriage and horses, but he claimed that intended to say that under the evidence,

a short tiine before the collision occur- as a question of fact, the ownership of

red he had sold them to his son, who, in the carriage and horsesand the employ

turn, sold them to his sister , Mrs. H . ment of the coachman, could not be

The defendant testified, generally, that separated ; that the latter depended up

he sold the carriage and discharged the on the former, and that the jury could

coachman ; and Mrs. H . testified that not have been mislead.

she owned the former and employed the Judgment of general term , reversing

latter. The coachman testified, on his judgment for plaintiffand granting new

direct examination, that he drove for trial, reversed, and judgmenton verdict

Mrs. Hunt at the time of the accident, affirmed .

but on his cross examination he stated | Opinion by Church, Ch . J.

that when first employed he went to de

fendant's house and saw Mrs. Hunt,and TRUST-DEED . GIFT.

she told him to come around and see her N . Y . SUPREME Court. GEN . TERM , .

father, the defendant ; that he went,
FOURTH DEPARTMENT.

and then said he did not know who hired
Hill, respt., v . Hurmans, applt.

him , but that Mrs. H . always paid him ,

and that no other arrangement was ever
Decided January , 1876 .

made with him . At this time defend- A trust-deed in and by which the grant

ant owned the carriage and horses. It
or conveys all his real and personal

property , in order to be relieved of

wasnot claimed thatthere was a change
the care of it, does not include fam .

of employment save as resulting from ily portrait.

the alleged change of ownership . This Such a deed should be liberally con

was claimed by plaintiff to have been strued .

merely colorable . It appeared that Mrs. In October, 1868, one F ., who was a

H . resided with the defendant and was man of large means, conveyed to defend

in the habit of paying the servants and ant and his heirs and assignees all his

other bills for him . The court charged real and personal property, and to have
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and hold the same, & c., irrevocable, same sold by the defendant and con

and for certain trust purposes therein verted into money to be immediately

named . paid over to him by the said defendant.

The plaintiff is the sister of F ., and Ashe would be entitled to the pro

had lived with and kept house for F ., ceeds of all sales,he was clearly entitled

for over thirty years prior to his death . to retain any of the articles of such

F . died in in 1873, and defendant ex - property to himself and convert them to

cluded plaintiff from the house. Prior his own use in lieu of the money. He

to his death, and subsequent to Octo - might, we think, forbid the sale of fam

ber 1868, F . had presented to plaintiff ily pictures and furniture, including this

certain personal property, and amongst portrait of himself, and give it to his

the rest, a portrait. This portrait de- sister as well, and with as much right

fendant took and refused to deliver the as he might give her the proceeds of

same to the plaintiff, and to recover the such portrait if it had been sold and

same this action was brought. converted into money.

There was a judgment for plaintiff. | Mr. Fellowsnever delivered posses

Brown & lladden for applt. sion of this portrait to the defendant.

Gco . W . Bradley for respt. It remained in his personal possession

Held , The judgment in this case , we
for some time after the execution of

think , should be affirmed. The deeds
these deeds, when he gave it to his sis

from Mr. Fellows to the defendant of | ter, ti
of ter, the plaintiff. It was not such prop

the dates of October 10 , 1868, and oferty
oferty as he could ever have intended to

June 29, 1871, should receive a reason
sell or divert from his family .

able construction , in view of the subject
| The charge of the judge that this pic

matter to which they relate and the ob -|
ture did not pass by the trust deed, we

ject for which they were made, and the
think correct.

intrinsic circumstances of the case.
It not within .the spirit and in

Mr. Fellows, it appears, an old man
tent of said deedsto convey or passsuch

of great wealth , tired and oppressed property anymore than it was to sell

with the cares of his large property, the watch in his pocket or the coat up

proposed to get relief to himself for the on his back .

remaining period of his life by trusting
Judgment affirmed.

to the defer dant the management of
Opinion by E . Darwin Smith , j.

his property, with power to sell the same
BANKRUPTCY. JURISDICTION

and pay to him the proceeds, so far as

such property was sold and converted
U . S . SUPREME COURT.

intó moner, during his lifetime, and James O 'Brien , plaintiff in error, v .

with this view , executed said deed for George M . Weld, Henry W . Nagle,

such purpose . He clearly could not and Edwin Sherwin , defts in error.

have contemplated or intended to strip Decided April 24, 1876 .

himself, or thehouse in which he lived An assignee in bankruptcy, in order

with his aged sister, the plaintiff, of the
to recover property held under state

authority, must do so by a plenary
articles of his household furniture and suit ; it cannot be done by summary

other personal property in such house application to a bankrupt court.

essential to his comfort, and have the But where a plaintiff in execution
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under which property had been taken served on Weld & Co. and on the

makes application to the bankrupt sheriff.

court, by petition , to allow the sheriff' On the 6th day of July, 1870 . Weld

to proceed to sale , & c., and obtains

the order asked , under which the ♡
which th : & Co. presented a petition to the dis

proceeds are puid into the bankrupt trict court asking that the injunction

court, he is bound by it.
be so modified as to allow the sheriff to

In error to the Supreme Court of the sell the property of Frederick Wiltse

State of New York .
| levied on by the sheriff previously to

This is an action brought to recover filing the petition in bankruptcy. On

$ 4 ,404.72 collected by the plaintiff in er- this petition of Weld & Co. an order

ror as sheriff of the city and county of wasmade granting its prayer, directing

New York , under three executions, two the time and manner of sale , and order

of which were issued on judgments en - ing that after deducting costs and

tered in favor of the defendants against charges, the avails of the sale should be

Frederick and Albert Wiltse, jointly brough
brought into the district court to await

and severally , and one of which was
its further orders. The order was en

issued on a judgment entered in favor of tered
tered with the clerk of the district

thedefendants against Frederick Wiltse court
court by and upon the inotion of the

alone.
counsel of Weld & Co., and served

The defence relied upon is that the upon the sheriff.

plaintiff in error, under certain orders : A sale was made in pursuance there

made by the United States District of, and the money resulting from the

Court for the Southern District of New sale was paid into court by the sheriff,

York, in a proceeding in bankruptcy
as therein required . We'd & Co. now

against Frederick Wiltse, paid over to
to sue the sheriff for not paying this

the clerk of that court the moneys |
money to them , upon their executions,

arising from the sale of the property
instead of paying it into court. To a

levied on by him under said execution. pred setting up the
ention plea setting up the facts above stated , a

On the 12th of March, 1870, Freder
demurrer was interposed by the plain

ick Wiltse was thrown into bankruptcy
tiffs, which was sustained by the Su

upon the petition of one of his cred
preme Court and the Court of Appeals

itors. Prior to this time Weld & Co., of the State of New York , and judg

the defendants in error, had obtained
tained ment rendered against the sheriff.

againstthe Wiltsesthe judgments above
The writ of error before us is to re

mentioned , and executions upon the
view that judgment.

same were in the hands of O 'Brien ,
O 'Brien | In support of this judgment it is

who was then the sheriff of the city and
á contended that the United States Dis

county of New York.
trict Court is a court of limited juris

The petitioning creditor in bank
diction ; that it has not the power to

ruptcy, on the 24th of March , 1870,
divest a state court of its jurisdiction ;

obtained from the district court an in
that the title to the property levied on

junction order directed to Weld & Co. by virtue of the judgment and execu

and to the sherift, O 'Brien , restraining tion from the state courts was superior

them from disposing of Frederick to that derived from the orders of the

Wiltse's property until the further order district court ; and that the orders di

of the court. This order was duly recting the payment of the money in
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question into the district court were APPROPRIATION OF PAY

without jurisdiction and void . MENTS.

It is further contended in support of SUPREME COURT OF PENNSYLVANIA .

this judgment that if the bankrupt Moore v . Kiff, et al.

court had authority to take the custody Decided March 29, 1876 .

and control of the property from the In the absence of appropriation by the

state court, it could do su only by a suit parties, the law applies payments

at law or in equity, and not by sum - l
first to the interest, and then to the

mary proceedings, and that an order
principal of the debt.

Where a debt is payuble in a commod

made in such summary proceeding is ity, a failure to make or offer such

absolutely void . payment fixes a liability to pay in

Held , That the assignee is such case , money .

if he desired to obtain the property Error to Common Pleas of Bradford

held under state authority, must liti- county.

gate his claim by a plenary suit, either Scire facias to revive a judgment

at law or in equity , and that it could entered on a bond, brought by Moore

not be done by amere rule. against Erastus Kiff, Samuel Kiff, and

But as the plaintiff in the execution John Kiff. Defendants pleaded pay

himself took the proceeding in the ment with leave.

bankrupt court, and there obtained On June 24, 1846 , Moore sold a

rules and orders, he is bound by farm , with the stock thereon, to the

them . That the plaintiffs in the exe- defendants, the latter agreeing ,by the

cutions under these facts can maintain contract of sale , to give him their joint

a suit against the sheriff for paying the and several promissory notes for $3150

money into court in pursuance of the with interest from March 4th previous,

order obtained by them , instead of and to execute a judgment bond con

paying it to them , is sustained by no ditioned for the payment of the said

authority , and is in violation of the notes. On the same day the defend

principles of right and justice. ants executed ten joint and several

If the execution creditor, upon the judgment notes , payable one each year,

claim of the assignee, had simply di- amounting in the aggregate to $ 3150,

rected the sheriff, without the form without interest, but gave ten other

of an order of the court, to pay the notes for the interest, payable in pork

money into bankruptcy, the sheriff and sugar. A bond with warrant of

would have been justified in complying attorney to confess judgment was also

with the direction . executed for $ 3150, conditioned for the

Especially is he bound, when, as in payment of the ten principal notes .

the present case , his direction is clothed Two days later judgment was entered

with the solemnity of a legal proceed upon this in the Common Pleas of

ing, and the money is received and dis- Bradford County.

tributed under the forms of law . On November 28, 1849, defendants

The judgmentmust be reversed . and resold the farm to Moore, he agreeing

the case reinitted to the Supreme Court to accept it at the rate of $ 5 .50 per

of New York for further proceedings. acre, in part payment of the above

Opinion by Ilunt, J .
notes. On January 8 , 1868, Moore

brought this scire facias.
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It appeared from the evidence that Verdict for the defendant and judg.

the undisputed payments amounted to ment thereon.

$ 2831. Samuel Kiff had transferred lleld, The learned judge erred in

to Moore a farm at a valuation of instructing the jury that the payment

$ 1000, the surplus of which , remaining made by the defendants must be ap

after payment of his private debts to plied to the principal of the debt in

Moore, was to be applied towards the controversy to the exclusion of the in

liquidation of these notes. Defendants terestnotes. He places this upon the

claimed that $910 thereof went toward ground that the latter were barred by

the notes, $ 330 more than Moore the statute . The error of this reason

allowed. They likewise claimed credit ing consists in the fact that at the time

for a payment of $ 200 in sugar, thus of the agreement of November 28th ,

swelling the payments to $ 3371 — more 1849, the interest notes referred to

than the face of the bond . were not barred.

No special instructions were request. Wheremoney is paid generally upon

ed by the plaintiff. a debt, the obvious rule is to apply it

The court below (Streeter , P . J.,) first to the interest, if any, in arrears,

charged inter alia , as follows : “ Eras- and then to the extinguishment of the

tus Kiff swears that Moore received a principal. The parties evidently con

farm of $ 1000 to apply on these notes, templated the payment of the debt due

and Samuel Kiff testifies that his pri- Moore, not merely the principal of that

vate debt was first taken out, but the debt. Nor is the fact that the interest

amount of it he cannot state ;he recol- notes were payable in pork and sugar,

lected that he owed him $ 90 for a horse material, unless there had been an offer

The defendants insist that this credit to show payment in those particular

should be $ 910 instead of $ 570. It is commodities. The defendants had a

for you to determineunder the evidence right to pay in pork and sugar. An

which is the true amount. * * * offer to do so would have been a suffi

Weunderstood from the evidence that cient answer to a demand for payment.

the price of the 350 acres resold to But a failure to show either payment or

plaintiff, as well as the amount paid by an offer of payment, in these articles,

Sarnuel Kiff, was to apply upon the fixes the liability of the defendants to

debt in judgment now sought to be repay in money.

vived. But the counsel for the plaintiff Judgment reversed and a venire

insisteu that these payments,must be facius de novo awarded.

applied to the interest notes first, and Opinion by Paxson , J .

the balance to the judgment. No

money or sums were ever applied by WILL RESTRAINT OF MAR .

Moore to either debt ; and as the inter RIAGE.

est notes are now barred by the statute, English High COURT OF JUSTICE.

it seeinsto us that these payments must CHANCERY DIVISION .
be applied to the debt in controversy .

If you find for the plaintiff, it seems
Allen v . Jackson .

to us that the amount should be $319 ,) Decided December 13, 1875 .

with interest from June 24, 1856 ." To A condition in the will in restraint of

this charge the plaintiff excepted before the second marriage whether a man

verdict. or a woman is not void .
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This was an appeal from a decision By a codicil the testatrix gave Jane

of Vice Chancellor Hall. McCormick an annuity out of the in

Mrs. Frances Jackson , a widow , by come ofthe trust property .

her will, dated the 7th of March , 1862. The testatrix died in January, 1863.

bequeathed the residue of her estate Ellen Ada Jackson died in January,

and effects to T . Allen and W . H . Jack - 1864, without issue.

son, whom she appointed her executors, In January, 1874,herhusband, R . N .

upon trust out of the annual income to Jackson, married again .

pay to her niece and adopted daughter , The trustees filed the present bill

Ellen Ada Jackson, the wife of the de- against R . N . Jackson and Mrs. McCor

fendant,Robert Noble Jackson, the an. inick and her children, praying for exe

nual sum of £40 forher life forher sole cution of the trusts of Mrs. Jackson 's

and separate use ,and, in the next place , will, and for a declaration that R . N .

to pay the whole remaining income un - Jackson had forfeited his lite interest

to her nephew , the defendant, R . N . in the trust property.

Jackson, and the said Ellen Ada Jack - The Vice-Chancellor held that the

son and their assigns during their joint proviso defeating the life estate of the

lives, and after the decease of either of husband on his second marriage was

them then to the survivor during his or void , and thathe was entitled to the in

her life for their, his or her own use and come of the property notwithstanding

benefit. Provided , nevertheless, and his second marriage.

she detlared her will to be, that if the Mrs.McCormick and her children ap

said Ellen Ada Jackson should depart pealed from this decision .

this life in the lifetime of her husband, Held , It is somewhat singular that,

thesaid R . N . Jackson, and he should although something very like the ques

marry again . then she directed her said tion involved in this case was decided

trustees and the survivors of them to in the case of Evans v. Rosser, yet the

stand possessed of the said trust prop - exact point itself is now for the first

erty upon the trusts therein after de time to be decided .

clared. And after the decease of her It seems to have been laid down by a

said niece and her surviving husband, great numberofcases thatwhat is called

if any, and subject to his marrying a a general restraint upon marriage is

second wife as aforesaid , she directed against the policy of the law . That,

the said trustees or trus :ee to stand pos- of course, can be the only principle

sessed of the said trust property in trust which can be the foundation of any rule

for the children and grandchildren if at all on the subject. The general re

her said niece, Ellen Ada Jackson, as straint of marriage, for some reason or

therein mentioned , and in default of other, probably a good reason , is to be

children or grand children of her said discouraged, and a condition subse

niece, then in trust for the children of quently annexed ,by way of forfeiture

the testatrix 's sister, Jane McCormick , to a marriage is therefore void . That

who should be living at the time of the is the law both as to man and woman ;

death of her said niece without issue , but it has been most distinctly settled

in equal shares as tenants in common . that with regard to the second marriage

The will contained powers of mainten - of woman , that law does not apply ,

ance and advancement for the benefit that whether the gift be a gift to a

of the infant children . widow by a husband or a gift to the
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widow by some other person , the law tate, and it is to go over for the benefit

doesnot apply to that case, and that of my children .” In this particular

such a condition is perfectly valid . case it wasnot the wife who was doing

Now , there is no act of Parliament it, but it was a person who places herself

which has provided, and there is no de in the position of the wife — the wite's

cision of any court whatever which has mother - and who says, making a pro

established, that there is any distinction vision for her adopted daughter, that

whatever between the second marriage she gives her the income of her prop

of a woman and the second marriage erty for her life, and then gives it, after

of a man ; and in the absence of any her death , to her surviving husband,

decision to the contrary, we are unable evidently in his character of widower,

to see any principle whatever upon with a declaration that if he should

which the distinction can be drawn be- marry again it should go over to the

tween them . The case before us seems child of the daughter who was the first

to us to show what immense mischief object she intended to provide for - a

one would be doing if one were to in - most reasonable and proper provis

troduce a different rule of law in the ion , with respect to which it seems

case of a widower to that in the case of a limpossible to suggest that there is

widow . Now , in the case of a widow , any ground of public policy against it.

it has been considered to be very right |On that ground simply, that there is no

and proper that a man should prevent distinction in principle or authority be

his widow from marrying again . Prob tween the second marriage of a man

ably, if shewere a widow with children , and the second marriage of a woman .

he might think that his children would we are prepared to say that the law

be so well cared for and protected should be the same as to the one as to

if his widow formed a second alliance the other.

and became the mother of a second || Weare of opinion that the gift over

family. That might perhaps have been on the marriage of a widower is exactly

the origin of the exception , and it was on the same footing as a giftover on the

held , when the thing came to be ap- Imarriage of a widow .

plied, that it might very well apply to The condition is not void .

a gift by a stranger who was not the Opinion by James , L . J.; Mellish ,

husband. Supposing we had the case 1 . J. and Baggallu . Í. A .

of a married woman having a property

which she had power to dispose of by
CONTEMPT OF COURT.

her will, and she left it to her husband
RECEIVER .

by reason of his being the widower,
COURT OF COMMon Pleas OF PENNSYL

and for the purpose of enabling him to

perform his duties properly as the head
VANIA .

The Commonwealth applt., v . Edward
of the family which she may have left,

Yong, Sheriff, and others, respts.
itwould , it seemsto us, be monstrous to

Decided March 20 1876.
say that when she provided for the con

tingency of the husband marrying a A sheriff who seizes goods in posses

sion of a receiver, after notice of
second time and having a new wife and

the appointment of the latter by the
a new family , she should not be able to

court, is not protected by the pro

say , “ In that case he is to lose the es cess in his hands, unless it was issu
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ed by leave of the court. His seizure'is show cause why an attachment should

a contempt of the order of the court, not be issued against Sheriff Young

and subjects him and his assistants and others, parties in the writ, and as

to punishment and restoration of the
sistants, for contempt of the court, in

property .
bringing an action against the receiver,

Even though the title of a claimant and interfering with the possession of

may be paramount to that of a re
ceiver appointed by a court of property in his hands.

equity , yet he will be guilty of con - Held The possession of a receiver of

tempt if he asserts his rights by tak
the property embraced in the order of

ing possession , or by instituting an

action without leave of the court.
This appointment is the possession of

the court : any attempt to disturb that

On the 9th day of June last, at the
possession without leave of the court is

intance of bondholders securd bymort
a contempt of the court.

gages, executed by the Hancock Steel
and Iron Company, the court appointed ! A sheriff who seizes goods in posses.

B . K . Rhodes, Esq ., receiver of the sion of a receiver, after notice, is not

rents and profits of themortgage es- protected
ce es. protected by the process in his hands,

tate, consisting of a rolling mill, rolls, unless it is issued by leave of the court.

machine shop and other property . Ow- When a party claims title para

ing to embarassments of the company, mount to that of a receiver, he must

and depression in the iron trade, the apply to the court for leave to proceed ,

works were not in operation , but fully to assert his right, notwithstanding the

equipped for business. There were at appointnient of a receiver .

the time several rolls for making rail
| Where the property is legally in the

road iron on the premises. Some of
possession of the receiver, it is the duty

them were finished, except the groove
of the court to protect such possession ,

which shapes the rails in manufactur- mot
not only against violence, but also

ing railroad iron ; others were in the
against suits at law .

rough. None of them had been in act

ual use, butall weremade as duplicates
| Whereupon it is ordered and ad

to supply the place of those in use, judged that the defendants pay the costs

in case of breaks or other necessity
Ilof this rule. Also, that they return

for a change.
the said property to the premises

whence it was taken within five days.

On the 6th day of January last a writ
When possession is fully restored, the

of replevin was placed in the hands of
receiver is directed to retire therefrom ,

Sheriff Young, at the suit of Jacob W .
| in order that the respective claimants

Moyer and others, against the receiver.
may assert their legal rights against

This writ was executed by the sheriff
each other. It is further ordered that

against the protest of the receiver, and Ino further proceedings be had in the

x of the nine rolls were taken and car suit in replevin . Attachmentsordered ;

ried away as personal property, which parties to be released on compliance

had been sold at constable sale to the
with this order .

plaintiffs.
Opinion by Elwell, P . J .

At the February Term a rule was

obtained in behalf of the receiver to !
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Jurisd
ic

- tional Curren
ter

section 50 of the

under Crect a receive
r

prenches the
joothe co

buch
judgmim to the Coent.

com

RECEIVER OFNATIONAL BANK Dunning, Edsall & Hunt for respt.

N . Y . SUPREME Court,GENERAL TERM . Nelson Smith for applt.

First DEPARTMENT.
Held , The receiver was not an officer

Ocean National Bank ,respt, v. Selah of this or of any other court. He was

C . Carll, applt.
appointed by the Comptroller of the

Decided March 31, 1876 .
Currency under section 50 of the Na

The Supreme Court has no jurisdic- tional Currency Act, and as such was

tion to direct a receiver appointed the agent or officer of the Comptroller,

under Section 50 of the National clothed with the powers and duties

Currency act,who 18 not a party to specially conferred by the act of Con

the record , to pay over moneys in his

hands to a judgment crelitor of the pres
gress.

bank over which he is appointed ri It seems to us very clear, under the

ceiver. provisions of the act referred to , that

Such receiver being under the control no order can be inade by this court di

of the Comptroller of the Currency , recting the receiver to pay the costs of

such judgment creditor should pre

senthis claim to the Comptroller yf
the judgment against the bank ; first,

the Currency for payment.
because the court has not jurisdiction of

Appeal from order of Special Term the receiver in a case in which he has

denying defendant's motion that themotion that the not been made a party to the record , to

receiver of the Ocean National Bank, make such an order ; secondly, because

(the plaintiff,) pay out of the money in the receiver has no power to pay out

his hands the judgment in favor of the the moneys collected by him tor the

defendants for costs in this action . purpose of extinguishing the judgment,

The action was commenced in thisin this inasmuch as his duty is to pay the same

Court by the Ocean National Bank , in into the treasury of the United States,

December, 1870, and has been con subject to the order of the Comptroller.

tinued in the name of such bank . On
The demand upon him is therefore

the second trial thereof, which took

place December 24th, 1874, the plain
| The defendant shonld have presented

tiff 's comp.aint was dismissed with his claim to the Comptroller of the

ts and indomentwasentered against Currency for payment out of the pro

the Ocean Naticnal Bank for such ceeds received by him .

| We do not intend, in deciding the
costs.
On the 15th of December, 1871, motion , to determnine what power the

Theodore M . Davis was appointed by courtsmay possess if the receiver had

the Comptroller of the Currency, under brought the action, or had been made

section 50 of the National Banking a party to the record and prosecuted

Act, receiver of said bank , and under the same after his appointment in his

that appointment took possession of the own nameas such receiver.

assets ofthe bank , and had in his hands . The only question now determined is

nov sufficient to satisfy the indo. that upon the state of facts presented

upon the motion , the defendant was

ment. The bank is insolvent. Prior
" not entitled to the order sought for.

to making this motion , the defendant's The oruer must be affirmed with $ 10

attorney requested the receiver to pay costs and disbursements.

the judgment, which he refused to do Opinion by Davis, P . J.; Daniels

The motion was denied . and Brady, J . J., concurring.
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NEW YORK WEEKLY DIGEST. 1. That there was no ordinance of

the common council authorizing the

Vol 2.) MONDAY MAY 15,1876. [No. 14. contract, or other proof that defendant

MUNICIPAL CONTRACTS. NON - ever authorized the commissioner of

APPROPRIATION . IMPLIED public works to make the contract.

OBLIGATION. 2. That it was not shown that any

N . Y . COURT OF APPEALS.
appropriation had been previously made

Nelson , applt., v The Mayor, & c ., of the contract.
covering the expenses contemplated by

New York, respt.
Upon these two grounds thecourt, at

Decided January , 1876.
the trial, dismissed the complaint.

In an action against the City of New

York to recover the contract price of
Tield (as to the first objection), That

material actually delivered to and as chapter381, Laws of 1865 , as amend

used by the defendant, for the con- ed by chapter 551, Laws of 1866, con

struction of sewers, which contract ferred directly upon the Croton Acque
was made with the Commissioner's duct Board the power to contract in

of Public Works, in April, 1871, it
pursuance of law for such materials

is ro defence that there was no ordi P
nance of the common council author- used in the construction of sewers, and

izing the contract, or other proof that in such quantities as they might deem

the commissioner was authorized by proper, and no action of the common

defendant to make the contract. councilwas required ; and as this pow
That although the contract was illegal

er was, by the charter of 1870, trans
by reason of creating an indebted

ness beyond what was authorized by
ferred to the commissioner of public

law , it was competent for the legis- works, the objection was not available ;

lature to legalize it, and it has been so that the expression “ contract in pursu

legalized . ance of law ” does not refer to any ac

It seems that in case such a contract is tion of the common council, but to the

illegal, that the contractor isnotwith
manner of making the contract, which

out his remedy, where the city has

received and used the property .
I was provided for by section 3, of chapIn was provided for bi

such a case there is , independent of ter 381, Laws of 1865.

the contract,an implied obligation to As to the second ground ofnon-suit,

to pay its value. Ileld , That as under the provision

This action was brought to recover a of the charter of 1857, (chap. 446 ,

balance due on a contract for furnish - Laws of 1857) which was in force

ing sewer drain - pipes, & c . when the Act of 1866 was passed, no

The contract was made April 29, expense could be incurred unless there

1971, between plaintiff and the com - was an appropriation previously made

missioner of public works, acting for covering it, which provision was re-en

the defendant. The materials were acted in the charter of 1870, and was

furnished pursuant to the contract, and repeated in the amendments of 1971

accepted and used by defendant to the ( 101, chap . 574, Laws of 1871) .

amount of $ 181,835, and the necessary which latter act was in force at the

certificates to entitle plaintiff to pay- timethe contract in question was exe

ment for $ 127,284 had been give and cuted , and as by said act of 1866 the

$51,550 remained due and unpaid . issue of bonds for the purposes of the

The defendants alleged : |act was restricted to $ 100,000, the con
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tract purported to create an indebted ceiver, the appointment takes effect

ness beyond what was authorized by from the date of the order ; and

law , and was invalid . But that,although
thereforewhere, after such an order ,

and before the receiver so appointed
when the contract was made it was

perfected his securities, certuin

illegal, because the expense incurred execution creditors who had not re

was in excess of the appropriation , it ceived notice of the appointment put

was within the power of the legislature the sheritt in possession of the goods

subsequently to validate it, and that
over which the receiverwas appoint

ed :
this was done by the act of 1872 (s S , Held . That immediately on notice be

chap. 872), authorizing the comptroller, ing given of the appointment the

in addition the amounts authorized by sheriff ought to havebeen withdrawn.

then existing laws to issue bonds to the This suit was instituted by bill filed

amount of $ 100,000 annually , to be on the 26th of July , 1875 , for the pur

applied to the payment of “ expenses pose of realizing a security consisting in

incurred in the construction of sewers part of an unregistered billof sale of the

already built,” & c., and to reimburse trade effects of a printing business.

advances made under the said acts of The plaintiff's were the acting execu

1865 and 1866 ; and as before the coin - tors under the will, dated the 31st of

mencement of the action the comptroll. January, 1870, of Frederick Howarth

er had been authorized to issue bonds Edwards, who died on the 17th of De

to more than the amount necessary to Icember, 1572.

pay plaintiff's claim ,he had a right to The testator, by a deed of the 1st of

maintain his action . July, 1869, sold the business to the de

It seems, also, that it does not follow fendant for £8,000 , together with his

that because such a contract was ille interest in the leasehold premises where

gal that the contractor is without rem - it was carried on, and the stock -in -trade

edy, when the city has received and and effects of the concern ; and it was

used the property obtained under it. provided that £500 only of the pur

In such case , independent of the con - chase money should be paid in cash ,

tract, there is an implied obligation to the rest, with interest, remaining a

pay the value of the property . charge upon the property. By another

Judgment of General Terın affiming deed of the same date a debt of £6,500

a dismissal of the complaint at Circuit also owing by the defendant wasmade

reversed, and new trial granted.
a charge upon the property. Neither of

Opinion by Rapallo, J. these deeus was registered under the

bill of Sale Act.

RECEIVER.
Default was made in payment of the

interest on these sums, thebill was filed ,

English High Courtor JUSTICE.
and on the 29th of July, 1875, the

CHANCERY Division . plaintiffs, on an affidavit of service of

Edwards v . Edwards. notice , obtained an order which was

Decided December 16, 1875.
partly as follows :

. " This court doth order that Charles

Where, on motion for a receiver , an Edward Mason, of No. 30, Essex

order ismade that a named person street, Strand, in the county of Middle

on giving security be appointed re- sex, public accountant, upon his giving
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security, be appointed to receive the Reeves Lovellfor a debtof £419 5s. 3d .,

rents and profits of the leasehold hered - seized the stock in trade and business ef

itaments in the bill mentioned, and fectsand thereupon the receiver instruct

to collect and get in the debts now due ed his solicitor to give notice of his claim

and ontstanding, and other assets , prop - to the goods to the attorneys of the

erty, and effects belonging to the busi- plaintiffs in the action , which was done

ness in the bill mentioned , and to man - on the following day.

age and carry on the said business , and An interpleader summons was then

the tenants of the said leasehold premi taken out by the sheriff, at the hearing

ses are to attorn and pay their rents in of which Cleasby, B ., barred the claim

arrear and growing rents to such re- of the receiver without prejudice to

ceiver. any application to the court, on the

“ And it is ordered that the plaintiffs ground that the clain was an equitable

and the defendant do deliver over to one.

the said Charles Edward Mason all the The sheriff remained in possession till

stock -in -trade and effects of the said the 23d of August, when headvertised

business, and also all securities in their the property for sale. The plaintiffs

or either of their hands for such out- thereupon , on the 25th of August, ap

standing estate, and all books and pa- plied to the vacation judge ex parte,

pers relatiny thereto . and obtained an order restraining the

And it is ordered that the said Chas. sale extending over the 1st of Septem

Edward Mason do, out of the first ber, and on the 14th of September the

oneys to be received in respect of the vacation judgemade a further order in

said rents and debts and effects, pay the the presence of all parties directing the

ground or other rents and debts due sheriff to withdraw , on an undertaking

and to become due in respect of the by the plaintiffs and the receiver to

said business.” deal with property under the direction

For twelve months before the insti- / of the court.

tution of the suit C . E .Mason had super
The receiver completed his securities

intended the business on behalf of the
on the 25th of August, and this fact

plaintiffs and other creditors, and was
was certified by the chief clerk on the

accustomed to attend at the business
3d of September.

premises for a short time on most days.
| The execution creditors now moved

that the receiver should be ordered to
The defendant, however, continued os

pay their debt, interest, and costs,out of
tensibly to carry on the business, and Pay

the same course was pursued after the
themoneys of the plaintiffs or the de.

order of the 29th of July, 1875 , and
fendant in his hands ; or in the alterna

no step was taken to give notice to the
tive, that they might be at liberty to

enforce their judgment in the action
public or persons dealing with the de

fendant of the appointment of the re
against the defendant, and that the

sheriff might be at liberty to execute
ceiver.

the writ of fi. fa. against the detend

Ou the 4th of August, 1875 , the
ant in due course of law , without re

sheriff of Middlesex, under a writ ot|
gard to the plaintiff's mortgages in the

fi. fa , issued an action against the de- | bill mentioned ; or, as a third alterna .

fendant by Francis Lesiter Soper and tive, that the excention creditors might
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be at liberty to go in and be examined lying upon defendants' representations

pro interesse suo,and that inquirymight that they had an ample capital, umim

be madewhat interest they had in the paired. At the expiration of the credit

goods, chattels, debts, credits,rents and defendants sought an extension, and of

profits mentioned in the order of the fered their notes ai thirty, sixty, and

29th of July. ninety days, renewing their representa

Held , For the purpose oftaking pos- tions as to unimpaired capital. On the

session and protecting the business strength of these representations plain

against creditors generally , I think the tiffs gave the extension and took the

receiver was in possession , and it was notes The first note was paid . but be

wrong to disturb him ; and when the fore the maturity of the second, plain

sherif was informed of the appointment tiffs received notice to attend a meeting

on the 5th of August he ought to have of defendants' creditors at which they

been withdrawn. were offered forty cents in composition

I am of opinion that when an indi- of the indebtedness.

vidual is named in the order he is en Plaintiffs declined the offer and

titled to possession as from the date of brought immediate suit, and obtained

the order, and is the officer of the court an order for defendanis ' arrest, because

from that time. of fraud. On the trial the the two re

I consider Mason as being in posses- maining notes were surrendered up for

sion from the date of his appointinent, cancellation , and the papers on which

and the case of the execution creditors the order of arrest had been granted

consequently fails, and, as they might were put in evidence . Plaintiff' s then

have come to the court instead of tak - offered to show that the notes had been

ing out the interpleader summons, they taken upon fraudulent representations

must pay the costs. as to defendants' solvency, but the offer

Opinion by Malins, V . C . was refused on the ground that there

was no allegation of fraud in the com

TERMINATING CREDIT. COM plaint. Complaint was dismissed ex

cept as to amount of certain goods sold
PLAINT.

after the notes were given .

GEN’L TERM. SUPREME Court, First
On appeal.

DEPT.

I 'm . T . McRue for applts .

Claflin et al, applts. v . Tanssig et al,
Blumenstic d Archer for rc3pts .

respts.
Held , That tlie ruling thus made

was erroneous. The agreement to ex
Where sale is influenced by fraudulent

tend credit, like any other agreement
representations, even though on credit,

it is unnecessary to allege fraud in cou
in could when presented as a defence , be

complaint.
assailed for fraud.

Seller may terminate the credit and Plaintiffs were not bound to antici

sue on the debt at once. pate the answer that the notes were not

Appeal from judgment rendered at due, by averring that they were accept

circuit. led by reason of fraudulent representa

During the years 1873 & '74 ,plaintiff's tions. It it is well settled that, when

sold goods to defendants on credit, re- a sale is intluenced by fraudulent rep

Decided March 31, od bu
fraudulent tend
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resentations, even if marked by a cred - United States for the Northern Dis

it which has not expired , it is unneces- trict of Illinois .

sary to allege frand in the complaint. This was a bill in equity seeking to

(27 Barb., 652 ; 3 + id ., 89 ; 32 id ., 322 ; restrain the collection of certain taxes

4 Keyes, 120). The presence of that upon the ground of illegality, erroneous

element destroys the credit at the op assessments, inequity, and that the law

tion of the seller,makes the debt due was unconstitutional.

immediately if he so elect, and enables The act of the legislature of Illinois

him to sue at once for its recovery upon of March 30, 1872, under which the

an allegation of goods sold and deliver- taxes complained of were assessed ,

ed . makes special provisions for the taxa

And when the defense disclosed the tion of railroads and other corporations,

agreement to extend, plaiutiffswerenot themain feature of which is the pur

bound by the rules of pleading to give posc of leaving to each county, city,

notice that they would assail it on the and town the power of assessing for tax

trial. ation what is properly local in the same

It was the defendants'business to be manner that other similar property is

prepared to sustain the agreement, if taxed in that municipality , and at the

necessary, by evidence showing its bind - same time to subject to like taxation on

ing force. some fair basis that which is not in its

Judgment reversed and new trial nature so clearly local, but which , by

ordered . reason of its being appurtenant or in

Opinion by Brady, J.; Davis, P . J.,
cident 10 the railroad , should pay its

and Daniels, J . concurring.
share to the state, and to all the coun

ties, towns, and cities through which

any part of the road runs. The theory

INJUNCTION AGAINST COL
of the system is manifestly to treat the

LECTION OF TAXES. EQUITY
railroad track, its rolling stock, its fran

TAXATION . CORPORATION.
chise, and its capital as a unit for taxa

U . S . SUPREME COURT.
tion , and to distribute the assessed value

Isaac Taylor, Collector of Peoria of this unit according as the length of

county, et al.,applts., v. James F . Secor the road in each county , city , and town

and William Tracy, respts. bears to the whole length of the

Decided April 24 , 1876 .

Neither illegality or irregularity in the It provides, therefore, for three sep

proceedings, nor error, or excess in arate valuations :

the valuation, nor the hardship or 1. Of the real estate in cach county,

injustice of the law , provided it be city , and town , which is not a part of

constitutional, nor any grievance the track
the track and right of way, and of the

which can be remedied by ů suit at

law ,either before or after its payment,
personal property , such as tools, imple

will authorize an iniunction re: ments, & c ., which remain permanently

straining the collection of a tax. at that locality . These are valued by

The rule as to courts of equity interfer . the local assessor and taxed by the local

ingwith the collection of tures stated authorities in precisely the sameman .

and applied to u peculiar cust . ner that other real and personal prop

Appeal froin the Circuit Court ofthe erty are assessed and taxed .

road.
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2. Tlie railroad track including the the aggregate capital of the company .

right of way, the grading and super- This is obvious from the proviso to the

structure , and such depots, buildings, fourth paragraph of section three ofthe

and other improvements as are on it, revenue law . As this paragraph lies

and all the rolling stock and other per- at the basis of these controversies, it is

sonal property not local. here given verbatim :

The entire value of this, owned by “ The capital stock of all companies

any company in the state, is ascertained and associations now or hereafter crea

by a reportmade by the proper officer ted under the laws of this state, shall be

of the railroad company, submitted to so valued by the state board of equali

a state board of equalization , which zation as to ascertain and determine, re

fixes this value finally ,and each county, spectively , the fair cash value of such

city , and town taxes the company on so capital stock , including the franchise,

much of this assessment as the length over and above assessed value of the

of the track within that locality bears tangible property of such company or

to the whole length of the track asses- association . Said board shall adopt

sed by the board . such rules and principles for ascertain

These two subjects of assessment are ing the fair cash value of such capital

by the statute called the tangible prop- stock as to it may seem equitable and

erty of the company. just ; and such rules and principles

It is obvious, however, that while a when so adopted , if not inconsistent

tair assessinent under these two descrip with this act, shall be as binding and of

tions of property will include all the the same effect as it contained in this

visible or tangible property of the cor- act- subject, however, to such change,

poration, it may or may not include all alteration , or amendment as may be

its wealth . Theremay be other prop- found, from time to time, to be neces

erty of a class not visible or tangible sary, by said board : Provided, that in

which ought to respond to taxation , and all cases where the tangible property or

which the state has a right to subjectto capital stock of any company or asso

taxation . ciation is assessed under this act, tlie

3 . This element the State of Illinois shares of capital stock of any such

calls the value of the franchise and company or association shall not be as .

capital stock of the corporations. The sessed or taxed in this state. This

value of the right to use this tangible | clause shall not apply to the capital

property in a special manner for pur- stock or shares of capital stock of banks

poses of gain . And this constitutes the organized under the general banking

third valuation , which is likewise to be laws of this state."

made by the board of equalization ,and The rule adopted by the board is as

which, when thus ascertained , is sub- follows:

jected to the taxation of the state, and “ First. The market or fair cash

the counties, towns, and cities, by the value of the shares of capital stock

samerule that the value of the road-bed and the market or fair cash value of

is, namely , according to the length of the debt (excluding from such debt

the track, in each taxing locality . The the indebtedness for current ex

word capital stock , as here used , does penses) shall be combined or added to .

not mean the shares of the stock, but gether ; and the aggregate amount 60
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stock , including the franchise, respect- ferries, insurance, telegraph and ex

ively , of such companies and associa - press interests or business, venders of

tions. patents, and persons or corporations

“ Second. From theaggregate amount owning or using franchises and privi

ascertained as aforesaid , there shall be leges, in such manner as it shall, from

deducted the aggregate amount of the time to time, direct by general law ,

equalized or assessed valuation of allthe uniform as to the class upon which it

tangible property, respectively, of such operates."

companies and associations, (such equal. “ $ 10. The general assembly shall not

ized or assessed valuation being taken impose taxes upon municipal corpora

in each case, as the same may be tions, or the inhabitants or property

determined by the equalization or asses - for corporate purposes, but shall require

ment of property by this board), and that all taxable property within the

the amount remaining, in each case, if limits of municipal corporations shall

any, shall be taken and held to be the be taxed for the payment of debts con

amount and fair cash value of the cap- tracted under the authority of law ,such

ital stock , including the franchise,which taxes to be uniform in respect to persons

this board is required by law to assess, and property within the jurisdiction of

respectively, against companies and as- the body imposing the same.”

sociations now or hereafter created un -
| As regards this latter section there

As remar

der the laws of this state.”
is no claim that the rate of taxation lev

It is said that the statute of Illinois ied by any municipal corporation , on

is void , because it violates the principle the assessed value of railroad property

of uniformity , and taxes corporations within its liinits, is greater than on

in a manner different from that which other property.

governs taxation of individuals .
Nor is it asserted that the valuation

The sections of the constitution re - of that part of the property which the

lied on in support of this proposition , statute regards as strictly local, namely ,

are sections one and ten of article nine, real estate not a part of the track , and

which are as follows : tools and implements used exclusively

8 1. The general assernby shall pro- within the locality , has been assessed

vide such revenue as may be needtul on any other principle than that which

by levying a tax by valuation, so that is applied to the property of individ

every person and corporation shall pay uals.

a tax in proportion to the va.ue of his, But the contention is that the rule of

her, or its property ; such value to be treating the road , its rolling stock and

ascertained by some person or persons, franchises as a unit,and assessing it as

to be elected orappointed in such man - a whole, on which each municipality

ner as the general assembly shall di- | levies its taxes according to the length

rect, and not otherwise ; butthe general of the road within its limits , violates

assembly shall have power to tax ped- the principle of this section . The Su

dlers , auctioneers, brokers, hawkers, I preme Court of Ilinois have held this

merchants, commission merchants, statute to be constitutional.

showmer , jugglers, inn-keepers, gro- The statute requires the proper offi

cery-keepers, liquor dealers, toll-bridges, cers of the railroad companies to furn
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ish to the state auditor a schedule of tinal, can be granted to stay collection

the various elements already mentioned of taxes until it is shown that all the

as necessary in applying the statutory taxes conceded to be due, or which the

rule of valuation . It is charged that court can see ought to be paid , or which

the board of equalization increased the can be shown to be due by affidavits,

estimates of value so reported to the has been paid or tendered without de

auditor, without notice to the com - manding a receipt in full.

panies, and without sufficient notice 5 . While the constitution of Illinois

that it ought to be done, and it is stren - requires taxation , in general, to be uni

uously urged that for want of this no form and equal, it declares, in express

tice the whole assessment of the prop - terms, that a large class of persons en

erty and levy oftaxes is void . gaged in special pursuits, among whom

Held, 1. While this court does not
are persons or corporations owning

lay down any absolute rule limiting the
franchises and privileges,may be taxed

as the legislature shail determine, by a
powers of a court of equity in restrain

ing the collection of taxes, it declares
general law , uniform as to the class

that it is essential that every case be
upon which it operates, and under this

provision a statute is not unconstitu
brought within some of the recognized

| tional which prescribes a different rule

rules of equity jurisdiction , and that
of taxation for railroad companies from

neither illegality or irregularity in the
that for individuals.

proceedings, nor error or excess in the
6 . Nor does it violate any provision

valuation , nor the hardship or the in
of the constitution of the United States .

justice of the law , provided it be con
1 7 The capital stock, franchises, and

stitutional, nor any grievance which

can be remedied by a suit at law , either
all the real and personal property of

before or after the payment of the tax,
corporations are justly liable to taxa

tion, and a rule which ascertains the
will authorize an injunction against its

collection .
value of all this by ascertain:ng the

cash value of the funded debt and of

2 . This rule is founded on the princi
the shares of the capital stock as the

ple that the levy of taxes is a legislative
basis of the assessment, is probably as

and not a judicial function, and the
fair as any other.

court can neithermake nor cause to be
18. Deducting from this the assessed

made a new assessment if the one com
value of all the tangible real and per

plained of be erroneous, and also in the
sonal property which is also taxeu,

necessity that the taxes, without which
| leaves the real value of the capital

the state could not exist, should be reg
stock and franchise subject to taxation

ularly and promptly paid into its treas
as justly as any othermanner, all modes

ury.
being more or less imperfect

3 . Quære: Whether the samerigid
9 . It is neither in conflict with the

rule against equitable relief would ap constitution of Illinois nor inequitable

ply to taxes levied solely by municipal that the entire taxable property of the

corporations for corporate purposes as
railroad company should be ascertained

that here applied to state taxes ? Prob .
by the state board of equalization , and

ably not. that the state, county, and city taxes

4 . No injunction , preliminary or should be collected within each munici
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pality on this assessment, in the pro- insurance , to establish and maintain

portion which the length of the road uniformity among its members in pol

within such municipality, bears to tie ices Oi contracts of insurance, and ac

whole length of the road within the quire, preserve, and disseminate valua

state . ble information relative to the business

10. The action of the board of equal in which they are engaged .” It was

ization in increasing the assessed value empowered “ to make all needful by

of the property of a railroad company lawsnot contrary to the provisions of the

or an individual, above the return made act, or to the Constitution and laws of

to the board, does not require a notice this stateor the United States." Among

to the party to make it valid , and the other by laws one was adopted provid

courts cannot substitute their judgment ing that the board might establish and

as to such valuation for that of the alter the rates of premiums for insur

board . ance by a majority vote .

11 . The Supreme Court of the State The Relief Fire Insurance Company,

of Illinois having decided that the law of which Jas. II. Pinkney is the presi

complained of in these cases is valid un - dent, subscribed to the charter and by

der her constitution , and having con- laws, and agreed to be governed and to

strued the statute , this court adopts the maintain the rates , rules, & c., of the

decision of that court as a rule to be board , but, afterwards violated the rules

followed in the federal courts . by insuring two steamers below the

Decree reversed and case remanded board-rates For this, after a proper

to the Circuit Court, with directions to investigation, it was expelled theboard .

dissolve the injunction and to dismiss The board owned no property other

the bill. than what was necessary for carrying

Opinion by Miller , J. out the purposes of its incorporation ,

NEW YORK BOARD OF UNDER
the necessary funds being raised by as

WRITERS. MANDAMUS.

sessment upon its members. It issued

no stock and declared no dividends.

N . Y . SUPREME COURT - GEN ’L TERM ., The meinbers , individually , owned

First DEP’r. no part or interest in the property ac

People ex rel., James II. Pinckney quired and had no participation in the

and The Relief Fire Insurance Com - learnings.

pany, applts. v. New York Board of The relator sought to compel the

Fire Underwriters., respts. board to receive it back by a writ of

Decided May 5, 1876. mandamus, but its application was de

Members of a corporation having no nied by the court below .

proprietary interest in its capital, On appeal.

may be expelled therefrom for a vio Jno . E . Parsons, forapplts.

lation of its by -laws. Wm . A . Butler, for respts.

Appeal from an order denying mo- Held , That the board was not a cor

tion for writ of mandamus. poration whose members could resist

The New York Board of Under-lexpulsion on the ground of a proprie

writers was incorporated by chap). 816 tary interest in its capital or earnings,

laws of 1867, " for inculcating just and / no such interest belonging to any of

equitable principles in the business of them .
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It was organized merely to promote This action was brought to recover

the proper management of insurance damages for the conversion of a certifi

business by its members, and in a uni- cate of deposit for $ 4 ,000. Plaintiff

forin manner. had been the defendant's clerk, with

Its usefulness depended largely on power of attorney to draw checks for

their faithful observance of its regula - him . Plaintiff drew a check on de

tions, and it necessarily possessed the fendant's bank account for $ 4, 000 ,

power to expel members who violated which included a debt due him from

their obligations in that respect ; for, defendant of $ 3,000, borrowed money,

if they might violate its rules and still for which he held defendant's note ,

maintain their membership, its useful and the balance was for salary due and

ness would be defeated — its very exist - unpaid and included a month 's salary in

ence destroyed. |advance . Plaintiff deposited the $ 4 ,000

There is a tacit condition annexed to to his own account, and received a

the franchise of a member thathe will certificate of deposit for it. This cer

not oppose or injure the interests of the tificate was in plaintiff's possession

corporate body, which, if he breaks, he when, as the court below found, de

may be disfranchised. fendant by force and violence took it

The leading purpose of defendant froin him , plaintiff having previously

was to secure uniformity in all substan - endorsed the $ 3,000 note as paid , and

tial respects in the policies of its mem - passed it over the desk to defendant,

bers. The rates of premiumsbeing an who said he did not want it, and laid

important feature both of the business it upon the desk . Plaintiff said , “ Pass

and the policy, uniformity could only it back to me and I will retain it with

be gained by declaring its rates. the rest of my vouchers.” This de

The by-laws enacted to secure this fendant did not do, but he did not re

end were reasonable, were necessary to fuse to allow plaintiff to take it, or

the welfare of the board , contained no- claiin any right to retain it. The note

thing in conflict with its charter or the remained on the desk several days, and

Constitution of the State , or United was then put in the safe by defendant's

States. clerk . Defendant had just before the

Relator having violated these by-laws above transaction denounced the plain

could properly be expelled . tiff 's act in drawing themoney, as hav

Order appealed from affirmed . ling done it without right, and demand

Opinion by Daniels , J. ; Davis, P . ed that he should return it.

J., and Brady, J ., concurring. Asher P . Nichols for respt.

Wm . II. Gurney and John T . Hoff

TROVER. man for respt.

N . Y . COURT OF APPEALS . Held , That the action for conversion

Voltz, respt., v . Blackmar, applt.
could not be maintained ; that plaintiff

Decided March 21, 1876.
having drawn the check without au

thority, the money received on it be
Trover does not lie to recover chattels ,

from the owner who has violently longed to his principal, as did also the

and forcibly retaken them from the certificate of deposit which represented

plaintiff, although the latter held it, and the rights of the parties were

them under a claim of ownership . Inot changed by the deposit of it to
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plaintiff's credit ; that the taking of the ment,” the rate on which was 2 1-2 per

certificate by force from plaintiff did cent., that upon the dwelling adjoining

not give him any right of action against being 1 1- 2 per cent. In April, 1871,

defendant to recover the money speci- F . removed from the dwelling he had

fied in it ; that the retention of the been occupying to the two and a half

$ 3,000note by defendant,under the cir- story building adjoining. F . wrote to D .,

cumstances proved, cannot be regarded " I would like you to make out a policy

as a ratification or consent by him that of $800 on my house,” & c. D . issued

plaintiff should retain sufficient of the a policy, describing the property as

money drawn from the bank to pay it, his two story frame dwelling, situate,”

and no inference could be drawn that & c., and charged 1 1-2 per cent. pre

defendant intended to ratify the draw - mium . The premises occupied by F .

ing of the check , or that he accepted were destroyed by fire , and this

and retained the note as paid action was brought by plaintiffs, to

Judgment of General Term , affirm - whom the loss was made payable . D .

ing judgment for plaintiff, reversed , testified, on his direct examination,

and new trial granted .
that he supposed F .'s letter referred to

Opinion by Andrews, J.
property that had since been burned,

and which was described in his book ;

REFORMATION OF CONTRACT. but upon his cross-examination, being

New York COURT OF APPEALS. asked whether when the policy was

Meade, et al., applts., v. Westchester
issued he supposed the applicant re

Fire Insurance Company. ferred to the building he formerly oc

Decided March 21 , 1876 .
cupied ,he answered, “ I was in doubt.”

To justify the reformation of an in
The simple question was, if it was on

strument, except in case of fraud , it
the building in which he lived it was

must be established beyond doubt, by 1 2 1- 2 per cent., and if on the one he

the . proof, that the parties agreed to formerly occupied, 1 1- 2 per cent. He

something different from what is ex- was then asked, “ You issued it for

pressed . 1 1-2 — which was it on ?” and answered ,

This action was brought to reform a “ My idea was, it was on the one for

policy of insurance, issued July 1, merly occupied.”

1871 , to one F ., by D ., an agent of de C . F . Brown for applts.

fendant. It appeared that prior to
Calvin Frost for respt.

April, 1871, F . had occupied a dwelling

house, and D . had insured the furniture
Held , That the policy could not be

in it. F . owned the adjoining build - reformed ;
build , reformed ; that there was not suffi

ing, and D . had insured that. He had cient proof that the minds of the par

a description of both buildings on his ties had met.

books. The dwelling house was de- To justify a court in changing the

scribed as a “ two-story framed dwell- | language of an instrument sought to

ing house, situate,” & c ., and the adjoin - be reformed, except in case of fraud, it

ing building as a “ two and a half story must be established that both parties

frame building and the addition at- agreed to something different from what

tached, occupied as a dwelling and is expressed in the writing, and the

paint shop , with stable in the base- proof on this point should be so clear
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and convincing that there can be no commenced in 1861, by Mr. Wheeler as

room for doubt. the plaintiff's attorney , and judgment

Order of General Term , reversing was entered against the defendant in

judgment for plaintiff, on report of March 1862, for $ 1,377.24, which

referee, affirmed. amount included the sum of $ 117 .51

Opinion by Rapallo , J. costs and extra aliowance. In July ,

1862, the plaintiff assigned the judy

ATTORNEY'S LIEN FOR COSTS .Jment to John C . Barnes. In October,

LIMITATIONS. |1862, Mr. Wheeler inforined the as

N . Y . SUPREME COURT - GEN’L TERM. signee, by letter, that lie, Wheeler,

Second DEPARTMENT. should decline doing anything more in

Charles O . Richardson, respt., v. The
the suit until he was paid, and stating

B . & N . Railroad Company, applt. that he should allow the defendant to

Decided February Term , 1876 .
proceed and take a new trial and dismis

sal of the action. Prior to the 9th of
The court will extend its aid to an

attorney, to prevent his being de December, 1862, the judgment was

frauded by any collusive action be- further assigned to William Cutter .

tween the parties to a suit out of his On the 10th of December, 1862, on a

compensation , but he is called upon motion in behalf of Cutter, the as

to seek the aid of the court with dili
signee, the special term ordered a refer

gence ; and an unreasonable delay

aud laches on his part will be as fa erence to George G . Reynolds, Esq., to

tal to his claim as it would be to the ascertain and report to the court the

claim of any other suitor. taxable costs due to Mr. Wheeler, and

Proceedings by an attorney to enforce that on the payment of such costs by

bis claiń do not constitute an action Cutter, Mr. Hitchcock be substituted as

within the literal operation of the

statute of limitations, but in enforc- the attorney for the plantıif, and that

ing it the court will be be governed Wheeler deliver to said Hitchcock the

by the analogy of the statute. papers in theaction. On the 26th day

Appeal from an order granting amotion of January, 1863, this order was

on the part of C . B . Wheeler, formerly amended by requiring the referee to re

plaintiff's attorney, to establish a lien port separately the lien or right of

upon the judgments in this action, and said Wheeler, if he has any beyond the

directing the record of satisfaction of taxable costs referred to , as against the

the judgments to be vacated, and giv - assignee of the judgment, without pre

ing the said Wheeler leave to issue an judice to the further lien of said Wheel

execution for $ 179.30. er, if he has any. In March , 1863, on

This appeal is from an ordermade at motion of Mr. Ilitchcock , as attorney

a special terin , on the 17th of May, for Cutter, the order was again amend

1875, vacating a satisfaction -piece of the ed by striking out the words requiring

judgment in this action , and authoriz - the referee to report the amount of

ing Clark B . Wheeler, Esq ., formerly Wheeler 's lien , it any, beyond the tax

the attorney for the plaintiff, to issue able costs. Mr.Wheeler appealed from

an execution upon the said judgment the order , as thusmodified, to the gen

against the defendant for the sum eral term , and the order was affirmed

$ 179.30,with interest. The action was in May, 1863. The referee, Reynolds,
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reported as remaining unpaid to Mr.ibut without reporting any amount due

Wheeler the sum of fifty-three dollars to Mr. Wheeler, or the nature and ex

and fifty-nine cents. Mr. Wheeler filed tentof his lien .

exceptions to this report, which excep - The order appealed from , made at

tions where overruled and the report special term , May 7 , 1875 , orders that

confirmed. From the order overruling Mr. Wheeler have leave to enforce his

the exceptions and confirming the re. lien for $ 119.70, with certain costs and

port Mr. Wheeler appealed ; but the expenses , amounting in all to $ 179.30 ,

papers do not show that any disposi- and vacating and setting aside the sat

tion has ever been made of the appeal. isfaction of the judgment, and giving

The nextmovement on the part of Mr. Wheeler the power to issue execution

Wheeler, so far as the papers disclose , on the judgment against the defendant

is an application to the special term in for $ 179. 30 , with interest from the

Kings county, for an order, which was date of the order.

granted on the 4th day of October, Dudley Field , for the applt.

1869, whereby it was referred to John S. D . Lewis, for Wheeler.

P . Rolfe, Esq ., to take proof of the na- leld , There appears to have been

ture , extent and value of Mr. Wheel-| the most extraordinary delay and lach

er's professional services, the nature es on the part of Mr. Wheeler in pros

and extent of his lien upon the judg - ecuting this claim for compensation in

ment for such servicesand for the ex- excess of the taxable costs, in this case .

penses and disbursements incurred by If the question of Mr.Wheeler's com

him , and whathe has become liable to pensation beyond the taxable costs was

pay to associate counsel, employed by embraced in the order of reference to

him at the request of the plaintiff, to Mr. Reynolds, it is still pending, so far

the end that, upon the coming in and as the papers show , on the appeal from

filing of said report, the defendants the order confirming the report of Mr.

shall pay the amount reported due, Reynolds. If it was not embraced in

with costs of the motion and the ex- that reference then it was intended to

pense of the reference , and the order be embraced in the reference to Mr.

expressly reserved the question whether Rolfe of the 4th day of October, 1869,

Wheeler had any lien at all. It does more than six years after the last modi

not appear that any further proceedings fication of the order of reference to

were had until January 1875 , when an Reynolds; and the order of reference to

order was made by the special Term , Rolfe was suffered to remain wexecut

on a motion in behalf of Mr. Wheeler, ed , and without any movement, on the

that Mr. Greenwold be substituted as part of Mr. Wheeler, to cause the same

the referee in place of Mr. Rolfe. It to be executed for nearly five years

would seem , though the fact does not more. The court will extend its aid to

very distinctly appear, that Mr. Wheel- an attorney to prevent his being de

er at some time received the amount frauded by any collusive action be

reported by Mr. Reynolds. tween the parties out of his reasonable

On the 30 of April, 1875 ,Mr.Green - compensation , but he is called upon to

wood reported to the court that he had invoke the aid of the court with due

taken proof, etc., as directed by the or- diligence, and great and unreasonable

der of reference, and reports the same, I delay and laches on his part in assert
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ing his rights should be at least as fatal Defendant claimed that this was such

to his claim as to that of any ordinary an infringement upon her rightof ex

suitor. But in tl.e enforcing of reme- clusive enjoymentand occupation of the

dies of this character, depending upon dwelling portion of the building, as to

the equitable powers of the court, and, amount to a constructive eviction . She

to a certain extent upon its discretion, therefore surrendered the premises and

it will, in general, be governed by the refused to pay rent.

analogy of the statute of limitations, On the trial defendant, in order to

and certainly ought not to encourage sustain her position , sought to introduce

the extraordinary laches which has been plaintiff's agreement with Pike which

manifested in this case. was excluded .

Order appealed from reversed , with Verdict for plaintiff.

costs and disbursements to appellant. 1 On appeal.

Opinion by Talcott, J .; Barnard , W . W . Niles for respt.

P . J., concurring. B . G . Ilitchings for applt.

Held , That the exclusion of plain

EVIDENCE. LEASE. tiff's agreementas to the passage-way de

N . Y . SUPREME Court.GENERAL TERM. stroyed the foundation of the defence ,

FIRST DEPARTMENT. and no other valid reason being shown

Richards, respt. v . Carlton , applt.
to the contrary, the result was a verdict

against the defendant.
Decided March 31, 1876.

It was necessary, in order to establish
In an action on a lease , when eviction

is set up as a defence, evidence tendº
a violation of the covenant as to quiet

ing to show that the act constituting enjoyment, for defendant to show that

the eviction was done by the lessor, the act by which it was accomplished

and not a third party, admissible. was that of her lessor, the plaintiff, and

Appeal from a judgment rendered on not amere third party ; that act was an

the verdict of a jury . agreementby which a part of the demise

In August, 1869, plaintiff rented the was granted to another by a prior agree

whole of a certain house of one Pike, ment of her lessor.

except a store in the front basement, Exactly what the offered evidence

which was reserved to said Pike. Plain - would have demonstrated does not ap

wrote upon the lease an agreement pear, owing to its exclusion ; but judg

to let such tenants as might thereafier ing from the offer , it would seem to

rent the store have free passage through have been possible for defendant to have

the dwelling part of t'ie house to the made out her case. No reason is given

water closet in the rear. for this exclusion, and none is apparent.

In October, 1869, plaintiff rented the Judgment should therefore be re

samepremises to defendant (the store versed and a new trial ordered.

reserved as before,) but with no agree- Opinion by Brady, J.: Davis P . J.

ment as to right of way to the water and Daniels, J ., concurring,

closet. Thereafter, certain partiesrent

ed the store of Pike, who, under plain
USURY.

tiff's agreement, insisted upon and ex

ercised the right of access to the water N . Y . SUPREME Couri, GENERAL TERM .

closet. FIRST DEPARTMENT.
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SOM

The Real Estate Trust Company, it is not dependent upon the statutory

respt. v . Thomas Keech , applt, provision which allows the recovery of

Decided May 4, 1876 . usurious premiums by the debtor only,

An usurious agreement to extend the lif sued for in one year.

payment of a debt does not vitiate the Judgment should be reduced in its

debt or its securities ; the agreement amount by deducting the $ 1 ,000 and

alone is void .

The amount paid as consideration for Interest, and

such an agreement should be applied affirmed.

as part payment on the original debt. Opinion by Daniels, J.; Davis, P . J .,

Appeal from judgment recovered in and Brady, J. .,concurring.

an action to foreclose a mortgage.

Defendant, in May, 1871, executed MECHANICS ' LIEN . PUBLIC

a purchasemoney mortgage to one Jno. PROPERTY.

Congdon for $ 19,000 .
N . Y . SUPREME Court. GEN'L TERM,

In January, 1872, Congdon assigned
SECOND DEPARTMENT.

it to the plaintiff. In November of

1572, defendant entered into an agree
John Leonard, applt., v . Thomas

ment with the president of plaintift. Reynolds and the city of Brooklyn, im

by which, in cousideration of $ 1,000, pleaded, etc ., respts.

he agreed that the payment of the debt Decided February Term , 1876.

should be extended six months. The Property held by the public for specific

amount agreed upon was paid, and the public uses , is held in trust for gov

time accordingly extended .
ernment purposes, and cannot be

Defendant seeks to defend the action
taken by an individual for the satis

faction of his private claim .
to foreclose themortgage, on the ground

Appeal from an order of the special
that the agreement was usurious, and

therefore the securities given for the
term , sustainining a demurrer to the

original debt were void .
complaint.

Wm. A . Boyd, for applt.
The plaintiff was a sub-contractor,

Julien T. Davis, for respt. under Thomas Reynolds, for labor and

On appeal materials furnished in the erection of a

Held , That the original debt being certain " fire bell tower," in the city of

void , it was not affected by the usuri- Brooklyn, for the erection of which the

ous agreementmade for the mere ex - city had contracted with Reynolds.

tension of the time for its payment. The proceeding is under the mechan

The usury simply rendered the ics’ lien law . The complaint avers that

agreement of forbearance invalid, with the tower in question is owned and held

out avoiding the debt or its securities. and used by the city for public pur

The only effect of the agreement, and poses. The complaint seeks to estab

the $ 1,000 paid , or its consideration, was lish and enforce a lien on said bell tow

to create an equitable right in favor of er. The city of Brooklyn demurred to

the defendant to have that amount ap - the complaint. The demurrer was sus

plied as a part vayment on the mort | tained at the special term , and this ap

gage debt. On the facts alleged and peal is from the order sustaining the

proved , such an application should have demurrer.

been made in this case. The right to James Troy, for the applt. .
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Jno. H . Knaebel and Wm . T . De services performed and materials furn

Witt, for therespts. ished , and for money paid and expend

Held, The property held by a munic- led for the defendants, and at their re

ipality , which is a branch of the gov- quest, in repairing the pavements of

ernment, for specific public uses, is held certain streets in the city of New York ,

in trust for governmental purposes, and between the 1st day of June and the

cannot be permitted to be taken by an 31st day of August, 1871. The com

individual for the satisfaction of his plaint alleges that the particulars of the

private claim , without interfering with work perforired, and of the materials

the discharge of the duties of the gov- funished , and expenditures made by

ernment, and the performance of its the plaintiff, were dnly furnished by

public functions. Such interference him to the Department of Public

can not be permitted under color of Works, and that after said particulars

general laws, intended to secure the ap . had been fully examined into by the

plication of the property of a debtor to officers of said department, to each of

the satisfaction of the claims of cred - the bills was attached a certificate of

itors. the Commissioner of Public Works,

The order of the specialterm sustain - certifying the necessity of the expendi

ing the demurrer is affirmed . |ture and approving the accout,

Opinion by Talcott, J .; Barnard , Snch bills were transmitted to the

P . J., and Pratt, J ., concurring . Department of Finance, with the neces

sary requisition for the paymentto the

NEW YORK CITY . CONTRACTS plaintiff of the sums due therefor. The

WITH . defenses set up are as follows. That

N . Y . SUPREME CURT, GENERAL TERM , no notice inviting bids or proposals for

FIRST DEPARTMENT. doing the work , or furnishing thema

John B . Leverich , v . The Mayor,
terials, was ever published,nor was any

contract made therefor as was required
Aldermen, & c., of the City of New

by statute ; that no appropriation cov
York .

ering the expense of the work was
Section 104 , of chap . 137, of the Laws ever made ; and that the necessity of

of 1870, with reference to founding the
ing thework was never certified by the

contracts on sealed bids, considered

and applied to a peculiar case . " Theads of Department, nor the ex

A substantial compliance with the 53 , penditure authorized or appropriated

section of the charter of New York |previous to the performance thereof,

City , requiring heads of departments as required by the charter.

to certify to the necessity of the work,

is sufficient to enable a party to re
mil It appeared from the evidence that

cover a just claim against the city
the work which was done and for which

even though there has notbeen a strict the materials were furnished was in re

and formal compliance with the pairing holes in the street pavements

statute.
all over the City of New York ,and the

Motion for new trial by plaintiff, on evidence tended further to show that

exceptions ordered to be first heard at charges made for the labor and mate

General Term . rials supplied for each separate work

The plaintiff sues to recover from in no one instance exceeded the sum of

the defendants a largesum for labor and five hundred dollars. The separate
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bills of the plaintiff were below that necessity of the work, still, they were

amount. These bills were rendered for so substantially. For they contained

each work about once every twoweeks, the implication that the work directed

to the Department of Public Works, had been found to be necessary. The

by which they were aggregated into ac- statute (53d sec. of the charter), in this

counts for repairing sundry streets, and respect, was substantially, though in

the gross amount only stated, in sums formally , complied with .

varying from between three and four, Verdict set aside, new trial ordered ,

to four and five thousand dollars. The costs to abide event.

aggregate accounts were certified as Opinion by Daniels, J. ; Brady, J .,

correct by the commissioner . concurring ; Davis, P . J., dissenting.

The evidence herein tended further ,
" MARRIED WOMAN . CONTRACT.

to show that complaints were made in

writing, showing the necessity of these N .
of these N . Y . SUPREME COURT,GENERAL TERM .

repairs. Someweremade by citizens,
SECOND DEPARTMENT.

and the others came from the Police De Gosman and another, applts., v . Eliza

partment and the Board of Health . L . C . Cruger and another , respts.

Upon these complaints instructionswere Decided February Term , 1876 .

endorsed , directing the performance of In order to operate as a charge upon

the necessary work,to maketherepairs, her separate estate,when the engage

and they were then handed to the plain ment of a FEMME COVERT is made

tiff, who went on and performed what
upon à consideration in which she

or her estate has no direct interest,
was so required to be done.

the intention to charge must be ex

Robert H . Strahan, for plaintiff and pressed in the contract which is the

applt. foundation of the charge .

D . J. Dean , for deft. Appeal from a judgment of the spe

Heid , That these depressions or cial term dismissing the complaint as

holes in the pavements were necessarily to the defendant Eliza L . C . Cruger.

disconnected , and the repairing of each The action is brought against the de

was in and of itself “ a particular job,” fendant, Eliza L . C . Cruger, upon a

as that phrase hasbeen used in this sec- bond signed by her, whereby shebecame

tion of the statute (Sec. 104, of chap. one ofthe sureties of Edwin R . Olcott,

137, of the Lawsof 1870), and as nei- as the guardian of the plaintiffs, then

ther involved an expenditure of more being minors. The special term dis

than the sum of one thousand dollars, missed the complaint as to Mrs. Cruger ,

it was not necessary that the work re- who, it appeartd , wasa married woman

quired to restore or repair it should at the time of the execution of the

be let by contract under the provisions bond, upon the ground of her cover

of the above section of the statute. ture.

Held further, Thatthough formally , | Elihu Root, for the applts.

perhaps, the endorsements upon the | C . Frost, for the respts.

complaints madeby citizens,showing ne- Held , The decision at the special

cessity for repairs, and directing the per- term was in accordance with the settled

formance of thework necessary tomake law of this state, as laid down in seve

the repairs, were not certificates of the ral decisions of the court of last resort ,
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by which it has been determined that after his decease who should live to at

the contract of a married woman, ex- tain the age of twenty-one years, then I

ceptsuch contracts as relate to the busi- give the same farm and hereditaments

ness in which she hasbeen engaged on unto such son and his heirs if he shall

her own account, under the statute live to attain the age of twenty -one

which authorizes her to carry on busi- years; but in case my said nephew

ness on her own account, is void at law ; should die without leaving a son who

and any separate estate which shemay should live to attain the said age of

own at the time ofmaking the contract, twenty-one years, then I give the afore

can be charged with liability for a debt said hereditaments, after the death of

founded on such contract, only when him , my said nephew Charles Muskett,

the intent to charge it is “ declared in to George Muskett Eaton and his

the contract which is the foundation of heirs."

the charge, or when the consideration . The testatrix died in 1871.

is for the direct benefit of her separate Charles Muskett entered into posses

estate.” sion of the farm and hereditaments

Judgment affirmed with costs . called “ The Folly ,” and died on the

Opinion by Talcott, J . ; Pratt, J ., 22d of February, 1875, havingmade a

concurring. will and appointed Charles Eaton , John

Thomas Muskett,and William Muskett

WILL . ESTATE FOR LIFE . Elliott, executors and trustees thereof,

English High Court OF JUSTICE.
and leaving the plaintiff, his only son ,

CHANCERY DIVISION .
an infant of the age of six years .

| The plaintiff,by his next friend, filed
Muskett v . Eaton.

his bill againstGeorge Muskett Eaton ,

Devise to C. M . for life, and in the
and the trustees and executors of

event of his leaving a son born or to

be born in due timeafter his decease
Charles Muskett, deceased, as defend

who should live to attain the age of ants, praying that the true construction

twenty-one, then to such son and his of the will might be declared. The

heirs if he should live to attain only point calling for a report related to

twenty -one, with remainder over :
.. the construction of the above-stated

Held , That on the death of C . M : his
infant son took a vested estate in the devise .

devised property , subject to be divest. Held, The question is whether the

ed if he should die under twenty- words “ attain the age of twenty-one

one. years ” are part of thedescription of the

Lucy Martin , the testatrix in the devisee, so as to bring the case within

cause, by her will, dated the 21st of the rule laid down in Nesting v . Allen ,

March , 1866, after appointing her neph - where the gift was, in substance, a gift

ew Charles Muskett, Charles Eaton, and to “ such child of A . as shall attain

Charles ThomasMuskett, lier executors, twenty -one.” But it cannot be so. It

and giving them each a legacy, pro - is an immediate gift to the son of Charles

ceeded as follows: “ I give and devise Muskett,with a proviso as to his attaining

to CharlesMuskett, the farm and hered- the ageof twenty -one years ; because the

itaments called “ The Folly ' for his life, wordsare , “ a lawful son born or to be

and in the event of his leaving a law - born in due time after his decease ;"

ful son born or to be born in due time and the testatrix must be taken to have
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known the course of nature, and if the any other goods which may from time

child had been born within nine months to time, during the existence of this

after the death of the tenant for life, he mortgage, be purchased by the grantor

could not have been twenty -one at the and put into said store to replace any

time when the particular estate deter- part of said stock which may have been

lined. It is quite impossible that she disposed of.” Among the covenants

could have intended the attainment of was one that if the stock should be

the age of twenty -one to be part of the diminished “ faster than said sum here

description of the person to take. by secured is paid , said grantor is to

Therefore , in my opinion , the plaintift furnish further security for said sum ,

takes a vested estate subject to be whenever required by said grantee."

divested in the event of his dying un - Two of the notes were fully paid , but

der twenty-one ; and I so decide. one that came due in November, 1875 ,

Opinion by Jessel, M . R . not having been paid in full, the de

fendant demanded further security, and

MORTGAGE OF CHATTELS,
| a mortgage was given of such stock as

MORTGAGOR REMAINING IN
had been acquired during the year.

POSSESSION . MORTGAGE OF
This was about two weeks before the

AFTER ACQUIRED CHATTELS
petition in bankruptcy was filed , and

the theory of the bill was that it was a

U . S. District Court, DISTRICT OF
preference. The complainant after

MASSACHUSETTS .
wards asked leave to amend, and al.

Brett v . Carter.
leged the first mortgage to be void on

Decided December Term , 1875. the ground that the mortgagor was

A mortgage of chattels which permits tacitly permitted to sell all the goods

the mortgagor to continue in posses- in the ordinary course of his trade.

sion and to sell the goods in the or - The defendant insisted that both

dinary course of business is not void

per se. Whether there is a fraud in
mortgages were valid .

the particular case , is a question of J. B . Richardsen , for the plff.

fact. C . K . Fay , for the deft.

A mortgage of after -acquired chattels Held, I had supposed it to be well

is valid . settled, after much debate and conflict

Bill in equity by the assignee in (of opinion certainly , but substantially

bankruptcy of one Osborne N . Sargent, settled, that when a vendor or mortga

against a mortgagee of the stock of sta- gor was permitted to retain the posses

tionery and other similar goods. Itsion and control of his goods, and act

appeared that in November, 1874, Sar- as apparent owner, with or without

gent bought out the stock in trade of power to sell them , the question wheth

the defendant Carter , as carried on by er this was a fraud or not, was one of

him in a certain shop in Beacon street, fact in each case, excepting under a

Boston ; and on the same day gave particular clause in the bankrupt law

back a mortgage to secure the payment of England, which has not been adopted

of the purchase money by installments, in this country .

represented by promissory notes ex . It is very strange that after our leg

tending over a period of four years. islatures have met the difficulties of

Themortgage conveyed the stock , " and |Twyne's Case, by requiring registra
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tion , which gives not only constructive, ence in principle between a mortgage

but in most cases actual, notice ofmort- by such a corporation of its rolling

gages, and after many of them have stock not yet in esse , and that by a

provided that fraud shall be a question trader, of his future stock in trade in a

of fact for the jury, the decisions which particular shop , and none can be suc

I have cited, and others following them , cessfully maintained. The truth mere .

should have reverted to the harder doc- ly is that from the nature of these rail

trine which had already grown obso - way mortgages, and their magnitude

lete , that such deeds should be held and importance, attention has been

void in law if the mortgagor retained called to the great injustice that would

possession and control. This is all that be done in displacing the first mort

those cases amount to .
gage in favor either of general creditors,

The doctrine is combatted with great or even of subsequent mortgagees. But

force of reasoning, much greater than the injustice exists in all such cases in

has ever been expended in its support, a less degree .

in the two cases following, to which I I rather incline to the belief that the

have great pleasure in referring : Hugh - law of Massachusetts in equity is to.

er v. Cory , 20 Iowa, 399 ; and Gay v . day, that a mortgage of after-acquired

Bidwell, 7 Mich ., 519. chattels is valid .

The second point in this case is no I am of opinion that themortgage of

less interesting than the first. By the 1874 created a valid lien in behalf of

mortgage the stock that shall be put the defendant upon the stock of goods

into the shop by the mortgagor is in - in the shop at the time of the bank

cluded in the conveyance. It is un - ruptcy, and that the mortgage of 1875

doubtedly the law of courts of equity, does not vitiate the

that after-acquired chattels, definitely | Opinion by Lowell, J .

pointed out, as, for instance, by refer INNKEEPER . NEGLIGENCE.

ence to the ship , mill, shop, or place
EVIDENCE.

into which they are to be brought,may
N . Y . Court OF APPEALS.

be lawfully assigned as security. The

common law recognizes such transfer
Faucet, respt., v. Nichols, applt.

Decided March 21, 1876 .
of land, by way of estoppel, and of

chattels when they are the produce
In an action against an innkeeper for

either of land, or of chattels already
loss of a guest's property by fire,when

the defense, under chapter 63S laws

owned by the transferor, but not of fu
of 1866 , was that the fire was of in

ture chattels simpliciter , unless there cendiary origin , and defendant's

be some novus actus interveniens after witnesses had given testimony tend

the chattels are acquired ,that is to say, ing to establish , and plaintiff' s wit

nesses testimony tending to rebut the

either some new transfer, or possession
defense evidence , that an attempt

taken under the old .
to fire an adjacent building, on the

It is true thatmany of the late cases same night is admissib 'e .

have arisen upon mortgages given by
Neyligence by an innkeeper in omitting

precautions which a prudent man

railroad companies, and somefew judges
ought to take to protect the property

have founded a distinction upon that of a guest, will deprive him of the

circumstance . But there is no differ - | benefit of the stutute of 1866.
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This action was brought against de- the negligent omission to protect and

fendant, as an innkeeper, to recover remove the property of the guest after

the value of a span of horses, buggy, the fire had commenced. It appeared

& c., destroyed by the burning of de- that the fire occurred between nine and

fendant's hotel barn. The defense ten o'clock in the evening. The fire

was, that the fire was the work of an was discovered near the window of the

incendiary and occurred without fault loft, and it was shown by the defendant

or negligence on the part of defendant, that two persons, not recognized or

and that defendant therefore was not or identified, ran out of the alley from

liable under section 1, chapter 638, laws near the barn just after the alarm was

of 1866. given and disappeared . His witnesses

Evidence was given on the part of also testified to appearances, indicating

the defendant, tending to show that that kerosene or some other combusti

the tire was the work of an incendiary ble fluid had been put upon the floor

and was set in the hay loft, to which of the barn. Defendant and his ser

access was had through a window of vants and the tenant, who occupied a

the barn opening into an alley, which part of the building, testitied that the

had been left open for several weeks, fire was not produced by their act or

and that during this time lumber was neglect. Plaintiff controverted the fact

piled against the barn, so that a person alleged by defendant that the fire was

could easily climb upon it and enter thework of an incendiary,gaveevidence

the loft through the open window . The tending to contradict the testimony of

court submitted to the jury the ques - the defense to the presence of kerosene

tion whether defendant, under the cir- or other burning fluid on the barn floor,

cumstances, was chargeable with negli- and one of plaintiff's witnesses testified

gence, and ruled in substance , that if that defendant's ostler was accustomed

the jury should find that this was a to smoke in the barn , and thathe saw

negligent act which contributed to an him about eight o 'clock on the night of

incendiary firing of the barn, defendant the fire on the bedding in one of the

was liable for the loss sustained by the rear stalls smoking a pipe and reading

plaintiff. by the light of a lamp.

W . B . Ruggles for respt. | Held , That this evidence was pro

Geo. B . Bradley for applt. perly received, as each party had the

Held , That the question of defend- right to show any circumstance in sup

ant's negligence was properly submit- port of his theory as to the origin of

ted to the jury ; that negligence on the fire which legitimately tended to

the part of an innkeeper in omitting establish it.

precautions which a reasonable and Defendant called on T . as a witness

prudent man ought to take to guard and offered to show by him that on the

against an incendiary fire, is such neg- next street west, within forty rods of

ligence as will deprive him of the the barn which was burned , on the

benefit of the statute . 2 L .Raym , 909 ; same night, an attempt was made to

1 E . & B ., 165 ; 51 N . Y ., 180. fire a building at a point where the

Negligence which precedes and fa - building was close and compact, an

cilitates the commission of the crime, that kerosene, paper and other com

is as much within the statute of 1866 as bustibles were used in the attempt.
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Decides
general es

judges, no
entantto there

This evidence was objected to as imma- ! When the parties rested upon the

terial and was excluded . trial the defendants made several re

Held , error . That the evidence of- quests , either to direct a verdict for

fered had a direct and material bearing them generally or for some one of

upon the question as to the character them , which was denied . There was

of the fire which destroyed the barn. no request to submit any question of

Judgment of General Term , affirm . fact to the jury. Upon plaintiff's mo

ing judgment for plaintiff on verdict, tion the court directed a verdict for

reversed and new trial granted. plaintiffs, exceptions to be heard in the

Opinion by Andrews, J. first instance at the General Term .

EXCEPTION . PRACTICE.USURY
Sewell & Pierce for applts.

| S. B . Marsh for respt.

N . Y . SUPREME Court. GENERAL Term , Held . That the defendants, by the

FIRST DEPARTMENT. course pursued by them , rested upon

Charles E . Strong, as receiver & c ., the round that the usurious agreen

respt., v. The N . Y . Laundry Manu badºbManu had been successfully sustained by the

facturing Company, et al., applts. evidence, and called upon the court to

Decided January 28, 1876. dispose of the case upon questions of

Where a general exception is taken to law arising from undisputed facts .

the refusal of a judge to direct a Their request assumed there was no

verdict for defendants, no request dispute about the facts, and nothing,

being made that the justice submit to

the jury any questions of fact, on

therefore, to go to the jury . They al

appeal the party making the request
| lowed the judge presiding to be substi:

is concluded by the finding of the tuted in the place of the jury, and not

justice from raising the point that having asked that the questions present

specific questions of fact should have led by the facts should be submitted to

been submitted to the jury — the jus- the

tice having thereafter directed a ver
the jury,they are concluded by the find

dict for plaintiff
| ing of the justice . Wacchell v. Hicks,

The defence of uſury should be made 18 N . Y . Rep., 558 ; Marine Bank of

outby a fäir preponderance of evi- New York v. Clements, 31 N . Y . Rep.,

dence . 33 .

This action was brought against the Defendants cannot, therefore, upon

corporation defendant,maker, and the appeal, under a general exception to

individual defendants as indorsers of a the judge's subsequent direction that a

promissory note . The answer set up verdict be entered for the plaintiff

that the note was made for the accom - make the point that there were ques

modation of Everett Clapp , and was tions of fact which should have been

endorsed by Gill for his accommoda- submitted to the jury. They are there

tion , without any consideration having fore deprived of any advantage, either

passed between the parties until Everett from the exception taken to the refusal

Clapp endorsed it and delivered it to to grant their requests or either of

the Atlantic National Bank, of which them , or to the direction of the judge

plaintiff is receiver. That such transfer that a verdict be entered for the plain

was made by Clapp upon an usurious tiff. But upon the examination of the

agreement, and that the bank received case, it appears that the evidence given

more than seven per cent. in behalf of the defense did not satis
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40
Flakepayer, wined thethe shorePro

factorily sustain the defence of usury. was no agreement between plaintiff

Upon the defendant's evidence it is and S . H . G . that the new note should

left doubtful whether the note was an be taken as collateral to the old one,

accommodation note or not. The de- and thatthe latter should be retained

fense of usury should bemade out by a as security. Defendant did not know

fair preponderence of evidence, and it of any of the transactions between S .

does not seem to have been in this case. H . G . and plaintiff. Defendant proved

Judgment affirmed. under objection by parol thathe signed

Opinion by Brady, J : Davis. P . the note as surety , the court overruling

J., and Daniels, J., concurring.
the objection and plaintiff excepting.

Held , no error ; That parol proof

that defendant signed the note as sure

NEGOTIABLE NOTE. SURETY.
ty was admissible, it being material for

EVIDENCE
the purpose of enabling him to estab

N . Y . COURT OF APPEALS. lish the defense that he was discharged

Hubbard, applt., v .Gurney, respt. by the extension of time given S . H . D .

Decided March 21, 1876 . by plaintiff, the latter knowing that

In an action by the payee of a note defendant had signed as surety .

against one of two makers, parol Also held , That from the facts proved

evidence is admissible to show that there appears to have been an implied

defendant signed the note as surety .

If the payee , under such circumstances,
surety : agreement to take the new note as a

take a new note of the other makers,
payment of the first, or to extend the

extending the time of payment, and timeof paymentof the latter in favor of

procures the new note to be discount- S . H . G . As this was done without the

ed , the surety on the first note is dis- knowledge or assent of defendant his

charged ; the raising of the money rights were thereby affected and he was

on the new note is a sufficient con

sideration .
discharged , 3 Den.,512 ; 23 Barb.,478 ;

39 id ., 610 ; 43 id., 444 ; 38 N . Y ., 96 .
This action was brought upon a

That the fact that the original note was
promissory note given by S . H . G .,

not surrendered did not change the
and defendant being surety in fact for

legal effect or real character of the con
$ 1,000, dated April 5 , 1872, payable

tract to be implied from the transac
one day after date to plaintiff. May

tion, 6 Duer, 304 ; 5 Hill, 465. That

18 , 1872, a new note was given by S .
the raising of the money upon the

H . G ., payable at thirty days and in
new note, and the receipt thereof by

dorsed by plaintiff, upon which the
plaintiff,was sufficient consideration for

money was obtained and paid to plain
such a contract.

tiff. When this pote became due a

small payment was made and a new
Halliday v. Hart 30 N . Y ., 474 ;

note given payable in thirty days,upon
Cary v . White 52 N . Y ., 138, distin

which $ 200 was afterwards paid , leav
guished . .

ing a balance of $ 700 unpaid , which Judgment of General Term , affirm

plaintiff paid . The note in suit was ing jndgment on verdict for defendant,

given with the understanding that one affirmed .

B . was to sign as surety, but not doing Opinion by Church , Ch . J .

80 defendant signed instead. There

is paid,Ipon Cary v. 1

un
g

tha
r
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s
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nt
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BANKRUPTCY. have certain remedies still subsisting,

English High COURT OF JUSTICE. which are pointed out by the Act and

CHANCFRY Division. Rules, but the right to take the deb

In re Pettit's Estate. tor's property acquired since the close

Decided January 22, 1876 . ofthe bankruptcy is not one of those

After the close of a bankruptcy, proper - remedies.

ty falling in to the bankruptbelongs After the close of a bankruptcy , the

to him , and not to the trustee in bank - bankruptcy exists for certain purposes

ruptcy , although the bankrupthas not

obtained an order of discharge.
only . Amongst those purposes is not

Adjourned summons.
that of vesting the debtor's after ac

On the 6th of December, 1872, Rich
ich Iquired property in the trustee.

ard Pettit was adjudicated a bankrupt. ! Opinion by Bacon , V . C .

and on the 14th of January, 1873, a APPEARANCE. JURISDICTION

trustee was appointed.
On the 18th of June, 1873 , the bank - N . Y . SUPREME COURT, GEN. TERM .

rupt passed his last examination ; and
SECOND DEPARTMENT.

by an order made before four o'clock Ferg'ison , applt., v . Crawford and

in the afternoon of the 14th of April, others, respts.

1874, and filed on the 16th of April Decided February Term , 1876.

following, the bankruptcy was declared An unauthorized appearance by an

to be closed .
attorney gives jurisdiction, and the

On the saine 14th of April, but after
subsequcntproceedings in the action

five o'clock in the after noon, R . Pet cannot be attacked in a collateral

tit's father, Walter Pettit, died , having proceeding, on the ground that such

by will bequeathed to him one fifth of appearance was unauthorized or

his (the testator's) residuary estate. I forged .

On t .e 23rd of April, 1874, the trus- Appeal from a judgment in favor of

tee in the bankruptcy applied for his the defendants, in an action brought

release, which , by an order of the 16th for the foreclosure of a mortgage on

of June, 1874 , was granted to him . premises on which a first mortgage had

R . Pettit had not obtained , nor had been foreclosed, in an action in which

heapplied for, an order of discharge . the present plaintiff appeared by at

The executor having paid the fund torney . Plaintiff offered to show that

representing R . Pettit's share into Court, the notice of appearance was a forgery ;

the Registrar of the Court of Bankrupt- the evidence was excluded.

cy having jurisdiction in the bankrupt William F . Purdy, for the applt.

cy during its continuance, claiming to J. 0 . Dykman, for the respts.

be the present trustee of the estate and IIeld , An appearance , without au

effects of R . Pettit (see sect. 83, sub . thority , has been held , in this State, to

sect. 3, of the Act, and Rule 124 of the give jurisdiction , and could not be at

Bankruptcy Rules, 1870 ), on the 23rd tacked collaterally.

of November took out the present sum - The rule rests upon grounds of public

mons, which was in effect an applica- policy, and not wholly upon the law

tion that the fundmight be paid to him . of agency .

Held , Where a bankruptcy has been Judgment affirmed, with costs.

closed, and the debtor has not obtained Opinion by Barnard, P . J.; Talcott,

an order of discharge, the creditors' J., concurring.
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NEW YORK WEEKLY DIGEST. chief commercial centers of the world ;

that this Exchange is the business mart
Vol. 2.) MONDAY MAY 22, 1876. ( No . 15. Laf St Louis end

(No. 15 . of St. Louis, and ownsvaluable person .

POWER OF A COMMERCIAL al property in who
RCIAL al property in which all the members

EXCIIANGE TO COMPEL MEM - have a vested interest ; that relator be

BERS TO SUBMIT TO ARBI came a member of said exchange on the

TRATION . BY-LAWS.
18th day of July , 1871, and has, up to

the time of the alleged wrong com
St. Louis Court of A1'PEALS.

plained of by him , remained 80 ;

State er rel. Kennedy v . Union Mer
and that on 17th July, 1874, he was

chant's Exchange, et al.
suspended from membership by the di.

Decided April, 1876 . rectors, and has since that date been

A by-law of a corporation which com - denied access to the floor of the ex :
pelsmembers to submit all their busi- change, and deprived of all the bene

ness controversies to arbitration , and fits of membership .

requires them to comply with the

awards of the arbitrators, on pain of
These facts are set up in the petition,

suspension or expulsion , is unreason - and are not denied in the return to the

able , and hence void . writ. An alternative writ was issued ;

A by -law will not be set aside as un - and , in their second amended return to

reasonable, ?). There 18 any eq? ?poise this writ, the appellants set up that,
of opinion in the matter ; its un

reasonableness must be demonstrably
prior to their incorporation, the Union

shown . Merchants’Exchange had long existed

A by -law made in pursuance of an ex - as an association of merchants of St.

press power in the charter to make Louis, with rules, regulations, and by

such laws, is void , if contrary to the laws to which members were required

common law , or to a legal enactment.
to assent; that by its charter it has

Appeal from circuit court of St.
power to make such rules and regula

Louis county.
tions as may be proper and needful,

This is a proceeding by mandamus and possesses all other g neral powers

to compel the appellants to reinstate inciden
einstate incident to corporations avd not incon

the relatı r as a member of the Union
sistent with the laws of Missouri and

Merchants’ Exchange of St. Louis. lof the United States ; that, by said

It appears that relator is a general charter, the then existing rules, regula

provision and commission merchant of tions and by-laws are declared the rules

St Louis ; that defendant, the Union of the corporation until regularly re

Merchants’ Exchange, is an incorporat. pealed or changed ; that the by-laws

ed institution, of which the other de and regulations now in existence were

fendants are directors ; that the Ex- legally enacted in accordance with the

change numbers among its members charter, and were in force when plaint

over one thousand merchants and busi- ift's relator was admitted as a member ;

ness men of St. Louis, and occupies and that he applied to be admitted sub

commodious rooms in which these mer- ject to the existing rules and by-laws, of

chants daily meet to trade, and where, which he had full knowledge, and was

at the common cost of the members, admitted subject to these rules ; and

and for their exclusive benefit, they that he has knowingly a: d deliberately

daily receive trade reports from the violated these rules, and been lawfully
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suspended in accordance with the by- To set aside a by-law , there must be

laws for this violation of the laws of no equipoise of opinion in the matter ;

the association . That he has, by the its unreasonableness should be demon

by-laws, a legal right to apply to be re- strably shown.

instated in his rights as a member , and A by-law made in pursuance of an

has neglected to do so. This is a mere express power to make such laws, if

outline of the substantial features of contrary to the common law or to a

return to the writ. It is not necessary legal enactinent, is void . Every by-law

to set it out in detail nor to refer to any must be reasonable and lawful. (8 Pick,

technical objections made to it in the 96 ; Dunhamn v. Rochester, 5 Cowen ,

demurrer filed by the relator of plaintiff. 462; Com . Dig.,By-law B .)

The demurrer was sustained,and a per- In view of the character and objects

emptory writ ordered ; and a motion of this corporation, and the manifest

for a new trial and a rehearing liaving inconvenience to which every trader

been overruled, the cause is brought up must necessarily be subject who is not

by appeal. permitted to join , or is expelled from

The by-laws of theUnion Merchants the chief martof commerce in the place

Exchange are set out in full in the re - of which he is a citizen and a trader,

turn ; and the offense comunitted by re- we think a by-law compelling themem

lator, for which he was suspended, was bers of the Union Merchant's Ex

a refusal to comply with an award of change to submit their controversies to

arbitrators, to which he had , in accord- arbitration on pain of suspension or ex

ance with the by-laws, agreed in wri- pulsion is unreasonable in the legal and

ting to submit. technical sense of that term , asd that

Held , The law is not opposed to arb - it cannot be sustained.

itration. On the contrary it is said to We are, therefore, of opinion that

be the policy of the law to encourage the circuit court committed no error in

these domestic tribunals, although they sustaining the demurrer to the return in

may, if they choose, disregard the rules this case.

of law in their decisions.
The judgment of the circuit court is

But though the law encourages this

reterence to a tribunal of the choice of
| Opinion by Bakewell J.; Gantt and

the parties, which relieves the courts of
Lewis, J. J., concurring.

a burden and the public of a heavy ex

pense, and which sometimes can do and

does a right that the courts cannot, it
TAXING COSTS.

will not have persons coerced into waiv . N . Y . SUPREME Court.GENERAL TERU ,

ing their strict rights if they choose to First DEPT.

insist upon them . Every citizen has a Charles Goodman , et al., v. F .Guth

right to the protection of the equal man, Jno. H . V . Arnold , respt., Henry

laws,and to all the security against ir Tetlow , applt.

remediable injustice which the wisdom
on Decided March 31, 1876.

of centuries has provided in those tra
Order affecting a substantial right,

ditional rules or legislative enactments
though discretionary , is appealable .

that govern proceedings in courts of where plaintiff 's attorney taxed unlaw .

justice. ful items in his bill of costs, a subse.
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quent judgment creditor of the same Ileld , That the application by peti

dehtor may apply by petition to have tion was in proper forin , and sought the

the costs readjusted , and the excess

applied to his judgment.
proper remedy, a readjustment of the

The motion papers are properly served
med costs, and payment of the excess to pe.

upon the first plaintiff 's attorney . titioner.
On the Sth of April, 1873, the plain - ! The court has full power to dispose

tiff, Goodman , brought suit against of conflicting interests and claims, aris

Guthman , and attached certain money ing out of the use made of its pro

due the latter from the Imperial Ins. cees and judgment, when application is

Co. made upon motion by way of petition

On the 24th of April, Tetlow bronght and notice, and to adjust and determine

suit against the samedefendant, and ai- a proper mode for distributing the pro

tached the samemoney .
| ceeds of the debtor 's property equitably

Judgment was entered in both ac- ainong the creditors.

tionsby default. 1 In this case the attorney is the sub

The amountreceived ($ 579.30) being stantial party proceeded against, and

insufficient to satisfy both claims,Good- should not be permitted to defeat the

mau's judgment. $ 529.70, was first application , by settling with his clients,

paid. Of this but $ 368. 70 was paid to for they have received noneof the prop

Goodman , and $ 190.60 was taxed as erty required to be refunded . Nor

costs, which were taxed the same was it essential that the motion papers

as if an issue had been joined and a should have been served upon them .

trial had. The disposition made of the The attorney in the first action, through

balance does not appear. an improper adjustment of the costs

The plaintiff in the second action received a considerable amount which

claiming that the costs taxed in the first otherwise would have been applied up

were excessive and illegal,made appli- on the second judgment.

cation by a petition , setting forth the ! He had no right to the items unlaw

facts in proper forin , to have the costs fully charged, and should not be allow

readjusted, and to have all the excessed to retain them because of a success

over the legal costs applied on his judg ful expedient, which he ought not to

ment. have adopted.

This was opposed , mainly, on the Order reversed, and an order entered

ground that the attorney, on whom the directing a readjustinent of the costs

moving papers had been served, had in the controversy.

settled with his clients , paying them Opinion by Daniels, J .; Brady , J.,.

the amount they were entitled to re- concurring .

ceive, and that he had no further con

nection with the matter . TRUSTEE

The court below denied themotion . N . Y . COURT OF APPEALS.

The order affecting a substantial Hull, applt. v. Mitchison, respt.

It, even though it may involve the Decided February 22, 1876 .

exercise of discretion , is appealable. A trustee who has faithfully per

J. II. V . Arnold , for respt. formed his duty as such cannot be

A . II. Hitchcock, for applt. " removed on the application of the

On appeal cestuique trust.
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Application by a trustee for relief re- atlirmative judgment in accordance

fused in a peculiar case of a foreign with the prayer of her complaint.

trust. That before defundant could have

This action was brought to remove the relief given by the judgment it was

defendant from the position of trustee necessary for him to show that the pro

and for the appointment of a new trus- vision in the past nuptial contract given

tee resident in this State. The referee plaintiff (cestui que trust) the control of

found that plaintiff, under the will of the trust estate,made a legalactive trust

her father was entitled to a certain in in the grantee under the laws of Penn

terest in real estate in Pennsylvania ; sylvania and that this must be foun

that plaintiff by a post nuptial contract by the referee as a cround for his legal

executed by her and her husband,which conclusion and judgment, and there be

as lawful and valid under the laws of ing no such evidence or finding, the

Pennsylvania , con veyed her interest in indement giving defendant the aftirina

the real estate to one K . as trustee, ard tive relief soughtcould notbe sustained.

provided that K . should , at her option , Per curiam opinion for reversal and

permit and suffer her, she being a mar- new trial.

ried woman , to let and demise, use and

occupy and e: joy the premises thereby
AMENDING PLEADINGS.

granted, and receive and take the rents

and income durin : hier natural life for
N . Y .SUPREME COURT,GENERAL TERM.

First DEPARTMENT.
her separate use and support. K . hav

ing died , defendant was appointed trus
truse Wm . A . Seaver, collector, & c., respt.,

tee. Prior to defendant's appointment v . The Mayor, & c., applt.

the real estate liad been converted Decided May 5 , 1876 .

into money which was paid over to de- Where defendant believes in good faith

fendant as trustee, ard by him invested that he is concluded from pleading a

in the purchase of a house and lot in certain defence, and therefore omits it

New York city .

in his answer, but afterwards and

before trial, learns that the disability

The referee also found that defend . as to the particular defence is re.

anthad in all things performed his duty moved , he should be allowed to amend

as trustce, and found as a conclusion of his answer, and to set up this de

law , theanswerasking aftirinative relief fence.

to that effect, that defendant was en - In such a case defendant shoulil pay

titled to have the trust estate converted all costs incurred from the serving

into mones hat it might be reinvested of his original answer.

in a lawful hd proper manner, and Appeal from order denying motion

that he wasentitled to retain theamount for leave to serve an amended answer.

due to liim for commissions and disc. This action was brought in Febrnary,

bursements and the expenses of rein - 1873, to recover a balance of $ 90,337.50,

vesting the trust fund. claimed to be due plaintiff 's decedent,

Geo. F . Comstock for applt. tor labor and money expended in regu .

II . W . MacFarland for respt. lating, grading and curbing 10th

lleld , Thatthe referee having found Avenue from Manhattan to 155th St.

that defendant had performed his duty The complaint set out the nature and

as trustee, plaintiff could not have in terms of the contract, and also the
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commissioners , certificate , that the con- Held, That the defendant in its

tract was free from fraud. The answer, answer omitted the allegation of fraud

(1.) Denied that the contract was which its officers believed could be

ever actually made. shown in the case , for the reason that

(2 .) Denied that there had been it believed itself to have been concluded

sealed bids and proposals, or precedent in attempting such a defence by the

resolutions of the common council. commissioners, certificate; but the de

(3 .) Denied the amount of labor or cision of the court of appeals seems to

material as set up in complaint, or have removed that disability, and fraud

complied with terms of contract. could now be properly alleged. The

( 4 . ) Alleged the materials furnished circumstances in the case seem to

to have been inferior. be sufficient to excuse the omission of

(5.) Denied the validity of the cer- this defence in the first instance. It

tificate. It however contained no direct was omitted in good faith under a

allegation of frand. misapprehension, and justice would ap

On these issues the case went to trial, pear to require that an opportunity be

when plaintiff was non-suited . The giren defendant to set this up. Nor

general term sustained this judgment, should the death of two of the plain

but the court of appeals reversed this tiff's witnesses prevent this, even though

decision , holding that the defects in it may to some extent be unfortunate

the contract were cured by chap. 5 , for plaintiff, for if the contract was

laws of 1871, also holding that the fraudently obtained or the work frau

commissioners, certificate was in valid , dently done, the public should not be.

as they had no jurisdiction and that cause of these witnesses'absence,be com

defendant might give evidence of pelled to bear the burden of frand .

fraud . If the defence of fraud is not estab

A new trial was ordered . lished , then plaintiff' s claim so far as

The defendant now applies for leave it may be sustained will be allowed,

to set up as a defence, fraud in the and the absence of the deceased parties

inception of the contract, claiming that will not prevent that result ; ard if the

yhen the answer was originally drawn demand be fair and honest there is no

it believed itself to be concluded from reason for supposing that defendant

alleging fraud, by the commissioners can show it to be fraudulent.

certificate ; but that the court of appeals The case is a proper one für allow

having declared that to be of no effect, ing the amendment desired , but as

they now seek to avail themselves of it will raise an entirely new issue, and

the benefit of that decision . as the one presented by the present

The application was denied, for the answer has been decided acains

reason that two of plaintiff 's most defendant, it should be on payment to

important witnesses on the question of plaintiff of all costs since the answer

fraud , Brown, the contractor himself, was served.

and Tracy, the engineer of the depart. Order reversed and an order entered

ment of public works, were both dead . -llowing defendant to amend its answer

Francis Lynd Stetson , for applt. Son above terms.

John E . Develin , for respt. Opinion by Daniel, J. Davis, P .; J.,

On appeal. land Brady, J ., concurring .
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AGENCY. COLLECTION OF COM - Ihad at that time, a large balance due it

MERCIAL PAPER BY BANKS. from that bank .

U . S . Circuit Court, N . D . OF ILLINOIS.
The Cook County Bank failed on

the 19th January, but the defendants
Albert G . Hyde, et al., v . The First

had no knowledge of its failure or em
National Bank of Lacon.

barrassment until about noon on the
Where commerciai paper is sent to a 10

19th .
bank for collection , the bank becomes

The testimony also showed that cus
notan agent for the sender , butan in

dependent contractor, and may em - tom between that bank and defendant,

ploy another bank to make the collec - and alsu between the other Chicago

tion : but the latter is accountable banks and their country correspondents,

only to the firstbank , not to the owner
was to make collections of notes sent

of the paper.
there for that purpose, and credit the

This action was brought to recover proceeds to the bank transmitting them .

of defendant a certain sum of money That no account was kept with any oth

charged to have been collected by de er person of such paper sent for collec

fendant for plaintiffs, of John Hutchins. tion, and that this custom prevailed as

Plea, general issue. It was tried by well when the paper was endorsed to

stipulation , by court. the bank sending for collection on ac

The evidence showed that John count of their own, as when indorsed

Hutchins, of Lacon , in this State , gave generally , and accounts of all such

his note to the plaintiffs, residents of transactions, in all cases, were kept in

New York city , for $407.63, on the the sameway.

15th day of September, 1874, payable Held , That when an owner of com

in four months, at the First National mercial paper sends it to, and it is ac

Bank of Lacon , the defendant. The cepted by, a bank for collection, wheth .

plaintiffs indorsed the note to the order er payable at the place where such

of A . Hest, Esq., cashier, for collection bank is located, or elsewhere, in the ab

for their own account. Hest then in - sence of any contract to the contrary,

dorsed it to the defendant, for col- there is an implied agreement with

lection for Cook County National such bank arising from the acceptance

Bank. Mr. Hest was the cashier of of the enıployment, that it will perform

the Cook County National Bank , and all the acts necessary for the collection,

sent the note in a letter to defend- and if not paid , of charging the parties

ant on the 11th day of January, 1875, thereto. It is not regarded as the ap

with instructions “ to collect and cred - pointment of the bank as the attorney

it.” The defendants kept an account of the owner of the paper, authorized

with the Cook County Bank, and then to select other agents suitable and

had a considerable sum in that bank competent for the purpose of collecting

The note was paid to defendant on the the note, but on the contrary, “ its po

18th of January, 1875, and credited to sition is that of an independent con

the Cook County Bank, as other collec- tractor, and that the instruments em

tions in the usual course of business. ployed by such bank in the business

The defendant remitted,on thatday, to contemplated, are its agents, and not

the Cook County Bank , more money the agents of the owner of the note .”

than this collection amounted to, and That its duty is not discharged when it
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selects responsible agents to perform Hardy (the present plaintiffs were af

the duty intrusted to it. That the own. terwards substituted, having become

er of the paper is not to look to the re- possessed of the former plaintiff's rights)

sponsibility of the agents entrusted by in the sum of $6 ,000 on merchandise,

the bank with its collections. That the principally whiskey and packages con

bank to which he commits the paper is taining the same, “ their own or held by

alone answerable to him for the per- them in trust or on commission, or sold

formance of all acts necessary to secure butnot delivered, contained in build

his rights, including the paymentof the ings Nos. 213 and 215 State street Bos

money when collected , and that the lia - ton , Mass.," against all loss or damage to

bility to pay over attaches as soon as the same by fire for and during the

the money is paid, either to it or a sub- term of twelve months from said date.

agent selected by said bank to collect That in October, 1873, a fire occur

for it. red upon the premises described in said

Judgment for defendant. policy, which loss and damage exceed

Opinion by Hopkins, J. ed in amount the sum of $ 6 ,000 .

That the goods insured were the

AGENT. INSURANCE property of W . J. Hardy & Co . of

N . Y . SUPREMECOURT - GENERAL TERM , New York, a firm composed of Milton

First DEPARTMENT.
J. Hardy and Charles B . Moorman.

John S. Kline and Clinton McClarty, |
The firin had no store in Boston, but

amy, shipped goods there froin time to time

Receivers, & c., applts., v. The Queen
as sold , and in anticipation or expecta

Insurance Company, respt.
tion of sales.

Decided May 5, 1876.
That the original plaintiff was clerk

A general agent having the custody and for said firm at Boston, and was author

control of his principal's property lized under a written power of attorney

with full power to preserve and dis

pose of it in the way hedeemed most
to sell goods of said tirm and collect the

sem

appropriate to the success of the busi- proceeds of such sales in the name of

ness,has a sufficient interest to enti- said tirm as their attorney.

tle him to iusure the property . Under the power of attorney, W . J .

And where such property has been in- Hardy took charge in Boston of the

person to whom the policy issued ,
New England business of M . J . Hardy

such property will be regarded as & Co. A bank account was kept in a

comingwithin the terms of the policy . Boston bank in thename of M . J. Har

Appeal from judgment recovered on dy & Co., and plaintiff deposited in it

the report of a referee. receipts for sales and the New York

This action was brought to recover firm drew in the name of that firm .

for loss and damage by tire upon a pol- Afterwards, however, for certain busi

icy of insurance issued by defendant. ness reasons, W . J . H . opened a bank

The following facts were found by account in his individual name, sold

the referee : M . J . Hardy & Co. goods in his own

That the defendant, a corporation , name,, and as to third parties appeared

January 21, 1873, made and delivered to be transacting business on his own

its certain policy of insurance insuring account. These goods were , however,

the original plaintiff, Wellington J. the property of M . J. Hardy & Co.,

And where such prefeld 'in trust by the New England bu
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and the net proceeds thereof were paid or abridge that employment. And the

over to them from timeto time by the risk of loss in that manner was suffi

plaintiff ; all expenses connected with cient by the way of interest to entitle

the business being paid out of the pro - him to insure the property. In a gen

ceeds of sales, the plaintiff being paid eral sense, too,and as that term is or

a salary, and having no personal inter- dinarily used, he held the property

est whatever in the goods or their sale . committed to his custody for the pur

Plaintiff rented the lofts in the prem - poses of the business in trust for the

ises described in the policy, but the rent firm . It was under his charge and sub

for the samewas paid out of the funils ject to his disposition , and to that ex .

of M . J. Ilardy & Co. tent had been intrusted to liim . Ile

The referee refused to find as ana:- did not hold or control or sell it for liim

ter of fact that the goods so destroyed self but for his principals, and that in

or damaged by tire were held by the the ordinary signification of the term

plaintiffs in trust for M . J. Hardy, or was a trust.

were held by the original plaintiff' ( W . The plaintiff had an insurable inter

J. II.), in trust at all, but found as con- est. Crawford v . II unter , 9 Tenn . W .

clusions of law
| E ., 14 ; 5 Bos. and Pull, 268, 280 , 294;

1. That tlie plaintiffs, at the time of Stilwell v . Stables, 19 N . Y ., 401 ; + 5

the fire had no insurable interest in the N . Y ., 000 .

goods upon the prennises destroyed. Instead of dismis: ing the complaint

2 . That the goods destroyed and the learned referee should have held the

damaged by fire as above stated, were plaintiffs were entitled to recover .

not held by the plaintiffs in trust for Judgment reversed. New trial ord

M . J . I ! . & Co., or in trust atall, within ered . Costs to abide event.

the meaniry of the policy of insurance. Opinion by Daniels J.; Davis, P . J .

3 . That the complaint should be dis - and Brady, W ., concurring .

missed with costs.

F . N . Bangs for applts. ACCOMMODATION NOTE.

James Emott for respt. N . Y . SUPREME Court, GENL. TERM ,

lleld , That W . J . Hardy, the orig - FIRST DEPARTMENT.

inal plaintiff, was inuch more than a The Grocers Bank amolt v. Thomas

mere clerk. He was a general agent
s , general agent D . Pentield et al., i.npleaded , respts.

having the custody and control of his

principals' property with full power to
Decided March 5 , 1876 .

preserve and dispose of it in the way he
Where an accommodation note is given

deemed most appropriate to the pros
and useil us a collateral and hasnot

been diverted , the person holding it

perity and success of their business, and as collateral inay recover against the

liable to account to them for it or its makers.

proceeds when called upon for that puur - An agreement to catend time on the

pose. The care, management and sale
original debtmay be presumed from

of the property constituted his employ- |
circumstances.

mentand to the extent of its continu- ! Appeal from judgment entered on

ance he was interested in its preserva - the report of a referee in favor of the

tion. An entire or partial destruction defendants.

of the property would necessarily end ! This action was brought against the
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makers and endorser of two promissory BOARD OF CANVASSERS. CON

notes. Judgment was taken by default / STRUCTION OF STATUTES.

against the endorser to whose order the

notes were payable. The makers de
N . Y . COURT OF APPEALS.

fended on the ground that the notes Harkens, applt., v . Mayor, & c , of

were accommodation notes, and that New York , respts.

plaintiff's were not bona fide holders. Decided January 27, 1876.

The payee of the notes was liable, when The Board of County Canvassers of

these noteswere given to plaintiffs, on New York City are organized as a

another note as endorser,and being un
distinct board for special service, and

able to pay it gave a check for what
not as town officers, and have the right

to designate the papers in which their
money he had deposited with plaintiffs, proceedings shall íe published .

and procured these two accommodation The provisions of the Revised Statutes

notes, payable to his own order, and relating to publication of proceedings

turned them over to plaintiffs. There by County Canvassers ( 1 R . S ., 133),

wasnothing said about an extension of
is not in conflict with Chapter 875 ,

Laws of 1869.

time, and the bank did not surender | A statute only operates as a repeal by

the first note, althonghi they took no implication of a former one upon

steps for its collection, and the debtor the same or a cognate subject to the

on the trial before the referee testified
extent thatthe two are repugnant; they

will both stand to the extent they can

that at the time of turning these notes
be given effect.

over he expected that the timewould

be extended.
This action was brought by plaintiff

to recover charges for publishing in his
Edward 1. Blankman for applt. newspaper the official statement and

Charles II. Truax for respt. declaration of the board of canvassers

Held , That asno diversion was shown ,
of the city and county of New York ,

an extension of time was such a con - .
in relation to the election for judges of

sideration as would enable plaintiff's to
the court of appeals, in May, 1870,

recover, and that an agreement to ex
which was done in pursuance of a res

tend might be implied from circum
olution of the board of canvassers.

stances and should have been so implied
At the trial the complaint was dis

in this case .
Imissed on the pleadings, on the ground

that the general statute (11 R . S ., Ed
Judgment reversed and new tria

win 's ed., 133, lawsof 1847, chap. 210),

ordered .
authorizing the board of county can

Opinion by Daniels, J.; Davis, P . J.
vassers to designate the newspaper in

concurring ; Brady, J. concurring in which to publish these statements had

the result.
been repealed, as far as related to the

Brady, J. writes an opinion in which county of New York , by the provision

heholds that where an accommodation of the act, chap. 875, laws of 1869,

note is not diverted it is available in declaring that the mayor and comptroll

the hands of one holding it only as col- er shall, from time to time, designate

lateral security . six daily newspapers and six weeklies,

but no more in which to publish the

proceedings of the board of supervisors,
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and all proceedings and notices relating utes are not a ljudged to be repealed

to county affairs . upon a conjecture of what the legisla

John S. Lawrence, for applt. ture would probably have donehad its

D . J . Dean, for respts. ,
attention been called to the particu .ar

act claimed to have been superseded.
Ileld , error ; That theboard of county

A . statute only operates as a repeal
canvassers, although composed of town ,

officers, do notmeet as such, or to per
by implication of a former one to the

extent that the two are repugnant; if
form an official duty relating exclusively

to town or county inatters. They or
both can stand, and to the extent that

ganize as a distinct board, for a special
they can stand and have effect, such ef

fect will be given to them . (52 N . Y .,
service, and have the power to desig

83 ; 47 id ., 216 ; 55 id .,613.)
nate the papers in which the results of

the election shall be published, and the
il Judgment of general term affirming

number of papers in which the publi
Ji judgmentof nonsuit reversed .

Opinion by Allen , J.; Miller and
cation shall bemade, and the expense

Earle, J. J., dissenting.
is, with the other expenses of the elec

tion, made a county charge. (1 R . S ,

148, § 6 .) That there is no repugnancy
SURETY.

between the statutes which provide for N . Y . SUPREME COURT. GEN 'L TERM .

the support of the government of the First DEPT.

county of New York , and the provis - / Maria S . Morgan , respt. v . Philemon

ions therein for designating the papers H . Smith and another , applts.

for the publication of proceedings ofne publication 01 Proceedings 01 De
Decided March 5. 1876 .

county officers and boards, and the stat
Damages on breach of covenant in a

utory regulations concerning elections,
lease cannot be taken advantage of by

and the publication of the proceedings sureties, in an action on the lease ,

of election boards ; they are not in con without showing the principal to be

flict. That the publication of the pro insolvent.

ceedings of the board of county canvass Where a surety is only induced to be

come such by an agreement of the
ers is not among the services for which

landlord to do certain things, and

themayor and coinptroller have author
where there is a conflict of evidence

ity to select papers ; that “ county af. || on such point, it should besubmitted

fairs ” are those relating to the county to the jury.

in its organic and corporate capacity, Appeal from judgment in favor of

and included within its governmental plaintiff on verdict of a jury.

or corporate powers. This action was brought against the

It is not enough to justify theholding appellants on their covenants as sure

a statute repealed by the mere passage ties on a lease. The premises were

of a subsequent statute upon the same leased as a carpet store, and derived a

or a cognate subject ; that within the portion of the light for the room so

apparent policy of the later act the leased , by means of a glass floorlight

prior act might reasonably have been in the room above. The tenants above

repealed as within the reason of the leg- who held under a prior lease, kept this

islature and fully to carry out the pre- light covered with a carpet, so that the

sumed intent of the legislature. Stat- tenants below were deprived of the
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light. It was determined in an action INSTRUMENT FOR DELIVERY

against the tenants for rent that they OF GOODS. WHEN A NOTE.

were entitled to have the damages by PHILADELPHIA COMMON PLEAS. No. 1 .

means of the obstruction recouped on Gould , et al., v. Richardson, et al.

the rent. By the terms of the lease, Decided April 22, 1876.

the tenants agreed that they would not The instruments sued on in this case ,

sublet without the consent of the land held not to be instruments of writiny

lord . Afterwards they entered into an for the payment of money, but con

agreement by which the plaintiff, the tracts for the delivery of lime.

landlord , was to let the premises for
Sur rule to strike off judgment and

and on account of the lessees, it being set aside execution .

also agreed that they and their sureties COPY OF DUE BILLS ON WHICH SUIT IS

should be still liable on the lease which ! BROUGHT.

was to be in no way affected by the No1. Philadelphia , Nov. 14 , 1871.

agreement. One of the defendants DueMessrs.Gould & Co two hundred

testified that he only consented to be- (200 .00 ) dollars in lime at 35 cts. per bu .

come surety upon the express promise on account of trade received .

of the plaintiff that the lessees should (Signed) B . M . RICHARDSON & Son .

enjoy the full benefit of the floor light. $ 200. No. 914 N . 9th street

John A . Godfrey for respt. No. 2 Philada., March 14, 1873.

Wm . Allen Butler for applt. Due Messrs.Gould & Company, lime

lleld , That the damage to the lessees, to the amount of three hundred and

by reason of being deprived of the ninety six dollars and fifty cents, at thir

light was no reason for dismissing the ty -five cents per bushel, delivered in

complaint ; that the lessees only could any part of the city.

take any advantage of it unless the $ 396.50

sureties should show them insolvent, (Signed) B . M . RICHARDSON & Son.

and then only by way of recoupment, No. 3. Phila ., March 15 , 1872.

or in a separate action for damages as Due Messrs.Gould & Co. sixty -three

they should elect. That the agreement dollars ( $63) in lime, at thirty -five cents

that plaintiff should let the premises on |(35 cts.) per bushel, delivered in the

account of the lessees was not an alter- limits of the city of Philadelphia .

ation of the contract, and could not dis - | $63.

charge the sureties. (Signed) B . M .RICHARDSON & Son .

That as there was a conftict of evi
lleld , These are not " instruments

dence as to the agreement by which
of writing for the payment of money,”

one of the sureties signed the lease, and
but contracts for the delivery of lime.

as, if the jury found his story to be true,
le ; When the timeor place of delivery

there could be no recovery. That
is stipulated for , a tender must be made

question should have been submitted
by the debtor in accordance therewith ,

to the jury .
or the obligation becomes payable in

Judgment affirmed as to Philemon

H . Smith, and reversed as to William
money. So, also , if the article is

H . Smith , costs to abide the event. specinc, as a piece of household Tur

Opinion by Daniels, J.; Davis, P . J. ture, though no time or place of de

and Brady, J., concurring livery is mentioned, it is held deliver
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able presently to the creditor. When , them as soldiers from the U . S . Gov

however, neither time nor place is men - ernment.

tioned , and the nature of the article, as ! It is reported upon a former appeal

building material, is such as to imply in 49 N . Y ., 188, where the judgment

a designation by the creditor of the of the court below was reverse i and a

amount reqnired and the place where new trial granted. This court then de

it is to be delivered, a specific demand cided that after plaintiff, whowas simp

is necessary, and there is no default ly an agent, had, in pursance of orders

until that is made. of his principals, sent the money in

Although , these due bills, therefore , question to them by a suitable and

mightultimately be considered as pro - proper conveyance ,his duties and lia

mises to pay money, after specific de- bilities were discharged. That the

inand and refusal to deliver lime, they money when delivered to the carrier

cannot be so treated as at present pre - becamethe property of the consignees,

sented . and from that time plaintiff ceased to

Rule absolute. have any title to or interest in it, which

Opinion by Biddle, J. would enable him to maintain an action ,

therefore plaintiff attempted to show

CONSIGNOR. ACTION AGAINST
that new facts have been developed up

on the second trial which are sufficient
CARRIER .

to lead to a different conclusion. He

N . Y . COURT CF APPEALS.
claims to have established upon the

Thompson , applt. v. Fargo,treasurer, second trial that the consignees were

& c., respt. fictitious persons. The referee refused

Decided December 21, 1875.
to find such fact.

The main evidence relied upon is the
Plaintiff having collected certain back

paymoney from the government as absence of the names of the consig .

the agent of person claiming to have nees from themuster roll of the regi

been soldiers, cannot support an ac- ment for their pay in which themoney

tion against a carrier to whom he has|was collected .

delivered it pursuant to his princi

pal's orders ; nor will it aid him to
E . Van Ness for applt.

show that the consignees' names were Beardsley a Cole for respt.

not on the government muster rolls : Held , That this does not of itself

nor thut a great length of time has
I prove concltisively that no such persons

clapsed since delivery to carrier and
ever existed.

the consignees have not appeared ,nor
Proof was also given of

that conssignees were not entitled the time which has elapsed and the

to receive themoney from the govern - non -appearance of the consignees to

ment. claim the money, notwithstanding ef

This action was brought to recover forts were made to find them by adver

damages for an alleged failure of de tisements and letters.

fendant to deliver a package of the Held , what this proof was equally

U . S. Treasury notes received by it for inconclusive that the facts proved were

transportation . The money was collect- not inconsistent with the theory that

ed by plaintiff as agent for the consig- the consignees might have absented

pees for back pay claimed to be due themselves or died , and thatthe referee

signees neter rolls ;

Held , '
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was not bound to find that they were The Water Commissioners of the city

fictitions persons. of Poughkeepsie, as defendants. They

Plaintiff claimed that the absence of interposed an answer, upon which the

the names of the consignees from the cause was tried at the Dutchess Circuit,

muster-rolls shows that they could not in March, 1874 , when the plaintiffs

have been soldiers entitled to the pay were nonsuited. On appeal from the

which plaintiff collected for them . judgment dismissing the complaint, the

Held , That although in such case a General Term ordered a new trial.

fraud must have been perpetrated upon Pending the appeal an act was passed ,

the U . S . Government by plaintiff,who by which the acts under which the wa

was doubtless innocent, and the guilty ter commissioners were organized,were

authurs of it had failed to come for- consolidated with the charter of the city

ward and take its fruits, that circum - as then amended. This act took from

stance would not furnish plaintiff any the commissioners the power of prose

title to the money which would entitle cuting and defending suits, and provid

him to maintain an action for it. ed for the enforcement against the city

It was not material whether the of any liabilities contracted or incurred

money sentwas the identical money re - by the commissioners. The contractup

ceived from the government. on which the action was brought con

Judgmentof general term affirming tained the following clause, not contain

judgment for defendant affirmed . ed in the form of contract annexed to

Opinion by Rapallo, J. the proposal for bids : “ It is further

mutually agreed by the parties hereto
CONTRACTS FOR PUBLIC WORK that for any work not herein classified

ALTERATION OF. or defined as to price, and which said

N . Y . SUPREME COURT - GENERAL TERM contractors may be directed by said en

SECOND DEPARTMENT. gineer in writing to do, the said contrac

Dickinson et al. respts., v . The City tors shall receive and they hereby agree

of Poughkeepsie, applt. to receive as full compensation for said

Decided February, 1876 .
work the actual cost of the work with

A board, authorized by law to make
fifteen per cent added for wear and tear

contracts by publishing for proposals,
of tools, superintendence, profits .”

and by giving the contract to the low - ! After the decision on the appeal, the

est bidder , has no authority , after court substituted the present defendant

the bids have been opened , to mate in the place of the water commissioners,

rially alter the contract as advertised and allowed it to interpose a new

by adding a clause thereto , and then

award the contract to one of the ori

ginal bidders, without a new adver - The plaintiffs obtained a verdict, and

tisement. the defendant appeals to this court.

Appeal from a judgment in favor of The water board was created by chap

the plaintiffs and against the city of ter 333, of laws of 1867. By section 6 ,

Poughkeepsie, for $ 17,199.54, entered subdivision 2 , of that act, the water

upon the verdict of a jury. Also , from board could contract by publishing for

an order refusing the defendant's mo- proposals for the work for two weeks,

tion for new trial. and by giving the work to the lowest

The action was commenced against bidder. The board did publish the re
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ork which the
thentage of ones money

quired time, and did issue proposals on contract, with no public biddings. The

which biddings could be made, and did , added clause is of evil effect, and was

as part thereof, refer the bidders to a not authorized by the law .

proposed contract. This contract did Judgement and order denying new

not contain the concluding clause . There trial reversed, and new trial granted ,

were three bidders, Messrs. Leary & costs to abide event.

Co., the plaintiffs, and Robert Nel- Opinion by Barnard P . J. ; Talcott

son . Nelson 's bid was the lowest. and Pratt, JJ., concurring.

Evidence was given by the defend

ant terding to show that plaintiffs' bid - L AGREEMENT. APPEAL.

dingswere changed after the opening of N . Y . SUPREME Court.GENERAL TERM.

the bids;that some items, not in the pro FIRST DEPARTMENT.

posals, were added by plaintiffs and the Jonas Phillips, applt. v . Geo. Pace,

engineer; that somewere increased and respt.

some diminished ; that some items were Decided May 5 , 1876 .

so stated in the form of proposals that An assignment of a charter party may

no bidding could intelligibly be made ; l be shown by parol unless it appears

that the second and altered biddings
i that the assignment was in writing.

were again changed by plaintiffs and
An appeal must be taken from the de

nial of a motion for a new trial on

ngineer, by adding work which the the minutes in order to be taken ad
water board had expressly refused to a vantage of on an appeal.

ward to plaintiffs, amounting to some A party who pays money in his hands

thousands of dollars. The form of the
to A ., who claims the same, after no.

contract itself was altered so as to re
tice by B . that such money is the

property of B ., does so at his peril.

quire the plaintiffs to keep the work in

good order for five months instead of
Appeal from judgment on dismissal

six, as called for by the proposed con - of complaint.

tract, and paragraph s was added under
Action brought by plaintiff to recov

which the claim in question is made.
er for breach of a charter party and up

There is no authority given, and the
on a submission and award . The fol

board possesed no power to authorize or
Ilowing facts appeared on the trial.

The defendant chartered the vessel
add paragraph s. The biddings were

called for under a proposed contract, a - |
“ Maria Pace" to Ruger Bros., who

dopted by the board, which did not
afterwards sold and assigned the char

contain this provision .
ter to Burk & Jerons, upon the agree

ment of the latter firm to pay to them

0 . D . M . Baker, city attorney , for an advance of one shilling and sixpence

applt. :
sterling per quarter of the freight to

Nelson , Cook & Thorn , for respt. |be laden on the vessel. Afterwards

Held , The object of the law is plain : Ruger Brothers assigned all their inter

bidders were invited to compete with est in the charter party to the plaintiff

each other on equal terms. in payment of $ 1, 000. They delivered

The cther bidders had no notice of their copy of the charter party to the

this paragraph s. With it the plantiffs plaintiff and endorsed over to him a

are clearly not the lowest bidders. An certificate of insurance of $ 1,700 on

item of nearly $ 15 ,000 is added to the profits of the charter of the “ Maria
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Pace . The plaintiff produced these which they were to make thereon under

papers on the trial. their contract of assignment to Burk &

When the vessel arrived , Ruger Jerons.

Brothers made a claim against the de. That the ruling of the justice with

fendant for a breach of the charter respect to proof of the assignment was

party. That claim was submitted to ar- clearly erroneous ; for unless the assign

bitration , and an award was made ment appeared to have been made in

against the defendantin favor of Ruger writing, it was competent to prove the

Brothers of $ 1,750, which sum the de- parol assignment acc impanied by the

fendant pard May 1st , 1874, to Ruger delivery of the papers. But the error

Brothers, after notice to the agents of of this ruling was cured by the subse .

defendant to the effect that plaintiff quent admission of testiinony which

held by assignment the original charter proved the delivery of the charter party

rty of the vessel, having advanced at the time of the payment of the

thereon $ 1,000, and charges to Messrs. $ 1,000.

Ruger Brothers & Co. on their re-char
The motion for a new trial cannot be

ter of the vessel to Messrs Burk & ,
a considered,as the appeal is from a judg

Jerons, requesting them to withold the
ment only .

money awarded by the New York Pro

The plaintiff's right to recover against
duce Exchange, and pay the same to

the defendant, depends altogether upon
him .

On the trial, the Judge refused to al-|
the fact that the latter paid over to

Ruger Brothers, after sufficient notice
low plaintiff as a witness in his own be

half to show that the transfer and as
of plaintiff's rights, the awards which

it is claimed belonged to plaintiff.
signment of the charter party to him

That no objection seems to have

was by parol. The Justice on the trial
been made to the sufficiency of the no

holding that an assignment of a written

tice. Plaintift showed a prima facie
instrument, or of any interest under it,

right to recover, and it was err or to
cannot be proved by parol.

dismiss the complaint on the ground
The justice on the trial dismissed

stated , and the exception to the ruling
the complaint, on the ground that

was well taken ; for it is apparent that

Ruger Brothers had no interest in the
whatever interest Ruger Brothers had

charter ; they were simply to get al;".
" in the charter,had been assigned to and

profit.
was held by the plaintiff upon his ad

A motion was made for a new trial|
vance of $ 1,000, and presumptively at

upon the minutes, which was denied,
least the plaintiff was entitled to the

but no appeal was taken from the ord .
award made to Ruger Brothers for

er denying such new trial.
damages sustained by them for a breach

Mann & Parsons, for applt.
of the charter. The judginent must

Beebe, Wilcox & Hobbs, for respt.
be reversed and a new trial ordered

Held , That the effect of the transac- with costs to abide event.

tion between the plaintiff and Ruger Opinion by Davis, P . J . ; Brady

Brothers was evidently to transfer to and Daniels, J. J . concurring.

the former all interest of the latter to

the charter party, and in the profits
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DIVORCE. had in the meantime entered their

N . Y . SUPREME CURT, GENERAL TERM , names in the hotel register, as “ James

First DEPARTMENT. H . Baldwin and wife ” He kept her

Megarge, applt., v. Megarge, respt. waiting for the “ other person ” until

Decided May, 5 , 1876 .
when it was getting late, she begged

of him to allow her to go home, this he
On a motion to set aside a judgment of
divorce because of adultery , on the refused, saying that it was necessary for

ground of fraud and collusion de her to wait for this man in order to

fondant's 'affidavit is competent, effect the divorce, that she should keep

though she might not testify as to quiet, that it would not do to create a

her innocence on the trial. disturbance, and that it would be all

In such a case it is proper to apply by
" right, that he was acting in her behalf,

motion instead of by action .
and that no harin would come of it if

Appeal from order setting aside she remained quiet. He tried to induce

judgment in an action of divorce, and her to lie down in the bedroom adjoin

directing the payment of $ 150 by the ing and rest herself, which she refused

plaintiff, as counsel fee for defendant in to do ; but reinained sitting up all

the action .
night. In the morning he unlocked

The parties in this suit desiring a the door, and allowed her to go home.

mutual divorce were induced to apply He had in the meantime employed two

to one W . H . Gale, an attorney, who of his clerks to watch himself and

assured them that he could effect the defendant, and to swear to affidavits to

divorce desired on the ground of the effect that they had seen defend

abandonment. He was consulted by lant, on the evening of November 5 ,

both the parties, and gave them both 1874, leave Twenty-third Street Ferry

advice in the matter.
in company with a strange man, not

He informed the wife (the defendant) Lher husband , and accompanying him to

that it would be necessary for her to the Grand Union Hotel, where she re

leave the State for two or three days in mained in a room with him until after

order to commence the proceedings, and
10 .30 P . M . Shortly afterwards plain

advised that she should go to New tiff becoming suspicious of Gale, in

Jersey. He promised that he would structed him to stop the proceedings.

meet her at the New Jersey ferry to
Thereupon Gale had an interview

give some final advice . Accordingly with defendant, and by telling her that

in the afternoon of November 5 , 1874 , he believed plaintiff was coino to leave

hemet her at the Twenty-third Street the country, and would probably dese

Ferry, and said that it would be im Ther
im her and pay her nothing for her sup

portant for her to first meet a certain port
certain port, finally induced her to apply for

active person who would be at thela warra
at the a warrant for plaintiff' s arrest, because

Grand Union Hotel. She accordingly of abandonment.

went with him to the hotel, and was On plaintiff's arrest Gale tried to

shown to a sitting-room up stairs, as he induce defendant to insist upon his pay

said that it would be better to be in a ling
aling her more than $600, the amount

private parlor free from interuption . I previously agreed upon for her support,

On entering he locked the door, as he this she refused to do and plaintiff was

said to prevent an interruption . He released .
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Incensed at his arrest, plaintift pro John R . Dos Passos, for applt.

ceeded with the divorce . Freling H . Smith , for respt.

Gale informed defendant that he On appeal.

would send her some papers which she Held , That defendant's affidavit was

was to receive, but that it was a mere competent, for even where parties

matter of form . He then served upon could not be witnesses their affidavits

her the summons and complaint, which were always received upon special

she next day brought down to his office motions, and even though she might

without opening or reading . The now be incompetent as a witness, to the

complaint alleged that defendant had sameextent, upon a trial of the action ,

committed adultery with a man named yet that would not justi y the exclusion

Baldwin on the night of November of her affidavit,on an application to set

5 , 1875 . On the examination before aside a judgment, claimed to have been

the referee she was instructed by fraudulently obtained against her. The

Gale to say that she had no defence, objection that relief could only be oh

and that she had received the sum - tained by an action is invalid . The

mons and complaint, and believing that courts have always intervened on

the action related only to the fact of motion to vindicate their own process ,

her having abandoned ber husband's and proceedings against cppressive,

home, as she had been told it did , she fraudulent, and collusive uses of them .

told the referee that shehad no detence. A more flagrant case of professional

During her absence from the referee's misconduct, duplicity , and crime com

office, the prepared testimony relative bined, has never been exhibited in any

to her visit to the Grand Union Hotel case of this description. The judgment

are given by Gale's clerks. was properly set aside as a cheat and a

On the coming in of the referee's fraud , and the defendant allowed to

report a judgment for absolute divorce contest understandingly the charge

against the defendant because of adul- made against her in the complaint.

tery was entered . Judgment affirmed .

Defendant some time after, learn - | Opinion by Daniels J. ; Brady J .

ing, for the first time, the nature concurring.

of the judgment and of the charges

made against her, applied to the
NOTARIALCERTIFICATE. SEAL.

special term , on her own and other END
ENDORSER ' S PROMISE TO PAY.

corroborative affidavits, setting out the
ne N . Y . Common Pleas. GENERAL TERM ,

above, which Gale did not attempt to

Charles B . Richard and Emanuel
deny, to have the judgment set aside,

to be allowed to come in and defend,
Boas, respts., v . Conrad Boller, upplt.

and for $ 150 counsel fee.
Decided May, 1876.

Motion granted . To be admissible in evidence a notary's

It was urged in opposition that de certificate of protestmust be under a

fendant's affidavit was incompetent as seal made by an impression directly

evidence on the subject of her own in upon the paper, or upon wafer, wax,

nocence, and further that the relief or some similar substance, a mere im

sought could be obtained only by print is not sufficient.

action , and not by way of a motion to An endorser's promise to pay, after

set aside the judgment. | maturity of the paper, to be binding
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or sta
nd

of the by mak
i

must be made with a full knowledge be a sufficient sealing in all cases where

of all the facts. sealing is required." In 182: the

This action was brought to recover Legislature also provided “ that it

against the defendant as an endorser of should be lawful for certain State

a foreign bill of exchange, drawn by officers to affix the proper seal by

Benno Speyer, at New York , upon making an impression directly on the

Mohr & Speyer, in Berlin , Germany, paper, which should be as valid as if

and claimed to have been protested for made on a wafer or on wax.” In 1818

non-acceptance , of which protest it was it further enacted “ that in all cases

also claimed the defendant had due where a seal of any court or of any

notice. The protest was attempted to public officer shall be authorized or re

be proved by a notarial certificate . quired by law , the samemay be affixed

Upon this certificate was imprinted in by making an impression directly on

blue ink, directly on the paper of the the paper as if made on a wafer or on

certificate, a design or stamp of a wax ;" but the Legislature further

notarial seal, but the design of such says that the foregoing provision “ shall

seal was not impressed on the paper not extend to private seals, which shall

nor upon adhesive substance attached be made as heretofoie on water, wax,

to the paper. The plaintiffs having re- or some similar substance.” And in

ceived said draft and alleged certificate the same year also enacted that the seal

of protest from abroad, sent the same of any corporation authorized as re

to the defendant, who promised to pay quired by law " may be affixed by

the draft. The plaintiff's recovered in making an impression directly upon the

the court below .
paper, which shall be as valid as if

Charles N . Hall, for the applt. .
made on a wafer or on wax." The

Edward Salomon , for the respts.
clear import of these enactments is to

Held , The first question to be con authorize the impression of the seal
sidered is the sufficiency of the proof of immediately on the paper without the

the demand and protest of the draft, intervention of any wafer, wax, or

and this dependsupon the question asto
other similar substance . The impres

whether the design of the notarial seal
sion of the seal can be made directly

printed on the certificate of protest is
upon the paper only when the design

such a seal as would authorize the read
of the seal is inpressed upon the paper

ing in evidence of the certificate of pro• itself, and does not require any other

test without further proof. It was not
substance to exhibit it. In the case

contended upon the argument of this
now under consideration, the seal being

appeal that the certificate of protest
merely an imprint of ink upon the sur .

could be received in evidence unless
face of the paper, is neither an impres

sealed by the notary .
sion made directly upon the paper, as

The whole course of legislation in required by our statutes, neither is it

this State shows that in the absence of impression non a wafer. wax or other

statutory provisions a mere impression similar suere impression similar substance as required by the

upon paper was not considered as a common law . Various authorities have

sufficient seal. In 1815 the Legisla . been cited by the counsel for the re

ture enacted " that the impression of spective parties, but none of the cases

the seal of any court by stamp, should seem to have any application to the

onsidered as a comen cited by the t none of the cashe
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st,it
not le

opini

question now under consideration ex had been made, and that a proper

cept the cases of the Bank of Rochester notice thereof was being given to him .

v .Gray, 2 Hill, 227, and Russ v . Bedell. It is clear, therefore, that the defend

|ant had not full knowledge of the facts
5 Duer 462, and these cases sustain :he

at the time of making the promise and
view I liave already suggested . It |

the same is not binding upon hi:n .
seems, therefore, that it was error to

Judgment must be reversed and a

admit the certificate of protest, it not

being under seal, and the judgment
new trial ordered.

Opinion by Van Brunt, J .
must be reversed unless the defendant

is bound by the promise which he made
FALSE IMPRISONMENT. DAM

to pay after the maturity of the draft.
| AGES. MOTIVE. EVIDENCE .

Parsons on Notes and Bills, vol. I., p .

595 , lays down the rule, “ that a
N . Y . Court of APPEALS.

promise to pay after inaturity with the Voltz, respt., v . Blackmar, applt.

fullknowledge of laches is binding on Decided March 21, 1876 .

the party promising without further in an action for false imprisonment

proof of demand, protest or notice ,” | where exemplary or punitive dam

and, at page 601, he says, “ a mere
ages are claimed all the circum

promise to pay is not sufficient. Plain
stances connected with the transac

action tending to explain the motive

tiff in each case must go further and of defendant, are admissible in evi

prove knowledge on the part of the dence.

party promising of the facts.” The This action was brought to recover

certificate of protest being excluded damages for an alleged false imprison

from consideration for want of a pio ment, and assault and battery. It ap

per seal,there is no evidence in the case peared that plaintiff was the clerk of

that the draft was ever presented for defendant who resided at Buffalo, and

acceptance or protested for non-accept- had a power of attorney authorizing

ance. In considering, therefore, the him to draw checks for defendant, and

defendant's promise to pay we must, was conducting his business in New

therefore, assume that the case is pre . York City. He had been employed at

sented without any attempt to prove a fixed salary by the year, and his em

demand or protest. A failure to ployment ended under his contract

make a demand would undoubtedly Sept. 1, 1873. Defendant wrote to

be laches upon the part of the plain - him August 29, 1873, that his services

tiffs, and a knowledge of such laches would not be required another year,

must be had by the defendant at but expressed a desire that he should

the time of making the promise in remain in New York until September

order that it shonld be bindiny. The 15th . He re:nained until Sept 6th.

evidence in this case shows, not only On the 5th without plaintiff's know

that the defendant had no knowledge or authority he drew $ 4 ,000

ledge of the failure of the plain - from the bank on a check signed by

tiff's to make a demand, but, on the him with defendant's name, and de

contrary thereof, the promise wasmade posited it to his own credit, taking

at a time when he supposed that a pro- therefor a certificate of deposit, pay

per demand and protest of the draft | able to his own order. He then tele .
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graphed defendant that he had drawn cognizance. Plaintiff testified that after

a check for $ 4,000 “ my account.” De- he had taken the papers, he said to de

fendant then owed him $ 3,000 tor bor
fendant “ I shall go to Buffalo to settle

my matters.” It appeared that the
rowed money, and $800 for balance ofl.

plaintiff knew that defendantwas a man
salary. Plaintiff alleged that he drew

of wealth , and that debts against him
the check to pay for the borrowed

were collectible. The judge having
money and arrears of salary due him ,

charged that the jury were at liberty
including the whole month of Septem

to give vindictive damages, was request
ber. At the time plaintiff held defend

", ed by defendant's counsel to charge
ants note for $ 3 ,000 for the borrowed

that. “ There is no justification offered
money. Defendant cameto New York

in the case for the plaintiff's possession
immediately , reaching there on the 6th , U

of themalt-house receipts.” The court
and fonnd plaintiił at the office, and

in reference said , “ I say the private
demanded that he should return the

rights of these parties are not before
money, which he refused to do, and

" the jury ," and defen dant's counsel ex
he therefore discharged plaintiff. The

cepted .

latter went to the safe in the office and

took from it an envelop containing the
Asher P . Nichols for applt.

certificate of deposit for $ 4 ,000, some
John T . Hoffman , & William . ll .

private papers of his own and bank
Gurney for respts.

vouchers, and three negotiable ware
Held , That the facts in respect to the

house receipts for about 5 ,000 bushels
taking of the warehouse receipts were

of malt worth $50,000 representing proper to be considered by the jury as

malt, which belonged to defendant, bearingbearing upon the defendant's motive,

held in store for him in New York , and and as the charge withdrew material

deliverable on production of the re
facts tending to initigate the damages

ceipts indorsed by him . Plaintiff put
from the consideration of the jury, it

these papers in his pocket and left the
was erroneous.

office. Defendant testitied that after
Where exemplary or punitive dam

plaintiff had gone, another clerk in - ages are claimed , .
nother clerk in . ages are claimed , all the circumstances

formed him that plaintiff had taken immediately connected with the trans

the receipts and papers, and this was 6C
This was action tending to explain the motive of

the first knowledge he had of the fact.
defendant are admissible in evi

Police officers were sent for and plain dence.

tiff having returned, defendant del Judgment of General Terin , affirm

manded the papers of him , and he re - ing order, denying a new trial, and

fused to surrender them . Plaintiff tes- affirining judginent on verdict reversed

titied that he offered to return them if and new trial ordered .

defendant would receipt them to him . Opinion by Andrews, J .

This was denied by defendant, Plain

tiff was arrested and placed in a cell at
TRUSTEE . ACCOUNTING . AS. "

the station house where he remained

until the next morning, when he was
SIGNMENTOF CAUSE OF AC

* TION .
discharged on the ground that the mat

ter was of civil and not of criminal N . Y . COURT OF APPEALS.
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Helms, applt., v . Goodwill, respt. actioi.. The contract was signed in

Decided March 21, 1876. accordance with the agreement, and

The period of the performance of his the premises deeded to defendant, who

duty having pussed , and there being entered into possession of one and one

no possibility of further perfor- half acres thereof and built a house

mance, a trustee is bound to account thereon and occupied the same ; the re

for the trust estate , and is liable for
able tor mainder he mortgaged for $ 2,500, out

any loss to it by his misfeasance or

neglectful non-performance .
of wbich sum he paid the executors and

In serh case an action for an account
other debts of H ., amounting in all to

iny will lie, although no damages
es $ 2,300. Defendant did not lay out

ort raud is proven .
the land in lots or sell any lots, and the

An assignment of all claims,demands mortgage remaining unpaid was fore

and causes of action legal or equit- closed ,and the land except the one and

able, passes to the assiynee a right one-half acres sold thereunder. The

of action for an acccounting against court upon the trial found the facts

a trustee.
stated above. It also appeared that the

In 1868, H ., plaintiff' s assignor, was land upon the foreclosure sale bronght

the equitable owner of thirty acres of about $600 more than the amount of

land. The legal title was held by the the mortgage, as a conclusion of law

executors of C ., and they brought an that defendantshould pay plaintiff the

action to foreclose the contract of pur- ' value of one and one half acres of the

chase under which H . held the land, land, less the $ 100 already paid and the

and also an action to recover the value $ 200 received by defendant upon the

of certain personal property . H . em . mortgage, less 828.18 deficiency arising

ployed defendant and his partner J . as on the foreclosure sale which defendant

his attorneys to defend said action , and was obliged to pay.

they appeared and conducted the de. !
W . II. Henderson , for applt.

fense of the same. While these actions
Frank IV . Stevens, for respts.

were pending H . and said executors

had an accounting, and the latter agreed Heid , No error ; that as it was not

that if H . would pay them a certain foun ,dand did not appear, that H . knew

sum they would convey the land to him . that the deed was made abso 'ntely to

H . agreed to sign the contract of vur- the defendant with no declaration of

chase to defendant, the latter agreeing the trust therein , that by that transac

to take a deed of the premises and to tion a resulting trust was created in

hold them in trust for II . and give a favor of plaintiff, 18 N . Y ., 515 — to

mortgage to pay the executors, and lay wit : to raise money by the mortgage,

out the land into village lots, and sell with themoney to pay creditors, to pay

enough lots to pay the mortgage, and the mortgage by a sale of the lands,

convey the remainder to II.; and in con- and to pay to H . for the su, plus or re

sideration thereot defendant was to le- sidue, and thus the latter attained an in

ceive for his services, if he would build terest in the subject assigned, and de

a louse the con,one and one half acres fendant had an active duty to perform

of the land, he paying $ 100 thereon by as to that interest, and the period for

applying the same on a note given de- the performance of the duty having

tendant's firm for their services in said passed , and the possibility of fur.



358 NEW YORK WEEKLY DIGEST.

ther performance gone by, defend- by plaintiff resulting from an accident

ant was bound to account for the caused by a misplaced switch .

estate and liable for any loss to it by It had been once tried , and been to

his misfeasance, or neglectful non-per- the Court of Appeals.

formance. Quinn v. Van Pelt, 56 N . The Court of Appeals held that

Y . 417 distinguished . That de- evidence offered by plaintiff as to the

fendantwas liable to the amount found, previous intemperance of the switch

the $ 200 being inoneys belonging to man, and that this previous intemper

plaintiff, and the evidence warranted a ance was known to defendant's agents,

finding that defendant by reasonable was competent.

exertion could have sold the land so as On the present trial the same evi

save the $600. dence was offered and received , and

This action could be maintained tended to show that the conduct of de

although no damages were proven , and fendant's agent entrusted with the

although the management of the estate power of employing and discharging

had been correct, as a demand for an subordinate employees for detendant

account of equity . It was not necessary was in this instance grossly negligent.

to establish fraud . The jury were instructed that they

Also held , That an assignment by H . might give puniitive damages. De

to plaintiff of all claims, demands and fendant's counsel insisted that the ques

causes of actions, legal or equitable tion of negligence was determined, and

against defendant, passed to plaintiff a proved, if at all, without this evidence ,

right of action for an accounting in re- and the only object and tendency of the

gard to the trust estate . evidence as to previous habits was to

Order of General Term , reversing inflame the minds of the jury against

judgment in favor of plaintiff reversed, the defendants.

and judgment affirmed . Plaintiff had a rerdict for $ 7 ,000.

Opinion by Folger, J . Held , 1. That the evidence beingad

missible in degree no exception would

EVIDENCE . EXCESSIVE DAM . lie to its reception on the ground of its

AGES.
insufficient force or weight to establish

the fact of culpable negligence. The
N . Y . SUPREME COURT. GEN’L TERM , evidence being admissible, it was not

Fourth DEPARTMENT. the duty of the Judge to instruct the

Cleghorn , respt., vs. The N . Y . C . & jury to disregard it.

H . R . R . R . Company, applt. . . 2 . That the power to grant a new

Decided January, 1876 .
trial on the ground of the excessiveness

Evidenee that defendant's agent know of damages is possessed, butrarely exer

ingly employed a switchman who was cised by the Court, and plaintiff's in

intemperate and incompetent is ad - juries having been severe and having

missible on question of positive disabled her for manymonthsand may
punitive damage3. Courts rarely be permanently , the verdict should not

exercise this right to grant a new in

trial on the ground of excessive Judgment affirmed .

damages.
| Opinion by Smith J. ; Mullen , P .

This action was for damages received J., and Gilbert J ., concurring.
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PARTNERSHIP SETTLEMENT. except upon clearly proved allegations

N . Y . SUPREME Court. GEN . TERM . I of fraud ormistake.

Fourth DEPARTMENT. That the presumption in all such

Augsbury applt. v. Flower, respt. cases is in favor of the correctness of

Decided January, 1876. the accounts, and that the parties were

Where partners have settled and liqui- | possessed of ordinary capacity and in

dated their accounts Courts of Equity telligence , and competent to take care

will not open them except upon of their own interests .

clearly proved allegations of fraud | If palpable errors are charged and

or mistake.

proved , errors which are clearly the
This action is an equitable one to

result of imposition, mistake or fraud,
settle partnership accounts.

the accountmay be so far opened as to
The parties in Oct. 1859 engaged in

correct such inistake or error. The
the purchase and sale of butter, and

burthen is on the parties alleging the
during that Fall sent to New York and

error to prove it.
Boston a large quantity of butter pur

The plaintiff having failed to show
chased principally with moneys bor

that there was any fraud or mistake in
rowed for that purpose on drafts upon

the accounts and settlement, the judg .
their consignees and promissory notes

ment of the referee is right, and must,
discounted at county banks upon their

therefore, be affirmed.
joint credit and responsibility .

The referee found that in February , Judgment affirmed .

1861, the parties met for a settlement Opinion by Smith J.; Mullin P . J.

of their transactions, and that on this and Gilbert J ., concurring.

occasion the defendant stated the loss

of the partnership at about $ 4 ,000, and TESTAMENTARY CAPACITY.

also at this time sold and conveyed INQUISITION LUNACY . EVI

real estate to plaintiff, and gave other

DENCE.
security to pay his proportion of such

loss, and the plaintiff then assented to N . Y . SUPREME COURT,GENERAL TERM ,

FOURTH DEPARTMENT.
pay the debts of the firm , and released

the defendant from such debts as were Decided January 1876.

specified in a certain receipt. Searles et al, Executors, applt. v Har

The referee also found that when this vey and others, respts.

arrangement or settlement was made In proceeding to have a will admitted

or entered into the plaintiff knew , to probate, an inquisition of lunacy

or was in a situation to know , what previously found raises a presump.

tion of testator 's incapacity, which
amount the defendant had paid on the

it requires some evidence to over
partnership debts, and as there was no

come.

direct proof of mistake or fraud he dis
This is an appeal from an order of

missed the complaint.

the Surrogate of Jefferson County, re
L . J. Dorwin , for the applt.

fusing to admit a will to probate .
B . Winslow , for the respt.

Held , That where parties have settled | The appellants are executors.

and liquidated their accounts courts of Prior to testator's death, and on or

equity will not interfere to open them , |about January 1873, an inquisition of
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lunacy was found , and such inquisition dissolved. The defendants then de

found , that at its date , and for more murred to the complaint. The demur

than two years then last past, testator rer was brought on for argument at

was of unsound mind and incapable of specialterm and overruled . The plain

doing business. This date took bis in - tiff duly appealed from the order dis

capacity back to a time prior to the ex- solving the injunction, and the de

cution of the will in question . fendants duly appealed from the order

J. Mullen Jr ., for applt.
overruling the demurrer.

Hubbard & Watts for respt. Both appeals were brought on for

lleld , That such inquisition is not argument together.

conclusive evidence of the incapacity of Robert, for plaintiff's.

the testator to make a will. It is only liscock, Gifford & Dohenyj, for de.

presumptive evidence of such incapaci- fendants.

ty, but some evidence is necessary to Teld , 1, It is the settled doctrine of

overcomesuch presumption . The evid
vid- the Courts of Equity that deeds and

ence given on the hearing before the other contracts fraudulently obtained

Surrogate was insufficient for this pur
for this pur. may be set aside or ordered to be de

pose. livered up and cancelled . Te com

Order of Surrogate reversed . plaint in this action set up a proper

Opinion by Smith j. ; Mullen P . J. case for the exercise of the equitable

and Gilbert J . concurring.
power of the court, and the demurrer

to said complaint was properly over

ruled and the order should be affirmed.
INJUNCTION . FRAUD.

2. The order dissolving the injunc
N . Y . SUPREME Couri.GENERAL TERM . Ition was doubtless

FOURTH DEPARTMENT. assumption that the plaintiff had a

The Globe Mu. L . Ins. Co., respt., v proper remedy at law , and that the

Reals et al, applts. complaint did not in this view state

Decided January, 1876. facts sufficient to constitute a cause of

Equity may decree the delivery up action .

and cancellation of deedsand other. The decision upon the demurrer dis

writings procured by fraud , and

will enjoin their transfer or dispo
affirins this view of the law of the case ,

sition pending the suit. and involves a reversal of the orderdis

· This is an action in equity to set 5
solving the injunction and a restitution

aside a policy of insurance upon the or revival of the same.

| The order dissolving the injunction
ground that its possession was obtained

should therefore be reversed and the in
by frand.

At the commencement of the action
junction restored, with costs of the ap

peal and the order overruling the de
an injunction was granted restraining pea

|murrer should be affirmed , with costs
the defendant from transferring the
policy, with an order that the detend - of the appeal.

ants show cause why such injunction Opinion by Smith , J. ; Mullin , P . J.,

should not be continued. On the re- and Gilbert, J., concurring.

turn of the order the injunction was
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NEW YORK WEEKLY DIGEST. had general charge of defendant's busi

ness ; had endorsed other notes in de
Vol. 2.] MONDAY MAY 29, 1876 . [No. 16 . fendant's name, which defendant with

VILLAGE TRUSTEES. POWER out objection paid . The son lived in

TO CONTRACT DEBTS. the same house with defendant. The

N . Y . SUPREME Court— GEN 'L TERM . note in suit was a renewal of an old

Third DEPARTMENT. one. The note was once shown to de

Gamble, respt., v . Village of Wat
fendant, and he said , “ I will see to it.”

kins, applt, Henever repudiated any endorsements

Decided May, 1876.
on this, or other notes, until his son ran

away.
Village trustees have no power to con

| It was also proved, under objection,
tract debts for entertaining editors

visiting the village.
that when the note was made the son

Appeal from a judgment in favor of signed the it and then said , " I will

plaintiff for a debt contracted in enter- go and get father's name on the back . ”

a and that while he was gone, witness
taining a company of editors visiting

Watkins.
|heard him conversing with some one,

Ileld , That the defendants had no
and that he (witness ) recognized the

power to appropriate moneys for such Voice as defendants. Defendant's

purpose. (Hodges v . Buffalo, 2 Denio,
wife negotiated one of the notes, en

dorsed by the son in defendant's name.
110.)

It is said that the expenditure was There was judgment for plaintiff be

fore the referee.

repaid by subsequent editorial puffs,
| George N . Kennedy for applt.

but it is not proper for trustees to hire Wm . C . Ruger for respt.

editors for such a purpose . If it had | Teld. The referee did not find that

been shown that the editors were pau- the endorsement sued on was made by

pers there might have been some pro - the defendant, but did find that it was

priety in keeping them from starving. made by his authority. Nu direct evi.

Judgment reversed with costs. dence of his authority was given on

Opinion by Learned, P . J .; Bockes, the trial, nor was evidence of that kind

and Boardman , J.J ., concurring .
necessary to warrant the finding. AC

cording to the evilence given on behalf

AGENCY. EVIDENCE. EXO
of the plaintiff, the defendant had been

TIONS.
accustomed to assume the liability of an

VY. SUPREME COURT — GENERAL TERM endorser of a promissory note where his

Fourru DEPARTMENT.
namehad been written by liis son , and

Abel, respt., v. Seymour, applt.
he thereby adopted the endorsements

Decided January, 1576 .
so made. Ile did not deny the en

Authority by a futher to a son to en
dorsement in this cuse until after his

dorse notes, & c., need notbe erpress

ly praeil ; it may be proved by
son had absconded , but implieddly ad

implication or custom . Exceptions mitted his liability upon it. Such acts

to evidence . unexplained are conclusive against him .

This action was on a promissory (Barber v. Gingell, 3 E p ., 60) ; Ilart

note endorsed in defendant's name by förd Bank v . IIart, 3 Day, 191. Weed

his son . It was proved that the son v. Carpenter, 10 Wend , 403 ; Butler
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v . Stocking, + Seld ., 408 ; Prescott v. The Legislaturemag prescribe the forura

Flinn, 9 Bing., 19 .) The evidence of proceedings in any court, such an

given by the defendant amounted to a
act would not be limiting their juris

diction .

denial of the facts from which his assent

to the acts of his son mightbe implied, Where a first contractor fails to com

and at most only raised a question of
plete the work, and it is subsequently

completed at an increased expense,

fact on this point, and we areunable to the city cannot be restrained from

perceive any reasonable ground for dis collecting the assessment until it has

turbing the conclusion of the referee sued on the contractor's bond , for

upon it.
such increased expense.

Several exceptions were taken to the Appeal from order of the special

admission of declarations and trans- term sustaining demurrer to the com

actions with Ira B . Seymour. They plaint.

were received upon the ground that In 1868 a resolution was passed by

he was the agent of the defendantndant the Board of Aldermen of New York

in respect to the matter in contro- li
City authorizing the grading, curbing,

versy. They had no bearing on the
& c., of Seventy -seventh Street, from

case whatever, unless such agency Ninthuch agency Ninth Avenue to the Beulevard ,and

was established. It is not neces the contract was given to one Moore,

sary to decide whether the agencyther the agency who agreed to do the work for a cer

proved, included an authority to en tain stipulated price, and give a bond

dorse notes. If it did , the evidence with sufficient sureties for the proper
was competent as part of the res gesto . performance of this work. In 1871 le

If it did not, the evidence was wholly abandoned the work, which was after
immaterial, because the defendant,

wards undertaken by a second con

nevertheless, is liable upon the ground

before stated . The same remark is ap
tractor, but at an increased price.

plicable to the evidence respecting the The expense of the work was as

defendant's voice. We would not, sessed upou the property along the

therefore, be warranted in reversing in
rsing line, including that of plaintiff.

;

the judgment, even if the evidence was

erroneously admitted .
Plaintiff' seeks by this action to have

With respect to the conversation had this assessment vacated , on the ground

with the defendant's wife , it sufficiently that the proceedings were not properly

appears that it was had at his instance advertised , and the li en discharged as a

and in his behalf. cloud upon his title.
Our opinion is that the judgment

should be attiruned.
" I Also, that defendants be stayed from

Opinion by Gilbert, J. ; Mullin, P . further proceedirigs thereunder, until

J., and Smith , J ., concurring.
they have prosecuted the bond of

Moore, for the increased price which

ASSESSMENT. CONTRACTOR'S they were obliged to pay, because of

BOND . his failure to complete his contract,and

N . Y . SUPREME COURT - Gen’L TERM . until they have applied the proceeds

First DEPARTMENT.
derived therefroin to reduce the entire

Amos R . Eno, applt., v . The Mayor, assessment.

& c., respt.
Defendants demured to the com .

Decided May 5, 1876 . plaint because :
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1. This court has no jurisdiction of by “ suit or action in the nature of a

the subject. bill in equity ."

2 . That the complaint does not state There is no provision in the Con

a cause of action. stution that prevents the Legislature

Relying upon Lennon v . Mayor , 55 from prescribing the form in which

N . Y . 366, and chap. 312 laws of remedies shall be prosecuted in this or

1874, which provides that no suit or in any other court.

action in the nature of a bill of equity There seems to us to be no reason for

or otherwise shall be commenced to the distinction sought to be made

vacate any assessment or to remove a between this court and court of com

cloud upon title, but that property mon pleas in this regard . When the

owners shall be confined in their reme- legislature simply seeks to regulate ihe

dies, to proceedings under the act mode of procedure in obtaining a

amended. On these authorities the remedy, its powers are the same over

court below sustained the demurrer. all the courts of the States.

On the argument of the appeal counsel We do not think that upon the facts

urged that the Act of 1874 was uncon- shown, any right of action exists by

stitutional, as abridging the jurisdiction which plaintiff could compel defend

of the supreme court. That the court ants to sue upon the bond of the

of appeals did not really pass upon this former contractor before collecting the

subject in Lennon v. Mayor, as that assessment. To allow actions of that

case came from the common pleas, character to bemaintained would be to

which being of inferior jurisdiction subject public improvements to delays

might be limited or deprived by the and embarassments greatly prejudical

Legislature of jurisdiction in cases like to the interests of the public.

the one at bar ; but that if the act The objection to the demurrer, that

properly governs this court still the it does not raise the question of the

complaint is not demurrable since it form of the remedy does not apply.

seeks a further relief not contemplated The demurrer was in the general form ,

by the statute , viz.: that the defend that the complaint did not state a

ant be required to prosecute the bond, cause of action that was sufficient ; for

and that the form of the remedy was the statute provides , that on the facts

not raised by the demurrer. that appear in the case an action can

Irving Ward for the applt.
not be maintained in the form herein

D . J . Dean for the respt. adopted .

Order affirmed .
On appeal

Op'nion by Davis, P . J.; Brady,
Held , That this is very plainly a

1 and Daniels J. J. concurring.
“ suit or action in the nature of a bill

in equity ,” and is prohibited by the act
JUDGMENT. LIEN . SURETY .

of 1874, if that act be valid . It is a
SUBROGATION. EQUITIES.

mistake to suppose that the actdeprives

N . Y . COURT CF APPEALS.
this court of any jurisdiction. It simply

restricts suitors to a particular form of Barnes et al., respts., v. Mott, impl’d ,

proceeding in the court, to obtain reme- & c., applt.

dies which befure may have been given ! Decided March 21, 1876 .
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A bona fide purchaser withoutnotice, and Britton having become insolvent,

of real estate, upon which there is and Binninger having died, leaving no

lien by judgment, although not tech - asassets, an action was commenced against
nically surety for the judgment debt

or, occupies a similar position ,and
W . and D ., upon their undertaking.

if the judgment is stayed by an un - They were defended by defendant

dertaking on appeal, a release by the Wagner, who, in March , 1873, settled

judgment creditor of the sureties on with the owners of the judgment and

the undertaking on appeal, will ope- took an assignment of it to himself, and

rate to discharge the judgment lien
obtained a discontinuance of the action

upon the land , und supportan action

to restrain a sale thereof upon exe against the securities. A day or

cution . after, Wagner executed a release under

This action was brought to restrain seal, to W . and D .,releasing them from

by perpetual injunction the sale of a all liability on their said undertaking ,

house and lot under an execution upon and assigned the judgment to defend

a judgment recovered in 1864, againstant M ., who had an execution issued.

Britton & Binninger. Plaintiff, H . B . Addison Brown, for respt.

B ., is the present owner by a convey
W . F . Shepard , for applt.

ance from one L ., in 1873, the other

plaintiffs are the grantors to L . De
lleld , That plaintiffs, as successor in

fendant M . holds the judgment by as
interest of Burr, Britton 's grantee,

signment from defendant W . It ap
occupied the same position , and have

peared that when the judgment was
the same rights and equities he would

have had if he had continued
recovered Britton owned the premises,

and afterwards, in October , 1864 , con
to own the premises ; that plaintiff's

were not technically sureties for the
veyed the: li, subject to a mortgage

thereon , to one Burr, with full cove
judgment debtor,butoccupied a similar

u position , and were entitled to the same
nants and warranty, who paid the full

price in ignorance of the judgment, and
equities, so far as they could be admin

istered consistently with the rights of
took immediate possession. Burr died

others ; that they might, as grantees of
in 1865, having devised the property to i

the land with corenants against incum
his children , who payed off the mort

gage and conveyed them to L . in igno
brances, at any time, but for the stay of

appeal,have paid off the incumbrance,
rance of the judgment, with full cove

and had their action for the full
nants and warranty, who also paid the

full price therefor. When the proper .
amount paid (4 Mass., 627 ; 18 J. R .,

105 ; id ., 359 ; 10 Wend., 112) ; and
ty was conveyed to Burr, an appeal

from said judgment to the general term
upon payment thereof they would have

was pending, with an undertaking stay
|been subrogated to all the rights of the

ing execution . The judgment was af- !
judgment creditor, and to all the secu

Trities he held for the payment of the
firmed October 23, 1868, an appeal was

taken to the court of appeals. On this
judgment (Story's Eq. Jur., § 227; 8

Barh.,534 ; 42 N . Y ., 89 ; 17 Ves., 12 ;
latter appeal, the defendants, W . and

2 Vern., 608) ; that plaintiil's succeeded
D ., executed an undertaking whereby

all proceedings were stayed during the to the le
to the remedies the judgment creditor

pendency of the appeal. The inde . would have had against the sureties up

ment was aflirmed in January, 1973 , on the appeal; that the sureties upon

Toomi
ng

the to the

imod real.
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the appeal having intervencd as volun - Matilda has, by certain mesne convey

teers, and by their interposition got ances become vested in the plaintiffs.

time for the principal debtor , to the The life estates are given by the

prejudice of the prior sureties and of sevent! clause of the will.

plaintiffs, they must be considered in The sixth clause , however, provides

equity as any other sureties, and their that the executors shall rent this pro .

obligation enured to the benefit not
perty, and pay from the rent so received

only of the creditor , but of any and
certain specified legacies. That after

all who had become before them in any the
u in any their payment they shall pay a third of

way sureties for the payment on the sich rent remaining into the three

debts, and plaintiffs were entitled to children named. until all the trusts

benefit of their undertaking , and are completed .

the discharge of it without their con
heir con 1 The eighth clause provides that if

TI

sent, was, in equity, a dischargeof their either of said children shall die leaving

property from the lien of the undertal - ';
issue, that said issue shall stand in their

ing ( 1 W . & S., 155 ; 5 id ., 352 ; 1 P .
parents stead taking per stirpes and not

& W ., (Penn.) 395 ; 49 Penn . St., 23 ;
per capita . Detendants demurred to

58 N . Y ., 563 ; ? Vern., 60s), and they the complaint in partition on the

were entitled to the relief demanded .
ded: ground that Nicholas Cowenhaven

Judgment of general terin affirming i
m . being still alive the trusts mentioned in

judgmentof special term for plaintiffs,
the sixth clause of the will were not

affirmed .
yet completed, that until they were,

Opinion by Allen, J.
plaintiff's could not show such an in

terest as would entitle them to proceed

PARTITION.
in this action ; the possession of the

N . Y . SUPREME Court,GENERAL TERM .
whole being in the trustees, for the

First DEPARTMENT.
purpose of executing the trusts.

Chapman et al., respt., v. Cowen
Demurrer overruled .

lioven implid , & c., applts.

Decided May 5 , 1876.
Ilm . J. Sayres for the respt.

An estate in fee, not subjected to any
II. C . Place for the applt.

life estate, though subject to the pos On appeal

session of trustees, for the purpose
lleld , That although by the pro

of executing certain trusts , is a sutji.

cient possession to uphold an action vision of the will the legal title is

for partition . vested in testatrix's children , yet the

Appeal from order over-ruling de- trustees are entitled to possession under

murrer to the complaint. the sixth clause of the will as a neces

One Garretta Cowenloven died ' sary incident to the carrying out of the

seized of the property sought to be trust, and it would seem by the eighth

partitioned by this suit, and by her clause that the testatrix intended that

will devised one individed third there- the trust should continue until the last

of to each of her children, Tunis, of the three children had died. And

Nicholas, and Matilda for life , re this point is raised as an objection to

mainder to their heirs. Tunis and plaintiff": right to maintain the action

Matillir have both died. The share of for partitio :1.
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Plaintiffs are, however, seized in fee same be not in all respects full, true,

of the interests,which they claim to and correct, the said policy shall be void ,

have derived from the children of and all moneys paid on account thereof

Matilda, and their estate is subject to forfeited.” One of the questions an

no existing life estate , although , if nexed was : “ Have the parents , uncles,

the trust is valid , it may be mubject to aunts, brothers or sisters of the party

the right of possession in the trustees been afflicted with insanity , consump

for the purpose of continuing to tion , or with any pulmonary, scrofulous

execute the trusts created by the will. or other constitutional disease ?” The

Having such an estate they are, accord answer was " No." It appeared that a

ing to the views expressed by Denio brother of deceased died of consymp

Ch . J. (in 15 N . Y ., 623 ), entitled to be tion . There was evidence that the

regarded as having sufficient legal mother, one or more brothers, and one

possession to uphold their action for or more of the sisters of the deceased

partition . had been afflicted with pulmonary and

Order affirmed . scrofulous diseases, and had died from

Opinion by Davis P . J. ; Brady, and their effects .

Daniels J. J . concurring.
A . M . Bingham , forapplt.

L . A . Hayward, for respt.

LIFE INSURANCE . FALSE ANS-L Deld . That this fact, whether known

WER TO QUESTION . ACT OF to the applicants or not, at the time the

AGENT. policy was applied for it avoided the

N . Y . Court OF APPEALS. insurance.

Baker, appli., v. Home Life Ins. Co., Plaintiff proved that the deceased ,

respt. when the application was made, told

Decided March 21, 1876.
defendant's agent that she had been in

informed that one of her brothers had
A false answer in an application for

life insurance avoids the policy ,
barok the mi died of consumption . This was denied

whether the insurer know its fulsity by the agent.

or not, if the answer is a maleriul Teld , That if this brother had been

one ,. ' the only member of the family whohad
It a true answer is given by the appli

cant to the company's agent who re
died of consumption , there might have

duced the answer to writing, and in been a question of fact for the jury,

so doing modified or varied itsmean . whether the fact that lie had died of

ing, the company is estopped from consumptionhad been communicated to

challenging its correctness. defendant's agent. But the explana -

This action wasbrought by plaintiff, tion claimed to have been given in re

upon a policy of insurance, upon the gard to this brother 's death did not cure

joint lives of himself and wiſe, the lat- the vice of the warranty as to the others .

tir having died . | Also held , That if true answers were

Theapplication for insurance contained given by the applicant to the defend

thiis clause : “ It is agreed that the ans. ant's agent,who filled ont the applica

wers to the airnexed questions shall be tion and reduced the answers to writ .

the basis, and form part of the policy ing and the latter modified or varied

granted on this applicaiion , and if the the answers so as to give them a differ
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ent meaning from the answers given the store through which the light and

by the applicant, defendant would be air entered . It was proved that the

estopped from challenging the correct tenants had access to the yard and the

ness of the answers as modified , and privies. While the premiseswere in this

written by its agent ; and the ans- condition the first story was leased to

wer's nomi::ally proceeding from the in - plaintiff as a dry goods store for four

sured would be regarded as the act of years. At that time plaintiffs occupied

the insurer. (13 Wall. 222 ; 21 id ., a sture the rear of which adjoined the

152 ; 36 N . Y ., 550.) rear of the premises in euit, and it was

Judgment of general term , affirming agreed that the doors opening from the

judgment of nonsuit, affirmed . store into the hall and yard should be

Opinion by Allen , J . bricked up to make a place for shelves,

and an opening made in the rear wall

EASEMENT. LIGHT AND AIR . so as to make a communication

LEASE . between the two stores. Plaintiffs did

N . Y . COURT OF APPEALS. not use the privies in the yard as they

Doyle et al. applts., v. Lord et al., had one in their other store. On May

respts. 1 , 1874, defendants Jeased the whole of

Decided March 21, 1876 . the premises in suit for ten years sub

The lease of a building in the rear of ject to plaintiffs lease , and commenced

which is a yard , from which the the excavation complained of.

lessee receives light and air passes

the use of the yard as an appur
A . J. Vunderpoel for the applt.

tenant, and an action may be main T . D . Pelton for the respdt.

tained by the lessee restraining any lleld , That when plaintiffs took their

interference with or obstruction of lease the use of the yard passed as an

the easementso acquired .
appurtenant, and they acquired an

This action was brought to restrain
easement therein , and although they

the deferdants from excavating in a
had the doors leading from their store

yard , for the purpose of building an
into the hall and yard closed , and did

addition to certa 'n premises which had
not use the privy therein , they were

been leased by them subject to a lease
under the terms of their lease entitled

of a portion of them held by plaintiffs.
So to enjoy the light and air which passed

It appeared that in July , 1870, upon
01 in through their windows from the

the premises was a building, the lower
" yard (19 Wind., 315, 2 Sandf., 316, 10

story of which was occupied as a store,
· Barb ., 537, 19, Ohio St., 135, 33 l'enn.

and the upper stories by families. The
le St., 368, 115 Mass. 204), and that,

space cf 19 feet in the rear of the
therefore , the action wasmaintainable.

building was vacant except privies
* Judgment of general term affirming

thereon, and there was no communica
od judgment dismissing complaint re

tion with any street. There was a

hallway on the north side of the build

* versed, and new trial granted .

Opinion by Earle, J .
ing with a door at each end giving

access to the yard , and a door from
the lower story into the hall. and REMOVAL OF CAUSE TO U . S

also from the rear of the store into the
COURT.

yard , and two windo 'rs in the rear of X . Y . COURT OF APPEALS.
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Vose, respt. v Yulee, opplt. removal could not have been made in

Decided March 21, 1876 . the action as it originally stood.

Under the act of 1866 (14 U , S ., S . at Also heid , That a state court will

Large 306 ) a cause cannot be re- not oust itself of jurisdiction unless a

moved from a state to the U . S . plain case is made . The party may

Court, where there is but a single apply to the U . S . Court for a mandate

defendant.
staying proc .edings in the state court,

After trial, appeal and reversal, it is

too late to remove under the act of
and if he omits to do this he must at

1789. least show that he has strictly coinplied

A party seeking to remove a cause must with the statute, 49 N . Y ., 238.

comply strictly with the stutute . ! JudgmentofGeneral Term , affirining

This action was commenced originally judgment for plaintiff, affirmed.

against defendant and several others Opinion by Church , Ch . J .

upon a joint application in equity .

The complaint was dismissed at the
BREACH OF WARRANTY.

trial as to all the defendants, which !
MEASURE OF DAMAGES.

judgment was affirmed by the general

term and by the Court of Appeals as N . Y . SUPREME Court. GENERAL TERM ,

to all the defendants except Y ., the Turn DEPT.

present defendant, and reversed as to White v. Trustees of the Shakers.

him and a new trial granted (50 N . Y . Decided May, 1876.

369). After the remittitur had been
A religious society, given by the legis

sent down and made the judgment of
lature power to appoint trustees to

the SupremeCourt, Y . filed a petition hold its property, with right of suc

to remove the case into the Circuit cession to the trustees, are a corpora

Court of the United States under the tion , and the property of the society

act of 1866 (14 U . S ., Stat. at Large,
is liable for the contracts of such

trustees.

306 ), which provides for a removal in
Where admissions are

case the action is againstmore than one
competent

against the society on an executory

defendant, one of whom is a citizen of contract for the sale of " large Bris

a state other than the one in which the tol cabbuge " scells, there is an impli.

suit is, bronght, and as to whom a final ed warranty that the seeds sold will
determination of the controversy as to produce " large Bristol cabbades. "

him may be had withollt the presence
The measure of damages is the loss

sustained by the failure of the crop.

of the other parties.
The defendants, by their trustee , sold

Frank W . Stevens, for respt.
seeds,which , with few exceptions, pro

W . II. IIenderson , for applt.
duced worthless plants.

Ileu , That Y .being the only defend- Action brought against all the trus

ant at the time the attempted removal tees for breach of warranty

was made, the cause could not be re-i The defendants were a religious soci.

moved under the act of 1866 legally ; ety, called Shakers, whohad adopted a

it was too late to apply under the act of covenant, and among other things, by

1789 ; also that the claim in the origi- it appointed certain persons trustees of

nalaction being against all the defend- the temporalities, to transact business.

ants upon a joint liability in equity , the These trustees issued declarations of
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trust as to the manner in which they statutory fees for recording a derit,

held the property of the society . By mortgaye or other homogenennis in

acts of the legislature the legal estates
strument is illegal and voil : 101

can this result be evalled by means
were confirmed to them and their suc

of an account statel.

cessors perpetually, and power to ap - The fece of county clerk for searching

point trustees was given to the society are governed by the Revised Stritutes,

by said acts. anii not by the Act of 1940, chup .
342.

Lyman Tremain , for applt.
Fees stated and the statute construil.

E . Cowen , for respt.
The plaintiffs . testator was the

Held , That the trustees were a cor:
County Clerk of Livingston County ,

poration ,and analogous to trustees of re
and had recorded certain deeds, itc.,

ligious corporations, and that the prop
? , and made searches for defendant, and

erty of the society was liable for their
had rendered to defendant an account

contracts in the ordinary course of bus
for his services. Defendant had paid

iness. Articles of association , though
a portion of the account, and this

signed by many, may be introduced .
action was brought for the balance.

without proof of execution, where they
There was a judgment dismissing

are produced on a trial, upon notice ;
plaintiff's complaint.

and where there are subscribing wit
S . Hubbard, for the applt.

nesses they need not be called where
S . J. Bissell, tor the respt.

the party producing the instrument

claimsa beneficial interest under it. I Held , We have contined our con

On an executory contract for sale of sideration of this case to the questions

“ large Bristol cabbage ” seed , there is relating to the charges for recording

an implied warranty that the seed will deeds and those for searches. The fee

produce " large Bristol cabbages.” Evi- provided by statute for recording in

dence that seed grown on the stock of struments of all kinds is ten cents for

Bristolcabbage, though fructified by the each folio ( 2 R . S . 39 , $ 30 ), and the

pollen of red cabbage would be Bristol taking any greater fee or reward for

cabbage seed , held properly excluded . such service is a misdemeanor (id . 650 .

The measure of damage is the loss $ 5, 7). It clearly appears that there

sustained by the failure of the crop. was an overcharge in this par icular,

(Passenger v . Thorburn, 34 N . Y ., 364.) and the referee properly disallowed

Opinion by Leurned P . J.; Bockes the same. Any agreement express or

and Boardman, J. J ., concurring.
implied involving a violation of the

statutes cited would be void . Nor can

the statutes be evaded by means of an

FEES OF COUNTY CLERK FOR
account stated , for that would be only

RECORDING AND SEARCHING .
evidence of an illegal agreement,which

N . Y . SUPREME COURT, GENERAL TERM. the court cannot sanction or tolerate.

FOURTH DEPARTMENT. With respect to the fees for searches

Cartiss as Executor, & c., applt., v. the law is not so clear. We agree with

McNair , respt.
the referee that the fees for county

Any agreement, express or implied , clerks for scarches, not required in fore

to pay a county clerk more than the closure cases, are governed by the
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revised statutes, and not by the Act of " whenever in the revised statutes, or

1840, ch. 342, as was held by the late in any other statute, words importing

supreme court in Trustees, & c ., v . Van the pluralnumber are used , any single

Horn , 3 Den. 171. The title of a
matter shall be deemed to be included,

|although distributive words may not
statute, though forming no part of it , he

be used (1 Edm . St. 71). A requisition
may be resorted to for the purpose to

the purpose to search a single record is within the

of limiting its application (Bishop vildu
; duty enjoined, and the clerk may

Barton , 9 Sup. Ct. 436 , and cases cited
' charge the prescribed fee therefor. For

Jones v. Sheldon , 50 N . Y ., 477). The
searching another record, if required,

title of the Act of 1840, slews that the in
he is entitled to charge a siinilar fee,

intent of the legislature, in enacting the
and so on . Statutes musthave a reason

statue of 1810, was merely to ac
able construction in order to carry out

complish a reduction of the expenses of
the intention of the legislature. We

foreclosing mortgages, and its opera
are of opinion that the legislature in

tion should be restricted accordingly .
tended to measure the compensation of

The provision of the revised statutes
the clerk , not by the period of time

on this subject, gives to a county clerk
embraced in his search, but by the

“ for searching the records in his office,
number of years, whether the same or

or the records of mortgages deposited
different years embraced in the separate

in his office by loan-officers and com
records searched . In other words that

missioners of loans, or the dockets of
the term year was intended to embrace

judgments for each year five cents.”
the space in the records searched , and

Weare of opinion that the just in
not a period of time. Such an inten

terpretation of this language is that it
tion is more plainly expressed in the

entitles the clerk to charge for each
Act of April 11, 1853, relating to fees

year embraced in every record , which
of the Clerk of the City and County of

he is authorised to keep , and which he
New York ; but that fact doesnot shew

is required to search . It is his duty to
that any other intention should be in

provide different sets of books for the
ferred from the statute under considera

recording of deeds and mortgages ,lai
tion, or that the latter statute is not

and other papers, documents, & c.
* * plain enough. Besides, in the City of

( 1 R . 756, § 2, 376, § 53 ). The
New York the records of deeds and

right to receive a fee for perform
mortgages are kept by the register and

ing any service carries, with it the cor
not by the clerk. The statute of April

responding duty of performing the
11, 1853, does not apply to the former

service on paymentof the fee, and this
officer, or regulate his tees (Kent's

duty is enjoined upon the clerk by
char. 126 , 127, 1 R . St., 97 id ., 112 $ 4,

statute (Laws 1847, ch .470, $ 40 ,4 Edm .

2 id ., 286 S 61, 1 Edm . St. 117 ).
St. 588). The duty is “ to search the

It was suggested on the argument
recordswhen required to do so," and

that the construction we have putupon
the fee is for “ searching the records.”

the statute might lead to an al use of it
In both statutes the term “ records ” is

by the clerk multiplying the books in
used distributively. For the act con

which the records are kept, as , for ex
cerning the revised statutes, passed ample, by keeping a record of warranty

December 10, 1828, § 11, provi des deeds, añother of quit claim deeds and
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so on ; but such an apprehension is not in chief. It is a matter of discretion at

well founded. There can only be one the trial.

record of deeds,mortgages, and other Motion denied and judgmentordered

homogeneous instruments, no matter on verdict,with costs .

in how many books they may be con - Opinion by Learned, P . J.; Bockes,

tained . and Boardman, J.J., concurring.

The judgmentmust be reversed and

a new trial granted with costs to abide

the event.
PRINCIPAL AND AGENT. CON .

Opinion by Gilbert J.; Mullin P . TRACT BY SPECIALTY.

J., and Smith J. concurring. N . Y . COURT OF APPEALS.

Briggs, et al., applts., v. Partridge,

COMMISSION TO EXAMINEWIT. et al., respts.

NESSES.
| Decided March 21, 1876.

N . Y . SUPREME COURT,GENERAL TERM | Only those persons can be sued on an

THIRD DEPARTMENT.
indenture, who are named as parties

thereto .

Beebe et al., v. Winne. The doctrine applied to simple con

Decid d May, 1876 .
tracts, executed by an agent for an

Irregularities in the return to a com
unknown principal, that the princi

pal is liable thereon , cannot be ex

mission should be taken advantage of
tended to contracts under seal.

by a motion before trial.
Consent to the issue of a second com - | This action was brought to recover

mission is not a suppression of the the purchase money agreed to be paid

by and under a contract for the sale of

Both may be read in evidence, in the

discretion of the court.
eland. The contract was written, and

Motion for a new trial.
was signed , under seal, by one H ., the

Two commissions were issued on the
purchaser. There was nothing upon

part of the defendant, to examine the
the face of the agreement to show that

defendant P . was in any way connected

same person . On the trial the defend

ant gave in evidence the second, and
with or interested in the purchase . The

the plaintiff then ,under objection ,gave
covenants were between plaintiff and

H ., and the former, when he made and

in evidence the evidence taken under
executed them did not know that H .

the first .

Held , That the objection that there

was acting as the agent of defendant P .

were irregularities, should have been
It appeared that H . was acting in the

transaction under oral authority from

taken advantage of by motion ,before
P . to make the contract for him , and

the trial. Consent to a second commis- |
that P . furnished the money to make

sion was not a suppression of the first.
There was no order for suppression the paymentmade when the agreement

The evidence under the first commis
was signed . The vendor remained in

possession of the land, and no act of

sion was direct evidence on the trial.
ratification of the contract on the part

It was as if the defendant had examin

ed a witness, and the plaintiff had cross
of P . was shown.

examined him , and then the plaintiff Edward D . McCarthy for applts.

had recalled the witness and examined Wm . F . Shepard for respts.

first.
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leld , That H . was bound to plaintiff by the agents not “ contiguous " under

as covenantor upon the covenants in a clause in the policy, which forbid

the agreement, but that the covenant such manufacture “ within the building

could not be treated as, or made the or contiguous thereto ," and which also

covenant of P . Only those persons forbid its “ use for lighting ” “ unless

can be sued on an indenture who are by special agreement endorsed on the

named as parties, and an action will policy." September 12, 1873, the

not lie against one person on a cove- agents surrendered their agency of

nant which purports to have been made which fact plaintiff was ignorant until

by another. 10 Wend., 88 ; 4 Hill, after the loss occurred, and the agents .

81. continued to treat with plaintiff as

Also held , that the contract could not such agents until after the tank was

be turned into and enforced as the sim - put in . In November plaintiff put in

ple contract of a defendant, in the ab - a tank and pipes and connected them

sence of proof that hehad received any with pipes in the building, the agents

benefit from the contract,or had in any being present at the time.

way ratified it, ( 7 Cush ., 374 ,) and Monell for the plaintiff.

therefore that the doctrine applied to Muller for the defendant.

simple contracts executed by an agent Held , That a general agent may

for an unnained principal, could notbe waive by parola condition of the policy,

so extended as to apply to this case. even where the policy provides that

Judgment of General Term , affirm - the waiver must be in writing. Per

ing judgment dismissing complaint, af- mission to generate gasoline must be

firmed . taken to include “ its use for lighting."

Opinion by Andrews, J. The condition thatmay waiver must be

endorsed on the policy ,may be waived

FIRE INSURANCE . WAIVER . by a general agent. The plaintiff

N . Y . SUPREME COURT,GENERAL TERM , acted in good faith , the defendant's

Tuurd DEPARTMENT. agents gave permission to generate

Arkell, respt., v. Commerce Insur- gas, and were present when the ap

ance Company, applt. paratus was put in ; it would be un

Decided May, 1876 . just that defendant's agents should lead

A generalagentmay waive by parol a plaintiff' to an act under the assurance
condition of a policy even where the that it would not affect the policy , and

policy provides that the waiver must that
that the defendant should be allowed

be in writing.
to set up such act to defeat a recovery.

A company held to be bound by acts of
an agent after surrender of his Judgment affirmed with costs .

agency , the insured being ignorant Opinion by Learned , P . J. ; Bockes

of such surrender . and Boardman , J. J. concurring.

Action on a policy of insurance . In

the spring of 1873 plaintiff applied to
DEBTOR AND CREDITOR.

the agents of defendant at Canajo
N . Y . SUPREME COURT. GEN’l Term.

harie for permission to make gas from
First DEPARTMENT.

gasoline which was granted , provided

the tank was placed fifty feet from the
| LeviGoldenburg et al., respts., v . Ja .

I

building, that distance being deemed cob Hoffman, et al., applts .
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assig
nated

per cento
bior

his R . I., for in

reco

Decided May 5 , 1876. Hoffman & Wineburg,of Providence,

Where a third person purchases from R . I., for valuable consideration hereby

certain creditors of a failing debtor his agree with Messrs. Wineburg &

debts at a stipulated per centum , and
Brother , of Worcester, Mass., and with

takes an assignment to himself, and

such third person acts, not as agent each other to sell, assign , and trieach other to sell, assign , and transfer

for the debtor, but purely in his own unto them all our claims against the

behalf, thedebts arenot compromiseil said Hotfinan & Wineburg on their

in such manner that one creili- paving to 11s twenty -five per cent.

tor can enforce any balunce of
thereof in cash , and their notes for

the indebtedness by proving simply !

that some other creditors received twenty-nive per cent. endorsed by ti

more than himself upon the sale of said lloffinan & Wineburg at four and

his claim . eight months in equal installments,

Appeal from a judgment entered bearing date the first of July , 1873,

on the report of a referee in favor of witness our hands and seals the 12th

plaintiff. This action was brought to day of June, 1873." .

ver of Jacob Hoffman and Julius ! This agreement was subscribed by a

Wineburg , two of the defendants com
|large number, but not by all the credi

posing the firm of Iloffman & Wine
tors Wineburg & Brother paid the

burg, and transacting business in Pro
twenty-five per cent. in cash , and gave

vidence, Rhode Island , for goods sold
the notes for the remaining twenty-five

and delivered by plaintiffs to thein ,
per cent. in accordance with the agree

and also to recover against the other
ment, endorsed by said Huffinan &

defendants, Henry and William Wine
ine Wineburg ; and afterwards by an in

bure , composing the firm of Wineburg strument set forth in the case Hoffman

Brothers, Worcester, Mass., on the
| & Wineburg sold and transferred to

Winebuvo

ground that they had assumed and Wine
Wineburg & Brothers all their stock of

agreed to pay the debts of IIoffinan &
goods of every kind, nature and

Wineburg. The answer set up a description in their store at Providence,

general denial. On the trial before Rhe
efore Rhode Island, in consideration of their

the referee the following facts ap
services in effecting a settlementof the

peared :
co-partnership debts of IIoffman &

That in the year 1873 lloffinan &
Wineburg, and of obtaining the release

Wineburg being in embarassed circum
from the creditors of said firm of their

stances made an arrangement with
partnership debts.

Wineburg & Brother, who under

took with them to purchase from their
The plaintiffs were paid by Wine

various creditors their respective claims
tive claimsburg & Brother the amount of the in

against them , in consideration of the
debtedness of IIoffman & Wineburg ,

transfer to them by Hoffman & Wine- stipulated for in the agreement first

burg of their stock of roods at Pro- mentioned . It was proved on the trial

vidence. Wineburg & Brother entered that some of the creditors of Hoffman

into an agreement with various credi- & Winebrug, amongst whom two who

tors of Hoffinan & Wineburg in - had signed the agreement first above

cluding the plaintiffs , which is set forth mentioned , were paid more than fifty

in the case in the following words : per cent.; and the referee upon the

“ We, the undersigned creditors of proofhas found that all the defendants
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in this action were liable for the full Judgment reversed, new trial order

amount of the indebtedness of Hoffinan ed , costs to abide event.

and Wineburg to the plaintiff. Opinion by Davis , P . J.; Brady

Wm. Strauss, for the respt. and Daniels J . J. concurring.

C . A . Runkle, for the applt.

lleld , The transaction is one where USURY. ASSIGNEE IN BANK

a third person steps in and purchases RUPTCY. RIGIIT OF TO RE

from the creditors of a failing debtor COVER . EXCESS OF LAWFUL

his debts at a stipulated per centum , INTEREST.

and takes an assignment to himself. N . Y . COURT OF APPEALS.

No fraud is shown on the part of Wine

burg & Brothers, which would enable
Wheelock , assignee , & c., respt., v .

Lee , applt.
the plaintiffs to rescind the sale. If a

Decided February 22, 1876 .
third person is acting purely as the

An action to recover the excess of in
agent of the debtor, and takes the

terest unlawfully exacted from the

assignment for thebenefit of the debtor, bankrupt,may bemaintained by his

and that fact clearly appears, the assignee in bankruptcy , buthe must

assigninentmay doubtless be consider pay or offer to pay the loan as a con

dition precedent; he is not a bor
ed as in substance a compromise made

rower within the meaning of our
by the debtor himself ; but if he takes

statute.
the title of the debt to himself for the This action was brouobt by the

valuable consideration paid by himself, I plaintiff as assignee in bankruptcy of

so that he is at liberty to enforce it T . & Co. to recover excess of interest

himself against the original debtor the paid , within a year before the com

transaction is one of purchase and sale mencement of the action , by the bank

wherein the liability of the debtor rupts to defendant on usurious loans

passes from the original creditor to the made by him to them , and also that

purchaser, and the debt is not com - certain notes of third persons, which

promised in such manner that the had been turned out to defendant by

original creditor can enforce any T . & Co., as collateral security for

balance of the indebtedness, by proving certain usurious loans, be delivered up,

simply that some other creditors re - and that a note for $ 1, 200, given for

ceived more than himself upon the sale one of the loans by T . & Co., be de

of his claim . The proofs do not show clared void and cancelled . It appeared

that the transactions between Wine. I from the evidence that the

burg & Brother and the creditors of loaned T . & Co. by defendant exceed

Hoftian and Wineburg was in its led the amount he had received in

legal effect a compromise for the cluding the excessive interest. No

benefit of the debtors. |tender or offer to pay the balance was

We do not see any grounds upon made by plaintiff. The court found

which a recovery could be had in the usury and granted the relief asked .

this action as against Henry and Defendant's counsel requested the

William Wineburg, but perhaps facts court to find that the loan was not fully

may be shown upon a new trial suffi- paid . The request was refused .

cient to uphold a recovery against the B . E . Valentine, for the respt.

other defendants . George W . Van Slyck, for the applt.
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lleid ,error, As this factwasmaterial' tiffs that the goods were wanted for her

and had been proved without conflict nephew .

that plaintiff wasbound to pay the sum On the trial defendant was asked the

loaned as a condition to granting equit . question : “ Did you communicate the

able relief in respect to the securities fact to Mr. Perkins (ore of the plain

held by defendant, that the right given tiffs) that you had no control of the

by the statute to equitable relief with - goods in that store, and, if so, what did

out such payment is contined to the you say on that subject ? ”

borrower and within the meaning of The question was objected to on the

the statute, and that plaintiff was not a ground that it was re-opening the case ,

borrower (7 Hill 891 ; 1 N . Y ., 274 ; 2 and the objection was sustained by the

id . 131 ; 14 id . 94 , 19 id . 373 ; 1 R . S . referee.

772 ; 2 Seld . 113). Evidence was given by plaintiff's

Also held , That an assignee in bank - that after the goods were sold defend

ruptcy can bring an action to recover ant was in the store in which they were

the excess of interest unlawfully exacted for sale, and from time to time sold

from the bankrupt ; but that the right portions of them .

to recover the usurious excess does not There was jud ,ment for plaintiffs.

accrue until after the loans with lawful ! Held , The rejection of the question

interest has been repaid . (Doug. 697 ; by the referee was error. The evidence

2 J. Ch. 187 ; id . 95 ; J . R . 292 ; 50 N . offered by defendant and rejected

Y . 49 ; 14 U . S ., stat. at large, 522. would have some tendency to support

Judgment of general term , affirming her view of the case and was com

judgment for plaintiff at special term , petent, and should have been received ,

reversed and new trial granted . and to reject it on the ground of re

Opinion by Andrews, J. opening the case was an abuse of dis

cretion .

ABUSE OF DISCRETION.
Judgment reversed.

() pinion by Mullin , P . J.; Smith
X . Y . SUPREME COURT,GENERAL TERV ,Land Gilbert J. J . concurring.

FOURTH DEPARTMENT.

Smith et. al v. Neals .
RECEIVER. POWER TO BRING

Decided January, 1876.
J ACTION FOR PARTITION .

The rule that an abuse of discretion is

ground for reversal applied to a N . Y . SUPREME COURT. SPECIAL TERM .

peculiar case.
I SECOND DEPARTMENT.

This action is brought to recover of
A . V . N . Powelson, as receiver of

the defendant, a married woman, the
the property and estate of Charles D .

price of goods sold to her in 1873, to
Reeve, v. Isaac Nelson Reeve, and

be put into a store in the city of

Rochester , under the representation of

plaintiff's claim that she was about
Decided May 20 , 1876 .

commencing business of selling grocer- AA recriver appointed under supplemen

tary proceedings,may maintain an
ies , having a nephew as her clerk .

action for the partition of real estate

The defendant denied the represen in which the judgment debtor is in

tation , and alleges that she told plain terested as a tenant in common .

ARTMENT.
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But the action being an equitable one, his fees and expenses as receiver, and

the court will order its discontinu - sufficient to pay off and discharge the

ance upon the payment of the judg- Searles juqudg- Searles judgment, and enable him to

ment under which the receiver was

appointeil, together with his costs,
fully complete and discharge the duties

fecs and expenses as receiver .
of his trust, could direct that the action

In November, 1875 , John Searles re . could be discontinued , and if so paid in

covered judgment against Charles D . ten days,motion granted, if not, then

Reeve, for $ 1,000, besides costs. Chas. motion denied , with costs, and u

D . Reeve, at this time, was the owner , tion to partition to procee

as a tenant in common with others, of Opinion by barnar

an interest in real estate, subject to the

courtesy of his father. Execution hav ! LOCAL ASSESSMENTS.
ing been duly issued and returned un

5. N . Y . SUPREME Court. GENERAL Term .

satisfied, proceedings supplementary to

execution were instituted againstReeve,
FOURTH DEPARTMENT.

and terminated in the pointment of People , ex rel. Andrew J. Thompson,

plaintiff as his receiver. Such appoint- applt., v . Mayor and Common Council

ment having been duly perfe,ted,there of the city of Syracuse , respt.

ceiver obtained an order, ex part , from Decided January, 1876 .

the supreme court special terin , grant- Where a single improvementwas prop

ing him leave , to commence an action erly ordered by the city authorities,

against all proper parties for the parti
anil was let under separate contracts,

tion of said real estate.
and distinct assessments made to

meet the expense under each contract,

An action of partition was thereup which assessments were afterwards

on commenced by such receiver, against annulled , and a single assessment

the other tenants in common, and all made to meet he erpense of the whole

parties interested in the real estate .
improvement, the latter assessmentis

The matter then came up at special
valid ; that the improvement was

done under separate contracts affects

term , on a motion made by defendant
no substantial right.

D ., to set aside the order granting leave
This was a writ of certiorari to re

to bring this action on the ground that
view an assessment, & c. The writ was

a receiver cannot maintain an action of

partition, and that the court should in

granted, and this appeal is from such

order.
terfere and protect the rights of the

The object of the certiorari is to in

other parties interested in the property .
|validate an assessment for the expense

Charles G . Dill, for receiver . of paving EastGenesee street, from the

Sharp & Nanny, for defts . west side of Grape street to the east

Held , 1. That a receiver of a tenant side of Almond street, in ihe city of

in common, appointed in proceedings Syracuse .

suplementary to execution, may main - | The return made to the writ shows

tain an action 1or partition of the real that on the 23d of May, 1870, a peti

estate . tion for this improvement, signed by a

2. That the action being in equity, majority of the owners of the property

the court in its exercise of equity , upon upon the line thereof, was presented to

the receiver being paid his costs of suit, the common council ; that on the 10th
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of September, 1870, notices of such expense of separate parts of thework ,

proposed improvementwere served up. which were set aside and annulled, does

on the parties to be assessed, conform - not, in our opinion, affect its validity .

ably to the requirement of section 1, The objections of the relators seem to

title 7 of the charter; that thereafter us to be unfounded in fact. The pro

the common council entered into a con- ceedings must, therefore, be affirmed

tract for the making of a portion of with costs.

said improvement, namely : that be- Opinion by Gilbert, J. ; Mullin , P .

tween the west side of Grape street| J ., and Smith , J., concurring.

and the east side of Orange street ; and

that subsequently they entered into a MARRIED WOMAN. LEASE.

like contract for the making of the resi- N . Y . SUPREME Court. GEN. Term .

due of said improvement, and finally FourtI DEPARTMENT.

caused separate assessments to be made Eustapere, respt., v . Ketchum , et al.

in the manner provided in the charter an

to defray the expenses of the respective Decided January, 1876 .

parts of the work . The only irregular ! A married woman who signs a lease

ity complained of in the proceedings of not for the benefit of her separate es .

the common council arose from their tate or business, anıl not containing

acts in dividing tlie improvement into a claus : erpressly charging her sepa

two sections. But the separate assess
rute estate , incurs no liability .

Her contracts not for the benefit of her

ments were subsequently cancelled, and
separate estate are void .

the one under review wasmade, which

This action was brought to recover
embraces the expenses of the entire im

rent for a dwelling hone rented to de
provement frorn Grape to Almond

fendants, husband and wife. The lease
street.

Burdick & Love, for relator. for the premises contained certain cove

Ruger , Wallace & Jenny, for respt. nants, and was signed by both the hus

Held , The return is conclusive as band and wife. The honse was occu

to the facts stated in it, and must be pied by defendants and their family .

taken as true. If it is false, the rela - Defendants answer separately , and Mrs.

tors must seek their remedy by action. Ketchen sets up that she was, at the

(Haines v . Judges of Westchester , 20 timethe lease was executed, and still is,

Wend., 625 ; People v . Morgan, 65 a married woman , and that the siune

Barb., 473.) The return shows the re - was not for the benefit of her separate

quisite petition for, and notices of, the estate, & C ., & c .

proposed improvement, that the work . The judge, at the circuit, ordered a

was done under contract, and has been judgment for plaintiff.

completed. The fact that it was done J . M . Ilumphrey, for applt .

under two contracts, instead of one, af- J. P . Parker, for respt.

fects no substantial right. No legal Held , That the cominon law disabil

error in the assessment has been point ity of a married woman to make a per

ed ont, nor is it alleged that it was sonal contract remuins, except as taken

not prepared and authenticated con - away by recentstatutes .

formably to the charter . The fact that That the disability to make contracts.

it was preceded by assessments for the taken away by recent statutes only ap
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plies to two classes, viz : Those which fendant, to recover from him a large

relate to her separate estate or to her
amount of diamonds, alleged by the

separate business, and except as to such P
ob plaintiffto be of the value of $ 5 ,000

contracts made for herself, or for her ,
her Plaintiff alleges, that on the 19th

benefit, her naked personal contracts, day of December, 1868, defendant

made for herself, or for or with her hus
filed his petition in the bankrupt court

band, are absolutely void ,unless she ex
of the Eastern District of Arkansas,

pressly charges her separate estate.
sitting at Little Rock , thathe was duly

That the husband was bound to sup declared a bankrupt, and on the 14th

port his wife and family, and the cove day of June, 1871, received his dis

nants in the lease bound him only . The charge as such bankrupt. That the

lease was not taken for Mrs. K ., in her
plaintiff was appointed assignee of

separate business, or in any way for the
said bankkrupt. That at the time

benefit of her separate estate. It was
the defendant filed his schedule of as

taken byher husband to provide a hoine sesets, he omitted from said schedule

for his family, and Mrs. K . not having
the following property, to -wit : 3 soli

in such lease , or in any way expressly taire diamond studs, 1 cluster diamond

charged her separate estate with the ring and 1 pair of diamond cuff-but

payment of the rent under said lease, tons, all set in gold , valued at $5 ,000,

she is not liable . That the defendant fraudently withheld

Judgment reversed . these from the assignee. This suit in

Opinion by Smith J.; Mullin P . J.
equity is to set aside the discharge and

and Gilbert J., concurring.
recover the diamonds, or their value,

for the benefit of creditors of this

SETTING ASIDE DISCHARGE IN bankrupt. Suit was brought the 10th

BANKRUPTCY - LIMITATION. of June, 1874.

U . S . DISTRICT Court WESTERN Dis - Plaintiff alleges that he did not dis

TRICT OF ARKANSAS. cover the fraud until July, 1872.

Pickett v . McGarick. The plaintiff, among other things,

Decided April, 1876. prays that the discharge of thede

Although under the ordinary stat- fendant as a bankrupt be held void ,

utes of limitations, the rule is that and that the defendant be still respon

where the cause of action is based up. sible for his debts. To this bill in

on fraud , the statute does not com - equity defendant sets up the plea of

mence to run until it has become
me the statute of limitations, alleging in

known to the party injured by the
fraud , still, as by section 31. of the said pleil, that said supposed cause of

bankrupt act, it is postively provided action in said complaintmentioned did

that the discharge may be contested not accurate any timewithin two years

within two years after the date there- next before the exhibiting of the bill

of, this must be taken as the limit,

and the plea of the statute of limita
by of said plaintiff against the said de

tion is a good plea , in an action to eat fendant in this behalf.

aside a discharge as fraudulently ob - Nel , Section 34 of the bankrupt

tamed . act provides, that any creditor of the

This was a suit brought by the bankrupt may at any time, within two

plaintiff as assignee in bankruptoy years after the date of the discharge,

of the defendant, against the defen - apply to the court to set aside and
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amend the same, on the ground , that That such a construction is not de

it was fraudently obtained . When did ducible from the language of the law

this cause of action first accrue in a upon ,or from its intent or spirit.

case under this section; from the date With my view of the law , the plea

of this discharge or the discovery of of the statute ofliinitations will be held

the frand ? good. Judgment for defendant.

Under the ordinary statutes of linni- Opinion by Parker , District Judge.

tations, which provide that suits shall
RAISED CHECK . LIABILITY OF

be brought at a specified time after
PURCHASER AND DRAW EE.

the cause of action accrues, it has be
SUPREME COURT OF TEXAS.

come a fixed rule , that where an action
City Bank of Houston v. First

is based upon a fraud , the statute does
National Bank

not commence to run until it has be
Decided January Term , 1876.

comeknown to the party injured by
| A check for twenty dollars, drawn on

the fraud . Because it can well be said the First National Bank of Houston .

that the cause of action did not accrue was fraudulently altered and raised

until the party could avail himself of by the payee to two thousand dollars.

a remedy to enforce that cause ofaction It was purchased of him by J. &

and he could not do so until the cause
Co., who endorsed it to their agents,

the City Bank of Ilouston , who pre
of action wasdiscovered. But this sec

sented it to the First National Bank,

tionis different from the ordinary stat and it was by said bank pronounced

utts'iť limitations. It postively pro good . In the usual course of busi

vides that the discharge may be contest ness it was taken up by the First ,

ed at any time within two years after National Bank in the exchange of

tie date thereof. checks after bank hours. The City

That timemust then be taken as the
Bank thereupon gave J . & Co.

credit for the amount. The forgery

time when the cause of action accrues. was not discovered until the next

From the language of the 3tth section , month , on the balancing of the ac

and the general policy of the law , I am counts between the two banks.

inclined to the opinion that Congress
Held , Thut the National Bank was

entitled to recover the amount from
intended to limit the creditors in any

the City Bank us money paid under

case representing them to two years a mistake of fact.
from the date of the discharge, in This suit was brought by the First

which they may seek to set it aside. National Bank of Houston , to recover

This is the interpretation place upon of the City Bank of Ilouston the sum

that section by all authorities. of $1 ,950.00 alleged to have been paid

I am aware that a different construc - by mistake. A brief history of the

tion vasplaced upon this section by transaction will : necessary. On

Judge Tati, judge of the Superior February 19 , 1872, the Texas Banking

Courtof Cincinnati, in Perkins v. Gray, and Insurance Company of Galveston

3 X . B . R . 772, when he held that the issued to a stranger, claiming the name

discharge could be attacked at any of D , J . Wallace, the following check ;

time, and in any court for fraudulent $ 20 .

concealment. The Texas BANKING AND Ins. Co.

But with all due respect to the learn- | GALVESTON, February 19, 1872 .

ed judge, I think this is not good law . Pay to the order of D . J. Wallace,

e
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364.

in current funds, twenty dollars. No. much cash . When the check was pro

nounced good , the City Bank gave
ALPHONSE LAUVE, Cashier.

Johns & Co . credit for the amount and
To First National Bank, Houston .

notified them of the fact.

After its issurance this check wis
It was the custom of the Texas

fraudulently altered, so as to read as

follows :
Banking and Insurance Company, and

$ 2000 , the First National Bank of Houston to

The Texas BANKING AND INs. Co. transmit to each other, between the 1st

GALVESTON , February 17 , 1872. and 3d of each month , an account

Pay to the order of D . J. Wallace, rent, showing the transactions between

in current funds, two thousand dollars. them for the preceding month . This

No. 364. account for February had been trans

ALPHONSE Lauve, Cashier. mitted and received by the First

To First National Bank, Houston. National Bank , and entered up by its

In this altered condition the check book-keeper , before the presentation of

was, on February the 25th or 26th pre- the check on March 6th , and showed

sented to plaintiff, but the party pre- check No. 364 to be for $ 20 ,and of date

senting failed to identify himself satis- February 19th, and of course did not

factorily as the payee Wallace , and show any check corresponding to the

payment was refused. At the time, one paid . On the 3d day of April, on

Wallace was accompanied by Mr. the interchange of accounts for the

Gray, assistant teller of the City Bank, month of March , the alteration of the

who said : “ This is Mr. Wallace, or a check was discovered, or at least sus.

man of that name, who keeps an ac- pected , and after enquiry of, and hear

count with us that is under that name.” ing from the drawer , was made known

This was deemed insufficient, and Gray at once to the defendant, and the check

refusing to endorse for him , payment was examined at this time by the

was refused . officials of both banks, who detected no

On or about March 4th , the altered evidence of its hav.ng been altered .

check was purchased by C R . Johus & The facts seem only to havebeen tully

Co., a banking firm at Austin , Texas, ascertained some days afterward, after

of a party who was introduced to them a trip by the president of the National

by a person known to them , as D . J . Bank to Galveston , made for the pur

Wallace, and who in that name en pose, and personal demand for the

dorsed to them the check. They en - return of the money was not made

dorsed it to their correspondent and until April 9th . The defences set up

agent, the City Bank of Houston, for were, that the plaintiff had notice that

the purpose of collection . On the no such check had been drawn on them

morning of March 6th , the check thus at the time of the payment ; that the

endorsed was presented by the City check , prior to any endorsement by de

Bank to the National Bank, and was fendant, had been submitted to the

by the latter pronounced good, and on plaintiff and pronounced by it to be

the evening of that day, in accordance good, thereby virtually accepting the

with the custom of these banks, the same, and that upon the faith of that

City Bank endorsed the check and re- acceptation, defendant endorsed said

ceived credit for the amount as so check, and credited their correspon
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lesheen guilty of
animo

instrument,
ondant

appeale

dents with the amount thereof ; that to be seriously contended that the

by the negligence of the plaintiff, in Texas Banking and Insurance Com

failing to inform defendant that the pany was guilty of any negligence in

check was raised , all remedy against the manner of drawing the genuine

Wallace had been lost, and that by check No. 364, though there is some

this negligence, and by its acceptance , evidence in regard to the utility of a

plaintiff was estopped. It was also perforating instrument in preventing

alleged that the drawer of the check the successful alteration of checks.

had been guilty of a negligence in fail. There was a verdict and judgment

ing to use a perforating instrument, for the plaintiff, from which the de

then used by bankers. fendant appealed.

There was no evidence that the Held, The general rule is that

interchange of monthly accounts was money paid under a mistake of fact

adopted for the purpose of detecting may be recovered back, and that, too,

forgeries or alterations, or that there although the party may have had the

was any custom of bankers to refer to means of knowledge. .

such accounts before paying the checks On general principles mere negli

of their correspondents, though one gence in making the mistake is not

witness said as a matter of prudence he sufficient to preclude the party making

would do so . it from demanding its correction. Such

Everett, a member of the firın of C . negligence does not give to the party

R . Johns & Co ., testified that they receiving the payment the right to

were first advised of the check being retain what was not his due, unless he

raised by letter from the cashier of the has been misled or prejudiced by the

City Bank on April 11 ; that he at mistake. If the loss had been incurrel

once commenced search for Wallace, and become complete before the pay

but did not find him . Had he been inent,he should not in justice be per

promptly advised of the forgery, thinks mitted to avail himself of the mistake

he could have overtaken or found of the other party to shift the loss

Wallace. If he had been telegraphed upon the latter.

ahead twenty-four hours, don 't think In this case it is evident that the loss

Wallace could have got out of the had been incurred by Johns & Co .

State without his catching him ; con . when they purchased the raised check

siders his recovery from Wallace en - froin an irresponsible party . The sub

tirely lost. sequent mistake of the plaintiff, in

There is no other evidence whatever, paying this altered check to the de

as to damage resulting from the delay fendant, the agent of Johns & Co.,

to discover and give notice of the for- should not serve to shift the loss, unless

gery, unless it be the statement of the the defendant or Johns & Co.had been

cashier of Johns & Co., that he paid damaged in some way by the laches of

Wallace $ 2,000 for the check ; that plaintiff, or unless there is some rule of

Wallace was introduced by a person law prohibiting the latter from setting

whom he believed responsible ; thought up the mistake.

hey would have recourse on him ; but If the forgery had been in the signa

did not kuow that the money could be ture of its correspondent, it is well

made out of him . It does not appear settled that there is a rule of law for
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bidding the bank from setting up such the will, and before the attestation

a mistake. In such a case the mistake clauses, in a blank in the last clause

is covered by a failure on the part of the
of thewill appointing the executor ,

bank to fulfil its acknowledged duty
the signature will be regarded as a

signing at the end of the will, ac

— that is, to know the signature of cording to the provisions of the

its correspondent or customer. . statute .

But it is now also settled that this Appeal from a decree of the surro

rule does not apply to altered or raised rogate of New York county, refusing

checks ; as to which the acceptor or to admit to probate a paper alleged to

drawer is not presuned to be better be the last will and testament of John

able than the endorser to detect the Kelly. The alleged will presented for

alteration . probate was partly written and partly

If the plaintiff is estopped in this printed. The last sentence, or clause

case, it is not because of any rule of the will, before the attestation

peculiar to the mercantile law , but clause, read as follows: “ Likewise I

because the facts bring the case within make, constitute , and appoint Edward

the general principles of estoppel. It McCarthy to be executor. J . Kelly , of

is true there are early authorities which thismy last will and testament, hereby

hold a party paying a forged draft to revoking all former wills by memade."

great dilligence in giving notice . The The will had no other subscription by

modern doctrine is believed to be, that alleged testator, John Kelly, except in

as against one who passes a forged bill a blank in the printed clause, after the

or check , and especially in favor of a attestation clause, which clause made a

drawee who pays to such party on the declaration of facts, intended to show

faith of his endorsement, and in so the proper execution of the will, and

doing violates no obligation or duty, began as follows : “ Subscribed by

reasonable dilligence is all that can be John Kelly, the testator named in the

required , and when that is exercised foregoing will, & c."

and no damage has resulted from the From the evidence taken before the

delay, the right to recover is not lost. surrogate, it appeared that the testator

Judgment affirmed . said to the witnesses, taking a paper

Opinion by Gould J . from his pocket, I have drawn a will,or,

I have made my will, and I want you

WILLS. ATTESTATION OF.
to witness it. The second signature of

N . Y . SUPREME Courr, GENERAL TERM the testator, John Kelly, in the blank

First DEPARTMENT. between thewords “ subscribed ” by and

The Sisters of Charity of St. Vincent the testator ” wasmade after the at

de Paul, applts, v . Mary Kelly, Ann testing witnesses had signed their

Malony, and Margaret Doolan , respts. names to the will, and was thus made

Decided May 5th , 1876. after, and not before, he had pronounc

The attestation clauses to a will in the ed the will to be his, and after he had

precise form provided by statute, are requested the personspresent to witness

not essential prerequisites to its val. it.
ilitu , nor is the clause declaring the on the will when the witnesses were re

The first signature, J , Kelly , was

selection of the executor.
Where the simature of the testator quested to sign the paper. The ques

occurs after the disposing clause in tion presented on the appeal was,
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whether the will was signed at the end ! LIFE INSURANCE. AGENCY.

within themeaning of the statute reg
REPUDIATION .

ulating the execution and attestation of N . Y . SUPREME COURT. GEN'L TERY ,

wills. (2 R . S ., 63, Part 2 , chap. vi., Third DEPARTMENT.

art. 3 , $ 40.) Howell, respt., v. Charter Oak Life

James A . Deering, for applt.
Ins. Co., applt.

Otto Ilorwitz , for respt.
Decided May, 1876.

Ild , That if the name of J. Kelly
Authority to an agent to solicit appli

cations for life insuranc does not

can be regarded as at the end, then the
give rim authority to collect premi

requisition of the statute is compliedums.

with . The object to be accomplished The principal has a reasonable time to

by the statute was to prevent any inter
repudiate the acts of an unauthor

polation , or change, or addition, to the
ized agent, even if the death of the
insured intervenes , and he need not

testamentary part of it. Such a form tender back the premium received by

ality was not required at common law . such an agent. If he notify the

Tonnella v . Hall, 4 Coms., 145, per Jew agent of his dissent to his acts he

ett; 1 Jannan on Wills, Perkins' ed., need notnotify the insured .

114, and notes.) The policy was issued by the general

statíon clauses in the precise agent of defendants, one Stocker, and

form provided by statute are not essen- delivered to the deceased , who resided

tial pre-requisites (Conboy v . Jennings, at Watkins, in February, and remained

1 Sup: Ct. Repts., 622; nor is the clause in his possession until his death , April

declaring the selection of the executor. 27, following. It was delivered to him

The law supples theiomission of the to examine, to determine wliether he

testator to name his executor by ap- would take it. No premium was paid

with the will annexed . then . One Stone, an agent of detend

The signature J . Kelly wasin - ant, gave to C ., in April, verbal, and

tended to be that of the testator to his afterwards, and after April 18 , written

will, and his intention should not be authority to solicit applications in cer

frustrated by the accidental selection of tain towns other than Watkins. C ..

a locality to sign it, which ,thongh with - knowing the insured to be dangerously

in the spirit is not expressly within the sick , requested H . to get the premium

letter of the statute. (In the goods of of the insured. H . did so, and gave it

Woodby, 3 Law . Tr., 429. ) to C ., April 17. C . wrote to Stocker,

The disposing clauses of the will all who refused to receive the premium ,

occurred before the signature J. Kelly , and the defendant, on being notified ,

ceurs after might be reject- also refused . The premium wasreturn

ed as surplussage. The decree of the ed to the plaintiff in this action , for

surrogate should therefore be reversed , whose benefit the policy was issued.

the will admitted to probate, and letters May 6 , C . testified on the trial that he

testamentary issued to the executor was not agent for the defendant for

Watkins, nor washe such in suggesting

Opinion by Brady, J.; Davis, P . J., to H . that the premium be paid .

and Daniels, J ., concurring.
McGuire, for pltft.

IIill, for deft.

Ileld , That authority to an agent to

cl

named .
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solicit applications for an insurance did to other parties, and endorsed by them

not give him authority to collect pre- to the plaintiff before suit. They were

miums; at any rate not on policies not endorsed and delivered to ihe plaintiff

issued through him . He was a mere under an arrangement, in substance,

volunteer, and C . being unauthorized to that he should go from New Albany,

receive the premium , the defendantwas Indiana, to the city of New York and

entitled to a reasonable timeto repudi collect the notes if possible, and then

ate his acts, even though the death of account to the respective endorsers for

the insured intervened. Where a pay- the proceeds of the notes, over and

ment depends for its validity on subse above their respective shares of plain

quent acts ratifying it, it is for the plain - tiff 's expenses and the expenses of col.

tiff to show such ratification . The lection .

principal should notify the unauthor- The obvious intention of the owners

ized agent of his dissent, but need not of the notes was to put them into the

notify tbe third party . Even if he hands of the plaintiff, so that he could

ought to notify the third party , the in - |bring a single action in his own name

sured, he ought to have a reasonable upon them all, and after collection de

time to do so . If the agent was unau - duct a pro rata share of his expenses in

thorized, the principal need not tender coming to New York and of the ex

back the money.
penses attending the collection from

New trial ordered, costs to abide the
the proceeds of each note , and pay overevent.

Opinion by Learned, P . J.; Bockes the residue to the endorsers.

and Boardman, J. J., concurring.
The only question in the case was

whether this made plaintiff a party in

PARTY IN INTEREST. terested, so that he could maintain an

N . Y . SUPREME Court. GENERAL TERM action on the notes in his own name.

Wm . Man , for respt.

Horatio N . Devol, plaintiff, v. David
George II. Foster for aplt.

Barnes, deft.

Decided May 5 , 1876 . Held , The legal title of the claim

A plaintiff has a sufficient interest to sued upon is very clearly vested in the

sustain an action upon several promis plaintiff. He could receive payments,

sory notes endorsed to him for the
the give receipts, discharge the indebted

purpose of collection , such endorse

ments being madewon the underness, and in the proceeds he would have

standing that plaintiff would collect a personal interest , as he was only

the notes if possible, and then ac- bound to account tor an uncertain bal

count to the respective endorsers for ance after deducting his expenses and

the proceeds of the notes over and the costs of proceedings for the collec

above their respective shares of plain

titt's expenses, and the expenses of
tion . We think plaintiff had sufficient

collection . interest to maintain this action , and

Appeal from judgment entered on that this case comes within the princi

verdict for plaintiff. iple of Allen v. Brown, 44 N . Y ., 228 ;
This action wasbrought upon a draft Eaton v . Alger, 47 N . Y .. 345 .

and several notes. In respect to the Judement should be a thirmed

draft, no defence wasmade at the trial.
Opinion by Davis, P . J .; Brady

The several notes were originallymade
vere origmanymade and Daniels, J . J . concurring.

N . Y.
SUPREME

DEPARTMENT, v.David

A
plaintiffin action uponto him

geesta
notes

enollection , so the
foronse

collect i
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NEW YORK WEEKLY DIGEST. agreed between them that that amount

should be liquidated in the following

Vol. 2.) MONDAY JUNE 5, 1876. [No. 17. manner : £2,400 was to be paid by Naz

PRINCIPAL AND SURETY. RE- arkiewich to the plaintiffs on or before

LEASE OF SURETY BY SUR the 15th of February, 1874 ; and

RENDERING COLLATERALS. | £6 ,000 was to be paid in fully paid up

shares, or share warrants in “ E . Nazar
English High Court OF JUSTICE ,

QUEEN'S BENCH DIVISION .
kiewich & Co.” within three days af

ter the first allotment of shares in that
Polak v . Everett.

company, which Nazarkiewich was
Decided February 10, 1876.

to redeem within twelve calendar
The fact that a surcty stands by and months from the first of January, 1874 ;

sees the holier of his obligation do

something, which will discharge him .
and the redemption was to be guaran

from his contract, without declaring teed by the defendant.

that he shall consider himself dis- l It was also agreed that the book

charged if the act is done, does not debts of Nazarkiewich should be col

estop him from setting up and relying lie
ng lected by one Vispe, on behalf of

upon such act as a discharge. He is

not bound to warn the parties of the Messof the Messrs. Tampier, of Bordeaux, and the

consequences of the alteration of the plaintiff's, to be divided equally between

contract. them as collected ; the amount paid to
Any intentional act which materially the plaintiff's being applied towards re

changes the contractwithout thesure- la .
edemption of the £6,000 of shares.

ty's consent will discharge him ,

whether it was for his benefit or not. I On the same day the defendant sign

and even though he might have sus- ed a written guarantee to the plaintiff's

tained only nominal damages. Itor the fulfillment by Nazarkiewich

A surety is discharged by the credit the above agreement “ so far only as

or relcasing a security in his hands
for the principal debt, though it does concerns the full redemption of the

not go to cover thewhole of that debt, shares and share-warrants therein men

and the creditor allows the surety the tioned of the value of £6 ,000 on or be

whole value of the security. fore the 1st day of Jannary, 1875 .”

This was an action on a guarantee en- The first allotment of shares in E . Naz

tered into under the following circum . arkiewich & Co . took place on the 18th of

itances : February, 1874, but the £15,000 worth

The plaintiffs are wine merchants of shares was not transferred by

carrying on business in the city of Lon- Nazarkiewich to the plaintiff's within

don, and the defendant is a discount three days after thatevent.

broker in business in the same city. In May and June, 1874, negotiatious

In 1873, one Etienne Nazarkiewich were carried on between the plaintiff's,

had arranged to dispose of his business Nazarkiewich , and a Mr. Asser, one of

as a wine merchant to a limited liability the directors of E . Nazarkiewich & Co.,

company, to be called E . Nazarkiewich for the repurchase by Nazarkiewich of

& Co. (Limited .) the plaintifi’s share of his book debts,

At that time he was indebted to the and thetransfer of them by him over to

plaintiffs in the sum of £8,400 ; and on the company, and on the 1st of July ,

the 20th of December, 1873, it was 1874, the plaintitfs gave à receipt tu

•

l .
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Nazarkiewich for fifteen fully paid -up Issue, and demurrer and joinder to

shares in the company, of £250 each , the 7th and sth pleas.

four acceptances for £250 each of the At the trial before Denman, J ., at

company, dated the 26th of June, 1874 , the last. Michaelmas Sittings in Middle

at thirty days, four months, six months, sex, the facts above set out were proved,

and ninemonths,respectively,and £190 and a verdict for the plaintiffs was taken

in cashı, “ in part discharge of our claim by consent for the dainages in the dec

of £6,000, and provided the above bills laration , with leave to the defendant to

are paid at maturity ,we agree to re- move to enter it for him , or to reduce

lease our charge or interest in the book the damages to such sum as the court

debts of Mr. Nazarkiewich." might direct ; the court to draw all

The defendant was chairman of the necessary inferences of fact.

company, but he did not agree to the The demurrer was dropped, all the

repurchase and transfer to the company points being considered upon the ar

. f Nazarkiewich ’s book debts.
gument of themotion.

Thedeclaration in the first count set Held. We think the defendant is en

ont the agreement of the 20th of De- titled
th of De titled to judgment. It was argued that

cember, 1873 , between the plaintiffs and he was discharged as surety, and that

Nazarkiewich, and the guarantee of the wasmade out by the facts.

defendant to the plaintiffs of the same
To say that a person becoming aware

date, and averred that Nazarkiewich .
that another person is going to do some

had caused shares in the company to the
thing, which, if done, will discharge

nominal value of £3,750 to be issued
him from his contract, is therefore

to the plaintiffs, and that they had not
|bound to warn him of the consequences

been redeemed.
of his doing it, is not a tenable propo

The second count contained an addi- sition. That brings it round to the

tional averment that the plaintiffs, by question whether, on the facts, what

the authority of the defendant, assign - has taken place has had the effect of

ed their interest in the book debts to discharging the surety . Upon that it

the company. has been established for a very long

The defendant in his pleas traversed time, beginning with Reese v. Berring

various allegations in the declaration , ton , 2 Wh. & Tud. 4th ed. p . 974, and

but the only pleas material to this re- downwards, that a surety is discharged

port were the seventh , upon equitable by giving time, upon the principle that

grounds — that the defendant was dis- a creditor, whe, without his consent,

charged by the agreement between the gives time to the debtor, deprives the

plaintiffs and Nazarkiewich for the surety of his remedy, viz, to use the

transfer by the plaintiffs of their inter name of the principal creditor to sue

est in Nazarkiewich 's book debts to thi, the debtor. If that is suspended for a

company- -and the eighth , npon equi day, or even an hour, although the sure

life yrauds- -that the defendant wisty is not inju ed, and possiblymay even

discharged by the material variation have been benefitted, nevertheless it is

without his knowledge of the terms of established that that discharges the

the agreement set out in the declara - surety . Whether that is a just princi

tion . Lple is a matter it is far too late now to
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think about ; but from the time of able to the order of one C . The draft

Rees v . Berrington it has been unques" was drawn for $ 27, and after its deliv

tioned, and has been said so many times ery to the payee it was fraudulently al

that nothing but the legislature can tered to $ 2 ,750, and was afterwards

make any alteration . Now in the pres- presented to and accepted by the plain

ent case it is not by giving time, but tiff. The forged draft was sent by one

there has been an equal interference H ., of Baltimore, to A . B . & Co., of

with the rights of the surety. Hehad New York city, in a letter received by

the right to have the book debts to look them , Aug. 16 , 1869, asking for a ster

to as his security ; that right he has ling bill of exchange, at sixty days, on

been deprived of by releasing the book London , for the amount of $ 2 ,750. A .

debis by the wilful act of the plaint- B . & Co.deposited the draft on the day

iffs. Taking it as it stands here, it it was received, in defendant's bank,

seems to me the defence is made out, with other checks and drafts, and were

and the defendant is entitled to judg- credited with the amount of it. The

ment. draft was presented to plaintiffs, who

Opinion by Blackburn , J.; Mellon accepted it, payable at the Leather

and Quain, J. J ., concurring . Manufacturer's Bank . It was present

ed there and certified , and was paid by

NEGOTIABLE PAPER. FORG - said bank , through the clearing house ,

ERY. LIABILITY OF DRAWEE in regular course of business. A . B .

AND ACCEPTOR. & Co., on Aug. 16th , sent a bill of ex

N . Y . COURT OF APPEALS. change on London . for the full value of

White et al, applts., v . The Conti
the draft, to H ., by mail. Plaintiff's

nental National Bank , respt.
were not advised of drafts drawn upon

them by W .,except by the presentation
Decided March 21, 1876 .

thereof for payment, and they were
The drawees of a bill of exchange are not notified of the alteration in the draft

only held to a knowledge of the sig

nature of thedrawer ; and in accept
until October 6th , when they gave no

ing and paving a bitíwhich has been tice to defendant. The court, at the

fraudulently raised after delivery to trial, left it to the jury to say whether

the payee, they merely vouch for the defendant could have saved itself from
genuineness of the signature of the loss if it had krown of the forgery on

drawer , and may recover back from the 1961
| the 17th of August, and charged that

the holder whatever they may have
paid over the amount of the Bill as if, by relying on the acceptance and

originally drawn. payment of the draft by plaintiffs,

The holder of such a raised bill is held the defendant has lost an opportunity

to a knowledge of his own title, and of protecting itself, it was entitled to a

of the endorsements of the bill prior | verdict. The jury rendered a verdict

to his.

This action was brought to recover
for the defendant.

$ 2 ,750, and interest thereon , from Aug. Hamilton Odell, for applt.

18, 1869, received by defendantupon a Wm . Allen Butier, for respt.

sight-draft, dated Aug. 9 , 1869, drawn Held , error ; That defendant acted

by one W ., at Buffalo, on the plaintiff's upon other evidence of its rightto the

banking firm , in New York city , pay- Imoney than the statement or actions of
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plaintiffs ; in dealing with the bill and Judgment of general term , aflirming

its avails it acted upon the apparent judgment on verdict for defendant re

title and genuineness of the instru - Persed, and new trial granted .

ment, and the responsibility of those Opinion by Allen , J .

from and through whom they re

ceived it ; plaintiffs therefore owed no
ACCOUNT STATED.

duty to defendant in respect to the for

mer ; and that plaintiffs owing no duty ,
| N . Y . SUPREME Court. GEN’L TERM.

FIRST DEPARTMENT
and making nomisrepresentations could William Barker. admr.. applt. v.

notbechargeable ]with negligence which Newton
' |Newton W . Iloff, trustee, & c., respt.

could defeat their right to reclaim the
Decided May 5, 1876.

money paid , and there was no estoppel

to bar this action . ( 3 Comst., 230 ; 40
Where an account stated is plead in

N . Y ., 391; Continental Nat., Bk. v .
defence to an action, and plaintiff'

avers that it wasmadeat defendant's

Nat Bk. of Comm ., 50 N . Y ., 575, request to influencc the action of an

distinguished .) other, but without effect, and that the

Plaintiffs, as drawers of the bill, were accounts were in fact still open , it

only held to a knowledge of the signa
should go to the jury as to whether

ture oftheir correspondents,the drawers;
the account was in fact still open .

that by accepting and paying the bill |
Appeal from judgment dismissing

they only vouched for the genuineness the complaint at special term .

of such signatures, and were not held ! Plaintiff's intestate , Smith Barker,

to a knowledge of a want of genuine- Ihad for some years been executor and

ness of any other part of the instru - trustee of one John Peuiz . In June,

ment, or of any other names appearing 1872, said Smith Barker died , leaving

thereon ; or of the title of the holder. the estate of Peutz largely indebted to

(9. M . & W ., 54 ; 46 N . Y ., 77 ; 10 him for moneys expended in its behalf,

Wall., 604 ; 18 id .. 604 ; 4 Comst., 147.) commissions, & c . Subsequently defend

That defendant is held to a knowledge ant was appointed trusteeof said estate.

of its own title , and the genuineness of This action is brought to recover said

the indorsements , and of every other indebtedness. The answer, by way of

part of the bill other than the signature defence sets up an account stated , sign.

of the drawers within the general prin - ed by plaintiff, as adıninistrator, & c ., of

ciple which makes every party to a prom - the Peutz estate . Plaintiff replies that

issory note or bill of exchange a guar after thedeath of the intestate, and be

antor of the genuineness of every pre- fore the appointment of another trustee,

ceding indorsement, and of the genu. the accountwas prepared at the request

ineness of the instrument. ( 15 N . Y ., and with the assistance of defendant,

575 ; 40 Id., 456 ; Story on Notes, SS who dictated the same. That defend

135 , 379– 381.) The presentation of ant prepared it for the purpose of in

the bill, and the demand and receipt of ducing one Townsend to quality as

the money thereon were equivalent to trustee of Peutz 's estate, as Townsend

an indorsement. The drawees had a
|had refused to qualify until he knew

right to act upon the presumptive own.

ership of the defendant as the apparent
|how the ai'counts between the two es

holder.
tates stood. That as an inducementfor



NEW YORK WEEKLY DIGEST. 359

paid .

his signing it, the defendanthad prom -| A promissory note, actually madeand

ised that there should be a full account signed in the city of Washington ,

but dated at Leavenworth , in the
ing, so soon as a trustee should be ap

State of Kansas, and sent to the Sec
pointed. Townsend eventually refused ond National Bank of Leaven

to qualify, and defendant was appointed worth , and by it discounted , is to be

trustee instead. governed as respects a question of

At the trial the complaint was dis usury by the laws of Kansas.

missed , and judgmeilt rendered for the To take out interest in advance on dis

counting a note by a bank is notusu
defendant on the pleadings.

rious.

Rowan & Hehn, for applt.
A contract for a loan of money at a

George Hill, for respt. rate of interest which is legal in the

On appeal place where the contract is made,

Held , That the account appears to though themoney is to be repaid in

have been made in accordance with de a State where the rate of interest is

fendant's wish , in order to induce Mr.
lower, is notusurious, provided it be

not a more device to evade the laws of

Townsend to qualify . This object be
the State where the money is to be re

ing known, it was wrong in plaintiff to

have assented, but yet, in fact, it did no
The action in this case was brought

wrong to Mr. Townsend, because he did by plaintiff as holder of a promissory

not qualify .
|note made by the defendants, Smoot

Plaintiff does not seek any benefit
and Pomeroy, bearing date on the 27th

from the arrangement, made in refer- of November, 1873, for $ 7 ,000 , which

ence to Mr. Townsend, or to urge any note was made payable to the order of

claim or demand which was not reserv
the defendant, Darling, at the Second

ed between him and defendant when
National Bank, Leavenworth , Kansas,

that arrangement was made. His claim , with 12 per cent. interest until paid .

if it realiy exists, is in nowise connect
This note thus made and endorsed was

ed with , nor does it grow out of this transferred by indorsement to theplain

arrangement, and therefore the maxim , tiff.

" That where one of two wrongdoers. The cause was tried at the circuit

seeks an advantage from the unlawfulcourt, and resulted in a verdict for the

combination, the defendant is in the plaintiff.

better position,” does not apply. Sometime before 1873, Smoot, one

The issue presented, as to whether in of the defendants, obtained a loan from

fact, the accounts are still open , should the plaintiff. (Second National Bank ,

have been tried . Defendant was not
Leavenworth , Kansas,) of $ 20,000. ·

entitled to judgment on the pleadings. This loan of $ 20 ,000 from the bank

Judgment reversed .

Opinion by Brady, J.; Davis, P . J.,
was secured by the promissory notes of

and Daniel, J ., concurring . Smoot and Pomeroy,

These notes were given , one for $ 8,

USURY. DISCOUNT. |000, one for $ 7 ,000 and one for $ 5 ,060,
SUPREME COURT, DISTRICT OF COLUMBIA . were made payable on time, executed

GENERAL TERM .

The Second National Bank of Leav
and sent from Washington, D . C., to

en worth v. Samuel Smoot and others. the bank in Kansas ; and the bank paid

Decided January, 1876. to the defendant, Smoot, the proceeds
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of these notes, less the discount for the much less per annum than the rate al.

time they had to run ,atthe rate of 12 | lowed by the law of Kansas.

per cent. per annum ; the rate of inter - 2 . That by the arrangeme: t entered

est agreed upon in the notes was 12 per into by which the discount was taken

cent. per annum after the maturity of out of the proceeds of these notes,

thenotes until paid. Twelve per cent. whether of original or renewals, the

per annum being the highest rate of in - contract was usurious.

terest allowed by law to be taken for 3. That some one or more of the re

the loan of money in the State of Kan - newal notes were made payable in the

sas. These notes not being paid atma- city of New York, in which State the

turity, some or all of them , new notes | law allowed , upon contracts made by

were given in renewal, and the new its citizens to be performed within the

notes secured the payment of the State , a rate of interest not to exceed

amount due, including principal and | 7 per cent. per annum .

interest, at the rate above mentioned. Held , No valid contract was made

Thuswent on the dealings between for this loan of $ 20,000 , until the notes

Smoot and the bank until all of the offered as a security for its payment

loan of $ 20,000, and interest thereon were accepted by the plaintiff, and the

was paid , except a note for $ 7 ,000, money advanced upon them .

dated the 27th of November, 1873, To take out interest in allvance, is

payable 90 days after date at the bank discounting a note withont regard to

in Kansas,made by Smoot and Pome- the rules of rebate or discount, and

roy and indorsed by the other defend- there is no distinction between bankers

ant, Darling, upon which note this suit and others.

is brought. That a contract for a loan of money

The plea interposed was the general at a rate or interest which is legal in a

issue. Under that issuewas attempted State where the contract is made and

to be tried whether, if the loan was not where the loan is to be advanced ,

usurious in its inception, it did not be- though the money is to be repaid in

comeso by the arrangements that were a State where the rate of interest is

made on the renewal of the various lower, is not usurious, provided it

notes that were given. be not a mere device to evade the

The defense relied mainly on three laws of the State where the money is

propositions : to be repaid .

1. That the notes given to secure The judgment of the court below

the original loan of $ 20,000, being ac- must be affirmed with costs .

tually made and signed in this city and Opinion by Olen , J.

sent to Bank of Leavenworth, and by

it discounted, it was a contractmade in SALE .

Washington , and not in Kansas, and N . Y . SUPREME Court. GENERAL TERM ,

that the law upon the subject of usury
First DEPT.

in this District must govern this con

tract of loan , instead of the usury laws.
Alexander et al., applts. v . Fowler,

of Kansas, the rate of interest author-, respt.

ized to be contracted to be paid being Decided May 5 , 1876 .
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An exact meeting of the minds of the respect to the lard , he delivered the fol

parties with reference to all its terms lowing instrument to the plaintiff.

and incidents is necessary to consti- “ St. Louis , Mo., February 17, 1872.

tute a contract of sale.
“ I have this day bought of Messrs.

Appeal from an order on the trial of
A . & C . for accountof Messrs. Fowler

the cause dismissing the complaint and
Bros. of New York, 700 tierces of

directing that the exceptions be heard |
Kizer & Smith prime steam lard , de

at first instance at general term .
livered on cars at Keokuk, Iowa, at

Action to recover damages for the
the option of the buyers during all of

breach of an alleged contract for the
March , 1872.

purchase of 700 tierces of lard by the
“ Quality to be standard as per rules.

defendant's failing to accept and pay of the St. Louis UL,
Pay of the St. Louis Union Merchant's Ex

for the same.
change, and in good new wooden bound

The complaint was dismissed at the
tierces. Tares actual.

close of plaintiff's evidence on the fol
“ Terms cash on delivery. At the

lowing grounds .
rate of 9 cents per pound.

That upon the proof there was no lº
| “ Brokerage 1 % payable by the buy •

evidence of any contract such as al ers.

leged in the complaint for the purchase “ M . C . D .

of the lard , or of any contract that was “ Broker.”

valid under the statute of frauds. Across the face of this was written

The following facts appeared on the the words “ Accepted . A . & C .”

trial: This instrument or a duplicate of it

The defendants, Fowler Bros., ap - was sent forward to Fowler Bros. for

plied to one M ., a broker, in New York their acceptance, but they refused to

city to purchase lard for them . Al- accept it.

most immediately thereafter defendants The lard was in the warehouse of

received the following instrument from Kiser & Snith,by whom it was manu

him : factured, at Keokuk, Iowa, and re

“ Bought for account of Fowler |mained there all through the month of

Bros., in St. Louis, (through M . P . March, ready, as the evidence tended

Drysell,) (700) seven hundred tierces to show , to be delivered to defendants

prime steam lard, brand Ruddick Kizer by plaintiff in compliance with the

& Co., 9 cents per pound . termsof the instrument made by D .,

“ Deliverable buyers option . and accepted by them .

“ March 31st, 1872. Defendants never recognized any ob

“ Buyers in St. Louis. Iligations as resting upon them by force

“ G . M . M ., of that agreement.

“ Broker.” Afterwards D . procured the lard to be

About the sametime M ., the broker, delivered to the R . R . Co. at Keokuk ,

in New York, telegraphed to D . in St. Iowa, which gave bills of lading there

Louis, who was connected with him in for, and the bills of lading, with a sight

business.
|draft, were forwarded to defendants for

When the broker in St. Louis re - acceptance . Defendants refused to ac

ceived notice by telegraph of the trans- cept the draft. The lard was retained

action of M . and the defendants within the warehouse at Keokuk.
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In themean time the price had fal- TOWN BONDS. BONA FIDE

len 1 cent per pound . HOLDER . ESTOPPEL .

E . N . Taft for applt. U . S . SUPREME COURT.

C. Van Santvord for respt. George 0 . Marcy , plff. in error v.

The Township of Oswego, in the county
On appeal.

Held , That a comparison of the in - lin error.
of Labette, and State of Kansas, deft.

struments above set forth shows, as we

think, quite clearly that there was no
Decided May 1, 1876 .

contract between the plaintiff and the Where legislative authority has been

defendants. ' given to a municipality to subscribe

for the stock of a railroad company,
The instruments executed by the re and to issuemunicipal bonus in pay

spective brokers are different in mate ment of the subscription , on the hap

rial respects. The one delivered to de- | peningof some precedent contingency

fendants represented a purchase in St. of fact, and where it may be gather

ed from the legislative enactmentLouis of 700 tierces of prime steam
that the officers or persons designated

lard - brand Ruddick Kiser & Co..
to execute the bondswere invested with

Termsof payment by sight draft ac power to decide whether the contin

companying bill of lading , this sight gency had happened , or whether the

draft would of course be payable in fact existed which was a necessary

New York . precedent to any subscription or is

sue of the bonds, their decision is
The instrument delivered to the

final in a suitby the bona fide holder
plaintiffs represented a purchase for ac of the bonds against the municipal.

count of defendants of 700 tierces of ity, and a recital in the bondsthat

Kiser & Smith, prime steam lard, de the requirements of the legislative act

livered in the cars at Keokuk , Iowa, have been complied with is conclu

sive.
quality to be standard as per rule of

St. Louis Merchant's Exchange. In error to the circuit court of the

There was a difference in the instru - |United States for the district of Kan

sas.
ment as to the place of delivery, the

quality as expressed in the instrument At the trial in the circuit court the

and the termsof the payment, and it plat and it plaintiff proved by competent evi

cannot with truth be said that in re dence thatthe bonds, coupons ofwhich

spect to these particulars, thatthere was were declared upon, were part of a se

ever any agreement or meeting of the
ries of bonds for one hundred thousand

minds of the parties.
dollars, voted and issued by the town

ship , and that they were so voted and
Wethink that the court below was

issued in strict compliance with an act
right in holding that there was no con.

of the legislature of the state , approv
tract that could be enforced, and that

ed February 25 , 1870, unless they were
the defendants were entitled to judg

voted and issued in excess of the amount
ment with costs .

authorized by the act. It became,there
Judgment affirmed.

fore, a question whether, in this suit,
Opinion by Davis P . J.; Brady,and brought by a bona fide holder for value

Daniels J. J . concurring.
to recover the amount of some of the

coupons, it could be shown,as a defense
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to a recovery, that at the time of vo- February 25, 1870 . (Laws of Kansas,

ting and issuing the series of bonds, 1870 , p . 189.) The first section enact

the valne of the taxable property of the ed that whenever fifty of the qualified

township wasnot, in amount, sufficient voters, being freeholders, of any muni

to authorize the voting and issuing of cipal township in any county should pe.

the whole series, amounting to onehun - tition the board of county commission

dred thousand dollars. ers of such county to submit to the

The bonds to which the couponswere qualified voters of the township a prop

attached contained the following re - osition to take stock in the name of

cital : “ This bond is executed and is such township in any railroad proposed

sued by virtue of and in accordance to be constructed into or through the

with an act of the legislature of the township , designating in the petition

said State of Kansas, entitled “ An act (among other things) the amount of

to enable municipal townships to sub- stock proposed to be taken , it should be

scribe for stock in any railroad, and to the duty of the board to cause an elec

provide for the payment of the same, tion to be held in the township to deter

approved February 25th , 1870,' and in mine whether such subscription should

pursuance of and in accordance with be made : provided that the amount of

the vote of three-fifths of the legal vo bonds voted by any township should not

ters of said township of Oswego, at be above such a sum as would require

special election duly held on the 17th a levy of more than one per cedit. per

day of May, A . D . 1870,” Each bond annum on the taxable property of such

also declared that the Board of County township to pay the yearly interest.

Commissioners of the county of Labet- The second section directed the board

te (of which county the township of of county commissioners to make an

Oswego is a part) had caused it to be order for holding the election contem

issued in the name and in behalf of plated in the preceding section , and to

said township , and to be signed by the specify therein the amount of stock

chairman of the said board of county proposed to be subscribed , and also to

commissioners and attested by the coun- prescribe the form of ballots to be

ty clerk of the said county, under its used .

seal. Accordingly each bond was . The fifth section enacted that it

thus signed, attested and sealed . The three tifths of the electors, voting at

bonds were registered in the office such election should vote for the sub .

of the State Auditor, and certified scription, the board of county commis

by him in accordance with the provis- sioners should order the county clerk to

ions of an act of the legislature. His make it in the name of the township,

certificate on the back of each bond de- and should cause such bonds as might

clared that it had been regularly and le- be required by the terms of the vote

gally issued ;that the signatures thereto and subscription to be issued in the

were genuine, and that it had been dn - name of such township , to be signed by

ly registered in accordance with the act the chairman of the board and attested

of the legislature. by the clerk , under the seal of the

The act under which the bonds pur. county.

port to have been issued, was passed | Held , These provisions of the legis.
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lative act make it evident not only that subscription. These are all extrinsic

the county board was constituted the facts, bearing not so much upon the

agent to execute the power granted, but authority vested in the board to issue

that it was contemplated the board the bonds as upon the question whether

should determine whether the facts that authority should be exercised .

existed which,under the law ,warranted They are all, by the statute, referred to

the issue of the bonds. The board was the inquiry and determination of the

to order the election, if certain facts board ,and they were all determined be

existed ; and then the board, and fore the bonds and coupons came into

it only, was to decide whether the the hands of the plaintiff. He was,

things precedent to the right to order therefore, not bound , when he purchas

an election were actual facts . No other ed, to look beyond the act of the le ris

tribunal could make the determination, lature and the recitals which the bonds

and themembers ofthe board had pecu- contained .

liar means of knowledge beyond what . The judgment of the circuit court is

any other person could have. reversed , and a new trial ordered .

The order for the election, then, in - Opinion by Strong, J.; Miller , Davis,

volved a determination by the appoint- and Field , JJ., dissenting.

ed authority , that thepetition for it was

sufficiently signed by fifty freeholders EXECUTOR’S COMMISSIONS.

who were voters ; that the petition was N . Y . SUPREME COURT. - GEN 'L TERM .

such an one as contemplated by the law , FIRST DEPARTMENT.

and that the amount proposed by it to
Ireland, applt. v . Corse et al., respts.

be subscribed was not beyond the limit
Decided May 5 , 1876 .

fixed by the legislature ; the subse .

quent issue of the bondscontaining the
Where an executor is allowed by the

termsof the will 6 per cent, commis

recital above quoted , that they were is
sion for all money collected by him ,

sued “ by virtue of and in accordance the term collection will be construed

with ” the legislative act, and in “ pur in its strict and distinctive sense, and

s !!ance of and in accordance with the
willnot be held to includemoneys re

vote of three- fifths of the legal voters
ceived by the executor as the proceeds

of a sale of property belonging to the
of the township,” was another deter

estate, unless it plainly appears that

mination not only of the result of the such was the intention of the testator.

popular vote , but that all the facts ex- Appeal from a decree of the surro

isted which the statute required in or- gate of New York County, at a final

der to justify the issue of the bonds. accounting of the executors of the es

The existence of sufficient taxable tate of Andrew L . Ireland, deceased .

property to warrant the amount of the The only question raised on the ap

subscription and issue was no more espeal is with reference to the allowance

sential to the exercise of the authority by way of commissions, to John B . Ire

conferred upon the board of county land,one of the executors named in the

commissioners than was the petition for will of Andrew L. Ireland , deceased .

the election, or the fact that fifty free. The fourteenth clause of the said will

holdershad signed , or that three-fifths provided as follows : “ I hereby nomi

vi the legal voters had voted for the nate and appoint John Corse, Esq.,my
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grand nephew , Wm . Jenkens, Esq., and testator did not intend by the provision

John B . Ireland , Esq., executors and in question, to give to appellant 0 per

trustees of this mysaid will, and I fur- cent. of the proceeds of his entire es

ther direct that John B . Ireland shall tate, but to give that sum upon such

receive 6 per cent of all moneys collect collections as should be made by him ,

ed by him .” using the word collection in its strict

The testator died seized of a large and distinctive sense. In other words,

amount of realestate,and also possessed in providing for a sale of his property ,

of personal property appraised atabout and its conversion into money, by his

$ 349,000 . The will directed that the executors, for the purpose of carrying

real and personal property be converted out the provisions of his will, he did

into money. Appellant claimed that not intend that the act should be re

hewas entitled to 6 per cent. of all the garded as a collection entitling appel

proceeds of such conversion , under the lant to 6 per cent. of the proceeds. The

14th clause of the will above quoted. accounting for the $ 5,800,which the ap

Appellant had, prior and up to the pellant had before collected , as agent,

death of testator, been his agent for and which he was bound to make for

the collection of rent, & c., receiving thatmoney, was not a collection within

therefor the sum of 7 per cent. commis- the 14th clause of the will There was

sion on all rents collected . He had in also , at the time of testator 's death ,

his hands, as appears by the testimony, $ 1 ,200, which he had collected and de

at the time of such death, the sum of posited in the bank to his credit. It

$ 5 ,800, and in the bank $ 1,200. The would seemn this sum was in his hands,

auditor, to whom the accounts were re so as to be chargeable against him as a

ferred , found, as one of his conclusions debt owing by him to the estate, only

of law , that the testator did not intend deposited to his credit.

that the commissions should apply it It deposited to the credit of the tes

any money except that arising from tator, as itmay have been , the bank be

collections actually made. The appel came indebted to the estate, and if the

lant claims that he is entitled under appellant subsequently collected that

the 14th clause to 6 per cent. of the en - sum from the bank , he would properly

tire estate, real and personal— the pro- be entitled to the 6 per cent for its col

ceeds of which came into his hands, in lection . It was the duty of the appel

lieu of his commissions, under the stat- |lant to have plainly shown what the

ute. Theauditor reported that he was facts were with reference to these de

unable to determine from the papers be posits ; and in the absence of proof

fore him the precise amount which was that the deposit was in the name of the

acted by the executor. John B . Ire- |testator, it is proper in this appeal to as

land, and forwhich he should receive a
sume that it was in appellant's own

name.

commission of 6 per cent.
He did not present such evidence to

No such claim was allowed by the the auditor or the surrogate as show's

the surrogate in his decree.
|his right to the 6 per cent. upon any

On appeal
specific collection made by him , if any

Held . That the construction given to
were so made.

Decree affirmed .

the 14th clause of the will by the sur- Opinion by Daris, P . J.; Brady and

rogate is substantially correct; that the Daniels, J.J., concurring.
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MORTGAGE. EVIDENCE . Tplaintiffs, by which the mortgagor de

N . Y . SUPREME Court,GENERAL TERM . clared “ that the said bond andmortgage

First DEPARTMENT. were executed for a good and valuable

Dinkelspiel, et al., applts. v. Franklin
consideration, and that the entire prin

et al, respts.
cipal sum of $ 6 ,000, and the interest

thereon from June 24, 1871, now re

Decided May 5, 1876 .
mains unpaid on account thereof, and

The finding of a justice at Special

Term of a fact entirely outside of
hat the same is a good and valid lien

the issues raised by the pleadings is upon said premises, for the whole of

error sufficient to reverse the judy- said principal and interest as aforesaid ,

ment, especially when such findings and that there is no counter claim or

mighthave influenced such justice in offsetagainst said bond and mortgage,

his finding of a subsequent conclu - or any defense thereto , in law or equity."

sion of law .

A certificate signed by a mortgagor
| The broker employed by Windle to

making certain declarations with make the sale was called as a witness,

reference to the validity of the mort. and after stating his employment by

gage is no estoppel as against the him , he was asked the question :
mortgagor, where it is not taken in " What did he state with reference to

good faith , and placing reliance on .

its statements, and evidence is always
the mortgage as to its validity and

admissible to show whether it was 80 character ?"

taken . This question was objected to and

Appeal from judgment at special excluded , and plaintiffs excepted . The

term in equity.
plaintiffs were themselves called , and

Action of foreclosure. Defense, were asked respectively whether at the

usury .
time of the purchase they believed the

The execution of the bond and mort- mortgage to be good . This was ex

gage by the respondent, was admitted cluded, and plaintiffs excepted.

by the answer, in the allegation which They were severally asked whether

precedes each defence set up in answer. they relied upon that statement in mak

namely , that the bond and mortage set ing the purchase. This was excluded.

forth in the complaintwere madeby the They were then asked whether they

defendant, and were by her delivered would have taken the bond and mort

to James B . Windle, without any con - gage and would have paid therefor un

sideration whatever, and for the pur- |less the certificate
less the certificate had been furnished ,

pose of enabling him to borrow money
which was excluded . ..

thereon for the defendant. | To these several exclusions excep

The justice who tried the cause , tions were duiy taken.

found as a fact that the bond and mort- / On appeal.

gage were obtained by the mortgagee M . L . Townsend for applt.

fraudulently , and that the same were Dudley Field for respt.

for that reason invalid . Held , That the fivding ofthe learned

On the trial, a certificate purporting justice to the effect that the bond and

to have been executed by the respond - mortgage were fraudulently obtained

ent during the negotiation for , and be- by the mortgagee, and were, for that

fore the purchase was made by the reason, invalid , is in direct conflict with
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the pleadings, and was not, we think, could the evidence have justified such a

supported by the evidence. For this finding .

reason alone we think thatthe judg- We think that the fudgment cannot

mentougl.t to be reversed and a new be sustained upon any principle of law

trial granted. for equity.

Because it is impossible to say that Judgment reversed .

the justice was not influenced by his Opinion by Davis, P . J.; Brady

findings upon that question in reaching cu Daniels J . J. concurring.

his second legal conclusion , “ that the

bond and mortgage were void and FORWARDER’S LIABILITY.

should be given up to be cancelled .” N . Y . COURT OF APPEALS.

Held further , That the exclusion Stannard et al., respt. v. Prince ,

of the evidence sought to be adduced applt.

by thevarious witnesses above mention . Decided February 25 , 1876 .

ed, was error.
A forwarder who does an act in good

It was qnite competent to show what faith , which results in a loss of the

statement Windlemade to the broker goods forwarded , is not liable to the

whom he employed to raise money uplo
consignee by whom he wasemployed.

on the mortgage, with reference to its This action was brought to recover

validity and character, because these freight advanced upon a cargo of mar

statements, if repeated to the purchas- ble belonging to defendants. It ap

ers as part of the negotiations,may be peared that in 1865 plaintiff's were do

properly regarded as the declarations ing business as forwarders in the city

of the respondent's agent, made in the of Troy, and that they received a car- .

course of a negotiation , as part of the go of marble consigned to their care at

res gestae .
Troy, and directed to defendant at

It is also very clear that the plaintiffs
Hi Philadelphia . In November, 1865, de

were at liberty to show that they acted
fendant employed plaintiffs to secure

in good faith in making the purchase
vessels at Troy for the marble, to pay

of themortgage, and believed the cer
the railroad charges on it, load it on the

tificate to have been given in good
pod vessels, and generally superintend and

faith and to be true.
facilitate its shipment. He wrote to

plaintiffs : “ I do not mean to limit

Such a certincate isno estippelwhere you in the freight so as to prevent ship

it is not taken in good faith and placing ping in good season * * * and

reliance upon the correctness of its |
will expect you to do the very best you

statements , and the party who receives
can forme in the way of freight, dis

it upon such a purchase as this cannot
patch,” & c.

use it as an estoppel if he himself did
Plaintiffs employed the captain of a

not in good faith believe its contents
canalboat to take the marble to Phila

and rely upon its assertions.
delphia , and shipped it at Troy, De

Of course a certificate fraudulently cember 14. On the 16th plaintiffs

obtained from the mortgagor could not learned that the boat was detained at

act as an estoppel against her, but this Albany, and on going to ascertain the

court does not find any such fraud nor cause, there found that the proprietors
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REME

of the only towing boat company it JURISDICTION . BANKRUPTCY.

was then practicable to employ, de

clined to take the boat unless the cap - l S . N . Burbank, tutrix of the heirs

tain would pay an old bill for towing lof Thomas S . Burbank, deceased ,

of $ 75 , and $ 100 in advance for towing
applt. v . Edmond B . Bigelow , W . W .

the boat at that time, and that the cap.
P ; | Bigelow , George W . McDaugall, as

tain had agreed to do this, and had
" signee in bankruptcy of Edmond B .

gone home to procure the money.
Bigelow , respt.

Plaintiffs advanced the $ 175, and the
Decided April, 1876 .

boat was put into the tow by the em

ployees of the company in the plain
U . S. Circuit Courts may exercise the

jurisiliction conferred upon them by
tiit' s presence, and in turning around, the bankrupt act whenever it obtains

in consequence of the improper man jurisdiction of the parties irrespect

ner in which the boat was attached , it " ive of the district in which the de.

was injured and sunk. cree in bankruptcy wasmade.

Defendant claimed that the transac- Appeal from the circuit court of the

at Albany changed the liability of United States for the District of Loui

plaintiffs, and that they there assumed siana.

the carriage of the goods and the re. The appellant is the widow and exe

sponsibility of carriers. cutrix of Thomas S . Burbank, deceased ,

Smith , Furman & Cowen for respts. late of New Orleans, and tutrix of his

Irving Browne for applt. |minor children . She was complainant

Held , That plaintiffs acted as for- below , and filed her bill on the 8th of

warders simply . Story on Bail, $ 144 ; February, 1869, against Edmond B.

12 J . R ., 232 ; that in what they did at Bigelow , of Wisconsin, for an account

Albany they simply removed the ob - of a certain partnership which she al.

structions to the passage of the boat leges existed between her husband and

and enabled it to fulfil the contract al. said Bigelow ; and, amongst other

ready made. Their acts were all in the things, she specially prays that Bige

capacity of forwarders, and in volun - low may account for, as part of the

teering to make extraordinary exertions partnership assets, the proceeds of a

they acted at defendant's request, and certain judgment for $ 13,864. 34

as it appears, in good faith , for their which he recovered in his individual

interest ; that the loss was not the con- name against one Edward W . Burbank,

sequence of the plaintiff's act, and not on the 27th day of February, 1866 , in

in any legal sense caused by it, and that the said circuit court. The complain

while defendant was not liable for the ant alleges that this judgmentwas for

$ 75 advanced for the captain , it was a debt due the partnership , and ought

clearly for his benefit and he had no to be applied to the payment of the

reason to complain . partnership debts, a portion of whichi,

Judgment of general term affirming to a large amount. are pressing against

judgment for plaintiff on report of ref- her husband's estate.

eree , affirmed .
The court below did not pass upon

Opinion by Church, Ch. J. the merits of the case, but dismissed

the bill for want of jurisdiction ; upon
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what ground does not distinctly appear. ruptcy, and having by order of the

The only ground alleged in support of court been subrogated to the rights of

thedecree is, that Edmond B . Burbank, Edmond B . Bigelow , filed a separate

the original defendant, together with answer adopting the defense set up by

one Hancock (a former partner of his ), him . Subsequently he filed another

shortly before the filing of the bill in answer in which he claimed that the

this case , filed their joint petition in the district court of Wisconsin alone had

district court of the United States for jurisdiction of the case .

the district of Wisconsin , to be declar- . During the progress of the cause, on

ed bankrupts, and a decree of bank- application of the complainant, a re

ruptcy was rendered against them onceiver was appointed by the court, who

the 23d day of January, 1869 ; but no collected the amountdue on the judg .

assignmentwasmade by the bankrupts ment referred to in the pleadings. The

until the 11th of February, 1869,(three court, therefore, had possession of the

days after filing the bill), when an as- subject matter in controversy, as well

signment wasmade to George W . Mc- as jurisdiction of the parties.

Dougall, of Wisconsin . In his sched - Held . This is a controversy, the de.

ule of assets in bankruptcy, bigelow termination of which is clearly embra

refers to the Judgment recovered by
ced within the jurisdiction conferred

him against Edward W . Burbank , but
upon the circuit courts by the second

states that it had been assigned to W .
clause of section 2 of the original bank

W . Bigelow , and conditionally assign rupt act, now section 4 ,979 of the re

ed to one Porter for the benefit of cred
vised statutes. That this jurisdiction

itors .
may be exercised by any circuit court

The court below is supposed to have having jurisdiction of the parties, and

dismissed the bill for want of jurisdic - is not confined to the court of the dis

tion , on the ground that the controver- trict in which the decree of bankruptcy

sy belonged exclusively to the bank - was made. Therefore, the time when

rupt court in Wisconsin , as an incident thebankruptcy, or when the assignment

to the proceeds in the bankruptcy of wasmade is totally immaterial. The

Burbank. It is not pretended that the court, under the bankrupt act, l.as ju

court had not jurisdiction of the person risdiction of the cause as between the

of the defendants. Edinond B . Bigelow , assignee in bankruptcy and the com

the original defendant, was duly served plainant, without reference to the citi

with process in New Orleans, and put zenship of the parties.

in an answer to themerits on the first But, inasmuch as the parties were

of March , 1869. Thereupon an amend citizens of different states, she might

ed and supplemental bill was filed , and have done this without the aid of the

W . W . Bigelow , the alleged special as- section referred to. The bankrupt law

signee , and George W . McDougall, the has not deprived the state court of ju

assignee in bankruptcy , were made de- risdiction over suits brought to decide

fendants, and duly appeared. W . W . rights of property between the bank

Bigelow formally adopted the answer rupt (or his assignee )and third persons ;

of Edmond B . Bigelow ; and McDou- and whenever the state courts have ju

gall exhibited the proceedings in bank - risdiction , the circuit courts of the Uni
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N . W . ann
edy

for

Caus
e

ted States have it, if the proper citizen - tion , be closed , and its business cease on

ship of the parties exists. that day, and that its franchise be sur

As no other ground was assigned af- rendered, and thereupon the securities

fecting the jurisdiction ,weare of opin - deposited with said superintendent be

ion that the court had jurisdiction of returned .

the case, and ought to have decided it G . W . Kennedy for applt.

upon its merits. | N . W . Nutting for respt.

The decree is reversed , and the cause Held . The proceedings under section

remanded, with directions to proceed | 36 of article 2d, chap. 8 , part 30 of

with the case in conformity with law .
the revised statutes 2d vol., p. 462 en

Opinion by Bradley , J .
titled ** Of proceedings against corpora

tions in equity ,” & c., doubtless assumed
CORPORATION. DISSOLUTION .

the actual and continued existence of

N . Y . SUPREME COURT.GENERAL TERM , the corporation ; such proceedings could

FOURTH DEPARTMENT. not be instituted and sustained against

Lake Ontario Nat. Bank, respt. v. a dissolved or extinct corporation .

Onondaga County Bank, applt. It is claimed on the part of the ap

Decided April, 1876 . pellants that the proceedings of the di

Proceedings under section 36 of art.
rectors and officers of the Onondaga

2d chap . 8 , part 3d revised stătutes, 1 County Bank above stated , operated to

cannot be instituted against a dis- dissolve said corporation, and that

solved or extinct corporation . thereafter no valid judgment could be

A corporation can only be dissolved vol
recovered against said bank , and that

untarily as provided by statute , and

proceedings of the directors not in
it had no officers who could be served

conformity, are a nullity . with or receive process for that pur

Nothing but an act of the Legislature pose.

or the decree of a competent court This, we think , a mistake. A cor

can dissolve a corporation 80 as to poration can only effect its voluntary

affect suits, actions, & c.
|dissolution in the manner prescribed in

This was an application at special
article 3d of the title chapter and part

term for the appointment of a receiver. I of the revised statutes aforesaid . The

A receiver was appointed, and from proceedings of the directors of the de

such order defendant appeals. . fendants' bank were clearly not taken

Plaintiff was a judgment creditor. under said article , and are not in con

On and prior to the 21st day of Feb- formity therewith and were, therefore,

ruary, 1875, the appellant was a regu
entirely ineffectual to accomplish the

larly organized bank under the statutes
| dissolution of said corporation and

of this state providing for the organi abortive.

zation of state banks. On or about The discontinuance of the business

thatday, the directors of said bank , as of thebank under said resolution could

appears from the affidavit of its cashier work no dissolution of the corporation.

and notice of that date by him served Nothing but an act of the legislature

upon the superintendent of the bank repealing its charter or a decree of a

department of said state, passed a reso- competent court, can dissolve a corpor

lution that said bank go into liquida. ation so as to preclude suits and ac
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tions against it to enforce its debts and the words “ railroad crossing, look out

liabilities.
for the cars.” He then stopped a little

This has recently been so expressly east of the signboard and looked out to

decided by the courtof appeals in Kin - the east to see if there was anything

caid v. Dwinnels, 50 N . Y ., 552. crossing, and could then , looking east,

Opinion by Smith , J .; Mullin , P . J. see about 50 rods on the railroad track

and Nocon , J . concurring. but saw no cars approaching, and then

started his horse forward.

CONTRIBUTORY NEGLIGENCE. Moving at the rate of about six miles

N . Y . SUPREME COURT. GENERATervan hour, (looking west and without

Fourtu DEPARTMENT. looking eastwardly again ), and so shut

in by the covering of his buggy that heStockus, respt. v. The N . Y . C . and

II. R . R . R . Co., applt. could not easily look in that direction ;

Thetraveled from the place wherehe'stop
Decided April, 1876.

ped , seemingly unconscious that while
Where a person approaches a railroad he was passing the intervening distance

crossing it is his duty , before cross- to the crossing, a railroad train , advanc

ing, to take the precaution to look

both ways to see and ascertain ing at the rate of 30 miles an hour, five

whether or not a train is approach times bis rate of speed would pass 100

ing , and his failure to do so is neg - rods while he traveled 20 to the point

ligence.
of intersection of the highway and the

Appeal from judgmentat thecircuit. railroad track . Hewas overtaken by

Plaintiff brings this action for dam - an advancing train from the east and in

ages resulting from injuries received jured .

while crossing defendant's track near Teld , Tha; plaintiff was clearly guil

Clyde in this state . ty of such contributory negligence as

Plaintiff approached the defendant's should defeat his recovery in this ac

railroad crossing where the accident oc tion .

curred, riding in a top-covered buggy That a person approaching a railroad

wagon and covered also with curtains crossing is bound to takethe precaution

at the side and back , and those were all to look both ways and see and ascertain

buttoned down. In sitting in his seat that a train is not approaching the track

he could not see to the right or left before he attempts to cross ; he must

without bending forward . use his eyes and ears so far as there is

Thehighway in which lie was travel- Pport

ing ran nearly in the same direction | There is a clear legal duty in one to

with the railroad, and gradually ap . thus use his eyes and ears. Where one

proached the track, and for the last ten before crossing a track can, by using

rods was nearly parallel with it. |his eyes and ears, readily see orhear an

As the plaintiff approached the rail approaching train , and he fails to take

road in the highway (traveling to the this precaution ,he is guilty of negli

west), at a distance of about twentyt gence clearly contributing to the injury.

rods from the crossing he reached a Judgment reversed, and new trial

point where the customary signboard granted.

Opinion by Smith, J.; Mullin , P . J .was erected over the highway,and read and Noxon , J . concurring.
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EVIDENCE. FRAUD. then offered to prove that she had pro

SUPREME COURT OF PENNSYLVANIA. cured buildings to be erected upon the

Stewart v . Fenner.
premises, and had paid for the same

Decided March 13, 1876 .
subsequent to the delivery of the deeds

from her brother. Objected to ; objec

The range of evidence is necessarily
tion sustained ; exception.

very wide where the issue is fraud ; 1

and the same latitude will be shown
Defendant offered in evidence certain

whether the testimony tends to estab judgments against Robert Stewart .

lish or rebut the fact. . | Objected to ; objection overruled ;

A debtor conveyed all his real estate to exception.

his sister . The bona fides of the Verdict and judgment thereon for

transaction being at issue, the sister the defendant. Plaintiff thereupon

offered to prove that after the con
1.7 took this writ and assigned for er

veyance she improved the property at

her own expense . or the above rulings of the court to

Held , That the offer should have been which exception had been taken at the

admitted . trial.

Error to the District court of Phila
Held , The question at issue in the

delphia county .
trial below , was fraud in the convey

ance of the premises from Robert Stew
Ejectment by Catherine Stewart to

art to the plaintiff. The range of evi
recover certain properties in the posses

sion of George Fenner. The proper
dence was , therefore, necessarily wide.

ties in question were conveyed to the
For this reason it was competent to

plaintiff by her brother, Robert Stew - |
show the debts owing by Robert Stew

art, upon the 16th of September, 1868.
art as a motive for the conveyance to

At the time of this conveyance the de
his sister .

fendant held Robert Stewart's promis
But for the same reasons, it seems

sory note, dated November 5th , 1866,
to us it was error to exclude the evi

for the sum of $500, payable in two
dence of the improvement of the prop

years and eight months after date. In
erty by Catherine Stewart after her

1870 Fenner obtained judgment upon !
purchase . It was a circumstance,

this note , and, under an execution
though slight, to show bona fides in the

upon the judgment, purchased the P
purchase. People do not often improve

premises in question at sheriff's sale ,
when they have no confidence in their

and received a deed for the same upon
title. The motive of improving was a

April 15, 1871. Under this deed Fen - questi
en question for the jury and not for the

ner subsequently obtained possession of co

the premises, whereupon Catherine
| An honest attemptto improve,and to

Stewart instituted this action to recover pay
pay for the same, is not without force in

the same. The testimony for the plain
linducing the belief that the prior pur

tiff, who was a domestic servant, tend
chase was bona fide. The evidence

ed to show that she paid a full and val- ought to have gone to the jury for what

uable consideration for the property,
it was worth.

and that the money paid was derived
| Judgment reversed and a venire

facias de novo awarded .

from her wages which she had hoarded

in a small box for many years. She
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CONTRACT. TENDER. MODIFI- bound to show a performance, or offer

CATION . to perform on their part, at the time

N . Y . COURT OF APPEALS. and place appointed, or that perform

Levy et al, respts., v . Burgess , applt.
|ance had been prevented or waived by

Decided March 21, 1876.
|defendant (3 Den. 363 ; 55 N . Y . 480).

It appeared upon the trial that at the
Where, by the termsof a contract a day hour appointed defendant went to the

is named for its performance, and

the parties subsequently , and before
place agreed upon ; plaintiff did not

the maturity of the contract, ágree have the bonds, but informed him they

upon a particular hour of the day had not yet received the bonds ; that

named and a place for its perform - the person from whom they had purchas

ance, the latter agreement becomes a ed them had tendered bonds which they

part of the original contract, and of lhe

the sameeffect as if therein contuined.
Thad refused to accept, on the ground

Where state bonds are renuired to be that they were not properly indorsed .

endorsed by the state, and theendorse- | The bonds in question were to be en

mentrefers to the statute underwhich dorsed by the state of Alabama, and

hey were 18sued , and that the un- those tendered to plaintiffs had been in

dersigned governor * * hashere- l

unto set his hand and caused to be
| dorsed by the governor of that state

affixed hereto the seal of the state ," |with his own namehe state " |with his own name, without adding his

und the seal was affixed , the bonds official designation. The instrument of

are well executed by the yovernor indorsementpurported to bind the state.

signing his name without the addi- It referred to the statute under which

tion of his official designation . Ithe in
the indorsement was authorized , and

The terms of a contract requiring the

delivery of bonds signed by Smith ,
Tintestimonium clause recited that “ the

as governor, are not met by a tender undersigned governor of the state of

of bonds signed by Smith , although | Alabama has hereto set his hand and

the latter bondsmay be good. caused to be affixed hereto the seal of

This action was brought to recover the state of Alabama," & c., and the

damages for the non -performance of a seal of the state was affixed .

contract, by which plaintiffs agreed to
Defendant testified that he left and

deliver certain bonds to defendant on a
|returned in a short time, and then in

day named, when he was to pay them
' | formed plaintiffs that he could deliver

for the same. After themaking of the
bonds for him , signed by Smith , as gov

contract and before its maturity the
ernor, to M . & T ., brokers, up to 2 .15

parties fixed upon an hour and place to
10 P . M ., on that day, who would receive

meet on the day,the contract matured,
and pay for them . Plaintiffs, before

to perform it.
that hour,offered M & T . bonds of the

Theron G . Strong, for respt.
requisite amount, twelve of which were

Sidney Smith , for applt. indorsed by Smith ,without the addition

Held , 1. That this became a part of of his nameof office. M . & T . refused

the contract, and had the same effect as to accept them on the ground that de

if the particular time and place of per- fendant had not authorized them to ac

formance had been named in the origin - cept bonds so indorsed . The bonds so

al contract (5 Cow .506 ; 14 Barb. 612) ; tendered were owned by one K ., who al

and plaintiffs, in order to recover were lowed plaintiffs to take them to tender
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to M .and T., imder an agreement with In construing a bequest under a will,

plaintiff's that if they were accepted by the intention of the testator from the

M . & T . plaintiffs would accept them as
1 whole will must govern .

A bequest that executors sell all person
a good delivery on a contract they had

al and real estate, convert same into
made with K . to deliver them the money and pay to a person named

bonds. Upon the refusal of M . & T . interest on 58,000 of sum realized , is

to accept them they were returned to a special legacy , and not demon .

K ., whoheld them for some days, when strative.

plaintitt's took and paid for them . Appeal from the decree of the surro

Held, 2 . That the indorseinentwas gate of Wyoming county.

theact and contract of the state , and not The will in controversy, after mak

of the persons whose namewasattached ing several specific bequests, provides :

to it , and the addition of his signature “ It is my will, and I do hereby di

was unnecessary ; that delivery of bonds “ rect, and authorize , and empower my

so endorsed would have been a good de- “ executors hereinafter named, to sell

livery under the contract with the de- and dispose of my real and personal

fendant ; that as plaintiff's neither ownl“ estate not herein devised and be

ed nor had in their possession the bonds “ queathed, and convert the same into

called for by the contract at the time “ money, as soon as the same can be

they were to be delivered , the contract “ doi.e without prejudice to the estate ;

was broken on their part. It was no “ eight thousand dollars to be converted

excuse that K . had not performed his “ into bonds and mortgages, the inter

contract with them , or that they had “ est of which said sum I give and be

declined to receive the bonds, under a “ queatii to my wi e, Helen M . Smith,

mistake of law ; they were in detault, “ during her widowhood, which is in

and they could not avail themselves of “ tended in lieu of dower.”

the subsequent tender to M . & T., when The testator died siezed of certain

defendant gave them permission to de- estate, in which his wife was entitled to

liver bonds on his account to M . & T . her dower,, which constituted the bulk

they were bound by the contract then of his estate , she accepted the provision

imposed, and a tender 0 . bonds of a above in lieu of dower, and the real

different description was unavailing. and personal estate was sold and con

the question whether the bonds tender- verted into money, and after paying

ed to M . & T . were such as defendant debts, expenses, & c., left in the hands

a greed to acceptwas one of fact. lof the executors only the

Judgment of general term aflirming $ 5,865.20, for investment in bonds and

judgment on verdict directed for plain - mortgages, under the foregoing piovis

tiffs reversed , and new trial granted . ions of the will.

Opinion by Andrews, J . There was a hearing before the suro

LEGACY. CONSTRUCTION OF gate , and he decided that the executors

WILL . sivest this sum , or so much as remains

N . Y .SUPREME COURT.GENERAL TERM . after paying expenses, and pay the in

FourTI DEPARTMENT.
terest to the widow annually .

Watrous, applt., v . Smith , respt M . II. Peck , for applt.

Decided April, 1876. Jas. A . Allen , for respts.

SUM O
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Held , That it is a cardinal rule in A challenge to the array of a grand

the construction of all wills to seek the jury on ground that it wasnot select

intention of the testator, and to carry ed by the commissioners of jurors

will not be allowed .
such intention into effect.

The acts of a de facto officer are valid
That this was, and was designed to

as to the public and the validity of

be, a specific legacy of the income of his title to office cannot be drawn in

securities in bonds and mortgages to question collaterally .

the amount of $ 8,000, if the testator's The plaintiff in error was indicted at

estate , after payment of his debts and the General Sessions of the City and

other expenses, amounted to that sum , County of New York for the crime of

and if not, to the income of all the es- burglary, in the third degree. The

tate remaining,during the life or wid - prisoner interposed a challenge to the

owhood of the wife . This was the clear array of the grand jury, alleging in sub

intent of the testator. The fund was stance that the grand jury was not se

to be created by the sale of all his real lected by Douglas Taylor, the Com

and personal property, for that pur- missioner of Jurors of the County of

pose, and was to be in lieu of dower. New York ,butwas selected by Thomas

Instead of leaving the widow to her Dunlap, who had been appointed by the

dower rights in his real and personal es- Mayor of New York such Commission

tate, he thought it best to merge it er of Jurors ; that the mayor exercised

with his whole real and personal estate a pretended right to appoint Dunlap,

and leave it invested in bonds andmort but that the act of the legislature un

gages, and give her a specific legacy of der which he appointed him was un

the income of $ 8 ,000 from such secu- constitutional. The same challenge was

rity, which he doubtless supposed would interposed by the prisoner to the array

exceed that sum . of petit jurors. The district attorney

It was the duty of the executor to sell demurred to both challenges , and the

and convert the same into money, and demurrerswere sustained.

invest and pay the widow the income Wm . F . Ilowe, for pltff. in error.

on the sum of $ 8,000, if so much was Beni. K . Phelps, for the defts in er

realized. This was her legacy , and the

executors could pay her no other money
ror.

under the will. The widow was the | Hell , no errors ; that as to the grand

primary legatee, and stood in equity vir- jury under the provisions of 2 R . S . 72 +

tually as a purchaser, by reason of the SS 27, 28 , no such challenge could be
relinquishment ofher dower. She took allowed : as to the petit jury the Com

merely the income and forfeited it by missioner of Jurons abointed by
ed it by missioner of Jurors appointed by the

her marriage.

The decree of the surrogate reversed mayor being a (b )reversed mayor being a de facto officer, his acts

and referred back for resettlement. were valid as to the public so long as

Opinion by Smith , J.; Noron, J, he continued to occupy and exercise the

concurs; Mullin , P . J., dissents. functions of the office ; and then the

validity of his appointmentcould notbe
CHALLENGE. DE FACTO OFF- drawn” in question in such a collateral

CERS. manner.

N . Y . COURT OF APPEALS. Judgment of General Term ,affirm

James Carpenter, pltff. in error v. ing judgment of conviction, affirmed .

The People , defts , in errror. Opinion by Rapallo, J .
Decided April 4, 1876.
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SET OFF OF JUDGMENTS, LEASE. FORFEITURE. RELIEF

N . Y . Court of APPEALS.
IN EQUITY .

Swift, respt., v . Prouty, applt. English High Court oF JUSTICE. Com

Decided April 4, 1876 .
Pleas Division.

An assignee of a judgment takes it sub- Hughes v. The Metropolitan Rail

ject only to such equities as exist in way Company.

favor of the defendantat the timeof

the assignment.
Decided February 16, 1876.

Judgments can only be set off on sum
Equity will, relieve a lessee against for

mary application by motion .

If the defendant has any equities
feiture for breach of a covenant to

repair when the landlord has by his
against the assignee they can only be

conductmisled the lessee into suppos

asserted by an action.
ing that the covenant would not be

This was an appeal from an order of insisted on .

the General Term , reversing an order
A lease of certain premises contained

of Special Term granting a motion by
a covenant to repair upon six months'

defendant to set off a judgment recov
notice and a condition of re -entry for

ered by him against plaintiff prior to
breach . The defendants became sub

the recovery of judgment in this action
lessees of the premises under a lease

against judgment recovered herein

against defendant. It appeared that
containing a similar covenant. The

I premises being out of repair, the plain
the claim upon which this action was

tiff, who was the reversioner, gave no
brought was assigned by plaintiff to one

tice to the defendants on the 22d of Oc
B . before judgment.

tober , 1874 , to repair within six
J. E . Cary, for respt.

months. The defendants wrote to the

Davis & Lyon , for applt. plaintiff, suggesting that he should

Held , That plaintiff's assignee took it purchase their interest, and stating that

[ only to such equities in favor of they should postpone the repairs until

defendant as existed at the time of the they heard from him on the subject.

assignment; that the claim was not the Negotiation thereupon took place with

subject of a set off until the judgment reference to a purchase of the defend

wasperfected,and could then only be set ant's interest by the plaintiff, and final

oft upon summary application by mo- lly th : plaintiff wrote on the 31st of De

tion as the property of plaintiff, that if cemler to the defendants, stating that

defendant had any equities as against the price they asked was out of all rea

the assignee they could only be enforced
e enforced son, having regard to the expenditure

by action , and could not be asserted by which would be required to put the

motion . 4 Hill 559 ; 5 id . 568; H . and premises into proper condition , and

D . 112 ; 10 Paige 369. which the defendants would have to

Quere as to whether the order was bear under their covenant, and request

appealable, the application being ad- ing the defendants to reconsider the

dressed to the discretion of the court. question of price , and to make some

Order affirmed . modified proposal. No further propos

Opinion by Allen , J. al was made by the defendants, and

though some further correspondence
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took place with regard to the premises, APPROPRIATION OF PAY.

the plaintiff never intimated to the de MENTS .

fendants that he considered the negoti

English High Court OF JUSTICE ,
ations at an end. On the 13th of April,

1875, the plaintiff wrote to the defend
QUEEN's BENCH DIVISION.

ants' lessor stating that the six months' Hooper and others v . Keay and

notice would expire on the 21st. The Draper.

defendants thereupon caused the prem
Decided December 17, 1875 .

ises to be repaired , and the repairs were

completed in June, 1875. The plaintiff Where one of several partners dies, and

brought an action of ejectment in re the partnership is in debt, and the

surviving partners continue their
spect of the premises, and recovered

dealings with a particular creditor,

judgment therein , and the defendants and the latter joins the transactions

sought relief against the forfeiture by of the old and new firms in one en

motion under Order 53, why plaintiff tire account, payments made from

should not be restrained from proceed
time to time by the surviving part

ing to execution .
ners must be applied to the old debt

The Common Pleas Division held The plaintiffs supplied goods to K .

that the negotiations were finally bro- & D .,who were in partnership ,and they

ken off on the 31st of December, nogave plaintiffs their acceptance for 1321.,

further proposal having been made by the amount. Before the bill was due

the defendants ; that the effect of the K . & D . dissolved partnership , and gave

correspondence was only to give the de- notice to the plaintiffs with the intima

fendants a reasonable time for repairing tion that K . would carry on the busi

after that period ; and that, inasmuch ness, and would receive and pay the ac

as the interval between the 31st of Decounts due to and from the old firm .

cember and the 21st of April was a The plaintiffs continued to supply K .

reasonable time for that purpose , the with goods, and he gave them his ac

defendants were not entitled to relief. ceptance for the amount, and also paid

Held , That the true construction of them several sums on account, butwith

what had taken place was that the no- out any specific appropriation. After

tice to repair was suspended during the somemonths the plaintiffs sent in their

negotiations ; that the negotiations were account to K ., beginning on the debit

not finally broken off on the 31st of De- side with the acceptance for 1321., and

cember, and that the plaintiff by his after giving him credit for the sums

conduct had misled the defendants into paid , shewing a balance against K . of

supposing that the notice to repair was 921. After this K . paid the plaintiff's

still suspended, and that he was not in - two other sums, which , with the sums

sisting on the breach of the covenant ; already paid , amounted to more than

and , consequently that it would be in - 1321. Plaintiffs having sued K . & D .

equitable to permit him to take advan. on their acceptance for 1321 , D . pleaded

tage of the forfeiture. payment.

Judgment reversed .
Held , That the plaintiffs having sent

Opinionsby James, Mellish , Baggal

lay , Mellor, and Cleasby.
in the statement to K ., treating the

whole as one account, the subsequent
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- - - - - - - - --

payments must be appropriated to the premiums and transmit them , having

earlier items of the account; and con - no other anthority.

sequently that the plea was proved . The judge charged the jury that the

Opinion by Blackburn , Quain , and agent had authority to waive the con

Field . J. J . J. dition in the policy requiring plaintiff

to furnish proof of loss .

AGENCY. WAIVER. IIeld , error. Judgment of general

N . Y . Court of APPEALS. term affirming judgment for plaintiff

Van Allen, respt. v. Farmers ' Joint upon verdict, reversed, and new trial

Stock Ins. Co.,applts, granted .

Decided March 8 , 1876 . Per curiam opinion ,

The local agent of an insurance com

pany who has authority to take ap
FORECLOSURE . PAYMENT.

plications and callect premiums and COSTS.

transmit them to the company, can - N . Y . SCPREME COURT, GENERAL TERM,

not waive compliance with the laws
Turn DEPARTMENT.

of a policy requiring proof of loss
to be made within a specified time, James K . Wetmore v. Ira A . Gale,

where the policy required all waivers et al.

and modifications to be in writing wine the defendant after como
ning |Where the defendant after commence

and signed by an officer of the com
mentof the action pays a mortgage

pany.
but not the costs , and sets up such

This action was brought upon a poli payment by answer, it cannot be

cy of fire insurance. Conditions were stricken out as sham .

annexed to it and made part of the pol
Costs in such an action are discretion .

icy, one of which provided that in case
ary , and it was not certain that

the plaintiff' would be allowed costs.

of loss or damage by fire, the insured

should forthwith give notice to the com
After commencement of the action

pany, and within twenty days give a
defendant paid the mortgage sought to

particular account of such loss, signed
ibe foreclosed,but did not pay the costs.

and sworn to by him . The policy also
He set up this payment, admitted by

provided that “ the use of general terms
ne plaintiff to be true, by answer, which

or anything less than distinct, specific
was stricken out as sham .

argument, clearly expressed in writing Held, That this answer should not

and signed by an officer of the com - Thave been stricken out, the allegation

pany,shall not be construed as a waiver being true,and the plaintiff still retain

of any written or printed condition or ing the money paid him . Costs in

restriction of this policy. ” No written such an action are in the discretion of

notice of loss was given by the insured the court. It was not certain , there

to the company directly , and no particu - fore, that costs would be allowed plain

lar account of such loss was given un - tiff.

tilmore than twomonths after the fire. Order reversed , with $ 10 costs and

Plaintiff claimed that the neg ect in printing , and the motion to strike out

this respect was waived by defendant's denied .

local agent, who was authorized to take Opinion by Learned , P . J. ; Boches

applications for insurance and send and Boardman, J. J., concurring.

them to the company, and collect the
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NEW YORK WEEKLY DIGEST. Whitten . The creditors present at the

meeting resolved that a composition of

VOL. 2.] MONDAY JUNE 12, 1876 . [No. 18. | 10s in the pound should be accepted in

BANKRUPTCY. COMPOSITION . satisfaction of the debts due to the cred

SECURED CREDITOR. itors, the composition to be paid in two

instalments of 5s. each , at three and
English High COURT OF JUSTICE .

six months from the date of the con

CHANCERY Division .
firmation of the resolution , and to be

Ec parte Hodgkinson . In re Best- secured to the satisfaction of the ad

wick . journed meeting. The second meeting

Decided January 31 , 1876. of the creditors was held on the 5th of

A secured creditor is in no way bound January, 1871, when the resolution

by a compounding debtor' s estimate passed at the first meeting was duly

of the value of his security .

Ilé is entitled to abstain from prov
confirmed , and it was further resolved

ing his debt, or taking any part in that the joint and several promissory

the composition proceedings, and, notes of the debtors and of John Perry

when hehas realized his security, he should be accepted as sufficient security
may claim from the debtor payment for the payment of the composition .

of the composition upon the balance

which may then remain unsatisfied
Due notice of this meeting also was

of the debt. given to Hodgkinson and Whitten .

This was an appeal from a decision
The resolutions were afterwards duly

registered .
of the judge of the Manchester County

Court. Hodgkinson and Whitten never

Thomas Bestwick and William Best- proved or tendered any proof in this

wick were small-waremanufacturers at composition for the £3, 300, or any part

Manchester and Salford. On the 29th thereof, nor was any composition there

of November, 1870, they filed a liqui- on paid or tendered to them . The com

dation petition . The first meeting of position was duly paid to the other

the creditors washeld on the 2:3d of De- creditors. The debtors remained in

cember, 1870. The statement of the possession of the Paradise Mills and

debtors' affairs then produced included other property comprised in the mort

in the list of their creditors the names gage deed until the 2d of April, 1872,

of George Enoch Hodgkinson and and during that period they were in

Henry Whitten , and stated that they correspondence with Hodgkinson and

were creditors for the sum of £3,300, Whitten respecting the sale of the

as security for which they held a mort- mort- aged premises, and endeavoured

gage upon the Paradise Mills at Sal- to find a purchase for them . On the 14th

ford , the property of the debtors, con - of July , 1871, they gave themortgagees

sisting of buildings, engine, boiler , a bill for £ 127 16s. 6d., the amountof

shafting, and machinery, the estimated a half year's interest on the mortgage

value of which was £3,500. The mort- debt, due in May, 1871. In August,

gage referred to was dated the 7th of 1871 , the debtors sold the loose ma- .

November, 1870, and it contained a chinery about themills (which was not

power of sale . Notice of the meeting included in the mortgage), and on the

was duly given to Hodgkinson and 14th of December, 1871, they paid the
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mortgagees £651 9s. 5d., part of the ten under their mortgage. The Regis

proceeds of the sale , in part reduction trar afterwards stated the account be .

of the mortgage debt. On the 9th of tween the parties as follows :

January, 1873, the debtors filed a sec £ 5. d .

ond liquidation petition . On the 27th Due the 29th Nov., 1870 3354 1 0

of January the creditors resolved to Net proceeds of sale 1228 15 4

accept a composition of 20s. in the

pound , payable in three instalments of 2125 5 8

os. 8d. each, at four, eight and twelve

months from the 10th of February, 10s. in lb .on £2125 5s.8d. 1062 12 10

1873,. This resolution was confirmed Less proceeds ofmachi'y 651 9 5

at the second meeting of the creditors

on the 10th of February, 1873, and was
Balance £111 35

afterwards duly registered . The state

ment of the debtors produced to these
The debtors contended thatthemort

meetings shewed that Hodgkinson and gagees had no right to prove under the

Whitten were creditors for £2,155 17s. first composition , and a special case was

9d ., for which they held as security a
settled by the Registrar for the opinion

mortgage on the Paradise Mills, to
of the court. The case stated the above

gether with engine, boiler, and shafting
facts,and the question submitted for the

therein, the valueof which was estima
|opinion of the court was whether Hodg

ted at £2,200. The surplus value of
kinson and Whitten were bound by

this security , £14 2s . 3d., was in the
having elected to stand by their secur

debtor's statement treated as part of
ity under the petition of the 29th of

their assets. Due notice of the meet
November, 1870, or whether they were

ings was given to Hodgkinson and
entitled to payment of the £411 3s .

5d.

Whitten , but they never proved or
The judge was of opinion that the

tendered any proof in this second com
registration of the resolutions operated

position for their mortgage debt or any
as a ciose of the proceedings in the com

partthereof, nor was any composition
position, and that the mortgagees, be

paid or tendered to them . On the 1st
ing bound by the composition, could not

of June, 1872, Hodgkinson and Whit
now come upon the estate for the £411

ten sold the property comprised in the
|3s. 5d ., and that, as a matter of fact,

mo.tyage for £1228 15s. 4d . On the
they had elected to stand upon their

23d of August, 1873 , they commenced
security,and were therefore not entitled

an action against the debtors for the

sum of £2151 14s., the balance which

to payment of the £111 3s. 5d . An

they claimed to be due in respect of the
order was accordingly made to that ef

fect, and that the costs of the prepara
mortgage debt. On the 7th of August,

1874 ,an order wasmade by the county
| tion and argument of the special case

Court, restraining further proceedings |
should be paid by the mortgagees, but

in the action , and directing also a ref
no order was made as to the costs of the

erence to the Registrar of the court to
action .

inquire how much , if anything, still
Hodgkinson and Whitten appealed.

remained due to Hodgkinson and Whit- Ileld , The creditors are, no doubt,
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bound by the resolutions, but their se - certificate remains due. Then the sec

curity is not impaired . If they do not ond finding of the learned judge is that

bymeans of it obtain payment of all the creditors lave elected to stand on

that is due to them , the unpaid balance their security. What does that mean ?

remains due from the debtors, according There is not a trace of any evidence to

to their own plain acknowledgement. shew that they ever consented to take

The mortgagees are bound by the res the security in full satisfaction of their

olutions, but only to this extent, that if debt. Of course they stood on their

their security is not sufficient to pay security until they sold it to some one

their whole debt, they cannot claim else . If they had come in and sought

more than the composition upon the un - to prove in the composition , they must

paid balance . have valued their security , and they

They are not in any way bound by would have been bound by that value,

the debtor's estimate of the value of as they would also have been bound, if

the security . they had sought the assistance of the

In a litigation b . tween the debtor and court in realizing their security, by the

one of the creditors, the creditor cannot proceedings for that purpose.

be affected by any representation made Ihave no doubt that these creditors

by the debtor. The creditor is only are entitled now , just as they would

claiming the composition which is im - have been if they had realized their

posed on him by the resolutions. The secwity before the resolutions, to prove

effect of those resolutions is to make the for the balance of their debt, and con

debtor a free man if he complies with sequently to receive the £111 3s. 5d .

their conditions, and this is what is now The appellants must have their costs of

asked that these debtors shall do. the proceedings since the date of the

The learned judge says that the reg- agreement to state the special case, and

istration of the resolutions operates as also their costs of the appeal.

the close of the composition, and that Opinion by Bacon , C . J.

no creditor can after that make any

claim against the estate of the debtors. BROKER'S COMMISSIONS.

I quite agree that the resolutions oper- N . Y . SUPREME COURT. GENERAL TERM

ated as a close of the proceedings for a FIRST DEPARTMENT.

composition , though it is quite a novel Thomas N . Allis, respt. v. Phillips

expression , but that only means that, burg Manufacturing Company, applt.

as between the debtors and the credi- Decided May 5 . 1876.

tors, it was then decided that the com - ,
To enable a broker to recover commis

position should close accounts upon
sions for procuring a contract, he

payment of the 10s. in the pound. But must show that he was the procuring

I do not agree that the effect of the carise of the identical contract which

resolutions was this, that these creditors was subsequently entered into by the

could not, after they had realized ! parires.

their security, comeupon the estate for, Appeal from judgment on a verdict

or rather claim to be paid by the deb - of a jury, and from order denying mo

tors, the composition in respect of the tion for a new trial on theminutes.

deficiency which I find by the Registrar's The plaintiff, a broker in railway
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" uTal.

tract.”

supplies, iron, & c., sues the defendant ant was made aware of the wants of

on a contract, alleging that they em these parties at Port Jervis for the

ployed him to obtain for them the con - |bridge, and that he introduced the de

tract for building a suspension bridge fendant to Mr. Moorchead, who was

over the Delawa e river at Port Jervis, he agent who desired to have this

New York , and agreed to pay him the bridge built, and in a ge: eral sense it

broker's commissionsusual in such cases. may be said , therefore , that it was

The answer was substautially a gen- through the agency of the plaintitt in

eraldenial. making the defendant acquainted with

The evidence was conflicting upon the
the person for whom the bridge was to

the question weether the plaintiff was be built in the subject matter the de

instrumental in procurin the contract
fendant ultimately obtained the con

which was actually made by the de

fendant for constructing the bridge ; |
On appeal. .

defendants asserting that the contract |
Held , That there certainly was evi

entered into between themselves and dence sufficientto go to the jury, and no

third party , one Moorehead, was differ- such preponderance on either side as

ent from the contract for the construc
would have justified the court in inter

tion of the suspension bridge which fering with the verdict on the grounds

plaintiff contracted to procure for de- suggested . Itisundoubted sound law that

fendant.
to entitle the broker to recover commis

The indge on the trial charged the sions, he must show that he was the

jury that if they believed that the procuring cause of the sale or contract

plaintiff negotiated with reference to on which they are claimed to be due,

another state of facts than that which and we have no hesitation in saying

formed the basis or terms of the con - that if the plaintiff was employed to

tract subsequently made between procure olie contract which he failed to

Meorehead and the defendant, he could do, and the defendants and Mr.Moore

noi recover , unless his services were the head, by themsel ts, afterwards enter

procuring cause of the second contracts ed into another and different one in re

being made ; that his right to recover spect to which the plaintiff hid no

compensation depends upon the per agency as a procuring cause , there would

formance by him of the specific thing, Ibe no right to recover commissions.

for the accomplishment of which he The evidence in this case was suffi

was employed.
cient to justify the court in submitting

The learned judge further charged as the question to the jury whether the

tollows, which portion of his charge plaintiff was or was not the procuring

wasmade the subject of special excep - cause of the contract actually made,
tion, which exception was chiefly relied the sense required by all the authori

upon in the argument. In commenc- ties.

ing the charge the learned judge said to That althi:ugh the portion of the

the jury : chargeabove referred to may be the sub

“ There seems to be no dispute in ject of somecriticism , yet when it is read

this case, but that it was through the in connection with other portions of the

agency of the plaintiff that the defend charge in which it is very distinctly
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stated , in subs ance, that the agency amount of which plaintiff had knowl

necessary to recover must be the one edge, but failed to notify the sureties of

which resulted in procuring the con - such default, and continued to employ

tract under which the bridge was con - the principal until the default had in

structed , those understood , there was no creased to the amount claimed in the

error in the portion ofthe charge object- complaint. The nature of the default,

ed to , and no injurious effect of influenc- or how , or under what circumstances it

ing the verdict could have been found arose, was not proved. Defendant

from it . moved to dismiss the complaint, which

The jury was required to find that the motion was denied , and a verdict di

plaintiff's employment related to and rected for

covered the period of the contract ac- Charles Edward Souther, for respt.

tually made, and that his agency was Samuel Hand , for applt.

the procuring cause of that contract Teld , no error ; that in order to dis

being made, and the jury could not charge the sureties there should have

have misunderstood the plain instruc- been proof that the delinquency of their

tion of the court on that subject. principal was caused by dishonest con

Judgment and order affirmed. duct, or a gross violation of the obliga

Opinion by Davis, P . J.; Brady tions imposed by the bond ; that mere

and Daniels, J. J ., co- curring. indulgence by plaintiff was not enouglı

to discharge the sureties, as the default

PRINCIPAL AND SURETY . may have merely been casual and with

N . Y . COURT OF APPEALS.
outdishonesty ; and if such were the

case there was no concealment of mate
The Atlantic & Pacific Telegraph rial facts or suppression of proper in

Co. respt. v . Barnes et. al. impld, & c .,
formation on his part. 58 N . Y . 541.

applts.
Judgment of General Term , affirm

Decided March 21, 1876 . ing judgment for plaintiff affirmed.

In order to discharge a surety on a Opinion by Miller, J.

bond for the faithful performance

of his duties and trusts by the prin
WARRANTY. MEASURE OF

cipal, there must be proof that the

delinquency of his principal was
DAMAGES.

caused by dishonest conduct or a N . Y . SUPREME COURT,GENERAL TERM .

gross violation of the obligations im . FOURTH DEPARTMENT.

posed by the bond. Zuller et. al. respts. v . Rodgers et. al.

This action was brought against de. applts.

fendants upon a bond executed by them ! Decided April, 1876 .

conditioned that B . one of the obligors In an action for breach of warranty

who had been employed as plaintiff's
in building a canalbout, the plaintiff

can recover, 1 . difference between

agent, would faithfully perform his du
value of boat as she was and as she

ties and trusts , and account for all ought to be ; 2 . special damagesby de

inoneys belonging to plaintiff coming lays and injuries on first trip before
oto His hands. It was admitted that I defects could be ascertained .

about one month after the bond was This action was brought for damages

given B . was in default for a small for breach of warranty in sale of a ca
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nal boat. Defendants are boat build - cutory contract thepaintiffswere bound

ers, and sold a boat to plaintiff, agree to discover its defects before delivery,

ing that the boat was in all respects and were concluded by theirreceipt for

suitable to navigate the Erie canal; the same. This exception was not well

that she was properly built and adapted taken. The plaintiffs boughtwith war

for the navigation of such canal. The ranty, and the case of Reed v. Randall,

breach as set out was that the boat was 29 N . Y . 358, does not apply to cases of

too high and too wide, and could not warranty. The vendee in such case

safely pass through the locks. Theboat may receive the property and rely upon

was designed to carry wheat. On her his warranty. Donne v. Dow , 57 N .

first trip she started for Albany with Y . 16 ; Day v. Pool id . 52, 416 .

wheat, spring a leak on the way, and Proof showing the value of the use

delay was caused , and expense incurred of the beat, horses and crew per diy

in securing her freiglit, and transport- Iwas admissible under the ruling of the

ing it to Albany. Circuit Judge allowing the pleadings

The agreement for purchase of the to be amended so as to include such

boat was made before she was com - damages.

pleted . The defendant's counsel excepts to

Geo. N . Kennedy, for applt. that portion of the charge wherein the

D . Pratt, for respt. judge instructed the jury that in esti

Ileld , That the damages plaintiff was mating the damage they might take

entitled to recover upon the state of into consideration and allow the ex

facts herein are I pense of unloading, storing and reload

1st. General damages which would ing the grain . The judge answered,

consist of the difference between the “ Unless he was negligent in not taking

value of the boat as she and as she was the boat on the dry dock at Frankfurt

warranted to be. Cary v . Gruman , 4 Lock.” The counsel excepted to the

Ilill 625 ; Passenger v. Thornburn , 34 charye with this qualification . The

N . Y . 654 ; and 2d . The special dam - judge then said , “ I will ask the jury

age sustained by delays, detention , loss in writing to find especially upon that

of time and other injury on this first fact. To find whether the plaintiffs’

trip of said boat unavoidably sustained agent was negl gent in not taking the

before her defects were ascertained. boat on the dry dock . The first dry

Sedgwick on Damages; 350 ; Firk v . dock, in question , below Frankfort."

Tauk , 12 Wisconsin 276 ; Rose v. Wal- This question was accordingly submit .

lace, 11 I diana 102 ; Milburn v . Bil- ted to the jury in writing, who answer

lows, 39 N . Y . 53. No proof of any ed it in the negative. Upon the por

damages sustained, or for consequential tion of the charge referred to in this

damages from injury to the wheat on exception, and this question submitted

said boat was given, or other special to the jury, they would be authorized to

damages, except for delays and deten - embrace in their verdict the expense as

tion by the way. Iproved of unloading, storing and reload

The first exception taken by the de- ing the 9, 100 bushels of wheat said boat

fendants was based upon the ground colitained, which , as the judge states,

that the boat being sold upon an exe - the proof would amount to $ 91 for un
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loading, storage sameamount, $91,and CODE, § 399. PRESUMPTION

reloading same amount, $ 91, making OF PAYMENT.

$ 273 for work never done, and expenses N . Y . SUPREME COURT.GENERAL TERM,

not, in fact, incurred. I cannot see THIRD DEPARTMENT.

upon what principle these portions of Alexander, exr., applt., v. Dutcher,

the charge can be upheld. respt.

The proofs tending to show these Decided May, 1876 .

facts were also objected to when offered, The provisions of $ 8 ,Chap. 276 , of the

and received under the objection, and | Laws of 1832, are restricted by Sec.

399 of the Code.
exception by the defentants .

The pecuniary

ability of the defendant does not
This evidence was clearly inadmissi

raise a presumption of payment.
ble . It tended to establish an imagin

Action by executrix against maker
ary state of facts, and furnished no

" and endorsers of a note which became
proper element of damages.

payable August 17, 1868. .
The plaintiffs were also allowed to

Action was commenced February,
provewhatthepaintiffs' loss wouldhave

€1874. The testator lived until June,
been for the delay of the boat and crew1

1873. The maker answered separately.

while the cargo was beingunloaded and
The other defendants put in a joint and

reloaded, & c. The reception of this
several answer. One of the endorsers,

evidence and the charge in respect to it
sworn as a witness for the maker only,

were also erroneous. The jury were al
was asked “ Were you in the habit of

lowed to find for four days detention
borrowing money from the testator

of boat and crew during this period at
from time to time?” Objected to as a

$ 15 a day - $60.
transaction between the witness and a

Assuming that the jury followed and
deceased person . Excluded . Evidence

obeyed these instructions of the Circuit
of themaker on behalf of the endors

Judge in these particulars, their verdict

is erroneous to the amount of $ 333 . — |
ers to prove usury set up in their ans

The verdict in excess of this amount is wer was excluded on similar grounds.

fully warranted by the evidence. E . Cowen , for respt.

It was proved that it would cost to E . F . Bullard, for applt.

cut down the cabins so as to make
Meld , that the evidence was properly

it safe for the boat to pass under the

bridges, from $ 150 to $ 200. This ex- 102
excluded. The provisions of the act of

pense with other items of damages, 1832, chap. 276 , are restricted by sec.

clearly recoverable, would exceed the 399 of the code. The fact that an en

verdict, which was $ 460 . dorser was responsible, lived near the
It the plaintiff is content to deduct

deduct maker,, that the maker was pressed for
the said sum from the judgment of $ 333 ).

and interest thereon from the time of
money , and that the maker lived five

the rendition of said verdict, then he years after the note became due, raises

should be allowed to retain it for the no presumption of payment, and the

balance, and the judgment should be defendant (endorser) is not entitled to go

modified and affirmed accordingly , to the jury on the question of payment,

otherwise the judgment must reversed |

and a new trial granted with costs to
| Judgment affirmed with costs.

abide the event. Opinion by Learned , P . J.; Board .

Opinion by E. Darwin Smith , J. man and Bockes, JJ., concurring.
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CONSTITUTION. CONSTRUC - ions of Sec . 17 of the constitution of

TION . this stale . That section declares that

N . Y . SUPREME Court. GEN 'L TERM . " no act shall be passed which shall pro

FOURTH DEPARTMENT. “ vide that any existing law , or any

In the matter of the application of “ part thereof, shall be made ordeemed

the water commissioners of Roch - “ a part of said act, or which shall en

ester to acquire title to lands of " act that any existing law , or any part

the Rochester Water Co. | “ thereof, shall be applicable except by

In the matter of the application of “ inserting in it such act.” .

the Rochester Water Company
The act referred to above under

to change the route adopted y which these proceedings are taken pro

the Rorchester water cominissions vides that the proceedings of the com

ers, & c., & c. missioners to acquire title to land shall

Decided January, 1876 .
be carried on in conformity to the

In construing the constitution , effect Provi
cont provisions of the general railroad act,

must be given to the intention of the & c ., & c .

framers, and the construction should Ileld , That in construing the consti

be a liberai one where the object is the tution effectmust be given to the inten .

prevention of abuses and a preserva - tion of its framers, and the constrution

tion of the public good .

The provision of the constitution which
should be a liberal one where the ols

declares that “ no act shall be passed ject to be attained is the prevention of

which shall provide that any cicisting abuses or the preservation of public

law , or any part thereof, shall be good .

made or deemed a part of said act ; l That the abuse songht to be prevent

or which shall enactthat any tristing
suing ed in the adoption of Sec. 17 of the

law , or any part thereof, shall be ap
plicable, exceptby inserting in it such constitution , was the practice that had

aci” applies to acts referring to ex- ) - rown up of incorporating the provis

isting local or private laws, or to laws ions of existing laws in bills passed by
appropriating money to pay claims the legislature, by general reference

against the state, and is not intended

to require that all general lawsmust
only.

be incorporated in all subsequent That the intention of the convention

ones thatmay have reference thereto . that adopted the amendment of the

This is an appeal from an order made constitution under consideration must

at special term refusing the application be ascertained from the langage em

of the Water Company of Rochester to ployed , if possible. Intention not ex

appoint commissioners to change the pressed cann ' t be acted upon, but in

route adopted by the commissioners of case of ambiguity in the language re

the Rochester water works, & c., & c.
ater works. & c . & c. sort must be had to evidence of inten

The proceedings to acquire the lands. Ition outside of the section of the cons“ .

& c., of the water company were con- tution, in order to enable the court to

ducted , in part at least, under Chap. 39 solve the doubt the ambiguity creates.

of the Laws of 1875 . This act, as is That the intention with which the

cla ined by the counsel of the water section in question was adopted is man

company, is unconstitutional because it ifest, and is to have full effect, unless to

was passed in violation of the provis - give it such effect would produce mis.
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chievous results, which , had they been Peter Ilelvese v . Ilibernia National

anticipated the section, would not have Bank.

been adopted. A literal construction Decided May 19 , 1876 .

would require that in every bill incor- Where a bank certifies a check without

porating a municipal corporation the filling all blanks, and by such omis

provisions of the revised statutes rela - ! sion the check is raised , it is liable

ting to elections, & c., should be incor
in an action to recover the value of

such raised check .

porated , and such a construction wouid
1 The certificate of a bank is equivalent

embarrass legislation , and give rise to to an acceptance.

great expense and complication . I AAction to recover on a certain check

Th it no great abuses were practic - fi
for $ 1,150, certified to be good by de

ed by applying the existing general fendant

laws of the state to subsequent ones.
Defense , that the check had been

The abuses almost invariably resulted
raised after certification , and the date

from applying existing local or private altered .

laws, or laws appropriating money 10 On the 2d of July, 1874 , defendant

pay claimsagainst the state to subse
certified a check of a customer ( W .) for

quent acts, and the true intent of the
$ 41. There was a blank afterthe words

convention that adopted the section of
forty-one” which defendant neglected

constitution under consideration must
to draw a line through. Afterward

be held to have applied such section to said W . filled said blank with thewords

such last mentioned laws, and not that " hundred and fifty ," making it read

all general laws must be incorporated
“ forty -one hundred and fifty dollars,"

in every subsequent law passed, which
and changed the date to the 7th of

in any way may havereference to such
July . He then , in due course of busi

general laws.
ness passed it to plaintiff, and after

That both the legislature and execu
wards absconded.

tive have adopted this construction, as
Judgment was rendered for defend

is shown by an examination of the ses
ant, and from this judgment plaintiff

sion laws.
appeals.

Held also, That for the further rea- Ileld , That the bank was negligent

son that the water coinpany refused to in certit ying the check without draw

give the stipulation not to disturb thicing a line with a pen across the blank ,

water commissioners in the occupation thereby enabling the drawer to perpe

and use of the premises sought to be trate the fraud, there being nothing in

acquired as required by the general R . R the appearance of the check to excite

act, an appealby the owners of the land the suspicion of the plaintiff'as a pru

cannot be brought unless such stipula dentman of business.

The certificate of the bank that a
tion is given .

check is good , is equivalent to accept

Orders in both cases affirmed. ance, 10 Wall, 647.

Opinion by Mullin, P . J. Judgment of court below annulled

and judgment ordered entered for

RAISED CHECK . LIABILITY OF
plaintiff against defendant for $ 1, 150,

with interest from July 7, 1874 , and
BANK CERTIFYING .

costs.

SUPREME COURT OF LOUISIANA. Per curiam opinion .
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rer.

LIFE INSURANCE. SURETY ON that the company required a further

BOND OF AGENT. agreement that all the commissions

U . S. SUPREME COURT. which V . thereafter earned should be

Jacob Magee and Henry Hall, pltfs. applied on his past indebtedness to the

in error, v. The Manbattan Life Ins. company ; that they were so applied ;

Co., deft. in error . (October, 1875.) that the sureties were ignorant of the

indebtedness and agreement ; that if
Where a bond is given by an agent, as :)

ent, as they had been informed of them they
a condition of his being retained as

such agent conditioned that he will would not have executed the bond ; and

pay over all moneys belonging to the that said agreement was a fraud on

company which he may receive, the them , and avoided the bond as to them .

sureties on such bond are not exoner- The defendant in error demurred to

ated by the factthat the agent madea the
" the third plea , and the demurrer was

further agreementat the sametime,as
required by the company, that all his sustained . Issue was joined on the first

commissions thereafter earned should and second pleas. The jury found a

be applied to his past indebtedness to įverdict for the defendant in error, and

the company, of which they were igoljudymentwas given accordingly .

norant.

The mere relation of principal and
2 The question came up on thedemur

surety does not require the voluntary

disclosure of all the material factsof all the material facts ! Idd , That themere relation of prin

in all cases. cipal and surety does not require the

This was an action brought by de- voluntary disclosure of all the material

fendant in error, against the sureties facts in all cases. The same rule as to

upon a bond given by one V ., an agent disclosures does not apply in cases of

in Mobile , Ala., conditioned that he prir.cipaland surety as in cases of insur

would pay over to the company all mon - ance on ships or lives. 10 Exch. 533.

eys belonging to it which he should re - The plea doesnot set forth any of the

ceive. It was claimed that he had re- circumstances attending the execution

ceived moneys which he failed to pay and delivery of the bond . It does not

over. |aver that there was anymisrepresenta

The defence was : tion, anything fraudulently kept back,

1. That V . had paid over all moneys or any opportunity to make disclosures

collected by him after the execution of on the part of the company, or any in

tire bond. quiry by the sureties before the bond

2. That,at the timeofgiving thebond, was delivered . Nor is it averred that

V ., as such agent, was indebted to the the company was aware that the sure

company, and that there was an agree. ties were ignorantofthe facts complain

ment between him and the company ed of. It is, perhaps, to be inferred

that all moneys received by him should from the plea that the fact was that the

be credited upon this indebtedness ; bond was executed at Mobile, and sent

that these facts were concealed from by V ., by mail, to the company in New

said sureties . | York. If this were so, the company

3 . That the company required the upon receiving it was under no obliga

bond as the condition on which only tion to make any communication to the

they would retain V . in their employ ; sureties. The validity of the bond
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could not depend upon their doing so . Plaintiff and M . were executors of

The company had a right to presume the estate of plaintiff's wife. Upon a

that the sureties knew allthey desired to final accounting before the surrogate ,

know , and were content to give the in - by his decree, certain U . S .bondsof the

strument without further information par value of $ - 5 ,000 were reserved and

from any source. Under the circum - left in the hands of M . to meet certain

stances it was too late ,after the breach , annuities provided for by the will. M .

to set up this defence . died and defendants were appointed

There was nothing fraudulent in the his executors, and said bonds came un

agreement. The obligation of the der their control. They refused to de

agent was simply to pay over themon- liver them up to plaintiff until he paid

ey of the company which he should re- a sum which they claimed due the es

ceive. This the sureties guaranteed tate of M . for commissions and ad

thathe would do. To do it was a mat- vances, which claim , plaintiff alleges,

ter of common honesty ; not to do it was unjust and they disputed ; that

was a fraud. The agreement of the plaintiff, in order to obtain possession of

agent to apply money belonging to him , the bonds paid the claim , although de

derived from any source, in payment of fendants had no right thereto , which

a pre-existingdebt to the company, had sum he sought to recover hack in this

no such connection with what the sure- action .

ties stipulated for as gave them a right Defendants' answer, as construed by

to be informed on the subject , except in the court, admitted that the pay

answer to inquiries they might have ment of the claim for commission and

made. They made none, and there advances was required as a condition

was no obligation on the part of the for the delivery of the bonds, but al

company to volunteer the disclosure. leged that the account therefor as

On both these grounds the plea was claimed by defendants was delivered

bad, and the demurrer was properly to and exanined by plaintiff and ad

sustained. mitted to be correct.

Judgmentat circuit affirmed . This allegation defendants offered to

Opinion by Swayne, J. prove on the trial, but the offer was re

jected .

EVIDENCE .
F . A . Macomber for respt.

N . Y . COURT OF APPEALS. Geo . F . Danforth for applt.

Scholey, exr., & c., respt. v .Mumford, Ileld , error; That the averment in

et al., applts. the complaint that the claim was dis .

Decided April 4, 1876 . puted was necessary to show that the

Evidence to show that payment of payment w
of paymentwas involuntary,and it was put

money was involuntary is admissi. I in issue by the averment in the answer.

ble where the fact is material and is Defendant therefore had a right to

put in issue by the pleadings. introduce evidence bearing upon it.

This was an action to recover as for Judgment of general term , aflirming

moneys had and received by defendant judgment for plaintiff reversed, and

under circumstances set forth in the new trial granted,

complaint substantially as follows : Opinion by Rapallo, J.
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CONTRACT. EVIDENCE. GEN - Iplaintiff' s cause of action and to meet

ERAL DENIAL. the plaintiff's evidence.

N . Y . SUPREME COURT. GENERAL TERM . i Where a plaintiff shows a part of aWhere a plaintiff oh,

Fourtu DEPARTMENT. transaction on contract or gives evi

Manning, respt. v .Eckert, et al., applts. dence sufficient in respect to it as to all

Decided April, 1876.
thorize a verdict, or to imply a contract,

Where a plaintiff proves a part of a the
the defendant must be entitled to

transaction , the defendant, even un - prove the whole transaction under his

der a general denial, can prove the general denial, and to show that the

whole transaction . plaintiff has no cause of action .

Evidence to repel u presumption is not

evidence to prove new matter.
Evidence simply directed to repel a

Appeal from judgment and order de- presumption or to show an express con

nying new trial.
tract to displace an implied one, set up

The pla ntiff in his complaint claim
and proved , is not evidence to prove

new matter.
ed to have sold and delivered to the de

fendants barley malt at and for the New matter, as this phrase is used in

price and of the value of $ 378.78, for section 149 of the Code, means matter

which the defer dants agreed to pay. extrinsic to the matter set up in the

At the trial the plaintiff gave evi- complaintas
evi. complaint as the basis of the cause of

dence sufficient, prima facie, to entitle actio

him to recover for 250 bushels of barley . The defendants in this case sought to

malt delivered to the defendants, and show the whole contract between the

rested . parties in respect to this barley-malt

The defendants then under the and that by the terms and force of such

general denial of their answer offered contract, the plaintiff had no right of

to prove the contract under which said action .

barley was delivered , and to show that
This right to do so under his general

it was part of 5 ,000 bushe's of barley loan
Darley denial of the plaintiff's cause of action

malt which the plaintiff had agreed to
seemsto me quite plain , and is suppor

sell to the defendants, and that after the
ted, I think, by abundant authorities,

delivery of said 250 bushels of said
among others by Andrews v . Bunce,

barley, the plaintiff refused to deliver
| 16 Barb., 633 ; Schmer v. Van Allen ,

the residue of said barley. 18 Barb., 2 ) ; Beatty v . Swarthant, 32

The circuit judge held that although B
though Barb., and Boomer v. Koon , 13 Sup.

the evidence so offered tended to estab
Court Rep., 645.

lish a valid defence, yet such defence

was not admissible under defendants'
| Judgment should be reversed and a

answer of a general denial, and over- new trial granted , with costs to abide

ruled such ofter and directed a verdict the event.

for the plaintiff for $ 113.17, to which Opinion by E . Darwin Smith , J.

ruling and decision the defendants' | Mullen concurs in result upon the

counsel duly excepted . principle of stare decisis.

lleld , error. The defendants' proof

was simply directed to disprove the
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LANDLORD AND TENANT. fused to rescind, defendant stillheld the

N . Y . COURT OF APPEALS. term and was liable for the rent.

Becar, respt. v. Fleres, exr., & c .,
Judgment of general term , affirming

applt.
judgmenton verdict, affirmed.

Decided April5 , 1876.
Opinion by Church , Ch. J.

A parol lease vests in the lessee a pres TRUST. DELIVERY TO
ent interest in the premises from the

time the lease ismaile. It is not an
TRUSTEE .

esecutory contract. N . Y . SUPREME COURT. Gen ’L TERM .

This action was brought to recover Turn DEPARTMENT.

rent claimed to be due. It appeared Lambert v Freeman , et al.

that defendant's testator, who had been Decided May, 1876.

in possession of certain premises under Wheremoney of one is already in the

a written lease, in February or March , han is of another, the owner may

1874, leased the premises by parol of create a trustwith regard to such mon

plaintiff, by her son, for one year from ey without further delivery to the

the 1st of May thereafter. The testa
holider , provided the trust is sufji

tor died in April, 1874, and his family
ciently proved .

not desiring to retain thehouse , defend ,
il Action to recover moneys remitted

ant notified plaintiff, and on the first of by n . to I ., one of the defendants, in

May they abandoned possession of it 165 and 1804, and which plaintiff
and tendered the key, which was de- claimed had been given to her by R .

clined. It was proved by defendant that
fondant that R . was deceased at the time of the

plaintiff might have rented the house trial. The defendants are his adminis

for nearly as much asdefendant's testa trators. On the trial it was decided on

tor was to pay for it.
the evidence that R . created a trust in

A verdict was directed for plaintiff. F ., for the benefit of the plaintiff, the

Defendant claimed that between the income to be paid her for life, and that,

making of the contract and the time for subject to the trust, the principal be

no possession the contract was ex . longed to theheirs and next of kin of

ecutory, and defendant having refused 1 .

to perform it, plaintiff could only re- All parties appealed from the judg

cover the actual damage, which within ment.

the general rule, plaintiff was bound to C . S . Lester, for plaintiff.

make as small as possible.
John 11.McFurland & llenry Smith ,

Edwin More for respt.
for defts.

Wm . W . Badger for applt. Leld , That the decision of the court

Held. That the contract was not ex. Ibelow was correct, upon the facts .

ecutory ; that the parol lease vested in | After the plaintiff' rests it is too late

defendant's testator a present interest for the defendant to move to strike o

in the term which was assignable before evidence. Wheremoney of one is already

entry , and upon which an action of in the hands of another, the owner i

ejectment could have been brought it create a trust with regard to such mon

ession had been withheld 1 N y ley , without further delivery to the

307 : 8 id ., 115 ; and when plaintiff re- holder, provided the trust is sufficiently

as e
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proved . The mere existence of the tember 17, 1859, tie sums ussumed by

power to revoke or recall this trust, if the plaintiff and secured by the detend

he did not exercise it, does not prevent anthaving been ascertained and agreed

its validity. The defendant, F ., should upon at $ 10 ,030.23, the defendant then

not,up to the judgment, be charged with executed the bond in suit according to

interest at any greater rate than the do - agreement of July 25, 1859, and dated

nor tacitly consented thathe should pay ; back to that date.

as, although he had invested themoney ! A . Coburn for applt.

in his own business, it was done without N . E. Kernan for respt.

obiection on he part of the donor. Nor Teld , That the bond was prima

should he be charged with costs up to facie evidence of the amount clai:ned

judgment.
to be due upon it, and the burden of

Judgmentaffirmed with costs.
proof was cast upon detendant to re

Opinion by Learned , P . J.
pel such presumption .

BOND AND MORTGAGE. That the agreementmade and execu

ted between these parties and Ilunger
N . Y . SUPREME Court. GENERAL TERM .

ford , July 25, previously to the actual
Fourth DEPARTMENT.

giving of the said bond and mortgage,

Smith , respt. v . Smith , applt. does not affect, in the slightest degree,

Decided April, 1876 . the subsequ.inttransactions between the

An agreementmade prior to the bond in parties, and the giving of said bond

suit, although it refers to it, cannot and mortgage on September 17 ; that

control it.
| the transaction as to the agreement with

Ectra allowance of costs are in the dis- H . and the subsequent giving of the

eretion of the lower court.
bond and mortgage were properly held

This action was brought on a bond by the refereeas two independentagree

in the penal sum of $ 12,500 and condi

tioned to pay the sum of $ 10,050, and
The court at special term allowed

also on two notes given by defendant plaintiff an extr

to plaintiff.
$ 500 .

The answer, as one of the defences,
Held , That the question of an extra

sets out an agree !nent between plaintiff
1 | allowance was a question particularly

and defendant and one Hungerford,
directed to the discretion of the court

and bearing samedate as said bond , by |
at special term , and this court should

which H . agreed to assume and pay

* * |not interfere except in a clear case
certain liabilities of detendant, and de- 1

where the discretion has been abused .
fendant agreed to secure them separate

Judgment affirmed.
ly by a bond and mortgage of $ 5,000

Opinion by Smith , J .
to H ., according to certain figures then

present, and by a bond and mortgage to
BURGLARY.

plaintiff for an amount not then fixed,

N . Y . Court of APPEALS.
said papers to be executed and deliver

ed and arrangements to be completed McCourt, pif'in error v . The People ,

within 15 days from that date . defendants in error .

The answer then alleges that on Sep - Decided April 11, 1876 .

no



NEW YORK WEEKLY DIGEST. 423

In order to convictof burglary a break- Sumuel Iland for plff. in error.

ing and enteringwith a felonious in N . C . Mouk for defts. in error.

tent must be shown.
leld , That the conviction was er

The plaintiff in error was indicted
roneous; that the evidence did not jus

for burglary and larceny, and sentenced
tify an inference that theaccused acted

to state prison for two years. It ap - with a felonious intent : that there was

peared that plaintiff in error, who was
not only an absence of the usual indiciu

partially intoxicated at the time, in of
of a telonious taking, fraud, stratagem

company with two other young men ,
or stealth , but all the circumstances

drove up one morning between 8 and
proved are consistent with the view

1 o 'clock to the house of one C . Where that the transaction was a trespass mere

he had been in the habit of procuring lv .

cider. As the party drove up to the That in order to convict the accused

house one of them gave a cali, ana Voy it was necessary to prove that he broke

being away from home, his daughter into and entered the cellar with intent

came to the door. Plaintiff in error to

asked for some cider, said he would pay
pouapay | Judgment of general term , aflirming

Judo

for it ; the request was refused, and the ind.
name judgment of conviction, reversed .

girl told him they had none; tbat her
| Opinion by Andrews, J.

father was away and they could not

have any. PRACTICE .
The prisoner said he would have v

ave N . Y . SUPREME COURT.GENERAL TERM .

some, and wentdown into the cellar of
THIRD DEPARTMENT.

the house and broke a faucet of a cider
Oliver Peake v . Calvin II . Bell.

barrel and got some cider in a pail,
der in a pail, Decided May, 1876 .

which was pulled from his hand by one Aurdict cannot be set asideas against

of his companions and left in the cellar. / evidence where the defendanthas not

The cellar had double outside doors move for non-suit nor asked the

about eighteen inches apart, one open - court to direct a verdict in his favor.

ing outwardly and the other inwardly , Action for conversion. The jury

through which , the evidence sl:owed , found a verdict for the plaintiff. The

the prisoner gained admission. verdict was set aside as against evi

By the breaking of the faucet a large dence . No motion was made by the

quantity of cider leaked out, for which defendant at the end of the plaintiff' s

the prisoner and his companions after case, or of the trial, for a non -suit ; nor

wards paid C . was any motion made that the court

The people gave in evidence the dec. direct a verdict for the defendant. A

laration of the accused tithe prosecutor mction was made and denied that the

a short time after the transaction upon court direct a verdict for the plaintiff.

the settlement of the civil damages, in The plaintiff appeals from thecrder set

answer to the inquiry what his object ting aside the verdict.

was in so conducting himself at the Youmans & Niles, for applt.

house, that he was rum crazy. C . II. Bell, for respt

The court was requested by the Ileld , That a failure to move for a

counsel for the accused to direct an ac - non -suit, or to ask the court to direct a

quittal, and refused. verdict for the defendant, is an adinis
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sion that there is sufficient evidence to court, and will so leave unless restrain

go to the jury, and that the de endant ed by order of this court. fe is in the

is thereby precluded from moving to Havana trade, and can readily go there ,

set aside the verdict asagainstevidence . and so avoid plaintiff altogether.

Order appealed from reversed with The writ of ne exeat was signed by

costs.
the justice, and the bail fixed at $ 2,000 .

Opinion by Learned , P . J . ; Buckes . The grounds upon which the motion

& Boardman , J. ). concurring: to vacate the writ was made were as

follows :

WRIT OF NE EXEAT.
1 . he writ or paper by which the

N . Y . SUPREME COURT.GENERAL TERU, defendant was arrested was void ,be

FIRST DEPARTMENT, cause it is not in form of an order enter

Rose Viadero, respt., v . Manuel Via - led in this action , and there is no order

dero , applt. | directing such writ to issue.

Decided May 26 , 1876 . 2. It is not in form a writ of ne creat ;

The practice with reference to the writ |
it is not issued by theclerk of the court,

of ne ereat requires the special allow -/ under his hand , nor is it subscribed by

ance of the writ by in order of plaintiffs's attorney . The court can al

this court, and there should be an en - low a writ of ne exeat, but the clerk of

dorsement upon the writ by the clerk , the court not a justice thereof. issues

showing the amount in which the de- 1
le- the writ.

tendant shoulıl beheld to bail
The liberal provisions of $ $ 173, 174 . 1 3. The allegations in the complaint

of the coole, with reference to amend - are insufficient to sustain the writ.

ment, applies to the writ of ne ereat. C . Burling, for respt.

Appeal from order denying motion Geo . Bell, for applt.

to set aside a writ of ne ereat. Held , As the plaintiff appears to

The writ was allowed to issue upon have a meritorious cause of action, and

the verified complaint in this action , she may be deprived of substantial re

which has been brought for a divorce dress by dismissing the writ, that should

because of the adultery of the defend - not be done if it can be consistently

ant. The facts alleged are sufficient to sustained. And , that it may be, will

constitute a good cause of action in appear from the inference which is war

the plaintiff' s favor, and they are not ranted by the facts alleged . From the

controverted . The facts set up in the business the defendant was engaged in

complaint, eritied as an affidavit,and his interest would appear to take him

which weremade the basis of the writto Havana, in case of his leaving the

of ne exeat, are as follows: That de- city of New York . And that he con

fendant told plaintiff he intended to templated leaving is shown by his state

leave the city, and he has so told many ment to that effect, made to the

of his friends; that he has no tie 10 plaintiff.

this city or state, and from the aban- The practice prior to the Code with

donment of plaintiff, and the refusal reference to the writ of ne exeat still pre

of defendant to do anything for the vails,and that practice requires the spe

support of plaintiit, she is satisfied he cial allowance and order of this court,

intends to leave the jurisdiction of this together with an endorsement upon the
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writ, by the clerk , showing the amount confirmation were the names of two

in which the defendant should be held
members of said common council.

to bail, for the purpose of regularly is
Held , That that fuct alone does not

show that the Mayor thereby bribed
suing it. In that respect the preceding

saiid members to vote in favor of con

practice has been continued, and is still firming the rest of the appointments.

required to be observed . (2 Barb. Chy. The appointees were confirmed by a

Pr. 2 ed. 650 –51; Code 469.) single vote, and in yross. Held , the

confirmation was valid .

This practice was not formally pur
At the next meeting of the common

sued as it should have been in issuing council the Mayor sent in new ap .

the writ in this case. But its impor pointments, in the place of the two

tant requisites were, which were thead . members of the Common Council, who

judication of a justice of this court upon
had in themeanwhile refused thenom

inations, and the board thereupon
the fact that the writ should be issued ,

confirmed said new appointments ,

and determining the amount of bail to
together with those acted upon at the

be required to entitle the defendant to previousmeeting, with the exception

be set at liberty after his arrest. of those refusing, by a single vote and

That the informalities of the writ,
in gross. lleld, That the Common

which have in no way prejudiced the
Council had not exhausted its power

by the action taken at the previous

defendant may be cured by amend
meeting.

ment. (S $ 173, 174.)

An order should therefore be made
By the charter of the city of Albany

the street commissioner is appointed by
reversing the order appealed from , and

themayor and confirmed by the com
setting aside thewrit, unless within ten

mon council. He holds his office for
days after the decision of the appeal in

in this case the plaintift shall procure
two ye irs, and until his successor has

been “ appointed and duly qualified.”
and cause to be entered nunc pro tunc,

a formal order and allowance of the
The respondent, James Allen,was so

appointed in the year 1873, and now
writ, and have the endorsement upon it

of the amount of bail required by it
claimsto continue in office because, as

he alleges, his successor has not yet
from the defendant.

And in case of a compliance with this
been “ appointed and duly qualified .”

direction , then the order appealed from
The relator, Kilborn , clains the office

thus : On April 17, 1876, the then
should be affirmed without costs.

Opinion by Daniels, J.; Davis, P . J.,
mayor of the city , Mr. E . L . Judson ,

and Brady, J., concurring.
sent to the common council a commu

nication in writing, by which he nomi

APPOINTMENT OF PUBLIC
nated several different officers,and upon

OFFICER .
that list of rames was that of the re

lator, who was named for the office of

N . Y . SUPREME COURT. ALBANY SPE
street commissioner. Among the par

CIAL TERM .
ties thus nominated by the Mayor were

The People ex rel. James Kilbourn v .
the names of Frederick Andes and

James Allen .
Peter C . Lander, who were then Alder

Decided May, 1876 . men of the city , the former being desig .

In a list of appointments sent by a nated for the position of Excise Coin

Mayor to the Common Council for missioner, and the latter for that of City
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Marshal. When the communication office, and on April 27th demanded of

was received, a motion wasmade to ad - Mr. Allen certain books and papers

journ,and Alderman Cavana h ,whowas belonging to the office, which were

then in the chair, declared the motion refused . After such refusal this pro

carried. An appeal from the decision, ceeding was instituted .

as announced by the chair, was imme ! In answer to the application , the re

diately taken , which Cavanagh refused spondent, Mr. Allen, claims that the

to put, and then left the chair and the appointment of Mr. Kilbourn was ille

room , the Clerk , Martin Delehanty, fol- gal and void , because the paming of

lowing him . After they had left the two m : n for offices who were mem

room , Alderman Luby was called to the bers of the Common Council, was an

chair, and the appeal was sustained by offer of a bribe to them to vote for

nine votes, a full board consisting of the confirmation of others, and be

sixteen members. A clerk was also cause the attempted confirmation of

made, and, on motion , the several nom - all by a single vote was illegal and

inations of the Mayor, among which void ; whilst the alleged reconfirmation

was that of Kilbourn , the relator,were of April 24th was also illegal and void ,

confirmed by a single vote t: ken upon because having once voted upon the

all together, nine votes having been confirmation of those officers at a pre

cast in favor of such confirmati: n . vious meeting, the power of the board

Kilbourn then qualified before the was exhausted , and no new vote could

Mayor, and filed his official bond . On legally be had ; and also because the

the 24th of April, 1876 , the Board of confirmation was obnoxious to the pre

Aldermen again met, Alderican Cava- viously stated objection that it was by

nagh in the chair. The minutes of the a vote in gross, and not by one upon

preceding meeting, April 17th , 1876, each separately.

were so amended and adopted as to show
Messrs. G . Tremain and M . Ilale for

the facts of tha' meeting, as hereinbe
Kilbourn.

fore stated. A communication was re

ceived from the Mayor that Messrs. An
Mr. N . C . Moak for Allen .

des and Lander had each refused the office | Westbrook, J. - It was at one time

to wlich he had been appointed , and held (Devlin v. Conover, 5 Abb. 74)

nominating Charles Kirchner for Excise that upon such a proceeding is this ,

Commissioner,in the place ofMr. Andes, the officer before whom it was pend

and Mr. Augustus T . Fisher for City ing had no right to look beyond the

Marshal, instead of Mr. Lauder. These actual possession of the office- - that in

nominations, together with those acted any case when the one or the other

upon at the meeting of April 17th , was conducting the office he would

except those of Andes and Lauder, not be interfered with. The effect of

were then confirmed by a vote of nine this doctrine was, however, to nullity

to six . Tho vote was a single one the statute, for in every crise an in

upon all the names together. After cumbent could defeat his successor by

this reconfirmation , the relator, Mr. refusing to surrender the position , and

Kilbourn , again qualified as street com - then in every case the party claiming

missioner. Since that time he has en - an office would be compelled to resort

deavored to perform the duties of the to a writ of quo warrunto. The bet
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ter opinion now seems to be that when could be inferred from themere nomina

the case is free from reasonable doubt tion, then whenever the governor of

the application should be granted . the state sends to the senate , of which

(North v. Cary, 4 N . Y . Sup . Ct. Rep . a majority is of adverse politics, the

357.) names of severalpersons, some of whom

Neither is this a proceeding in profess a political belief similar to that

which the title to the office is to be
of the appointing power, and others

tried . If the office was an elective
whose views are identicalwith those of

one, and the result had been declared the senate majority , then it might be

in favor of the applicant for books and
argued that the executive offered his

papers, theofficer upon this proceeding
political opponents a bribe to secure

would not go back of the result as de
their votes in favor of his own friends.

clared to investigate the legality of the
Such a conclusion would be unjust and

votes cast, nor the bribing of votes .
unfair, and there is no distinction be

Neither in the case of an officer ap
tween the supposed case and the real.

pointed by an executive and confirma
In the one it may be said that the con

tion by a board should the officer to
firming power is bribed by favors be

whom this application is made go be
stowed upon friends, and in the other

hind the appointment and confirination
by favors bestowed upon themselves.

to investigate the fraud and corruption ,
con | The alleged bribery in the one case is

even if that would vitiate the appoint
the sameas in the other in kind, and

ment, or the evidence was sufficient to
differs in degree only. Every nomina

justify the charge . An application un
tion should stand or fall upon its own

der the statute for books and papers is
individual merits, and , perhaps, in a

designed to be a summary proceeding,
very strict sense the practice in either

and the officer to whom it is made her case should be condemned , but actual

no power, in my judement, to declare corruption conld not be interred from

action of the appointing and confirm the simple acts.

ing power void for official corruption, The remaining objection to the ap .

especially when there is no clear proof plication is that the confirmation of the

of the fact. It is a statute proceeding nominations, including that of street

strictly, and no power can ke exercised commissioner, was in gross and there

beyond that actually conferred. On fore void . The statute (section 10

themerits, however, of the allegation , of title 3 of charter,) does not pre

weobserve that it may be true that the scribe the manner of confirmation .

nomination of Andes and Lander was It simply says: “ the Mayor, with the

intended to improperly influence them consent and approval of the Common

in their votes upon other nominees, and Council of the said city , shall biennial

it may also be true that they were se - ly appoint * * * one Street Com

lected on account of their eminent fit- missioner," etc. That “ consent and

ness for the positions to which they approval” is simply to be expressed .

were nominated, and that the idea of If by a single vote “ consent and ip

thus influencing their votes never occur- proval” is given to several appoint

red to the officer who made theap- ments, itwould be difficult to say none

pointment. If corruption and fraud had been expressed. If I say Iconsent
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to and approve of the appointment of of the 17th , the counsel arguesmust be

A . to the office of Chamberlain, of B treated as null by reason of the prof

to the office of Deputy Chamberlain , fered bribe(and he must take thatposi

etc., expressing it in writing and sub - tion to make his point, for if voidable

scribing it by name, it would be diffi- only , there is no power vested in me as

cult to say it was not as effectual and a judge — an officer merely — to declare

valid an approval as if I had subscribed it void), then no pretended action on

two papers. And when a Common that day had exhausted the power of

Council is to “ consent and approve,” the Common Council in the premises,

and does consent to and approve, of and they were free to act upon the 24th .

several appointments by a single reso - That which is void is nothing, and

lution , I see no reason to doubt the to claim that power has been expended,

validity of the act. It is certainly the where none has been executed is the

daily practice thus to express consent, claim of a legal impossibility.

and I should be reluctant to hold that My conclusion isthat the order asked

such “ consent and approval ” were formust be granted.

void . Theremay be reasons why more

strictly legislative action cannot be PRACTICE . SUMMONS.

thus conducted , and upon that point no N . Y . SUPREME CourT. GEN . TERM

opinion is expressed ; but I cannot hold FOURTH DEPARTMENT.

that the law hasbeen violated , and that
Strong, applt. v. Dana, respt.

so many officers have discharged duties ! Decided April, 1876 .

illegally and drawn salaries unlawful
In an action arising out of an alleged

ly , as certainly have if this point of the breach of covanants of seizin a sum

respondent is well taken . mons for money demand under sub

It was not claimed or argued that the
division 1 sec . 129 of the code, is not

pretended adjournment of April 17th
proper ; it should be under subdivis

ion 2 .

was legal. It clearly , however, was

not. A Chairman and Clerk cannot
The summons in this action was

override the will of a majority of the
served without a complaint, and was

Common Council, which they undertook
for $918 83 ; the complaint which was

to do. I regard the confirmation of
afterwards served set forth a cause of

April 17th , 1876, as valid , despite the
action for damages for breach of war

ranty and of covenants of seizin .
attempted adjournment, and if it was

not, the subsequent action of the 24th |
A motion to dismiss the complaint on

of the same, month, being a regular
the ground that it did not conform to

meeting, certainly was. If, as the
thesummons was made and granted .

counsel for the respondent alleges, the Jas. C . Strong, for applt.

action of the 11th was void and no ac- ! Willard Bartlett, for respt.

tion, because of bribery and corruption , Theld , the decision at the Special

then that of the 24th which was not Term was clearly right. The action

obnoxious to that objection.was clearly was commenced by the service of a sum .

proper . mons and the complaint did not con

The approval and consent of the form to the summons previously served.

Common Council expressed by their vote The summons was under the first sub
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division of section 129 of the code, and 3 , 1870, and the assessment was confirm

the complaint sets up a cause of action ed November 7, 1870, and the premises

for a breach of the covenant of seizin were put down in pla 1.tiff' s name in

in a deed and seeks to recover dam - the assessment list, and the amountas

ages in the sum of $918 83 for such sessed against him . It was not entered

breach. The summons clearly should in the title-book of assessments in the

have conformed to the second subdivis- bureau of arears until December 24 ,

ion of sec. 129, and concluded with a 1870 .

notice that the plaintiff would apply to Plaintiff claimed that the amount did

the court for relief demanded by the become a charge until it was there en

complaint. tered according to the provisions of the

The phrase in the first subdivision of laws relating to the collection of ar

said section for the recovery of money rears of taxes, assessments, & c ., in the

only , means for the recovery of money city of New York , (laws 1853, chap.

upon some specific promise to pay a de- 579, $ 6 ; Laws 1871, chap . 381 $ 1,) and

fivite sum of money upon an express there ore he was not liable to pay it.

contract, or upon a contract implied to The statutes in question provide that

pay a liquidated sum ofmoney, or debt,
money, or debt, no assessment for any city improvement

acknowleged .
shall be deemed to be fully confirmed

The order should be affirmed .
so as to bedue and a lien upon the prop

Opinion by E. D . Smith J.; Mullen erty included in it until the title thereof,

P . J . and Noxon , J . concurring.
with the date of confirmation , shall be

entered as required .
DEED. COVENANT AGAINST

INCUMBRANCES. EFFECT OF
After the assessment was entered ,

plaintiff paid it under an agreement
N : Y . COURT OF APPEALS.

with defendant that the latter would
De Peyster, respt. v. Murphy, applt. Ireturn themoney if plaintiff was not

Decided May 23, 1876 . legally liable to pay it.

Where a deed contains a covenant that
John E . Parsons for respt.

the premises conveyed are free from

all taxes, assessments, & c ., the grant
Chas. E . Crowell for applt.

or is bound to pay an assessment

which has been levied but not yet en
lleul, That as the covenant in plain

tered so as to become a lien upon thehe tiff's deed included all charges as well

property uuder the statute . as taxes and assessments, although an

This was an action to recover the assessmentmade and confirmed was not

amountof an assessment for a street a lien for the purpose of the statute , it

pavement in the city of New York. was, nevertheless, a “ charge ” against

Plaintiff conveyed the premises, De- plaintiffwhich incumbered the premises,

cember 5 , 1870, to defendant by a deed and against which he was bound to

in which he covenanted that the prem - provide.

ises were “ free , clear, discharged and That the improvement having been

unincumbered of, and from all charges , made when the contract was entered

* * * taxes, assessments and in into, and plaintiff being in the full en

cumbrances.” The work on the assess joyment of the benefits arising from it,

ment had been completed prior to May it constituted a portion of the value of
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the premises, and entered into the con- appraise the compensation to be made

sideration upon the sale thereof. to owners of the dams and ponds, and

That it was then a lawful charge awardswere made to them . A channel

against plaintiff and the property , and was excavated and walled up in the

a binding obligation which could only lands uncovered by the removal of the

be removed by a discharge ; and being dams, and in some places the channel

a charge against the person and the of the stream was changed. This was

property, it was fairly embraced within done under the direction of the Water

the meaning of the covenant without Commissioners. Subsequently commis

regard to the question whether it was sioners were appointed under an act to

a lien under the statute. as-ess upon the owners of Jands adja

Also held , That plaintiff was bound
cent the benefits conferred upon them

to pay the assessment as the person by the removal of the dams, and the

against whom it was made and enter excavation and wallingup of the stream .

ed. R . L . 183 , $ 175 , 186 ; 2 Kern.,
This act did not fix the amount to be

140 ; 4 Seld ., 420, 43 ? ; 2 Pa., 134; |
assessed , and under it the commission

45 Barb., 150.
| ers might have assessed any amount for

such benefits.
Dowdney v . Mayor, & c ., explained

and distinguished . Thompson & Weeks, for applts.

Judgment of general term , affirming llenry M . Taylor & 0 . D . M . Ba

jndgment on verdict directed for plain - |ker , for respts.

tiff, reversed , and new trial granted .
lleu , That the water commissioners

Opinion by Miller, J. having acquired the right to the damns

and ponds, and having removed the

ASSESSMENTS. SERVITUDES. dams, abandoned the servitude of flow

age. They did not by the purchase of
N . Y . SUPREME COURT. GENERAL TERM , the dams and water privileges, acquire

Turn DEPT.
any title to the land left uncovered.

Water Commissioners of Ponghkeep - | This becamethe property of the owners

sie, v. Owners of Lands.
relieved from the servitude of flowage.

Decided May, 1876. The water commissioners then had no

Where commissioners have made ex
title to tie land in which the channel

penditures upon lanıls to which they was built and the excavation made.

have not acquired title the assess- | The assessments were made to pay for

mentsmade for the benefits conferred this expenditure, and cannot be sup

cannt be supported (People v. llaines, Iported under the doctrine of People v.

49 N . Y ., 587, followed ).
|Haines, 49 N . Y . 587 . It seems that a

Appeal from an order denying mo- statute is invalid which allows commis

tion to confirm the reports of commis- sioners to assess for benefits conferred

sioners assessing benefits on owners of but does not fix the amount to be rais

lands, by reason of taking away certain ed , nor limit it to any definite sum .

dams and improving the Fallkill.
| Opinion by Learned , P . J.

Commissionerswere appointed under

an act of the legislature to ascertain and
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ASSESSORS. WRONG FUL EN - that the plaintiff has no invididual in

TRY IN ROLL. terestdistinct from every taxpayer .

N . Y . SUPREME COURT. GENERAL TERM . Judgment affirmed with costs.

Third DEPARTMENT. Opinion by Learneil, P . J.; Bockes

and Boardman , JJ., concurring.
Youmans, applt., v. Simmons, respt.

Decided May, 1876 .

PRACTICE. CIIANGE OF VENUE.
An action will not lie against an asses

sor for a wrongful entry on the rolls
APPEAL.

of the value of property. . N . Y . SUPREME COURT. GEN’L TERM ,

Action against an assessor to recover Fourth DEPARTMENT.

damages for an unlawfulassessment. I Kellogg, applt., v . Smith , respt.

The complaint was dismissed on the
Decided April, 1876.

trial. It was adınitted on the argi
Whether an order of special term chang

ment that the action of the assessors
ing place of trial for convenience of

in determining the value of property witnesses as appealable , quære .

is judicial, and further , that for a judicial Where japers unıler such an order are

act, even when maliciously done, an ac transmitted from one defenılant to

tion does not lie . The assessors had put another the appealmust be taken in

the latter .
the value at about one third of the

real value. This is an appeal froin an ordermade

Youmans & Niles , for applt.
at the Otsego special term , changing

the place of trial from Oneida to Otsego
Gleason & Murray , for respt.

county, for the convenience of wit
Held , That the act of the assessors nesses .

in entering upon the assessment roll the
1 The order wasmadeat a special term

value of real and personal property, af- l .
in Otseyo, held March 30, 1875 , and

ter they have determined the same,
entered in Oneida county clerks' office,

cannot be separated from the act of

determination ,and that therefore an ac
April 5th , and the papers transmitted

tion will not lie for a wrorgful entry .
to the clerk of Otsego, and filed and

entered in the Otsego county clerk's
The plaintiff claims the act of entry to

be miristerial, but it is difficult to see
office April 6th .

what judicial act takes place until the
The notice of appeal is dated the 8th

May, and is addressed to and was serv
final entry of value in the roll and its

completion. Prior to that everything
ed upon both the clerks of Oneida and

is incomplete , liable within certain re
Otsego counties.

strictions to be modified . If the asses
11. Kellogg, for appit.

sors knowingly and falsely determined J. L . Duddelsion , for respt.

the value at less than they knew it to be. If the order in this case were appeal

still this was a judicial act, and one for able (which we are not prepared to ad .

which they are not liable. The court mit. On the contrary, we think other

suggest without passing upon the point, wise, and consider that it involves no

that the doctrine of Rosevelt v . Draper, substantial right), we think it can only

23 N . Y . 318 , may defeat the plaintiff'; beheard in the Third Department. Af

that the alleged wrongful act affected ter the papers were transmitted from the

every taxpayer in the samemanner, and | Oneida to the Otsego county clerk's of



432 NEW YORK WEEKLY DIGEST.

fice, the place of trial of the cause was athis decease,or leaving issue, and to be

changed to that county , and the appeal held by his executors as trustees for

could only be made to and heard in the them , the income to be applied to the

3d department. use of said children during the life of

The notice of appeal in such case each . The executors were authorized ,

must be served upon the clerk having if they deemed it judicious and proper,

the custody of the papers in the cause. to make advances, in their discretion , to

These papers, when the appeal was each of the children respectively out

brought, were in the lawful custody of of the capital of his or her share, from

the clerk of Otsego county. If an ap - time to time, in such amounts as might

peal had been immediately brought seem safe and conducive to the true in :

from the order with a stay of proceed - terests of the beneficiaryterests of the beneficiary. The execu

ings, before the papers had been trans- tors concluded that under the power

mitted by the clerk of Oneida to the conferred upon them an advance of

clerk of Otsego, then the appeal could $ 100,000 to each of the children would

properly have been brought to a hearing be proper, but doubting their power to

in this department. do so neglected to make the advances.

But in the present state of the cause
Plaintiffs, who are the three surviving

we think we should decline to hear the
childien of the testator claimed that,

appeal, and leave the party at liberty to
the executors having exercised their dis

bring it on to a hearing in the 3d de
'de. cretion in regard to the payment, they

partment if he should be so advised ,
ised were entitled to have decreed to them ,

otherwise we should dismiss the appeal. Sen
ỉ generally , the payment of said sum ,

and the Special Term so held .
Opinion by E. D . Smith , J.; Mullin ,

P . J., and Noxon , J., concurring.
Geo . G . De Witt & Charles A . Pea

body, for applts.

Edward T. Bartlett & Geo. 11. Yea
TRUST. POWER OF TRUSTEES.

man , for respts.
N . Y . Court OF APPEALS. . Ileld . That the trust created was va

Roosevelt et. al. applts, and respts. v . lid , but that it was the judgment of the

Roosevelt et. al. applts. and respts . executors which was to decide whether

Decided March 28, 1876 .
theadvances should be made and until

they gave effect to their judgment by
A discretion vested in trustees to ad

vance certain moncys if they deemed
Ipaying over they could change their in

it proper , is only exercised when the
tent and withhold the advancement,

moncy is actually paid , and until and that the judge at Special Term

then they may refuse the advance- erred in attempting to control that dis
ment although they may have con - cretion .

cluded at one time to pay it. Judgment ofGeneral Term affirming

This action was brought for the con - judgment of Special Term as to the va

struction of a will, the fifth clause of lidity of the trust, and reversing as far

which gave the testator's personal es- as it decreed that the executors should

tate not otherwise disposed of to his make plaintiffs the advances, affirmed.

executors in trust to be divided in as per curiam opinion .

many shares as he had children living |
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NEW YORK WEEKLY DIGEST. made, or that any money was ;ubscrib

ed, paid or received in pursuance of it.

Vol. 2.) MONDAY JUNE 19, 1876 . (No. 19. He did find that B . did not agree

PRACTICE . FINDINGS.
accept $ 2 ,300 in full of his claim , and

thathe did not accept that sum in satis

N . Y . COURT OF APPEALS. faction thereof.

Brett et. al. respts. v. First Universal

Soc., of Bklyn, applt.
Jesse C . Smith, for applt.

Decided March 28, 1876.
Held , That as the essential facts

If upon a reference certain facts are ,
upor, which defendant relied to estab

not found, and no request made to

find them , the appellate courtcannot sa
of lish an accord and satisfaction were not

assume they existed , nor can it look found, and as there was no request to

into the evidence to ascertain wheth - tind them , the court cannot assumethat

er factswere proved which if found they existed , neither can it look into the

would require the reversal of the levido,
the evidence to ascertain whether facts

judgment.
were proved whii h if found would re

This action was brought by plaintiffs
quire a reversal of the judgment.

as assignees of one B . of a part of a Piaintiff's offered evidence of items

claim against defendant, and one C .,
| Co, omitted by mistake from the account of

who held an assignment of the balance
B . as rendered, this was received under

of the claim , which was for an al
al: objection

leged balance due B . as treasurer of

defendant. It appeared that at a meet
ineet Judgment of the General Term , af

ing o . the church , at which B . was firmi
was firming judgment for plaintiff on report

present,after he had ceased to be Treas- of referee, attirmed .

urer, the pastor of the church stated that Per curiam opinion .

B . hæd authorized him to state that

there was a large deficiency in the reve

nues, that his accounts not being made DEMURRER .

up he could not state the exact amount, N . Y . SUPREME COURT. GENERAL TERM .

but that it $ 2 ,300 was raised he would First DEPARTMENT.

accept it in full settlement of his ac

counts against the church ;that$ 2,345.80l.
Mary N . Townsend , applt., v. Peter

was raised and paid to B . Defendant's .
tis S . Norris, respt.

counsel insisted that this transaction ! Decided March 31, 1876 .

operated as an accord and satisfaction An allegation in the answer that the

ofhis claim . B . denied that he agreed right of action is in a receiver namell ,

to except $ 2, 300, or that he stated that
and not in plaintiff, is a proper de

fence, and not demurrable. Under
he would accept any sum less than the

this defendant may prove appoint

amount ofhis debt in full. The referee ment of receiver, and all facts neces

did not find that B . assented to the sary to establish his title.

statement made by the pastor at the General averments ofGeneral averments of time refer to the

church meeting, or that he heard it , or commencement of the action .

that the church or its membersaccepted Appeal from judgment entered on

or acted upon the proposition there demurrer.
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This action was brought to recover might prove the receivership of Foster,

$ 168.00 for the use and occupation of and his title to the cause of action set

certain lands, which defendant promis- out in the complaint, and any fact re

ed to pay one Carey, and which Carey quisite in law to establish the title of

afterwards assigned to plaintiff, the Receiver. ..

Defendant, in the third part of his A motion to make the answer more

answer alleged “ that by virtue of a specific, if that were desirable, was

judgment or decree of the Court of plaintiff's proper remedy, not a de

Common Pleas, for the City and County murrer .

of New York, dated December 12 , Judgment affirmed.

1867, in the action of Mary Carey v. Opinion by Davis, P . J.; Brady, and

Thomas W . Carey, John A . Foster was Daniels, JJ., concurring .

appointed Receiver of all the estate, both

real and personal, of Thomas Carey,
TOWN BONDS . ILLEGAL ISSUE.

and the said Receiverduly filed his bond

and entered upon the duties ofhis office,office N . Y . SUPREME Court. Gen’L TERM .

and was alone invested with any right Turn DEPARTMENT.

or title to the cause of action set forth Holton v. Town of Thompson.

in the complaint.” Decided May, 1876 .

To this part of the answer plaintiff | Chap. 809 of laws of 1871 is constitu

demurred. The court at special term tional. Thelegislature haspower to

overruled the demurrer and gave judy pass an act ratifying bonds illegally

ment for the defendant, on the gr. und issued . .

that the defendant has set up the right Appeal from a judgment entered on

of the Receiver as a matter of fact, not a referee's report. The action was

of law , and the answer,while it may be brought on coupons of a bond iss ed by

general, is not demurrable .” the defendant under laws of 1868, chap.

John Townsend , for applt. 553, and laws of 1869, chap. 96 . The

defense was, that the consents given to
Peter S . Norris, for respt.

the bonding of the town did not state

On appeal
the name of the company in whose stock

neu , That the answer, though gen - the proceeds were to be invested, and

eral, was substantially an averment that the bonds were not sold for cash,

that the right of action , at the time but were e
e time but were exchanged directly with the

of the commencement of this action, railroad company, in whose interest
was vested in and belonged to the Re- the action of bonding the town was

ceiver therein named , who had been taken , for stock .

duly appointed. The phrase , “ Was

J. J. Linson , for applt.
alone invested with any right or title

to the cause of action set forth in the
T. F . Bush , for respt.

complaint,” must be construed to refer Held , ( following Rogers v . Smith ,

to the time of the commencement of 12 N . Y. S . C . R . 475,) That chap. 809

this action , which is the time to which of Laws of 1871 is constitutional. This

all similar averments, whether in form act ratifies the acts of the Commission

in the past or present tense, are held to ers in issuing the bonds, and in ex

refer. Under this answer defendant changing them for stock , an :l provides
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that the defect in the consents shall not carried on by him as a dealer in jewel

avoid them in the handsof a bona fide ry and watches.

holder. In this case the plaintiff was It was stated in one of the affidavits

such a holder. The case of Buffalo v. produced on the hearing of themotion ,

Jumestown R . R . Co., 12 N . Y ., S . C . that the defendant had purchased of the

R . 187, is not an authority against hold - firm of Arnold , Constable & Co., dur

ing this ratifying act valid . ing the same fall over $ 2500 worth of

Judgment affirmed with costs. drygoods, and about $ 1000 worth of

Opinion by Learned , P . J.; Bockes carpets which had not been paid for .

and Boardman , J . J . concurring . When the goods were purchased at

the plaintiff's' store representions were

ORDER OF ARREST. made concerning defendant's circum

stances , but as his wife had previously
N . Y . SUPREME Court.GENERAL TERM , ||

purchased goods there in the defend
First DEPARTMENT.

ant's name, which were afterwards paid
Alexander T . Stewart, et al., applts . for by him , no suspicion as to his cir

v. Moses Strasburger, respt.
cumstances or credit seems to have ex

Decided May 26 , 1876 .
isted on the part of the plaintiff's.

When circumstances are so decided as
No term of credit was agreed upon ,

satisfactorily to establish the conclu - .

sion that an intent to defraud exist.|
erist, but the bill was not presented until the

ed when a purchase of goods was latter part of December following the

madr, they will be sufficient to sus purchase, and then the defendant failed
tuin an order of arrest, although no to pay it .

oralrepresentationsweremade at the
ne That the defendant knew of the re

time of the purchase which were

false.
ceipt of the goods at his residence was

not denied either by himself or his
Appeal from order vacating order

wife ; and when he was asked to pay
of arrest.

This action was brought to recover
the bill,he in no way indicated any dis

the sum of $ 2, 304.23, which was the
position to pay for or give up the goods.

Plaintiff's insisted that the goods were
purchase price of drygoods sold and de

livered by plaintiffs on detendant's cred
purchased and procured from them

frandulently , and that the fraud was
it in themonths of November and De

perpetrated by intentionally concealing
cember, 1875 .

From the attidavits used on themo
froin them the condition of defendant's

tion , the following facts appear :
circumstances, and upon that theory the

That the goods were purchased by
order of arrest wasmade.

the defendant's wife for family use, and
| Defendant’s wife, in her affidavit,

were delivered at the defendant's resi
denied any knowledge of her husband's

dence in New York city. That at and
circumstances.

before the times of the purchases, de
llenry II. Rice for applt.

fendant was insolvent, and in failing
M . L . Townsend for respt.

circumstances, and on the 14th of De- ! On appeal.

cember, 1875, made a general assign Held , That whether the debt was

ment for the benefit of his creditors, fraudulently contracted or not must be

and closed up the business formerly determined from the circumstances af.
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boliglit; A Coill not by the
baritho

fecting the transaction , as well as from BILLS AND NOTES. PAYMENT.

the statements contained in the affida L . N . Y . COURT OF APPEALS.

vits .
The National Bank of Newburgh,

The following circumstances, name- respt. v. Smith, applt,

ly, that the goods were notneeded for Decided May 25, 1876 .

family use when they were bought; A apner
night: A general deposit of money in a bank

that the reason assigned for the par will not operate as payment of a

chases being evidently untrue ; the ear note held by the bank, and which has

ly failure of the defendant ; the fact that been protested , without specific in

the defendant had in no way indicated
structions that it be so applied .

any disposition to give up the goods This action was brought against de

when their price was demanded , as well fendant as the endorser of a promissory

as other circumstances in the case, just- note for $500, payable at plaintiff's

ify the conclusion that the purchases bank. It appeared that when the note

were made in the expectation of an ear - fell due, G ., the maker, had no funds

ly failure which would prevent the in the bank , except a balance of $ 10 13,

plaintiffs from obtaining payment and the note was duly protested.

That proof of fraud , which always About two weeks afterwards G . inade

endeavors to guard itself from discov - a general deposit of a check for $ 500

ery by concealment, is peculiarly de. without any specific directions asto the

pendent upon the force of circum - application or appropriation of it. Two

stances for its support, and when they days after the deposit another note of

are so decided as satisfactorily to estab- po
estab $500 made by G ., payable at plaintiff's

lish the conclusion that an intent to de- bank, fell due and was paid upon pre

fraud existed , it is not to be rejected sentment by plaintiff. Defendantclaim

because of the positive denial of it by ed that the note in suit was paid by the

the parties concerned in the commission deposit of the $500.

of the wrong. Samuel Hand, tor respt.

The wife of the defendant, in con - Cassedy & Brown, for applt.

tracting the debt, acted as his agent. Held, That the generaldeposit made

The goods were received at his resi. by themaker of the note in suit after it

dence for the use of his family ; he had been protested,without regard to the

had the benefit of them , and became note, did not of itself operate as a pay

Jiable to the plaintiffs for the payment ment ; that as there was no agriement

of their purchase price. that the deposit was to be appropriated

The debt was fraudulently incurred, for such a purpose, the act itself indi

and defendant was lawfully held to cated that there was no intention in

bailby the order made. the part of the depositor or plaintiff to

21 N . Y ., 238 ; Id., 239, 240 ; 25 N . apply it upon the note. The subse

Y ., 593, 599, 602 ; 40 N . Y ., 454 ; 50 quent disposition of themoney, without

Barb., 319, 386 – 7 . objection , confirms the inference that

The order appealed from should be there was no design thus to appropriate

reversed . lit. In the absence of any express di

Opinion by Davis, P . J.; Daniels rections or an agreement to that effect

J . concurring. it was optional with the bank, whether
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it should apply the money or not upon was paid at the rate of $ 1200 per an

the note in snit, and it was under no num for his services up to January 1st,

positive legal obligation to do so. 34 1872, but that nothing was paid from

Barb. 298; 2 Comst. 352; 6 Wend . 611. January 1st, 1872 to June 1st, 1872, al

Judgment of General Term , affirm - though plaintiff had rendered services

ing judgment in favor of plaintiff, af- during the latter period .

firmed .
That in the course of his duties plain

Per curiam opinion. tiff was accustomed to go of errands

for the judges.

EVIDENCE. The evidence introdnced by the de

N . Y .SUPREME Court.GENERAL TERM
fense showed that there was a contest in

the fall of 1871, between the Comptroller
First DEPARTMENT.

and the Judges of the Common Pleas as
Edward C . Genet, respt. v. The to the appointments of the officers of

Mayor, & c., of the City of New York,
the court ; that a letter was written by

applt.
the Comptroller to the Judges request

Decided May 26, 1876 . ing information as to the number of

When upon the trial int circuit a cir- officers required for that court, in reply

cumstance or fact appears inconsist- to which letter a letter dated October

with the efence; evidence ex - 17th 1871, was addressed to the Comp

planatory of such fact is proper. .

Where there is a plain conflict of cvi
. . troller by the Chief Justice of the Court

dence upon one of the issues raised of Common Pleas, stating that twenty

by the pleulings, it is error to take personswould be sufficient, and stating

the question from the jury. the names of twenty persons who had

Appeal from judgment recovered on been designated as such officers. Plain

the verdict of a jury directed by the tiff' s name was not among them .

court, and from order denying motion ! That after the above letter no person

for a new trial upon the minutes. was recognized as an officer of the

Action brought to recover for ser - court except those included in the list

vices performed by plaintiff as an offi- designated by said letter.

cer of the Court of Common Pleas from A pay -roll of the attendants of the

the 1st of January to the 1st of June, Court of Common Pleas for themonths

1872 , inclusive, at the rate of $ 100 per of October, November, and Decem

month . ber, 1871, was offered in evidence

Defence set up plaintiff was never upon which the plaintiff 's name appear

legally appointed such officer, his ap- ed.

pointment having been made by the The Clerk of the Court of Common

Comptroller of the city of New York, Pleas, as a witness for the defence, was

and a general denial that the services asked the question : “ Do you know

sued for were ever rendered . |how thatman's (plaintiff's ) name came

On the trial plaintiff proved his ap- to be on the pay-roll after October 17th ,

pointment on the first day of October, 1872 ?"

1870, by Comptroller Connolly , and The question was objected to, and

that he rendered services from that question excluded.

time up to June 1st, 1872. That hel Defendant's counsel offered in evi
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dence pay-rolls for the months of Jan - upon the pay -roll, the judginent should

uary, February,March and April, 1872, be reversed , and a new trial ordered ,

certified by the Clerk , upon which with costs to abide the event.

plaintiff's name did not appear. . Opinion by Daniels, J.; Davis, P .

At the close of the case the justice J. and Brady, J ., concurring.

presiding directed a verdict for the

plaintiff. PARTNERSIIIP ,

D . M . Cotton for respt. ORPHANS' COURT OF PHILADELPHIA .

C . P . Miller for applt. Estate of Nathaniel P . Gordon ,de

Held , That it was proper for thedeceased .

fendants to show by the Clerk, if he Decided May 27, 1876 .

knew , how plaintiff's namecame to be a partner to whom the partnership is

upon the pay-roll after it had been indebted can have no satisfaction ex .

dropped from the list of attendants up
cept out of what remains after the

on the court. It might have appeared
partnership debts are paid . .

that it resulted from some mistake or
The decedent was the survivingmem

misapprehension as to the facts. And
ber of the firm of which he had been

that would have tended to remove the a copartner. His copartner in his life

inconsistency in which the defendant time deposited certain of his individual

and the witness both appeared , to some securities and private property with a

extent, to be involved. The evidenceThe evidence creditor of the firm , as collateral secu.

should have been received .
rity for a partnership debt. The debt

lled further. That from the evi- remained unpaid at his death , and also

as a conflict of testimony at the death of the surviving partner,

as to whether the plaintiff continued in the present decedent, which occurred

any manner to be regarded as an at some time after . Letters of adminis

tendant upon the court after the 1st of tration were taken out upoa the estate

January, 1872. The facts that he was of each partner . The settlement of the

not retained among those designated by afiairs of the firm having devolved up

the judges ; that he was not recognized on the administrator of the survivor, in

or regarded as an attendant by the the fulfilment of his duty, he entered

Clerk , and that his salary was not paid into an agreement and contract with

after the 1st of January, 1872, very di- certain creditors of the firm , and the

rectly tend to establish the de- administrator, widow , and creditors of

ence which was made in the case theother deceased partner, whereby the

They tended to show thathe was not in accountant was authorized and empow

fact employed , and that he must have ered to sell at private sale, certain real

understood that to be the case. There and personal estate of the firm , to

was sufficient certainty upon the sub - the creditor whose debt had been secuir

ject to entitle the defendant to have ed by the deposit of collateral securi

the case submitted to the jury.
ties, as stated, and with the proceeds

For that reason and because of the first pay certain other firm creditors,

exclusion of the evidence proposed to and apply the balance to the liquida

be given by the clerk explanatory of tion of the claim of the secured cred

the retention of the plaintiff's name itor.
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It was further agreed that account- debtedness, claimed to be entitled to

ant should receive from the secured the entire balance in preference to the

creditor, all the property, whether of firm creditors. The fund was awarded

individual or firm assets, deposited as to the administrator.

collateral security, and “ se and apply Ilanna , J . - It is a general rule of law ,

the proceeds of the former, so far as both in England and in this country,

may be requisite, for and to the pay- that partnership assets must first be ap

ment of any balance which shall remain lied to the payment of partnership

due to the Philadelphia and Reading debts. Parsons on Partnership , 346 ;

Coal and Iron Company by the firm of Bispham 's Eq., 461 ; 8 Wright, 503 ;

Repplier, Gordon & Co., after the ap- 9 Wright, 484.

propriation of the proceeds of the col- .
of the cold !

The partner
The partner paying a debt cannot be

lieries to the liquidation thereof, as substituted to the rights of the creditor

aforesaid , the respective rights of the
a , the respective rights of the against his copartner ; he must first ac

firm estate , and of the separate estates , count for the profits of the business in

in and to the proceeds of the said col- which they were jointly engaged. If

laterals which shall be so used , and the there is anything due him , account ren

respective rights of each of said estates dered is his remedy at law , and to th

arising from the said use of those which
action, or to a bill in equity for an ac

shall be used, not to be in any manner count he ought to be remitted. Baily

affected or prejudiced hereby,but to re- v . Brownfield , 8 Harris . 46 .

main for future adjustment or deter An advance to the firm , as against

mination.” This agreement was car- creditors, is to be treated as an addition

ried out, the conveyance made, and to to the capital, and does not ipso facto

discharge the balance of the debt duelconstitute the partner a creditor of the

the secured creditor, not only firm col- firm . A partner to whom the partner

laterals, but a portion of the indi. ship is indebted can have no

vidual securities, deposited in the man - tion but out of what remains after all

ner stated , were assigned , and the bal- the joint debts are paid .

ance returned to the administrator of the pleqve by the decea

the deceased partner ,as his separate es in his lifetime of his individual prop

tate .
erty , was a. loan or advance to the

There were, however, creditors of the firin . It would be contrary to equity

firm , who were not parties to and never to hold him to be a creditor of the firm

sanctioned or ratified this agreement and entitled to a preference in the dis

and settlement. tribution of the firm assets, should his

Upon the audit of the account collaterals be used to pay his debits; or

of the administrator of the sur- to hold in case of insolvency that he

vivi! g partner, they claimed to be was entitled to share pro rata with the

awarded their respective claimsagainst rest of the creditors.

the firin , and the administrator of the Neither can the administrator claiin

deceased partner, whose separate prop- to be a creditor of the firin to the preju

erty had been applied by accountant, dice of the other creditors, as he stands

in pursuance of the agreement men in the same position as the decedent

tioned , to the payment of the firin in - whom he represents.
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The exceptants were not parties to the direction of the court, gave a ver

settlementmadeby the accountant with dict for the plaintiff for the whole

a creditor who was thereby given a amount claimed.

preference, and their rights cannot be The defendant filed a motion in ar

affected or diminished thereby. rest of judgment, on the ground that the

Being of opinion that the claims of words set forth in the declaration are

the creditors are entitled to payment, not actionable, and because the decla

and that the balance should be retained ration does not state a cause of action

by the accountant to await a settlement which entitles the plaintiff to recover.

between the partners, the exceptionsare The court ordered the motion to be

sustained . heard at the general term in the first in

stance.

SLANDER . The general term sustained the mo

U . S . SUPREME COURT. | tion in arrest of judgment, and decided

Marie A . N . Pollard , pltff. in error ,
that the declaration was bad in sub .

v . Jacob Lyon, deft in error. (Octo
stance. Judgmeat was subsequently

ber, 1875).
| rendered for the defendant, and the

plaintiff sued out this writ of error.
Words spoken , imputing unchastity to

a female, are not actionable without Cword. Certain words, all adınit,

special damage. |are in themselves actionable , because

The special damage should be alleged the natural consequence of what they

and proved specifically . ( See, how - l impute to the party is damage ; as if

ever, Laws of N . Y ., 1871, c . 219.) they import a charge that the party has

This was an action on the case for slan- been guilty of a criminal offence involv

der, !rought by plaintiff to recovering moral turpitude,or that the party is

damages for the injury to her name and infected with a contagious distemper,

fame. or if they are prejudicial in a pecuniary

The declaration was as follows : sense , to a person in oftice , or to a per

“ That the defendant, on a day nain - son engaged as a livelihood in a profes

ed ,speaking ofthe plaintiff, falsely and sion or trade, but in all other cases the

maliciously said , spoke and published party who brings an action for words

of the plaintiff the words following : spoken must show the damage he or

* I saw her in bed with Captain Denty.' she has suffered by the false speaking of

That at another time,to wit,on the same the other party.

day, the defendant falsely and mali. Unless the words alleged impute the

ciously spoke and published of the the offence of adultery, it can hardly

plaintiff the words following : ' I look - be contended that they impute any

ed over the transom light an:) saw Mrs. criminal offence for which the party

Pollard,'meaning the plaintiff, ' in bed may be indicted and punished in this

with Captain Denty , whereby the district (District of Columbia ), and the

plaintiff has been damaged and injured court is of opinion that the words do

in her nameand fame, and she claims not impute such an offence, for the rea

damages therefor in the sum of ten son that the declaration does not allege

thousand dollars.” that either plaintiff or defendant were

The defendant pleaded the general married at the time the words were

issue, and on the trial, the jury, under spoken. Our conclusion is that plain
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tiff fails to show that the words alleged In the state of New York, however,

impute any criminal offence to plaintiff words imputing unchastity to a fernale

for which she can be indited and pun - are now actionable per se. (See laws of

ished . 1871, ch . 219.) .

Still the plaintiff contends that even | Still the plaintiff suggests that the

if the words alleged do not impute any iaverment that she has been: dam

criminal offence to her, they are never- aged and injured in her na'ng and

theless actionable, per se, because the fame” is sufficient, in connection with

misconduct they do impute is deroga- the words charged , to entitle her

tory to her character and highly inju - to recover as in an action of slander for

rious to her social standing defamatory words with averinent of

Unwritten words are held by all the special damage.

modern authorities not actionable in : Special damage is a term which de

themselves,even if they impute immoral notes a clairn for the natural and prox

conduct to the party, unless the mis- imate consequences of a wron ;ful act,

conduct imputed amounts to a criminal and it is undoubtedly true that the

offence for which the party may be in - plaintiff in such a casemyrecover for

dicted and punished. dofanitory words spoken of him or her

Judge Spencer, in Van Ness v . Ham - by the defendant, even though the

ilton, 19 Jolins. 35 . , says that in respect words are not in thems:lves action ble ,

to words spoken , the wordsmust either if the declaration sets forth such a claim

have produced a temporal loss to the in due forin and the allegation is sus.

plaintiff by reason of special damage tained by suficient evidence ; but the

sustained from their being spoken, or claim must be specifically set forth in

they must convey a charge of some act order that the defendantmybe duly

criminal in itself, and indictable assuch, notified of its nature , and that the

and subjecting the party to an infa- court may have the in :ans to determine

mous punishment, or they must impute whether the alleged special dam rre is

someindictable offence involving moral the natural and proxiinate consequence

turpitude. of the alleged defamatory words.

Defamatory words, to be actionable , i . The special damage must be allegel

per sc, must impute a crime involving in the declaration and proved , and it is

moral turpitude. It is not enough that not sufficient to alleve that the plaintiff

they impute immorality or moral dere - !" has been damiged and injured in her

liction merely , but the offence charged name and fame."

must be also i dictable. It is clear that the decision of the

Verbalreflections upon the chastity of court below , that the declaration is bad

an unmarried female are not actionable,
unmarried female are not grationale in substance , is correct,

Judgınent atfirined .
unless they have prevented her from

marrying, or have been accompanied

" PROMISSORY NOTE . ENDORS.
by specialdamage. (2 Bl. Com . 125 n . 6 ;

ERS.

Janson v. Stuart, 1 Term , 78 .)

It is clear that the proposition of the 1 "
. N . Y . SUPREME Court. GEY'L TERM,

Fourru DEPARTMENT.
plaintiff that the words alleged are in i

theonselves actionable , cannot be sus- i Meeker, applt., v. Guylord et al.,

tained. |respts .

e
propositioed are in

Mecker, apl
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Decided April, 1876 . Decided January, 1876 .

Accommodation endorsers are not es - / Where a party is in actual possession

stopped from interposing defence of of property which he holids under a

usury , although the maker has exe- l deed of' trust it is necessary to show

cuted a writing which estops him . I fraud or mistake to impeach his title .

Referee's findings on questions of fact This action was brought to recover

are conclusive.
the possession of two bonds of $ 300

Appeal from a judgment in favor of

two defendants .
In March , 1871, one R . was the own

This action was on a promissory note. Iner of the two bonds in suit , and sold

Two of the defendants were accommo- and delivered them to plaintiff in con

itivii endorse 's ; one,C ,,was themaker. sideration of which plaintiff undertook

C . had transferred note to plaintiff and
to pay, take up, and deliver to R . his,

at a greater discount than seven per | (R 's)" note which had been oi

cent., and had by a writing estopped him to one E .

bimself from interposing defense of
| The said note was afterwards taken

Isury. The two endorsers interposedlun andwo endorsers interposed up and delivered by plaintiff to R .

the defence of usury, and the referee Plaintift at this tin
Plaintiff at this time was agent for F .

on all the facts gave judgment for the and indebted to him .

two endorsers, on the ground of usury . I After plaintiff got the bonds he put

James R . Cox , for applt. them in a drawer in a safe where he

Wood & Rathbone, for respts: kept his private papers, and in May,

Held , That the endorsers are in no 1871, went to Europe, leaving them

way affected by the agreement which there.

estops themaker of the note from in - The defendant claims title under an

terposing the defence of usury, and instrument in writing from F . in the

their defence is the same as it they had nature of a deed of trust, dated in Octo

been sued alone. ber, 1868.

That where the evidence is sufficient . On his return from Europe plaintiff

io warrant a verdict when standing endeavored to get possession of these

alone, the appellate court is not at lib - bonds but could not find them .

erty to overturn the verdict, for the real When the bonds were delivered to

son that there was counter testimony, plaintift he claims they were endorsed

even if it be apparently equal in point in blank. On the trial these blanks

of weight. The rule in relation to the were filled in with the name of F .

decision of a referee is the saine as the F .,at the time of the trial,wasdead.

verdict of a jury , and in case of con- The court ordered a verdict for the

flicting evidence is conclusive as to a defendant.

question of fact,
Brown & Pailden for defendant.

Judgment affirmed . Geo . B . Bradley for plaintiff.

Held , Upon the bonds in controver

TRUST DEED. TITLE. POSSES-LOV
SES- sy in this action the title thereto was in

SION .
Joseph Fellows, and passed by the deed

N . Y . SUPREME Court. GENERAL TERM ,
in trust from him to the defendant.

FOURTH DEPARTMENT. The bonds are payable to the order

IIill, respt. v . Heermans, applt. of the Treasurer of th Utica Horse
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due.

heads and Elmira R . R . Company, da- was shown to be a bankrupt and in

ted August 1 , 1870, and indorsed as bankruptcy a short time previously to

follows: this transaction .

“ Utica IIorseheads and Elmira R . The casewas not so clearly with the

R . Company pay to the order of Joseph plaintiff, we think , as to render it prop

Fellows the within bond and the cou . er to direct a verdict in his favor,

pons attached, as they severally become There should be a new trial with

costs to abide the event.

“ Ilorseheads, August 1, 1870. New trial granted .

(Signed ) D . D . REYNOLDS,
Opinion by E . Darwin Smith , J .

Treasurer Utica, Horseheads

and Elmira Railroad Company." |
ALIMONY. PROMISS ORY NOTE.

These bondswere found by the de

fendant, after the execution to him of N
N . Y . SUPREME Court.GENERAL TERM .

the trust deeds aforesaid , among the
Fourru DEPARTMENT.

papers in the safe of Joseph Fellows,
afe of Joseph Fellows. ' Minning, respt. v. Sweeting, applt.

and came into his possession as trustee Decided April, 1876 .

of said Fellows. Where a party , as security for another ,

To impeach the defeadant's ap - hirs depositell certain bonds in bank,

parent title to these bonds it was ne andhas given his note for an amount

cessary , we thiuk, to establish thatthe
represented by some of those bond s ,

and by the order of the courtsomeof
name of Fellows was inserted in the

those bon ls (tre solil ; in an action on

indorseinent on the back of the bond the note by party for whose benefit

by mistake or fraud . the deposit wasmade, the amount of

The fact that the nominal sales and the bonuils sold may be offset against

delivery were by Redbor.ie, the origin
the note.

wner, to Hill, was egui ocal and of Appeal from a judgment upon re

small consequence on the question of port of referee .

title. Ilill was at the time the agent Plaintiff is the brother of defendant's

of Fellows, acting within the scope of wife. In 1871, plaintiff was married

of his duties as his agent. The consid - and was living in Brooklyn. Plaintiff's

eration for such sale was to be the de- wite sued him in the Brooklyn City

livery to Redborne of his notes to Fel- Court for a limited divorce and alimo

lows, then held and owned by Fellows. ny on the ground of cruel and inhuman

Apparently the consideration for the treatment.

sale of said bonds was thus, in fact, / In that action a decree was entered

paid by Fellows, and his possession of granting the relief prayed for and $ 900

them was consistent with that fact, per week alimony.

while the possession of the notes of On December 13, 1871, defendant,

Hill were equally consistent with the at the request of plaintiff, executed

fact of their ownership by Fellows as his bond or undertaking, conditioned

by him . that the defendant in that suit should

Besides, Fellows was a man of large pay alimony.

wealth , and might purchase, and own Plaintiff (then defendant) was re

such bonds, and the notes were given strained by injunction from selling his

for property sold by him ; while Hilll- ug store, and, to relieve him from

Tala .
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ed.

this injunction , defendant in this action | FIRE INSURANCE. NOTICE OF

deposited, un ! er an order of the court, LOSS . PAYMEN ".

$ 5 ,000 in bonds. SUPREME Court oF PENNSYLVANIA .

After this the alimony was increas
Lycoming Mutual Fire Insurance

Companyplff in error, v. Bedford, left.
Plaintiff söld his drug store for about

in error .

$ 5 ,000, and gave the avails to the de
Decideil March 17, 1876 .

fendant on the agreement that defend

ant should retain it as indemnity until
Where a policy in its terms requires

that in case of loss notice of loss
his bonds were returned , and until he

shall be given forth with , a notice

was released from all liability on his
given twenty-three days after the loss

undertaking for payment of alimony is in time.

After this plaintiff applied to defend | A negotiable note given for assessment

ant for a return of some part of this
on a premium note is payment of

$ 5,000, and defendant thereupon gavethereupon gave ties at the time, and the agent in tak
ties at this intended by the par

to defendant $ 1 ,000 in money, and ing it binds the Company by his act

$ 1 ,000 in a note.
This was an action of debt on a pol

After this, by an order of the icy of fire insurance by defendant in

Brooklyn City Court, three of the error against the Lvcoming Fire In

bonds deposited by defendantunder the surance Company.

order of the court, wer sold for non - Thi; narr. was in the usual form ; the

payment of alimony and expenses. pleas were nil debet, payment with

This action is on the note given as leave, & c.

part of the $ 5 ,000 paid back to plain . The policy by its termsrequired that

tiff by defendant. in case of loss or damage the proofs

Chas S . Baker, for applt. should be sent forth with to the Secre

Martindale & Oliver, for respt. tary of the company.

| It also provided ibat when an assess
Ileld , That it was the clear intentof

mentupon the premium notes shall re
the agreement between the parties

main unpaid for thirty days after de
when the portion of the $ 5 ,000 was re

tained, that the balance should be held
mand ismade therefor , the policy of in

surance shall be null and void until the
as security for liabi.ity on bond for al

imony,and that some of the bondsde
assessment is paid.

In October, 1868,defendant in error,
posited by defendant under an order of

" Iplaintiff below , effected this insurance
the court having been sold , exceeding

in amount the note of defendant, the
to run for five years, and gave his pre

mium note therefor. In May and Oc
defendant may interpose such sale of

tober, 1871, respectively theassessments
his bonds as an offset to the note in

were levied upon which the question in
suit.

the case arises. These amounted to
The sale of defendant's bonds was

$ 73 , and remained unpaid until Janu
for plaintiff's benefit and as payment of

ary, 1872, when defendant in error gave
the alimony.

Ibis note for that amount payable in 15
Jud ment reversed , and new trial

days to the agents of the company, and

granted . received from them the receipts tor

Opinion by E . D). Smith , J . said assessments.
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.

This note was not paid when due, leged, that he gave due notice thereof

buthe told the agent that one G ., who to the company, that his assessments

owed him money, wculd take up the had been paid either by cash or notes,

note. The agent said he would see G . i that his proposition to surrender the

and defendant in error hearing nothing policy had not been accepted by the

more o ' the matter, supposed the note |company and the same cancelled ; that,

had been paid by G . then he was entitled to recover the sum

Subsequently he sent his policy to of $ 1,000 with interest from a date

the agent requesting that it be cancel. three months after proof of loss.

led , but received no reply until June 1 , He refused to charge that the plain

1873, when he received notice of an - tiff below must prove payment of the

other assessment. This assessment was note.

not paid .
He refused to charge that plaintiff

The premises insured were destroyed
below having failed to pay his note ,

ly fire June 15, 1872. At this time
did not pay the assessments for which

the agents had in their possession the
it was given , unless the jury found that

promissory note given in January, and
the company did not accept the noie in

the company had possession ofthe pre.
payment of the assessments.

mium note and the policy, which had |
He also refused

been marked cancelled upon its receipt
to charge that

| after surrender of the policy it was
by them . Defendant in error inform

ed the agents of the loss on the follow
dead until revived by payment of the

ing day, and on July 8 , mailed a writ
unpaid note , unless the jury found

from all the evidence that the company
ten notice of loss to the Secretary, and

forwarded proofs of loss on the 12th of
accepted the proposition of plaintiff be..

July .
low to surrender his policy .

Upon the trial below the Court, le also refu 'ed to charge that the

(Handley , J.) charged the jury as fol- plaintiff below did notgive notice fort'.

with of the fire , but 23 days after ,
lows:

1. That there was sufficient evi- and that twenty-three days are too latı; ;

dence to go to the jury upon the ques
but said that there was evidence that

tion of notice of the fire. .
thenotice of loss was given within the

2. That plaintiff' s policy was in meaning of the law .

force until his proposition to give up his The jury gave a verdict for plaintiff

premiun note and bank note and pa- for the full amount claimed , and judg--

pers, and cancel the same, were accept ment was rendered thereon , to which

ed by the company, and notice thereof " efendant below took this writ of error,

given to him . assigning for error the above mention

3 . That the negotiable note given ed charge and refusals to charge.

for assessments was payment of the Held , There was evidence before the

silme, if so intended and treated by the jury on all these points , which was sub

parties at the time, and that the jury mitted with proper instructions.

inight find from the evidence if said Judgment attirmed.

note was received as a payment.
Per curiam opinion .

4 . That if the jury found that the

premises were burned at the time al
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EQUITABLE ACTION . REAL back the price unless there is fraud or

PROPERTY. deceit. If hehas taken the precantion

N . Y . SUPREME COURT. GENERAL TERM . I to require covenants as to his title, his

THIRD DEPARTMENT.
remedy is at law . If there are no cor

enants and no fraud, he is concluded .
Whittemore v . Farrington.

Where possession has passed and con

Decided May, 1876 .
tinued without eviction under a para

Where the title to real property fails, mount title there is no case for relief.

a purchaser without covenants, no
0 The plaintiff here is in undisturbed

fraud or deceit being alleged , has no
remedu in eouitu to recover the price possession . The plaintiff asks to have

Where possession has passed and con - the contract rescinded . This means to

tinued without eviction , there is no replace the parties as they were before

case for relief. the contract. The judgment of the

The plaintiff agreed orally with the court below does not do this. The

defendant to give two pieces of land plaintiff has recovered judgment for

and $ 300 in money , for a saw mill over $ 500. And if the defendant re

property. scinds, he, defendant,must still pay for

The plaintiff gave hiin warranty the improvemen ' swhich may be useless

deeds, while he gave plaintiff a quit- to him .

claim deed. There was a prior record - Judgment reversed, and new trial

ed mortgage, of which both were ig - granted , costs to abide theevent.

norant, on the saw mill property . The Opinion by Learned , P . J .

plaintiffhad made improvements there

on and had leased it.

Action by plaintiff that the transac
STATUTE OF LIMITATIONS.

tion be set aside as a fraud and surprise,
ACKNOWLEDGMENT.

or that the defendant discharge the English High Court GF JUSTICE . EX

mortgage. The court below adjudged
CHEQUER DIVISION .

that the defendant might recover by Quincey v. Sharpe and another.

warranty deeds the two pieces of land , Decided February 4 , 1576 .

and if he should , then that the plaintiff In an action for work done, the plain

quitclaim the saw mill property, and tiff, in answer to a plea of the Statute

then that there be a reference to ascer -- of Limitations, put in evidence the

tain how much the defendant should | two following letters, written within

pay the plaintiff for improvements. If
six years of the commencement of the

action by the defendants ' testator, the
defendant did not reconvey, that the

person for whom the work was done,

plaintiff have judgment for the differ to the plaintiff' : “ I shall be obliged

ence between the amount due on the to you to send in your account,made

mortgage and the $ 300 due and un up to Christmas last. I shall have

paid on the agreement.
much work to be done this spring,

but cannot give further orders till

Hart & McGuire, for applt. this be done.” “ You have not

M . M . Mead , for applt. answered my note . I again beg of

you to ser:d in your account, as I

Ileld , It is well settled that where
particularly require it in the course

the title to realestate fails, the purchas- ! of this week.”

er has no remedy in equity, to recover Held, That they amounted to a promise
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to pay the balancedue on the account, is the acknowledgment here. The first

and took the case out of the statute. lletter requests that the plaintiff 's ac

This was an action for work done count should be sent in made up to

during his lifetime for John Sharpe, Christmas. That necessarily implies

deceased, the testator of the defend that work has been done, that it has

ants, who paid the inoney into court as been done up to Christmas, and that

to a part of the claim , and as to the there is a subsisting account, and this,

resiilne plcalled the Statute of Limita - in my opinion , shews that there is an

tions. acknowledgment that something is due.

At the trialbefore Kelly, C . B .,at the We see no difference between an ac

sittings in Middlesex in IIlary Term , knowledgment of a debt and one of an

18 : 5 , a verdict was found for the plain - account. Then follows the second let

tiff, with leave to the defendant to ter, again requesting the plaintiff to

move to enter a non-suit on the ground send in his account. What do these

that the Statute of Limitations barred letters import but that orders have been

the claim . viven and executed which have not

The plaintiff relied on the two fol- been paid for ? If they do not mean

lowing letters, written to him by the this,we think they can have nomean

testator, as an acknowledgement of the ing puton them , and we are therefore

debt which prevented the operation of clearly of opinion that they take the

the statute : case out of the statute .

“ Jan . 13, 1872. Rule discharged.

“ Mr Quincey ,
Opinion by Kelly C. B .; Cleasby

" SiimI shall be obliged to you to and Iuddleston , B . B . concurring.

send in your account,made up to Christ

mas last.

“ I shall havemuch work to be done COMMISSIONERS OF HIGH

this spring, but cannot give further WAYS. LIABILITY OF

orders until this be done. N . Y . COURT OF APPEALS.

“ I am , sir, your humble serv't,
Gould , et al., applts., v . Booth , et al.,

“ J. SHARPE.”
Commissioners of Ilighways, respts.

“ Feb. 19th , 1872.

Decided April 25 , 1876 .
“ Mr. Quincey ,

| Commissioners of lighways are not
“ Sir - You have not answered my

liable for damage caused by an erro
note. I again beg of you to send in neous construction of an embank

your account, as I particularly require ment in a highway , by means of

it in the course of this weck , to oblige , which the lands of abutting owners

“ Sir, yours, & c., are deprived of drainage.

“ JNO. SHARPE.”
W WW.9 Private actions will not lie against

them for errors in the exercise of

No account had, in fact, been sent their discretion , or omissions to per

in , in compliance with the request con I form their duty .

tained in these letters. This action was brought to recover

Ileld , Where there is a clear ac- damages alleged to have been sustained

knowledgement of a debt, a promise to by plaintiffs by reason of an insufficient

pay must be inferred. Let ussee whatIculvert in an embankment in a high
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way, to drain the water from low lands For errors in the exercise of their

of plaintiffs abutting thereon . It ap- discretion , or omissions to perforin their

peared that the embankment wasmade duties, private actions will not lie .

and the culvert put in by defendants' Wafle v. N . Y . C . R . R . Co.,58 Barb.,

predecessors, and it was claimed that it 413 ; Mason v . McChains, 63 Id ., 183,

was not deep enough to carry off the distinguished.

surface water. Plaintiff's were non - There is a distinction between an in

suited at the trial upon theground that terference with a running stream , and

the public were not bound to provide a tlie exercise of lawful dominion over

channel for the drainage of surface one 's own property , which consequen

water. |tially interferes with surface drainage.

George Miller , for applts. |Angell on Water Courses $ 108 ; 29 N .

Wm . Wickham , for respts. Y ., 459.

Ileld , No error ; that the action could
| Judgment of General Term , affirm

notlemaintained ; that to hold Coin
" Jing judgment of non-suit, affirmed .

missioners oflighways liable to abut
Opinion by Church , Ch . J.

ting owners for consequential injury to

their lands, would impose a more ex- PRINCIPAL AND AGENT.

tensive liability upon them than was N . Y . SUPREME Court. Gen’L TERM ,

intended, and one that has no just legal| Fourth DEPARTMENT.

foundation to ro - on ; that if, in gra : - ! Gillett, respt., v. Hall, applt.

ing a highway an abutting owner is in . De

commoded by reason of the surface
curi.see The fact that an agent has authority to

water l' eing prevented from running oft, do a certain act, does not warrantan

as before, from his land, such inconve inference that he has general author

nience will be regarded as the natural ity . Express authority should be

Corse,uence of the right tomaintain the
shown .

highway, and will be presumed to have This action was brought to recover

been contemplated when the land was upon a balance of an account for ser

appropriated for that purpose , and it vices rendered for defendant.

atfords no ground of action . 29 N . Y ., ) Defendant was a broker in Syracuse ,

4611 ; 2 Vroom , 351 ; 10 Gray, 29. and one B . was in his employ in his

Also held , That the location and store .

manner of construction of culverts and B ., at one time, ordered some work

sluices in highways, are much within for defendant. Plaintiff did it, and de

the discretion of the Commissioners of fendant paid for it.

Ilighways, and they should not be har- B . afterwards ordered some more

rassed by personal actions for injuries work, which defendant refused to pay

occasioned by inadvertence or error of tor, and this action is bronght.

judgment, or for a mere omission to W . Sanders, for appellant.

perform an act, the performance of Beach & Brown, for respondent.

which, although proper and even neces- Held, The defendant was the princi

sary to prevent incidental injury, can pal in carrying on the business of bak

not be exacted as a legalright. Angell ing, and Blodgett was his agent simply

on Water Courses, $ 108. land solely to sell his bread. He liad
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benal
e

.

not the slightest power to bind the re ESTOPPEL.

spondent by any contract, and clearly
N . Y . COURT OF APPEALS.

had no authority to contract the bill for
Voorhees, et al., applts., v. Oluustead ,

which this action was brought, in the
et al., respts.

name or upon the credit of the defend

iint. The fact that the defendant
| Decided April 25, 1876.

allowed him to contract for the con Where a party authorizes his warc

struction of a bread case to be used in
houseman to deliver a receipt for

goods to one to who ? hehu : s sold them ,
said store, in the conduct of the business

he is estopped from claiming pay
thereof, did not imply any authority on i ment as a condition precetent to

liis part to contract for permanent erec parting with the title, as against one

tions and improvements on the demised who has advanced money to the

premises in behalf of the defendant,
vendce, relying on the receipt as

showing title in such vendec .
and the judge should so have advised

the jury upon the request of the de
This action was brought to recover

fendant's attorney. possession of a quantity of cotton. It

The portion of the charge objected to , !" PI
appeared that on May 2 , 1968, the

as follows, “ If, after the bread casel?
plaintiffs, V . & G ., contracted to sell

was made, Mr. Hul! said , 'All right, I to,
i to one B . & Co., the cotton in suit,

will pay for it,' then Messrs. Dickinson " !
which was on store in a warehouse, and

& Gillett would have a good reason to
" which was to be delivered and paid for

think that Mr. Blodgett had a right to "
Xin ten days. The delivery, which con

oriler work on Mr. Ilull's credit," was
sisted of sorting and marking it with B .

erroneous. Such inference froin a
| & Co.'s mark at the warehouse, com

single transaction , relative to a matter
menced on May Sth . B . & Co. on that

klich was connected with the business*** |day contracted with the W . & S . Co.

of the store, and which the proof shows
for a loan on the pledge of the cotton ,

was expressly authorized by Hull, did 8
giving the company an invoice and an

not warrant an interence that Blodgett
order upon the warehouseman , which

Hrad previously contracted generally for
represented the cotton to be st red for B .

the defendant. & Co., and directed a receipt therefor to

It was error also not to charge as re be delivered to the W . & S. Co. On the

quested , “ that the labor per!ormed by
same day a check was given to B . by

the plaintiff, not being in or pertaining
the W . & S . Co. for the amount of the

to the business in which Blodgett was
| loan . B . & Co. deposited it to their

employed, express authority should be
credit in a bank. The agent of the W .

shown to charge the defendant.” The
& S . Co. on the same day presented the

same principle applies to several other
order to the warehouseman , who stated

of the requests of the defendant's
that the cotton was being then deliv .

counsel and rulings of the court.
ered, and that a receipt would be really

The judgment should be reversed and the
and the next day. The warehouseman

a new trial granted , with costs to abide 10
to notified V . & G . on the next day that

the event.
B . & Co . had called for the receipt and

Judgment reversed and new trial V . & G . directed it to be given , but did

granted . not direct wliether it should be nego

Opinion by E . Darwin Smith , J. Itiable or not. This was Saturday, and
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the delivery was then completed. On for the pledgee of the property to show

the Monday following, V . and G . sent that a demand for the money loaned

to B . & Co . for a check for the amount would certainly have led to its recov

of the cotton, but did not get it. Thery. It was enough that its position

next day B . & Co. suspended payment. was altered by relying on the evidence

On the 8th and 9th B & Co. had in the of title furnished to B . & Co. by the

bank to their credit more than the plaintiffs, and abstaining from action .

amount of the loan on the cotton,which 50 N . Y ., 575 ; 55 Id ., 456 .

on the 11th was nearly drawn out. Judgment of General Term , affirm

William A . Beach , for applts. ing judgment on verdict for defendants

Jos. H . Choate , for respts. affirmed .

Held , That the W . & S . Co. ac Opinion by Allen , J.

quired no title as against plaintiffs upon

the occasion of the loan , as it did not SALE OF PATENT. CONSIDER

part with its money upon any apparent ATION .

ownership of the property by B . & Co.,
N . Y . Court OF APPEALS.

but only upon their representations
Marston ,applt., v. Swett, et al., respts.

sind order ; that at the time of the de

livery of the receipt no money was ad
Decided May 25, 1876 .

vanced or value parted with , and there Where parties own a patent, believing

fore no title was then acquired ; that it
it to be valid , although it may be

void , and one, under an agreement,
could only hold as pledgee on the gives up to the other all rights under

ground that plaintiffs are estopped frum it, and the other enjoys all rights

claiming title by some act upon which that he could have had if the patent .

it has relied , and thereby has been in -| had been valid , there is sufficient con

duced to vary its position. But that as
sideration to uphold the agreement,

As to whether, under such circum
plaintiffs voluntarily consented that the

stances, there is a failureof consider
warehouseman should give the usual ation which will defeat an action for

receipts investing B . & Co. with the the purchase price, quære.

possession , and the usual documentary This action was brought upon a con

evidence o : title, they therebymust be tract to recover royalties for the manu

deemed to have waived the payment facture of a patented article. The com

as a condition precedent to the transfer plaint set up a contract valid in form ,

of title , as the W . & S . Co., upon re- but did not allege that it was in writ

ceiving the receipts, had a right to re- ing. The answer sets up the same con

pose on it as evidence of B . & Co.'s tract, did not deny it , and contained no

title, and as, had they not o ' tained averment that it was void because not

such receipts, might have resorted to in writing, and then averred that the

some process for the recovery of their amount agreed to be paid the plaintiff

loan ; B . & Co. not having failed till was upon the “ express condition ” that

ample timehad been given for so doing ; plaintiff should execute and deliver to

that plaintiff's were estopped, and the defendants an instrument in writing,

W . & S . Co., are entitled to a lien for wherein such exclusive right to such in

the amount of its loan . Knight v . vention should be given and granted to

Wiffen , L . R ., 5 Q . B . 660. the defendants, and that plaintiff had

Also held , That it was not necessary refused to deliver the said instrument.
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Defendants claimed on the trial that the exclusive right to use the invention ,

the contract not being in writing, or to made the agreement with plaintiff, who

be performed within a year, was void gave up to them all rights under the

under the statute of frauds. patent, and there being no fraud , and

James Lansing, for applt, defendants during the time mentioned

Esek Cowen , for respts. in the complaint having enjoyed all

Held , That it was not necessary for
they could have had if the patent had

the complaint to allege that the con
been valid ; that there was abundant

tract was in writing ; it will be pre
consideration to uphold the agreement,

sumed for the purposes of the complaint.
whether the patentwas valid or invalid .

That the averment of the answer that
1 Cai., 45 ; 7 Barb.,590 ; +3 N . Y .,31;

an independent instrument was to be
1 N . R ., 260 ; 88 E . C . L . R ., 929 ; 7

executed was not inconsistent with the
H . & N ., 499 ; 8 Cl. & F ., 726 ; 10 H .

existence of a contract in writing , of 1 . Cas., 2993 ; 12 M . & W , 823 ; 38

embracing all the terms of the con E . L . & Eq., 48 ; Hindmarch on Patents,

tract, and if merely inconsistent, the
245 ; 1 Gray, !14 ; 4 Hun, 279.

contract alleged in the co !!/plaint not .
of The invalidity of a patent is a de

having been denied , the averment
fence to an action for the purchase

did not put in issue the making of a
price of the same, on the ground of a

valid contract. Code, S $ 149, 168 ;
failure of the consideration . 13 Wend.,

21 Barb., 190 ; 44 Id., 175 .
385 ; 19 Id ., 411 ; 2 Bosw ., 387 ; 13 N .

As to whether the statute of frands E ., 317 ; 2 W & S ., 270 ; 11 Ohio .

or the act of Congress requires such a 471 ; 8 Ind ., 82 ; 7 Blackf., 138 ; but

contract to be in writing, quære.
where one having a void patent which

The defendants also claimed that the
he can use and give others a right to

contract was void for want of consider- use, surrenders this advantage to a

ation, in that the patent was invalid . other , the latter, during the time hi

It had been established in an action in permitted to use the patentunmolested ,

the U . S . Circuit Court, in which these gets what he contracted for, and is

defendants were plaintiffs, and plaintiff bound to pay the agreed compensation ,

defendant, that the patent was void ,
1 N . R ., 260 ; 88 Eng. C . L . R ., 929 ;

because the patentee was not the first
# 7 H . & N ., 499 ; 8 Cl. & F ., 26 ; 10 H .

11.

inventor of the improvement patented.
od of L. Cas., 293 ; 12 M . & W ., 823 : 35

That judgment was not set up in the
the E . L . & Eq., 48 ; 1 Gray, 114 ; 4 Hun.,

answer, but the invalidity of the patent

was alleged. The judgmentwasoffered
As to where one has sold in good

in evidence to prove the allegation , by
faith a void patent, and the assignee

defendants, and received.
has enjoyed the monopoly for the whole

term without molestation or liability to

Held , That assuming that the allega
account to any one, there is a failure of

tion was material, the evidence was
consideration which will defeat an ac

properly received. 3 Den., 238 ; 14 N .
| tion for the purchase pr ce, quære.

Y ., 329 ; 28 Id., 45 . But that as plain
| Judgment of General Term , affirm

tiff and defendants were tenants in ling judgment for defendant, reversed ,

common of the patent, all believing it and new trial granted .

to be valid , and as defendants desired Opinion by Earl, J.

279 .
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DAMAGES. CORPORATIONS. lit after it was done, this is not a case

SUPREME COURT OF Iowa. where exemplary or punitive damages

McKinley, respt. v. Chicago and
a can be allowed . The principal cannot

North western Railway Company, applt.
be punished by awarding exemplary

damages against him for the willful,

Decided December, 1875.
wrongful or malicious act of his agent

A corporation is liable only for the ac or servant, unless the wrongful act wis
tual damages caused by the wilful

done by the direction of the principal
acts of its ayent, done in the course
of his employment, unless it shall |or was afterwards ratified by him .

have authorized such acts or ratify The extent of the damages in such

them after they are done. The agent cases is what the law calls compensatory.

alone is liable for all exemplary Compensatory dainages embrace the
damages arising out of such act.

reasonable exſ enses incurred by plain
Whatare exemplary damages.

tiff, if any, in curing or endeavoring

This action was brought to recover
to cure the injuries he received ; also

damages for injury alleged to have been
the damages suffered , if any, from the

caused by beating and forcible resistance
loss of time and inability to attend to

of plaintiff by a brakeman of defend
business .resulting from the injuries re

ant, when plaintiff was about to enter
ceived , also the bodily pain and sutter

a passenger car of defendant's at Ilow
ing, if any,resulting fro :n the injuries

ard Junction , Wisconsin , on March 22,
received ; and for the outrage, and in.

1872.
dignity put upon him ; and if you find

The plaintiff, a citizen of Iowa, in
from the evidence that the plaintiff has

March , 1872, purchased of defendant
not yet recovered from the injuries re

in Chicago a ticket from there to Beloit.
ceived, or if you find that the injuries

A change of cars became necessary at
are permanent, you should award such

IIoward Junction . The plaintiff en
damages as you belie e, from the testi

dearored to enter the rear car of de.
timony, it is fair to infer the plaintiff

fendant's train upon which he was to
to will suffer in the future.

continue his journey, and was refused
- Taking all these elements into con

permission by a brakeman of defend
sideration , you willascertain the annount

ant, who was charged with that duty ,
of damages suffered by the plaintiit.

on the ground that it was a car set apart

for ladies and gentlemen accompanying
He should be fully compensated .”

them . The plaintiff insisted upon en
The jury returned a verdict for plain

tering the car, and a struggle there ipon tiff in the sum
| tiff in the sum of twelve thousand dol

occurred between the brakeman and lars. A judgment was rendered there

piaintiff, in the course of which the in - on , from which defendant appealed .

juries complained of are aileged to Held , That in an action against a

have been received. corporation for the willful acts of its

Defense , general issue. servant done in the course of his em

The court, upon the trial, charged ployment and in the discharge of his

the jury as follows : duty, the corporation is liable for only

“ There being no evidence in the case the actual damages to the injured party ;

that the genral officers of the defend that for all exeinplary damages growin .

ant advised the wrongfulact, or ratitied out of such willful assault, the servant
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alone is liaable ; that if the corporation party to construct a tunnel sewer in .

through its principal officers shall au - l stead of an open one without read

thorize the servant to commit the
vertising for bids.

The Commissioners are not liable to
wrongful acts in his own wilfulness, or

parties who have paid the assessment

shall approve orratify his willful acts for any surplus that may remain

after they are done, then such corpora after the work is pail for ; but the

tion is liable for all :he damages, both parties must look to the Common

actual and exemplary, which the party
Council.

injured may have suffered . 34 Cal., I.
This action was brought to have cer

594 : 19 Mich .. 305 : 10 Wis . 395 : tam proceedings of the Commissioner's

57 Penn. St., 339 ; 19 Ill. 353 ; 40 Id .,
of Public Works of the City o : Roch

5 + 3 ; 19 Ohio , 110 ; 47 N . Y ., 122.
ester , in relation to the construction of

Also held, That pain of body may,
Ja sewer declared void , and to restrain

upon the authorities, be classed among
the collection of an assessment there

actual damages; but pain of mind or
for and the payment of moneys al

mental suffering can, if at all, be class
ready collected. Plaintiffs are someof

ed as actual damages only when such
the owners of the real estate assessed ,

mental pain or suffering grows out of
an i bronght this action in behalf of

or is inseparably connected with the
theinselves and others similarly inter

actual injury received ; that “ outrage
ested .

and indignity put upon ” one arise ne
In January, 1874, a petition was filed

cessarily from the willfulness, wanton
with the Commissioners of Public

ness, gross negligence or oppressive
Works asking for an out let sewer in

manner in which the injury is inflicted,
Platt and other streets. The sewer

and belongs to that class of damages
was defined, except it was to be 25 feet

for which the servant alone is liable.
deep.

The judgmentmust be reversed for
| After hearing the parties an ordin

this error in tbe charge respecting the ance was passed which provided for

measure of damages.
“ the deepening and enlarging of Platt

Opinion by Cole, J. ; Beck , J., dis
street outlet sewer, from the east high

senting .
bank in the rear of Jefferson Mills,

leading to the west line of State street,

by enlarging that portion under said

CONTRACTS. ASSESSMENTS. mill, constructing a tunnel under the

N . Y . COURT OF APPEALS. race, and deepening that portion of the

sewer in Mill street and Platt street to
Lutes et. al., respts. v . Briggs et al., thewest line of State street."

applts.
An assessment was ordered for the

Decided March 21, 1876 . estimated expense and was afterwards

Where the Commissioners of Public made and confirmed .

Works are authorized to contract for Proposals for the construction of the

deepening a sewer, and after entering work were duly dvertised for. One

into a contract pursuant to such au - s . made a proposal in an alternate form ,

thority , for an open sewer , Held , that

the Commissioners did not exceed
ut being “ for sewer through Mill and

their authority by entering into a Platt streets, per lineal foot $ 0 , or for

subsequent contract with the same tunnel under Mill and Pratt streets, per
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lineal foot, $ 25," and the contract Wils seriously affect an important business

awarded to him “ for $ 15,680 for an street, and the objections to such change

open cut and tunnel sewer.” and the increase of expense were ques

On April 24, 1874 , some of the par- tions for the consideration of the Com

ties interested petitioned the Connis- missioners.

sioners “ to contract for a tunnel and The Com :1:issioners did not exceed

not for an open cut,” and on that day their authority in making the final con

they passed a resolution that the vote tract, and having already advertised,

awarding the contract for building an were not required to do so again ; the

open sewer be reconsidered, and post- power was not entirely exhausted by

poned further action . the originalaward, and therewas no le

On May 1, 1874, the Commissioner, gal obstacle to their making an arrange

without advertisiement or ordinance, ment contemplated by th · proposal and

awarded the contract to S . under the the bids.

alternative in his proposal for a tunnel ! Also held , That as the charter, sec

under Mill and Platt streets, and a tion 207, chap. 143, Laws of 1861 pro

formal contract was executed. It was vides that if, upon the completion of

conceded that the proceedings were an improvement, i: appears that a great

valid up to the time of the award of er amount was assessed and collected

the original contract. The referee than was required, such amount must

found that the final letting was con be apportioned by the Common Council

trary to the ordinance, and illegal and and paid to the owners of the property

void , and ordered judgment restraining on demand.

the payment out of the innds raised by The remedy of plaintiffs was com

the assessment for work done under plete against the Common Council if

thai portion of the contract which pre- any surplus remained, and was not

vided for the construction of a tunnel against the Commissioners.

under Mill and Platt streets . That it is no answer to say that the

C . Cochrane, for respt.
remedy might be doubtful if the

James Brick Perkins, for applt.
money had been expended and exhaust

Held , error ; That the commissioners
ed and paid out, fo any illegal expendi

had ample authority under the ordin
ture of it would not be a defence in an

ance to contract for the construction of
action brought to compel the apportion

the sewer , either by an open cut or by
ment of such surplus.

| JudgmentofGeneral Term , affirming
tunneling as might be deemed for the

interest of the lot holders or the public;
judgmenton reportof referee, reversed ,

thatthe “ deepening ” of a sewer would
and new trial granted.

of itself include any mode by which
| Opinion by Miller, J .

this could be accomplished ; that the

Commissioners were justified in chang
SUBROGATION .

ing the contract from an open cut to a N . Y . SUPREME COURT. GENERAL TERM.

tunnel within the strict meaning of the SECOND DEPARTMENT.

ordinance upon the petition of some of Albert Cole, respt. v . Robert Mal

the parties interested, showing that a com , impleaded , applt.

cutting down from the surface would Decided February, 1876.
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ols.

'ARTMENT.

One who holds under a grantee of a claims paid out of the property so con

fraudulent conveyance is not enti- veyed ; that any one taking under her

tled , on paying the amount of a

judgment, to be subrogated to the
must take the same rights she had, and

rights of the judgment creditor who no more ; that the appellant made the

has had such conveyance set aside. payment voluntarily .

One C ., who was largely indebt. |
he was largely indebte! That appellant is entitled to redeem

eu at the time,made an assignment of
the property , but it cannot be tolerated

certain lots of land owned by him to that C . should make good the failure of

his wife without consideration, and für the gift to his wife outof subsequently

the purpose ofdefrauding his creditors.
of defrauding his creditors, acquired property .

Ilis wife afterwardsdied, childless and
Order affirmed , with costs.

intestate, and the property descendedl Opinion by Pratt, J .; Barnard , P .

to the defendant and her other heirs J . concurring .

at law .

Subsequently to this the plaintifi ob SUBROGATION .
tained a judgment against said C ., the N . Y . SUPREME COURT. GEN'L TERM

exceution upon which was returned un
Turn DEPARTMENT.

satisfied . He therenpon brought this

action against C . and the heirs at law
Bloomingdale v . Barnard .

of the wife to have the conveyancı set Decided May, 1876.

aside as fraudulent and recovered judy One who, after foreclosure, purchases

went therein which was afterwards af
of the mortgagor a term of years,

and agrees to pay incumbrances
firmed .

thereon , so far asmay be necessary
The lots were advertised for sale, and to protect his title , does not stand in

the defendant therenpen tendered the the position of a surety, and is not

amount of the judgment to the respond entitled to be subrogated .

ent or his assignee, and demanded an This action was brought to enforce

assignment of the decree in this case , an assignment of certain claims, notes,

and also of the judgment in the form and judgments held by defendant upon

er action . The assignee offered to as- payment to him of the amount dne on

sign the decree but not the judgment. certain judgưents of foreclosure. This

Upon this state of facts defendant is an appeal from an order restraining

made a motion that the assignee be a sale by defendant under two judg

compelled to assign to him the decree ments in foreclosure , upon premises

and the judgment in the former case , called No. 1 and No. 2 respectively,

and that he, said defe!ıdant, be subro- which had been assigned to him , and to

cated to the rights of the plain itt. both of which actions the plaintiff was

This motion was denied , and defend.. a party . Subsequently to the giving of

alat appealed from the order of denial. the abovemortgages, themortgagor, R .,

llamilton Odell, for respt. gave a mortgage to the defendant on

John R . Pos Passos, for applt. parcel No. 1 and other property. The

Held, That the conveyance to the property is insufficient to pay this debt.

wife was fraudulentas against creditors. The plaintiff is a party to a foreclosure

and that she took the title subject to now proceeding upon that mortgage.

the right of the creditors to have their R . subsequently mortgaged Nos. 1
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the

must be tried mortg
age

is cmen
t
of

and 2 to plaintiff. After the wo judg - Order reversed with costs, and motion

ments of foreclosure , plaintiff agreed for injunction denied with costs.

with R . and others to pay tie incum - Opinion by Learned , P . J.; Bockes

brances on No. 1 and No. 2 , so far as and Boardman, J.J . concurring.

might be necessary to protect the title,

he to have the use of the real estate for

a term of years, and to apply the profits

to the liquidation of his claims. The
CHANGE OF VENUE.

plaintiff tendered the defendant the N . Y . SUPREME Court. GENERAL TERM

amount due on the judgmentsand costs, Fourth DEPARTMENT.

and demanded an assignment thereof
Dings, applt. v. Parshall, respt.

and of his claims,mortgage and note.

Decided April, 1876 .
The defendant declined to make such

arrangement. There were no liens in
An action to compel the assignment of

termediate defendant's two mortgages
a bond and mortgage is local, and

must be tried in the county where the
on parcel No. 1. The owner of the

land is situated .
mortgage on which the first judgment

was obtained held as collateral thereto
Appeal from an order refusing to

notes of defendant and another.
change place of trial from Onondaga

to Wayne county ,
U . G . Paris, for applt.

The Mutual Insurance Company of
1. Lawson , for respt.

New York had obtained a udgment of

TIeld, That plaintiff having been foreclosure on land in Wayne county,

made a party to the foreclosures, and and the judgment had been assigned to

judgment having been had against him , one Williams, and this action is brought

the equity of redemption was cut off. Ito compel Williams

He had no right of subrogation as to to plaintiff on the ground that the as

the first parcel as third mortgagee, the signment to Williams was frau 'ulent

defendant holding the first and second and void , and for damages

mortgages. · Nor under the circum
the non -sale of the premises on the

stances as to the second. The plaintiff in
judgment.

does not show that the payment of the
A motion to change the place of trial

firstmortgage by him as a purchase on
" fron Onondaga to Wayne county was

the sale will work him any injustice.
denied.

By the agreement (if any such could

be made after foreclosure) between
Geo. R . Collins, for respt.

plaintiff and the mortgagor to protect
T . W . Collins, for applt.

the title , the plaintiff did not stand in field , That the order of the special

the position of a surety. He appears term denyingmotion to change place of

to be one who has purchased a term of trial was erroneous. The action , under

years for the consideration of paying off section 123 of the Code, was local, and

certain incumbrances. IIe is not a must be tried in Wayne county where

tenant paying rent Th · agreement the land is situated.

seems to indicate that the mortgagor Opinion by Mullin , P . J .

did not assumeto protect the lease, but

rather the lessee the mortgagor.
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NEW YORK WEEKLY DIGEST. | 3. Because they owe no duty at that

stage of the proceedings to the Rail
VOL . 2.] MONDAY JUNE 26 , 1976. [No. 20.

BONDING TOWNS,
That the act of 1869, under which

these proceedings were instituted , pro

N . Y . SUPREME Court. GEN’L TERM,
vides in no way for the Railroad Com

Fourth DEPARTMENT.
pany to compel officers of the town to

Buffalo and Jamestown Railroad Com Lissue bonds.

pany v. Weeks et. al.
By the provisions of that statute a

Decided April, 1876 . duty is doubtless imposed upon the

Where a petition of the tax-payers of Commissioners to subscribe for the

a town, signedby a requisite number, stock of the Railroad Company and to

is made to bond said town in aid of
issue bonds to pay for the stock which

© Railroad, the statute givesno right

which the Railroad Company can
in the courtsmay compel them to perform ,

enforce against the town , even where But there is no contract between them

the Commissioners have entered into and the town, and the Commissioners,

a contract pursuant to the provisio': 8 and the Railroad Company, that the

of the act of 1870.
latter can in any way enforce .

This is on appeal from an order.
While the proceedings remained in

The town in which the village of this way
on this way, the legisiature might repeal

Jamestown, in this State , is situated , the bonding act without violating the

had, by a petition of its tax -payers pur
obligation of any contract. That by

suant to statute, bonded for aid of the
the the act of 1870, chap . 570, the legisla

Buffalo and Jamestown Railroad Com
ture has not authorized the Commis

pany, but the bonds had never been de
en ge- sioners to agree with the Company to

livered to the company, althou , h the issue the bonds wissue the bonds which the tax-payers

Commissioners of said town had signed have consented
n had signed have consented may be issued to the

a contract pursuant to chap. 507 of the Comi
he Company, and atno time was there a

laws of 1870.
contract by which the Company be

This was an application to compel a
cameentitled to the bonds.

delivery of said bonds to the Railroad |
The duty of the Commissioners to

Company.
issue bonds rests on the bonding act oi

Held , That the mere signing of the 1869, and not upon the agreement au

petition to bond a town, and appoint- thorized by the statute of 1870, chap.

ment of Commissioners thereunder 507.

gives no right to the Railroad Company That the amendment to the Consti

either at law or equity which they can tution which prohibits towns from

enforce against said town.
bonding in aid of Railroad Companies ,

1. Because the Railroad Company is
company is when it took effect, tock from the Rail

not bound to receive said bonds or to
road Company the right to the bonds,

apply them to the construction of the
and the Commissioners had no control

road .
over the bonds after this.

2. It cannot compel the persons ap . Opinion by Mullen , J.

pointed to issue the bonds, to sign and

deliver them for the same reason .
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LIFE INSURANCE. FORF EI. able for the payment of the sum assur

TURE OF POLICY. ed or any p:irt thereof, and this policy

U . S . CIRCUIT Court. W . D . TENNESSEE shall cease and determine."

Anderson et. al., v. St. Louis Mutual
It further provided that “ In every

Life Insurance Company.
case where this policy shall cease or

becomenull and void , all previous pay

The prompt payment of premiums, or mentsma e thereon , and all dividend

of interest annually in advance on
credits accruing therefrom , shall be

a premium note , where the policy by

its terms requires such payments , is forfeited t ) the said company."

a condition precedent to a recovery A . failed to pay the premiumsfalling

on the policy. due subsequent to October, 1870 , and

Dividends may be first credited on the also failed to pay the in :erest on the

principal of outstanding notes, una
$; unpaid premiun notes annually in ad

where such an agreement has been
vance.

male or custom established between
be course of business. A . died in 1872, and due proof of

Equity cannot relieve against the for- death , was served on the company.

feiture of a policy on account of The time for payment having elapsed,

non payment of premiumsor of in - plaintiffs filed this bill, claiming the

tirest on Premium notes at the time stipulation to pay the interest in ad

pquired by the terms of the policy . yance was merely a penalty , and that

The question iri this case came up the courtwould relieve against it.

on a demurrer to a bill in equity, which Defendants demurred on the ground

was filed by the plaintiffs as represen - that the bill admitting that the interest

tatives of one A , deceased , for relief had not been paid in advance and the

against the forfeiture of a policy of policy providing in such case a forfei.

life insurance held by said A ., and a ture of the policy and all previous

decree for the amount thereof. payments and div dend credits, there

Qu the 15th day of October, 1867, tlie was no ground for relief.

said A . insured his life with defendant lleld , That nothing could be plainer

in the sum of ten thousand dollars, the than the language of the policy. The

premiums to be four hundred and nine
mme prompt payment of premiums is the

ty dollars per annum in advance. The very es ence of life insurance . It is a

policy, wlich was issued to him , by its condition precedent to the existence of

terms provided that if the two first an - the policy. Bliss on Life Ins., 253,

nual premiums were paid and any de 274 ; Mayon Ins., 406 ; 1 Disney,

fault wasmade in any subsequent pre- 355 ; 2 Disney, 106 ; 12 East., 13 :, :

miums, such default should not work a 3 Hill, 161 : 100 Mass., 500 : 43 N . Y ..

forfeiture, but the amount insured 283 ; 8 II . of L ., 745 ; 4 Vroom . 457.

should be reduced to the sum of the And the company has the same right

annual premiums already paid . It to insist on the prompt payment of a

also provided that “ If the assure. Inote , or of interest on the same in ad

fail to pay annually in advance the in - vance . 3 Bigelow ,780 ; 36 N . Y ., 157 ;

terest on any unpaid notes or loans 19 Mich ., 169 ; 100 Mas ., 500 ; 1 Dis

which may be owing by the insured to nev, 250.

the company on account of annual pre - Under the policy in question , the

miums, the company shall not be lia - ' failure to pay the interest in advance
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upon the premium note debarred the The junior incumbrancer having paid

plaintiff of a recovery and worked a the debt is entitled to subrogation .

forfeiture of the premium already Appeal from an order denying a mo

paid . tion to dissolve an injunction .

Also held , That althougli the gener- Defendant, P ., is the owner of a cer

al rule is that where money is paid up - tain judgment of foreclosure and sale

on a note, the law will first apply it up - on certain premises. Plaintiff is also

on the interest and then upon the prin - the owner of a bond and mortgage

cipal, it must bend to a spec al usage junior to P .'s, on the same premises.

or custom which has been established . The property was advertised to be

between the parties by the course of sold under P .'s judgment. Prior to

business. In the statements previous- timeof such sale , plaintiff tendered to

ly made by the company to ihe assured, P . the amount due on his judgment,

the dividends had been deducted from together with the costs, & c ., and re

the principal of his notes o’itstanding, quested an assignment of his interest to

and not from the interest upon the new plaintiff. The tender has since then

notes which he gave in settlement. The been kept good , and P . duly notified of

inteiezt was paid in cash. Such being the fact. P . refused to assign , & c .

the custoin between them ,all that the Plaintiff also requested P . at time of

company was bound to do in crediting tender to proceed and sell said prein

subsequent dividends was to apply ises, which P . also refused.

them in the same way. If there is When the premises were advertised

anything in the prospectus of the com - for sale the tirst time, cropswere grow

pany to the contrary , the bill is demur- ing on the premises of the value of sev

rable in not setting it forth eral hundred dollars. By the refusalof

Also held , (tollowing Tait v. The P . to sell as requested, the crops have

New York Life Ins. Co., 4 Big ., 479.) |been lost and plaintiff damaged.

That equity hasno power to afford re. Aft r the tender as aforesaid , P .

lief in such a case as the present one. transferred said judgment to defendant

Demurrer sustained. W ., who now claims to own the same.

Opinion by Brown, J . 7 . W . Collins, for applt .

Geo. W . Collins, for respt.

MORTGAGE. TENDER. Held , Thai plaintiff, being a junior

N . Y . SUPREME Court. GEN. TERM mortgagee of the premises in question ,

Fourth DEPARTMENT. had the right to redeem them from the

Dings, respt., v. Parshall, applt.
senior mortgageheld by P ., and to re

deem he must pay the amount due

Decided April, 1876 .
thereon , together with all costs.

A junior mortgageemay redeem from a
The tender of the amount due on

prior mortgage by paying the amount

due thereon and the costs.
the mortgage before sale by the junior

The tender of the amountdue thereon incum ? rancer, for the purpose of re

by junior mortgagee for purposes of demption , is equivalent to actual pay.

redemption is equivalent, if properly meit if properly made and the money

mude, to the payment of themoney , so tendered is thereafter kept good and

provided the money tendered is set at some definite place for the prior

apart and kept for such mortgagee. mortgagee.
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The junior incumbrancer having paid iron from the vessels. D . for several

the debt of the prior incumbrancer, is years before had had a similar contract

entitled to be subrogated to the prior with defendant. He had employed

jien and all securities held by the prior laborers to assist him in performing the

incumbrancer, and he holds the prem - contract, and among others the plain

ises for the amount paid on the first tiff, who knew of the contract with de

mortgage. fendant. These persons were paid by

The tender to P . having been made D . The hook which fastened the

before the assignment to W ., and hav- boom of the derrick became worn and

ing been kept good, nothing passed by broke ; the boom fell. striking and in

the assignment to W . juring plaintiff.

Order affirmed . Matthew Hale, for applt.

Opinion by Mullin , P . J . Anasa J. Parker , for respt.

Held , That D . occupied the position

MASTER AND SERVANT. NEG - of employer and master of plaintiff,

LIGENCE. and for his negligence, plaintiff ' s rem

N . Y . COURT OF APPEALS. edy is against him alone.

King, respt., v. The N . Y . C . & H . Also held , that in the absence of

R . R . R . Co ., applt. proof of a contract by defendant with

Decided May 23, 1876 .
D . to keep thederrick in repair, no duty

to do so on its part could be inferred .
Where the person who was the immedii

ate cause of an accident 28 a con - |
The owner of an implement or piece

tractor engaged in performing a spe- of machinery may lawfully allow an

cific work , the relation of master and other to take and use it, and if in using

servant does not exist, and the party it it becomes defective and causes in

employing him is not liable , unless :
jury to a third person , the owner is not

the work contracted for is unlawful,
or where an officer or public bodů responsible , especially where the article

charged with a certain duty com - is not in its nature dangerous, and is

mits its performance to another . placed in the possession of a person com

The owner of an implement or piece petent to manage and use it. 4 C . B .,

of machinery may lawfully allow
( N . S .) 556 ; El., Bl. & El., 168 ; 7 C.

another to take and use it, and if in

using it becomes defective and causes
B ., ( N . S .) 768. Coughtry v . Globe

injury to a third person , the owner W . Co. 56 N . Y ., 124, distinguished .

is not liable . Plaintiff claimed that defendant

This action was brou ht to recover agreed to keep the derrick in repair,

damages for injuriis sustained by plain but defendant's proof tended to show

tiff, alleged to have been occasioned by that the agreement was that defendant

defendant's negligence. It appeared should make repairs when notified by

that in 1872 one D . entered into a con - D . that they were necessary. The

tract with defendant to unload from court charged that in the absence of a

barges and vessels, and place upon cars, special agreement as to the inspection

all the railroad iron brought to the and keeping in order of the derrick , it

dock in Albany for defendant in that was defendant's duty to provide a suit

year, and defendant was to furnish a able derrick and to keep it in order ;

derrick to be used by D . in hoisting the and that if defendantwas to make re
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pairs when notified by D ., and no notice | Decided April, 1876 .

was given , yet defendant was liable if Where a person really having the title

this agreementwas not known to plain to land , allows another having the

tiff, and the accident occurred from apparent title to go on and do cer

neglect to repair, and without negli
tain acts, such person is estopped

from questioning such acts.
gence on the partof plaintiff'; to which

propositions defendant's counsel ex
Appeal from a judgment in favor of

cepted .
plaintiff.

lleld , That the exceptions were well
This was an action for rent of certain

taken. In order to establish a liability
premises situate in the city of Water

town.

of one person for the negligence of an

other, it is not enough to show that the
In 1955 John O ' D . was the owner of

person whose negligence caused the in
the premises in suit, and leased the

jury was at the time acting under an
sameto defendants for twelve years, at

employment by the person sought to
an avnual rental of $600.

be charged. It must also be shown
John O ' D ., prior to his death in

that the employment created the rela
1862, deeded to one Anna M . O ’D .,

tion of master and servant between
wife of P . O ’ D ., the premises in ques

them ; if the person who was the im
** tion, and gave deed to P . O ’ D . to de

mediate cause of the injury is a con
|liver sameto Anna on his death . P .

O ’ D ., after the death of John, delivered
tractor engaged in performing a con

tract to do a specific work , the relation
deed to Anna, but deed was not re

of master and servant does not arise ,
corded until 1868.

and for the contractor 's negligence
In 1862, and after delivery of deed,

while performing the work, the other
Anna gave to P . O 'D . power of attor

party is not liable 1 Seld ., 18 ; 7 A .Mey to lease or sell her real estate ashe

& E ., 97 + ; B . & C . 517 ; 4 Exch., Saw nt, and agreeing to adopt and rati

241, 253 ; 8 N . Y ., 222 ; 11 Id., 432. Ty the same.

This rule does not apply to a case
The rent was paid on said prenaises

where the thing contracted to be done up to
lone up to 1866 to P . O ’ D . P . O ’ D . was

is unlawful, or where a public duty is
itv is the only heir of John O ' D .

imposed upon an officer or public body,
|

m
In April, 1866, P . OʻD . entered into

and the officer or body charged with
K a contract for the sale of premises for

the duty commits its performance to
$ 20,000, the purchase money to be paid

another. 17 N . Y ., 104 ; Add. on hring themonth of May ensaling:

Torts, 197.
this contract $ 500 rent was to be paid

JudgmentofGeneral Term , affirming
to P .JO ’D . up to July , 1866. This con

judgment in favor of plaintiff, reversed ,
tract was never carried out.

and new trial granted .
This action was brought to recover

Opinion by Andrews, J . , $ 150 rent, due by the terms of the

lease on January 1, 1867, and was as

LEASE. ESTOPPEL. signed by Mrs. O ' D . to plaintiff, her

N . Y . SUPREME Court. GEN ’L TERM , son .

FOURTH DEPARTMENT. The conveyance by John to Mrs.

O 'Dougherty , respt,, v. Remington , O ’D . was without any consideration

other than love and affection , and deapplt.
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fendants never knew of the existence N . Y . COURT OF APPEALS.

of this conveyance . Marsh , et al., applts., v . Russell, et
After the contract to sell the paper al., respts .

mill, defendants went into possession,
11, Decided May 30, 1876 .

made repairs,paid taxes and insurance,

and collected rents from tenants living
A contract between several parties to

engage in the business of furnishing
thereon, with the knowledgeof P .OʻD . recruits under an anticipated call

A deed pursuant to said contract was for volunteers for the army, and

afterwards made, and was in hand which fires a minimum price at

writing of Mrs. O ' D . The defendants
which they are to be furnished , is

paid O ’D . $ 1,000 on purchase price ,
not against public policy .

and were in possession up to Septem
vtem . The complaint in this action set forth

ber, 1969, when P . O ' D . served on de la contract between the parties to the

fendants a notice that he intended to effect that if either ofthem should make

rescind said contract. Mrs. O ' D . was a contract with any of the towns of

cognizant of and assented to the vari- ,Washingto :1 county to furnish recruits,

ous transactions between P . O ' D . and under an anticipated call for volunteers,

the defendants . that all gains or profits which might

Peld . That third persons had the accrue in such business should be di

rigiit to treat with P . O ' D . as the vided equally ; that no contract should

owner of said property , as the reallbe made it less than $500 per man

owner concealed her title and acqui- without the consent of all. The com

esced in and ratified his acts, and as plaint then alleged that the anticipated

between defendants and Mrs. O ' D ., she call was soon after made ; that defend.

was estopped from questioning her hus.|ants entered into contracts as to various

band 's acts done in rood faith under towns ; that plaintiffs and defendants

the power, and in cquity she and the furnished men to fill sard contracts, and

property was bound by his acts and large profits were made, which were re

contracts.
ceived and retained by defendants.

By the acceptance and occupation
Plaintiffs asked for an accounting,

under the contract of sale the lease
& c . The complaint was dismissed on

was ended , and their occupation was
the trial on the ground that the con

inconsistent with the relation of land
tract was upon its face against public

lord and tenant. Mrs. O ' D ., for the policy.

purposes of this case, must be treated . Esek Cowen, for applts .

as the party contracting to sell, and
N . C . Joak , for respts.

that this lease was surrendered. That
lleld , error ; tlat the contract made

defendants not being in possession
the parties partners in furnishiiig re

under the lease, they were not tenants,
cruits; that as it did not appear that

and no rent could be collected .
the parties had control of any recruits,

Judgment reversed.
much less a monopoly of them , or that

Opinion by Mullin , P . J.
they could by the contract put up the

price or embarrass the towns, or that

the price wasunreasonable, that it was

CONTRACTS AGAINST PUBLIC not a necessary inference from the

POLICY,
Iterms of the contract that the purpose
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of the parties was an improper or un - case the suilding on the mortgaged

lawful one, or that its effect would be premises burned , he would pay the

to thwart the policy of any law , or to amount of the liens (thetwomortgages)

injure or jeopardize any public inter- at the time the $ 500 mortgage became

est : that the business of furnishing re. due. In August, 1871, the mortgagor

cruits was a lawful one, and could be in the $ 500 mortgage conveyed to one

carried on by individuals or firms; that of the trustees, B ., who agreed to pay

when carried on by a firm ts members the prior mortgage. In May, 1872, the

could regulate the prices at which they building was burned. The plaintiff's

wond furnish the same as if they had paid up the prior liens. For a failure

been dealers in other articles. 43 N . to pay interest, the plaintiffs, under a

Y ., 147 ; 3 Met., 384 . Gedick v. Ward , clause in the $500 mortgage, elected

5 Halst., 87 ; Gardiner v. Moore, 25 that the whole amount should become

Me., 140) ; Doolin v. Ward, 6 J. R ., due. Thereafter the trustees tendered

194 ; Hooker v . Vandeventer, 4 Den ., the defendant a warranty deed of B .

349 ; Stanton . Allen , 5 Id ., 534, dis- and wife of the premises to him , the

tinguished . . $ 500 bond and mırtgage with the as

Judgment of General Term , affirm - signment thereof made by him to plain

ing judgment on report iť referee dis- tiff's, and the mortgage of S .with satis

inissing complaint, reversed, and new faction . Demand of the amount due

trial granted . on the two mortgages was made by

Opinion by Earl, J. plaintifts before suit, and payment re

fused . The referee found that the

AGREEMENT FOR SALE OF plaintiff's were entitled to the amount

LANDS. MERGER.
due on the mortgages, and the defend

ant entitled to the deed , the satisfaction
N . Y . SUPREME COURT.GENERAL TERM .

of the S . mortgage, and the $ 500 bond
THIRD DEPARTMENT.

and mortgage, and the assignment

Beach, et al., trustees, v . Allen . thereof.

Decided May, 1876 . D . P . Loomis, for applt.

agreement that in case buildings . N . C . & M . W . Marvin , for respt.

burn , one will pay the amount of

the liens thereon , is not an agree Ileld , That the building, severed

ment for the sale of lands.
from the realty, became personal prop

Merger will lopend upon the inten
erty , and could be sold without any

tion of the parties.
etermined in a peculiar order of the court. The agreement of

case. the plaintiffs and defendant was not

The plaintiffs, trustees of a religious void . It was not an agreement to sell

corporation, in Oetoler, 1870, exchang- lands. The defendant's agreement

ed their old church , which had been was similar to a guaranty that on a fore

severed from the realty, for a $500 closure sale a guarantor will bid a cer

mortgage cwned by the defendant. On tain amount. The agreement is not

the mortgaged premises there was a void for want ofmutuality . The trus

prior mortgage of $ 1,000 owned by one tees -old the churc'ı in consideration of

S . Atthe time of the exchange de- the assignment of the mortgage and

fendant executed an agreement that in the execution of the agreement in suit.

one
reor , is '

lands.

inten
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Thedeed of themortgagor to the trus- years before the commencement of the

tee B . was not a payment or merger of prosecution .

themortgage. The defendant agreed The court ruled that bigamy was a

to pay the amount of the mortgages. continuous offense , and that the statute

He received a good title , and cannot did not apply .

complain . In such cases the intention . The defendant was convicted and

of the parties will control as to merger. sentenced ; and from this conviction he

The referee erred in regarding the brings this writ of error.

agreement as one for the purchase and Paxson, J. - What our statute for

sale of lands, and awarding specific bids is the contracting of a second mar

performance. It is only an agreement riage during the lifetime of a former

with one person to pay a certain sum husband or wife. 2 Ired., 346 ; 1 Cox

for premises of another. If the defend. C . C ., 34.

ant had fulfilled his agreement the The doctrine, now for the first time

plaintiff's would have received the asserted, that the continuing cohabita

amount of their $ 500 mortgage and in - tion is the offence, does not need an ex

terest. This, then , is the amount they tended discussion . It is not necessary

have been damı ified by the breach of to allege or prove cohabitation upon an

the agreement. indictment for bigamy. 7 Greenl.,58 ;

Judgment accordingly , and without Gahagen v. The People, 9 Parker ; 2

prejudice to the rights, if any, which Ired., 347. On the contrary , a man

the defendantmay hereafter have, after may be convicted of bigamy who sep

such payment, to demand an assign - arated from his second wife at the a !

ment of ihe $500 mortgage. tar, and never cohabited with her at all.

No costs to either party. The gravamen of the offense is the sec

Opinion by Learned, P . J. ond marriage contract, by means of

which the offending party fraudulently

BIGAMY. obtains dominion or control over the

SUPREME COURT OF PENNSYLVANIA . body of the other .

Gise , plff in error , v. The Common
The doctrine of continuous offences

is novel. No text writer in England or

wealth ,deft. in error .
America has ever asserted it. No re

Decided May 18, 1876.
spectable authority has ever recognized

Bigamy consists in the unlawful con - it . It is wholly unknown to the crimi

tracting of a second marriage. Conal law

habitation forms no element of the

offense, and does not perpetuate it
There is a period in the history of

day by day . every crime when it is completed , and

The statute of limitations runs from the offender becomes liable to the pen

the time of the illegal contract of alties of the law . From that moment

marriage.
the statute of limitations commences to

In error to the Quarter Sessions of run . The crime of bigainy occurs and

Luzerne county. is complete when the second marriage

The plaintiff in error was indicted is accomplished , and the statute would

for bigamy. The defence set up the commence to rur: from that time.

statute of limitations. The second The statute of limitations is a bar tə

marriage took place more than two this prosecution . The plaintiff in error
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was illegally convicted and sentenced , “ Dated, San Francisco, this 8th day

and should be restored to his liberty. of November , A . D ., 1855.

Judgment reversed , and record re “ David SCANNELL,

mitteil to the Quarter Sessions, with “ Sheriff.

directions to carry the order into effect. “ Ly E . W . CORBETT,

“ Deputy Sheriff.”

Defendant moved to dismiss the

|complaint on the ground that it did not
ACTION ON JUDGMENT. STAT- appear on the record that service had

UTE OF LIMITATIONS. ever been effected on Charles J. Bren .

N . Y . SUPREME COURT. GENERAL TERM. ham , which motion was denied . It was

First DEPARTMENT. further argued that by the California

W . D . Miller, et al., respts., v. Betty statute of limitations, the judgment on

Breaham , ex'x, & c., applt. a cause of action was extinguished after

Decided May 26, 1876.
five years from the entry thereof.

Clerical error in defendant's name in C . M . De Costa , for respt.

Sheriff ' s certificate of service, does| Starr & Ruggles, for applt.

not vitiate judgment afterwards obilwards 06. On appeal,
tained .

Activit may be maintained in this
llell, That, as the sheriff 's certili.

State on judgment barrel in State cate stated the service to have been on

where recovered by lapse of time. Ithe defendant, the name given was

Appeal from judgment recovered ou doubtless an error of the sheriff, as the

verdict of jury. names are quite similar. His state

This action was brought in 1873, on
ment is direct and positive that he

a judgment recovered in November,
served the defendant, which only

1855, in the Superior Court of the City
could be true on the supposition that

of San Francisco, California ,by plaintiff
he was the person mistakenly called

against one Sanders and defendant's
Brennan . The certificate was acted

testator, C . J. Brenham .
upon in the court where the action was

The Sheriff s return of service en
brought, as showing proper service on

the defendant there'n , and as no Bren

dorsed on the summons in said action
nan was named or was a party in the

was as follows :

action , there is no doubt but what the
“ OEFICE OF THE SHERIFF )

proper defendant was served. Nor

was the error such a variance as would
COUNTY OF SAN FRANCISCO. )

be regarded asmaterial under $ 169 of
" I hereby certify that I received the

the Code.
within summons on the 5th day of No

| The not bringing of this action upon

vember, 1855,and personally served the
the said judgment within the period

saine on the 5th day of November,
limited by the statute of Califori.ia ,

15. 5 , on defendant Brennan * * *
neither discharged or extinguished the

by delivering to said defendant person
judgment, but merely deprived the

ally, in the city of San Francisco, a copy
party of the remedy. The statute did

of said summons, attached to a certified
notaffect the demand in any other re

copy of the complaint. spect. It is necessarily purely local,

OF THE įss
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and cannot be allowed to control the Thereafter the defendant in these

proceedings in this State for the collec- proceedings, who is one of the com

tion of the judgment. pany's m aging directors, sought to

This action could only be barrel by gai the consent ofseveral of the share

showing that the defendanthad resided holders of said company to a lease of

here the length of timerequired by our a portion of the property of said com

statute of limitation, when no presump- pany, claiming that chap. 389 of the

tion of payment arose. 5 Johns, 132 ; Laws of 1875 , authorizes such leas ?

11 Id ., 168 ; 3 Id ., 264; 13 Peter -, 312 ; upon the assent of a majority of the

21 Barb ., 593 ; 43 Id., 21+ ; 37 IIow ., stockholders.

145. Such residence was not shown. An order was thereupon obtained for

Judgmentaffirmed . defendant to show cause why he should

Opinion by Daniels, J.; Davis, P . notbe punished for a violation of the

J.,and Brady, J., concurring. said injunction .

Themotion was denied on the ground

that defendant's action was not such
CONTEMPT.

an intermeddling as the injunction con
N . Y . SUPREME COURT.GENERAL TER . Item

OR : templated.
FIRST DEPARTMENT.

Sullivan , Kobbe & Fowler , for applt.

People ex rel Southworth v . Jacob
Jno. M . Scribner & 0 . E . Bright,

Sharpe.
for applt.

Decided May 26 , 1876.
On appeal.

· Efforts to induce stockholders to consent Teld , Thatwe do not think the act

to a lease of : portion of a company's complained of one for which the vini.

property , is not a violation of an in

junction , forbidding the exercise of tory power of" ptory power of the court should be in

corporate privileges or interference voked . It is consistent with an inten

with company's property . tion to observe and respect the order of

Appeal from order refusing to pu . this court.

ish the defendant for an allered con - Order appealed from affirmed .

tempt.
Opinion by Brad'; J.; Davis, P . J .

In the two actions of Sistare v . The and Daniels, J ., concurring.

Bleecker Street and Fulton Ferry Rail

road Company, and Harlowe, Trustee, MARRIED WOMAN. PROVIS

& c., v. same, an order was entered on ION IN WILL.

the 230 of December, 1875 , practically N . Y . SUPREME COURT. GENERAL TERM .

consolidating the two actions, appoint
Turn DEPARTMENT.

ing Alvan S . Southworth , the relator,
| Eisenlord v . Snyder et. al., exrs.

Receiver in both actions,with full pow

er for the conduct and care of the said
Decided May, 1876 .

railroad, and enjoining the railroad, its A direction by a testatrir, a married

officers, agents, servants, & c., from the
woman , to each of her children to

give a note for past services rendered ,

exercise of any of its corporate privi does not make ihe claim for such

leges, from intermeddling or otherwise services a charge upon the estate.

interfering with its property until fur Action against executor; for services

ther order of this court. Trendered their testatrix as housekeeper.
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P’laintiff when a child entered the ATTORNEY'S FEES. ILLEGAL

family of the testatrix, a married wo CONTRACT.

man), and lived there as a companion , U . S . SUPREME COURT.

receiving no wages as a servant. Ont. 0 Reuben Wright, plff. in error V .Reuben Wright.

arriving at full age, in 1849, she was Jonas M . Tebbiits. deft, in error. (Oc

told by the testatrix and her husband
tober, 1875 ).

that she should be rewarded for her
An agreementbetween an attorney ana

ices. The remained in the family his client, entered into after the ser.

until the death of the testatrix . The vices have been rendered and are

testatrix , in her last sickness, expressed supposed to have been successful, that

an intention to provide for plaintiff by the attorney shall receive a per cen

will.
tage of the amount recoverei, is not

an illegal contract.

The husband failed in 1858. By will,
In error to the Supreme Court of the

made in 1971, the testatrix directed each
District of Columbia .

of her children to give a note to the

plaintiff “ to be in full of her claims
Wiight, the defendant below , was a

licensed trader in the Choctaw country
for past services.”

at the commencement of the rebellio ::.

IIer estate proved insolvent. The
The lle claimed to have sustained heavy

e

devisees and legatees did not accept losses during thewar by the use by and

the devises and legacies. The testa
taking and selling to the Indians of his

trix never carried on any legitimate
goods and property, and for money ad

business.
vanced to the nation . By virtue of a

The referee found for thedefendants. treaty with the Choctaws and Chicka

D . S. Morrell, for plff. saws it was agreed that this claim with

S. W . Jackson , for defts. others should be referred to a commis

lield , That the clause directing pay
sion to beappointed by the President,

and that such sum as should be found
ment to the plaintiff did not chargethe

dne, should be paid out of any money
payment on her estate . It is rather an

belonging to the Indian nation in the
expression of themotive for the legacy.

possession of the United States. (14
It does not designate for whom the

Stat. 781).
services were rendered . If the testa

He employed Tebbitts, the plaintiff
trix became liable it must be because

she entered into a contract in which she
below , an attorney at law , to present

and prosecute his claim before this com
expressed her intention to charge her

mission . Tebbitts accordingly appear
separate estate. The referee finds she

ed before the commission and present
never did this, and that she never , for

ed an argument in support of the
herself, employed the plaintiff.

claim .

This is the reasonable result from the
in the Wright afterwards executed to Teh

w

evidence. Her intention seems to have bitts a memorandum in writing as fol

been to make provis on by will. This low

promise was performed . | “ Jonas M . Tebbitts having rendered

Judgment affirmed , with costs. l valuable services to me in securing my

Opinion by Learned , P . J .; Bockes claims under the 50th article of the

and Boardman , J. J. concurring. treaty of April 28th , with the Choctaws

S :
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.

and Chickasaws, I hereby bind myse?f The commission which acted on this

to pay him one-tenth ofwhatever Imay claim was in fact a quasi court. There

realize from the Choctaw Indians under is nothing illegal, immoral, or against

said article whenever the money comes public policy in a professional engaye

into my hands, which payment, when ment to present and prosecute such

made, will be in full compliance with claimsbefore such tribunals.

my verbal contract,made in April last, 3 . We have held in Wylie v. Coxe,

with John B . Luce.” | 15 How., 415 , that an agreement to

Wright subsequently received $ 20,- pay a reasonable per centage upon the

5 -11.28. Tebbitts brought suit for $ 2 ,- amount of recovery is not an illegal

05t, being ten per cent. on the recove contract.

In this case , after the services werery.

There was a judgment for tliis rendered, and, as supposed , the claim

amount, from which the defendant had been secured , Wright agreed to

took this writ of error, assigning as er- pay ten per cent. of the amount event

ror that the contract was illegal. ually realized as compensation for the

1 . Because it is an assignment of a labor performed .

on -tenth interest in the claim of We see no reason to find fault with

Wright, and not freely made and ex - this rule , which the parties established

ecuted in the presence of at least two | for themselves, as presenting the true

witnesses after the allowance of the criterion for estimating the reasonable

claim , the ascertainmentof the amount value of the services. '

due, and the issuance of a warrant for Judgment affirmed .

the payment thereof,” as required by Opinion by Waite, Ch. J .

the Revised Statntes, $ 3177.

2. Because it is tainted with immor
FRAUDULENT ASSIGNMENT.ality and illegality and is against pub.

CONSIDERATION .lic policy.

3 . Because it was champertous. | N . Y . SUPREME Cour'r. Gen ’L TERM .

Ilell, 1 . There is no claim of any Tuurd DEPARTMENT.

lien upon the fund . All that Tebbitts Stacy , receiver, respt. v. Gilbert Des

asks is that he be paid for his services ham et. al., applts.

afier themoneyhas ! een collected and Decided May, 1976 .

in accordance with the agreement. Evidence that the judgmeni debtor be

. Tebbitts was not engaged in any lieved the note paid upon which judg

improper or illegal service. He ap ment was recovered , is competent

peared before the commission and pre upon the question of intent in an ac

tion to set aside an assignment by
sented an argument in behalf of his

him as fraudulent.client. This is all he did or engaged
The value of the assigned property

to do. It was legitimate service rend
may always be shown .

ered in a legitimate employment. Such | Services are a good consideration for

services rest on the same principle of such an assignment.

ethics as professional services rendered Action by a Receiver in supplemen

in a court of justice , and are no more tary proceeding ; to set aside,as fraudu

exceptionable .
llent, an assignment by defendant,Gil
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bert Desham , to one George Desham , a A legacy which is made payable upon

co-defendant, of a contract for the pur the happening of a certain event is a

chase of land . The answer denied the
conditional one ; and that eventnot

happening, the legucy sinks into the
fraudnlent intent.

residue.

E . A . Chaffee, for respt.
The testator by his will left to each

Swift & Sanford, for applts. of his younger sons the sum of £1,000

Held , That evidence that at the time which he charged upon his estats

of the assignment Gilbert D . believed at A ., but directed that said legacies

the note (the saine being an accommo- should not be paid until his eldest son

dation note ) was paid , on which the should come into actual possession of

judgment was r. covered and the sup- the M . estate . He also devised his es

plementary proceedings instituted , was tate at A . in fee, subject to these lega

improperly excluded . It might have cies, to his eldest son .

some influence on the question of the At the date of the will the M . estate

intent to defraud . was limited to the use of one Lady F .

The value of the assigned property during her widowhood , with remainder

may always be shown as it is important to testator for life, with remainder to

on the question of fraud. testator's eldest son, with remainder to

Where the answer contains a general his issue in tailmale.

denial, except as admitted , only admits The eldest son , subsequent to the

that the defendant slightly improved death of testator, conveyed the estate

the premises while in his possession un - at A . to plaintiff's who retained the

der the contract, and there is no allega | amount of the legacies out of the pur

tion in the complaint' of their previous chase price, and who covenanted to pay

value, it is error to exclude evidence of said legacies when they became due, er

value as inadmissible under the plead - if the younger sons should not become

ings. entitled to the legacies, then to pay the

Services rendered are a valuable con- amount thereof to the executors of said

sideration for such an assignment, and eldest son immediately after his death .

acceptance of property in payment of Thereafter the eldest son died with

such debt is a valid transaction . out having come into actual possession

Order denying motion for new trial of the M . estate.

reversed, the judgment set aside, and a The executors having coinmenced ar.

new trial granted, with costs to abide action against plaintiff to recover the

the event. amount of the legacies under his cove

Opinion by Learned , P . J.; Board- nant, he filed this bill to ascertain who

man, J ., concurring: were entitled to said amount, and to re

strain further proceedings in the said

action .

WILLS. CONDITIONAL LEG
Neld , The construction of the will is

ACY.
clear. The testator gives the estate at

English High Court OF JUSTICE. A . to his eldest son , and charges it

CHANCERY DIVISION .
with certain legacies. At the same

Taylor v. Lambert. time that he thus gives he qualifies his

Decided March 9 , 1876 . gitt with a condition that it shall be of
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no effect unless his eldest son como This arrangement was thereupon car

into actual possession of the M . estate ried out. II .made the bill of sale , de

In this case it is not in the first instance fendant's intestate verbally assumed

an absolute gift. In one sentence and plaintiff's debt, and plaintiff' therefore

with one breath hesays, “ I give £4,000, released H . Some of plaintiff's debts

bu : I do not give it unless the M . es- wereafterwardspaid by freights receiv

tate comes into possession of my eldest ed from H . under the same agreement,

son , who is owner of the A . estate .” and this action was brought for the

No sum can be raised or become paya balance.

ble until that event happens. No in- There was judgment in the court be

tention can be imputed to the testator | low for plaintiff.

other than that which he has expressed. J . A . & A . B . Steele, for applt.

No man with any knowledge of the J. J. Duddelston , for respt.

English language could read this will Iteld . That the agreement of de

in any other sense than that the gift is fendant's intestate to assume and pay

wholly conditional on the eldest son be - plaintiff's debtunder the circunstances

coming owner of the M . estate, and
was valid and not within the statute oi

that then, and pot till then, these lega- frauds

cies were charged on the A . estate. That althongh the complaint may

Opinion by Bacon , 1 . C .
not fully cover the case as proved on

the trial, still the evidence having been

STATUTE OF FRAUDS.
received without objection, the com

N . Y . SUPREME Court. GENERAL TERM plaint will be assumed by this court to

Fourth DEPARTMENT. Thave been am nded on the trial and

Tisdell, respt. v . Morgan, applt. disp . sed of accordingly .

Decided April, 1876 .
Judgment affirmed.

Opinion by Noxon , J .
An agreement by which one creditor as

sumes the debt of another creditor

and takes security from their debtor
QUESTION OF FACT.

for his own debt and theoneassumed ,

and the other creditor releases the N . Y . SUPREME Court.GENERAL TERY .

debtor, is not within the stutute of Turn DEPARTMENT.

frauds.
Berry v . Jackson .

Although the complaintmay not have

covered case as proved , where the evi Decided May, 1876.

dence is not objected to , the court on Where evidence is conflicting the court

cppealwill dispose of case as though I will not review a question of fact.

thepleadings were amended on trial.
Appeal from a judgment of the Ful

Plaintiff and defendant's intestate ton County Court affirming a judginent

were creditors of one fI., and sometimes
me of a justice's court.

in 1868, they both met II. in New York
| This action was brought for the con

for the purpose of securing their debts. version of certain lumber sawed by the

It was there arranged that defendant'sLa
s defendant from logs of plaintiff. The

intestate should advance to II. some
cash and assume plaintiff' s debt and evidence was very conflicting. The de .

take from H , a conditional sale of his fendant did not ask for a new trial in

canal boat. the County Court.
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R . II. Rosa , for applt. ble upon proof of some fault or neglect

Farkhurst & Baker , for respt. on their part, either in the construction

Held , That there seems to be no of the sewer or in keeping it in proper

question of law . The court cannot re - repair ; that in order to recover plain

view a question of fact on such contra- tiff was bound to show a neglect by de

dictory evidence . fendants to remove the obstruction af

Opinion by Learned , P . J. ter notice of its existence, or some omis

sion of duty on the part of the city of

ticers in lo king after it and seeing that

MUNICIPAL CORPORATIONS.
no obstruction occurred .

LIABILITY OF. Also held , That the city does not in

N . Y . COURT OF APPEALS. sure citizens against damage from

Smith , applt. v . The Mayor, & r ., of works of its construction, but is only

New York , respt. liable as other proprietors for negligence

or willfulmisconduct 37 Barb . 292 ;

Decided May 30 , 1876 .
36 N . Y .51; 5 Seld .456 ; 15 N . Y . 194 ;

A municipal corporation does not in - 59 Id. 500 .

sure citizens against damage from
Trom Judgment of General Term , affirm

Sud

works of its construction , but is only ! !

liable for negligence or willfulmis
n ing judgment in favor of detendantaf

conduct. tirmed.

This action was brought to recover || Opinion by Allen, J .

damages sustained by plaintiff by rea

son of the stoppage and overflow of one
ADMINISTRATORS. SUITS BY.

of defendant's sewers.

The referee found that the overflow
V . Y . SUPREME COURT. GEN'L TERM ,

was caused by a stoppage of the sewer
FOURTH DEPARTMENT.

with sand and dirt washed in from the Nichols, respt., v. Smith , applt.

street, and that at or just before the Decided April, 1876 .

flooding of plaintiff's premises there was On a judgment recovered in a foreign

an unusually heavy shower of rain . country the administrators of the

There was no proof of any obstruc
deceased judgment creditor may

maintain

struction before that time, and there
an action in their own

names in this State.
was no evidence or finding that the

sewer was liable to become obstructed
Appeal from an order sustaining a

under ordinary circumstances so as to
demurer.

require the watch and care of the offi .
In 1872, one Samuel Dixon , residing

in Canada , recovered in that country a

cials, or that it had been obstructed for |
" judgment against defendants.

a tine and under circumstances from
Plaintiffs are the administrators of

which it might be assumed that the of
Dixon, and commenced this action in

ticers of the city knew or ought to have

known of the obstruction .
this State on such judgment. Thecom

plaint stated that Dixon had no credi
Henry Parsons, for applt.

tors in this State.
D . J. Dean , for respts.

Defendants demurred that the com

Held , That defendants were not lia - plaint did not state facts sufficient to

ble ; that they could only be inade lia constitute a cause of action , and that
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plaintiffs did nothave legal capacity to ness. In 1868, said L . desiring to make

sue. reparation for this injury, and as he did

The demurrer was sustained . not want her to be disgraced or become

John H . White, for applt. a woman of the town, assisted her in

Rhodes & Richardson , for respt. the purchase of the premises in ques

Deld . That plaintiff's may maintain tion . The deeds were executed and

this action in this State in their
|delivered. L . paid the purchase money,

own names. The title to the judg saying that $ 1800 of it were the earn

ment was absolutely in them and lings of defendant, and the rest a loan,

for which he took her judgment bond ,
may be prosecuted here . The judg

ment is to be used on this trial to show which was afterwards surrendered to

and establish their title, and the amount
|her and cancelled without payment.

they are entitled to recover, L . and F . continued their illicit in

There is no reason why a recovery tercourse until 1871, when a judgment

may not be had in this case in the indi- |was obtained against L . and the prein

vidual names of plaintiffs as well as in
ises levied upon and sold by the sheriff

an action on a promissory note or other as his property to one Koch , under

chose in action .
whom the plaintiff's wife shows title .

Order reversed . On the trialthe court charged the

Opinion by Nexon , J.
jury that if they should find that the

purchase money was paid by L ., then

a resulting trustwould be created in his
EXECUTED CONTRACT. IM

favor,which could only be defeated by
MORAL CONSIDERATION. Ithe declarations and acts of the parties

SUPREME COURT OF PENNSYLVANIA. accompanying the transaction . And

Fasig , pljf. in error , v. Levan et ux. the court further charged :

defts. in error. “ In the absence of precedentwe are

Decided March 10, 1876. to decide this case upon the well-known

Although an action cannot be main - principle of law , that an iminoral con

tained upon an executory contract, sideration will never support a contract;

the consideration of which is immor - to hold this title to be valid in Mary A .

al ; when the contract has been ex - F ., under the evidence in this case , the

ecuted , the law will not restore them

court and jury would but set a pre.
to their former condition .

mium on immorality and enc:urage in
Error to the Common Pleas of Berks

fidelity to the marriage relations."
county.

There was a judgment for plaintiffs,
Ejectment by L . and wife to the use

from which the defendant took this
of the wife against Mary F. for a dwel

writ of error.

ling-house and lot of ground in Read
Held , That there is nothing in the

in .

case to show a resulting trust ; that the
Mary F., the defendant, in 1866 , was

purchase money was a gift froin L . to
an employee of L ., the plaintiff, by |

or Log me pramtıl, by defendant.

whom she was seduced, and who, after- | "
| That the doctrine that “ An immor

wards, during her pregnancy, caused al consideration will not support a con

her to submit to an operation for abor- Itract,” does not apply to this case The

tion which produced a dangerous ill- Idefendant is not seeking to enforce such
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FOURI

a contract. If any contract existed , it him to come and get it when he pleased,

was Tully executed. and that it was all understood , and

This is a case of aman who has wrong- plaintiff replied he would g . t it in

ed a woman , wl. J has made her a com - good sleighing, & c . This testimony

pensation for that injury, and who now was contirmed by one of plaintiff's

seeks to recover it back . In this the witnesses, and also denied by defend

law will not help him . ants and others .

Judgment reversed , and a venire fa- Finally defendants refused to give

cias denovo awarded. plaintiff any of the lumber, and this

Opinion by Paxson, J. action was brought.

On the trial at the circuit plaintiff

was non -suited on the ground that he
WEIGHT OF EVIDENCE.

had made no case.
NON-SUIT.

J . B . Emmons, for applt.

N . Y . SUPREME COURT. GENERAL TERM ,
E . S. Merrille, for respt.

Fourth DEPARTMENT. .
Held , That the nonsuit was error.

Hodgkins, applt. v . Van Amber, et.
A non -suit should only be directed

al., respts. where the evidence on either side is so

Decided April, 1876. clear and undisputed that a verdict in

A non -suit should only be ordered conflict with it would not be sustained .

where the evidence on either side is 'That the question of fact in the case

so clear and undisputed that a vira was a disputed one, and on a motion
dict in conflict with it could not be

for a non-suit all the disputed facts
sustained .

On a motion for a non suit all dis must be decided in favor of plaintiff,

puted facts are to be decided in fa- l and this the court could not do.

vor of plaintiff. . Judgment reversed.

Appeal from a judgment at circuit. | Opinion by Noxon , J.

This action was brought to recover a

quantity of lumber claimed to be the

FIRE INSURANCE. WAIVER OFproperty of the plaintift.

CONDITION .
One G . purchased of defendants 10,

N . Y . COURT OF APPEALS.
000 feet of spruce lumber. Plaintifts pur

chased of G . the lumber he bought of Churchi, applt., v. The Lafayette Fire

defendants and paid him for the same. Insurance Co., of Brooklyn , respt.

About the time of this sale by G . to Decided May 23, 1876.

plaintiff, they saw Van A ., one of de Payment of the premium at the timeof

fendants , who stated that G had 10,000 | making a contract of insurance ismaking a

feet of lumber at their mill. Plaintiff not necessary to bind the company ;

then asked Van A . if he would just as
and if a credit is given by the agent,

the contract is equally obligatory.
soon deliver it to him as to Gates, and

An agentmay waive such payment and
he said he would . G . then told Van give such credit.

A .to deliver the lumber to plaintiff and The question of waiver is for the jury

Van A . agreed. to determine.

Plaintiff and Van A . also had other . This was an action upon a policy of

conversations in which Van A . told fire insurace. The evidence showed a
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Philip S. Crool.

de out the poliev

prior dealing of plaintiff with defend - | Plaintiff's counsel requested the court

ant for many years , and that he was in to submit the whole case to the jury

the habit of getting policies without whether or no there was a contract.

paying the premium at the time ; that The court refused to do so. He also

plaintiff, on Sept. 6 , 1871, called at the requested the court to submit to the

company's office to get the property in jury the question whether or no defend

question insured, saw defendant's sec anthad not given plaintiff credit on the

retary, and tried to have the old rate policy in question . The court refused

reduced , which the secretary refused to to do this, and nonsuited the plaintiff.

do, and plaintiff then replied ,“ Very N . C. Moak, for applt.
well, I must have it insured.” The Philips

next day defendantmade out the policy | Held error. That the fact that de

by which it insured the building from fendant had on former occasions given

September 6th . Plaintiit called again
plaintiff credit for premiums was for

on the 9th , and asked the secretary "I the jury to consider on the question of
hehad taken the building ; he replied waiver of the condition in the policy .

hehad at the old price. Plaintiff made 50
59 N . Y .,521 ; 26 Id ., 465. That the

no objection , and no further conversa -l evidence was sufficient to leave to the

tion took place. On October 16 , 1871, consideration of the jury the question

plaintiff again called to obtain insur
whether a credit was not intended to be

ance upon other property. The secre
given , and payment of the premium

tary was not in , but the plaintiff stated
when the policy issued waived, and con

to defendant's clerk thathehad another
sidering the circumst:inces and previous

policy, and would pay for the two to
wo to dealings of the parties, it could not be

gether, and the clerk reprea " very held as matter of law that there was no

voll » Plaintiff did not call again in - Iwaiver and no credit given .

til November 8th , after the fire, which
Payment of the premium at the t'me

took place No: ember 7th . He inform
1, of making a contract of insurance is not

ed the secretary of the loss, and offered
necessary to bind the company, and if

to pay for the two policies, but the sec
a credit be given by theagent it is

retary refused to take anything on the
e equally obligatory. 59 N . Y ., 171. An

policy in suit, stating that defendant
agent may waive such a condition and

was not liable because the house was
give such credit. 35 N . Y ., 131 ; 26

unoccupied . A few days after the
Id ., 460.

plaintiff paid the premium upon the
on the Judgment of General Term afirm

second policy from its original date ,
: ing judgment of nonsuit, reversed and

which was accepted. At the close of
new trial granted.

plaintiff's evidence defendant's counsel
Opinion by Miller , J .

?!'oved for a nonsuit on the grounds,

that there was no evidence of any con
RAILROAD COMPANIES. LIA

tract of insurance, and that if a con

BILITY FOR ANIMALS KILL
tract was proved it was the contract in

ED AT CROSSING .
the written policy, and it never became

binding on defendant because the poli
SUPREME COURT OF Missouri.

cy provided that it should not be bind - Holman v. The Chicago , Rock Is

ing until the premium was actually paid . land & Pacific Railroad Co .
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Decided May, 1876. to give the required signal, and the kill

In an action against a railroad com - ing . No fact tending to connect the

pany for killing an animal at a twowas shown.

crossing, it is not sufficient to show
Judgment reversed, and cause re

that the employees of the company

neglected to ring the bellor sound the
manded .

wwhistle in order to authorize a ver- Opinion by Hough , J.; Wagner, l .

dict against the company , but itmust J., and Napton and Sherwood , J. J.,

also be shown that such negligence concurring.

caused the damage.

This was an action to recover dam - SERVICE OF SUMMONS BY

ages for the killing of a cow belonging PUBLICATION.

to the plaintiff, by a train on detend .
V . Y . SUPREME COURT. GEN'L TERM ,

ant's railroad , in a street of the town of
First DEPARTMENT.

Cameron .

On the trial plaintiff introduced tes
In the matter of the application

timony to show that the bell was not
of the Atlantic Giant Powder

rung, nor the whistle blown , as the train
Company and theGiant Powder

approached and ran over the cow .
Company to vacate and set aside

Defendant introduced one Riley, the
an order directing service by the

conductor of the train , who testified
pubiication of the summons in

that the bell was rung and the whistle
an action brought by Israel IIall

sounded .
and others against the Atlantic

There was a verdict and judgment
Giant Powder Company and

for plaintift, from which defendant ap
others .

pealed. Decided May 26, 1876 .

lleld, That conceding that the serv - An order directing service of summons

ants of defendant neglected to ring the by publication against a non -resident

the bell or sound the whistle, the ques
corporation will be sustained under

$ 135 of the Code, when the subject of
tion is, whether there is any evidence

the action is personal property, with

tending to show that the cow was killed in the State, and the transactions in

by reason of such neglect ; that there controversy took place here, and the

is no necessary connection between the cause of action arose here.

failure to ring the bell, or sound the Appeal from order denying motion

whistle, and the killing ; that both may of the Atlantic Giant Powder Company

concur in point of time, and the latter and the Giant Powder Company to set

not be the result of the former (58 Mo., aside order directing publication of

503) ; that the connection must be prov- summons and service of summons by

ed by the party alleging its existence. publication .

All the facts and circumstances attend . The action in which the order direct

ing the killing should be shown, so that ing the service by publication was made

the jurymay rationally conclude wheth - was an action brought by Israel Hall

er it resulted from such negligence or and others, against T. P . Shaffner, the

from other causes. |Atlantic Giant Powder Company, the

In the case at bar no such evidence United States Blasting Oil Company

was offered . But two facts were shown and others, by the plaintiffs as stock

to fix defendant' s liability ; the failure holders of the U . S . Blasting Oil Com .
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T
.

pany, to recover stock alleged to have Code, $ 135 . The effect of the service

been fraudulently obtained from plain . is not involved in the discussion .

tiffs in accordance with a schemeor con ! 2. The affidavit and complaint show

spiracy between various of the defend that the subject of the action is person

ants, including the powder coinpanies, al property within the State, and the

and also for the purpose of setting aside defendants claim an interest.

certain judgments alleged to have been | James C . Carter, for applt.

collusively obtained against the U . S .| E . N . Taft, for respe.

Blasting Oil Company, and also for the Held . That the allegations of the

purpose of setting aside certain assign - affidavit and theplaintiff 's complaint in

ments o ' valuable patents from tle the action on which the order of publi

Blasting Oil Company to the Atlantic cation was founded are to be deemed to

Powder Company. be admitted for the purposes of this

Both the Powder Companies were motion . That the appellantsare proper

non-resident corporations, existing un - and necessary parties to the action. The

der the laws of the State of Califor- cause of action arose within this State.

nia. The judgment, the invalidity of which

The application for the order direct- is asserted by the appellants,was recov.

ing the publication of the summons was ered and entered in this State , and the

obtained upon the complaint, in the transfer of the rights and franchises of

action, and upon an affidavit showing the United States Oil Blasting Com

that after diligent inquiry, deponenthas pany is alleged to have been made with

been unable to find the President, Sec- in this State. The subject matter or

retary, Cashier, Treasurer, Directors, or corpus of the action is the title to the

Managing Agent of either of the said shares, rights and franchises of that

companies, defendants. And on inform - Company as a New York corporation.

ation and belief, stated that the officers || Order of Special Term affirmed .

of both companies resided in the State Opinion by Davis, P . J.; Daniels

of California . land Brady, J. J., concurring.

The following are some of the points

urged by the appellants on the appeal. SUBROGATION .

1. That no couri should assume the N . Y . COURT OF APPEALS.

exercise of jurisdiction when it cannot
Cole, respt., v. Malcom , impl’d , & c.

make its decree effective.
applt.

2. That the relief sought in the pres
Decided , June 6 , 1876 .

ent case is really in personam . The de.
The doctrine of subrogation is appli

cree could not be enforced upon any
cable where a party is compelled to

one ; nor would it be regarded as a
pay the debt of another to protect his

judicial determination in any other ju own rights or to save his own prop

risdiction. erty . (Reversing S . C . 7 Hun . 31 ;

And on behalf of the respondent the 2 N . Y . Weekly Dig . 454.)

following among other points were This is an appeal from an order of

urged : 1. That the order directing the General Term , affirming an order of

publication must stand , because it is Special Term , denying a motion made

authorized under the provisions of the by defendant, M ., to compel an assign
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ment to him of certain judgments tled to be subrogated to all the rights

held by one II. K . M ., plaintiff 's as- and securities of the jn : gment creditor.

signee.
3 Paige, 117 ; 5 Id . 285 ; 11 Id.,21 ;

It appeared that prior to December, 3 Barb . Ch . 169; 42 N . Y ., 89 ; 6 Hun .

1869, defendant, C ., owed plaintiff 632 ; 2 Brock., 159 ; 23 Penn . 294 .

$ 4,000. He at that time owned cer- The equitable doctrine of subroga

tain land, which he conveyed through a tion is applicable to cases where a party

third party to his wife without any con - is compelled to pay the debt of a third

sideration , for the purpose of vesting p rson to protect his own rights, or to

the title in her. She died intestate, save his own property. 23 Penn. 294 ;

in 1870, leaving no children , and the 2 Brock . 159.

land passed to her heirs, of whom the Also held , That as the title of the

defendant, M ., was one, and he has heirs of C .'s wife is good as against C .,

since,by purchase,succeeded to the rights when they pay the judgments against

of nearly all the others. Plaintiff com - him to save t' eir land they pay his

menced an action against C ., after the debts, and they should have subroga

death of his wife , and recovered jud :- tion against him .

ment for the amount of the debt due Order of General and Special Terms

him , and issued exec :tion thereon, and reversed, and motion granted.

had the same returned unsatisfied . He Opinion by Earl, J.

then commenced an action against C .

and the heirs of his wife, to set aside| FRAUD.

the conv. yance of the land as a fraud
upon the creditors of C ., and obtained N . Y . SUPREME COURT. GENERAL TERM

a judgment setting it aside, and declar: 1 . FOURTH DEPARTMENT.

i g plaintiff's judgment a valid lien Ephraim H . Fish and John L . Lent,

and charge upon the land, and ap- applts., v. Willoughby Payne, respt.

pointing a receiver to sell the same to Decided April, 1876 .

pay plaintiff's judgment and the costs A mere purchase of goods, unaccom .

ofthe action . That judgment was af panied by any fraudulent represen

tirmed by the General Term and the tations, is not of itself fraudulent,

Commission of Appeals. The receiver
although the purchaser is insolvent

sometimeafterward advertised the land
at the time,and has knowledge of the

fact.

for sale, in pursuance of the judgment.
Appeal by plaintiff's from a judgment

Before the day of sale defendant, M .,

tendered to H . K . M ., to whom plain
of the County Court, in favor of plain

tiff had assigned his judgments, the
tiffs, rendered in a justice 's court.

amount due, and demanded an assign
The action was brought by the plain

inent thereof to him . H . K . M . re
tifts against the defendant to recover

damages forwrongfully and fraudulent
fused to assign . Defendant thereupon

| ly obtaining goods to the value of
obtained an order staying the sale and

$61.41, with the fraudulent intent and

made this motion .
preconceived design not to pay the

John R . Dos Passos, for applt. plaintiffs for the same, and with the

llamilton Odell, for respt. wrongful intent to cheat and defraud

Held , That defendant M . was enti- the plaintiffs of the same and the
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value thereof. The plaintiffs had judg- On the 18th of November, 1872,

ment in justice 's court for the value of William Brice & Co. filed their peti

the goods and costs. tion in the Common Pleas of Stark

On the trial it appeared that the county, against Henry Sommers and

plaintiffs during a period of two years others, among whom was the defend

had sold the defendant goods at differ- ant Trimble, to foreclose a mortgage

ent times, on a credit of thirty days ; given by said Sommers on twenty acres

that the defendant was a peddler, en - of land in Stark county, and on which

gaged in selling goods bought of the they claimed $ 7,107.01.

plaintiffs, and had paid his bills to the Defendant Trimble, in defense ,

plaintiffs up to the timeof his last pur- claimed title to the premisesby virtue of

chase of the plaintiffs, amounting to a sale to him by the United States Col .

$61.41 ; he was insolvent, and had lector of the district for unpaid taxes

knowledge of the fact, but did not dis- which had been assessed against plain

close his condition,although he received tiffs, defendant Sommers and others

his usual credit of thirty days. under the internal revenue laws, they

L . J . Barrows, for applts. being engaged in the distillery business

Charles St. Searles, for respt. on the premises, and that such taxes

Held , That it was not fraudulent in were a superior lien to the mortgage.

the defendant, although he was einbar. Plaintiffs replied and joined issue,

rassed, to make any effort he could to which was found in favor the defend

relieve himself from his embarrassment. ant Trimble, at the February term ,

Instead of preconceiving a design to de- 1874, and a decree was entered dismis

fraud and cheat, which nowhere ap- sing plaintiffs’ petition .

pears in the tes imony, his purchase ap - l Plain iffs thereupon appealed to the

pears to have been made in the ordin - District Court of Stark county .

ary business way. There was, there.
| 0a the 30th of September, 1975,

fore, no fraud comınitted by the defend

ant, and the judgment of the justice and whilst the cause was so pending,

should have been for the defendant. fendant Trimble filed this petition for

Opinion by Nozon , J. ; Mullin , P . J ., removal to this courton the ground that

and Smith , J., concurring. the action affects the validity of the in

ternal revenue laws of the United
REMOVAL OF CAUSE FROM States.

STATE TO FEDERAL COURT. Plaintiffs now file their motion to

U . S . CIRCUIT COURT - NORTHERN Dis - dismiss the petition

TRICT OF Onio . 1. Because the case, prior to fil

William Brice et al. v . Henry Som - ing the petition , had been finally heard

mers et al.
|and tried , and a final decree entered

Decided May 20 , 1876. therein , and therefore this court hasno

The act of Congress only authorizes a jurisdiction .

removal where application therefor 2 . Because of other manifest reasons

is made before final hearing or trial, apparent on the face of the proceedings.

and this means before final judg - 1 Held , That the application for re

ment in the court of original juris- movalis too late . It was held in Ste

diction , venson v. Williams, 19 Wallace, 572,

An application made after an appeal that a removal is only authorized where

has been taken, is too late, an application is made before tin :il

d the judsfor the
defendant. J.,

remova
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judgment in the court of original juris- contemplates an abandonmentof the

diction where the suit is brought. premises as tenuntable property or

This construction is supported by the
a vacancy for an unreasonable time.

phraseology of the section of the stat- |
Motion for a new trial.

ne itself. It provides that where any
This policy, upon which this action

civil action or suit is commenced not wis brought, contained the following

pending, in a State court, & c.
condition :

These expressions of the act seem to
“ If the above mentioned premises

refer alone to cases pending in the
shall becomevacant or unoccupied , and

State court in which they were com
so remain with the knowlegeof the as

menced . Any other construction would,
sured * * * without notice to or

in effect, make this an appellate court
consent of this company in writing *

from the Courtof Common Pleas, inak
* * this policy shallbe void.”

ing the State District Court a mere At the time of the fire the premises

lighway to reach this court by way
way had been unoccupied for thirty-three

of appeal. To reach this court parties days. Plaintiff knew of it, but gave

conld try the case in Common Pleas,so in Common Pleas, no notice to the company . During that

and on defeat appeal to the District time she was engaged in endeavoring

Court, and while the case was there to procure a tenant for the house and

pending, file the petition here for re . liad not abandoned it.

moval, and then retry the case in this
this . The court on the trial instructed the

court.
jury that the plaintiff was entitled to

Counsel fordefendant Trimble claim recover.

ed that as two terms or the Circuit Foster, J . - The condition in the pol

Court had been held after the filing of icy is a peculiar one, and its meaning is

the transcript and pleadings and before
sorvewhat obscure. Just what mean

the motion to dismiss was filed , it was

too late to do it then .
ing was intended to be conveyed by tle

leld , That if plaintiffs had appeared words “ and so remain ," is not appar

and pleaded in the case after such filing, ent, but it is certain that they qualify

it might be regarded as a waiver of the the condition and make ;

right to make the motion , and an ad - more than a mere temporary vacancy,

mission of the jurisdiction of this court ; such as would occur while one tenant is

but as they did not do so, the objection moving out and another mor

is not well taken . The vacancy or want of an occupant,
Motion to dismiss sustained . of itself , however brief, is not enough

Opinion by Welker, J. to avoid the policy, but the vacancy

must remain so . It must be either an

FIRE INSURANCE. abandonment of the premises as ten

U . S . Circuit CourT - DISTRICT OF
antable property, or the vacancy must

have continued an unreasonable time.
KANSAS.

When there is doubt in the condition

Aun Kelly v. Home Insurance Com - restricting the liability of the company,

pany of New York . (June, 1875.) the construction most beneficial to the

A condition in a policy that if the premises sliould be adopted. 32 N . Y .

premises shall become vacant or un - 405 .

occupied and so remain with the In this case, whichever construction

knowlelye of the assured , without we adopt in interpreting the policy. I

notice to and consent of the company cannot see that the company cail avoid

in writing, the policy should be void , its liability ,
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If it contemplates an abandonment selling, exchanging, and building upon

of the premises, this is not such a case, the property , he increased its value so

for there was no abandonment. that it is now worth $ 20,000 . She did

If its liability wasto terminate on the nomore than contribute $ 3 ,000 towards

the vacancy continuing an unreasona- the purchase money, and consult with

ble length of time, then I could not him in regard to the property ; or, in

hold that an unreasonable time had her own words,she did such things “ as

transpired . It the company desired to it was necessary and proper for a lady

limit the time of its liability to thirty to do.”

days, it was very casy for them to have When the husband filed his petition

expressed it in plain and unmistakable in bankruptcy, two years after the last

language. purchase, his schedule was barren of any

Motion overruled. available assets.

Held , That when the title to real es

BANKRUPTCY. RIGHT OF AS- tate is conveyed to a married woman ,

SIGNEE TO PROPERTY PUR - she must be considered a bona fideown

CHASED IN WIFE'S NAME. ler of it, thesame as if she were a fem .

U . S . Circuit COURT. DISTRICT OF me sole. But it must be entrenched

NEW JERSEY. in good faith . If it is purchased by

Muirhead, assignee , & c., applt., v. her or for her, no matter by whom , its

Thomas Aldridge and Annie Aldridge validity cannot and ouglit not to be

his wife, respts. questioned . But if she has no sepal

Decided March 28, 1876. rate estate, or one disproportionately

An assignee in bankruptcy is entitled small, as compared with the considera

to property which has been purchas- tion ostensibly paid by her, ard deficien .

ed in the name of the bankrupts cies are supplied from resources,wheth
wife, where it is shown that thewife

contributed but little towards its pur
er money or its equivalent, of lier hus

chase,and the husband has increased | band, which he could not rightfully ap

its value by his own timeand labor. Vply, such a transaction does not deserve

A debtor cannot deprive his creditors any legalsanction .

of the product of his labor , by put Also held , That while a debtor can
ting it in the form of property only

nominally acquired by his wife.
not be compelled to labor for his cred

This bill was filed by the assignee in
itors, he cannot divert the product of

bnnkruptcy of the defendant, Thomas
his labor to his own benefit, by putting

it in the form of property only nomin
Aldridge, to obtain a conveyance to

ally acquired by the wife ; and that

him , as such assignee, of certain real where his nominal agency for the wife

estate , therein described , the title to is used as a device to cover his acquisi.

which is in his wife 's name; but which tions, under the nameof his wife , it will

it is claimed , in truth belongs to him . prove unavailing

Defendan ' s set up that the property Also held , That the real estate in

in question was acquired and conveyed question is really the property of the

to the wife during coverture , and that husband; that the title to it was vested

it is her separate property . in the wife in fraud of creditors ; and

During nine years , twenty-one pieces that a decree should be entered for its

of real estate were purchased for and conveyance, in accordance with the

conveyed to the wife. The husband prayer of the bill.

took entire charge of the estate, and by Opinion by McKennan , Cir. J .
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NEW YORK WEEKLY DIGEST . Cause why lie should not be punisher!

as for contempt for disobeying both
Vol. 2.) MONDAY JULY 3 , 1876. (No. 21. these orders

SUPPLEMENTARY PROCEED | An order was made on the return of

INGS. CONTEMPT. this or ' er holding that defendantwas

N . Y . SUPREME COURT. GEN . TERM.
in contempt for disobeying the first

FOURTH DEPARTMENT.
order, and that the issuing of the sec

ond order did not operate as a waiver

Lewis Gaylord, respt. v. Richard
or abandonmentof the first order. .

Jones, applt.
Risley & Stoddard, for applt.

Decided April, 1876 .
Richardson & Adams, for respt.

A second order of samenature in sup

plementary proceedings supersedes ,
! Ild, When on the 31st of Novem

the first, and for disobeying first ber, 1876 , after the defendant had ap

oriler party cannot be punished as peared befcre the referee appointed by

for a contempt. the County Judge and objected by

A judgment was recovered against his counsel to the proceedings, and re

the defendant and appellantand an ex- fused to be examined under the order

ecution issued thereon returned unsat. of the 9th of November on the grounds

istied. then specified, the plaintiff' did imme

An order in supplementary proceed- diately and on the same day, on a new

ings was made and served by the and original affidavit, apply to thesame

sheriff,andhe madehis certificate there- judge, who granted the former order of

of. The certificate was not sworn to , the 9th of November, and obtained a

and he certifies to having served a sum - new order requiring the defendant to

mons and complaint, and he did not appear and be examined before a ret

show the signature of the judge to the erre therein named, on the 11th of

defendant. | December ther _after, the said order of

The defendant appeared under the the 9th of November and all proceed

order, and the proceedings were there. ings under the sameshould be consider

upon adjourned tillNovember 21,when ed as entirely abandoned and discon

defendant again appeared. On the first tinned.

day of the hearing, and after the ob- The plaintiff could not have two ord

jections above had been made, the ers to the same effect running and in

plaintiff made another affidavit, and ob- force at the same time, and the defend.

tained a second order for the defendant ant could not be held to obey both ord

to appear before the same referee and ers.

be examined on the 11th of December, ! The second order superseded the

and this order was also served on de. first, and it was th :refore irregular af

fendant. Defendant appeared on that terwards to proceed to punish the de.

order before the referee but was in - fendant as for a contempt in not sub

formed that plaintiff had been there, mitting to an examination under said

had stayed a few minutes and had then order of the 4th of November . But as

left. the order to show cause and the pro

Subsequent to this the same judge ceedings for the contempt were under

made an order for defendant to show both orders nominally, the defendant
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inight properly be held to obey the Lawton & Stebbins, for applt.

order of the 21st of November, the Wm . Lounsberry, for respt.

examination under the same having held , Under Sections 2 and 3 of

been suspended by the proceedings in Laws of 1854, chap. 402, that wherə

bankruptcy. work is done or materials furnished on

The order appealed from , so far as it the credit of the contractor, the owner

adjudges the defendant in conteinpt is not obliged to pay any greater sum

and imposes a fine upon him , should than he agreed to pay the contractor

therefore be reversed , and so far as it nor more than wasunpaid at the time

directs him to appear before a referee of filing the lien .

to be examined and answer on oath If the contractor had no right of ac

conce,ning his property , should be af- tion, the mechanic had none, unless

firmed, and the said defendant be re- there was collusion between the owner

quired to appear before such referee and contractor. The defendant las

at such time and place as shall be fixed never refused to deliver the lime nor

for that purpose by the County Judge, las he ever been requested to. Hehas

making the said supplemental order not then been made liable to pay

without costs of appeal to either party . money in its stead. 13 Johns. 56 ; 3

Opinion by E . D . Smith , J. N . Y . 88.

| Before the contractor proceeds to

MECHANICS' LIEN . foreclose he should have taken care " to

of theN . Y . SUPREME Court. GENERAL TERM. I be able to prove the inability

Third DEPARTMENT.
defendant to deliver the lime, or to put

him in default by demanding it.
Miner v . Langan .

Dowdney v . McCullum , 59 N . Y . 367.

Decided May, 1876 .
And the sub-contractor is in no better

Under a mechanic'slicn the owner is not position .
obliged to pay any greater sum than

Judgment reversed with costs , and a
he agreed to pay the contractor nor
more than was unpaid at the time of new trial granted, costs to abide the

filing the lien . Betore foreclosure event.

'the claimant should be able to show ! Opinion by Learned , P . J .; Bocke

the inability of the owner to perform and Boardman , J . J., concurring.

his promise or put him in default by

demanding performance .

Action to foreclose a lien of a sub DISTRICT COURT OFFICERS.

contractor.
N . Y . SUPREME COURT.GENERAL TERM .

The owner had made contracts with First DEPARTMENT.

the contractor, and payment under Albert Goettman respt. v . The May

them was to be made partly in money or, & c., of New York, applt.

and partly in lime. The money had Decided December 2, 1875 .

been paid . The lime had not been
ad not been New York City District Courts are

paid or demanded .
not parts of the municipal govern

The owner testified he had always been ment, and their officersarenot includ

ready to deliver the lime. The plain ed in the restrictive ciause of the city

charter, ( sec. 114).
tiff ha ) a verdict.

The owner appeals. Appeal from judgment recoveredon
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demurrer to the answer of defendant.! under the municipal government of the

Plaintiff sues to recover salary as in - city, which the charter provides should

terpreter of the 6th Judicial District be vacated by the acceptance of an

Courtof New York City for the month other civil cffice.

of January , 1875. Judginent affirmed .

Defendants by answer set up, that Opinion by Daniels, J.; Davis, P .

during said month plaintiff held the po- J., concurring ; Brady, J ., concurring

sition of inspector of elections,to which on the ground that the position of il

he had been appointed, and that by spector being compulsory and but for

such appointment he had forfeited or a short tine, the charter evidently did

vacated the position of interpreter, in not inte : d to include within its restric

accordalce with sec. 11.1 of the citv tion offices which , by the law , the ap

charter ;which provides that any person poir
person pointee is compelled to accept.

who, holding oflice by election or ap

pointment sha!), during the term of said PRACTICE .

vitice accept or retain any civil office of
N . Y . Court of APTEALS.

honer, trust, or emolu 'nent under the

United States, of the State, a seat in
Godfrey, applt. v . Moser respt.

the legislature, or other office of the
Decided May 23, 1876 .

City of New York, sha!l be deemed Where the judgment is en :pred upon

thereby tohave vacated every cfficeheld
the report of a referce and the Gen

cral Term has a right to revicw the

by him under the ciiy government. facts, it is its duty to passupon them

To the answer plaintiff demurred as from the evidence.

constituting no deſence . This action was brouglit to recover

Roscoe H . Channing, for respt. $ 4,939.50 for services rendered by

D . J. Dean, for applt. plaintiff as attorney for defendant.

On appeal.
The case was tried before a referee

who reported in favor of the plaintiff.
Held , That plaintiff, though proper

The General Term reversed the judy .

ly an oficer, was not a municipal officer,

but of the court in which his services
ment, certifying that the order of re.

were to be rendered, which court was
versal was made upon questions offact

not a part of the chartered government
as well as law .

of the city , nor included in either of its
Joseph R . Flanders and John A .

vartenents, as they were created and Godfrey, for applt.

detined by law at the time of plaintiff'sL im . Fullerton , for respt.

appoint:nent, (Laws of 1877, chap . 385, Tleld , That this court occupied the

454, 491, $ 24 ). sa ne position as theGeneral Term as

The court was one of the district to the facts as well as to the law .

courts ofthe city , provided for and or - That the rule that where there is any

ganized under other laws of the State, conflicting evidence to sustain a 'inding ,

especially enacted for the purpose . it is error in the General Term to re

In a general sense they became a verse the judgment, is not applicable in

part of the local government, but not any case where that court has a right to

of that created for meremunicipal puc- review the facts. When such review is

poscs. And it was only offices held proper it is the duty of the appellate
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court to pass on the facts from the evil At the end and top of this structure,

dence ; and in this respect the duty is the defendant nailed a long strip, and

different from what it is in reviewing put on the end of the stick an old hat

a judgment entered upon the verdict of and placed it so that it extended over

a jury. and on plaintiff's premises.

Judgment absolute against plaintiff Defendant was also in the habit of

on stipulation . dumping his ashes and slops close up

Per curiam opinion. to plaintiff' s well, which had the effect

on an imaginative person of rendering

the water rather a disagreeable bever
PRACTICE. NONSUIT.

OBSTRUCTIONS.
age.

Baldwin & Haire, for applt.

N . Y . SUPREME Court. GEN’L TERM,
D . B . Keeler, for respt.

FOURTH DEPARTMENT.

Held , We think the county judge
Jolin Shubert, applt. v. Urban Shu

erred in directing a non -suit upon the

bert, respt. plaintiff's opening.

Decided April, 1876 . | The decision must be deemed to cov

To order a non suiton theopening of aer the whole opening of the plaintiff 's

case the court mustbe satisfied that roaseh
Il case by his counsel, and it must be held

the counsel stated no cause of action

in his opening, providing same wus "
that he stated no cause of action in

fully proved . such opening, providing the same was

Obstructions. Rule as to. fully proved .

Appeal from judgmert in County The judge was right so far as relates

Court of Onondaya county. to the erection of the fence. A man

Plaintiff and defendant own adjoin - 1has a right to make any erections he

ing premises in Syracuse, N . Y . pleases on his own land, and to extend

Four years ago the defendant, then such erection upwards as high as the

owning the premises now owned by act of man can build , provided he does

both parties, conveyed by full covenant not infringe any rights in respect to air

deed the house and premises to plain - and light or otherwise attached to the

tiff which he his ever since owned and adjoining land by grant or prescription .

occupied. But he has not a right to extend any

All this timne defendant has owned part of such erections,or anything ma

and occupied a large vacant lot adjoin - terial attached thereto, over the soil of

ing the plaintiff's premises on the east, of the adjacent owner.

in the same condition as when the con ' In this case the plaintiff stated in his

veyance was made to the plaintiff. A opening that the defendant placed on

low line fence has always separated his fence a long stick extending from

these lots, which was and is. located the top over into the plaintiff 's yard,

about three feet from plaintiff' s house. and upon the end of the stick he nailed

In the spring of 1875 , defendant an old slouch hat which made a fine

erected on the line, three feet from scare crow , & c.

plaintiff's house, but on his own land, a ! This was a clear invasion of the plain

hich fence , which obstructed plaintiff's tift's lot and premises, and a clear tres

view , and was about 10 feet high , I pass, for which the plaintiff was enti
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led to maintain the action and recover vive (Annie M . Miller) it shall go to her.

such damages as a jury should think “ John E . Rorer.”

proper to impose for such a species of Louisa M . Anshutz, the wife of John

injury.
P . Anshutz, was the daughter of Jolm

The judgment should be reversed , Miller and 'Annie M . Miller the testa

and a new trial granted with costs to ator's
to ator's sister , and still survived.

abide the event.
All the devisees ramed in the will

Opinion by E . Darwin Smith , J .
joined in an agreementwith the defend

ant to sell the lands in question to him

CONSTRUCTION OF WILL.
ir fee simple, and give him a good , sut

TITLE.
ficient, and marketable title.

Upon the tender of the deedshe re
SUPREME COURT OF PENNSYLVANIA .

fused to accept them , upon the ground

Anshutz v . Miller. that the devisees could not convey a

Decided February 25 , 1876. good and sufficient marketable title in

Where an estate is given to a person de- fee simple to the land.

scribed by relation , either to the test- Upon these facts the court below en

ator or to other devisees, on a conting- tered judgment for the defendant; from

ency , a person in being at the time
which judgment plaintiff took this writ

of making thewill, to whom the de

scription would apply on thehappen . of error.

ing of the contingency, is intended to It was claiined by defendant thatthe

be the devisee. provision of the will created a conting .

Error to the District Court of Phila- ent remainder in favor of the person ,

delphia County. yet unascertained , who should happen

Case stated in nature of special ver- to be his wife when Anshutz dies .

dict . lleld , That all the successive devis

John E . Rorer died in 1870, seized ees, except the widow of Anshutz ,were

of the lands in question , having made indicated with individual distinctness.

the following will : There was no classification , and no di

“ PHILADELPHIA, Dec. 11, 1869. rections, as to them , that the gift should

“ This is to certify this is my last be dependent upon any relations which

will and testainent, that I do most re they boreto the testator or to each other.

spectfully submit that the children of Mrs. Anshutz was in full life when the

William , James, or Albert Rorer shall will wasmade. Surviving her husband ,

have no share or portion in my estate ; she would be his widow . Wherean es

and furthermore, I empower John P . tate is given to a person described by

Anshutz to settle my said estate ; and relation , either to the testator or to

I bequeath to the said John P . An- other devisees, on a contingency that

slutz allmy right and title to my in - may or may not happen, and a per

come from said estate, as long as he son is in being at the time of the

shall live, and after his death his wid - execution of the will, to whom , on the

ow is entitled to said income; after her h ppening of the contingency, the de

death it shall be distributed to Annie scription would apply , it is a safe gene.

M . Miller , daughter of John Miller, ral rule to hold such person as intended

and should the wife of John Miller sur- to be the devisee. It is the manifest
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.

intention of the testator to provide for three months to the order of E . J .

individuals within the circle of his sis- Sherman, and was given for the sole

ter's family. The title which the plain - use and benefit of Morgan L . Birdsell.

tiffs offered to convey was “ good and The defendant sets up in his answer

sufficient " under the terms of the a counter claim of matters arisiog prior

agreement. to the giving of the note in suit. There

lleld also , That while it is held that was judgment for defendant, and the

a title to bemarketable inustbenotmere- referee held and decided that the giv

ly a good but an indubitable one,for other ing of the note in suit raised no pre

wise the purchaserwould bebuying alaw sumption that all prior dealings between

suit ( 17 P . F . Smith , 436 ), the possibil- the decedent and defendart had been

ity is too remote in a case like this to settled .

raise any serious question . No rational S . N . Dada, for applt.

apprehension of danger from litigation Howe & Rice, for respt.

can arise . Three distinct contingencies
Leld , It is well settled in this state

must arise before any interest hostile to that proof of the giving of a promissory

the plaintiff's can be asserted . First, note
I'St, note by one person to another , nothing

the death of the present wife of An
else appearing, is prima facie evidence

shutz ; second, his subsequent marriage ; of an accounting and settlement of all

and, third , his own death in the life- demands
the nte demands between the parties, and that

. time of his last wife.
the maker at the date of such note was

Judgment reversed, and judgment
indebted to the payee at such settle

for plaintiffs on stipulation .
ment to the amount of such note .

Opinion by Woodward , J. (Lake v . Tyme, 6 N . Y . 161; De Trent

v . Bloomingdale , 5 Denio , 304 ; Dutch

PROMISSORY NOTE . SETTLE - er v. Potter, 63 Barb. 20.) But this is

MENT. a mere presumption which may be re

N . Y . SUPREME Court. GEN'. Teru,
pelled by proof of the consideration

FOURTH DEPARTMENT.
of such note , and the occasion for and

circumstances attending the giving of
Sherman, administratrix , & c ., applt.,

the same.

v . Peter D . McIntyre, respt.
The proofs given and received at the

Decided April, 1876 .
trial in explanation of the giving ofthe

The giving of a promissory note by one
note in question in this action , as found

person to another is presumptively a

settlement of all demands between
by the referee, fully repel this presump

the parties. tion arising from the giving of said

This presumption may be repelled by note, and show that it was a mere ac

evidence. commodation note, given by the defend

Appeal from judgment on report of ant for the benefit of another person to

referee. whom plaintiff's intestate was not wil.

This is an action brought to recover ling to lend the amount of money spe.

a rote made by defendant, payable to citied in said note without security , but

plaintiff 's decedent. agreed to do so upon the defendant's

The note was for $ 100 and interest, responsibility as endorser or other

lated October 14 , 1871, payable in wise. The decision and conclusion of
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the referee on this point was clearly MECHANICS' LIEN .

correct. N . Y . COURT OF APPEALS .

The referee finds that the defendant ! Jenks at a
defendant Jenks et al., respts., v. Brown, impl’d ,

established a set-off exceeding the
Sappit.

amount of said note ,the particulars of
Decided May 30 , 1876 .

which are fully stated in his report. Of
these items of set-off, the referee finds A cancellation of the contract bymu

tual consent by the parties to it can

the intestatewas indebted to the defend
not affect the rights of a third party

ant for the amount of a promissory note to enforce his lien for materials furn .

produced, and upon which there was ished the contractor .

due at the date the sum of $ 70 ; and Where a mechanic's lien has attached,

ii cannot be affected by any arrange
also that the said intestate was indebted

ment thereafter entered into between

to the defendant at the time of his
the contractor and the owner of the

death in the sum of $ 160 for the board builling.

and care of the said intestate and his
This action was to enforce a mechan

wife , besides some other items not in
ics' lien for the price of materials furn

dispute. ished by plaintiff's to one P .,a contract

The findings ofthe referee upon these or, for repairing and altering a building,

items are not unwarranted by the evi-lon land belonging to defendant, in

dence, or against the evilence . On the Kings county . Afte

contrary, I do not see why his finding furnished thematerials P . gave them an

in respect to these items is not substan- order on defendant, to be paid out of

tially correct, and why, in any aspect of the third payment due upon the con

the evidence , the defendant did not es- tract between him and defendant, and

tablish a set-off sufficient in amount to which was accepted by defendant. Sub

extinguish the plaintiff's demand upon sequently , and before the third payment

said note ; and as the referee finds that was due P . under the contract, it was

no judgmentwas claimed by the defend |cancelled. The evidence did not show

ant, except the dismissal of the plain - how far the work was to be prosecuted,

tiff's complaint, either in the pleadings or when it was to be finished, or that

or on the trial, and no other judgment P . was in default in the prosecution of

was rendered, it would be superfluous it. It did not appear how much work

for us to consider and discuss questions ſhe had done before he stopped . Upon

and exceptions relating to other items| the cancellation of the contract it was

of claim made by the defendant on the arranged that P . was to receive just the

trial, inasmuch as if the referee erred |amount of the third payment. Plain

in his decision in respect of such items, | tiffs' lien was filed January 5 , 1874,

the plaintiff was not injured by such and notice of it was served on defend

error, and it would still be our duty to ant January 6th , and he then said that

affirm said judgment. The Juagment there was some arrangement “ to cancel

should therefore be affirmed with costs . the contract.” The instrument of can

Judgment affirmed. cellation was dated January 1, 1974,

Opinion by E . D . Smith , J. but there was no proof that it was exe

cuted on that day. At the close of the

evidence defendant's counsel moved for
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a nonsuit, on the around that the order the General Term affirming an order of

never becamedue, as the contract was the Specal Term , reviving a special

never carried out. This motion was proceeding instituted against a dischary :

granted . ed trustee, and pending at his deatis,

J. Albert Wilson , for respts. against his executors. In 1858, the

Samuel Hand, for applts. court, upon the petition of the trustee,

Teld , error ; that the evidence show - made an order discharging him from

ed that the order did become due, as the trust, and relieving his sureties, and

the third payment was earned at the appointing a new trustee, it being made

time of cancellation , that this being to appear that he had accounted for and

so it did not matter that the contract paid over the trust fund in his hands to

was not fully completed ; that the de- his successor in the trust. In 1872,the

fendant could not complain of non -per- cestui que trust applied to the court for

formance, the contract having been can- an order vacating the order made in

celled by mutual consent, and as far as 1868, and for other relief, upon allega

appeared before there was any default tions that that order was procured by

on the part of P . ; that this cancellation imposition and fraud upon the court.

could not affect plaintiffs' rights to en- The court ordered it to be referred to a

force his lion ; that even if the date of referee,to take proof of the matters stat

the instrument of cancellation was any ed in the petition , and report the same

evidence against plaintiff's, it was not with bis opinion thereon to the court.

conclusive , and defendant's declaration The parties appeared and proceeded

when the noticeof lien was served tend- with the reference. Pending the pro

ed to show that it was executed after ceedings the trustee died , and the Spe

the filing and notice of lien . That cial Term made the order of revival.

plaintiff's' lien having attached it could Joshua M . Van Cott, for applt.

not be affected by any arrangement be- Samuel Iland , for respt.

tween defeiidant and P . thereafter en - l lleld , that the order was not a final

tered into.
order, affecting a substantial right,

Order of General Term , reversing made in a specialproceeding within the

judgment on nonsuit and granting new third subdivision of sec. 11 of the Code,

trial,affirmed. but was an intermelia' e order,and so was

Opinion by Earl, J. not appealable to tliis court. The fourth

subdivision relates to orders in actions,

PRACTICE. APPEAL.
not in special proceedings.

Appealdismissed.

; N . Y . COURT OF APPEALS.
Opinion by Andrews, J.

In re petition of Whittlesey.

Decided June 6 , 1876 . SALE . DELIVERY.

In order reviving a special proeceding N . Y . SUPREME Court. Gen ’ı Tera.

pending against a discharged trustee Third DEPARTMENT.

at the time of his death , against his
18 Dellon et al., respts. v. Stanton , ap

crecutors, is not a final order affect

ing a substantial right, and is not plt.

appeilable to the Court of Appeuls. Decided May, 1876.

This is an appeal from an order of An action may be sustained for the
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Irrer

price of goods, value over $50, where TRUSTS. DEMURRER.

the sale was by parol,no money paid N . Y . SUPREME COURT. GEN'L TERM ,

at the time of sale, and the delivery

made some time subsequent to the
FIRST DEPARTMENT.

sale .
Newton W . Hoff, trustee , & c., re

Action for goods sold .
spt. v. George B . Pentz, applt.

The plaintiffs agreed to exchange
Decided May 26, 1876 .

furniture for lumber of defendant, who
The court has authority to appoint a

desired the furniture as a present to his
trustee of real estate in place of a

deceased trustee, and an allegation

grand daughter W . The furniturewas that he was duly appointed by an

charged to defendant. The accountwas order of the court is sutjicient.

over $50. There was no written con. The money received for real property ,

tract, no part of the purchase money
held in irust, remains impressed

was paid at the time, and no part de l '
in with the trust.

livered at the time of the bargain . Appeal from an order overruling a

The referee found that the defend- de

ant authorized W . to accept and receive
vel The complaint alleges that plaintii

the furniture at any time she chose to was, b
ose to was, by an order of the court, duly ap

get it. That W . did accept and re - por
pointed to fill a vacancy caused by the

ceive it on the 30th of January, and the the
the death of one Baker, in the position

6th of February, being about six weeks: 9
of trustee of the estate of John Pentz,

after the bargain , and that the defend - 40
deceased. The complaint also all, ged

ant knew of the delivery in January
thathe had duly qualified .

before the delivery in February had
1 It further alleged that the estate o:

taken place . That the defendant had fent
bod Pentz consisted of land in the city or

repudiated his contract to pay in lum - 1 .
lum New York, a portion of which had

her .
been taken by the city for street pur

poses, and the amount awarded there

A . P . Smith , for applt.
for paid to the defendant whohad bee!

Waters & Eggleston , for respts. employed by Baker as an attorney to

lleld , That although the value of conduct the business ; and that he had

the goods was more than $50 and theifailed to pay over a large portion of the

contract by parol, yet the referee hav- money.

ing found that the defendant author- ! Defendant demurred on three

ized W to accept and receive the goods, grounds :

d that she did accept and receivel 1 .Wantof legal capacity to sue.

them , the action is sustained .
2 . Several cases of action improperly

Besides, the defendant knew of the Jº
joined .

delivery while it was going on , and did
1 3 . Insufficient statement of facts to

not notify the plaintiff's of any object
constitute a cause of action .

ion .
James A . Deering, for applt.

Judgment affirmed, with costs. George Hill, for respt.

Opinion by Learned , P . J. ; Bockes, Held , That the allegations of ap

and Boardman, J. J., concurring. pointment were sufficient under $ 161

of the Code.

The complaint sufficiently alleged

to pay in 7 bad Pent
z
.com

of an
ym

dia ! 3.
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that the real estate was held by Baker them . It was found that a portion

as a trustee, and it was not necessary to was omitted in the deed , and that the

set out the provisions of the will under plaintiff claimed to own that. On the

which it was so held . trial the jury found that the plaintiff

The court had anthority to appoint and her husband understood they were

a tru: tee in place of the one deceased, buying the whole, and that the defen :

and the real estate vested in him . 3 R . ant knew this, and that the portion

S ., 5 Ed ., 22 $ 87. - omitted was through fraud by the de

Themoney received came directly fendant.

ont oſ, and was iz substitute for, a part | R . L . lland, for applt .

of the trust properiy , and was impress- Tale, Smith & Ilale, for respt.

ed with the trust existing in the prop- l lleld . That the jury were justified in

erty out of which it issued.
| finding fraud. It is ground for relief

The order appealed from should be that the defendant agreed to sell the

attirmed ,and as the defendant does not farma
pes not farm and executed a deed which he

appear to have any legal or equitable knew did not, and which he knew that

rightto the money, it should notbe ac the plaintiff and her husband is

companied with leave to answer over.id
o answer over did , convey the whole of the farm . The

Opinion by Daniels, J .; Davis, P .
verbal negotiation was not within the

J . and Brady; J., concurring.
statute of frauds. Glass v . Hulbert,

102 Mass. 24, disapproved . The plain

DEED. FRAUD IN DESCRIP tiff has paid the full price and taken

TION . possession . The evidence of the agent

N . Y . SUPREME COURT.GENERAL TERM .
was not in conflict with the written

THIRD DEPARTMENT.
contract. Hemight take a contract in

llis own name for his wife's benefit.
Beardsley v. Duntley.

Evidence of what the defendant told

Decided May, 1876.
other persons after execution of the

Where the vendor agrees' to sell land deed was competent as showing fraud

and execute a deed , which he knows

does not, and which he knows the
in inserting a description conveying less

vendee believes docs convey the whole than he agreed to convey.

of the land , the vendor will be re- l Judgment affirmed .

creed to convey the residue. | Opinion by Learned , P . J.; Board
Admissions of the vendor made subse- iman , J ., concurring .

quent to the execution of the deed

dre competent to show fraud in the

description .
SPECIFIC PERFORMANCE .

REAL ESTATE .

This action was brought to compel

the execution of a deed. The plaintiff, N .
f N . Y . SUPREME COURT.GENERAL TER ! .

by her husband, entered into oral nego
FOURTH DEPARTMENT.

tiations for the purchase of a farm . Knapp, respt., v. Hungerford et al.,

Sabsequently the defendant executed a applts.

contract with the husband, and next Decided April, 1876 :

day a deed of the premises to the plain - A parol agreement between an ancestor

tiff. The plaintiff went into possession and a third person by which , for a

of all the premises, and cultivated consideration , the former agrees to

RFA
TT



NEW YORK WEEKLY DIGEST. 491

sell and convey certain real estate to as above stated . The agreement be

the latter, when performed , binds the tween plaintiff and his son was never

heirs of the vendor. Admissions of reduced

ancestor are admissible to establish |

such agreement.
" I Thomas was alive when the house

Third party can protect his interest in was built by plaintiff.

equity, and compel heirs to convey to • lield , That the evidence of the two

him their interests.
witnesses on the trial, as to the agree

The heirs could not be compelled to take ment with Thomas was admissible , as it
the house so built under such agree

went, and pay for same ; they could
2 tends to prove the parol agreement be

be compelled to convey same to such tween plaintiff and his father,by virtue

third party . of which he claimsto be entitled to the

It is not admissible in an action of land .

partition to try the legal title, but That a parol agreement between an

equitable claims may be determined ancestor and a third person by which the

in such actions.

Power of referee as to amendments.
former, for a valid consideration , agrecs

to sell and convey land to the latter ,
Appeal from a judgment.

when performed by the purchaser ,binds
In May, 1877 , one Thomas Knapp ,

P the heirs of the vendor,' and the ad
died , seized of a farm of land . He

missions of the ancestor are competent
ieft surviving him six children, his only

y evidence againt them to establish such
hers at law .

agreement. The agreement was sup
Prior to his death Thomas agreed

" ported by a valuable consideration to
with one of his children (the plaintiff'),

i rect the building
that if he, plaintiff, would move on to That the parol agreement beingprov

Thomas' farm and take care ofsame,he,
O, ed , the piaintiff, after he had erected

Thomas, would give him a deed of a .1.
the house, had an equitable interest in

certain piece of land. Pursuant to this
the land so agreed to be conveyed, and

agreement plaintiff did moveon to the
the heirs are bound to convey the same.

farm , and he built thereon a house on
That the referee could not compel the

the lot designated by Thomas, at an
heirs to take thehouse and pay plaintiff

expense of about $ 100, and he lived on
the value thereof. Plaintiff was enti

the property up to the time of Thomas' ]
tled to a specific performance of the

death .

agreement of the ancestor to give him
This action is brought to obtain a par

the land . The risk of selling thehouse
tition of the farm , and in the event al

should not be thrown on the heirs.
sale is necessary, to have the amount

That in actions for partition it is not
expended in building the house charged |

" admissible to try conflicting claimsas to
on the proceeds and paid to plaintiff, in

addition to his share of the proceeds as
title , but equitable rights and claims

may be determined in such an action .
one of the heirs of his father.

On the trial the referee gave plaintiff
On the trial before the referee, the

plaintiff' called two witnesses, who tes
| leave to amend his complaint by bring

ing in new parties.
tified that prior to the time plaintiff Held , That the referee lias power to

built the house they had talked with amend a complaint by striking out or

Thomas, and he had told them that he inserting the nameof a party upon such

had made the agreement substantially |terms as he shall deem just.”

.
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is a phe
presne

purile or fº

That the amendment was properly antwere purchased on their own ac

allowed by the referee. count or for the benefit of the defend

The judgment appealed from revers- ant. Confessedly the hotelwas erected

ee in part and amended in part. and carried on by Staples & Nott .

Opinion by Mullin P . J. They were the President and Secretary

of the defendant's company, and they

AGENTS. LIABILITY FOR ACTS. and others were the Trustees and

Stockholders of said company.
CHARGE. The

only men ostensibly connected with the
N . Y . SUPREME COURT. GENERAL TERM

management and control of said hotel
FOURTH DEPARTMENT.

and its affairs were said Staples & Nott,
Iliram F . Inglehart and John Wil

and it was a proper question and inqui
son, Jr., respts., v. The Thousand Island

ry for the consideration of the jury in

Hotel Co., applt.
what capacity they were acting in that

Decided April, 1876. relation , whether individually or on be

It was a proper question for a jury half of the defendant. If, as officers or

whether the President and Secretary agents of the defendant, they were car.

of a company, in purchasing goods,

& c., acted individually or for the
rying on said hotel, the defendant was

clearly liable for debts contracted by
company.

The articles of incorporation of de- them for such purpose, as correctly held

fondant are competent for the con - by the Circuit Jndge, even thongh such

"sideration of the jury. debts were nominally contracted in their

Appeal from judgment at Jefferson own names. The law on this pointwas

County Circuit in favor of plaintiffs. correctly stated in his charge to the ju

This action is brouglit to recover ry by the Circuit Judge. (Story on

three accounts. Agency, SS 267, 419 ; Baker v . Roberts,

The defendant was incorporated 12Wend. 413, 553; Ferguson v . Ham

April 28, 1873 . ilton, 35 Barb . 427.)

Plaintiff's sold groceries to Staples & If the goods are purchased by the

Nott to the amount of $600. agent in his own name the creditor may

Stapies & Nott, and their wives,were nevertheless hold the principal for the

the sole officers and stockholders of said debt when discovered. (Porter v . Tal

corporation . cot, 1 Cowen, 359 ; Fowler v. Pender

Plaintiffs claim that said Staples & gast, 3 Hill, 72 .)

Nott were simply agents of said hotell None ofthe exceptions to the charge

company, and that the goods sold were and to the refusals of the judge to

used in said hotel. charge as requested , we think, are well

On the trial defendant moved for a taken .

nunsuit, which was denied. Upon the question whether the de

Anson B . Moore, for applt. fendant was carrying on the hotelwher

Bradley Winslow , for respt. the debts were contracted , it was not

lleu , The motion for a nonsuit was error to allow the jury to take into

properly denied . It wasproper to submit consideration, coupled with the other

the question to the jury whether the goods evidence in the cause, the fact that the

purchased nominally by Stapies & Nott articles of incorporation of the defend

after the incorporation of he defend-lant specified that “ The objects of



NEW YORK WEEKLY DIGEST. 493

which the said company was formed . To this defendants objected, on the

were the business of erecting buildings ground thatit had not been shown that

1orhotel purposes and keeping a hotel.” the pastor was, in any sense , the agent

The judgment should be atfirmed. of the defendants, or that he had any

Opinion by E . D . Smith , J. authority in relation to the employment

of plaintiff's as architects.

EVIDENCE. PRACTICE . | The court admitted the evidence on

U . S . SUPREME COURT.
the statement by plaintiffs that they ex

The First Unitarian Society of
pected to prove that the pastor acted as

Chicago, pitf. in error, v. II. Floyd :
agent, and that the society acquiesced

in his acts , and subject to the condition
Faulkner and George R . Clark , defts.

that they should subsequently prove
in error. (October 1875.)

that the party making the declarations
Declarations of a pastor are not com - was the agent of the society . No such

petent evidence , unless he is shown to
be the agent of the society , and that evidence was introduced , but the case

such declarations are within the was given to the jury on the hypothesis

scope of his agency. that it was not proved that plaintiff's

The presiding julge may exercise his were the architects of the society.

discretion as to the order in which
en

Ave
A verdict was rendered for plaintiffs

the evidencemay be given .
2 tor $ 3 ,869.50 , which was afterwards re

Courts of error havenothing to do with

the verdict of a jury ,eccept to ascer
reduced,and judgmententered for $ 2, 900,

tain if improper evidence was ad - froin which defendants bring this writ

mitted to the jury , or whether they of error.

weremisdirected by the judge . I ll . That declarationsof the pastor

In error to the Circuit Court of the were
were not competent evidence unless it

United States for the Northern District
was proved that he was the agent of

of Illinois .
the society , and that the declarations or

This action was broughtby plaintifs| admissionsweremade in respect to mat

below to recover $ 1,530, for services ters within the scope of his agency.

rendered by them , as architects,in mak
Alsohell, That it was not absolutely

ing plans and designsand drawing spe
necessary thatthe proofoftheagency, in

cifications, & c., for a church editice for
every such case, should be first intro

the defendants.
duced ; that it is competent for the pre

These plans were submitted by them
siding judge, if in his judgment the

at the requestof defendants, in compe.
ends of justice require it, to relax the

tition with other architects .

On the trial plaintiffs offered evi
rules of practice and to admit the evi .

dence offered before the proper founila
dence tending to prove conversations

tion is laid , if he is well assured by the

between the pastor and plaintiff C ., and
party offering the evidence that the

of the action of plaintiffs in conse
agency in question will be subsequently

quence thereof ; and they also offered
proved (1 + Pet. 29 ; 14 Id.13 ; 16 II .

evidence tending to show statements !
361 ; 5 Wall. 790 ; 4 IIumph . 202;

and admissions of the pastor at a sociali
3 Cush . 159 ; 9 G & J . 477); that it

ineeting of the church, in relation to

the employment of plaintiffs as archi
in wasnot error to admit the evidence, and

tects by defendants. that the evidence became immaterial in
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view of the hypothesis adopted in sub - were ultimately rejected he was to re

mitting the case to the jury. ceive no compensation .

The building committee appointed The exceptions were very broad, and

by defendants, on examination of the seemed to be directed more against the

several plans submitted to them , gave verdict than the instructions.

preference to the plan prepared by Tield , That courts of error have no

plaintiffs, and voted to adopt it, provid - thing to do with the verdict of the jury,

ed it be modified to meet their wishes if it is general and in due form , except

and suggestions, that the contract for to ascertain , if they can , whether im

building should not exceed $58,000,and proper evidence was admitted to the

that the action of the committee be rat- jury, or whether the jury was misili

ified at a legal meeting of the society. rected by the judge ; and that no error

Alterations weremade, and the soci- of the kind is shown in the record.

ety instructed the committee to adopt Judgment affirmed.

the first plan made by plaintings, provid . Opinion by Clifford , J .

ed the church could be built by that

plan for $58,000, all complete and sat- FIRE INSURANCE.

isfactory ; if not, to adopt the pan of V . Y . SUPREME Court. GENERAL TERM ,

another architect. The church could
First DEPT.

not be built according to plaintiffs' plan Edwin R . Brink and another, respts.

for less than $ 78,000, in consequence of v. Ilanover Fire Insurance Company,

which the society refused to build ac

cording to that plan.
Decided May 26, 1876.

The judge instructed the jury that if
In an action upon a policy of fire in

what the business partner did ,after the
surance no objection having been

qualified acceptance of the plan , was made to the proofs of loss either as

done under the same conditions under to form , sufficiency , or time of ser

which the various competing plans were vice , but same having been retained ,

originally submitted , plaintiffs could
these facts operate as a complete waiv

er of all objections to the proof and
not recover ; nor could they recover on

of all other preliminaries.

the theory that they were to have a Declarations of an agent of an insur

reasonable compensation for their serv ance company of the result of his

ices if their plan was not ultimately ac investigations, are admissible in an

cepted . He also instructed them that
action upon the policy .

defendants were only liable for the acts
- Appeal from judgment entered on

of agents duly authorized, or for acts
verdict.

of persons subsequently ratified by the
e This was an action brought upon a

society.
policy of insurance issued by the Ger

After commenting fully upon the evi
mania Fire Insurance Company, the

dence, the judge said that the view pre
|Hanover Fire Insurance Company, the

Niagar: Fire Insurance Company, andvioudly presented was in no respect ma

terial, except so far as it bore on the
this the Republic Fire Insurance Company,

question whether the business partner
all of the city of New York , and co

of plaintiff's was all the time perform - perangby mehame on the order:

in service at hisown expense , and with writers'Agency,” by which each insured

the understanding that if the plansjone-fourth part of $ 15,000 upon the
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general stock of merchandise contained ing it as a memorandum . Afterwards

in the store of plaintiffs situate at Lex- the original of such copy was handed

ington , N . C . to the witness,and his evidence was re

This policy was countersigued by eated . In both instances this was

John G . Williams, the agent of The done under oljection and exception .

Underwriters Agency, at Raleigh, N . The judge charged the jury that if

C ., and from that place sent to the they found thatthe defendants, at any

plaintiffs, who received it on the 25th time, objected to the payment of the

day of November, 1565. loss upon theground of fraud, that it

On the evening of the 230 of No- was not essential for the plaintiffs to

vember , a fire, which destroyed the serve proof of loss, and to this the de

plaintiff's' stock of goods in part, occur- fendant duly excepted ; that if the dc

ed. The plaintiff's' account books w . re fendants said that they would not pay

destroyed by the fire. Notice of the this claim at all, that would be in law

loss seems to have ! een given to the a waiver of the preliminar es, necessary

agent at Raleigh on the 25th of No. to make them liable in the Way of

vember, 1865, by letter.
proofs of loss. To this part of the

One Brown was sentby the General
charge the defendants also excepted.

Underwriters' Agency, three or four
The court also charged that if the de

days after November 25, 1865, for the
fendants said they would not pay tiis

purpose of making examinations as to
claim because they were satisfiedthat a

the origin of the fire and the extent of
traud had been perpetrated , that would

the plaintiffs’ loss ; and after making a
be a waiver of the defense in the pre

thorough investigation of the case , he
liminary proofs of loss.

declared to the plaintiffs that there was
Jatch & MacDonald, for respt.

traud in the case, and that it was ques
Cotierill Bros., for applt.

able whether they did not set tie IU , That upon the question of the

store on fire themselves. This declara giving of the notice of the loss there

tion was admitted under objection and was abundance of evidence to go to the

exception .
jury as to whetlier or not it was prop

The plaintiffs ,by their attorney, filed erly ard sufficiently given .

proofs of their loss with the defendant llell further , That no objection hav .

on the 16th of February, 1966, at the ing been made to the proof of loss ,

office of The Underwriters' Agency at either as to form , sutliciency, or time of

the city of New York , and at the time service, but sare having been retained

the samewere filed , Mr. Stoddart, the as it appears by the defendant's agent,

general agent, said to the attorney : these facts operate as a complete waiver

“ We don't owe you a “ single cent be - of all objections to the proof and ofall

cause the case is full of fraud . I refuse other preliminarios required on the

to pay you one cent.”
part of the plaintiffs.

In the examination of one of the That the declarations of the agent

plaintiff's as to the loss, a copy of a who was sent to investigate the loss,

memorandum made by himself, was were properly received . The statement

handed to him from which he gave tes which he made was simply a declara

timony on the subject of such loss, 1s- tion of the result of his investigations,



496 NEW YORK WEEKLY DIGEST.

and it should be regarded as partof the the time the voyage should be stopped ,

res-gesta in which he was engaged in consequence of ice or of the closing

That with reference to the amount of of navigation making a complet on of

loss plaintifts gave the best evidence in the voyage impossible, allowing three

their power in relation to the quantity days for a discharge of the cargo. It

of goods on hand at the time of the appeared that the boat proceeded on

tire and the amountdestroyed. If there her voyage and reached the village of

was any error in allowing the use of D . on the evening of November 28th

the copy memorandum to refresh the or 30th (the evidence was conflicting as

witness' memory, that was abundant- to which date ). She was leaking badly

ly cured by the production of the orig . and was put on a dry dock. On the

inai, and the repetition of the evidence, next morning the jeak stopped , and

as themercory of the witness was re- about 3 or 4 o 'clock , P . M ., she was

freshed by that document.
taken off. When she went or the dry

As no substantial error was commit- dock there wasno ice. Ice formed on

ted upon the trial, the judgment should the 1st or 2d ofDecember several inches

be affirmed . thick. It was agreed between the cap

Opinion by Davis, P . J.; Daniels, tain of the boat and defendant's agent

J., concurring
that a passage sliould be cut to get the

boat down to a warehouse about60 rods

down the canal where she could be un

MARINE INSURANCE. loaded . A channel was cut 20 feet wide,

N . Y . COURT OF APPEALS. and the boat started, but on the way

Sherwood et al., exrs., & c., respts. v .
she was struck by something, what it

The Merchants Mutual Insurance Com .
|did not appear, a hole knocked in the

bow and she sank.
pany, applt.

The judge directed a verdict for the

Decided May 30, 1876 .
defendant.

iVhere a policy of marine insurance, Geo . B . Hibbard , for applt.
by its terms, provides that the risk is

Jno. II. W ? ite, for respts .
to terminate at the place and at the

time the voyage shall be stoppeil, in Teld, error. That the case should
consequence of ice or the closing of have been submitted to a jury .

navigation making a completion of

the voyage impossible, and allows Also held , That under the conditions

threedays for a discharge of the car- of the policy the actual stoppage of the
go, the insured has the right to make voyage was the time from which the
every effort to continue the voyage, three days for discharging of cargo were

after stoppage, to a proper place to

discharge the cargo anil lay up the
to be completed, and the insured had

boat for the winter , notwithstanding the right to make every effort to con

it is apparent it could not be finish - tinue the voyage, notwithstanding it

eil by reason of obstruction by ice . should be apparent that by reason of

This was an action to recover on a ice it could not be finished . Ile had

policy of insurance upon certain prop- also a right to continue the voyage not

erty on a canal boat. withstanding obstructions by ice, to a

By the terms of the policy the risk proper place to discharge the cargoand

was to terminate at the place and at Ilay up the boat for winter .

threeo
ogage

impoxi
ca

comple
ting

of hare
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Judgment of General Term revers- fell, and sustained the injury complain

ing order of Special Term denying a ed of. There was evidence tending to

motion for new trial affirmed,and judg show that the sidewalk at this point was

ment absolute on stipulation for plain - unsafe and insecure for persons passing

tift. over it, if their attention was not par

Opinion by Allen , J. ticularly called to it, that it had been

suffered to remain in this condition for

several years, and that casualties similar

SUBMISSION OF FACTS TO JU
to that which befell plaintiff had hap

RY. PRACTICE.
i pened on more than one occasion .

N . Y . COURT OF APPEALS. Plaintiff was nonsuited on the ground

Clemence , respt., v. The City of Au- that the Common Council in the per

burn, upplt. formance of a “ quasi judicial ” act had

Decided June 6 , 1876 . established the grade, and that the side

In an action to recover damages for an waik had been built in accordance

injury sustained by falling on a side- with that grade, and the jury could not

walk , the questions whether the side- review the " judicial action ” of the

walk was in an unsafe condition , and Common Council, who had a discretio

whether the injury was caused sole

ly thereby, or whether negligence or
in the matter , and that the city could

want of care on the part of plaintiff not be held liable for the mistaken ex

contributed to it, should be submitted ; ercise of that discretion .

to the jury . I N . C . Moak, for applt.

Where a party has been nonsuited , he E D . Wright, for respt.

may insist, upon appeal, not only

that the judge erred in his applica - ! ,
Held, error ; that the case should

tion of the law to the facts , but that have been submitted to the jury to de

he erred in his conclusions of fact ,or itermine whether the sidewalk was in

that there wcre disputed questions of proper repair and in a safe condition ,

fact that should have been submitted and whether the injury to plaintiff was

to the jury. caused solely by sich delect, or whether

This action was brought by plaintiff his own negligence and want of care

against the City of Auburn to recove: contributed to it. That no question

damages for an injury sustained by fall- could be made as to the liability ofthe

ing on thesidewalk in said city. It ap - lecitv for nerlect of duty if the walk was

peared that the Common Council of in fact in an usale condition , and

Auburn established a grade for a por- whether it was in such a condition was,

tion ofthe sidewalk in one of the streets, won the evidence, a proper question

but where the sew and old sidewalk for the inny

joined there was a difference of scveral ! Where party is norsuited upon the

inches. By direction of one of the motion of his adversary , over his

members of the Common Council thejection and exception , he my insist

stone joining the new with theold sidehe old side- upon a review of the decision , not only

walk for a space of about four feet wastwas that the judge at Circuit erred in the

laid at a grade and angle much sharper application of the law to the facts, as

than that on either side. Plaintiff, noviner side. Plaintiff, |reviewed by him , but that he erred in

when this place was covered with about his conclusions of fact, or that there

an inch of snow , slipped thereon and Iwere disputed questions of fact which

.
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should have been submitted to the en to the wife for safe keeping. She

jury. kept the same till 1864, when 100 acres

Order of General Term , granting a was purchased and most of the $600

new trial, affirmed, and judgment abso - was paid thereon and a conveyance of

lute for plaintiff, on stipulation . the new land wasmade to the hus'jand ,

Opinion by Allen , J . and the husband gave his bond and

mortgage for the same.

CREDITORS' BILL. In 1867 the last mentioned land was

N . Y . SUPREME COURT.GENERAL Term. sold, and with the proceeds the land in

FOURTH DEPARTMENT. suit was purchased and the husband

Ford,respt. v. Johnston, applt.
took a deed in his own name and gave

Decided April, 1876 .
back a bond and mortgage, & c., & c.

In August, 1869 the plaintiff was as

To setaside a conveyance for fraud, ab.
sanlted by the defendant Richard N .

solute , positive evidence of fraud is

not necessary; the fraud may be in - |
(the husband),and in May, 1870 , plain

ferred from all the facts. tiff recovered judgment against defend

A conveyancemade pending an action ant Richard N ., for damages for the as

for tort against the grantor with in - sault, and execution was issued and re.

tent to defeat a recovery is fraudu- turned unsatisfied .

lentand void .

The fact that premises from the pro
About twelve days after the assault

ceeds of the sale of which this prop - on plaintiff, defendant conveyed the

crty in suitwas broughtwas declared premises to his son, and the son there.

a homestead , & c., did not ecempt this upon conveyed the same to the wife ,

land .
Cordelia , and on the trial evidence of

Appeal from judgment at circuit. defendant's statements was given that

The defendant, R . N . Johnston and he
he had put property out of his hands

Cordelia Johnston are husband and wife .
Te to provide against suit.

They were married prior to 1847, and in Plaintiff brings this action in the na

that year Cordelia received from her ture of a creditor's bill to set aside

father about $ 150, with which some
conveyance to Cordelia and have his

land was purchased, and the land was
and was indgment declared a lien , & c.

under the Homestead Law declar, d a The value of the property so conver

IIomestead and recorded as such. ed to Cordelia was $ 3 ,000, and the court

The husband occupied and improved below held that Cordelia was only en

this land ; built thereon a house and titlel to an equitable interest in the

barn , and paid up the mortgage. land for her $ 150 and use of the same,

In 1856, the said land was sold and
and set aside the deed , and from that

conveyed tor $ 1100, and in 1857 100 judgment this appeal is taken .

acres of land was purchased for $ 2 ,100, There was no consideration for the

und the meansrealized from the sale of deed from Richard N . to his son or

the first land was paid towards the $ 2,- Ifrom Cordelia to the son , The action

1). The husband took a deed to this for the assault was commenced before

land in his own name, and gave a bond the conve

and mortgage back .
In 1863 fifty acres of the land was ! Walter L . Sessions, for respt.

sold for $ 1,600, and the money was giv- Norris & Russell, for applt.

e .
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Held , That plaintiff's judgmenthav- for the amount of the check on the

ing been recovered after the convey- Union NationalBank of Chicago. This

ance by Richard N ., he was bound to diaft was received on the 9th by plain

show actual fraud . The evidence to tiffs, and deposited in the Bank of Mon

establish fraud need not be absolutely treal, in Chicago, for collection. The

positive ; the fraud may be inferred draft was presented to the Union Nation

from the facts in the case . | al Bank for payment on the morning of

The conveyance having been made the 10th , and not paid , whereupon

pending an action for a tort and with plaintiff's notified the Bank of New Lis .

evidence of an intent that it was done bon that the check would go to protest

to defeat a recovery is fraudulent and if not paid by Monday, the 12th . Not

void . being paid at that time it was duly pro

The plaintiff's recovery is not affect- tested .

ed by the fact that the proceeds of the The Bank of New Lisbon could have

property declared a homestead was put paid the check in money at any time

into property in suit. The husband's up to the 10th , but at the close of busi

money and labor was after this spent on ness on that day it stopped payment.

this property. At the time of sending the draft it had

Judgmentaffirmed . no money at the Union National Bank,

Opinion by Noxon , J. nor authority to draw it without funds.

Held , That in these days, when such

BANK CHECKS. RIGHTS AND facilities are furnished by the express

DUTIES OF HOLDERS. co ! !panies for presentation at distant

U . S . CIRCUIT COURT- WESTERN Dis- places, there is no reason for a lopting a

TRICT OF WISCONSIN. less direct or effective mode to accom

Farwell et al., v. Curtis.
plish the object ; that if the plaintiff's

had sent the check by express on the
The holder of a bank check must pre- last train on the 6th , they would have

sent and collect it the sameday, or he

is chargeable with laches.
received the money on the 8th , and

He can ::ot extend the time for which
that, under these circumstances, to send

the drawer is liable . by mail to the drawees, with instruc

This was an action to recover the price
tions to collect and return, is hardly

of goods sold to defendant in 1875 .
equivalent to a demand at the counter

Defence, payment.
for payment; and that as plaintiffs

On the 5th day of April, 1875, de
adopted another course than the one

fendant, a resident of New Lisbon , pur
which the exercise of ordinary care and

chased goods of plaintiff's, in Chicago,
diligence would have dictated , they

and gave a check for $800, on the Bank
should stand the loss which has resulted

ofNew Lisbon, in payment. Plaintiffs
from it.

on the sameday sent the check by mail ! Also held , That plaintiffs were guilty

to the Bank of New Lisbon for collec- of laches in not presenting the draft for

tion . Said bank received the check on paymentbefore the 10th . The rule of

themorning of the 7th , paid the check commercial law is that in cases where

out of defendant's funds on deposit, the parties all reside in the sameplace,

and sent a draft, by mail, to plaintiffs the check must be presented for pay
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ment before the close of business on the tempt of court in selling the proper

day following its date or delivery to ty of the bankrupt under a decree of

the payee ; and in cases where it is
the State Court for the foreclosure of

the mortgage, which was entered be
drawn upon a bank at another place, it

forethe adjudication of bankruptcy,

must be sent, by the farthest, by the nor in entering a judgment for de

lastmail on the next day after its re ficiency on such sále.

ceipt, and be presented by the party re- This was a proceeding in involuntary

ceiving it on the day following its re- bankruptcy to punish one Dingee for

ceipt by him . 20 Wend. 192 ; Story contempt of court in violating an in

on Promissory Notes, 493. junction.

It was claimed that plaintiffs had |
"

The
The creditors' petition was filed on

time to present the draft, to see whethi
the 5th of February, 1876 , and an ord

er it would be paid , and thit if not
er to show cause issued returnable the

paid , they could then protest the check .
12th of February. At the same time

Ileli , That this is not the law . The
an order wasmade under section 5 24

holder of a check cannot in that way
of the Revised Statutes that an injunc

extend the time for which the drawer
tion issue to restrain the debtors and

would be liable . The drawer had a
one Dingee “ in themeantime, and un

right to have his check paid on the day
til the hearing and decision of sid pe.

presented , and it was the duty of the
tition , and until the further order of

holder to see that it was so paid , or, if
this court, from levying upon or mak

not, protested ; and if the holder had

accepted it in lieu of money, he must
ing any transfer or disposition of the

present and collect it the same day, or
property cf the debtors, not exempted

by the bankruptcy act from the opera
be chargable with laches. He cannot,

tion thereof, and from all interference
as in this case , keep it for three days,

therewith , except to preserve the
and look to the drawer for payment, as

same," and on the same day an injunc
by so doing he would extend the draw

tion to thateffect was issued. Theord
er's liability beyond the time fixed by

er to show cause not having been
law . 7M . & G . 1061 ; 43 N . Y . 171.

served , a new one was issued returna
Judgment for defendant.

ble the 19th of February. The injunc

Opinion by llopkins, J .
tion was served on Dingee on the 14th

of February. On the 19th an adjudi.

BANKRUPTCY. CONTEMPT OF
cation was made and an assignee ap

COURT.
pointed.

U . S . DISTRICT Court, S. D . OF N . Y . ' DingeDingee, prior to the service of the

In thematter of Mary Irving and injunction, had commenced foreclosing

Benjamin Irving, bankrupts. two mortgages held by him on property

Decided June 21, 1876 . owned by Mary Irving,one of thebank .

The filing of a petition in incoluntary rupts, in the Supreme Court of the

bankruptcy will not divest a Stute State of New York .

Court of jurisdiction over an action . On the 12th of February a decree of

pending in such court for the fore
|foreclosure and sale was entered in the

· closure of a mortgage on property

belonging to the bankrupt.
action of foreclosure, and on or about

The mortgagor is not guilty of con . the Sth of March , subsequent to the

i

0
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service of the injunction , the property the property and the entry of the judg

was sold at public auction , pursuant to ment for deficiency were made there

said decree , and purchased by Dingee after ; that from the 5th of February

for $ 100, subject to a prior mortgage, all the property of the debtors was in

and a judgment for $ 22,115 .42 deficien - the hands of this court. and that the is

cy was entered against said Mary Irv- suing of the order to show cause was a

ing. sequestration of such property, condi

In all this he acted in good faith ,wi- tional until he adjudication , absolute

der advice of counsel, and with no after that.

wiiful intention to disobey the injunco Held , That the princip . e that the

tion . court has the power to punish for con

On this state of facts the motio:1 is tempt those who interfere with the

made by the assi nee to punish Dingee property of a bankrupt, by selling it

for a violation of the injunction . after the adjudication , has its limita

F . Fellows, for motion.
tions. In the case of Eyster v. Gaff,

l'exter A . Ilawkins, opposed.
( 13 N . B . R . 546 ; 2 N . Y . W . Dig. 75)

lleld , That the injunction ccased to
it washeld thatan adjudication in bank

ruptcy did not divest a State Court of
operate when the adjudication of barak

jurisdiction over a foreclosure suit
ruptcy was made on the 19th of Fels- |

ruary, 1876 ; that the words in the
agaiust the bankrupts' property then

pending before it. This being so , the
meantime” cannot be construed to

1° mere filing of a petition in involuntary
mean a time later than the time an ad

judication of bankruptcy is made on
bankruptcy against the mortgagor does

not divest such jurisdiction . In this
the petition , if one is made ; that the

injunction in this case was limited to
case the decree of foreclosurewas made

the tiine of the “ hearing and decisio
before the adjudication of bankruptcy.

on the said petition ," and the adjudica
The adjudication did not deprive the

State Court of its jurisdiction , nor the
tion was such Jecision ; that the words

“ and until the further order of the
mortgagee of his right to exerute the

decree by a sale of the property.
ceut” in the injunction, cannot be so

The

construed as to give it a duration be
sale was made before the assign :nent to

yond that authorized by section 5024,
the assignee . There was no contempt

of the authority of this court in execut
or beyond that distinctly implied by

the words “ until the hearing and de
ing the decree of sale so far as to sell

the property and give a deed for it, in
cision on the said petition .” In re

the absence of an injunction from this
Moses, 6 N . B . R . 181.

court, and that .entering the judgment
It was claimed that, independent of for deficiency was no violation of any

the injunction , the proceedings of Din - linjunction nor any interference with

gee were a contempt of this court be - any of the property of such bankrupt

cause the petition in bankruptcy was Märy Irving, and therefore there was

filed on the 5th of February, 1876 , and no contempt committed .

the decree of the State Court wasnot
Proceedings for contempt dismissed ,

made until the 12th , and the adjudica -lout of the funds of the bankrupt Mary
with costs to be paid by the assignee

tion of bankruptcy was inade on the Jrving, in his hands.

19th of February, 1876 , and the sale of Opinion by Blatch ford, J .
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EVIDENCE. 1. The testimony of Mr. Bigelow ,

N . Y . SUPREME COURT. GENERAL Term . plaintiff's attorney, as to admissions and

First DEPARTMENT. conversations with the deceased, John

Franc's J. Parker, respt. v. Jane W .
Lane W . II. McCunn, during his life time.

McCunn, as ex'trix, and James M .Gano 2d. In allowing one of the witnesses

as ex’r. of John II .McCunn, applts. i for the plaintiff to refresh his memory

Decided May 1st, 1876 .
and recollection by an inspection of the

When a verdict is directeil for plain -| |
paper and by reference to the same,

tiff on the trial, it is unimportant to purporting to be the stenographer's

consider the exceptions to evidence if minutes in a certain other snit entitled

there be in fact such uncontradicted , McCr ery v . McCunn,withoutadequate

and unexceptionable evidence, that it or sulcient proof that they were the

was the duty of the court to direct a minutes of such reference, and also be

verddat upon that alone.
cause such minutes or memorandum

Attorney for plaintiff'has not, for that

reason alone, such interest as would
was notmade by the said witness.

exclule his testimony as to admis - Albert Stickney , for respt.

sionsmade by defendant's testator, | John A . Goodlet, for applt.

under section 399 of the Code. I
Held , Of course it cannot be said

It is proper for the court to direct al.

verdict whenever a verdict contrary
that the jury were influenced by any

to such directionsswould be set aside
Zbe set aside evidence improperly received upon the

as being against evidence. trial,and it is not necessary to consider

Appeal from judgment entered on
the exceptions to evidence if there be

erdict directed by the court.
in fact such uncontradicted and unex

Action brought to recover moneys ceptionable evidence that it was the

alleged to have been received by the duty of the court to direct a verdict

delendants' testator. Answer set up upon that alone, without respect to the

substantially a general denial and evidence excepted to or in conflict.

counter claim . That with reference to the testimony

As appeared from the evidence , the of Bigelow , the defendants wholly fail

defendants' testator, who was an at- ed to show that he had any other in

torney-at-law , recovered a judgmentfor terest in the case, or in the question in

$ 2 .780.70 for plaintiffsas their attorney, volved in it, than that which pertains

in an action brought by Barnes et al., to every attorney who is prosecuting a

v. Willett, former sheriff of New York . suit on behalf of his client. '! here is

That the money was collected in said nothing, therefore, in this point. Sec.

suit by defendants' testator, and this 399 of the Code does not apply to such

action is brought for its recovery by a case.

plaintiff as assignee of the claim from As the receipt of the money, by de

Barnes et al. fendants' testator, was established by

At the close of the evidence on both the testimony of two other witnesses ,

sides, the court directed a verdict for and there was sufficient uncontradicted

the plaintiff. evidence to justify the dire::tion of the

On the argument of the appeal the verdict for plaintiffs aside from that, it

appellant's counsel urged that the court becomes unimportant to considerwhethi

erred in allowing er the court erred in allowing the wit
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ness Parsonsto refresh his memory by from the bank on several occasions, but

the inspection of the minutes in the the wife never drew any money until

suit of McCreery v. McCunn . For, she came into possession of the pass:

striking out theminutes altogether, and book on the death of her husband.

the use thatwas made of them for any It is claimed by the administratrix ,

purpose, there still remains such un - the wife ,that the deposit of the money

contradicted evidence in the case as in the name of Richard or Kate Ward,

required , we think, the judge to direct is evidence of a gift of the fund to her.

a verdict for the plaintiff. Daniel T . Robertson , for claimants .

It is proper for the court to direct a Man & Parsons,for admrx.

verdict whenever a verdict contrary to Held , That the transaction lacks

such direction would be set aside as be - the essential features of a gift inter

ing against evidence . Stone v. Fowler,Iviros, in which expressions of intention

47 N . Y . 566. to make a gift, and an actual delivery

The plaintin clearly established his of the subject thereot to the donee,

right to recover as assignee of the de- must concur, (33 N . Y ., 581 ; 55 Id .

mand , and no good reason appears for |624 ; 47 Barb., 370) ; that there was

interferring with the verdict. not such a parting with the possession

The judgmentmust therefore be af-lor title to the money so deposited as to

firmed.
divest the deceased of all right to the

Opinion by Davis, P . J.; Brady and money, which is an essential feature of

Daniels, J . J. concurring. a gift inter vivos; that the fact that it

wasdeposited in his name as wellas his

GIFT INTER VIVOS. wife's, is the highest evidence thathe did

N . Y . SURROGATE's Court. not intend to part with his control of it,

In the matter of the accounting of and that the most that can be said of

Catherine Ward, administratrix of the transaction is that he intended , un

Richard Ward , deceased. der the rules of the bank, to enable his

Decided June 5 ,1876 .
wife to draw the money if he were un

able to do so , and in this she would act
A deposit of moneys in a savings bank

as his agent.in the joint names of husband and as

wife is not such a gift as will entitle The fact that the look was never in

the wife to hold the same on the hus- the possession of the administratrix un

band's death ,without proof of furth - til after the death of intestate , fortifies

er delivery .
mein the decision that the deposit of

In theabsence of such proof , themoneys
/8 themoney in the name of Richard or

belong to the estate of the deceased .
Kate Ward was not intended as a gift

Objections to the final account of the
to the wife.

administratrix on the ground that it
| Opinion by D . C . Calvin, Surrogate.

does not embrace a deposit made by de

ceased in the Excelsior Savings Bank ,

amounting to $ 30 +5 .
CERTIORARI.

The deceased , in his lifetime, deposit- | N . Y . SUPREME COURT. GENERAL TERM.

ed the said money in the bank in the First DEPARTMENT.

name of “ Richard or Kate Ward .” ] The People ex rel. Mathew Lyon ,

Ile kept the pass -book and drew money applt., v . William F . Şinith and others,



504 NEW YORK WEEKLY DIGEST.

ICU

Commissioners of the Police Depart. The relator endeavored to excuse his

ment, repts. delay, by showing that hehad somerea

Decided May 26, 1876.
son to expect that the Board would re

The right to the writ of certiorari to consider the proceedings in which lic

remedy a private wrong, is lost, un - was dismissed , and restore him to his

less application is made for thewrit position . But the long delay that in .

within a reasonable time after the tervened was not sufficiently accounted

commission of the wrong complained for by what was done for that purpose.

of ; and any laches must be satisfac

torily explained .
A very short period of time diligently

The writ will not be granted after a used , would have served to dissipate all

lapse of more than three years from doubt as to the probability of the suc

the commission of the act complained cess of those exertions.

of After all proper indulgence for that

Appeal from order denying motion purpose the delay was so great as to de

for writ of certiorari to review proceed- prive the relator of all right to this

ir. gs by which relator was dismissed writ.

from the police of the city of New The order should be affirmed with

York. ten dollars costs, besides disbursements.

The complaint against relator was Opinion by Daniels J.: Davis. P . J..

for being off duty. The irregularity coneurr

or wrong complained of was, that upon

the relator's trial before but one of the

Police Commissioners, the Commis PRACTICE. APPEAL,

sioner refused to hear the testimony
N . Y . COURT OF APPEALS.

of witnesses in relator's defence, which

wtnesses were at relator's intance be
The People ex rel Donovan , applts.

fore the Commissioners ready to be V .
selv. Conner. sherift, & c., respt.

sworo.
1 Decided April 4 , 1876.

The dismissal of the relator took An order quashing a writ of habeas

place on the 17th day of May, 1871,
corpus cun only be reviewed by an

and his application for the writ of cer
appeal from the order .

ti rari to review the proceedings on
This was a motion to quash a writ of

which it was directed was not inade error brought to review an order of the

until the 22d of September, 1874.
General Term affirming an order of

H . M . Whitehead , for applt.
Special Term quashing a writ of habeas

Chas. F . McLean , for respt.
corpus.

Held , That the delay in making the
J. F . Donovan, in person, formotion .

application is so great as to justify the H . Edwin Leary, opposed .

order made denying the application . Held , That the order quashing

(Elmendorf v . Mayor, & c ., 25 Wend. writ of habeas corpus could only be re

693 ; People v . Mayor, & c., 2 Hill 9. ) viewed by an appeal from the order;

The writ was applied for to redress a that a writ of error would not lie .

private injury,and for that reason these Motion granted .

authorities are entitled to be accepted Per curiam opinion .

as controling in the case.
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NEW YORK WEEKLY DIGEST. mortgage of $ 200. That a few days

before judgment was obtained , the de
Vol. 2.) MONDAY JULY 10 , 1870 . [No. 22. le

' fenda: t Siewart,for the purpose of de

CONVEYANCE . CONSIDERA - frauding Mrs. N :les, conspired with de

TION. fendant IIotchkiss, who was his brother

N . Y . SUPREME COURT. GEN'L TERM ,
in -law , to cheat and defraud Mrs.Niles,

FOURTH DEPARTMENT.
and hinder and delay her in the collec

Frank Hale, receiver, & c., respt., v.
tion of her judgineat; and for that pur

George Stewart and Henry W . Hotch
pose Stewart executed and delivered a

kiss, applts .
deed of his real estate to Hotchkiss,

with knowledge on his part of the fact

Decided April, 1876.
that Stewart bad no other property or

The fact that demands, in considera- means to pay the said judgment, and of
tion of which a certain conveyance

was made were stale, did not rendler
his insolvency after the transfer. That

the conveyance fraudulent and void the transfer was upon the pretended

as to creditors , the demands being consideration of $ 300, which wasmade

bona fide. up of stale demands and accounts,

Appeal by the defendants from a which were many years old , and some

judgment entered at the Onondaga of which , acco:ding to defendant's tes

Special Term , in favor of the plaintiffs. timony, accrued as far back as 1975 ,

The action was brought for the pur- and some in 1361, 150 , 1805 and 1868,

pose of having a deed from defendant and that the conveyance to Ilotchkiss

Stewartto the defendant llotchkiss de- was fraudulent and void as to Mrs.

clared fraudulentand void as to a judy - Niles.

ment in favor of Fannie Njles, against Gilbert & Hancock , for respts.

the defendant Stewart. The plaintiff Lansing & Lyman , for applts.

was appointed receiver in proceedings Ilu , That the decision of the

supplementary to execution , instituted indjudge at Special Term was errone

in behalf of Mrs. Niles, under her judg - ous: that although the greater part

ment. The receiver was authorized to of the debt from Stewart to Hotch

bring this action , and after issuie join - kiss had existed for more than six

ed the cause was tried at Special
years prior to the time of settle

Term , and resulted in a judgment for
ment, it by no means follows that the

the plaintiff' against the defenda:its, demands were stale within the rules

whereby the deed was declared trand governing courts of equity , so that the

vient and void as to the plaintiff, Mrs. parties themselves could not forego the

Nil :s, and her judgment. Thedeed wil length of time. If the debt was bona

set aside, and the judgment declared a fide, the debtor could waive his defense

len upon the premises prior to the con- l'of the length o

vevance to defendant Hotchkiss . The ance founded thereon was not fraudu

court held , and decided , as questions of lent and void .

fact, that the de endant Stewart, for a
Judgment reversed .

Jorg t'me prior and up to within a few

days of the recovery of judgment, was Opinion by No.con , J.

the owner and in possession of real es

tate covered by the deed , subject to aí
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LIFE INSURANCE . EVIDENCE plaintiff to the defe::dant. * * *

L OF DEATH . Without contradictory evidence, these

U . S . SUPREME COURT. (the letters of administration ) give the

The Mutual Benefit Life Insurance plaintiff the right to recover.” T ,

Co., piff. in error, v . Hattie B . Tisdale. the charge in this respect defendant

deft, in crror. (October, 1875 .)
excepted.

- Letters of administrati
on are not ad - Judgment was entered for maintiff,

missible to show the death of the as- / from which defendant brings this writ

sured , in a suit brought in an indi. of error.

vidual character.
field , error ; that letterstesta :nentary

In error to the Circuit Court of the issued to an administrator by a probate

United States for the District of lowa. court, as a gencral rule, are evidence

This action was brought on a policy only of their existence ; that they prove

of insurance issued to Mrs. Tisdale that the authority incidentto that otlice

upon the life of her husband.
has been devolved upon the person

Evidence was given on the trial tend - I therein named that he h

g to show the death of Mr. Tisdale, pointed, and that he is executor or ad .

on the 24th of September , 1866. It ministrator of the party therein assum .

consisted chiefly of his sudden and ed to have departed this life; that in an

mysterious disappearance, under cir - action by such executor or administra .

cumstances making probable his deatlı tor touching the collection and settle

by violence. It would seem from the ment of the estate of the deceased,

charge of the judge that defendant they are conclusive evidence of his riglit

gave evidence that he had been seen to sue for and receive whatever wasdue

alive somemonthsafter the date of his to the deceased . That if thie present

supposed decease, suit had been brought by plaintiff as

The plaintift offered in evidence let : executor or administrator to collect a

ters of adminietration upon the estate debt due her deceased husband, or to

of her husband, issued to her by the le tablish a claim arising under his will.

County Court of Dubuque County . the letters testamentary would not only

Defendant objected to the adınission have been competent, but cor:clusive,

of this evidence. The objection was evidence of her right to maintain the

overruled , and the letters were read in action , and unimpeachable except for

evidence , to which defendant excepted. fraud ; but as the suit was brought by

The judge charged the jury as fol plaintiff as an individual, to recover a

lows : “ The real question is whether debt claimed to be due her as an indi.

Edgar Tisdale was dead at the time ofvidual,the books abound in cases which

issuing the letters of administration . It show that a judgment upon the precise

is incumbent upon the plaintiff to prove point in controversy can not be given

that fact. She has shown as evidence in evidence, in anoth ; r suit, against one

of that fact letters of administration not a party or privy to the record .

issued to her as administratris by the
y the Neither upon principle or authority

probate judge. It is the duty of the
was it proper, in the individual suit of

court to instruct you that this makes a
prima facie case for the plaintiff. and Mrs. Tisdale against a stranger, to ad.

changes the burden of proof trom the mit letters of administration upon the

her upon

burd
en

of the plain nak
es /was
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estate of hir husband as evidence of fecting the title to real property. The

his death . plaintiff, the lis pendens being filed ,

Judgment reversed, and new trial bought at his peril. The effect of the

or lered . filing is to permit the judgment, if the

Opinion by Ilunt, J. court so adjudge, to have effect from

the time of filing . And if the plain

LIS PENDENS. MARRIED
tiff succeed , the purchaser subsequent

WOMAN .
to the filing is just as much bound as

N . Y . SUPREME Court. Gen’ı Ter . the purchaser after judgment. In the

Turn DEPARTMENT. present case the lien was adjudged to

Sanders, applt , v . Warner, respt. take effect from the day of filing.

Decided May , 1876.
Judgment affirmed with costs.

A notice of Lis Pendensmay properly
Opinion by Learned, P . J.

be filed in an action to have a debt

declared alien upon the separate real JURISDICTION. CONTEMPTOF

estate of a married woman. COURT.

The husband of the defendant com
N . Y . COURT OF APPEALS.

menced an action against her in 1869,
The People ex, rel. Woolf, respt., v .

for money lent, and at the same time
Jacobs, applt.

filed a lis pendens. He got judgment

in 1873, and the debt was declared a
Decided April 18 , 1876 .

lien against her real estate from the In a proceeding to punish for a con.

time of filing. The money lent was
tempt of court in violating an in .

junction , the court has jurisiliction,

applied to the payment of mortgages
to ascertuin and include the amount

on her separate estate. In 1870, she of the costs and expenses of the pro

conveyed to plaintiff by warranty deed. ceeding as a part of the fine, and if

This action was brought to restrain the it includes itemsnot properly allow

sale of this real estate under the judy
able, it is an erroneous decision more

ly , and notan excess of jurisdiction ,
ment, the plaintiff claiming that the

which will render the commitment

filing of a lis pendensin such an action void . It cannot be reviewed on ha

was a nuleity ; that the cause of action beas corpus.

as stated in the complaint was not an Defendant was imprisoned under a

action affecting the title to real prop- commitment for a contempt of court,

erty within Sec. 132 of the Code, and in violating an order of injunction .

that he was a bona fide purchaser The warrant directed him to be detain

without notice. It was admitted thated for thirty days, and also until he

he had no notice beyond the con- should pay a line of $ 2,470.51, made

structive notice arising froin the lis up of three items; $ 2 ,068.29, the value

pendens. An injunction was granted of property conveyed by defendant in

in this action, but was vacated on the violation of the injunction ; $ 252.25 ,

trial, and the complaintdismissed . The the costs of reference, and $ 150 comisel

plaintiff appeals. fees in the proceedings to punish for

L . B . Kern, for applt. contempt. Defendant sued out a writ

M . F . Ufford , for respt. of habeas corpus, claiming a right to be

Held , That the action was one af- discharged on the ground that it was
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an error to include counsel fees, and ed the judgment. The plaintiff ap

these being included in the fine made peals.

the whole void . Geo. W . Ray, for applt.

C . Bainbridge Smith , for applt. S . Holden , fer respt.

Samuel J. Crooks, for respt. | Tleld , That under the loose modes of

lleld , That the court had jurisdic . pleading allowed in justices ' cou ts, the

tio to ascertain the amount of costs answer sufficiently set up the statute to

and expenses, and to include them as justify and require the amendment, if

part of the fine (2 R . S . 538 $ 21), and necessary. It can be seen that the de

if in determining the amount it included fendant intended to rely on some de

items not properly allowable it was an fence which needed no other facts than

erroneous decision on a matter submit- those which appeared on the note. The

ted to its judgment, not an excess of reason why thenote had no legal force,

jurisdiction , and did not render the although not stated, was apparent to

commitment void , nor could it be re - any one who read it. .

viewed on habeas corpus. People ex. ! Judgmentofthe County Courtaffirm

rel. Tweed v. Liscomb, 60 N . Y . 559, ed with costs.

distinguished . Opinion by Learned P . J.

Judgment of General Term , reverz

ing order of Special Term , affirmed.
PRACTICE.

Opinion by Rapallo , J.

N . Y . Court of APPEALS.

JUSTICE'S COURT. PLEADING . Becker,applt, v . IIoward et al, respts.

AMENDMENT. Decided May 30, 1876.

N . Y . SUPREME Court.GENERAL TERM. A reargument will not be ordered to

Third DEPARTMENT. decide questions which may arise in

Leonard, applt., v. Foster, respt.
other pending actions, when all the

questions involved in the appeal have

Decided May, 1876 . been passed upon on the former hear

An answer alleging that a note was of ing.

no legal force, held a sufficient alle . This was a inotion for the reargu

gation to justify the defendant in mo
endant, in ment of a case which was affirined by

insisting upon his right to amend by
( this court, without a written opinion ,

pleading the statute of limitations.
on judgment of the court below . Upon

Appeal from a judgment of the
the appeal but one question was in

County Court, reversing a justice 's
volved or presented, which was dis

judgment. cussed in the opinion of the General
The action was on a note. The an :

Term . The motion for a reargument

swer set up payment and that “ the
was made with a view to a settlement

note is of no legal or binding force or
of some question which may arise in

validity , if it had not been paid eleven
other pending actions, in regard to the

years ago." . The note had been due
same property.

sixteen years. The justice refused to

Geo. W . Cothran for the motion.
allow the answer to be amended on the

e statute of limitations lield, That the court is compelled to

For this error the County Court revers - decide questions as they arise, and have
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ing decided the precise points presented , Held , That it was error to take the

the motion for a reargument inust be questions of fact from the jury. The

denied . |facts were conflicting and should have

Per curiam opinion. been left to the jury.

That his acts and declarations, if the

LEVY. ESTOPPEL.
evidence as to them was believed by

the jury, would have estopped the

N . Y . SUPREME COURT. GEN’ L Teru , lwhorint from settirN'I TERM , sheriff from setting up his claim to

Fourth DEPARTMENT. property he has levied upon , and would

Clark , applt., v. IIodgkins, respt. be an abandonment of his levy.

Decided April, 1976 . Judgment reversed .

A sheriff may be estopped from set Opinion by Nocon , J .

ting up claims to property he has

levied upon by execution , by his acts PROMISSORY NOTE. MORT

and declarations inconsistent with

the levy.
GAGE.

Appeal from a judgment of non-suit
SUPREME CURT OF Missouri.

against plaintiff at Circuit.
Logan v . Sınith et al. (Miy, 1876 )

This action was brought to recover An endorsee of a note, who takes it as

the value of certain oxen claimed to be collateral security for a debt, created

the property of plaintiff.

at the time, with no notice of any

equities between the original parties,

In February, 1873, one R . was owner and relying on the note for security ,

of said property, and on that i'ay one is a bona fide holder for value.

L ., a town collector, by virtue of a A bona fide endorsee of a note acquires

Wolrant, levied on and sold said prop
the sameright in a mortgage given to

perty to one B .
secure it as the original payee would

have had if no equilies had existed

B ., after this, sold said property to aguinst the note .

plaintiff.
This was a proceeding to foreclose a

The defendant as his defense showed
mortgage.

that he was a depnity sheriff, and that
On the 17th of January, 1870, the

prior to the collector 's levy he had |
defendant Sinith purchased of one

made a levy on suid property urder
Cowan the land described in the mort

several executions, and that he took
grage for the sum of $ 3 ,000. Ile paid

said property from plaintiff as such
$ 1,800 in cash and gave his note for the

deputy. remaining $ 1,200, payable on the 25th

Plaintiff then proved that the deputy
of December, 1870, and executed this

had helped post someof the notices of
mortgage as security for thepayment of

the collector 's sale ; was present at
said note.

such sale and did not claim any levy on
There was a prior mortgage, of

it, and other facts going to show an
which defendant Smith was ignorant at

abandonmentofhis levy by the sheriff.
the time of purchase, which had been

This defendant denied .
given by Cowan to secure the payment

The court refused to let the question
of two notes of $ 770 each , part of the

go to the jury and non su ted plaintift. purchase money, which became due on

S . R . Pratt, for applt. March 1st and December 25th , 1870,

J . B . Emmes, for respt.
respectively. Default wasmade in the
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payment of the first note,and an agrec - ple transfer of the note, any gre .te:

ment was made that Smith should raise right to enforce the mortgage security

$500 and Cowan the balance necessary than Cowan had.

to pay off said note . Smith paid the Talu , That unless themortgage has

$ 500 , which was credited on his note to been separately extinguished , as by re

Cowan, but Cowan failed to raise any lease, the transfer of the note carries the

money. Smith subsequently paid all
th subseqliently paid all mortgage with it, as an incident. The

of Cowan's notes, and had the mort- mertgage itself is not a negotiable in

gage satisfied of record .
strament,and cannot be transferred as

On the 7th day of August, 1870, such , but the endorsee of the note ac

plaintiff loaned Cowan the sum of $ 1,- quires a richt in the security afforded

200 and took a note therefor, and also by it, by re:ison of the stipulatio con

Smith 's note as collateral security, Cow - tained in the mortrage itself. The

an having informed him that it was se- i plaintiff beinguaffected ly the agrec.

cured by themortgage. Themortgagement between Cowan and Sirith , has

was never recorded or given to plain - the samerights in the mortgage which

tiff, and was probably lesi. Cowan soon Cowu would have had at the date of

after became insolvent. smith was transfer, if no such agreement had ever

notified of the transfer of his note been made.

prior to his payments on the Cowan The plaintiff being a bona fide hold

notes other than the $ 500 above men - er of the note , and as such entitled to

tioned , and before his note becamedue. the benefit of the mortgage given to

There was no evidence given that secure it, thesecure it, the judgment of the Circuit
plaintiff knew of any arrangementhav- Court is affirmed.

ing been made that Smith should pay Opinion by Flough, J.; Wagner, and

his debt to Cowan by paying Cowan 's Nepton , J. J., concurring ; Sherwood,

notes as aforesaid .
J., concurs in result.

The Circuit Court rendered judg

ment for plaintiff on the note for the

balance due and interest, and for fore
FRAUDULENT CONVEYANCE .

closure of themortgage.
EVIDENCE

It is claimed that plaintiff was not N . Y . SUPREME Court.GENERAL TERM.

entitled to judgment because he could | THIRD DEPARTMENT.

Riotbe regarded as a bona fidle holder of Niles, applt., v . Fish et al., respts.

the note , inasmuch ashe took it as col- Decided May, 1876.

lateralsecurity.
| Where the debts which are the conside

led , That as plantiff took the note ration of alleged fraudulent convey .

as collateral security , not for a pre ances are bona fide, very strong evi

existing debt, but for a debt created at dence will be required to show that

the time, and on the faith thereof, with
the conveyances themselves are fraud

ulent.
notice of no equities, he became a hold - 1

er for value. Action by plaintiff, claiming to be a

It is also claimed that plaintiff was judgment-creditor of defendant, to set

not entitled to judgment becanse the aside conveyances. The referee found

mortgire was not negotiable, and the for the defendant. The plaintiff ap

plaintiff could not acquire , by the sim - peals.
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A . D . Knapp, for applt. | This action is bronght for a breach

Bundy & Scramling, for respt. of said contract, plaintiff alleging that

Held , It does not affirmatively appear the city failed during the years 1873,

that the plaintiff was a judgment cred - and 1874, to fulfill its part of the agree

itor at the time of the execution of the ment. The Board of Health was not,

alleged fraudulent mortgages. The however,made a party defendant.

referee has foun i that there was no The sixth clause of the answer al

fraud . The question is one of fact. leged, that by statutory enactments the

The evidence seems to show that the Board of Health became the successor

debts were bona fide . If this is so, to the City Inspector ; that said Board

which does not seem to be contradict. in 1873, passed the following resolu

ed , it would require very strong evi- tion :

dence to show that the mortgages given “ R esolved, That the necessary ar

to secure them were fraudulent. There rangements be at once made to receive

is no such evidence in this case. and take away the night soil, which the

Judgment affirmed, with costs.
assignee , under the Gallagher con

tract, and James R . Dye, refused to
Opinion by Learned , P . J.; Bockes|

provide a suitable place for and to re
and Boardman , J. J., concurring.

ceive," and that said resolution was

passed because the plaintiff, or bis as

BOARD OF HEALTH . DEMUR- signee,had failed to keep their part of

RER . the contract, and had not provided suit

N . Y . SUPREME Cour'r. GENERAL TERM ,
able receptacles for said night soil.

The seventh clause set up that the
FIRST DEPARTMENT.

Board of Health was a necessary party

Middleton Bell, applt., v . The Mayor,
" , defendant to this action , and should

& c., respts.
have been made such.

Decided May 26, 1876 .
To these two clauses, plaintift demur.

The Board of Ilealth is the successor ed, which demurrer was overruled at

of the City Inspector, and as such
Special Term , on the ground that

has control of all existing contracts !

made by him .
acco , under it the allegations mentioned in

By section 5, act of 1874, the Board is the clases demurred to must be taken

made a necessary party in any ao- to be true, and if the contractor failed in

tion where any of its proceedings are the performance of his duty , it was pro

called in question . per for the Board of Health, in the hit

Appeal from order of Special Term weather of 1873 , to take other measures

overruling demurer to parts of the for the removal of the night soil in

answer. question ; and that by section 5 , chap

In 1865 the city , through its inspec- ter 636 of the Laws of 1874, the Board

tor F . I. A . Boole, entered into a con . of Health was made a necessary party

tract with one DanielGallagher ,where defendant in any action where any of

by the city agreed to furnish to the lat- its ordinances or proceedings were call.

ter, all the night soil of said city for a ed in question .

period of ten years, at a stipulated price Thos. Hooker , for applt.

per annum . The contract passed by suc- Wm. C . Whitney, for respt.

cessive assignments to plaintiif. On appeal held , That the reasons as
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signed at Special Term were sufficient. This action was brought against de

to justify the order. fendant as assignee to compel him to

The Board of Health has succeeded account and pay plaintiff a balance al

to all the duties that pertained to the leged to be due him . The sole ques

office of City Inspector, so far as they tion of fact litigated upon the trial was

affect the subject matter of the con - whether the claim had been paid , and

tract sued on herein ; that contract,and upon this question the court found in

the acts necessary for its performance, favor of defendant. Plaintiff did not

have been, since the creation of the assail this finding, but seeks to have

Board, under its jurisdiction and con- the judg cent entered against him rc

trol ; that Board saw fit to abrogate versed on account of the exclusion of

the contract, on the ground of plaintiff's certain evidence offered by hin upon

failure to perform the same. This ac- the trial. One of plaintiff' s witnesses,

tion of the Board is directly in ques- D ., was asked, “ did you ever receive

tion, for if they acted legally, and upon from him (defendant) any amount wliat

well founded grounds, their action will ever ; if so, what amount ?" This evi

be a complete defense to so much of dence was objected to and excluded .

the complaint as seeks damage for al- D . was a preferred creditor of defend

leged breaches subsequent thereto . ant’s assignors. Defendant had not

Section 5 , act of 1871, is imperative, testified that he had paid anythin :

that the Board of Ilealth shall be a directly to D ., but he had testified that

necessary party in all cases within the he had paid D .'s claim to some persons

section . This provision is suigeneris who had purchased it or who represent

and novel in its character ; but it is the ed him .

law , and as such is to be respected and C . Bainbridge Smith , for applt.

enforced . | James M . Smith , for respt.

Order affirmed with usual leave to Held , That the evidence was pro

amend. perly excludeil, as it had no bearing

Opinion by Davis, P . J.; Daniels, J., upon the issue; also , that the question

concurring. was not proper to discredit defendant.

It appeared that there were several

EVIDENCE. classes of creditors provided for in the

N . Y . Court OF APPEALS. assignment, and defendant testified

Wintingham , azpit., v . Dibble , as- that he paid the first class ( in which

signee, & c., respt. .
defendant was) in full, and made a

Decided June 6 , 1876.
dividend upon the second class. fle

When a party testifies that he has paid was then asked what dividend hemade

the claim of a third person to other upon the second class, and the question

parties who had purchased it, it is was excluded .

not proper to ask such third person Hell, No error ; that the question

how much he received from such was wie
was wholly immaterial, as plaintiff's

party .

Where the plaintiff belongs to the first claim had nothing to do with the sec

class of preferred creditors, a ques- ond class, and how much was paid to

tion as to how much was paid upon that class could have no bearing upon

claims in the sccond class is imma- the issue litigated .

terial. | Judgment of General Term , affirm .
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ing judgment o' Special Term in favor Heid , That the question of inception,

of defendant, affirmed. and as to the time the note became

Per curiam opinion. valid and binding, was a question of

fact upon conflicting evidence and

PROMISSORY NOTE . INCEP- should have been submitted to the jury.

TION . It was the vital point in the case, and

N . Y . SUPREME Court. Gey'l Term. it was error to refuse to submit the

Fourth DEPARTMENT. same. The decision of the judge that

Sweet, respt. v. Chapman ,arpit.
because the plaintiff purchased thenote

before due and without knowledge,an.)
Decided April, 1876.

paid a bona fide consideration therefor,

The time when a note should have its
the note was valid in plaintiff's hands,

inception is a question of "act for

the jury under ali the facts.
was enormous, and the error consisted

in overlooking the time of inception .
This action was brought on a promis

As between defendant and G ., they
sory note.

One G . was the agent for an insur
could agree that the note should have

no vitality till the happening of a cer
ance company and had solicited defe:ad

tain event. Benton v . Martin, 52 N .
ant to insure, and had promised de

Y . 574.

fe:dant that he would take his note for

nine months, with interest, for the
That a note to be the subject of sale

must be an existing , valid note, in the
amount of the premiums.

Do' cndantmade his note and gave
hands of the payee, and given for some

it to G . with the understanding, as he
actual consideration so that it can be en

claims, that thenote wasnot to be valid
í forced between the original parties and

if not valid in the hands of the payee,
or binding until he had received the

cannot be rendered valid by a sale to a
policy , & c. G . on the contrary swears '

bona fide purchaser at a rate of interest
that the note was to be valid and bind

ing when the defendant had passed the
exceeding seven per cent.

medical examination .
Judgment reversed.

Defendant did pass the medical ex
Opinion by Noxon , J.

amination all right, and then G ., with

outnotice to defendant, sold the note, RECEIVER. RIGHTS OF CREDI

before due, to plaintiff for ten per cent. TORS.

discount. N . Y . SUPREME COURT.GENERAL TERM.

Plaintiff'knew nothing of the trans
THIRD DEPARTMENT.

actions or agreements between defend - i

A . T . Stewart applt.. v. G . W . Beale,
ant and G ., a . I took the note bona fide.

On the tria ! the court ordered judg-1°
et. al., respts.

ment for the plaintiff. Defendant ask - i Decided May, 1876 .

ed to go to the jury on the question of| Where the appointment of a receiver

usw 'y , and when the note had its in - i
has prevented a levy by a creditor, his

rights will be protected and he will
ception, which request the court re

be permitted to show , without actual

fused . levy, that another creditor's security

R . Il. Tyler , for applt. is void .

Randall & Randal', for respts. Action to foreclose a mortgage cover
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ing real and personal estate, but which of the validity of themortgage could

had not been filed as a chattelmortgage then have been tried . The mortgage

before certain causes of action arose in to F . does not affect the decision be

favor of creditors. The creditors re- cause by the action of the court on be.

covered judgment and issued execution. half of all parties thathad been redeem

Prior to the commencement of this ac- ed, although the title may have been

tion another chattel mortgage had been vested in F . on default. A Court of

given to one F ., and default had been Equity , which has taken possession of

made thereon . Before the recovery of property by a receiver, will protect the

judgment by the creditors the plaintiff rights of creditors andwillnot, because

had had a receiver of the property of there was no actual levy, deprive them

the mortgagor appointed, and the cred- of the right to show that another credi

itors could make no levy under their tor's security is void .

executions. They then put in a sup | Judgment affirmed with costs .

plemental answer alleging a prior lien Opinion by Learned , P . J.

on the personal property by judgment

and execution. They brought an ac
CERTIORARI.

tion asking to have the mortgage de

clared void as to them in respect to the N
N . Y . SUPREME COURT. GENERAL TERM

personal property. Thereupon the
First DEPARTMENT.

powersof the receiver were extended People ex rel., George McLaughlin

over the creditors' action, and by an v . The Fire Department of the City of

order entered in both actions the re- New York .

ceiver sold the personal property , paid Decided May 1, 1876 .

the prior mortgage to F ., which was the discretion of heads of depart.

not disputed , and deposited the bal ments in theremoval of subordinates

ance subject to the order of the court. ·by way of discipline, is limited to

cases which are in violation of pre

Both the mortgagee and the creditors
scribed regulations.

claim the fund . On the trial the court
Certiorari to the Board of Fire Coin

held in favor of the creditors.
missioners.

Henry E . Davies aud Edward B .
Relator was foreman of Ilook and

Hilton , for applt.
Ladder Company No. 6 , in the employ.

R . E . Andrews and J . A . Mapes, ment of the Fire Department.

for respt. On the 19th of October, 1874, a

Held , That the mortgage was void charge wis preferred against him of

as to the personal property as against • conduct prejudicial to good order.”

creditors who became such before the The specitications being that he “ did

filing of the inortgage. By the ap obtain from Mr. Richard Baxter , on

pointment of a receiver the plaintiff the 5th day of June, 1874, the sum of

prevented a levy by the defendants forty -five ( 5 ) dollars, payable in one

( creditors) under their execution . Had month , up to date, no part of which has

no receiver been appointed the defend been paid .

ants could have levied on the property . The proof on the examination show

claimed by Stewart under his mort- cd that the money had been borrowed

gage, on defaultmade, and the question for one Walker, who transferred the

oth
actionerty, paid. The dise
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draft, on which the loan was made, to ESTOPPEL.

Baxter. Relator was discharged from N . Y . SUPREME COURT, ALBANY CIR .

the department. Chap. 335 Laws of CUIT.

1373 , sec. 28, provides, thattheheadsof The People v . William C . Stephens

departments may remove all employees, Thomas Gale and others.

officers, & c., in their departments. Sec . / Decided June 19, 1876.

77 provides, that the government and The judgment of a court of competent

discipline of the Fire Department shall jurisdiction upon a question direct -

besuch as the board may from time to
ly at issue between the parties, unless

reversed , forever concludes and es
time, by rules, regulations, and orders,

tops all parties to the action, and

prescribe. There does not appear to those in privity with them , from

have been any rules or regulations pro questioning its accuracy or justice in

hibiting the borrowing of money on another action .

salary.
Where a contract has been obtained by

fraud or an illegal combination , the
On appeal.

party for whom the work is to be

D . A . Levien, Jr., for relator. done cannot insist upon its perform

D . J. Deun , for iespt. ance, voluntarily and with full

Held , ThatSec. 77 ofthe Lawsof 1873
knowledge pay the stipulated price,

and then in an action recover his
is clearly a limit to the exercise of dis

damages.

cretion conferred by Sec . 28 , which Motion for non suit.
otherwise is unlimited and absolute. This action was commenced in March ,

The government and discipline must 1873 , to recover the damage which the

be established by rules. The charge plaintiffs have sustained by reason of a

against relator, it true, would be one contract made between the State and

against discipline. the defendant, Stephens, dated the 31st

If the orders, rules, and regulations day of December, 1866 , whereby the

were prescribed and published , the of- latter undertook to keep section num

ficers of the departments would unde.- ber one of the Erie canal in repair, as

stand and be bound by them , unless in the contract is particularly defined

they were unreasonable and void . for the period of fivefor the period of five years from the

But in cases like this, we do not first day of January, 1867, for the price

think that the power of removal rests or sum of seventy thousand dollars per

wholly upon the mere discretion of vear, and also during the same period

the respondents, but rather upon a to dredge the Albany basin and re

violation of some order, rule or reg. move and deposit the material exca

ulation, but it does not appear that vated , likewise particularly described

any such rule or regulation has been in said contract, for the sum of seventy

prescribed, and if it had, relator's dis- cents per cubic yard . This contract,

missalwas erroneous, because the charge immediately upon its execution , was,

as specified was not proved. with the consent of the State, assigned

Judginent for respondents erroneous by the defendant, Stephens, to the de

and must be reversed .
tendant, Gale, who, as the complaint

Opinion by Brady, J .; Davis, P . J. avers, “ represented as well himself

and Daniels, J., concurring . as the defendants, Belden and Deni

siun * * * * and that said ,Gale
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and said Belden and Denison have per. tion and conspiracy, the contracting

formed said contract.” |board aforesaid were induced to accept

The fulfillment of the contract ac- a bid which was in the name of thede

cording to its terms is conceded, and fendant Stephens, and to award te him

no claim ismade for damages founded the contract. That also by these means,

upon an unfaithful, dishonest or im - the officers of the State supposing that

proper compliance with the conditions the terms of Stephens were the best to

of the agreement. On the contrary, be obtained, a much larger price was

the complaint shows that the alleged paid for the work than it was reason

wrongful acts of the defendants, for ably worth , and thus the State was

which redress is sought, were anterior greatly damnified and injured by the

to the execution of the instrument, payment of the excessive prices stipu

under which the work was performed. lated for in the agreement.

It is alleged that, on the 28th day of The trial, with a struck jury , was

December, 1866 , “ the contracting commenced April 3, 1876, and at the

toard,” which “ was a board of public close of the plaintiff's evidence, and

offiers created by law , and consisting after some documentary testimony had

of the three canal commissioners of the been given by the defendants to enable

State of New York, the State engineer them to present the questions involved

and surveyor, and the auditor of the therein , a motion was made in behalf

canal department,” were, according to of the defendants for a non-suit, upon

their advertisement, on that day to re . substantially two grounds : First

ceive proposals to do the work , which that the plaintiffs are barred from

was let, as before stated , to the defend - maintaining this action ly reason of a

ant, Stephens, and performed, as also former judgmentof this court rendered

before stated, by the defendants, Gale, in one brought by these plaintiffs

Belden and Denison . That in order against two of these defendants, Step

to compel the plaintiffs to let the work hens and Gale, on the 2d day of June,

at hi, her rates than it was reasonably 1870. Second - That whatever con

worth , and above those which c: uld spiracy existed, the State , having (as is

have been obtained upon a fair compe- claimed the evidence fully established ),

tition , “ the defendants combined, con - with full knowledge thereof, insisted

spired and confederated together to upon the performance of the contract,

deceive and defraud the plaintiffs,” and having voluntarily, with complete

and to that end, before the bids were information of every fact now relied

opened on that day, organized a meet upon as a ground of recovery, paid its

ing, at which the right or privilege of oney, is in no situation to recover

bidding for such work, and controlling damages for acts which itself directed,

all other bids, were sold at auction, by and which, by such direction, it deter

which certain of the defendants ob- mined should be incurred.

tained the control of the bids. That The prior suit,the judgment in which

such control having been obtained , is pleaded as a bar to any recovery in

somebids were withdrawn, others were this, was commenced in November,

made informal, other bidders were in - 1868. It was an action brought by the

duced to withdraw , and by those plaintiffs in this , The People of the

means, in ignorance of the combina- State of New York, against two of the
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present defendants, William C . Ste- After the decision in favor of the de

phens, the original contractor , and fendants upon such demurrer and the

Thomas Gale, the assignee, and one of filing of the original order just given ,

the executors of such coi.tract. The and its entry upon the minutes of the

object of the action was to set aside the court,no further proceedings werehad

same agreement, which is the subject | in said action until the year 1872, when

of controversy in this, on account of Mr. Barlow , who had succeeded Mr.

the identical alleged unlawful and il- Champlain as attorney-general of the

legal acts which are urged as the State, appealed from such order to the

grounds of recovery in the present ; general term of the Supreme Court.

and also to recover the damages which That appeal was, on affidavits duly

the State had sustained up to the time served by defendants and on ?notion

of bringing such action by reason of made in the r behalf, on the seventh

such contract and the execution thereof. day of May, 1872, dismissed by the

The only difference between ihe two General Term . On appeal froin such

actions is, that when this suit was com - order of dismissal to the Court of Ap

menced the contract had been fully peals, the action of the General Term

performed.
was sustained, upon the ground that

To the complaint in the former ac- the parties to the action had agreed to be

tion a demurrer was interposed by the bound by the decision of the Special

defendants, assigning three grounds, i Term , and the plaintiffs bad effectually

viz : “ First. That there is a defect of waived all right to appeal. (See opin

parties defendant, viz.: That the per- ion of the Court of Appeals in 53 N .

sons alleged to have combined and ca n - Y . 310 , and also that of the present

federated with said defendants should judge, delivered upon a motion made

have been named, and should have during the progress of this trial to set

been made parties defendant. Second. aside the judgment entered in the ac

That several causes of action have been tion.) After the decision of the Court

improperly united . Third. That the of Appeals, and in March, 1876 , a forin

complaint does not state facts sufficient al roll, containing all the proceedings.

to constitute a cause of action .” This pleadings, and papers in the action ,

demurrer was argued at a special term and ordering judgment in favor of the

of the supreme court held by Mr. Jus- defendants upon the demurrer without

tice Miller in the city of Albany, on costs (the right to costs having been

the second day of June, 1870. An or- waived upon the stipulation of the

der entered upon the same day recites plaintiffs not to appeal from the order

and declares : “ This action coming on of the Special Term )was duly filed , and

for argument upon the demurrer there- such judgment roll, and original order

in to the plain iff's complaint, and after sustaining the demurrer, were in evi

heiring Sanford E . Church , of counsel dence upon the trial.

for defendants, and Marshall B. Champ- l E . W . Paige and Matthew Male for

lain , attorney-general for the people, it diff.

is ordered that judgment be given for Frank Hiscock, Wm . C . Ru jer and

defendants upon said demurrer , with
Henry Smith , for defts.

leave to the plaintiffs to amend within

twenty days, upon payment of costs.” | Held , l'he judgment of a court of
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competent jurisdiction upon a question order sustaining the demurrer was

directly at issue between the parties, un- made, showing as they do that the or

lessreversed, forever concludesand estops der was decisive of the merits, and

all parties to the action, and those in forming part of the judgment roll in

privity with them , from questioning its evidence , are evidence upon this trialto

accuracy or justice in another action. declare the point on which the decision

(Bouchaud v . Dias, 3 Denio, 238 ; Hunt turned . The order as it stands must

v . Terrell, 7 J. J. Marsh , 67; Wilson be so construed , and wehave therefore

v. Ray, 24 Indiana, 156 ; Ferguson v. a former judgment of this court forever

Couster , 8 Georgia, 52 + ; Gray v .Gray, and irreversibly (all remedy by appeal

34 Georgia, 499 ; Perkins v. Moses, 16 being lost) establishing that as against

Ala ., 17 ; Robinson v. Howderd , 5 the defendants Gale and Stephens, at

Cal., 428 ; City Bank v. Waldon , 1 La., least,the State has, upon the identical

Ann. 4 . facts found, no canse of complaint

It is nevertheless urged that as the whatsoever. Nor is the effect of the

demurrer specified three grounds, judge former judgment upon this action in

ment might have been given upon any wise weakened by the considera

one or both of the first two, which did tion that additional and subsequently

not meet the merits of the action, and accruing damages are now also sought

not upon the third , which did , and to be recovered . The right to them is

therefore it does not appear that a court urged upon the same grounds— the

of competent jurisdiction has ever de same alleged frauds, the same alleged

cided, in an action against these de conspiracy — and these are swept away,

fendants, or any of them , that the al. That upon which the cause of action

leged acts set out in the complaint af- depends has been adjudged to be in

forded to the plaintiifs no ground of sufficient, and as in Bouchand vs. Dias

action upon the contract, nor redress (3 Denio, 238), which was precisely

and compensation for the damages like this in the particular that other

which they have sustained in its per - damages were sought than those in

formance or by its fulfillment. volved in the first action in which the

Held, There was but a single de judgment on the demurrer was render

murrer, though it wasbased upon three ed, Judge Bronson truly said , so we

grounds. It was, according to the or may now say, “ The matter which the

der and judgment, “ the demurrer ” plaintiff now attempts to agitate now is

which came on for argument at the res judicata .” The estoppel in favor

Special Term , and it was “ upon said of Stephens and Gale is complete.

demurrer ” that judgment in favor of Held also, Thatthedefendants Belden

the defendants was given. It was sus- and Denison , being in privity with the

tained not in part, but as a whole, and defendant Gale, the estoppel in their fa

that could only be done by reaching a vor is just as effectual as in favor of

conclusion unfavorable to the plaintiff's Gale,will not be denied. The rule as

upon every issue which it presented. to an estoppel created by a judgment is

Held also , It is not necessary to scarcely ever stated without including

prove that the affidavits, upon which privies as well as parties. If the State.

the order of the General Terın of this by reason of the former adjudication , is

court dismissing the appeal from the concluded from maintaining the suit
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against Gale, the right to sustain itſed judgment. What that settles is for.

against Belden and Denison will not be ever settled. And when we remember

argued . It is claimed , however, that that the state has, by its agent, duly au

the former judgment affords no protec- thorized (People v. Stephens and others,

tion to the other defendants because a 52 N . Y . 316 , sce 309, 310 ), agreed , for

party may fail to recover against one a consideration, to be bound by a judg

wrong-doer and yet succeed as against ment of this court, the estoppel of the

others. This is undoubtedly true when judgment is supplemented by the agree

a case turns upon evidence given. The inent, public policy and good faith both

proofmay be sufficient to justify a re- concur in demanding that this present

covery against one, but insufficient as suit cannot, for this reason , bemain

to another. tained .

All the acts of the defendantsGale The counsel for the people contended

and Stephens set out in the complaint that, when a contract for work , labor

in the former action , and which are and service had been procured by an il

identically the same with those contain - legal and unlawful combination to put

ed in the complaint in the present, are up the price, the party for whom the

charged asdore in confederacy and com - work is done, can, with full knowledge

bination with others, those others being of such combination , require and de

the present defendants, not then sued, mand its performance, voluntarily and

and it was of those acts then and now with full knowledge pay the stipulated

charged this court gravely and solemnly price, and then in an action recover his

decided and adjudged in the language damages; which , of course, is the dif

of the demurrer, that they were not ference between the price which the

“ sufficient to constitute a cause of ac- contract calls for and the sun for which

tion ." it could have been let had such combin

When the act of the principal has ation not existed .

been judicially declared to be no crime, Teld , There is, however, a wide dif

the conviction of the accessory would ference between the case even of an ex

be a legal impossibility ; and so , when ecutory contract of sale, when there is

the former judgment requires us to hold an express contract that the goods shall

that Stephens, Gale, Denison and Bel- be of a particular quality, and a con

den hive done nothing which gives a tract for work and lab ir to be perform .

cause of action to the state, we mustel in the future, the sum agreed to be

necessarily be confined to the same rule paid for which was founded upon the

when we judge of the same conduct supposition that the offer of the labor

and acts committed by others in their was at the best price to be obtained af

aid. The former judgment may have ter fair competition, when in fact it was

been erroneous,andmight,perhaps,have at a price which had been fixed by an

been reversed . It stands, nev rtheless, unlawfulcombination which prevented

to-day, uttering the law , which must such competition . The ground of the

control our action in regard to all these recovery (if at all) is that when an ar

parties. It is founded upon no techni. ticle is delivered upon an executory

cality, no legal quibble , but rests upolleuntract, the buyer cannot always ex

the great conservative principle, that amine, and has, therefore the right to

litigation must cease with an unrevers | take the property and rely upon the
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seller's contract to make good any defi - proceed, knowing every fact. Thedam

ciency. When the contract, however, ages are not only avoidable, but they

relates to future services, and was se are compelled to be inflicted, and to

cured by practices heretofore mention - ,
permit a recovery would be very much

ed , the gravamen of the action is that

the party making the contract has been
like allowing a man to recover for a bat

deceived, and acts in ignorance of the tery upon his person which he not only

combination . The complaint in the ac- directed to be committed but which he

tion on trial proceeds upon this theory. I actually compelled.

Whatever plausibility there may be in ! In addition, then , to the distinction

holdin , that a personmay rely upon an heretofore pointed out between an ac

express agreementto make good any defi' Ition founded upon an exacutory con

ciency in an article sold ,that reasoning tract of sale, or where there is a posi
falls in its application to a question like tive affirmation of a fact, and one like

thatwith which we are dealing. The un - the pre
hen the present, based upon the considera

lawful combination only works injury tion that the former rests upon an inde

when the party who directs the work is
pendent promise, and the latter upon an

deceived into an acceptance of a proposal allegation that the plaintiff was deceived

and acts upon it. It is the supposition in entering into the contract by the sup.

that a price, which is the result of an position that the price was a fair one

advertisement for proposals, is the best
|because fixed by honest competition,

to be obtained, and the deception which which must fail when the party is

that imposeswhich gives the right to sue shown to know that his price is ex
When the party is not deceived, but en - orbitant, and that others will do

ters into the agreementwith perfect in . lit for less , there is another still more

formation that others are willing to take marked , which , though involved in

the work at a less price, he is not de- the argument already made. should ,

ceived. perhaps, be separately and distinctly

The principle that a party cannot re stated. In the ca -e of an executory

cover, who has not been deceived, in a contract for the sale of goods which are

case where fraud is the basis of the ac- to be of a certain quality, the buyer

tion , is too well settled, and rests too simply accepts as a pro tanto fulfilinent

plainly in reason to be questioned . A what the seller in the professed execu

party who is not deceived into an agree- tion thereof delivers, relying upon the

ment to pay a large price for work by proinise to make good the deficiency.

means of a conspiracy to obtain it has In neither is anything done which

no redress. Neither has one any re - puts the buyer in the one instance,

dress whatsoever, who makes it in ig - or the tenant in the other, in the

norance of the fraud, but who compels position of ordering thefurther act which

its performance with full knowledge. accomplishes the injury. In the one

The party guilty of the illegal act must the party suffers loss from that which

proceed and perform according to his he never ordered, and agains: which

promise , and can interpose no objection he had made a positive agreement. In

- he is powerless. Under these cir- that for future work and labor, the price

cumstances the other compels him to for which has been fixed by an unlaw
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ful combination ,and which is known willing to do the work at a price less

before the work is ordered to proceed , than the Stephens’bid called for. The

or compensation paid , the party so ord - informal bids, rejected because they

ering and paying has been an active were informalbutnot required to bere

contributor to his own injury, and has fused for that reason, so informed them .

himself winged the dart which inflicts They also knew that the proposal was

the wound . In the one, the injury is too high , for it was first rejected for that

complete by the voluntary act of the very reason, but subsequently it was

party in default, and the other the con - accepted , and the contract signed.

summation of the injury is enforced by In about a month after the contract

the party making the complaint. Be was executed , the legis ature of the

tween them there is no parallel, and no State had knowledge sntficient to put

train of thought which demonstrates a them non inqniry , and as early as Jan

plausible cause ofaction in the one can vary ö ', 1867, a resolution organiz

furnish any possible ground for the ing a committee of inquiry was intro.

maintenance of theother. duced , and had passed ' both houses on

If an agent be authorized to receive February 7, 1867.

propo: als and contract for work , does April 19 , 1867, a joint resolution was

not this power necessarily carry with adopted by the two legislative branches

it the right to decide every question requiring the contractors to proceed in

pertinent to the making thereof ? It the execution of the contract, and di

surely does, for the authority con 'erred recting that the “ Canal Commissioner

upon an agent to do an act “ is always in charge of the eastern division dis

construed to include all the necessary charge his duties.”

and usual means of executing it with As early as March 11, 1867, certain

effect.” Stury on Agency, Sec. 58. Iy, and perhaps before that, the canal

The party entrusted with such a power board had accurate information of the

is chosen not because he is a machine, aileged conspiracy, and the officers of

but a nian, with eyes to see and judg - the State ordered the work to proceed ,

ment to exercise. When the question and compelled its performance for the

comes as to the propriety of making whole five years.

the agreement, his principal expects On January 1, 1868, the joint com

that he will consider every point bear mittee of the legislature made its re

ing upon the expediency of the acts port, and such report fully established

which he is to do. The right to consid - every fact relied upon in this action .

er and determine necessarily involves During the saine session a law was pas

the power to bind the principal by the sed (chap. 869, lawsof 1868) authoriz

decision when made. Knowledge of ing the attorney-general to commence

the agent is knowledge of the princi- suit to annul the contract, among oth

pal, and the acts of the former, when ers, which is involved in this action .

in good faith, bind the latter. Joslin By chapter 55 of the laws of 1870,

v, Corvee, 52 N Y ., 90 ; same case , 636 the contracting board was abolished ,

N . Y ., 626. but it declared that its abolition should

The contracting board of the State not “ invalida e the contracts hereto

had knowledge, before they executed fore made, or discharge any of the con .

the contract, that other parties were tractors from the duties and obligations
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als .Al t ers.

imposed by such contracts, or the said | RECEIVERS. STRIKING OUT

laws.” By the same act the canalboard ANSWER .

was authorized , “ whenever they shall N . Y . SUPREME COURT.GENERAL TERM .

deem it for the interests of the State,
First DEPARTMENT.

to cancel and annulany contract or con

tracts, for repairs of the canals hereto
John M . Harlow . trustee, & c . v . Al.

fore made, by a resolution to be enter
van S . Southworth , receiver, impleaded

ed in theminutes of the said board .”
Decided May 26 , 1876.

With entire knowledge the work was

executed . Year by year a report from
Receiver permitted to come into an ac.

tion and serve an answer setting
the canal commissioner in charge de

up his appointment, and forbidden

clared the sum due the contractors. to allege anything in hostility to

Appropriations to pay were regularly plaintiff ,may not afterwards amend

made by the legislature, and payments such answer and aliege other mat

made by the officers who were charged
ters.

with thatduty. The proof conclusive Appeal from an order striking out

ly establishes that when the coutract answer .

was executed the contracting board was This action was broughtby the plain

not deceived by the supposition that tiff as trustee of the firstmortgage bonds

the accepted bid was the lowest price ofthe Bleecker Street and Fulton Ferry

to be obtained after a fair competition ; / Railroad Company, to foreclose the first

that the officers of the State in charge mortgage given by the road .

of the work , and its legislature when The defendant, Southworth , was in

its performance was required were fuld the above action , and also a second ac

ly informed of the alleged fraud ; that tion , appointed receiver of the Bleecker

the law -making power of the State , Street and Fulton Ferry Railroad Com

with accurate and complete knowledge, pany.

affirmed the contract by express law ,) Upon his own application he was

and year by year placed the money of made a party defendant in the above

the State in the hands of its officers to suit. In the order making him such

be paid thereupon ; and that such party, he was permitted within three

money and every dollar of it has been days to put in an answer to the

paid , not only without any mistake of a ' ove entitled action , by which an

facts , but with full, complete and accu- swer he might set up his appoint

rate information. ment as Receiver, and submit his

The contract has been signed , exe
rights to the protection of the court;

cuted, and completed with ullknow
and it was further provided that said an

edge, and it would be preposterous to
aswer should not contain , or set up , any

hold that when the State has for five
matter or averment, in hostility to the

long years, rer;uired every act to be
above named plaintiff, John M . Har

done which has been done, that it can
low ,as trus.ee, & c., or any othermatter

have any redress for action which it has
than as aforesaid .

itself compelled.
Within the time provided by the ord

Opinion by Westbrook , J.
er the louceiver, South worth , put in an

inswer setting up his appointment as

Receiver, and asking the protection of
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the court ; and within twenty daysafter a judgment recovered on notes gir

sau red an amended answer, setting up en to settle an action , the issue in

idat a large portion of the bonds refer
which was joined before theexecution

of the mortgage, held sufficient to

red to in the complaint were void , ficti
show an indebtedness prior to the

tious, and fraudulent evidences ofdebt, makiny of the mortgage.

& c., and asking an accounting touching Derlarations of a party made before

such bonds, to the end that such bonds giving the mortgage are admissible

as had been fraudulenily issued, with - as evidence against him .

out consideration, should be ordered to The testimony of a defendant given on

be delivered up and cancelled, and for
a former trial of the same action

may be given in evidence against
other relief.

him .

Upon the return of an order to show

cause, such amended answer was strick
Plainüiff brought action as assignee

en out, and the original answer directed
of certain judgmentsagainst defendant,

to be and stand, as the answer here.
II., after return of execution unsatis

in , and from the order striking out the
fied, to set aside a mortgage executed

by the latter to defendant McI., as
amended answer this appeal was taken . |

fraudulent against creditors. Defend .
Held , That the answer, so far as it

ants claimed that plaintiff could not re

alleges that some of thebonds are with a
cover , upon the following grounds

out consideration , sets up nothing in
|among others : That there was no

hostility to the trustee. It is his duty
proof ; that the judgments owned by

to see to it that no such bonds are paid
him were recovered upon an indebted

outof the proceeds of his foreclosure.
ness which existed before the making

The order, under which the Receiver
of the mortgage from H . to McI. It

was permitted to come in , limits his an
" appeared that these judgments were re

swer to certain specified things. The
covered upon notes made by II. and

object, doubtless, was to prevent delay .
others, and given to settle an action

in the suitwhich would be unnecessary,
" Y , against them upon another note,made

as the order of reference to take proof
by II. and others, the issue in which

of ihe bonds will doubtless contain
m was joined before the execution of the

proper directions on the subject of any
mortgage.

alleged invalid or fraudulent bonds,

and the Receiver, and all other parties
Geo. T. Spencer, for applts.

will be entitled to be heard as to the D . Il. Bolles, for respt.

form of such order and before the ref- Held , That this evidence was suffi

eree.
cient to sustain a finding that the in

Order affirmed . debtness to plaintiff existed before the

Opinion by Daniels, J.; Davis, making of the mortgage.

P . J., concurring. Defendants also claimed that the re .

CREDITOR'S PILL. EVIDENCE.
feree erred in receiving in evidence de

E . clarations of II. made before giving the

N . Y . Court OF APPEALS. mortgage. Plaintiff's counsel stated,

Stowell, respt., v. Ilazlett, et. al., when the evidence was offered , that he

claimed the testimony only as evidence

Decided June 9 , 1876 .

applts.

against H .
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Held , That it was to be inferred that case , and was prepared to try !he cause

it was received and considered by the when it should be reached. Before the

referee with that limit. cause was reached the defendant therein

Defendants also claimed that it was died , and the matter was finally settled

error to receive in evidence the testi- by her heirs without further litigation .

mony of H . on another trial of this ac- Watson received for his services $ 2 ,125,

tion offered by plaintiff. The counsel of which , by the agreement, $ 705.33

for both defendants objected generally was to be paid Tracy . He paid him

to its reception . $ 250, and asked to be allowed to retain

Held , That the evidence was proper the balance for a short time, when he

ly received as against defendant II., wouid pay it also, but afterwards chang

and the referee was right in overruling ing hismind he refused tº pay the lial

the objection which sought to exclude ance, and for said balance this action is

it entirely . brought.

Judgment of General Terın , affirm - Defendant resisted this action on the

ing judgment in favor or plaintiff on re- ground that he had made his agree

port of referee, affirmed . ment with Tracy alone and not with

Opinion by Folger, J. the firm , and that therefore the plain

tiff's were improperly joined . That

COUNSEL FEE. CONTRACT. Tracy was to be paid for the trial of

N . Y . SUPREME Courr. GENERAL TERM , |
the case of Lynch v. Lynch , and there

First DEPT.
being no trial, the consideration failed .

On the trial it was shown that all that
William Tracy et. al.,respts., v. Wil

was earned by either of the plaintiff's
liam Watson , applt.

went into a common fund, an.) beiong
Decided May 26, 1876.

ed to all alike. The written agree
Where firm holds all earnings in com - ment was put in evidence, the part re

mon , it is enough interested in a con - |

tract of third party with a member of
7 |ferring to counsel fee was as follo .ss :

said firm , to bring an action in the “ He (Watson ) employs Tracy, as

firm name, to enforce said contract. counsel, and is to pay over to him one

Where the written contract of parties third of what he shall derive from the

is apparently incomplete, evidence service ; not counting in $ 100 received

may be given , showing the further lon account.”

stipulation entered into by them . I The court ruled out (Win , Watso! )

Appeal from judgment recovered on defendant's parol evidence which tended

a verdict. to vary the terms, or to show the consid
Plaintiffs compose the firm of Tracy ¡eration of the written agreement, and

& Tallmadge, attorneys. |directed a verdict for plaintiff.

In 1870 the defendant,who was the
On appeal.

attorney in the suit of Lynch v .Lynch ,
Wm . Tracy , for respt.

retained Mr. Tracy as counsel,agreeing

to pay him as counsel fee , one-third of
Wm . Watson , for applt.

what the said Watson should receivel Held , That the members of plain .

from his client as fee, and an agree tiff's firm having a common interest in

ment to that eff ct was drawn up and the earnings of each member, were

signed. Tracy argued a motion in the properly the parties in interest in this
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case, and the action was correctly said estate ; was to ·repair buildings,

brought in their names. The contract collect rents, borrow money and incur

was explicit and complete upon the obligations in reference to such proper

subject of counsel fee , and for that rea - ty , pay debts, & c.

son it was not liable to be explained or Edwards employed one Wilson to

chanoed by oral evidence . The parties perform certain work on the property

had expressly stipulated how the of the estate and to pay for the work.

ainount realized from the litigation Eluards give to Wilson a note signed

should be divided between them , and “ John Edwards, attorney for the estate

that was not rendered suliject to any of L . Hayes.” Plaintiff discounted

contingency, or qualification whatever. this note , and brings this action to col

Where the instrument, produced as the lect the same.

contract of the parties, is apparently . The heirs of the estate were sued ,

incomplete, then evidence may be and they defend.

given showing the additional stipulation The Judge at Circuit non -suited

entered into by them . plaintitt.

This was not such a case ; the only Winslow & Smith, for applt .

question was as to the amount defendant ! A . B . Moore, f
A . B . Moore, for respts.

should pay ; and when it appeared | Iela , That the non -suit was right.

what he had received ,the contract fixel That a principal is not bound by the

in plain termswhat he should pay . contract of an agent unless thename of

Judgmentaffirmed. the principal is set forth in the contract

Opinion by Daniels, J.
or annexed to the signature of the

Davis, P . J., and Braly, J . cor agent, showing that itwas the intention

curring. of the agent to contract for or in behalf

of his principal. If tlie contract does

PRINCIPAL AND AGENT. not show this important fact, then the

N . Y . SUPREME Courr.GENERAL TERY principal is not bound , but the agent

Fourth DEPARTMENT. may be personally responsible on the

Merchants’ Bank , applt. v . Hayes et contract.

That the note in this case not disclos

at., respts .

Decided April, 1876 .
ing or holding the principals,and being

signed by Elwards, attorney, & c.,

A promissory note given for work done
surely did not bind the heirs of the es

for the principal by an agenthaving
a power of attorney , antsigned /. tate of L . Hayes.

E ., attorney for the estate of L . Judgment affirmed.

Ilayes," does not hind the heirs of the į Opinion by Mullin , P . J .

estate, (the principals ).

Appeal from judgment of non -snit. PUBLIC ADMINISTRATOR. IN .

John Edwards is the attorney under TEREST ON FUNDS.

a written power from the heirs, of N . Y . SUPREME COURT. GEN’L TERM ,

the estate of L . Hayes, deceased.
First DEPARTMENT.

By his power of attorney, Elwards
| Algernon S . Sullivan , public admin

was to take charge of and have a gen - 1. Algernon

eral superintendence, care and controlſistrator, & c ., applt , v. Concepcion Hen

over the property , real and personal, oflera et al., respt.
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Decided May 26 , 1876. The interest previously accrned will

The interest on money deposited by the therefore follow the principal, and form

public administrator in bunk, subject the proper subject of distribution.

to the joint order of himself and the The decree was right, and should be

Comptroller , and which is peab affirmed withoit costs.

thebank, belongs to the lawful owners

of the fund, not to the City. 18 ] Opinion by Daniels, J.; Davis, P . J.,

The law relieving the city from paying and Brady, J. concurring.

interest after themoney is deposite

in the City Treasury,after the public
EVIDENCE. EXPERTS.

ailministrator has settled his account,

does not changethe rule. N . Y . SUPREME Court. GEN. TERM .

Anneal from the decree of the Sun FOURTH DEPARTMENT.

rogate of the County of New York , Swartwont, respt. v . The N . Y . C .

made upon the final settlement of the & II. R . R : R . Co., applt.

public administrator. Decided April, 1876 .

The public administrator received Evidence of experts is only necessary

$ 32,288. 48, belonging to an intestate , when the question at issue involves a

which wasdeposited, as the law requires,
peculiar science or skill . But where

in a bank designated by the city , to the
the question is one involving merely

joint credit of himself and the Conup
matter's of common sense , evidence of

experts is incompetent.
troller of the city of New York.

While it remailed on deposit interest |.
This was an appeal from a judgment

was allowed on it to the amount of
in favor of defendant.

$ 2 ,774.23. The heirs of the intestate
This action was brought foran injury

to plaintiff' s cattle, and on the trial the
sought to recover the amount of inter. |

question arose as to the construction of
est as a part of the funds.

à cattle-guard , and whether the con
Algernon S. Sullivan, in person .

Chas. II. Tweed , for Henera and
struction was proper , and on the trial

the question was asked by defendant's
orhers.

F . R . Coudert, for infants.
comsel, under objection, of one of its

witnesses “ whether the cattle -guard

Ileld , That there is no statute author over which plaintiff's horse passed was

ity for the ground claimed by appellant, la proper one.”

viz : That this interest belongs to the
to the Beardsley, Cunningham & Bur

city , to recompense it for the care and
10 lick , for applt.

preservation of the property, but that |
Spriggs & Mathews, for respt.

the rule of the common law prevails,

and that the increase belongs, with
I Held , The question was incompetent.

the principal, to the beneficiaries.
The question whether the cattle .guard

The statute by express terms relieves was a proper one or not was not a ques

the city from the payment of interest | tion of skill merely.

after the public aministrator has settled ! Where the manner of its construc

his account, and paid the money into / tion was shown, the jury was as compe

the City Treasury,to await its unknowtent to speak as any expert.

owners. No such dispcsition had been l Whether a cattle -guard, so construc

made of the fund previous to its pay ted as to allow the feet of cattle

ment. horses to pass through , is properly con
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structed , can very well be determined . In a codicil to the will the said testa

by the jury. tor recites that he had given his said

Judgment reversed. wife the sum of $ 2,000 as above, and

Opinion by Mullin, P . J . that he had also bequeathed “ the re

mainder of his real and personal estate

CONSTRUCTION OF WILL.
to others.” No fund was designated

by the testator out of which said lega
N . Y . SUPREME COURT. GENERAL TERM .

To cies should be paid .
FOURTH DEPARTMENT.

Geo. N . Smith , for applt.

Ragan, applt., v . Allen et al., respts. C . D . Adams, for respt.

Decided April, 1876. Held , That when a testator gives

Where by a will several legacies are several express legacies, and then with

left, and then the testator "leaves all

the rest, residue and remainder of !"
out creating any fuud or trust for their

the real and personal estate to other payment, makes a general residuary

parties, without creuting any express disposition of the whole estate, blend

fund for payment of legacies, the ing the real and personal estate togeth

real estate is charged with the lega - er in one fund, the real estate is to be

cies.
charged with the legacies, upon the

Appeal from judgment at Special ground that in such case the rest, resi

Term . due, and remainder can only mean

A certain specitic legacy was left what remains after satisfying the pre

by the testator to his wife to be in lien sivus lecacies. (Hill on Trustees.

of dower. The personal estate after( p . 360 ; Tiffany & Ballard , on Law of

payment of the debts was not sufficient Trustees, p . 305, & c.)

to pay such legacy .
Judgment reversed .

Opinion by Smith , J .; Mullin , P . J.,
The will, after providing for the pay

4.Vand Noxon , J., concurring .

ment of the testator's debts, gives to

the plaintiff (testator's wife), in lieu of PROMISSORY NOTE . CONSID .

dower, “ the sum of $ 2 ,000, to be held
ERATION.

“ by her, and for her use, comfort, sup .
N . Y . Court of APPEALS.

“ port, and maintenance, t ) be invested
• and controled during her natural lite . Earl, respt., V . Peck , administrator.

" as she may desire, and to spend so & C ., applt.

“ much of the principal and interest | Decided April 11, 1876 .

“ thereof asmay be needed for her sup
In an action on a note given by an

intestate just before his death , mere
“ port, comfort, and maintenance , and

inadequacy of consideration , except

6 after her decease to be divided be as a circumstance bearing upon the

“ tween her two daughtersand others.” question of fraud or undue influ

The will then gives three other lega. ence, is not a defense to the note.

cies to different children.
on Then there The court is not in error in refusing

Then there
to leave to the jury , the question of

was a clause as follows, viz :
the value of the services for which

“ I give and bequeath all the res", the note was given where the same

“ residue, and remainder of allmy real ! were to be determined by the intes

“ and personal estate of every naine tate , as that would be, in effect, to

" and kind soever, to my two daugh - | deprive the intestate of his power of

" ters." determination .

the sa

depr
ive

act won
ine

d



528 NEW YORK WEEK
LY

DIGE
ST

.

This action was brought to recover position would , in effect, have deprived

$ 1,000 and interest of a promissory the intestate of the power t ) determine

pote given by defendant's intestate to the value of the services for himself,

plaintiff, as alleged , for services render-,which he had a right to do.

id . The deceased was a physician and Judgment of General Term , affirm

made the note after he had taken by ing judgment in fa : or of plaintiff, af.

mistake a fatal dose of aconite. Ile firmed .

was conscious of his approac' ing deatli, Opinion by Church , Ch. J .

which occurred about two hours after

the note was made. Plaintift had been EVIDENCE. OBJECTIONS.

housekeeper for the deceased ,who was
N . Y . SĽPREME COURT. GENERAL TERY ,

a bachelor, for seven or eight years,
FOURTH DEPARTMENT.

and he was indebted to her for her ser

vices, and the evidence intended to
Lyng, applt. v . Boyd , respt..

show that at some time during the ser
on Decided April, 1876 .

vice it was agreed that the amount of
creed that the amount of For the reception of incompetent evi

compensation should be left to the in
dence which could not by any possi

bility harm any one, this court will
testate .

not reverse a judgment.

II. jl. Taylor, for applt.
Appeal from a judgment for defend

Mr. Losey , for respt. ant in County Court .

lleld, Thatmere inadequacy of con - On the trial certain farts were proved

sideration , except as a circumstance by hearsay evidence under objection ,

bearing upon the question of fraud ur but subsequently in the trial the same

indue influence, was not a defence to facts were pr..ved by competent evi

the rote. That it is not necessary tiat dence.

the consideration of a note shall be There was a judgment iii Justices

equal in pecuruary value to the obliga Court for plaintiff.

tion incurred. If no part of the con. The county judge reversed judgment

sideration is wanting at the time and on the ground of the admission of this

no part of it subsequently failed, al-levidence.

thicugh inadequate in amount, thenote Scoville & Knapp, for applt.

is a valid obligation , while a want or C . S . Mereness, for respt.

failure of consideration ; in whole or in Held , That although the evidence

part is a good defence to the whole
ole ,was incompetent,the samefacts having

note, or to the extent ofsuch failure, ( 2
been proved by competent evidence

Hill 606 ; 21 Wend . 558 ; 12 N . Y . 862.
1.2 during the trial, no one was injured by

Upon the trial the court charged , in the reception of the evidence .

substance, that if the note was used as

a mere subterfuge for a testamentary
This court is required to give judg.

bequest plaintiff could not recover to ment according to the justice of the case

the extent that it was so intended . without regard to the technical errors

Detendant's counsel then requested the and defects which do not affect the

court to instruct the jury that they merits .

might find what the real indebtedness

ought to be and regard the balance as
Judgment of the County Court re

a bequest. This request was refused . versed , and that of Justice affirmed .

Hild , No error ; that the latter prol Opinion by Mullin , P . J.
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NEW YORK WEEKLY DIGEST. I As evidence in chief no foundation

- was necessary, but as impeaching evi

Vol. 2.) MONDAY JULY 17, 1876. [No. 23 .
dence it was necessary to call the atten

EVIDENCE . IMPEACHING tion of the witness to the time when

WITNESS. and place where the conversation propos

N . Y . SUPREME Court. GEN ' . TERM ,
ed to be proved occurred . As evidence

Fourru DEPARTMENT.
upon the merits it was fatal to the de

fendant, and, to justify the court in

John Gorgen , respt., v. Jacob Balz
|holding that it was not so received , it

houser et al., applts.
should be clearly shown that it was re

Evidence, although admitted, will not
ceived for the purpose of impeachment

be allowed to impeach a witness , un

less somefoundation is first luid for
only .

it, by calling the attention of the wit
Judgment reversed .

ness ihat is sought to be impeached to Opinion by Mullin , P . J.

the time when and piace where the

conversation occurred that is intro

duced as impeaching testimony.
MORTGAGE FORECLOSURE .

SALE .

The action is replevin for a quantity
of brooms levied on by the defendant, / N . Y . SUPREME COURT. GENERAL TERM .

Wright, a constable, on an execution
Turn DEPARTMENT.

against one Seely .
McDonad, respti, v . Whitney, applt.

The issues were tried before a ref. Decided May, 1876 .

eree, who found for plaintiff. Thede- Where themortgagor sells portions of

fence was that the brooms were the the mortyaged premises, they will,

roverty of one Seely, and taken on on foreclosurez be sold in the one

the execution against him in favor of
der of their alienation . Grantees

will be protected only to the amount

the other defendant. of purchase money paid by them .

On the examination of a witness in In such a case the release of one lot

the case, he was asked if he did not does not necessarily discharge the

hear Scely say, at the time the replevin others.

paperswere drawn, that“ he (Seely)had Appeal from a judgment in foreclos

no interest in the brooms" lure, directing the order in which prem

The evidence was objected to on the ises should be sold . The mortgacor

ground that it was improper a : d imina- divide i the mortgaged premi es into

terial ; that the declarations of Seely six lots and one half lot. He sold ono

cannot be given in evidence against de- to W . for $ 700, on which $ 145 had

fendants when made to third parties. been paid . Subsequently he sold to

Seely , on the part ofthe defendants, had H ., themortgagee releasing the prop

testified that he, and not the plaintiff, erty with knowledge of the sale to W .,

owned the property in question . and applying part of the consideration

Ileld , That the evidence of the con- on themortgage. Afterwards lots were

versation was clearly incompetent to sold to McD ., and a part was still un

affect the rights of the parties to the sold. The judgment directed the sale

action , but it was competent to im - first of the part not conveyed ; second,

peach Seely if any foundation had Wi's lot, out of the avails of which

been laid for it.
Tonly the amount unpaid was to be ap
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plied, and then the lots of McD .. W . supporting, as far as was necessary, the

also had the privilege of avoiding the adjoining buildings affected by the al

sale by payment of the amount ue on teration , during the progress of the

his lot . W . appeals. work, and make good any damaye

Held , That the provisions of the which might be sustained by any buil .

judgment were correct. The release of ings during the progress of, or in con

the lot sold to H . did not discharge W ., sequence of, the alterations, and satisfy

nor must the whole consideration be any claims for compensation arising

credited on the mortgage. The princi- therefrom which miglit be substan

ple is equitable, not legal. W . is entitiated.

tled to be and is protected to the am - The contractor thereupon proceeded

ount which he has paid . Nor should with the work, pulled down the house

the lot of McD , be sold before that ot and excavated the soil to a lowerdepth

W .. So far as W .'s purchase money re - than the foundation of plaintiff's house,

mains unpaid , his lot should be sold and rebuilt defendant's house . But

first. (2 Paige, 300 ; 8 Paige, 361 ; owing to defective underpinning or

2 N . Y . 89.) other support to the soil and walls, the

Judgment affirmed , with costs. |plaintiff's house was damaged.

Opinion by Learned, P . J.; Bockes Verdict was rendered for plaintiff,

and Boardman , JI., concurring. with leave to move to enter the verdict

for defendant, on the ground that de

PRINCIPAL AND AGENT. fendant's contractor, and not defend

English High Court OF JUSTICE, |ant, was liable.

QUEEN'S BENCH Division. | A rule having been obtained accord

Bower v. Peate.
ingly,

Ileld , Thata man who orders a work
Decided February 25, 1876 .

to be executed, from which , in the nat

Where one employs a contractor to re
ural course of things, injurious conse

build his house, under an agreement

that the contractor shall make good quences
ake good quences to his neighbor must be expect

any damage to a neighboring house, ed to arise unless means to prevent

and the contractor uses insufficient them are adopted, is bound to see to the

means to supportsaid house, whereby doing of that which will prevent the

it was damaged , the employer 18 mischief, and cannot relieve himself

liable.

ofhis responsibility by employing some
Action for damages to plaintiff's

one else to do what is necessary to pre

house by the negligent excavation of
vent the act he has ordered to be done

ground adjacent thereto .
from becoining wrongful. There is an

The plaintiff and defendant were obvions difference beobvious difference between committing

owners and occupiers of two adjoining work to a contractor to be executeil,
houses. Defendant employed a con . from which, if

from which, if properly done, no inji
tractor to pull down and rebuild his

rious consequences can arise , and hand

honse, making his foundations lower
ing over to him work to be done, from

than those of plaintiff's house.
which mischievous consequences wil

The contract provided that the con - arise unless preventives are adopted .

tractor should take upon himself the While it may be just to hold the party

risk and responsibility of shoring and authorizing the work in the foriner case
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exempt from liability for injury result- Appeal from judgment and from or

ing from negligence which he had no der denying a new trial.

reason to anticipate, there is, on the This action was brought for damages

otherhand good ground for holding him for an injury to plaintiff's son, which

liable for injury caused by an act cer- caused his death .

tain to be attended with injurious con - The place of theaccident was in the

sequences if such consequences are not city of Rochester, where the railroad

in fact prevented , no matter through track crosses Hudson street.

whose fault the omission to take the The engineer in charge of the loco

necessary measures for such precaution motive causing the injury had just back

may arise. ed his engine from the turn -table and

In the present instance , preventive over switches situated just east of Hud

measures adequate to the occasion hav- son street, across said street, and having

ing failed to be provided, the removal reached his proper track, had stopped

of the soilwas followed by actual dam - and started forward , and was moving

age to plaintiff's house, and the act of easterly, sitting on the right-hand side

removal was therefore wrongful, as of his engine, and not in a position to

causing a wrong done to plaintiff. But see persons approaching to cross said

the act of removal was an act done by track in Hudson st. He had with him

the order and authority of defendant ; on the the engine a fireman and

was the act of defendant; and no man brakeman. The question whether the

can get rid of liability for injury cc- bell was rung or not, whether plain

casioned to another by a wrongful act, tiff's son exercised a proper degree of

by seeking to throw the responsibility care, and whether the engine was run

on an agent whom he employs to do ning at a proper rate of speed , were all

the act. The agent may, no doubt, be questions of fact for the jury, as they

responsible, but the responsibility of were disputed.

the principal is none the less. There were some obstructions near

Judgment should be for plaintiff,and the crossing which interrupted the view

the rule discharged. of any one approaching. The young

Opinion by Cockburn, C. J.; Mellor man killed was driving a horse. He

and Field , JJ., concurring. stopped a short distance before he

reached the crossing, looked both ways,

RAILROAD COMPANY. DAM - and listened , and saw nothing, and

AGES, started on to the track. The engine

PT Garis Tury had passed the crossing, had gone up

FOURTH DEPARTMENT. about 300 feet, was switched on to an

Zimmer, adın 'r , respt., v . N . Y . C . & other track , and started immediately

H . R . R . R . Co., applts. |back again , struck plaintiff 's son and

killed him .
Decided April, 1876.

On the trial evidence was received

Liability for damages.

Evidence that defendant had been ac
without objection that it was customary

customed to keep a flagman at a for
for defendant to keep a flagman at the

crossing, although incompetent, must Hudson Street crossing.

be objected to , or it can properly be There wa: no flagman at the timeof

considered by the jury. the accident.

PREME RT. RM .
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Hell, That the e idence warranted debtdue to petitioner was contracteid,

the finding of the jury ; th : t a railroad and which remained in force until the

company is bound to lisemore care and adoption of the constitution of 1sos,

cantion in crossing a street in a crowd- there was allowed to the head of it

ed city than in crossing a country road ; family, as a homestead, exempt from

that although the evidence of the cus- execution , fifty acres of land , and five

tom of defendant to keep a flagman at acres for each of his children under

the crossing was incompetent, it having sixteen years of age.

been received without objection, was By the constitution of 1868, and by

properly considered by the jury . an act of the Legislature, passed Octo

Opinion by Smith , J. ber 3d, 1868, to carry the constitutional

provision into effect, there was alloreil

CONSTI UTIONAL LAW . BANK- to the head of a family a homestead of

RUPT ACT OF 1873. realty, exempt from execution , of the

U . S . Circuit CourT - NORTHERN Dis
value of $ 2 ,000 (in specie.)

TRICT OF GEORGIA .
The judgmeut of the petitioner

against the bankrupt was duly proven
In re Smith .

ind allowed as a debt, a rainst his estate

A bankrupt law which adopts the ex
prior to the 30th of June, 1877. On

emption from execution prescribed
by the laws of the several States is that day, the assignee in bankruptor

uniform , and therefore constitu - set off to the bankrupt his homestead ,

tional,as far as such exemptions are according to the provisions of the act

concerned . of 1864, namely : ninety acres of land,

In passing upon the constitutionality
nality that being fifty acres and five acres in

of an act of Corigress, all the pre

sumptions are in favor of the law , l.
addition thereto for each child of the

and courts will not pronounce it un - | bankrupt under sixteen years of age.

constitutional unless its incompati. The bankrupt claimed that he was en

bility is clear, decided and inevit- titled to have assigned to him the home

able .
stead allowed by the constitution of

This is a petition filed to reverse a 1868, and the act of October 31, 1969,

decree of the district court in bank to wit : realty to the value of $ 2,000

ruptcy. (in specie.) . He therefore filed with

John W . A . Smith was adjudged a the register his objections to the assign

bankrupt by the District court in the inent inade by the assignee . The reg.

Northern District of Georgia , on the ister referred the question thus raised

3d day of June, A . D . 1873. At the with his opinion thereon, sustaining the

date of the adjudication the petitioner objections of the bankrupt against the

was the judgment- creditor of the bank - assignment, to the district judge, who

rupt in the sum of $ - The judg - ilso sustained the objections of the

ment bore date prior to the 21st day of bankrupt, and held that he was enti

July , 1868, when the present constitutled to have his homestead set off,

tion of Georgia went into effect, and under the provisions of the act of Octo

was a lien upon the real estate of the ber 3d , 1868, notwithstanding the fact

bankrupt. that the debt of the objecting creditor

By an act passed prior to and in its contracted and the judgment there .

force in 18 it, and in force when the fura lien upon the realty of the buk .
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rupt, before the change in the home. 1, Sec. 10 ), and were, therefore, null

stead law . and void . The same decision had, in

To review and reverse this decrce of effect, been previously made by the

the district judge, is the purpose of the Supreme Court of the United States in

petition . the case of Gunn v. Barry , 15 Wallace ,

Woods, Cir. J. Thecase turns upon 610 . It follows from this state of the

the constitutionality of the act of Con - law , as declared by the courts , that

gress approved March 3 , 1873, entitled when the assignee undertook to set off

“ An act to declare the true intent the homestead of the bankrupt on the

and meaning of the act approved June 30th of June, 1873,he was not author:

8 , 1872, amendatory of the general ized to set apart, as against Whitefield 's

bankrupt law .” 17 Statute , 577, Rev. administrator , any greater amount of

Statute, section 4045. This statute realty than was authorized by the act

enacts, " that the exemptious allowed of 1864, escept as he had derived his

the bankrupt * * * shall be the authority from the act of Congress of

amonntallowed by the constitution and March 3, 1873, above cited . In other

laws of each State , respectively , as words, there was no valid and operative

existing in the year 1871, and thatsuch State law by which the bankrupt could

exemptions be valid against debts con - claim that he was entitled to a home.

tracted before the adoption and passage stead of the value of $ 2,000 (in specie )

of such State constitution and laws, as as prescribed by the constitution and

well as those contracted after the same, law of 1868.

and against liens by judgment or de- The question , therefore, whether the

crees of any State court, any decision act of Congress, March 3, 1873, is con

of any such court rendered since the stitutional, is vital to the decision of

adoption and passage of such constitu - this case .

tion and laws to the contrary notwith - ! The objection to this act is not that

standing." it impairs the obligation of contracts,

To put the question clearly in view for Cong ess is not prohibited by the

it must be stated that after the adop- constitution from passing such a law .

tion of the constitution of 1868, and Erans v . Eaton, Peters C . C ., 328 ;

the passage of the act of October 3, Sallerbe v . Matthewson , 2 Peters, 330 ;

1368, to carry the exemptions provided Bloomer v. Stalley , 5 McLean , 158.

for by the constitution into effect, the Besides, the power expressly given to

Supreme Court of Georgia at its Jan- Congress • to establish uniform laws on

uary term , 1873, in the case of Jones v . the subject of bankruptcius thronghout

Brandon, 4 . Ga., 593, decided that the the United States," implies the power

provisions of the constitution and of to impair the obli ation of contracts .

the law , as far as they increased the Stephens v. Griswold , Wall. 603 ; The

exemption of property froin execution , Legal Tender Cases, 12 Wall, 457.

as against debts contracted before their The ground of objection is that the

adoption , was in conflict with that pro - law is not uniform as required by the

vision of the United States which de- constitution of the United States. In

clares “ No State shall * * pass * * my judgment, a bankrupt law which

any law impairing the obligation of con - adopts the exemption from execution

tracts (Constitution of the U . S ., Art. prescribed by the laws of the severai
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States is uniform so far as such exemp- they existed in 1864 . So, if the origine

tions are concerned. The exemptions al act was uniform , the amendnicnt of

may differ widely in different States, of 1873 must be uniform .

but such an act would apply a uniform Congress has undertaken to say that

rule, namely, to subject to the payment all exemptions in force at a certain date

of the bankrupt's debts all his property by laws of the State , shall have effect

not exempted by the laws of the State under the bankrupt act. I think this

wherein he resided. Upon this ground sufficiently meets the requirement of

the orignal provision of the bankrupt uniformity, and that to make the law

law , whicli adopted the State exemp- uniform it was not necessary to enact

tion laws in force in 1864, was declared that the bankrupt act should follow the

to be uniform . In re Beckerford, 1 Dil- shifting legislation of the States on the

lon, 45. subject of exemptions, or the decisions

But it is said that the act of 1873 of the State courts.

does not adopt the exemption laws as Thus the bankrupt act of 1867 con

they exist in the states, but gives effect tinued the exemptions that were in

to all those which were upon the stat- force in Georgia in 1864, although

ute books o : the States in 1871, even those exemptions had been repealed

though some of them may have been and new ones established by the act of

declared unconstitutional, invalid and October 3 , 1868.

inoperative by the State courts ; that Suppose the bankrupt act of 1867

the operation of the act of Congress is had declared that all exemptions by

therefore not uniform , because in some the State law in force at the date of its

States the exemption allowed by the passage should have effect under the

State laws is followed , while in others bankrupt act. That would clearly be

exemptions are permitted which the a uniform enactment. Would it cease

State laws, as interpreted by the courts, to be such and becomeunconstitutional

do not allow . merely because the legislature of a

The same objection would apply to State had, ata subsequent time, amend .

the originalbankrupt act of 1867. That |ed its exemption laws, or the courts of

declared that the exemptions allowed another State had declared its exemp

by tie State laws in force in 1864 tion laws upconstitutional? I think it

should be allowed under the bankrupt would not. In other words, I think

act. The constitutionality of this pro - Congress may adopt the State laws on

vision has never been declared , and yet, the statute books of the State, at a par

before the 3d of March, 1867, the date ticular date , in reference to exemptions,

of the bankrupt act,many of the States and that the legislation is uniform , al

might have altered , amended or re- though the laws in some of the States

pealed the exemption laws which were may afters which were may afterwards be repealed by the leg .

in force in 1864. Doubtless many of| islature or declared null by the courts.

them did so before the passage of the I am advised that a different view

act of 1873. Yet the bankrupt act of the subject has been taken by the

of 1867 undertook to give effect, not United States Circuit Court for the

to the exemption laws as they existed Eastern District of Virginia , in re

at its passage, and as they might be Deckert 1 American Law Times and

thereafter altered or amended, but as Reports, 326 , in which case the Chief
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Justice of the Supreme Court pro - co -partners, doing business ir. Oswego.

nounced the opinion. But, in passing The firm failed and plaintiff sued for

upon the constitutionality of an act of an account against said firm .

Congress, all the presumptions are in Plaintiff obtained judgme it agailist

favor of the law . While, therefor: , Elliot, but judgment was rendered

disposed to yield great weight to this against him in favor of Trow bridge &

authority, I cannot forget that in the Jennings, on the ground of their in

opinion of the Congress of the United fancy.

States this law is constitutional, and The concern after this went into the

that the highest judicial authority has hands of a receiver.

said that the courts ought not to pro- Plaintiff's claim against the partner

nounce a law unconstitutional unless ship property was contested on the

its incompatibility be clear, decided ground that having obtained judgment

and inevitable . Fletcher v . Peck, 6 against only one member of the firm ,

Cranch, 87 ; Dartmouth College v. his judgment was not against the firm ,

Woodward, 4 Wheat , 625 ; Livingston and he could only look to the individ

v. Morse, 7 Peters, 663.
|ual property of Elliot. .

While I admit that the argument . The special Terın took this view of

against the constitutionality of this act the case, and made an order that the

is plausible and persuasive, vet I can - judgment of plaintiff, in which case

not say that it is entirely convincing ; judgments were also rendered in favor

e the unconstitutionality of Trowbridge & Jennings, on the

of the act clear, decided and inevitable. (ground of infancy, be considered the

Resolving doubts, therefore, in favor individual debt of Elliot.

of the law , I must decline to declare it Held , That partnership property

unconstitutional, and I must affirm the must be applied to the paymentof part

decree of the district court.
nership debts ; that when the minors

succeeded in establishing their defense

they relieved themselves and their in

PARTNERSHIP . dividual property from the judgment of

. Y. SUPREME Court. GEN’L TERM , such debts, but the adult partner, and

Fourru DEPARTMENT. the partnership property remained lia

ble for such debts. As the avails in
Whittemore, respt., v . Elliot et al.,

the hands of the receiver are from per

sonal property , creditors are to share in

Decided April, 1876. such funds pro rata , and not according

Partnership debts must be first paid the date of their judgment, as if it

out of partnership property, and arose from the sale of real estate . Un

when creditors obtain judgment

against one member of a firm , and
til T . &

1
J. were released from the

judgment is rendered against the partnership agreement their interest in

"creditor, in favor of other members the property was in equity chargeable

of the firm on ground of infancy, with the partnership debts .

such creditor is still entitled to be Order reversed .

paid out of partnership property. Opinion by Mullin , P . J.

Appeal from an order.

Elliot, Trowbridge & Jennings were

applts.
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AGREEMENT IN FRAUD OF fifty pounds to plaintiff by the trustees '

CREDITORS. as a consideration for giving up the es

Englisii High CourtOF JUSTICE . Com - tate . The declaration is bad, and the

MON PLEAs Division. judgmentmust be arrested.

Blacklock v. Dobie et al.
Rule absolute.

Decided April 26 , 1876 .
Opinion by Coleridge, C . J .; Brett

and Lindley , J. J., concurring.
An agreement whereby, in considera

tion of an assignment by a debtor of

all his estate to two of his creditor's WARRANTI. PRACTICE .

(18 trustees for the benefit of all the
N . Y . Court OF APPEALS.

creditors, they agree ,upon realization

of the estate , to pay the debtor £50 , Dounce, respt., v. Dow et al. applts.

maile without the consent of the other Decided March 21, 1876 .

creditors, is illegal as a fraud on

their rights .
When a party uses a large portion of

goods sold to him , after an opportu

Action for breach of an agreement. nity to examine them , he must le

The plaintiff entered into an agree deemed to have accepted them ,and to

ment with defendants, two of his cred havewaived any implied warranty .

itors, whereby he agreed to execute to
A statement madeby a party a year be

fore the sale that he was receiving

them , as trustees for his creditors, an
" Lx pipe iron," which was tough and

assignment of all his estate and effects soft, is not a warranty that all the

upon trust for the equal benefit of all iron of that brund which hemight

lus creditors, and to make to them thereafter sell was of that character .

a full disclosure of all his estate and ef
When a party requests certain specified

questions, for which there is no valid
fects, and the defendants agrced that

ground, to be submitted to the jury ,

upon realization of his said estate ard it is to be assumed that he intends to

effects, they would return and pay to waive the submission of other ques

plaintiff the sum of fitty pounds.
tions.

The plaintiff performed his part of the This action was broughtupon a prom

agreement, but defendants failed to pay issory note given by defendants to

the fifty pounds, whereupon defendant plaintiff, for a quantity of iron . It ap

brought this action. peared that defendants,who were man

Atthe trial a verdict was given for ufacturers of agricultural iinplements,

applied to plaintiff, a dealer in iron, for

A rule was granted to arrest the ten tons of “ xx pipe iron," and the lat

judgmenton the ground that the agree- ter procured the same for them , and re

ment set out in the declaration was il ceived as pay the note in suit. De.

legal, immoral, and contrary to the poli- fendants, without testing the iron,mix

cy of thebankrupt law . ed five tons of it with other iron , and

Held , That the agreement was a used it in making castings, which, ou

fraud on the creditors under the bank account of this iron, were found to be

rupt laws. It appears on the face of worthless. Both parties supposed that

the agreement that the realization of the iron was first quality for the pur

the whole of the estate was necessary pose for which it was intended. There

in order to defray the plaintiff's debt, was some sliglit evidence tending to

and yet it stipulates for the return of show that the iron delivered was not

plaintiff.



NEW YORK WEEKLY DIGEST. 537

“ xx pipe iron .” Defendant's counsel In an action for an alleje i conversion

requested certain questions, not includ - of goods, where the defence is a sale

ing this, to be submitted to the jury , of said goods, and defendants relil

The court refused, and directed a ver
upon a letter of plaintiff in relation

thereto , containing the words :

dict for plaintiff. “ By amounts received on account,

J. B . Adams, for applts . $ 32,372.63 ,” evidence tending to

J. R . Ward , for respt. show that this sum was an indebtedl

Neu , That in the absence of fraud,
ness of plaintiff to defendants in

plaintiff was only bound by his con .
other transactions,which hew118 will

ing to apply in payment for the
tract, which was to deliver “ xx pipe goods, is material and admissible , (1s

irou ” ; that an implied warranty that it woulil destroy the effect of the auc

the iron was merchantable could not be knowledgment in the letter us un ail .

atiirmed w less the contract was execu mission of a consummuted sare, unul

tory ; that defendants, by using a large
the receiptof pryments on account.

portion of the iron , after an opportunity
This action was brought to recover

examine and ascertain whether it for the alleged conversion of a quan

was merchantable ,must be deemed to tity of wine belonging to plaintiff, who

d to have waived was an importer of wines. It appear

any implied warranty.
ed that a portion of the wine was stored

held . That it must be assumed | w . th defendants, who kept a bonded

that when a party requests that certain warehouse, for safe keeping , a part in

specified questions be submitted to the Angust, 1866, and a part in November,

jury, for which there is no valid ground, 1868,1pon the repre entation that they

that he intends to waive the submission would probably purchase it. In Feb .

of other questions, and that therefore rary, 1870, plaintiff sent defendants

the submission of the question as to bills of the two lots, dated as of the

whether the iron delivered was that con timewhen the wines were 'elivered ,

tracted for was waived . for the purpose of bringing them to a

Also held , That a statementmade a determ
determination whether they would pur:

year before the sale by plaintiff, that he chase or not. These bills were not

was receiving " xx pipe iron,” which agreed to by defendants . In Novem .

was tough and soft, would not enure ber; 1870 , defendants failed , before

as a warranty that all the iron of that having agreed upon the price and

brand he might thereafter sell was of termsof sale , and having in the mean.

that quality .
time sold the wine. Defendants intro.

Judgment of General Terin , affirm - duced in evidence a letter from plain

ing judgment on verdict tor plaintiff, tiff, which contained these words :

“ By amounts received on account,
affirmed .

Opinion by Church, Ch . J.
$32,272.6 %.” Plaintiff offered to ex.

plain this credit, and testified that it

alluded to note transactions between

EVIDENCE.
him and defendants , and offered evi

N . Y . COURT OF APPEALS. dence as to what those transactions

Richard , applt., v. Wellington et al., were, and of the facts upon which the

respts. credit was based ; in substance off ring

Decided June 6 , 1876. to show that this sum was an indebted
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ness of plaintiff to defendants upon eighth street, in the city of New York .

other transactions which hewas willing The contract was execated on the 25th

to apply in payment for the wines. day of October, 1869 , and by its terms,

T is evilence was excluded . it was to be fully and finally performed,

C . L . Lyon , for applt. on the 25th day of November follow

Wm . A . Butler , for respt. ing, at noon on that day, at the oflice

Ileld , error ; that the evidence was of Pinkney & Spins, counsellor, & c.

material and was improperly excluded, The defendant did not appear at that

as it would have destroyed the effect of time and place, but the plaintiff did ,

the credit acknowledged in the letter and was ready and willing to convey

as ar admission of a consummated sale, the property. But it appeared thatthe

and the receipt of payments,on account. gas fixtures had not then been put in

Judgment of General Term , affirin - the dwellings, and the contract requir

ing judgment of nonsuit, affirmed . ed by its terms that tliey should be

Opinion by Rapallo , J. completely finished by the plaintiff and

provided with gas fixtures. In this re

PRACTICE. EXCEPTIONS. spect plaintiff was appare: tly in de.

N . Y . SUPREME Court. GENERAL TERM,
fault, and tlic failure was a material

one, because the expense of supplying
FIRST DEPARTMENT.

the fixtures would be at least $60 ) for

Thomas F. Sharkey, respt., v. Jean
each one of the dwellings.

G . Torrillion , applt.
To excuse himself from the default,

Decided May 1, 1878 . the plaintiff clai!ı!ed that it had been

ncccption in the decision of a judge agreed between himselfand the defend

(lenying a motion for a new trial ontheminutes, on the around that the ant, after the contract was executed .

prilict is agiinst the weight of evi
that an abatement of either six or eight

tence, instead of its being on the hundred dollars should b : made, in the

ground of insufficiency of evidence purchase price of each of the lots, for

to support it, is valid as to form , which the defendant should supply the
though the ground of the motion does cas fixtures himself. By his own evi

not come within the express terms
dence alone it appeared that a paper to

used in 826 + of the Code.
that effect was written for and subscri

Appealfrom judgment recovered on
|bed by the plaintiff. Ile testified that

Verdict, and from order denying motion
it was done in Judge Alker's office, and

marle upon the minutes of the court for
thathe was the counsel for the detend

a new trial.
ant, wảo was also present at the time

Themotion made for a new trial up
assenting to the change. When the

on the minutes was placed upon the
instrument was subscribed , he testitie

round that the verdict of the jury was that it was left with , and retained by

against the weight of evidence.
Judge Alker. He did not in his evi

The action as it was finally tried , was
19dence testity to any delivery, or accept

for damages for the breach of a con . .
on ance of it, by the defendant, but simply

tract, by which the defendant covenant
that it was taken and retained by Judye

ed to receive the conveyance, and pay Alor The defendant denied the ov

the purchase price, of seven housesand istence of any such understanding, or

luts, on the southerly side of Seventy -Larreement, and it was
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that he executed it,and the evidence of and directing a new trial on payme: t

Judge Alker was positive that he had by the de'e idant within twenty days

no such paper, and was not authorized after notice of the decision, of the costs

to do any such thing as the plaintiff of the trial already had, and ten dollars

stated he had done, concerning the gas costs of opposing the motion ; the costs

fixtures. There was no evidence given of the appeal to abide the event of the

to show thathe was in fact authorized action .

to receive any agreement, for the de- Opinion by Daniels, J .; Davis,

fendant, exonerating the plaintiff from P . J ., concurring.

the performance of the co tract in any

respect whatever. The jury returned NATIONAL BANKS. RECEIV

a verdict for plaintiff for $ 7,000 . ERS.

lleld , That without some evidence U . S . Circuit Court— WESTERN Dis

upon thesubject from which it could be TRICT OF TENNESSEE.

implied that Judge Alker intended to Wright v. The Merchants' National

assent to the acceptar.ce of the writing Bank.

for defendant, no delivery of it would In the absence of action on the part of

exist from the mere c rcumstance that the Controller of the Currency , the

Judge Alker may have received , and courts have power to appoint a re

retained it. He testified that he had ceiver of a National Bank upon ap

no authority from the defendant to do
plication by a judgment creditor,

that, and nonewas slıown by the plain
subject, possibly , to his being super

seded by the action of the Controller .

tiff, beyond the fact that Judge Alkei When the general Banking Law does

was defendant's counsel, which would not provide for action by the Con

fall very far short of supplying him troller, a judgment creditor is enti

with authority to zodify or change the
tled to the aid of a court of equity.

contract the defendant had entered in . Demurrer to judgmentcreditor's bill.

to. Upon this subject the evidence of The bill set forth in substance that

the plaintiff was vitally defective complainant had recently obtained

Held furiher, that though the judgment of $ 10 ,000 against defend

ground of the motion for a new trial, ant in the state court; that she was un

to wit: that it was against the weight able to obtain payment of the same;

of evidence,was not expressly one of that the bank bad closed its doors, dis

the grounds within the provisions of the continued business, and was insolvent ;

Code, for a motion for a new trial upon and that in contemplation of such in

the minutes, yet it was clearly within solvency had conveyed and transferred

the intention and spirit of $ 264, as no all its assets to one creditor, viz : a cor

good reason could have existed , which respondent bank in the city of New

would have induced any legislative dis- | York , which was also a large stock old

crimination between the case of a ver- er in defendant's corporation ; that this

dict standing on insufficient evidence , preferred creditor is appropriatiny all

and one against the weightof evidence. the assets to its own debt; thatnothing

The order denying the motion made will be left for the plaintiff, or can now be

upon the minutes for a new trial, collected by legal process, and she

should therefore be reversed , and an therefore prays for an injunction and

order entered setting aside the verdict, I receiver.
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Demurrer was taken upon the sole izing such appointment by the Con

ground that under the provisions of the troller of the Currency. I am clearly

national banking law , a receiver could of the opinion , however, that when the

only be appointed by the Controller act does not provide for the introduc

of the Currency . tion of the Controller, a judgment

Brown, J. - If a judgment creditor creditor is entitled to the aid of a court

may not invoke the id of a court of of equity.

equity he is powerless to enforce his Nor is there any force in the objec

claim , unless he can persuade the tion that a receiver appointed by this

Controller of the Currency to inter - court would be powerless to obtain pos.

fere in his behalf. Sec. 5242of title 62 session of the surplus of bonds on de

of the Revised Statutes, which applies posit in Washington for redemption of

to cases like the present one, makes all its circulating notes. I cannot assume

such transfers and conveyances nulland that the Controller of the Currency

and void . Nomethod,however, is pro - would refuse to comply with the order

vided of winding up a bank guilty of of a court having jurisdiction of the

any of the acts mentioned in the section , case.

nor is the power given to the Con- On the whole, I am of opinion that

troller of the Currency apparently de in the absence of action on the part of

signed to reach these cases. It is doubt. the Controller of the Currency, this

ful whether he would have power in curt has the power to appoint a ic

such cases to interfere and appoint a ceiver upon the application of a judg .

ieceiver. ment creditor, sutject, possibly, to his

But even if the powerhad been given being superseded by the action of the

to the Controller of the Currency to Comptroller.

appoint a receiver in cases like the pres- Demurrer overruled.

ent, in the absence of restrictive lan

guage, it is at least doubtful whether
STOCKHOLDERS' LIABILITY.

it should be regarded as forestalling

the jurisdiction of the courts. The N .N . Y. SUPREME Court.GENERAL TERM .

general rule in regard to the election of
FIRST DEPARTMENT.

remedies is that “ Where a right orig . Cornelius H . Delamater, respt. v .

inally exists at common law , and a stat- James A . Rhodes, applt.

ute is passed giving a new remedy withol Decided May 1 , 1876 .

out any negative, express or implied , Trustees of stock company may pur

upon the old common law , the party chase property necessary for thebusi

has his election either to sue upon the ness, and issue stock to the amount

old common law or to proceed upon the of the value thereof.

statute ; the statutory remedy is only
| If the property has no definite value

cumulative.” Sedgwick on Statutory
I it mustbe estimated .

Law , 93 -101 ; 10 Barb., 260 ; 16 Sim ., Motion by defendant for a new trial

271 ; 17 Sim ., 167. on exceptions to be heard in the first

It is not intended in this case to instance at General Term .

decide whether the court would be au ! Plaintiff recovered a judgment for

thorized to appoint a receiver upon the $ 8 ,000 against the Metal Chemicaland

happening of the contingencies anthor Manufacturing Company, and issued
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execution , which was returned unsatis- Had they exercised an honest judg

fied .
ment and a fair discretion in reference

Plaintiff now sues defendant, who is !to them , the stockholders would not

a stockholder in said company to anſhave been liable.

amount greater than the plaintiff' s But this they failed to do ; and sich

claim , under Sec. 32, 2 R . S . p . 660, omission was important and tatal to the

(ith edition), on the ground that the defen ants.

capital stock had not all been paid in . Judgment affirmed .

It appeared that the capital stock was Opinion by Brady, J .; Davis, P . J.

issued upon certain terms to one of the anıl Daniels, J .,concurring.

corporators, in payment for certain pat

ent rights, which were taken ontby the
EVIDENCE.

corporators for that purpose ; and that
no part of the capital-stick was paid in NY. SUPREME COURT. GENERAL TERM

in money .
First DEPARTMENT.

The question was submitted to the Geo . W . Southwick , applt. v . Benj.

jury, as to whether this transaction was F . Mudgett, respt.

an evasion of the statute . | Decided May 1 , 1876. '

No estimate of the value of these when money is sued for as a loan , for

patents appears to have been made by whick a receipt had been given , it is

the incorporators.
competent to show that it was not a.

loun, but a deposit for a specific pur.
Erastus Cook , for respt.

pose .

B . F . Murgett, for applt. In action on a note it is competent to

On appeal. .
show a want of consideration .

Hell , That under the provisions of Appeal from judgment entered on

the act of 1853, chap . 333, the trustees report of referee.

may purchase property necessary for Plaintiff claims to have loaned de.

the business of the company, and issue fendant $ 3,000, and brings this action

stock to the amount of the value to recover the same.

thereof . They are not authorized to do Defendant denies the loan, and al.

more , and the property therefore rep - leges that the money had been given

resents the capital-stock only to the ex- him by plaintiff, to be invested in a cer

tent of its value. tain sewing machine company, on the

The defendant failed to show , either understanding that if the company

that the patents were valued at should dissolve, and not reorganize, de

any sum , when the company was form . fendant should pay back the $ 3 ,000,

ed , or what was their actual value at otherwise it was to be invested in the

that time. The value of a patent is company's stock.

much a matter of conjecture, until the That the company wasafterwardsre

process to which it relates hasbeen tried . organized and the money invested in

But experiments had been made with its stock , and also set up a counter

the patents in question , and some in - claim for professional services for

formation gained from the results, which $ 3 ,200.

would have enabled the corporators to The issues were referred to Henry

have formed an estimate of their value. Nicholl, Esq., to hear and determine
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Plaintiff put in evidenc : the receip ' ) CONSTRUCTION OF WILL.

given by defendant on receiving the N . Y . Court of Appeals.

money : Gourley, admr. & c., respt. v. Camp
“ New York, April 25, 1867.

vell et al., applts.
“ Rceived of G , W . Southwick ,

Esq., three thousand dollar:, to be paid |
Decided May 23 , 1876 .

The provisions of a will which pro
ou demand, with interest.

vides that the executors shall place

•B. F . MUDGETT."
the proceeds of collection of debts

And objected to defendant's giving due testator and all his property rul

any parol testimony tending to show and personal at interest on bond and

any such understanding, as claimed by
mortgage or otherwise , as in their

defendant, or to luis showing that the
judgment they may deem best, and

that the proceeds, rent, income, or

money wasnotgiven as an absolute loan ;
interest should be used for the sup

on theground that the termsof the writ port of testator's wife and children ,

ten instrument could not be varied by and devising and bequeuthing all his

parol evidence.
property to the children on the death

The evidence throughout was con
of the wife, are too indefinite to all

thorize a conclusion that the e.recule
flicting.

tors were bound to sell the real estate

The referee foun i that the complaini in any event.

should be dismissed and $ 1,000 counter The personal property being sutjicient

claim allowed defendant. .
to support and educate the children

and maintain the widow , the land
W . A . Arnoux, for applt.

retuined its original character anil

Jno. II. Iland , for respt. descended to the heirs.

Onappeal.
This action was brought for a con

TIeld , That it would be a sufficient
struction of the will of one II. and for

answer to plaintiff's objections to de
the appointment of a trustee to carry

tendant's testimony, that the action was
out an unexecuted trust under it.

for a loan, an ! not on a written instru
The will, a ter providing for the col

ment. It was certainly competent
lection of all sumsdue testator and the

for detendant to show that the sum
settlement of his business and the pay .

given was not a loan , but a deposit, for
ment of his debts, contained these

a purpose in plaintiff's interest, and to
words:

which ithad been applied .
" My executors shall place the pro

But assuming that the paper was a
ceeds thereof and all my property,

promissory note, it was equally compe.
both real and personal, at interest on

tent, for the defendant to show a want
bond and mortgage or otherwise as in

of consideration , and this he did , for
"Itheir judgment they may deem best."

he showed that the money paid him ,
This was followed by a direction

wasemployed for plaintiff's benetit, and

in the manner directed by him . Ithat the proceeds and rent, income, or

The counter claim was allowed on interest shall be employed and used for

conflicting testimony , and we cannot the support and maintenance “ of my

say that jie referee was not justified in beloved wife. Elizabeth , and for

his findings in this respect.
children, and their education ." By the

Ju gment affirmed .

Opinion by Brady , J. ; Davis P . J. concluding portion of the will the tej.

and Daniels, J., concurring. tator devised and bequeathed to his
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.

children , by name, all his " estate both Also held , That the costs being in

real and personal of all kinds whatso- the discretion of the court, and the

ever, to be divided equally among them 'questions involved being difficult and

on the death of the mother.” intricate, they should be paid outof the

The personal estate of the testator property .

was sufficient for the support and edu - l Judgment of General Term , affirm

cation of his children andmaintenance
ing judgment of Special Term , revers

cd .

of the widow . Opinion by Miller, J .

All the testator's children died un

married and intestate prior to the death ! MORTGAGE FORECLOSURE.

of his widow . None of the real estate N . Y . COURTOF APPEALS.

was sold by the executors. Upon their McMurray et al., respts., v. McMur

death an administrator with the will ,
ray, applt.

annexed was appointed , and upon the
Decided May 23 , 1876 .

death of the widow there remained in Where a life estate is left to a widow ,

his hands a surplus of the personal with remainder to infants, she stands

property , rents, & c. The plaintiff in in a position of trust towards such

this action , the administrator with the infunts. And where she sold a por

will annexed , and next of kin to the
tion of the property (under a power

in the will) for a very low price, and

widow claimed , and the court below
dill not apply the proceeds on a

found. that the testator intended tù con mortgage on the property , but allow

vert the real into personal property ; ed it to be foreclosed , the decree of

What upon the death of the last sur foreclosure is ineffectual to bar the

viving child it vested in the widow as
equity of the infant remaindermen ,

personalproperty , and a trustee was ap
who were defrauded thereby, and

they can maintain an original ac

puinted to carry out the trusts by sell tion in equity to avoid it .

ing the real estate. The purchaser, the mortgagee, having

Rob ’t Johnston , for applt.
taken it with full knowledge of ail

C . F . Brown, for respt.
the facts, becamemerely a mortgayee

in possession , and was bound to ac

lleld , error. That the testator made count to the infant remaindermen

no such disposition of his real estate for their share of what he realized

by his will as to constitute an equitable over and above the mortgage.

conversion of it into money. 46 N . Y . A Judgment entered without having a

guardian ad litem appointed for in

162 ; 1 Hoff.Ch. 218. fant defendants is not absolutely

That the provisions of the will were 'roid , but voidable.

too indefinite to authorize the conclusion This action was brought to obtain

that the executors were l'ound to relief against a judgment entered by

se l in any event. |default in an action bronghtby defend

Also held , That there being no ne - ant to foreclose a mortgage. Themort.

(•essity for a sale of the real estate the gaged premi:es were owned by the

land retained its original character and uncle of plaintiff's and had a frontage

descended to the heirs. 2 Ves. Jr ., 271 ; of :80 feet on 7th street, Troy, and

4 Edw. Ch. 613 ; 6 J. R . 73 ; 3 Cow . were mortga ed by him to defendant

651 ; 5 Paige, 447 ; 2 Bro. Ch . Cas. for $ 10,000, in 1856 . In January,

595 .
1860, the morty - gor died , icaving a
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will, of which his wife was executrix , between defendant and the executrix .

wherein he devised to his widow a life No report of sale was ever filed or con

estate in 128 feet front, with remainder 'firmed. Defendant entered into pos

in fee in 9 -20ths thereof to plaintiff's. session under the purchase and has

All his real estate not disposed of by realized about $19,500, of which about

the will, including theremainder of the $ 15 ,500 were the proceeds of the 128

mortgaged premises, and his personal feet. The ex cutrix , in consideration

estate not disposed of he ordered his of the arrangement under which the

executrix to sell and convert into judgment was obtained , received from

money, and with the proceeds pay and defendant a lease for her life at a nom

discharge his debts, including the inal rent of one of the houses on the

mortgages and incumbrances upon the 128 feet. Plaintiff's claimed that the

7th street property devised as before judgment was void on accountof fraud

mentioned. In May, 1860, defendant, and because no guardian ad litem was

who was cognizant of these facts, com - appointed for them .

menced an action to foreclose liis mort. Martin I. Townsend , for applt.

gage . The executrix answered, setting S. 11 . Jackson , for respts.

up as defences usury, payment and a leld , That the executrix stood in a

counter claim . The plaintiff's herein , 'relation of trustnerem , relation of trust towards plaintiffs as
who were infants at that time, were far as the execution of the powers of

made defendants, but no guardian ad sale of the 52 feet was concerned , and

litem was appointed for them . After it was her duty to obtain as nearly

the action had progressed somemonths as possible the fuil value on a

an arrangement was made between the sale thereof, and apply it in reduction

defendant herein and the excentrix , of the mortgave, and she had no vicht

whereby, under the power of sale in the to convey for a nominal consideration.

will, instead of selling the 52 feet for and under the circumstances the decree

their full value,which the referee found of foreclosure as between plaintiffs and

to have been $ 5 ,950, and applying the the defendant was ineffectual to bar the

rocceds to the reduction of the mort equity of redemption of the plaintiffs,

gage, she conveyed them to detendant and they were entitled to have it avoid
for tlie nominal price of $ 500, and ed, and could maintain an original

withdrew her answer in the foreclosure action in equity for that purpose. 8

suit and stipulated that judgment
N . J., 9 . That although the judgment

might be taken therein for the full
might not be void so as to impair the

amount of the mortgage with interest title of bona tiile purchasers from de.

and costs, without crediting anything fendant, yet as between hin and plain

for the 52 feet conveyed. Judgment tiff's he had no equity which should

of foreclosure and sale was entered and entitle him to retain the fruits of the

defendant bid in the premises for proceedino o
proceeding or to prevent them from

$ 14 ,000, which the referee found was
avoiding it. That when defend ;

much less than their value. There was
entered under his purchase he became

a surplus of $ 2 ,000 , which was never merely mortoaree in possession , and

bro !!alit into court and of which plain - was liound to account to plaintiffs fir

titt's have received no part, but which their share of what he realized over

Wits disposed of under an arrangement and above the mortgage debt.



NEW YORK WEEKLY DIGEST. 545

Alsoheld , That th judgment entered By force of this act the provisions of

without having a guardian ad litem the Code respecting attachments w 'th

appointed for the infant defendants, all the concomitants and incidents

though voidable , was not absolu :ely affecting snch proceedings are made

void . 1 Hill, 130, 143 ; 18 Vt., 290 ; applicable to the Marine Court and

Metc., 1964; 3 Dev. (N . C .), 241 ; remain unaltered and unaffected by the

17 N . Y ., 218 ; 7 Robt., 147, 546. act of 1875, which makes no change

Judgment of General Term , affirm - in the attachment law applicable to the

ing judgment for plaintiffs, affirmed. Marine Court.

Opinion by Rapallo, J. It is apparent that no change was

intended, and none followsby implica.

JUSTIFICATION ON UNDER
tion . The justification of the suretics

on the undertaking to discharge the
TAKING TO DISCHARGE AT

TACHMENT.
| attachment must therefore be had ac

cording to $S 241, 193 to 196 of the
N . Y . Marine Court. SPECIAL TERM .

Code.

John II. Seed v. Maria Teale . Motion denied.

Decided June 14, 1876 .

The suretics on an undertaking yiven REFEREES. EVIDENCE.

to discharge an attachment issued

from the Marine Court of the City
N . Y . Court oF APPEALS.

of New York,may justify before a Lathrop et al., respts. v . Bramhall,

county juilye of the county in which admr., & c , et al., applts.

they reside.
Decided March 21, 1876.

Motion to compel sureties to justify

before a judge of the Marine Court.
" There is a distinction between a reser

The defendant furnished an under
| vation of a question as to the effect

of evidence, and a reservation as to
taking to discharge attachment against its admissibility .

her property . The sweties resided in Unless the party 's rights or interests

Oneida County, New York . Notice of are injuriously affected by the ref

their justification was given to be had
cree's action in the former case, no

rule of law is violated , and the ref
before a county judge of Oneida Coun

eree has a right to use his discretion

ty . Plaintiffs claimed the justificationstification in reserving his decision .

must take place only before a judge of Evidence is admissible to confirm oral

the Marine Court in New York. testimony as to the terms of a con

tract.
P . Q . Eckerson , for motion.

There is no valid objection

where an oral contracthasbeen made

Charles Il. Smith , opposed . to prove that a memorandum of its

MoAlam , J. By the act of 1872 principal terins wasmade and read

(Chap. 629, $ 6 ), “ An attachment may to the parties at
to the parties at the time.

issue in an action in the said (Marine) | This action was brought to recover

Court für like causes and in the man - the balance , unpaid , of the price agreed

ner and with like effect as allowed and upon for the transfer of certain stocks,

prescribed by the provisional remedy and the point in controversy was as to

of the Code of Procedure and for causes which of the defendants is liable.

allowed by existing law in the said Upon the trial defendants' counsel

Marine Court." objected to the admission of certain

rol
of

evimissibility's
righted by th
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evidence offered by plaintiffs. The ref- Also held , (Allen, J ., dissenting),

eree reserved his decision , in several That there is a distinction between the

instances, until the close of plaintiffs' aeservation of the question as to the ef

evidence, when he proceeded to dispose fect of evidence and a reservation as

of the objections raised . He refused to its adinissibility. A ruling of the lat

to decide as to the persons affected by ter kind must be considered upon re

some portions of the evidence, holding view the same as if an objection had

that these questions could only be de been made and overruled, and the ref

termined when the who e evidence was eree 's decision excepted to .

in , and to that extent overruled defend - The practice of reserving a decision

ants objection . An exception was as to the admissibility of evidence

taken by their counsel, who claimed when objection is taken is not to be

that they were entitled to an absolute commended. 15 N . Y . 804 .

ruling. Upon one of the rulings of the A memorandum was offered in evi.

referee reserving his decision , defend- dence by plaintiffs and received. De

ants' counsel excepted to the reserva fendants' counsel objected to it, that it

tion . The referee subsequently made was not evidence against any of the

similar rulings declining to decide parties but defendant B . or against any

against which defendant the evidence member of the firm of L . C . & Co., ex

was allowed, and at the close of the cept C .,and that it was proved that the

testimony he declined to decide any of contract was outside of the memoran

the questions thus reserved, stating that dum . The referee reserved his decis .

this would be determined on the decis. ion as to the firsttwo groundsand over

ion of the case. ruled the objection as to the third

The evidence in regard to which the ground. Defendants subsequently

referee reserved his decision, affected moved to strike out this evidence, and

the most important issues in the case, themotion wasdenied. The memo an

and the principal question involved , dum related to the terms of purchase

which was the joint liability of all of of the F . Coal Company, and sta.ed

the defendants for the indebtedness the amount of capital stock , the num

to recover which the action was ber of shares, the price, and that cash

brought. It could not always be deter- was to be paid upon delivery, and that

inined, when the evidence was offered, L . and G . were to have a certain nuin

whether it affected one or all of the de- ber of shares, which were named , at

fendants. It was conceded that the cost. The evidence tended to show that

testimony was proper as against one or at the time the sale was made B ., one

more of the defendants. of the defendants, made the memoran

Chas. F . Southmayd , for respts. dum which was found among his pa

Waldo Hutchins, for applts. pers, and read it over to those who were

Held , (Allen , J., dissenting), no er- present inquiring v
|present inquiring whether it was cor

r. That unless it appeared that the rect or whether the parties, who were

defendants' interests or rights were af- present, should take the stock which

fected injuriously by the referee 's ac- was then sold . It was not offered to

tion , no rule of law was violated, and refresh thememory of the witness.

the referee was authorized to use his Held , (Allen J., dissenting ), That

discretion in reserving his decision . the evidence was not admissible in that

ror
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point of view , and the rule applicable dollars, and there was due upon the

to such a case cannot be invoked, nor judgment at the timeof the sale over

was it competent alone as the contract thirty-five thousand dollars.

of the parties,but itwas evidence which At the sale the property was pur

corroborated and confirmed the oral chased by the respondent, Amos F .

proof, as it coincided with it as to the Eno, for the sum of eighteen thousand

terms of the contract. The two to - sixteen hundred dollars. It appeared

gether showed what the contract was, by the affidavit of one M ., who for the

and there could be no valid objection defendant, and with the consent of the

where an oral contract has been made plaintiffs, endeavored to find a pur.

to prove that its principal terms were chaser for the premises at private sale ,

written down and a memorandum made that George W . Pell had agreed to

of them and read at the time. take the property and pay the sum of

Judgment oï General Term , affirin - twenty -one thousand five hundred dol

ing judgment on report of referee , af lars for it, and that he was still willing

firmed . to pay that amount, and that he was pre

Opinion by Miller, J. vented from attending the sale by the

mistaken assurance given him that the

RESALE OF MORTGAGED property would be sold at private sale.

PREMISES. On the morning of the sale the de

N . Y . SUPREME Court. GEN'L TERM, fendant, Cudlipp, states that he inform

First DEPARTMENT. ed Mr. Cohen , one of the plaintiffs,

John D . Phillips and another and who was present when it was made, of

Amos F . Eno, respts., v. Reuben H .
v Reuben the offer made by Mr. Pell, and he

Cudlipp, impld, & c., applt.
swears that the plaintiffs' attorney, B .,

then replied that it would be better to

Decided May 1, 1876 .
let the property be sold , let Cohen buy

A re-sale of premises, under a decree of it in , and, “ we could then carry out any

foreclosure will be directed upon

equitable terms when the first sale is
com equitable arrangement afterwards."

made in such manner as to prevent | And that trusting to that understand

a fair competition, or where for any ing he took no further interest in the

cause it would be inequitable to per - matter ,and supposed the property was

mit the sale to stand .
struck off to Cohen .

An order denying application for a re

sale of mortgaged premises affects a
The affidavit of Scott shows that the

“ substantial right” as same has been defendant understood that to be the ar

construed, and is appealable to the rangement, and that no further atten

General Term , although involving the tion was given to the sale for that rea

exercise of discretion .
son .

Appeal from order denying motion
Some of the foregoing statements

foi a re-sale ofmortgaged premises. I
were modified and changed by counter

Appellant was the owner of the
depositions, but from such depositions

equity of redemption in premiscs sold :
it appears that there was great wantof

under a judgment recovered January
ary confidence by the person making them

7th , 1876 , in an action to foreclose a
Toreclose à as to what was said on the morning of

mortgage. The premises cost the de- the sale, and there were various cir

fendant about the sum of fifty thousand cumstances in them to support the fore
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ope
Proje

OPB

going statement of the occurrence as by the purchaser within ten days after

the correct one. notice of this decision , and the adjnst.

N . B . Hoxie, for applt. ment of such costs and expenses, and in

Henry Day, for respt. .
case such payınent shall not be so

inade, then the motion should be de
Held , That while the mere pros

nied with $ 10 costs.
pect that the property upon a re-sale

Opinion by Daniels, J.; Davis, P . J.
would bring a larger price is not suffi

and Brady J., concurring.
cient to order a resale, although it as an

important circumstance, yet the facts
DIVORCE.

shown here present a case of surprise

on the part of the defendant produced
PHILADELPHIA COMMON PLEAS.

at least by a failure on the part of the Sowers v . Sowers.

plaintiff' s attorney to express himself in Decided June 10, 1876.

such a manner and with sufficient clear ! Where a husband writes a letter to an

ness, as to avoid misunderstanding as to absent wife, who is residing with her

what was designed to be done with the parents, that he will not receive her ,

and she does not return, and try to ob
property at the sale .

tain admission , it is not such a turn

Under the rule sustained by the au
ing out of doors as will entitle her

thorities defendants should be relieved to a divorce.

in order to secure fair dealing and pro This is a proceedirig for divorce, a

mote what the facts show to be justand mensa et thoro ; it is instituted by the

right in the disposition of this property. wife , Josephine G . Sowers, by her next

The misunderstanding can be corrected friend , against her husband, William

in no other way. Duncan v. Dodd, 2 H . Sowers, to wiiom she was married

Paige 99 ; Brown v. Frost, 10 Id ., 243 ; at Georgetown, in the District of Co .

25 How . 403, 406-7 ; King v . Platt, 37 lumbia , on the 19th of May, 1870, and

N . Y . 155.
who immediately after her marriage re

Held further, That the order made moved to Germantown, the residence

affected a substantial right, as that ofher husband,where,as man and wife ,

phrase has in all the later cases been Mr. and Mrs. Sowers continued to re

construed by this court and the Court side until the 24th of December, 1873.

of Appeals. And an appeal from it Mrs. Sowers testifies that on that day

could be taken to the General Term , she went from Germantown to George

even though it depended upon the ex- town, to make a visit to her frier.ds,

ercise of discretion . That circum and that she has never returned to her

stance only prevents an appeal to the home in Germantown.

Court of Appeals. It dies no affect . The reasons for remaining separate

the power and jurisdiction of this court. from her husband are, that the respond

The order should be reversed with $ 10 ent turned her out of doors, and that he

costs and uisburseinents, and an order offered such indignities to her per:on as

entered directing a re-sale of the prem - to render her condition intolerable and

ises on payment by the defendant o ! life burdensome; thereby forcing her

the costs of opposing the motion and to withdraw from his house and family.

the costs and expenses of the sale al. Tie answer of the respondent ex

ready had, with interest on the deposit pressly denies both allegations ; a large
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amountof testimony has been taken in Mr. Sowers, which , if correctly stated ,

support on the one hand, and in denial accounts satisfactorily for his failure to

on the other , upon the vital questions meet Mrs. Sowers, in accordance with

which are presented by the libel and his u :nal liabit on such occasions.

the answer.
| The most serious and important of

Under the second'head of legal justi- all the charres under this head, which

fication in separating herself from
► her are made by the wife against her hus

her are mad

hinsband, the libellant charges against band, grew out of his letter to her of
him , that he insulted her by false , February 3d. 1874, and his retusal to

slandolir's and opprobriolis epithets. contribute meansof' support to his wife
That lie at various times and for long and child . Mrs. Sowers had been ab

periods of time refused to speak to her ; ' sent from her home from the 24th of

that when absent from him he neglected December, 1873, on a visit to George

to write to her. That he neglected to town. On January 1st, 1874 , she in

meet her at the depot on one occasion formed her husband by letter of her

on her return from a visit to George intention to return to him on the 5th of

t he addressed insulting thatmonth . The material portions of

letters to her ; and that he has neglected respondent's letterbegins with the third

her since she has become a mother , in pain paragraph , in which he writes : “ I

refusing to receive her into his honse, sh
his honse, shall not receive you. You left my

and in not contributing means for the bed and board without my permission .
support of herself and her child . The You have da ly and hourly insultedme,

child was born at Greorgetown , after the and tre: ted me with the utmost con
libellant last left the home of her hus-i tempt. By the laws of my State I can

band on the 24th of December, 1874, not refuse you admittance. * * *

and has never been seen by the respond - | Your family have played an infamous

ent.
part in this business, and I suppose they

On her retrirn from Georgetown de are satisfied , when they are able t ,
tendant neglected to meet her at the keep you six weeks in the hands of

Germantown Junction , several miles / rour old lovers.”

from her home. Smarting under the

To this letter Mrs. Sowers did not
irritation of the seeming neglect, in

reply , but her brother wrote to the res
stead of going to her home, after so . "

long an absence from it, and seeking an !
pondent immediately on the receipt of

explanation from her husband, if one
it, saying : “ She will now remain with

those who know how to appreciate
was required, for this omission of an

accustomed attention on his part, she he
her,” and asking that her individual

turned away from her home. when al- property, (lo‘hing , & c ., shiorild be sent

inost at its door, and sought the protec
her. The decision of Mrs. Sowers to

tion of acquaintances in the city , send
remain in Georgetown is pla ed by her

ing no word , until the next morning ,
brother on the ground of a refusal of

Mr. Sowers to icceive his wife into his
where she was, though she knew her

return was expected that evening, the
house . From that timeall direct com

testimony showing that preparation bad munication between the libellant and

been made for her reception . This is the respondent ceased . She did not

aside from the explanation given by write to him informing him of the
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birth of of their child , though her physi- ent have placed such opposing interpre

cian did ; and the respondent asserts, tations. If the conduct of the respond

and makes it one of his causes of com
ent is to be judged by the letter of the

plaint, that when she left him , on the
5th day of February, it falls very far

24th of December, he did not known
below the facts proved in the case of

that she expected to become a mother,' M
May v .May. We have the oath of the

asserting that she had kept from him
respondent in support of the allegation

all knowlege of her situation. This as
that no more was meant by the expres

sertion of the respondentwas denied by
sion than that he would not meet her

the libellant, and in connection with
at the junction as he had done on all

this denial she charged against her hus.
prior occasions, except the one to which

band, as an act of cruelty , that he had
we have referred, and that all accus

made no inquiries about her or
tomed privileges in the home of his

her child . In her testimony she says :
mother, which was his home also , were

“ He has never contributed one reserved for his wife ; that her room

penny towards the support of either of
was prepared for her reception , and had

us - he has never visited either of us."
been kept awaiting her return ever

Allison , J. - In May v. May, 12 P . since. Whether this is a correct ex

F . S . 206, in support of the demand of planation of the declaration that he

the libellant in this case, the question would not receive his wife , wehave no

of actual turning out of doors was not means of determining, except the oatlı

raised. The husband's proposition was of the respondent, and the qualifying

to allow his wife to return to his house statement in the letter, that “ by the

and occupy a small sleeping room , have laws of my State I cannot refuse you

the care of her children and eat at his admittance.” The libellant, placing

table, but on the condition , that she her own construction on this letter, has

was denied all control of the house, thought proper to rest upon that con

was required to take a position in the struction , and to remain in Georgetown

family subordinate to a servant who separate and apart from the respondent.

had treated her unkindly . This in con Wehave no case in Pennsylvania, in

nection with proof that he whipped her which the suit of the wife was main

with a cow -hide , treated her with cruel. tained on the ground that she was turn

ty and neglect in her confinement, in - ed out of doors,where it was not shown

flicted personal violence, which was that the wife was ejected by force , or

evidenced by her screams and the marks was compelled to leave because of a

upon her person , was all submitted to threat to employ it, and a reasonable

the jury upon the question of infliction apprehension that it would be used

of indignities to the person which just- against her ; or a refusal to receive her

ified the wife in withdrawing from the upon demand that she should be taken

family of her husband . These facts into her husband's home as as a wife :

make out a case widely different from or an emphatic refusal to allow her to

that of the libellant, who never mani- remain and “ behave herself as a good

fested a desire to return to herhusband, wife ought to do.” Or lastly,where the

nor has she askel an explanation of the facts did not show a justification on the

letter upon which libellant and respond part of the wife, in withdrawing from
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the homeof her husband ; facts which This action was brought by the a linin .

would entitle her to a divorce in her istrators of W . D . F . to recover for his

suit against an offending husband services and for improvements and for

This case does not, in our judgment, value of property he bronght on the

come up to the requirements of the farm .

law on either ground on which the li- | A demand was made before action

bellant rests her suit ; we therefore re - for the property broughton the farm by

fuse to grant the divorce from bed and W
| W . D . F ., and defendant replied to the

D E

board for which she prays.
demand that if they could find any

property of W . D . F . on the farm they

could have it. The referee held this

AGREEMENT. DEMAND. demand bad and gave judgment for the

N . Y . SUPREME COURT.GENERAL TERM .
Topy defendant.

Fourth DEPARTMENT. A . B . Moore, for applts.

Fox et. al., adıninistrators, applts v. B . Bagley , for respt.

Fox, respt.
Held, That the death of W . D . F .

Decided June, 1876 . terminated the agreement, and his re

Under an agreement by a party, in presentatives could not recover for the

consideration of theuse and proceeds improvements put on by W . D . F ., or
of a farm and title to same on de- for his services while occupying farm .

cease of owner, to take care of owner a

and his family, & c ., the death of
fas it does not appear that the repairs

such party terminates agreement, and and improvements were put on the

his representatives cannot recover for farm at defendant's request, or that the

his time and labor as improvements, avails of the farm all went to defend

but they can for what he originally Lant.

brought on to the farm and its in

crease. That the demand for the property

In 1860 one W . D . F . entered into brought on to the farm by W . D . F . of

an agreement with defendant whereby
defendant was good . Defendant had

in consideration of the use and proceeds the power to deliver the property im

of a farm belonging to defendant and mediately, and his refusal to deliver the

the title to the same, and also to certain property, although he knew what it

personal property on decease of defend - was, was a conversion .

ant, W . D . F . was to run said farm and That plaintiff as the representative

take care of and support said defendant of W . D . F . was clearly entitled to

and family during his life . W . D . F . such property. That where property

entered into possession of said farm and
consists of several articles, it is custom

continued to occupy same under such ary to give a list when a demand is

agreement until 1870, when he died . made, but in cases like this it is often

At the time W . D . F . went into pos- impracticable to do so, and the party

session of said farm he brought on to in possession is the only one who can

the farm certain personal property of give a list or description of the proper

his own. While in possession certain ty. The demand in this case imposed

improvements and repairs were made. on defendant the duty either of deliv
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ering the property or taking the ground year from the making of the loan de

that the intestate owned none of the fendants paid thereo $ 2,500. In a

property in his possession, and he as- short time they applied to plaintiffs '

sumed the risk of being held guilty of agent to have the $ 2 ,500 reloaned to

converting such property if the person them on the same security, and it was

making the demand should be able to agreed between them and plaintiff's that

prove it belonged to the person in the money should be so reloaned and

whose behalf he made the demand . that plaintiffs should hold the mort

Judgment reversed . gage as a security for the full $5 ,000.

Opinion by Mullin , P . J. Plaintiffs' agent upon this reloan ex

acted $225, professedly for his princi.

pals, but it was really for himself.

Plaintiffs did not share it or know any

USURY. thing about that it was demander pro

fessedly for them . Evidence tended to

N . Y . Court of APPEALS.
show that plaintif's before it wa: given

Estevez et al., applts., v . Purdy et al., knew that the cent

respts. and the judge so found.

Decided June 20 , 1876 . Samuel Hand, for applts.

Where an agent, who is employed to Moses Ely , for respts.

effect a loan on bond and mortgage,

retains a part of such loan , upon
Held , That plaintiff; were not af

the pretense that a portion thereof is fected by the wrongful act of their

for his services an ! the balance a agent, as they did not expressly , impli.

bonus for his principals,without the edlythe edly or apparently authorize it, and as

knowledge of the principals, they not

receiving any portion of the part so
they did not consent to or participate

retained , the mortgage is not usu
in the extortion, but si :ply took a se

rious.
curity for the amount loaned , with law

Alger v . Gardner, 54 N . Y .,
ful interest, it was not usurious. 21 N .

distinguished and limited. Y ., 219 ; 32 Id ., 165 ; 3 Abh. Ct.Apps.

Dec. 43. That if plaintiffs had knowl

This action was brought for the fore
edge of the subsequent claim of a

closure of a mortgage made by dee bonus, it did not vitiate the original

fendants, Purdy and wife. The an
security , but that it did not appear that

swer set up as a defense usury. It
they knew that the allowance was ac

appeared that the money ($ 5,000 ) was
15 tually made or that any claim was

loaned by an agent of plaintiff 's, and
inade, save for the agent's services.

that he, in making the loan, without Alger v . Gardner, 54 N . Y ., 360 , dis

their knowledge or consent, took from
tinguished and limited.

defendants $500, upon the pretense that
was for his services and! Order of General Term reversing

the balance a bonus for his principals. judgment for plaintiffs reversed and

The agent was not authorized to loan judgment of Special Term affirmed .

themoney at a greater rate than seven Opinion by Earl, J.

per cent., and no part of the bonus was

received by plaintiffs. At the end of a

anat a portion tralance a agent,as
apparently a
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NEW YORK WEEKLY DIGEST. and convey his share to his issue. Two

of the children died before the testator,
Vol. 2.) MONDAY JULY 24, 1876 . [No. 24 .

without issue. The testator gave the

TRUSTS. EQUITABLE ACTION . trustees full power and authority du

N . Y . COURT OF APPEALS.
ring the continuance of such trusts to

sell any part of the property so held by

Bruner, respt., v. Meigs et al., trus
them . The will also provided that cer

tees, & c., applts. tain charges entered on the testator's

Decided April 4 , 1876 . books should be deducted from the

Where a testator devises his property shares of his children , respectively . In

to his executors as trustees , directing | 1872 , one of the children died , leaving

them to divide it in seven equal

parts, the income of one part to be
be a widow and issne. At the time of

vaid over to each " of his children the making of the agreement the

during their lives, and on the death grantor's estate had not been divided.

of any child , to convey his share to Jno. J. Macklin , for applts.

his issue, a valid several trust is !
| Osborn E. Bright, for respt.

created for each of testator 's chil
dren living at his death in one lleld , That a valid several trust was

seventh part of the estate, which created by the will for each of the tes

ceased with the life of the cestuis que tator's children living at his death, in

trust. one-seventh part of the estate ; that
Two of the children having died before

the testator, their shares went to the
the two-sevenths designed for the two

heirs, of testator and not to the exe children that died before the testa

cutors in trust. The shares vested upon his death went directly to his

immediately in those entitled in re - right heirs and did not go to the execu

mainder, and did not depend upon tors in trust ; that an estate was vested

thepower given the executors to trans-|

fer such shares,and the vesting could
7 in the executors during the continu

not be defeated or delayed by the ance of the trust, which ceased with

neglect or omissions of those vested the life of the cestuis que trust. 2

with the power. Keen, 664 ; 4 M . & C ., 460. That the

An agreement for the sale of a portion power to transfer the share of the estate

of the real estate having been made

by the trustees, a suit in equity to
to those entitled after the death of the

rescind the agreement can bemain - |cestui que trust for life did not con

tained as an action to recover money stitute a trust, but was merely a power

paid upon a consideration which had in trust,and could be executed as such ;

failed , the title not being such as the that the estate and interest.

purchaser was bound to accept.
entitled in remainder did not depend

This action was brought for a rescis- upon the execution of that power , and

sion and cancellation ofan agreement of the vesting of their estate conld neit:

sale of certain real estate made between be debe defeated nor delayed by the neglect

ne parties. It appeared that one P . or omission of those vested with the

devised his property to defendants, as power. 43 N . Y ., 303 ; Id ., 99.

trustees, directing that it should be di- That the direction in the will to

vided into seven equal parts, the income ascertain the advancements

of one part to be paid over to each of the same from the respective shares of

his children during their lives, and up - the children did not delay or defer the

on the death of any child , to transfer time at which the estate should be di
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vided into shares as directed, or con - necessary in the course of their admin

tinue or extend the trusts ; and that asaistration .

suit in equity to rescind an agreement . The petition sets forth that on the

for the sale of real estate by reason of | 18th of January, 1855, the appellant

a defect in the title or want of power applied to that court for the probate of

to sell in the vendors, the action could the alleged will ; and that by decree of

not be 'maintained, because plaintiff the Supreme Court of the State the al

had a perfect defense to any action 1: co will was recognized as the last

which might be brought to enforce the will and testament of the said Daniel

agreement, but it could be maintained Clark , and was ordered to be recorded

as an action to recover money paid and executed as such ; that this decree

upon a consideration that had failed , of probate was obtained ex parte , and

defendants' title not being such as by its terms authorized any person, at

plaintiff was bound to accept. any timne, who might desire to do so, to

Judgment of General Term , affirm - contest the will and its probate in a di

ing judgment in favor of plaintiff, af- rect action, or as a means of defence by

firmed . way of answer or exception, whenever

Opinion by Allen, J. the will should be setup as a muniment

of title ; that the appellant subsequent

REMOVAL OF CAUSE FROM Ily commenced several suits against the

STATE TO FEDERALCOURT.
petitioners in the Circuit Court of the

United States to recover sundry tracts
U . S . SUPREME COURT.

of land and properties of great value,

Gaines, plf in error , v. Fuentes, et. situated in the parish of Orleans and

al., defts. in error. (October, 1875.) elsewhere, in which they are interested,

A suit to annul a wili as a muniment setting up the alleged will as prubated

of title, and to limit the operation of as a muniment of title , and claiming

à decree admitting it to probate , in under
under the sameas instituted heir of the

all its essential elements is a suit for

equitable relief, and if it can be testator ; and that the petitioners are

maintained in a State court, may unable to contest the validity of the al

also be maintained by original pro - leged will so long as the decree of pro

cess in a Federal court, or removed bate remains unrecalled . The petition

thereto , where the parties are re82- lers then proceed to set forth the grounds

dents of different States.
upon which they ask for a revocation

In error in the Supreme Court of the the will and the recalling of the de

State of Louisiana.
cree of probate, these being substantial

This is an action in form to annul an li
nut an ly the falsity and insufficiency of the

alleged will of Daniel Clark , the father
er testimony upon which the will was ad

of the appellant, dated on the 13th of
niitted to probate, and the status of the

July , 1813, and to recall the decree of
appeliant, incapacitating her to inherit

the court by which itwas probated . It |
• It or take by last will from the decedent.

was brought in the Second District
A citation having been issued upon

Court for the parish of Orleans, which , the petition and served upon the appel

under the laws of Louisiana, is invested in
Louisiana, 18 invester lant, she applied in proper form , with a

with jurisdiction over the estate of de- tender of the necessary bond, for re

Geised persons, and of appointments 'moval of the cause to the Circuit Court
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of the United States for the District of her favor. Upon the hearing a decree

Louisiana, under the twelfth section of was entered annulling the will and re

the judiciary act of 1789, on the ground voking its probate . The SupremeCourt

that she was a citizen of New York and of the State having affirmed this de

the petitioners were citizens of Louisi- cree , the case was appealed to this

ana. The court denied the application , court.

for the alleged reason that, as the ap- Held , error : That if the Federal

pellant had made herself a party to the court had, by no previous act, jurisdic

proceedings in the court relative to the tion to pass upon and determine the

settlement of Clark 's succession by ap . controversy existingbetween the parties

pearing for the probate of the will, she in the Parish Court of Orleans, it was

could not now avoid the jurisdiction invested with the necessary jurisdiction

when the attempt wasmade to set aside by the act of 1867 itself, so soon as the

and annul the order of probate which case was transferred. In authorizing

she had obtained . The court, however, and requiring the transfer of cases in

went on to say in its opinion that the volving particular controversies , froin

Federal Court could not take jurisdic- a State court to a Federal court, the

tion of a controversy having for its ob- statute thereby clothed the latter court

ject the annulment of a decree proba. with all the authority essential for the

ting a will. complete adjudication of the controver

The appellant then applied for a re- sies, even though it should be admitted

moval of the action under the act of that that court could not have taken

March 20, 1867, on the ground that ori inal cognizance of the cases. The

from prejudice and local influence she language used in Smith v. Rines, cited

would not be able to obtain ins from the 2d of Sumner' s Reports, in

tice in the State court, accompanying support of the position that such cases

the application with the affidavit and are only liable to removal from the

bond required by the statute. This ap- State to the Circuit Court as might

plication was also denied, the courtſhave been brought before the Circuit

resting its decision on the alleged Court by original process, applied only

ground, that the federal tribunal could to the law as it then stood. No case

not take jurisdiction of the subject- could then be transferred from a State

matter of the controversy.
court to a Federal court on account of

the citizenship of the parties, which
Other parties having intervened , the

could not originally have been brought
applications were renewed and again

to the Circuit Court.

denied. An answer was then filed by
But the admission supposed is not

the appellant, denying generally the al.
required in this case. The suit in the

legations of the petition , except as to
parish court is not a proceeding to es

· the probate of the will, and interposing
tablish a will, but to annulit as a mun

a plea of prescription. Subsequently a
iment of title, and to limit the opera

further plea was filed to the effect that
tion of the decree admitting it to pro

the several matters alleged as to the
bate. It is, in all essential particulars,

status of the appellant had been thene a suit for equitable relief — to cancel an

subject of judicial enquiry in the Fed - instrument alleged to be void , and to

eral courts, and been there adjudged in restrain the enforcement of a decree al
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leged to have been obtained upon false and the revisory power over their adju .

and insufficient testimony. There are dications in the appellate courts. But

no separate Equity Courts in Louisiana, that such jurisdiction may be vested in

and suits for special relief, of the na- the State Courts of Equity by statute,

ture here sought, are not there desig - is there recognized, and that when so

nated suits in equity . But they are vested the Federal courts, sitting in the

none the less essentially such suits ; and States where such statutes exist, will

if by the law obtaining in the State, also entertain concurrent jurisdiction in

customary or statutory , they can be a case between proper parties.

maintained in a State court, whatever . There are, it is true, in several de.

designation that court may bear, we cisions of this court, expressions of

think theymay bemaintained by origin - opinion that the Federal courts have

al process in a Federal court, where the no probate jurisdiction, referring par

parties are on the one side citizens of ticularly to the establishment of wills,

Louisiana, and on the other citizens of and such is undoubtedly the case under

other States. the existing legislation of Congress.

Nor is there anything in the decisions The reason lies in the nature of the

of this court in the case of Gaines v . proceeding to probate a will as one in

New Orleans, reported in the 6th of rem , which does not necessarily involve

Wallace , or in the case of Broderick 's any controversy between parties ; in

will, reported in the 21st of Wallace , deed, in the majority of instances no

which militate against these views. In such controversy exists. In its initia

Gaines v. New Orleans this court only tion all persons are cited to appear,

held that the probate could not be col- whether of the State where the will is

laterally attacked , and that until re- offered or of other States. From its

voked it was conclusive of the exist- nature and from the want of parties, or

ence of the will and its contents. the fact that all the world are parties,

There is no intimation given that a di- the proceeding is not within the desig

rect action to annul the will and re - nation of cases at law or in equity be

strain a decree admitting it to probate tween parties of different States, of

might not be maintained in a Federal which the Federal courts have concur

as well as in a State court, if jurisdic- rent jurisdiction with the State courts

tion of the parties was once rightfully under the judiciary act. But when

obtained . ever a controversy in a suit between

In the case of Broderick 's will, the such parties arises respecting the valid

doctrine is approved, which is estab- ity or construction of a will, or the en

lished both in England and in this forcement of a decree admitting it to

country, that by the general jurisdic- probate, there is no more reason why

tion of Courts of Equity, inde pendent the Federal courts should not take ju

of statutes, a bill will not lie to setaside risdiction of the case than there is that

a will or its probate ; and whatever the they should not take jurisdiction of any

cause of the establishment of this doc- other controversy between the parties .

trine originally, there is ample reason But, as already observed , it is suffi

for its maintenance in this country, cient for the disposition of this case that

from the full jurisdiction over the sub - the statute of 1867, in authorizing a

ject of wills vested in the probate courts transfer of the cause to the Federal
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th

court, does, in our judgment, by that valuable consideration, gave to detend

fact, invest that court with all needed ant the privilege and right to run pipes

jurisdiction to adjudicate finally and over and through his land to conduct

settle the controversy involved . the water from such reservoir to de

It follows from the views thus ex- fendant's water tank. The pipes were

pressed that the judgmentof the Su- laid , the reservoir was built and used

preme Court of Louisiana must be re for some years. The pipes as first laid

versed, with directions to reverse the did not use all the water of the brook

judgment of the Parish Court of Or. In 1871, the defendant relaid the

leans, and to direct a transfer of the pipes and put down larger ones, which

cause from that court to the Circuit used up all the water of the brook iu

Court of the United States, pursuant to dry seasons. It was also shown that

the application of the appellant ; and it persons other than defendant were in

is so ordered. the habit of using the water from ce

Opinion by Field , J.; Waite, C. J ., fendant's tank.

and Bradley and Swayne, J. J., dis- Plaintiff was non suited.

senting
H . C. Kingsbury, for applt.

WATER COURSES. DEED. Lanning & Willets, for respt.

ESTOPPEL. Held , That the grant from Brown

N . Y . SUPREME Court. Gen'l Term . of the right to divert the water , not

Fourth DEPARTMENT. limiting the amount of water in any

Outhank, applt., v . The L . S. & M . way the grantee might take from the

S . R . R . Co., respt.
reservoir, it was the right of the

Decided June, 1876 .
grantee to take whatever quantity it

deemed necessary for its use. When,
A party having, for a valuable consid

eration , given another , the right to
however, the grantee constructed a res

run pipes over his land for the pur- ervoir and put down certain sized pipes

pose of conveying the water of a it thereby ascertained and limited the

brook , is estopped from questioning quantity it was entitled to take by

such other's right to such water. virtue of the grant.

But where a party lays certain sized

pipes and uses them for some time,I The plaintiff, although he sold the

hê cannot replace them by larger right to lay the pipes through his land ,
ones without being liable for dam - knowing the purpose for which they

ages for excess of water taken .
were to be used, was entitled to the

This action was brought for dam water left after defendants got their

ages for conversion of water and tres- supply , and he was entitled to damages

pass, & c . for the extra amount of water taken by
Plaintiff is owner of certain lands the new and larger pipes,

over which runs a small brook.
Whether others than defendant could

The land above him is owned by lo
ned by use water from the tank, qucere.

one B .

In 1863, B sold to defendant the
Non -suit set aside.

right to erect on his land a certain res- Opinion by Mullin , P . J.

ervoir, and to draw and use the water

of such brook . Plaintiff also, for a
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tent thind of business as the true the duty of a principe notify all

PARTNERSHIP . ACCOUNTING . Opinion by Mullin , P . J.; Smith and

N . Y . SUPREME Court. GENERAL TERM , Noxon, JJ., concurring.

FOURTH DEPARTMENT.

John McCall, respt. v ' Henry Heditch, PRINCIPAL AND AGENT.

αρρίt.
N . Y . COURT OF APPEALS.

Decided April, 1876.
Claflin et al., applts., v. Lenheim ,

In an accounting between partners it

is competent to show by witnesses do : respu.

ing the same kind of business as the Decided June 6 , 1876.
partners, the amount of business | It is the duty of a principal, when he

done by such partners and the profits terminates the agency , to notify all

arising therefrom , as against one of parties who have been in the habit of

the partners who kept the books of the dealing with the agent.

partnership in so careless a manner . The fact that dealings between the par

that a proper accounting cannot be
ties had been suspended for two

had from them .
years, and that on resuming them

The parties were partners in trade in the principal dealt directly with the

the business of butchering. The part parties, is not sufficient to constitute

ership being dissolved, this action was constructive notice of the revocation

commenced to obtain an accounting of the agency.

and the appointment of a receiver. This action was brought to recover

The referee to whom the issues were the price of certain goods alleged to

referred stated an account, wherein he have been sold by plaintiffs to defend

finds that the defendant is indebted to ant. It was proved that H ., defend

plaintiff' in the sum of $ 1,313.92. That ant's brother, had, for several years

the defendant kept the books and re - prior to July , 1867, conducted a store

ceived and disbursed the money, but at Meadville, Pa., in the name of de

kept the books in so careless a manner fendant, and had been in the habit of

that an account cannot be stated from purchasing goods of plaintiff for that

them . store. These purchases were made

Butchers doing business in the same in the name and on the credit of th :

city , who were occasionally in the shop defendant and the bills rendered to and

of the partners, were examined as to paid by him . Defendant conceded

the amount of business done by them that previous to a fire in that store in

as compared with that done by the co- July , 1867, H . was authorized to pur

partnership , and the profits per pound chase goods in his name, but that a ter

on the various kinds of meat purchased the fire he terminated such authority .

and sold. The purchases for which this action

From this data , thus furnished, and was brought were made by H ., for the

from the evidence of the partners them - Meadville store, in November and De.

selves, the referee has stated an accember, 1869, in the name of defend

count. ant. After the store was burned ,

D . C . Hyde, for respt. plaintiffs sued defendant and issued an

E . Webster , for applt. attachment against him for a bill then

Held , That from the evidence sub- due for. go
due for goods furnished the store.

mitted it cannot be assumed that the This claim and the costs of the pro

account of thereferee is not correct. ' ceedings were paid by the defendant in
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August, 1867, and defendant thereafter goods were not sufficient to constitute

suspended all dealings with plaintiffs constructive notice of the revocation of

until October, 1869, when he resurned the agency, and that the case should

thein and made purchases for a store have been submitted to the jury on y

he kept at Great Bend, Pa. Defend- upon the question of notice in fact, that

ant gave evidence tending to show it was defendant's duty when he termi

actual notice to plaintiffs of the revoca- nated the agency of II. to notify all

tion of the agency of H . after the fire parties who had been in the habit of

in July , 1867. They conceded that dealing with him as agent.

they had notice of the fire, but the evil Judgment of General Term , affirm

dence of notice of revocation of the ing judgment on verdict for defendant,

agency was controverted . The court reversed and new trial ordered .

submitted to the jury the question Opinion by Rapallo , J.

whether plaintiffs had notice of the re

vocation, but charged that if the jury LEASE. FRAUD.

concluded that the circumstances were | N . Y . SUPREME COURT. GEN . TERM .

such , independently of notice, that in FOURTH DEPARTMENT.

fair dealing plaintiffs should have in
Edick, applt. v. Dake, respt.

quired of defendant at Great Bend
Decided June, 1876 .

whether he continued the store at
Fraud in executing lease will vitiate it

Meadville, and whether H . was author
although party injured had friends

ized to buy goods in his name, that present who could read and who

would preclude a recovery , and further could examine lease.

that if the jury concluded that no no- Plaintiff, by parol, agreed to lease of

tice in fact was given , and that the cir- defendant a farm for one year, with

cumstances were such as to put plain - privilege of five if he did not sell it.

tiffs fairly upon inquiry as to whether Plaintiff, after this, went to defend

that business was continued by defend- ant's house with two friends, and the

ant, and H . was authorized to make the lease was read over by defendant and

purchases, that ended defendant's re - executed . Plaintiff after this carried

sponsibility . on to the farm some of his property.

A . J . Vanderpoel, for applts.
Defendant soon after sold the farm and

A . G . Rice, for respt.
plaintiff was told he could not have the

farin . On examining the lease plaintiff

Held , That the court properly sub
found that it contained a clause that the

mitted to the jury the question whether lease| lease was for five years, reserving to de

plaintiffs had notice of the revocation fen
fendant the right to sell the farm , or

of the agency, but that the question
any portion of it, at any time,by al.ow

whether circumstances which were un
ing plaintiff to harvest the crop he may

disputed were sufficient to put a party
|have planted . Plaintiff proved by two

on inquiry and thus charge him with
witnesses, who were present when the

constructive notice was not for the jury,
lease was execiited , that defendant read

but for the court. 24 N Y ., 550 ; 17
the lease over but read it as parol agree

Pick , 91 ; 29 N . Y ., 220.
ment was, and not as it really was.

Also held , That the circumstances That defendant offered to let plaintiff

existing at the time of the sale of the read it but he replied he could not read,
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but it was not offered to the others pres- Certiorari to the respondent, a Jus

ent.
|tice of the third District Court in the

This action was brought for damages City of New York, to review summary

for the fraud. Plaintiff yot judgment proceedings by which the tenants W . &

before the Justice, it was reversed in W . and the undertenant Charles Mor

County Court, and appealed here . daunt were removed from the premises

0 . & E . C . Olney, for applt . No. 109 Washington Street, New York

Geo. W . Daggett, for respt. City , by a warrant issued by the afore

Held , That this was a clear case of sand justice.

fraud, and the evidence should have | The summons was served upon the

been submitted to the jury in the coun tenants and undertenant by leaving a

ty court. Defendant knew that the true copy thereof at their place of busi

contract of the lease did not contain the ness, No. 109 Washington Street, with

provisions which he read as being con - a person of mature age, whose name

tained therein , and as he represented the deponent was not able to ascertain ,

were contained in it. He knew plain and who at the time of the service, was

tiff could not read, and that he relied on and employed on the premises, the

on his ( plaintiff' s) reading of it, and it tenants and undertenant being at the

is no answer to this charge of fraud time absent from the said place of

that he might have had the friends who busines.

were with him read it to him . | E . H . Benn, for relator.

This is not a case where a party is not Geo. W . Niles, landlord, and coun

allowed to rely on the representations sel in person .

of the other party .

Judginent reversed .
Held , This service was entirely insuf

Opinion by Mullin , P . J. ficient under the act of 1868 (Laws

1868, Chap. 828).

SUMMARY PROCEEDINGS. To make the service of a summons

N . Y . SUPREME COURT. GENERAL TERM . upon a person employed on the premi

FIRST DEPARTMENT.
ses valid within the law governing the

The People, ex rel. CharlesMordaunt
subject, it is necessary to prove :

v . James W . Fowler, Justice , & c . 1. That the tenant could not be

Decided 1876 . found, so that personal service could be

made.
In summary proceedings to remove ten

2 . That he was absent from his place
ants a service of the summons upon

the tenants and undertenants by of residence.

leaving a copy thereof at their place 3 . That no person of mature age

of business with a person of mature resided at his place of residence .

age, and who at the time of the ser
11 4 . Or that his place of residence was

vice was on and employed on the

premises, is insufficient.
not in the city.

And where an objection to the regular 5. That no one resided on the de

ity of the service is made prelimi- mised premises.

narily , which is overruled and ec- 6 . That the tenant could not be

ception taken , by subsequently offer - I found on the demised premises.

ing evidence the tenants do notwaive

the defect in the service of the sumww7 . That the person on whom it was

mons. served was not merely employed on the
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premises,but connected with the prem - This action was brought to recover

ises “ by employment in any business $ 500 damages for the conversion of

for which the premises were used .” chattels, stated to be worth $ 146.

None of these prerequisites were A verdict of $ 35 was rendered for

established . The service was not good the plaintiff. Both parties claimed to

and the justice acquired no jurisdiction. be entitled to costs. The clerk refused

Act of 1868, supra . i Hill, 512. to tax plaintiff's costs, but did adjustte

The counsel for Mordaunt objected defendant's under objection from plain

preliminarily to the sufficiency of the titl’s counsel. A motion was made at

affidavit of the service of the summons. Special Term for an order setting aside

The objection was overruled and the the taxation of costs in favorof defend

counsel excepted .
| ant, and directing the clerk to adjust

The respondent urges that by the costs in favor of plaintiff, which motion

appearance of the tenant and under was denied, and on appeal to the Gen

tenant the irregularity , if any, was eral Term the order denying judgment

waived .
was aflirmed .

Held , This view is erroneous. It Estes & Barnard , for applts.

is not sustained by authority, and can J. I. Perry, for respt.

not rest on principle . The question of
| lield , no error. That by the provis

U

jurisdiction is open to examination atlions of $ 305 of the Code, defendant

all stages of a controversy, unless was entitled to costs ; that the cause of

waived, which does not always follow action was of the class within the juris

from an appearance when the objection diction of a justice of the peace (Code

is taken ,overruled and exception noted . $ 23 ) ; that plaintiffs could not, by an

The proceedings were erroneous and
excessive claim of damages, oust a jus

the result must be reversed and restitu | tice of the peace of jurisdiction and

tion ordered with costs. thereby entitle themselves to full costs in

Opinion by Brady, J.; Davis, P . J., |a higher court upon recovery of a nom

and Daniels, J ., concurring. inal sum .

That the verdict was conclusiveas to

COSTS.

the amount in controversy and in de

termining whether a justice of the

N . Y . COURT OF APPEALS. peace would have had jurisdiction, and

Powers et al., applts. v. Gross, respt. as affecting the question of costs.

Decided June 13, 1876. Order affirmed.

In an action to recover damages for Opinion by Allen , J.

the conversion of chattels, where

plaintiff claimed $ 500 and recovered PRINCIPAL AND AGENT.
$ 35 , defendunt is entitled to costs .
Plaintiff cannot by an ercessive SUPREME COURT OF PENNSYLVANIA.

claim oust a justice of the peace of Wray, pltf. in error v . Evans, deft.

iurisdiction and thereby entitle him - l in error .

self to costs. The verdict is conclu
Decided Jnn . 6 , 1876.

sive as to the amount in controversy

and in determining whether a jus- The immediate employer of the agent

tice of the peace would have juris- or servant who cúuses the injury, is

diction .
alone responsible for such injury; to
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him alone the rule of respondeat su jury ; to him alone the rule of respond

perior applies, and there cannotbe eat superior applies, and there cannot

two superiors severally responsible . be two superiors severally responsible.

Error to the Court of Common Pleas Also held , That the doctrine of res

No 2, Alleghany County.
pondeat superior has no applicability

By agreement between the Pitts - to the defendant in this case. As long

burgh Gas Company and James T . as Davis continued to progress with the

Wray, the latter undertook to dig a /work , in a manner satisfactory to the

trench, in which to lay the gas pipes of engineer of the gas company, Wray had

said coinpany , in Gas street and Sec- no more power over the work than an

ond avenue, froin the works of said entire stranger. Had he volunteered

company to the gas holder, in the 1łth advice as to the care necessary to pre

Ward of the city of Pittsburgh . This serve the public from danger, it would

work was to be done under the super have been to no purpose, as he had no

vision of the company's engineer. power to enforce it. The matter was

It was also part of the contract, that out of his hands; he could not assume

should Wray, at any time, neglect or the control of the work until the sub

refuse to supply a sufficiency ofmate - contract should be forfeited by non -per

rial or workmen to properly execute the formance.

work , the company might furnish the Again , beyond controversy , Davis

same, after giving three days notice, was, in this case , liable for the negli

and charge the same over to Wray. gence of his employees in the prosecu

By a sub-contract similar in its terms, tion of the work ; hence, to charge this

except that if the work was not done negligence over to Wray is to make two

to the satisfaction of the gas company's superiors severally liable for the same

engineer, the contract was to be for- injury or misfeasance. This, however,

feited on two days notice,Wray passed violates the rule already referred to,

the job to Michael.Davis . Each of the which negatives such a proposition .

contracts contained a covenant that the Judgment reversed , and a venire fa

contractor should be responsible for all cas de novo awarded .

losses, damages, fires, and recoveries Opinion by Gordon , J.

thatmight happen or be had by reason

of the carrying on of sai' work, arising
TOWN BONDS. BONA FIDE

through negligence, mistake or other
HOLDER .

wise.

In execution of his contract with U . S . Circuit COURT - NORTHERN DIs

Wray, Davis proceeded to dig the
TRICT OF NEW YORK.

trench along Second avenue, into Manassah Bailey v. The Town of

which , on the night of October 9th , Lansing.

1873, the plaintiff fell and broke his Where a county judge hasdecided that

lig. The evidence shows that Davis town bonds shall be issued for rail

employed and supervised the hands who road purposes, and appointed com

did this work, and that Wray had no missioners for that purpose, and a

control whatever over them . certioruri is granted to review his

· Held, That the immediate employer decision , and the commissioners af .

of the agent or servant, who causes the terwards issue the bonds to the rail

injury, is alone responsible for such in road company, both parties having
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knowledge of the certiorari, the rail- Supreme Court reversed the judgment.

road company acquires no title to This reversal, in legal effect, vacated

the bonds which they can enforce the entire proceedings taken before the

against the town.
An innocent purchaser of such bonds county judge. The certiorari was the

would acquire the rigħts of a bona common law writ. After it was issued

fide holder of commercial paper and and notice thereof given to the com

could recover, but the burden of missioners, and before the commission

proof 28 upon him to show that he 18 ers had taken the oath of office re
a purchaser in good faith and for

value ; he cannot rely upon the pre- qui
' . quired by law preliminarily to entering

sumption derived from his posses- upon the duties of their trust, they ex

sion of the coupons before they be- ecuted and delivered the bonds to the

camedue. railroad company, the latter having full

The facts of the case appear in the notice of the certiorari, and giving the

opinion . commissioners a bond of indemnity.

Wallace, J. This action is brought It does not appear how plaintiff ac

upon interest coupons originally at- quired title to the coupons in suit, but

tached to bonds issued in aid of the does appear that they were in his pos

Cayuga Lake Railroad Company by session before they fell due. It does

commissioners appointed for that pur- not appear whether or not he ever

pose by the county judge of Tompkins owned the bonds to which the coupons

County, under the provisions of the were originally attached . Upon these

bonding acts of 1870 and 1871 of the facts, I do not think the plaintiff is en

State of New York . titled to recover. The bonds were

These acts authorize the county judge, originally negotiated between the com

upon the presentation of a petition by missioners and the railroad company in

the requisite number of the tax-payers violation of good faith . The parties

of the county , to ascertain by judicial to the transaction were aware that pro

inquiry if the majority of the tax-pay- ceedings were perfding to annul the

ers in number and in taxable property authority of the commissioners to issue

desire the town to issue its bonds in the bonds. When the certiorari issued,

aid of the railroad, and it he ascertains the judgment and proceedings upon

such to be the case, he is to appoint which it was founded were removed to

three commissioners to execute and the Supreme Court, and all proceedings

issue bonds in behalf of the town and under the judgment which had not ac

invest them in the stock or bonds of the tually been put in motion were sus

railroad company. pended . The decisions of this State

· The county judge having entertained are uniform that upon the allowance of

the petition of the tax -payers and ta - a certiorari the effect of the judgment

ken proofs, adjudged that the bonds which it is taken to review , except in

should be issued, and appointed com - the single exception of an execution

inissioners for the purpose. Opposing already issued and in the process of

tax-payers contested the proceeding, being executed , is suspended as to all

and, pursuant to the statute, obtained a proceedings under it and as to all col

writ of certiorari for the review .of the lateral matters. The judgment is not

decision of the county judge by the even evidence in a case between the

Supreme Court. Upon review , the same parties. It is as completely sus
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title to tornen andeco

pended as though it had never been ATTORNEY'S COSTS. SETTLE.

rendered. Lannitz v. Dixon, 5 Land., MENT.

249 . N . Y . SUPREME Court. GENERAL TERM

Under these circumstances, the com Fourth DEPARTMENT.

missioners were no more justified in
| Coughlan , applt. v . The N . Y . C .

attempting to issue bonds in behalf of and II. R . R . R . Co., respt.

the town than they would have been
Decided June, 1876.

if their agency had been revoked ; and

the railroad company, having knowl |
A settlement made after suit is com

menced and withoutnotice to an at .
edge of the fact, acquired no title to

torney is not good , and the attorney

the bonds which they could enforce as may either prosecute the action or

against the town. The case is not sue the parties making such fraudu

analagous to that where property has lent settlement.

been sold under an execution upon al Plaintiff was injured on defendant's

indement subsequently reversed. I do road . After the injury an attorney

not intend to intimate that if the bonds called on him and offered to prosecute

had been issued by the commissioners the action against said Railroad Coin

after the certiorari, and came to the pany to judgment in consideration of

hands of an innocent purchaser, the receiving one-half the recovery, and the

latter would acqnire no title. Although attorney was to pay allthe expenses .

the authority of the commissioners to The action was commenced by the

act as agents of the town was sus service of a summons on a director of

pended , such a purchaser would acquire defendant. When the summons was

the rights of a bona fide holder of com - served , the director was notified of the

mercial paper, and could recover a claim of the attorney and the nature of

gainst the principal as though the au - it, and the General Superintendent of

thority once conferred upon the agent defendant was also notitied of the at

had never been revoked. But in such torney 's claim . After the summons

case it would be incumbent upon the was served and after this notice, de

plaintiff' to show that he had purchased fendant settled with plaintiff for $ 1000 .

innocently , relying upon the ostensible . The attorney then prosecuted the ac

authority of the agent. Coddington v . tion , and in its answer defendants set

Bay., 20 John . 636. up the release of plaintiff, and offered

These views lead to the conclusion same in evidence on trial. The ref->

that when it appeared that the bonds eree , to who m the action was referred

were issued in fraud of the rights of found the release fra udulent and void

the defendant, the burden was cast as against the attorneys. That the at

upon the plaintiff to show that he was torneys had no notice of the settlement.

a purchaser in good faith and for value. That they had a written agreement

He could not rest upon the presumption with plaintiff to prosecute said action

derivıd from his possession of the cou - and pay expenses. That plaintiff sus

pons before they became due. Regers tained damages by reason of the acci

v . Morton , 12 Wend., 484 ; Smith v . dent to the extent of $ 1000.

Sac County , 11 Wall., 139. The plaintiff appeals.

Judgment is ordered for the defend Strong & Goodyear, for applt.

ant Lanning & Willetts, for respt.
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Held , That although generally an QUO WARRANTO . POWER OF

attorney has no lien for his costs until LEGISLATURE.

the recovery of a judgment or verdict,| N . Y . Court OF APPEALS.

the court will protect the attorney The People, applts. v. Flanagan, re

against a fraudulent or collusive settle - spt.

ment between his client and the ad - Decided May 23, 1876 .

verse party , by setting asideany release The People having, through their con

that may have been given, or where the stitutional agents ratified an election

right to costs has not become complete | atwhich a judicial officer is elected ,
at which a judicialoicer ?

by reason of there being no recovery |
it is not competent for them to ques

tion it by quo warranto.
entitling the attorney to his costs, the It is competent for the legislature, as

attorney will be permitted to proceed between the people and one elected to

in the action as if no release had been office, to construe its own act, and to

given , until the costs are collected . waive any irregularity in holding the

election and thus confirm the title .
That if the fraudulent release is given

This was an action in the nature of
on the fraudulent settlementmade be- |

a quo warranto to test the title of de
fore verdict, and the case is one in

fendant to the office of Justice of the
which the damages in the case must be

Tenth Judicial District Court of the
ascertained before the right of the at

City of New York, which district is
torney to costs is determined, the relief

composed of the three towns set off
he is entitled to is to prosecute the ac

from Westchester county and annexed
tion to judgment, or where that cannot

to the city of New York by chap.613
be done, to prosecute a new action

of the Laws of 1873, passed May 23,
against whoevermay be legally liable

( 1873.
to redress the wrong done him . That

" The 5th section declared what terri
the attorney is this case is allowed to go

tory should constitute the district, and
on with the action so far as is necessary

any that “ at the next general election ,”
to protect him .

there should be elected a justice of said

That the release having been set up district. Section 18 declared that the

in the answer, the referee was justified act should take effect January 1, 1874,

under the code in trying the question “ except as to such parts as are other

whether or not the samewas frandulent, wise provided for, and as to such parts

and anymatter constituting a defense it shall take effect at the time or times

to such part of theanswer was compe- lin this act specified.”

tent. I Defendant was elected at an election

That it was the duty of the referee , in 1873, at which the candidates for the

having found the release fraudulent, to office were put up and voted for. He

have complied with the request of the entered upon the discharge of his du

plaintiff' s attorney and ascertained the ties January 1 , 1874, and has continued

damages sustained by the plaintiff, and to discharge them since that time, and

to have given judgment against the de- there is no other claimant for the office .

fendant for one-half the amount there- In 1874 another act was passed,

of. Chap. 329 of the laws of 1874 ,

Judgment reversed . which re-enacted , with some amend

Opinion by Mullin , P . J. ments, said chapter 613, Lawsof 1873,
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and declared by the 18th section that Judgment ofGeneral Terın affirming

the several acts done and performed un - judgment for defendant on verdict, af.

der the act of 1873 were expressly confirmed.

firmed, and provided that the provisions Opinion by Church , Ch . J.

in that act as to acts to be done prior

to the passageof this act shall be con- PROMISSORY NOTE. EXCEP

strued as if this act had passed on the TIONS.

23d day of May, 1873.
N . Y . SUPREME COURT. GEN ’L TERM,

Plaintiffs claim that election was pre
FOURTH DEPARTMENT.

mature , and could not have taken place Lattimer et al., applts. v. Hill et al.,

until the general election in 1874 , and respts.

that the election was void because not . Decided June, 1876.

conducted according to the laws appli- If the charge of a judge is erroneous,

cable to the city of New York in re it is the duty of the court to grant

spect to registry , & c. a new trial, although neither the evi

dence nor the charge was excepted to .
Geo. H . Foster, for applts.

A party to a note may annex to such

Abel Crook & John Flanagan, for note any condition as to its delivery

respt. hemay deem proper .

Held , That it was to be assumed that Defendants are endorsers on a prom

the act of 1874 was intended to con - issory note .

firm such election , and to recognize, 80 At the time the note was endorsed it

far as the legislature could , the defend . was proved that one of the plaintiffs ask

ant as legally entitled to the office . Its ed defendants to endorse the note and

legal effectmay be regarded as a legis . said that they need have no fears of ever

lative construction of the act of 1873, being liable upon it, as they (plaintiffs)

both as to the time of holding the first would reserve out moneys going to the

election of District Justice and the in - maker, who was working for them , and

applicability of the registry acts of the would see that same was paid ; that

city of New York , and as a confirma- they could not, under the laws, take the

tion of the election, even if conducted note unless endorsed, & c .

irregularly . I No objection wasmade to the recep

Also held, That the people having, tion of this evidence.

through their constitutional agents rat- The court charged the jury that if

ified an election and recognized the title they believed the story of the transac

of defendant to the office, it was not tion at the time the note was endorsed

competent for them to question it by that plaintiffs were to hold it and not

quo warranto . to make defendants liable , but to charge

The legislature had full power to do the saine in an account to the makers,

this. People v. Bull, 46 N . Y ., 57, dis. & c., plaintiffs could not recover. The

tinguished. counsel for the endorsers did notexcept

It was competent for the legislature to this part of the charge, but seeks

as between the people and defendant to to take advantage of it now .

construe its own act and to waive any Defendants claimed, that by reason

irregularity in holding the election , and of this agreement of plaintiffs to pay

thus to confirm the title. the note out of money due the makers
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spts.

may, and
Neither a pornit in this

for certain work, & c., defendants were to mislead, the judgment must be re

prevented from filing a lien on the versed.

building which was being made. Opinion by Mullin , P . J.

'The court in referring to this subject

in his charge, says : SERVICE OF SUMMONS.

“ It is said on the part of defendants N . Y . COURT OF APPEALS.

that they were prevented , by reason of Person, applt. v. Markle et al., re

the agreement, to file a lien, & c., and if

they had they would have got their
Decided April 28, 1876.

pay ; and it is said that this may, and
probably does, account for their not fil. Neither a party nor a witness attend

ing a court in this State from a

ing a lien, had they not supposed that foreign State can be served with a

note had been accepted as so much summons, unless he loses his privi

money. You will consider all circum lege by remainingwithin the State an

stances which bear one way or the oth unreasonable length of time after the

er, and see what the contract proba
close of the trial.

bly was by which plaintiff took this This was an appeal from an order of

note." General Term affirming an order of

There was judgment fordefendant. Special Terın setting aside the service

J . W . & H . J. Dining, for applts. of a summons in this action . It ap

J. W . Sanford , for respts.
Ipeared that the summons was person

ally served at Elmira, in this State , on

Held , That although the evidence as
deefendant G ., who was a resident of

to the agreement under which the note
Pennsylvania, at the conclusion of a

was given and that portion of the
trial upon which he had been in at

charge in reference thereto ,was not ex
tendance in good faith as a witness.

cepted to , if the charge was erroneous
J. McGuire, for applt.

this court will order a new trial, as the
N . C . Moak , for respts.

failure to except did not injure plain
Held , That the service was properly

tiff.

That the party making a contract can
set aside ; that neither a party nor a

witness attending a court in this State
annex to its delivery such conditions as

from a foreign State can be served with
he may deem proper, and if such con

a summons unless he loses his privi
ditions are not performed he will be

lege by remaining within the State an
discharged therefrom .

unreasonable length of time after the
That there is ground to apprehend , dose of the trial. 2 J . R . 292 : 3 Cow .

that from the judge's charge as to the
|381 ; 1 Wend . 292 ; 3 Duer, 622 ; 23

mechanic's lien , & c., the jury under
How . 331.

stood the judge to instruct them that
Order affirmed .

if the plaintiffs' conduct in reference to
Opinion by Allen , J .

the note had any influence in inducing

the endorsers to omit to file a mechanics

lien and thus secure the payment of the CONDITIONAL SALES. AMEND

note, they might find for the defend MENTS.

ants , and as such an instruction would N . Y . SUPREME Court. GENERAL TERM .

be wholly unauthorized and calculated ! Fourru DEPARTMENT.
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Daniel J. Cushman, applt. v. Eli B . On the 7th day of May, 1874, Mrs.

Jewell, respt. K . paid on said note $ 5 , $ 5 on the first

Decided April, 1876. day of June , and on the first day of

In cases of conditional sales where they
July $ 5.

so.

title is to vest in the purchaser upon On or about the 25th of July, 1874 ,

payment of the price, the purchaser plaintiff bought of Mrs. K . the said

may perfect his title to the property machine, and on the first of August fol.

at any time by tender of the price , lowing it was taken from the Plain

although it is payable by installinents
and they are not due. If the debt by defendant.

was payable with interest, the pur- ! Plaintiffmade a demand for the ma

chaser must pay interest until the chine which was refused .

maturity of the debt.
| On the first of August Mrs. K .went

An amendment to a complaint striking to defendant's house and tendered to

out a waiver of a tort will not be defendant the $ 5 , being the installineut

allowed .

| falling due on the first of August, and
This action was brought before a also $ 5 .56 , being the installment not

justice of the peace who rendered judg- paid in April and interest thereon

ment in favor of the plaintiff.
The defendant refused to receive it,

On appeal to the County Court the and Mrs. K . retained the money for

judgmentwas reversed . The plaintiff'
him .

appeals to this court. The evidence
S. J. Barrows, for applt.

shows that the defendant sold to Mrs.

Ball & Searles , for respt.
K . a sewing machine for $ 25 , payable

in monthly instalments, with interest,
lled, That under the contract be

and took her note containing the follow .
tween Mrs. K . and the defendant, evi

ing clauses and conditions, viz.:
denced by the paper called a receipt,

“ It is expressly understood thać the Mrs.
Mrs. K . had no title to the machine

said E . B . Jewell neither parts with wh
th when she sold it to or exchanged with

por do I assign any title to said ma- plaintiin,to said ma plaintiff, and could not, for thatreason,

chine until said note is fully paid , and convey any to him . The removal of

it is as expressly understood that I am themachine by plaintiff from Mrs. K 's.

not to remove said machine from my |house forfeited her right to the posses

present place of residence, Roine, N .
Y , without the consent of the said E . cessarily annul the sale to her. She

B Jewell » In case of defutin nav. I paid the balance due on the machine

ment, defendant was authorized to cn - before the defendant took possession ;

ter on the premises of Mrs. K . ani le- her title became perfect, and the plain

move said machine, and collect all reas. tiff acquired a valid title to it under his

onable charges for the use of the agreement with Mrs. K .

same. | The evidence does not make a case

Underneath the signature of Mrs. K . allowing plaintiff to waive the tort and

is the following : sue on contract ; that can only be done

“ I herein further agree that if I when the wrong-doer has sold or other

violate any part of the within I forfeit wise disposed, so that it may be as

all that has been paid on the within , or sumed he received the value of it in

may have been paid on the same.” |money or its equivalent.
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Opinion by Mullin , P . J.; Smith | 1875, why authority should not be

and Noxon , J. J ., concurring.
given to sell so much of the real estate

of the deceased as should be necessary

JURISDICTION . to pay his debts, was granted.

SURROGATE 's Court. NEW YORK Co . Service of this order together with

In the matter of the Estate of John publication wasmade, and on the 28th

B . Kelly , deceased . day of September in the same year

Decided June 13, 1876. an order wasmade by the then Surro

A petition of administrators to the gate reciting the petition for leave to

Surrogate for authority to sell real sell, the order to show cause , proof of
estate to pay debts, which omits “ to

state a description of all the real
service thereof, together with publica

estate of deceased , whether occupied tion , and that the Surrogate, on due

or not,and if occupied , the n imes of examination , being satisfied that the

the occupants," will not confer juris - administrators had fully complied with

diction on the Surrogate to grant the the provisions of the statute, that the

order to show cause.

If the requirements of the statutewhich
debts, for the purpose of satisfying

prescribes what such petition must which the application wasmade, were

state, may be disregarded in one due and owing, and not secured by

particular, it may be in all. judgment, or mortgage, & c ., stating the

Sections 1 , 2 and 3 of Chap . 82, Laws amount, and that the personal property

of 1850, and the amendments of
was insufficient for such payınent, and

Sec. 3 by Chap. 260, Laws of 1869,
and Char . 92. Laws 1872, do not the Surrogate, having inquired and

cure or obviate such omission . ascertained whether sufficient moneys

Said Sections 1 , 2 and 3 are not appli for that purpose could be raised by

cable to proceedings before the Surro . mortgage or lease, and it appearing

gate, and do not relieve him from

requiring strict conformity to the
that it could not, and that said admin

requirements of the Revised Statutes | 1strators bad executed a bond with

governing such proceedings. To ficient sureties, approved according to

hold otherwise would nullify Sec. 4 to the statute, which bond was filed, it

of sameact. That section prohibits was ordered that said administrators

the Surrogate from confirming a sell the premises described, prescribing
sule “ unless upon due examination

he shall be satisfied that the provis
provis- the credit to be given on the sale to

ions of the title of the Revised Stat- the purchaser, and that the administra

utes (governing such proceedings) tors file a return , & c .

have been complied with , as if this my

act had not been passed."
This order was signed by the then

This is an application for an order Surrogate, with a memorandum in pen

confirming the sale of certain real es
cil at the left of the signature , “ signed

tate , ordered to be sold under the pro
provisionally," which , it appears,meant

visions of the Revised Statutes, for the
or the subject to filing and approval of the

purposes of paying the debts on appli- pong
ts on apuli: bond, as is supposed, at all events the

cation of the administrators.
bond seems not then to have been

The petition was filed June 28th , given , but was afterwards, and on the

1875, on which day an order , requiring oth
|6th day of March, 1876 , presented at

all persons interested in said estate to the Surrogate's office and filed by the

show cause on the 18th day of August, Iclerk, but was not actually approved
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not

until May 25, 1876 , and was in the cate the 17th day of March, 1876 , was

penal sum of $ 3,000. not in fact granted by the late Surro

Subsequently, and on the 24th day gate, Van Schaick, but that he was

of May, 1876, a duplicate (substan. then absent from the city and never

tially ) of the order of sale above de returned alive .

scribed , bearing date the 17th day of On an examination of the records of

March , 1876 , was presented to the the office, no evidence appeared that

resent Surrogate for the purpose, as is the late Suriogate ever took proof of

supposed, of curing the defect, if any, anyany, any debts against the estate in question,

of the former order being signed before
prior to his order under the stat

execution, delivery and approval of the
ute, except such proof as was fur

bond, and the omission of Surrogate
nished by the petition in this matter,

Van Schaick to sign the latter order,
or that any such debt was ever adjudy

and was then signed by the present led valid or subsisting against said es

Surrogate. tate, or was entered in the Book of

On the 25th day of May, 1876, on Proceedings, or the vouchers Suppo

an affidavit setting forth the facts in ling the same filed pursuant to Section

respect to the signing of the first order, 13 ofigning of the first order, 13 of said statute.

and the delay in giving the bond,
Chas C . Egan , for Admrs.

and that such bond was delivered
Chas. M . Hall, for purchaser.

March 6 , 1876 , to the chief clerk , and

the omission of the late Surrogate to Calvin , Surrogate. Objection is ta

sign said order of sale of date of March |ken by the counsel for the purchaser

17th , and that such omission was by on the sale of the premises in question ,

inadvertence, together with an order among numerous others, that the late

that the order of sale aforesaid be sign Surrogate Hutchings did not obtain

ed loy the present Surrogate nunc pro jurisdiction of the parties, or the sub

tunc, was presented and signed for the ject matter afore:aiid, by reason of the

purpose of curing the defect or omis- defects of the petition , and second, be

sion referred to , it appearing that the cause of the non -adjudication of the

sale of the premises had been already claims against the estate, and their

made. non-entry in the Book of Records, and

It appears by the petition in this that the order of sale was defective

matter that it omits to state the descrip - because made before the execution ,

tion of all the real estate of which the filing and approval of the bond , and

intestate died seized , with the value of that the said order of sale , supposed to

the respective portions or lots, and have been made by Surrogate Van

whether occupied or not, and if occu - Schaick, was not in fact made by him ,

pied, the names of the occupants, in and therefore the order for signature

conformity to 2d Revised Statutes, 104 thereof nunc pro tunc, is invalid , and

Suction , 20 Statutes at Large. that the first signature by the present

It also appeared, by deposition, that Surrogate was not authorized by the

the recital in Surrogate Hutchings' or act of 1874, Chapter 9 , as not being a

der of sale , that the bond had been record of a will or proof or éxamina

given a cording to law was not true, tion taken before the predecessor of

and that the order of sale bearing the present Surrogate, or a record of

“ ge,
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letters testamentary, administration , or want of jurisdiction on the part of such

guardianship . Surrogate, except in the manner and

It is claimed by counsel for the peti- for the causes that the same could be

tioner, that it is the duty of the Surro- impeached or invalidated , if made pur

gate under Sec. 30, 2d Revised Stat- suant to the order of a court of original

utes, page 109, to confirm the report of general jurisdiction.

sale in this matter, because it appears . The second section provides that

to have been legally and fairly con - such sale shall not be invalidateil or

ducted , & c., but in order to determine impeached for any omission in any pe

under that section whether the sale tition for such sale , provided it shall

has been legally made, it becomes substantially show that an inventory

necessary primarily to enquire whether has been filed , and that there are debts

jurisdiction was obtained of the sub- which the personal estate is insufficient

ject matter and of the parties inter- to discharge, and that recourse is neces

ested by the petition and order to show sary to the real estate.

cause and the service thereof. The third section provides that such

It is clear that the petition does not sale shall not be invalidated by reason

conform to the 4th subdivision of Sec- of an irregularity in any matter or pro

tion 2 ,2d Revised Statutes, 104 . That ceeding after the presentation of any

section prescribes, as it seems to me, the petition , and the giving notice of the

facts that are necessary to be inserted order to show cause , & c., and this pro

in order to obtain jurisdiction : the vision is substantially preserved in the

language of the section is “ Petition several acts amending the 3d Section.

shall set forth ,” and the omission of It is also claimed by said counsel that

any of its requireinents fails to secure Section 1 of Chapter 359 of the Laws

jurisdiction . of 1870, precludes the purchaser from

It cannot be denied that the petition objecting to the completion of his pur

in this matter was defective in the par- chase because he has not appealed, or

ticulars above referred to , and if the taken proceedings to set aside, open ,

requirements of the Statute, prescribing vacate, or modify the proceedings in

what the petition shall contain , may be this matter, and several authorities are

disregarded in one particular, it may cited to sustain this view .

be in all, but it is urged by the peti- The case of Forbes v . Halsey is cited

tioner's counsel that under the act of as authority for the doctrine that no

1850, Chapter 82, Sections 1, 2 and 3 sale shall be invalidated by reason of

and the amendments of Section 3 by any irregularity occurring after the

Chapter 260 of the Laws of 1869, and presentation of the petition, but that

92 of the Laws of 1872, the objections was a case of ejectment, and clearly

referred to are cured . . within the provision of the act of 1850.

By section 1 of the act of 1850, it is The learned counsel has evidently

provided that the title of any purchaser failed to appreciate the object of that

at any such sale, made in good faith , act, when he seeks to make sections 1,

shall not be impeached or invalidated 2 and 3 of that act applicable to pro

by reason of any omission , error, defect ceedings before the Surrogate,and gives

or irregularity of the proceeding before no furce to section 4 , which seems to be

the Surrogate , or by any allegation of the only section affecting the Surrogate,
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and one which specifically provides that make the order of sale, it is not perhaps

he shall not confirm any such sale , un - necessary that I should consider the

less, upon due examination, he shall be other questions involved in this matter,

satisfied that the provisions of said title but it may be proper to state that after

have been complied with, as if this act the Surrogate acquires jurisdiction , any

had not been passed, showing conclus- other proceedings required by the sta

ivey that the act in question was not tute, that may have been omitted in

intended to relieve the Surrogate from the progress of the proceedings, might

strict conformity to the Revised Stat- be supplied by being taken nunc pro

utes, but only to throw such guard tunc, such as the proof and adjudication

around the purchaser, by presumptions of claims, the entry of the order for

of regularity , after the Surrogate has sale, the execution and approval of the

acted . bond, as this court possesses the sameau

I think the act of 1870, in its 1st thority as other tribunals to remedy and

section , does not contemplate any limi- correct errors or mistakes in the course

tation of the strictrequirement of the of proceedings, in cases where jurisdic

Revised Statutes in conducting such tion has been regularly acquired.

proceedings, and are not applicable to See Farrington v. King, above cited ,

such proceedings pending before that at page 191.

officer ; otherwise it would nullify the For the defective character of the

4th section of the act of 1850. I am petition in this matter, the motion to

therefore of the opinion that the sever- confirm the sale must be denied.

al acts referred to do not relieve the

Surrogate from strict conformity to the CHARGING SEPARATE ESTATE.

Revised Statutes in respects to all the
N . Y . SUPREME Court.GENERAL TERM.

proceedings required by their provis

ions, and that it is my duty to recog.
First DEPARTMENT.

nize and act upon any objection of ir
of ir - ! John G . C . Todicker, respt. v . Mary

regularity as wellasof jurisdiction, on A . Cantrell, applt.

this hearing. Decided May 1, 1876 .

And as I am not satisfied that the Insertion in note of married woman ,

provisions of the Revised Statutes in after its execution , of words muk

respect to the sale and disposition ing it binding on her separate estate ,

of the real estate of the intestate if authorized by her , is valid .

have been complied with , I should rel Appeal from judgment entered on

fuse to confirin the report of sale. verdict of a jury.

Ackley v. Dygert, 33 Barb. 176 ; Far- | Defendant, who is a married woman ,

rington v. King, 1 Brad. 182 ; Wood v . applied to one of her tenants, cne

McChesney, 40 Barb. 417. Harms, for a loan, and he being unable

It is well settled upon authority that to furnish it, she asked him if he knew

any recitals of jurisdiction in any of any one who would , agreeing to pay

the orders of the former Surrogate him a bonus if he would get the loan

cannot affect the question of jurisdic for her.

tion. See Sidley i Waffle, 16 N . Y . He called upon plaintiff, who loaned

189. Having reached the conclusion the amount desired , $ 700 , taking de

that there is a defect of jurisdiction to fendant's notes therefor. These notes
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Harms endorsed at thetime ofmaking, ACCIDENTAL INSURANCE.

and was paid by defendant $ 45 as a bo- N . Y . Court OF APPEALS.

nus.

Shader , adm 'r, & c., applt., v . The .
When the notes were given , as al | Railway Passenger Assurance Co. of

leged by plaintiff, he said that hewould Hartfo

see his counsel, and if there was any
Decided June 20 , 1876.

change in their form necessary he would
Where a policy of accidental insurance

make it, to which defendant assented,
contains a provision that “ no claim

and thereafter was added : “ I hereby shall be made * * where the death

charge my separate estate with the pay or injury may have happened while

ment of the above." the insured was, or in consequence of

Defendant denied that she had au
his having been under the influence

of intoxicating drinks," and the in
thorized the change, and alleged that

sured , while in that state, was shot,

the bonus of $ 45 had been given plain Held , that the limitation related to

tiff, and that the notes were therefore his condition , not to the cause which

usurious. might produce his death .

Both the question of authority to
It was not essential to work a forfeit

ure that the injury or death shoula
inake the change and of usury were put

occur in consequence of the use of

to the jury, which rendered a verdict intoxicating liquors.

for plaintiff.
This action was brought upon an

Dan 'l T . Robertson , for respt. accidental insurance policy, which pro

II. H . Morange, for applt. vided that “ no claim shall be made

On appeal. under this policy where the death or

Held , That the question of defend injury may have happened while the

ant's having authorized the change insured was, or in consequence of his

was fairly put to the jury, and having been under the influence of in

they found for plaintiff. The authority toxicating drinks.” It appeared that

conferred by defendantand in theman - after receiving his insurance ticket, the

ner described, was abundant. The de- assured spent the day with one W .,and

sign was to make the notes valid instru- during the day he and W . drank from

ments against her as feme covert, and a bottle of champagne and a bottle or

this was plaintiff's right for the consid - Irish whiskey, but neither appeared

eration given . under the influence of liquor when

But if the notes had not been thus al. they sat down to dinner at five o'clock.

tered plaintiff could still have recovered Champagneand whiskey were putupon

as he proved that the loan wasmade the table , and both drank. Several

for the benetit of her separate estate. witnesses swore that the assured showed

The question of usury was given on by his manner and speech that he was

conflicting evidence to the jury, and under the influence of liquor. Others

they found against defendant, and the who saw him either shortly before or

proof showed that plaintiff received at the beginning of dinner thoughthim

none of the bonus, and that it was not not under the influence of liquor, if he

intended he should . had drank any. While at dinner, W .

Judgment attirmed. shot the insured , inflicting a wound of

Opinion by Brady J.; Davis, P . J ., which he died. The judge stated to

and Daniels, J. concurring. the jury, that the question was not sim
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ply whether the deceased was under Where detached coupons and interest

the influence of intoxicating liquors at warrants have been stolen , a bona

the time he was shot, but whether the
fide transfcree for value acquires a

valid title to the coupons, but not

injury occurred in consequence thereof,
to the interest warrants .

and was the natural and reasonable re- Coupons payable to bearer are promis

sult of his being in that condition , and sory notes and negotiable, and their

he charged, in substance, that if the
validity is not destroyed by being

injury happened in consequence of his
separated from the bonds. They are

entitled to the benefit of the days of
being under the influence of intoxi

grace allowable on bills and notes

cating liquiors, the plaintiff could not
ould not payable at a given time.

recover. Defendant's counsel requested Interest warrants of a railroad com

the court to charge that if, at the time pany are not within the provisions

the assured was slot, he was under the
of 1 R . S , 768 negotiable instru

ments as between third persons.
influence of intoxicating drinks, plain

tiff could not recover, and this was so
This action was brought against the

whether the influence of the liquor oc
I. B . & W . R . Co. to enforce the pay

casioned the discharge of the pistol or
ment of ten coupons of the said com

not. This was declined and exceptions
pany, and forty -seven interest warrants

of the D . U . B . & P . R . R . Co., each
taken .

J. B . Adams, for applt.
of which represented the semi-annual

interest due April 1, 1871, on a $ 1,000
Geo. F . Danforth, for respt.

bond. The present defendant, having

Held, That the proposition laid down
claimed tle interest, was substituted as

by the judge was erroneous, and he
defendant in place of the Railway Co.,

also erred in refusing to charge as re
the latter having paid the amount due

quested ; that the limitation in the
into court. The coupons proinised to

policy related to the condition of the
I pay the bearer $ 35 at a day and place

assured , not to the cause which might
named , for semi-annual interest on

produce his death ; that it was not es
|bond No. — The others were as

sential to work a forfeiture that the
follows : “ $ 35. Interest warrant for

injury or death should occur in conse
| thirty-five dollars, $ 35 , upon bond No.

quence of the use of intoxicating
- of D . U . B . & P . R . R . Co., pay

liqnors. Bradley v. Mut. B . L . Ins.
able in gold coin at the office of the

Co., 45 N . Y ., 222 , and Weltz v . Conn.
Farmers' L . & T . Co. in the City of

M . L . Ins.Co.,48 Id ., 34 , distinguished .
New York, April 1, 1871,” the num .

Judgment of General Term , revers
|ber of the bond to which they were

ing judgment for plaintiff on verdict
attached being inserted in each . It

and granting a new trial, affirmed . appeared that the coupons and i. terest

Opinion by Miller, J .
warrants were stolen from defendant

and were purchased by plaintiff, who

BONA FIDE HOLDER . COU
was a broker, in good faith , withont

PONS. INTEREST WARRANTS.
knowledge or notice that they had

N . Y . COURT OF APPEALS. been stolen , and that he paid full

Evertsen , respt., v . The National value therefor .

Bank of Newport, applt. Samuel Hand , for applt.

Decided April 18 , 1876. N . C . Moak , for respt.
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Held , That as to the couponsof the I. poel, applt., v. The Mayor, & c., respt.

B . & W . R . Co., they were promissory Decided July 6 , 1876.

notes and negotiable, and the rule of The records of proceedings in an assess

caveat emptor did not apply and plain - l ment cannot be reached by certiorari

tiff 's title to them was valid . 102 to the Mayor, & c., by one seeking to

Mass. 503 ; 29 N . Y ., 220. That their _ vacate the same.

validity was not destroyed by their
by their Proceedings to vacate should be taken

under the statute.

being separated from the bonds, nor

was the title of one purchasing them
Appeal from order denying applica

without the production of the bonds to
tion for certiorari.

which they referred, impaired . 21
The relator is the owner of certain

How . SU . S . ) 575 : 1 Wall, 175 : 20 Id ., property on 5th avenue, New York, on

583 . 25 N . Y . 496 : 57 .. 573 : 109 which an assessinent for repaving has

Mass., 88. Myers v . Y . & C . R . R . Co.,
been laid .

43 Me., 232 ; Jackson v. same, 48 Id., Desiring to vacate this for certain

147, disapproved.
|alleged irregularities, he applies as a

Also held , That the interest warrants preliminary step, for a writ of certio

of the D . U . B . & P . R . R . Co. were not rari directed to the Mayor, Aldermen

within the provisions of 1 R . S., 768, and Commonalty, requesting them to

negotiable instruments as between th rd certify and return all papers, & c ., rela

persons. They were neither promis - /ting to this assessment.

sory notes nor checks nor bills of ex A . G . Vanderpoel, for applt.

change. 1 Pars. on Bills, 33 ; 13 Mass., W . C . Whitney , for respt.

158 ; 1 H . BI., 569 ; 6 Wend., 637 ; 4 On appeal.

Id., 575 ; Smith v. Clark & Co ., 54
Held , That the irregularities com

Mo., 58, and McCoy v. Wash . Co., 31,
plained of by the relator are apparently

Wall. Jr., 381, distinguished ; and that
dehors the record , and the production

therefore plaintiff, althonigh a bona fide of the records of the proceedings con

transferee , acquired no title thereto .
· Icerning the assessment is not neces

Also held , That the coupons of the sary therefore to his case for aught

I . B . & W . R . Co., being promissory that appears.

notes they liad all the characteristics of
He complains only of irregularities

such instruments and were entitled to
which are the subject of proof, and

the berefit of the days of grace allow
which the proceedings referred to would

able on bills and notes payable at a
not necessarily disclose. The allow

given day or time.
ance of the writ of certiorari is not

Judgment of General Term , affirm

ing judgment for plaintiff on report of
always a matter of right, and in the

referee , reversed and new trial granted.
exercise of a sound discretion should be

Opinion by Allen , J.
granted only ex debito justitiæ , when

apparently necessary for the accoin

plishment of the relief scught (5 Wait's

CERTIORARI. Pr. and cases c : llated ).

N . Y. SUPREME COURT. GENERAL TERM , Besides, Ch. 338 of act of 1855, and

FIRST DEPARTMENT. 312 of act of 1874, seem to confine

The People, ex rel. Jacob Vander- wwners of property who seek to vacate
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an assessment to the form of proceed PARTNERSHIP .

ure therein disclosed .
N . Y . Court OF APPEALS.

Order affirmed .

Opinion by Brady, J. ; Davis, P . J.
Mason, respt. v. Partridge, implead

" ed , & c., applt .
and Daniels, J. concurring .

Decided June 6, 1876 .

Where one party advancesmoney to an

CIVIL DAMAGE ACT. other to be used in business under

N . Y . SUPREME Court. GEN'L TERM . an agreement that they are to share

Fourth DEPARTMENT.
equally in the profits and losses, they

are partnersas to third persons.

Smith, respt., v. Reynolds, applt. Where there are limitations upon the

Decided June, 1876. authority of the active partner to

A wife may maintain an action for bind the other by debts contracted by

loss of support resulting from the him , and the limitations have been

death of her husband against a per disregarded with knowledge of such

son who sold him liquor & c. . other, they furnish no defense , even

Plaintiff 's husband became intoxi | as to those who knew of them .

cated from liquor sold by defendantand This action was brought againstde

was killed by a railroad train . fendants as partners for goods sold .

This action is for damages for loss of It appeared that defendants had en

support.
tered into an agreement under which

On the trial, defendants counsel re- defendant P . advanced to defendant W .

quested the judge to charge the jury $ 2000, to be used in business. Each

that if they found from the evidence was to pay one-half the expenses of the

that the liquor delivered to plaintiff 's business,and they were to share equally

husband was delivered by defendant's in the profits and losses. P . claimed

bar-keeper without the knowledge of that W . could not, under the agree

defendant, and after defendant had ment, crea*e any debts binding upon

directed said bar-keeper not to deliver him , and that he could only be made

to the deceased any liquor, the plaintiff liable to the amount of the $ 2000 he

cannot recover. The court refused to put into the business, and that plaintiff

60 charge, and defendant's counsel ex - knew of these limitations. The evi

cepted.
dence showed , and the referee found,

There was a judgment for plaintiff. these limitations had been disregarded

Carey & Jewell, for respt.
with the knowledge of P .

D . H . Bolles, for applt.
Whecler H . Peckham , for applt.

Held , A wife may maintain an ac
Joseph II. Choate, for respt.

tion for loss of support resulting froin
Held , That P . and W . were partners

the death of her husband against a per-|
as to third persons ; that even as to

son who sold him the liquor, & c., & c.
those dealing with W . who knew the

That the refusal of the judge to P
precise relations between W . and P .,

and the limitations upon W ’s authority ,
charge as requested, was correct.

Defendant was liable for the act of
these limitations having been disre

the bar-tender even under the facts as
garded with the knowledge of P . they

furnished no defense .
stated in the exception and request.

Judgment of General Term affirm
Judgment affirmed .

ing judgment for plaintiff, affirmed .

Opinion by Mullen , P . J . Per curiam opinion.
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NEW YORK WEEKLY DIGEST. | Held , That the proposition is un

sound. It is no where declared in the
Vol . 2.) MONDAY JULY 31, 1876 . [No. 25.

statute that the decision of the Commis

PATENTS. sioner as to the extent of the utility or

U . S . SUFREME COURT. importance of the improvement shall

be conclusive upon that point, but it
Joseph Reckendorfer, applt. v . Eber

is placed in the same category with the

hard Faber , respt.
want of novelty and the other requi

Decided May 8, 1876. sites of the statute, and it is expressly

The decision of the Commissioner of conceded by the appellant that the judy

Patents as to the extent of the utili
ment of'the Commissioner on the ques

ty or importance of an improvement

tion of novelty is not conclusive, but
is not conclusive.

A combination , to be patentable, must that that point is open to examination .

produce a different force or effect, or On that subject the practice of the

result in the combined forces or pro- courts is uniform in holding it to be

cesses, from that given by their sepa - subject to enquiry .

rate parts. There must be a new re
The plaintiff's counsel, in his brief,

sult produced by their union .
put his argument in this form : “ The

Appeal from the Clrcuit Court of the commissioner, then , passes on these

United States for the Southern District
questions. “ 1 . Did the applicant him

of New York . self make the invention ? This ques.

This was a bill filed to restrain the tion is settled by his oath .” This

infangement of a patent, and for an is true to the extent and for the

accounting and damages. purpose of issuing a patent, and to this

In 1858 one Lipman obtained a extent only . When the patentee seeks

patent for a combined pencil a .id eras- to enforce his patent he is liable to be

er, the combination, which he claimed defeated by proof that he did notmake

as an invention , consisting of the inser- the invention . The judgment of the

tion of a piece of india rubber in the commissioner does not protect him

body of the pencil for one-fourth of its acainst the effect of such evidence

length . “ 2.” (The counsel says ), “ Was the

This patent was extended for seven invention new ? This question is solved

years on the 30th day of March , 1872. by the examination required by the

In 1862 plaintiff obtained a patent act.” To the same extent only. The

for an improvement upon Lipman 's defense of want of novelty is set up

invention , which consisted of a ta per- every day in the courts, and is deter

ing pencil with one end enlarged or re- mined by the court or jury as a

cessed to constitute a receptacle for the question of fact upon the evidence ad

eraser .
duced, and not upon the certificate of

The court below dismissed the bill. Ithe cominissioner. “ 3 ." ( The counsel

The plaintiff contends that the decis - says again ) “ Is the invention sutti

ion of the Commissioner is conclusive ciently useful and important ? This

upon the point of invention , and that the commissioner settles for him

The question, as distinct from that of self by the use of his own judgment.

want of novelty, is one not open to the It is a question of official judy

judgment of the court. ment.” These questions are all ques
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tions of official judgment, and are cases. Rubber Tip P . Co. 1. Howard,

all settled by the judgment of the com - and other cases, sup.; Curtis, $ 72, b .

missioner. His judgment goes to the The combination to be patentable

sameextent upon each question . Helmu
must produce a different force or effect,

determines and decides for the purpose
or result in the combined forces or pro

of issuing or refusing a patent. When
cesses, from that given by their separate

the patent is sought to be enforced, the
parts. There must be a new result

questions, and each of them , are open
produced by their union. If not so , it

to judicial examination . We see many
'y is only an aggregation of separate ele

reasons why all the questions of inven- |

tion, novelty , and prior use should be

open to examination in each case , and
In the case we are considering the

such we believe to be the course of the parts claimed to make a combination

authorities and practice of the courts.
are distinct and disconnected . There

11 How . 248 ; 10 Wall. 117 ; 20 IU.
is no new result not only , but there is

353 ; 20 Id. 498 ; 21 Id . 115 ; 18 Id .18 I no joint operation. When the lead is

670 ; 11 Id. 516.
used it performs the same operation

His decision in the allowance and is- |
and in the same manner as it would do

suance of a patent creates a prima fa
| if there were no rubber at the other

cie right only , and upon all the ques
ones, end of the pencil. When the rubber

tions involved therein , the validity of
is used it is in the same manner and

the patent is suloject to an examination
performs the same duty as if the lead

by the courts .
were not in same pencil. A pencil is

Also held , That neither the patent
laid down and a rubber is taken up,the

of Lipman nor the improvement of
one to write, the other to erase ; a pen

Reck ndorfer can be sustained .
cil is turned over to erase with , or an

The law requiresmore than a change
eraser is turned over to write with. The

of form , or juxtaposition of parts, or of Principle is the same in both instances.

the external arrangement of things, or
It may be more convenient to have the

of the order in which they are used , to
two instruments on one rod than on

give patentability . Curtis on Pat., $ 50 ; two. There may be a security against

Hailes v . Van Wormer, 20 Wall. 353. the absence of the tools of an artist or

A doubleuse is not patentable , nor
mechanic from the fact that the greater

the number the greater the danger of
does its cheapness make it so. (Curtis,

loss. It may be more convenient to
SS 56 , 73).

An instrument or manufacture which
turn over the different endsof the same

stick than to lay down
is the result of mechanical skillmerely ,

one stick

an ' take up another. This, however,
is not patentable. Mechanical skill is

is not invention within the patent law ,
one thing. Invention is a different

as the authorities cited fully show .
thing. Perfection of workmanship,

| There is no relation between the instru
however much itmay increase the con

ments in the performance of their sev
venience, extend the use, or diminish

eral functions, and no reciprocal action ,

expense, is not patentable. The dis
tinction between mechanical skill with no parts used in common .

its conveniences and advantages and in - / Judgment of Circuit Court, dismis .

ventive genius, is recognized in all the sing bill of complaint, affirmed .



NEW YORK WEEKLY DIGEST. 579

Opinion by Hunt, J.; Strong, J., dis- either party the court, after a jury has

sents from so much as holds that the in - retired , gives the many instruction or

strument or manufacture described in information in any way affecting the

the patents exhibits no invention to merits of the case , the judgment willbe

warrant the grant of a patent for it. set aside.

| That it is not to be tolerated that a

PRACTICE. INSTRUCTION BY jury can be allowed to render a verdict

COURT. JURY.
in favor of one of the parties, provided

N . Y . SUPREME Court. GENERAL TERM
the court shall answer a question relat

Fourtu DEPARTMENT.
ing to the action but not affecting the

merits in a specified way. That to tol

Burke, respt. v. Webb, applt.
erate such practice would tend to base

Decided June, 1876 . verdicts of juries more on chance and

After a jury has retired , the court, in guess than on deliberate and careful ex

absence of the counsel for either par - amination of the facts.

ty , cannot instruct the jury on any
The question whether plaintiff could

pointmaterial to the issue.

in a new action recover for his wages
This action was brought to recover

was one with which the jury had no

wages for a year upon a special contract
thing to do.

between the parties, the term to com
Order granting new trial affirmed .

mence April, 1874.
Opinion by Mullin , P . J.

The plaintiff worked for defendant

for some months when, as he claims,
EXONERATING BAIL .

defendant discharged him without
N . Y . SUPREME COURT. GEN ’L TERM ,

cause .

First DEPARTMENT.
After the jury had retired they re

turned and desired to know of the
| Robert A . Mills, respt. v . Henry

court whether plaintiff could recover
Rodewald , applt.

for his services in another action , pro
Same respt. v . David M . Hildreth ,

vided they found for defendant in this impleaded , & c ., applt .

action . Neither plaintiff's attorney or
Decided May 1, 1876 .

plaintiff were present at this time.
When bail is indemnified an applica

tion to the favor of the court for
The court, in answer to this ques

leave to surrender principal should

tion , told the jury, he (plaintiff ) could not be granted.

recover in another action . Appeal from order denying defend
Soon after plaintiff's counselreturned ant's (who is bail) application to surren

and excepted to this instruction to the der his principal, Henry Rodewald .

jury. The jury found for the defend - In 1869 plaintift sued Henry Rode.

ant. | wald , at the same time arresting him .

Subsequently , on motion , such ver - Hildreth and one Stubbens went upon

dict and judgment were set aside, and his bail-bond. After obtaining judg

a new trial ordered . ment and issuin : executions against

From this order this appeal is taken . the property and person .
the property and person of Rodewald ,

W . E . Hughitt, for applt. |both of which were returned unsatisfied ,

W . Porter , for respt. this action was brought against the sure

Held , That when in the absence of ties on the bail.
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Hildreth now makes application to This action was brought to recover

be allowed to surrender his principal, damages for injuries alleged to have

and to be exonerated from further lia- been received by plaintiff by being re

bility as bail. It appearing that he had moved from one of defendants' cars .

been indemnified by Rodewald ’s wife, It appeared that plaintiff had paid his

his application was denied. fare , and that it being demanded a

Thos. Bracken , for respt. second time, he refused to pay it,

Gco . C . Genet, for applts. and that defendants' conductor there

On appeal. upon violently ejected him from the

Held , That where bail are indemni- car, plaintiff meanwhile resisting. De

fied and leave to surrender, if granted fendants' counsel requested the court

at all, can only be as a favor, the appli- to charge that, even if the conductor

cation should be denied. had no right to remove plaintiff from

In this case the rule should be ap- the car, if he resisted to such an extent

plied, because the wife of the principal that extraordinary force became neces.

has indemnified the bail, and the plain - sary to remove, and he was injured

tiff therefore has the superior equities. thereby , he could not recover for such

It is true that it does not appear af- injury . The court charged in response

firmatively that the wife is responsible, to this, that if plaintiff was lawfully

but it was the duty of the bail to have there he had a right to resist the con

shown,with reasonable certainty, her ductor in removing him , and his resist

inability to meet the indemnity assum - ance could not be urged against his

ed when the obligation was given . right to recover damnages.

Order affirmed. J. G . Runkle, for applts.
Opinion by Brady , J .; Davis, P . J ., O . W . Chapman, for respt.

and Daniels, J., concurring.
Held , No error ; that when a con

RAILROAD COMPANIES. DAM - ductor is in the wrong, the passenger

AGES. RESISTANCE.
has a right to protect himself against

N . Y. COURT OF APPEALS.
any attempt to remove him , and resist

English, respt., v . The President,
ance can lawfully be made to such an

& c ., of the D . & H . C . Co., applts .
extent as may be essential to maintain

Decided June 20, 1876.
such a right.

Where a conductor attempts to cject a Defendants' counsel also requested

passenger from the train for re- the court to charge the jury, that if

fusing to pay his fare a second time, they found that plaintiff resisted when

the passenger has a right to protect being put off the train more than was

himself against any such attempt,

and may resist to such extent as may
necessary to protect his legal rights,

be necessary to maintain such right. and to avail himself of his legal rem

The train being in motion , the passen - edy for a breach of the contract on the

ger is justified in repelling any part of the defendants, and was there

attempt to eject him which would by injured , he could not recover. This

endanger his life or subject him to

great hazard and peril, and his re- rea
request was refused . The evidence

sistance cannot be urged against his showed that he did not resist enough to

right to recover damages for injuries retain his position on the cars, and it

sustained through such ejectment. did not distinctly appear that he resist.



NEW YORK WEEKLY DIGEST. 581

ed beyond what was necessary for that . The bill charges the defendant with

purpose, or that he received any injury acts of extreme and repeated cruelty in

by resisting. There was : lso evidence flicted upon the person of the com

showing that the train was in motion plainant, and also alleges desertion for

at the time. the space of two years .

Held , That under the circumstances, To the bill the defendant put in an

it was questionable whether the request answer in which he de: ied each and

to charge was applicable, that if it was, every charge therein contained. He

it was sufficiently covered by thecharge also filed a cross bill, in which he charg

already made ; that if the train was in ed the complainantwith desertion , wito

motion , the law of self-preservation out cause, for more than two years, up

justified plaintiff in repelling any at- on which ground he he prayed for a di

tempt to eject him which would endan - vorce. To the cross-bill the complain

ger his life or subject him to great haz- ant put in an answer denying the

ard and peril. 23 N . Y ., 343. Towns- charges therein contained. Replications

end v . N . Y . C . & H . R . R . R . Co., 56 having been filed, a trial on both bill

N . Y ., 295, distinguished. and cross-bill was had before a jury,

Judgment of General Term , affirm - which resulted in a verdict in favor of

ing judgment on verdict for plaintiff, the complainant in each of the cases

affirmed . presented by her bill, and against the

Opinion by Miller, J . defendant on the cross-bill. The court,

on motion , set aside the finding in the

EVIDENCE. PRACTICE . charge of desertion , but sustained the

SUPREME COURT OF ILLINOIS. verdict as to extreme and repeated cru

Nicholas Berdell, applt. v . Catharine elty . A decree was therefore rendered

Berdell, respt. dissolving the marriage and dismissing

Decided June 30, 1876 . the cross-bill ; to reverse which this ap

In an action for divorce on the ground peal has been bronghtby the defendant

of cruelty, bruises and marks ob - in the original bill.

served and sworn to by witnesses are |
the com ,
The complainant and defendantwere

competent testimony in confirmation

of the evidence given by the com - 1.
married in 1855, and resided together

plainant.
in Cook county until 1851, when the

It is the province of the jury to recon- wife left the home of herhusband, and

cile the conflict of proof, and deter- they have not since resided together.

mine from all the evidence whether . The complainant claims that the

the truth is on the side of the com

plainant or of the defendant ; and
cause of her leaving was on accouat of

when this has been done, free from repeated acts of personal violence re

passion and prejudice, and the rec- ceived from herhusband ; while, on the

ord contains evidence sufficient to other hand, it is claimed she was well

sustain or justify the result, the ver - Itreated , and deserted her husband of

dictmust be regarded as final.

Evidence of complainant's good char
|her own accord, and not through any

acter , her character not being at is- improper treatment on his part,

is inadmisible. | The complainant, in her evidence ,

This was a bill for divorce brought (testifies to numerous acts of personal

by Catharine Berdell against Nicholas violence on the part of her husband,

Berdell, her hu- band. which were unjustifiable and without

It is de the conflict, the
evidence thecom
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cause or provocation ; and, if her evi- final. As was said (Coursey v . Cour

dence be true, there can be no doubt sey, 60 Ill. 186 ) the jury had the wit

but a clear case of divorce was estab - nesses before them , and have passed up

lished . But, independent of her evi. on the weight of evidence .

dence, on several occasions the marks . It is, however, argued that the court

of violence were discovered on her per- erred in permitting the complainant to

son by her neighbors ; often she com - introduce evidence of good character in

plained of having received blows from the neighborhood where she resided .

her husband . | Held , error. That while it is true

Held , That while this character of the defendant introduced , on the trial,

evidence is not as satisfactory as if wit- evidence of specific acts of the com

nesses had been produced who saw the plainant tending to reflect upon her

blows given , yet the bruises and marks character for sobriety and modest,

observed and sworn to were competent peaceable behavior, yet, under the rule

testimony in confirmation of the evi- announced by Starkie, we do not under

dence given by the complainant. stand that she had the rightto rebut by

It was also proven , that on two occa- proof of general good character. Her

sions, when the complainant returned general good character was not in issue.

to the house of the defendant, he al- But it was “ of no intrinsic strength or

lowed her to be assaulted in his weight;" and for that very reason it

presence; and in his own house, on one could do the defendant no harm .

occasion, as the evidence shows,pushed ! Decree affirmed .

down stairs ; and on another, her hair Opinion by Craig , J.

was torn from her head, and her cloth

ing badly injured by an inmate of the CONSIDERATION .

house, while, as one witness testifies, N . Y . SUPREME COURT. GENERAL TERM ,

the defendant held the complainant so FOURTH DEPARTMENT.

she could not defend herself.
George F . Barton, respt. v . Shelby

The defendant, in his evidence pos- A . Ilarrington et al., applts.

itively denied every and all acts of
| Decided April, 1876.

violence, and said that he never in

any manner mistreated or abused the
The trouble and expense to which a par

ty is subjected in following the di
complainant, and testified to miscon

rections of a contractor in respect to

duct on her part, and introduced other the time and place of filing his claim

evidence tending to establish the truth against a sub-contractor, is a suti.

of his own. cient consideration to support a

lleld , That it was the peculiar prov.
promise on the part of the contractor

ince of the jury to reconcile the conflict |
to pay the debt of the sub -contractor.

of the proof, and determine from all
This action was commenced in a jus

the evidence whether the truth was on
tice's court.

the side of the complainant or the de
The plaintiff had judgment and there

fendant ; and when this has been done. was an appeal to the county court,

free from passion or prejudice, and the a ne
| a new trial had, and judgment for

record contains evidence sufficient to the plain
the plaintiff.

sustain or justify the finding, the re
The defendants appeal to this court.

sult of the verdict must be regarded ! The defendants made a contract to
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build a railroad and sublet a portion the Union Trust Company, as receiver,

of the work to others, who employed to pay over to plaintiffs an accumula

the plaintiff to labor for them . The tion of rents in its custody before any

plaintiff, before his pay was due, pre- final judgment in the action as to the

sented his claims for wages at the de- rights of the parties, on their under

fendants' office, and was told by the taking to repay the same into court

person in charge, one of the defend- if so ordered .

ants, that the claim was all rightand if The rentswere collected from prop

he wished to have him or the contrac - erty to which defendant, when the ac

tors holden for the samehe should take tion was commenced , had the legal ti

the papers to Naples and have them tle. His title thereto had been set aside

filed in the company's office. That the and his rights reduced to those of a

company, defendants,were good forthe mortgagee in possession . An account

debt, and will pay every dollar of it ing directed by the decision is now pro

when due, on the 15th of February gressing

The plaintiff did as directed. The Union Trust Company had been

Briggs & Knox, for respt.
appointed receiver of the rents and

E . B . Potter , for applt.
Iprofits of the property on plaintiff' s

Held , That the promise of the de - motion , defendant consenting .

fendant was a new one, formed on a Stephen P . Nash , for applt.

new and independent consideration . I Wm . R . Martin , for respts.

The judgment of the county court Telil, That the rents disposed of by

was right, and must be affirmed . the order, having been paid into court

Opinion by Mullin , P . J . by consent of defendant, were subject

to its controland direction , and it there .

fore rested in the power of the court to
POWER OF COURT. APPEAL. determine what disposition should

determine what disposition should be

N . Y . Court of APPEALS. made of them pending the accounting.

Platt et al., ex’rs., & c, respts. v . It had power to make plaintiff's receiv

Platt, applt.
er of the fund instead of the receiver

Decided June 6 , 1876 .
originally appointed, and, in the exer

Rents paid into court on application
cise of its discretion , to award that they

of plaintiff's and by consent of de- be paid ov
e be paid over to the party to whom the

fendant, are subject to its control judgment gave a right to them , subject

and discretion , and the court has to the defendant's equitable rights up

power, in the exercise of its discre- on such terms as might be proper un

tion , to award that they be paid over |
der the circumstances.

to the party to whom the judgment

gave a right to them , subject to the
That even if the order involved a

rights of the other party.
substantial right it was, notwithstand

An ordem which arty: . .An order which , though involving aling, discretionary, and was therefore

substantial right, is discretionary , is not appealable. 59 N . Y . 315 .

not appealable . Appeal dismissed .

This is an appeal by defendant from Per curiam opinion.

an order of the General Term affirm

ing an order of Special Term , directing
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MANDAMUS. the society, was not eligible to office,

N . Y . SUPREME COURT.GENERAL TERM . and that his election was therefore a

FIRST DEPARTMENT. nullity , called upon the President to

Matter of Hebra Hased Va Emet. convene a meeting of the society for a

Decided May 1, 1876 . new election of Secretary. He de

To remove a duiy elected officer of a clined to comply . They then applied

society , because of allegedl ineligibil- to this court for a writ of mandamus

ity , the proper mode of proceeding to compel such an election .

is by quo warranto ,and not by man | Gratz Nathan , for applt .

damus to compel a new election . | Adolph L . Sanger, for respt.

Appeal from order of Special Term On appeal.
denying motion for mandamus. The Held , That the writ was properly

Hlebra Hased Va Emet (Society of denied. It was not the proper remedy

Mercy and Truth ) is a benevolent or - for the alleged wrong. The opinion of

ganization , whose object is the “ secur- the court below , which we adopt, sets

ing and performance of the rites and forth the reason clearly , as follows,

ceremonies practiced among Israelites |viz :

as respects the dead .” By the By That it is a case of plenarty, and the

Laws of the society , “ any seat-holder only mode of proceeding is by quo

in the congregation ' Shearith Israel,' warranto (34 Eng. L . & E . 59 ; 7 Ad.

not married contrary to the religious & E . 215 ).

laws of Israelites, may be elected a The charter of the society does not

member of the society," but that any in terms declare the election of an un

violating such laws of marriage, or qualified person void , and that is the

discontinuing their seats in the syn- test (1 M . & S ., 76 ; 2 Burr., 1 ,016 ).

agogue should forfeit their member- Henen Mr !Hence Mr. Hendricks fills the office de

ship . The officers, including the Sec
facto , until ousted by judgment at the

r . tary, were to be elected from among suit of the People, (6 Cow ., 23 ). We

the members, on the first Sunday of the are he: e asked, wit!:ont hearing the

Jewish month Tebeth, but if no elec- party to be affected

tion then took place, the old officers is neither member nor officer , for the

were to remain in office, until an elec- mandamus could not in any event issue,

tion should be had some time in that unless the co

month .
that both of these questions were en

Isaac Hendricks held the office of tirely free from doubt.

Secretary during the past year, and at

the election for this year, was re - Order of the Special Term affirmed .

elected . Some days prior to this elec
| Opinion by Davis, P . J.; Brady

tion he had discontinued his seat in the
and Daniels, JJ., concurring.

synagogue “ Shearith Israel,” though

he still remained a member thereof,
LIFE INSURANCE. .WAIVER.

and he was not dismissed from the

N . Y . COURT OF APPEALS.society IIebra, & c. Certain members

of this society, claiming that by reason Merseran, admrx. & c ., respt., v . The

of his discontinuing his seat in the syn- Phenix Mutual Lire Ins. Co., applt.

agogue, he was no longer a member of Decided May 30, 1876 .
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- -- - - - - --- -- - - - - -

Insurance companies iloing business by previously and regularly signed re

agencies are responsible for the acts ceipts. The judge left it to the jury

of an agentwithin the general scope to say whether there had been a waiver

of the business in his charge, and no

limitation of his authority will be of payment of the premium .

binding on parties with whom hel Samuel Hand , for applt.

leuls which are not brought to their R . E . Andrews, for respt.

knowledge.

But where insureil has knowledge of
Held , (Church, Ch. J., Andrews

the limitation of the agent's author and Miller, JJ., dissenting), error.

ity , he is estopped from claiming That the authority of the agent

that the agent could contract with being limited as to the receipt of

him so as to change the terms of the the renewal premiums, and this being

policy or waive performance of its
|known to the insured ,he was estopped

conditions.
from claiming that W . could , as agent

This action was brought upon a poli.
of defendant, contract with him so as

cy of life insurance. The defense
to change the terms of the policy or

interposed was the non-payment of the
| dispense with the performance of its

semi-annual premium , due August 31,
conditions ; that to establish a waiver,

1872. By the terms of the policy , the
evidence was necessary to justify the

liabiiity of the insurer ceased upon the
belief that the company, by direct

failure of the insured to pay the re

newal premiums at the office of the
authority, enlarged the agent's powers

or knowingly permitted him to act for
company, at Hartford, Conn., or to an

it beyond the scope of the power origi
agent of the company on his producing

18 nally conferred . 33 N . J., 187 ; 25

a receipt signed by the President or
Conn. 542.

Secretary on or before the days at
Also held , That insurance compa

which they were payable . Plaintifi
nies, doing business by agencies,are re

proved that in July , 1872, the insured
sponsible for the acts of the agent,

saw W ., defendant's agent at Hudson ,

N . Y ., and offered to pay the premium
|within the general scope of the business

to become due Aug. 31 , 1872, that W .
intrusted to his care, and no limitations

of his authority will be binding on par

declined to receive the money because
ties with whom he deals which are not

he had not the company's receipt, and

told the insured that he would keep
brought to their knowledge. 20 Wall.,

P |560 ; 51 N . Y ., 117 ; 26 Id ., 460 ; 57
him good with the company. W . was

Barb., 519 ; 10 Abb. (N . S .), 160 .
defendant's local agent at Iludson , and

Judgment of General Terin , affirin
was authorized to solicit insurance, re

ceive and forward applications to the
ing judgment on verdict for plaintiff,

reversed and new trial granted.
general managers at Albany, and on

receipt of the policy, to deliver it and
| Opinion by Allen , J .

collect the premiums and renewal pre
COMMON CARRIER. AGENT.

miums, when hehad the receipt of the

CO. .pany, and upon delivery of the N . Y . SUPREME COURT. GEN ’L TERM .

same to the insured . The policy cod
FOURTH DEPARTMENT.

tained a notice to the eifect that the Armstrong, applt. v . American Ex

agent was only entitled to receive the press Company, respt.

semiannual renewal premiums upon Decided Juie, 1876 .



586 NEW YORK WEEKLY DIGEST.

An agent of an express company may to distract her attention, Held , that

receipt for goods, and such agent's she was guilty of contributory neyli

signature may be proved by some one yence.

who, in regular course of business. The samedegree of care is not required

has received such receipts and knows of one driving a team across a rail.

such agent's hand-writing. road crossing as of one crossing on

Appealfrom an order granting a new
foot.

trialto defendant. This action was brought to recover

On the trial defendant offered to damages for the killing of plaintiff's in

prove a delivery of the property in suit testate while cross ng one of defendant's

to the Adams Express Company and to tracks at their intersection with Broad

show such delivery called a witness who, way in the village of Greǝnbush .

on a receipt of the AdamsExpress Com - It appeared that the deceased was

pany being offered by defendant, swore walking northerly on the east side oí

he knew the clerk signing the receipt, Broadway. The tracks, three in num

had never seen him write, but had ber, cross that street in a northwesterly

seen a large number of receipts sign - direction ,

ed by him for property delivered Upon the first track some box- cars

to other express companies, and from were standing partly across the street,

the knowledge thus acquired, he be- and obstructing the view of the de

lieved it to be the sgent's (of the Adams ceased towards the north and east ; the

Express Company) signature. second track , which was distant six feet

To this proof plaintiff objected . from the first was clear, and the third

P . C . Williams, for applt. was twenty feet from the second. At

Wynn & Porter, for respt. this time an engine, with five box-cars,

Held , That the proof offered was was coming from the south upon the

sufficient of the due execution of the third track. About 300 feet southeast

receipt. That in such cases proof of erly of Broadway there was a switch,

hand-writing and that witness has seen and there the train made a running

person signing such receipt not neces - switch , the engine passing on and tle

sary. cars running off on the second track .

Order affirmed. After the deceased passed the first

Opinion by Mullin , P , J. tract there was nothing to obstruct her

view of the second and third tracks.

RAILROAD COMPANY. NEGLI. She passed the second track before the

GENCE . cars from which the engine had been

N . Y . CourT OF APPEALS. switched, passed. As she stepped up

Mitchell, admr., & c., applt. v. The on
on the third track she was struck by the

N . Y . C . & H . R . R . R . Company reengmeand killed . .

The accident happened in the day
spt.

time, and there did not appear to have
Decided April 4 , 1876 .

Where a person is killed while walking
been anything to distract her attention ;

wer a railroad crossing in the day .
? | no train was coming from an opposite

time, there being nothing to obstruct direction .

the view of the track , and it does A motion was made for a non -suit,

not appear that there was anything which was grarted ,

e trac
king

to the day? noeen anyt
hi
;
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Amasa J. Parker, for applt. and bill of particulars was fully paid

Esck Cowen , for respt. but ordered judgment for plaintiff for

lleld , no error. That the deceased the amount of the order.

was guilty of contributory negligence. J. F . Seymour, for applts .

20 N . Y . 66 ; 58 Id . 248 ; 17 Id . 400 ; 0 . S . Williams, for respt.

39 Id. 358. lleld , That in order to entitle plain

Also held, That the same degree of tiff to recover under the circumstances

care is not required of one driving a of this case for this order, he should

team across a railroad crossing as of one either have amended his complaint or

crossing on foot. in some way given defendant notice of

Judgment of General Term , affirm his intention to seek a recovery upon it.

ing judgment of non -suit, affirmed. I The fact that defendants did not ob

Opinion by Earl, J. ject to the reception of the evidence

made no difference. Plaintiff was

PRACTICE. bound by the items set out in his com

N . Y . SUPREME COURT. GEN'L TERM , I plaintand bill of particulars.

Fourth DEPARTMENT. Judgment reversed.

Hallenbeck , respt. v. Phelps et al., | Opinion by Mullin , P . J.

applts.

Decided June, 1876 . MORTGAGE. USURY.

Where a complaint and bill of partic SUPREME COURT OF Ohio .

ulurs is served setting up certain

items, a referee cannot render a judg
| Philip Cramer , v. Peter Lepper (not

ment on another and different claim yet reported ).

when the complaint is not amended A party who purchases land subject to

or no notice given of any claim on a mortgage which he is to pay as a

such new item . part of the purchase price, is the pur

Plaintiff sned to recover for certain chaser of the equity of redemption

itins for labor and services, and had merely , and cannot set up as a de

fense that the note secured by the
served a bill of particulars of his

mortgage was usurious.

claim . There beiny no agreement as to the rate

The answer denied most of such of interest upon accrued interest, it

iteins, set up payment, & c. will be computed ai six per cent.

Just before the close of the evidence Motion for leave to file a petition in

plaintiff was recalled as a witness in his error to the District Court of Summit

own behalf, and testified as to a certain County.

order of $ 150,which he claimed defend - On the 25th of February, 1868, C .

ants had accepted , and which was not iexecuted his note to one T . for $ 2,500,

set up in the complaint or bill of par- |payable five years after date, with in

ticulars. No objection was made to terest at the rate of ten per cent. per

the reception of this evidence nor any annum , payable annually; and executed

suggestion made that plaintiff intended a mortgage on certain real estate in

to insist upon the right to recover upon Summit County to secure the same.

such order. On the 1st of April, C . executed and

The referee, in his report, finds that delivered to L . a deed of said property ,

the work, & c., set up in the complaint in pursuance of a contract to sell the
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same, in which he covenanted that the grantee, who assumes, in consideration

premises were free and clear of all in - of the grant, to pay the mortgage.

cumbrances except a mortgage claim of Union Bank v. Bell, 14 Ohio St., 201;

T . for $ 2,500 which L . was to pay to T . Green v . Kemp, 13 Mass., 515 ; Shufelt

From time to time afterwards and v . Shufelt, 9 Paige, 137 ; Morris v .

until March 12th , 1874 , L . paid to T . Floyd, 5 Barb., 130.

divers sums on his mortgage. That as between C . and L . the Court

On the 25th of April, 1874, T . of Common Pleas rightly coustrned

broughtan action in the Court of Com - their contract in holding C . to the pay

mon Pleas of Summit Co. against C . ment of the interest which had accrued

and L . to enforce his lien for the bal- prior to the date of the conveyance.

ance due on the note, including inter But that the Court of Common

est at the rate specified . L. resisted so Pleas erred in not charging C . with

much of the claim as was usurious interest on the sum decreed against him

The court found the balance due, from the date of the conveyance to the

including interest at the rate of ten date of the decree . The rate of such

per cent., to be $ 1,402.50, and decreed , accruing interest was six per cent.,

upon failure of payment at a short there being no agreement as to the rate

day, the sale of the mortgaged prem - of interest upon accrued interest.

. ises. Motion overruled.

Upon further proceedings, the court Per curiam opinion.

decreed that as between themselves C .

wasbound to pay T . the sum of $ 275 .20
ATTACHMENTS. DISSOLUTION

and L . the balance, to wit, $ 1,126 .80 .

On petition in error to the District
OF CORPORATION .

Court,by L . it was claimed that the Com - | N . Y . SUPREME COURT. GEN. TERM .

mon Pleas crred in holding that L .was FOURTH DEPARTMENT.

bound by his contract to pay more than Chamberlain , applt., v . The Roches

$ 2,500, and interest at six per cent., ter Seamless Paper Vessel Co., respt.

fron April 1, 1869, and in not holding Decided April, 1876 .

that C . was liable for ’nterest on said Proceedings under the statute for the

sum of $ 275 .20 from the same date. voluntary dissolution of a corpora .

Phe District Court reversed the judg- tion must conform strictly to the

ment of the Common Pleas, and this statute .

proceeding is to obtain a reversal of the
The appointment of a receiver in the

proceedings, of the property of the
judgment of the District Court.

corporation , before the report of the

lleld , That as between T ., the mort referee appointed under the order ,

gagee, and L ., the grantee of themort was irregular and in no way restul

gagor, the latter must be regarded as property in receiver or prevented

purchaser of the equity of redemption
creditors from pursuing their ordi

merely, and as such he had no right to
nary remedies.

set up by way of defense that the note
Appeal from order setting aside at

secured by the mortgage was usurious;
tachments, executions, & c.

that the defense of usury in such a case
Defendant was a corporation, and

is personal to the mortgagor, and if P !
plamtiff'had procured judgment against

waived by himn cannot be set up hislit, and had issued an execution and
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had levied attachments on property on Where a license has been given by one

the ground that defendant had made an or more of several owner's in com

assignment of its property , & c.
mon of letters patent, the remedy of

the others is by action for an account

Proceedings had been commenced
for whatever has been received .

for a voluntary dissolution of the cor
This action was brought by plaintiff,

poration, and a referee had been ap- 1.
who was the owner of an undivided

pointed, before whom there was to be
interest in a patent, to recover for the

a hearing, and the notice required by
use of it by defendant without the

statute had been duly published . Be.
consent, license or permission of plain

fore hearing before the referee, and
tift. Defendantdemurred.

before his report, a receiver was ap

nted by the court and by order ] P . Derter, for respt.

vested with the title to all the property , Hed . That the action being simply

and gave the bond required by statute.
for the infringement of a patent and

After this the order setting aside plain
for damages, that the United States

tiff 's execution and attachment was
courts had exclusive jurisdiction of it

made on the ground that the property
my and it could not bemaintained in the

was in receiver.

State courts, 37 N . Y ., 119 ; 3 Com ., 9,
lleld , That the appointment of the

and that the de!nurrer was properly

receiver before hearing before the
sustained .

referee, was irregular, and no property
| The State courts will entertain juris

vested in him , and that his appoint- |
17diction of actions upon contract and

ment in no way interfered with the
other actions in which patent rights

rights of creditors to pursue their ordi
| come in question collaterally . 47 N .

nary legal remedies. The proceeding y
Y ., 443, 662.

was not an action, and the court had
The license of one or more of seve

no right to appoint a receiver except in ..
ral owners in common of letters patent

conformity to the statute. There is no
confers a right as against all, and the

restriction in the statute on creditorspur
remedy of the other tenants in common

suing all their remedies up to the iegu
is by action for an account for what

lar appointment of receiver, and the
ever may have been received by them .

appointment in this case was irregular.
2 Curtis, 506 ; L . R . 1 Ch. Ap. 29.

Order reversed .
Pitts v . Hall, 3 Blatch., 201, distin

Opinion by Smith , J . guished .

Judgment of General Term , affirm

PATENTS. JURISDICTION . ling order of Special Term sustaining

N . Y . COURT OF APPEALS. demurrer to the complaint, affirmed .

De Witt, az olt., v. Elmira Nobles Mfg. ! Opinion by Allen , J .

Co., respt.

Decided June 20, 1876.
AMENDING PLEADINGS.

The United States ourts haveexclusive 3 . Y . SUPREME COURT. GEN ’L TERM ,

jurisdiction of an action for the in First DEPT.

fringement of a patent.
Mathias Bradley, applt. v. Michael

State courts have jurisdiction in ac

tions in which pritent rights come in Sheehy, respt.

question collaterally . | Decided May 26 , 1876 .
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Where plaintiff delays for severai of the statute of limitations, and the

years after issue joined , in bring- fact that he has since died .

ing his cause to trial, such delay

will not prevent defendant amend
A . Cardozo, for applt.

ing his answer . S . Jones, for respt.

Appeal from order allowing an
On appeal.

amendment of defendant's answer.
defendant's answer. l

I
lleud , That plaintiff bases his oppo

Plaintiff brings this action for the
the sition principally on defendant's alley.

specific performance of a contract, and are
ed laches, but as the delay seemsthave

for damages for its non-performance . I
resulted from the mutual indispositiou

proceed , plaintiff'sIt appears that the defendant em - of both parties to

ployed an auctioneer to sell certain lots
Fs objection loses its force.

of land under definite instructions. At
The action was practically suspended

the sale, plaintiff bought in the lots,
during several years, a part of the time

but defendant claiming that the anc
in the hope that a settlement might be

tioneer had violated and exceeded his
effected . During this delay, by reason

instructions, refused to execute the ne
of the auctioneer's death and the stat

cessary deeds.
ute of limitations, plaintiff has lost

This action was commenced in May,
whatever remedy hemight have had

1869. In September, 1870, judgment
against him for entering into an unau

by default was entered on the report of
thorized contract, but this loss is so

a referee. This was afterwards opened ,
clearly attributable to plaintiff's own

on terms,and defendant allowed to an
neglect in the prosecution of his action

swer, issue being as of September 27 ,
that the defendant should not, on

1870 . that account, be deprived of his

Nothing further appears to have been at
amendment.

done in the matter until April, 1875
| Noreason appears in the papers for

when the cause was placed on the
the supposition that defendant inten

Special Term calendar. When reached
tionally delayed making this applica

the cause was postponed, plaintiff not
tion after its propriety was discovered .

being ready, and on condition that
| Order attirmed.

plaintift consent to refer it.
| Opinion by Daniels, J.; Davis, P .

Defendant in his first answer admitt. ) , and Brady, bog
mitt J.,and Brady, J., concurring.

ed that the lots wers putup for sale, but

denied that plaintiff purchased them .
STATUTE OF LIMITATIONS.

Fearing that that form of an answer N . Y . COURT OF APPEALS.

would not raise, as an issue, the auc- l Smith , survivor, & c., applt., v. Ryan ,

tioneer's alleged transgression of au- respt.

thority , defendant now seeks, to amend Decided June 6 , 1876 .

by putting that fact clearly in issue. Where notes are transferred by in

Plaintiff opposes this application on dorsement,in part paymentof a debt,

the ground of defendant's intentional payment of the notes at maturity by

laches, and for the further reason that
the makers does not operate as an

if defendant succeeds in
acknowledgmentof the residue of the

establishing
indebteilness, they not being the au

that defence, plaintiff will now have no thorized agents of the debtor.

remedy against the auctioneer because There is no agency between several joint
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W ell

GENERA RM .

debtors or between principal and solvent debtor and his assignees which

surety or an insolvent debtor and his will make a payment by one evidence

assignees which will make a payment of an ar
of an acknowledgement of the debt by

by one evidence of an acknowledge

ment of the debt by the others so us the other so as to revive it. 2 Comst.,

to revive it. 523 ; 1 Kern ., 176 ; 18 N . Y ., 558 ; 34

The delivery of notes in part payment Id ., 175 .

operates only as of the day of deliv . l Whipple v. Blackington, 97 Mass.,

ery to take the case out of the statute. 476 . distinguished .

This action was to recover a balance Order of General Term , reversing

of an account for goods sold , & c., for judgment of Special Term for plain

which defendant was indebted April tift, affirmed.

10, 1868. The defense was the statute Opinion by Allen , J .

of limitations. On April 14, 1868, de

fendant indorsed and delivered to the ARREST.

plaintiffs two notes for $ 5 .50 each ,maden Y SUPREME Coupe GENERN

by B . & G ., dated April 6 , 1868, and FIRST DEPARTMENT.

payable in two and five months, with
The Meriden Malleable Iron Com

interest. The notes were secured by a

chattel mortgage made to defendant,
Ipany, respt. v. Charles J . Baudman,

Decided July 6 , 1876 .
which he assigned to plaintiffs. The

To sustain an order of arrest the affi
notes were paid upon their maturity to

davit upon which it is foundled must

aintiffsfirm , and were credited to set forth the facts upon which the

defendant's account on their books, conclusions are based .

$500 on June 9, 1568, and $500 Sept. Appeal from order denying motion

17, 1868 . This action was commenced to discharge order of arrest.

June 5 , 1874. Themotion was made upon the as.

Samuel Iland, for applt. sumed insufficiency of the affidavit on

Jas. B . Lockwood , for respt. which the order of arrest was granted .

Jeli , That the delivery of the notes Theallegations
The allegations in relation to the fraud

to ;-laintiff operated only as of the dayſare a
day are as follows :

of their delivery to take the case out of
“ That prior to the 6th day of March,

the statute of limitations. 3 B . & Ad.. | 1875 , this defendant applied to this de

507.
ponent as an officer of the plaintiff, to

That the payments of the notes by 1.11
furnish him certain goods,and as an in

the makers at their maturity did not ducementto the plaintiff to sell the said

operate as an acknowledgement of the goods, well knowng the representa

residue of the account, as they were
tions to be false and untrue, and, that

not the authorized agents of defend
he was insolvent and utterly unable to

ant. 53 N . Y ., 442 ; 2 Lans., 120 ; 49 pay his debts , represented falsely and

N . Y ., 155 ; 7 Wend., 408 ; 20 Me., fraudulently that he was the owner, in

315 ; 5 Pick., 54. No such acknowl.This own right, of real estate worth

edgment or promise by defendant could $ 50 ,000, clear and unencumbered, ex

be implied therefrom .
cepting to the extent of tive thousand

Also helil , That there is no agency
dollars.

as between several joint debtors or be- ! “ That said plaintiff sold said goods

tween principal and surety, or an in - upon the faith of said representations,
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and believing the same to be true and from the company's office at Independ

relying thereon . ence, where the goods were to be de

“ That this deponenthas only recent. livered to him . They reached Inde

ly learned that said representations are pendence on the 4th and 7th of Janu

false and untrue.” ary, 1872, and notice was immediately

L . Loften Kellogg, for respt. thereafter given by mail as per special

J. Ilenry McCarthy, for applt. agreement. The notice contained the

Held , The affidavit is defective be.
following clause :

cause the facts are not set forth on
“ The contract of this company as

which the conclusions stated in it are Co.
|common carriers endsupon the arrival

founded , and which form the basis of of goods at our depots."

the proceeding. In other words the
This notice did not reach defendant

affidavit contains recitals in effect and
prot and until the 20th of January. The fire

not facts in detail.
took place on the 15th .

Order appealed from reversed , with
It was claimed that a common car.

$ 10 costs and disbursements to abide
rier is relieved of its extraordinary lia

event.
|bility as an insurer when it has carried

Opinion by Brady, J .
the goods intrusted to it safely and de

posited them in a safe warehouse.

Held , That the company's liability as
COMMON CARRIERS. LIABILI

| carrier bad terminated before the
TY .

fire , and that therefore it was not re

SUPREME Court of KANSAS. sponsible for the destruction of the

Leavenworth , Lawrence and Galves- goods ; that the carrier 's lia !'ility con

ton R . R ., pitf . in error v. Maris, deft. tinnes until the consignee has bad a

in error. reasonable time to call for, examine,

A carricris liability continues until the and remove the goods; but that such

consignee hus hail a reasonable time reasonable time is not a time varying

to call for, examine, and remove the with the distance, convenience, or ne

good's
cessities of the consignee, but is such

A reasonable time is such as would en

able one living in the vicinity, in the
time as will enable one living in the

ordinary course of business, and in vicinity of the place of delivery, in the

the usual hours of business, to in - ordinary course of business, and in the

spect and remove them . usual hours of business, to inspect and

Where it is agreed that notice of arri
remove the goods. 18 Minn . 133.

val shall be given the consignce, the

reasonable time runs from the state
It was insisted ,however, that notice

of receipt of such notice, unless it was required of their arrival, and that

contains a stipulation that the liabil- no notice was received until after their

ity of the carrier shall cease on the destruction .

arrival of the goods. I lield , That whether independent of
This was an action bronght by de- the contract any notice was requisite,

fendant in error to recover for goods may be doubted . See 34 N . Y . 497 ;

destroyed by fire in a depot belonging 44 N . Y . 5115 ; 3 N . Y . 322 : 42 IU .

to plaintiff in error . |133 ; 18 Minn . 133 ; 16 Mich . 79 , and
Detendant in error was a merchant 6 Jones (Law ), 313. That in those

at Winfield , a plave about ninety iniles States where notice is required to ter
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minate the carrier's liability , the rea- charge defendants with a debt (money

sonable time dates from the giving ot loaned) allowed to be due by the New

the notice, but in the present case the York Company to the California Bank ,

form of notice used by the company at- because they as such trustecs did not

tempts to limit the effect thereof, and cause to be filed the report of the con

plainly states that the company's liabil- dition of said mining company as re

ity as carrier is to terminate upon the quired by 12th section of the act under

arrival of the goods, and the defendant which said mining company was organ

in error had knowledge of this by the ized . The answer put in issue the

receipt of other similar notices. existence of the plaintiff as a corpora

Judgment reversed,and case remand - tion .

ed with instructions to enter judgment At the trial of the issues, the plaintiff,

in favor of plaintiff in error . in order to prove its existence as a

Opinion by Brewer, J. banking corporation , introduced a gen

eral statute of California , passed in

INCORPORATION .
1853, which provided that “ Corpora

tions for manufacturing, mining, me

N . Y . SUPREME COURT. GENERAL TERM , chanical or chemical purposes, or for

FIRST DEPARTMENT.
the purpose of engaging in any species

The Bank of California , applt., v. of trade or commerce, foreign or do

David J. Grath and others, respts. mestic , may be formed according to the

Decided May 1, 1876 . provisions of this act,” then follows

An act of the Legislature providing provisions
no provisions for the formation of corpo .

for the formation of corporations for rations under the act by filing certifi

manufacturing, mining, mechanical cate, & c.

or chemical purposes,or for the pur - The certificate under which plaintiff

vose of engaging in any species of claimed to be incorporated , filed under

trade or commerce, forcign or do

mestic , does not permit the incoipo the act aforesaid , May 12, 1864, was

ration under it of a banking corpo- introduced , and stated the objects for

ration . which the company is formed are to

In an action brought by one corpora- engage in and carry out the business of

tion against trustees of another cor
banking to such extent, and in all such

poration to recover by way of penalty

for failing to file a certificate of the
|branches asmay be legally done under

condition of such company, a debt the constitution and laws of the State

incurred by the corporation of which of California , and it contains no other

the defendants were trustees, (lefend - provision as to the objects of the organ

ants may contest plaintiff & incorpo- ization of such corporation .

ration .
| Plaintiff relying upon this evidence

This action is brought by the plain - to establish its existence as a corpora

tiff, alleging itself to be a banking cor- tion , defendants moved to dismiss the

poration organized under and by virtue con
na by virtue complaint on the ground “ that a bank

of the laws of California , against iny corporation could not be created

certain trustees of La Abra Silver
under said act of the Legislature of

Mining Company, a corporation or
the State of California of 1853, and

canized under the generalmining laws that said act and said certificate of

of the State of New York , seeking to incorporation did not create the plain
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tiff a corporation for carrying on The defendants were not dealers

the business of banking or at all.” The with the plaintiff. They were not

motion was granted. Exceptions di- therefore shown to be estopped from

rected to be heard in the first instan :e denying the existence of the corpora

at the General Terın and judgment tion. They were clearly at liberty to

meantime suspended . contest the validity of plaintiff 's cor

On the argument of the appeal it porate existence .

was urged by the appellant, that when Motion for new trial upon the excep

the court directed a non-suit, the ap - tions denied, and judgment directed for

pellant was in the midst of its evi- the defendants with costs.

dence, and non -constat but it would Opinion by Davis, P . J.; Brady

have given other and additional proof anıl Daniels, JJ., concurring.

of its incorporation.

Thos. L . Snead , for applt. APPEAL.

Britton & Ely , for respts. N . Y . SUPREME Court.General Term .

Held , That there was no error in the First DEPARTMENT.

direction of the court dismissing the
Minnie Hauck , applt., v. Samuel

complaint.

That with reference to the pointnow
Craighead et al. as executors, & c., and

Lafayette IIarrison, defts.
made on the part of the plaintiff that

when the court directed a non -suit, the
Decided July 6, 1876 .

plaintiff was in the midst of its evi No appeal being taken from an order

dence, non -constat but it would have
in behalf of plaintiff amending the

complaint upon the trial, the defend
given other and additional proof of its

ant being successful, it stands intact

incorporation , that point should have as a part of the case, with all the

been suggested to the court below . benefit to the plaintiff to be derived

There is nothing in the case to indicate therefrom .

any such suggestion, and we must as. Evidence is admissible to show how a

sume from what does appear thatwhen
person came to sign a contract in an

the defendantraised the question of the
unusual place or what his relations

were to the contract.

validity of the incorporation it was sub
Where there is a conflict in the evi.

stantially conceded that the plaintiff' ilence upon a material issus in the

had exhausted its proof on that subject, case, the courtmust submit the ques.

and that the transaction for which the tion to the jury .

action was brought was in fact the This action was commenced by the

loaning of money by the plaintiff as a present plaintiff by her guardian , but

bank in the exercise of banking powers. subsequently she becoming of age, the

That the attempt to create ,under the action was continued in her own name.

act referred to , a banking corporation Sanuel N . Pike, one of the original

having the powers expressed in the defendants, died since its commence

certificate , was of no legal force, and ment, and his executors have been sub

that the plaintiff cannot maintain this stituted in his stead.

action based upon a transaction which
| Its object is to enforce the liability

was, as the complaint substantially

shows, an exercise of its usurped bank of the original defendants , Harrison

ing powers. and Pike, on a contract purporting on
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its face to bemade between the plain - and exception showing the occurrences

tiff and the defendant Harrison only, and conversation which took place at

but upon the margin of which Pike the execution of the contract by Pike, to

affixed his name. The following is a the effect that plaintiff would notmake

copy of the contract. a contract alone with Mr. Harrison ,

“ Memorandum of an agreementmade and plaintiff 's father told Mr. Pike

this day, February 18, 1868, between that unless he would join in and become

Lafayette Harrison and Miss Minnie responsible for the contract, plaintiff

Hauck, as follows: would not make a contract, and Mr.

“ Miss M . H . engages herself as pri- Pike said the contract should bemade

ma donna asoleta , for operas and con - and he would come to her wishes, and

certs, for the term of two months from he signed his name to the contract.

the 24th of February, 1868. At the trial, the complaint was dis

“ Miss Minnie IIauck obliges herself missed upon the evidence as to the rep

to conform to all the rules and regula - resentations of Pike, upon the ground

tions of the theatre. that the contract as made by Pike was

“ Mr. Harrison obliges himself to made by him as guarantor, and that a

pay Miss Minnie Hauck the sum of principal and surety liable upon sepa

fourteen hundred dollars per month . rate instruments cannot be joined in

“ L . F , HARRISON. one action, on the authority of 10th

“ It is also understood and agreed
Barb., 638.

È that Miss Hauck shall sing at least G . . N . Baldwin , for applt.

z three (3 ) times in each week , all A . C . Fransiola , for respt.

extra performances to be paid at the Held , That the defendant not having

E rate of one hundred ($ 100) per per- appealed from the order on the trial

formance . amending the complaint, it stands intact

“ It is also agreed that the salary to be considered as part of the case

shall be paid in each and every week .” with all the benefit to the plaintiff to

The cause of action as set forth in be derived therefrom because the de

the complaint against the executors of fendant succeeded .

Pike, at the commencementof the trial, The evidence given upon the trial as

was in forın on his guarantee for the to the conversations and occurrences at

performance of the agreement on the the time of the execution of the con

part of the defendant Harrison which tract by Pike was not to vary or con

the latter made with the plaintiff. tradict the agreement, but to show only

On the trial the court allowed an why it was that he signed the paper

amendment of the complaint which where he did and in that way to show

changed the cause of action and charged what he meant to assume— what, in

the decedent, Pike, as an original other words, was his relation to the

joint contractor or promissor and ren - contract.

dered it necessary for the plaintiff to Held further , That it is quite clear

establish by competent proof that su:hthat the decedentmeant to be bound in

was his relation to her. relation to Harrison 's contract, and if

After the amendment evidence was the plaintiff could regard him as an

allowed on the trial under objection original contractor or guarantor, the
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view of the learned justice at the trial judgment for $ 1,200, and the defendant

was erroneous, and a new trial should appealed .

be granted .
Appellee's husband had, for years ,

The plaintiff was entitled to have been drinking to excess at appellant's

the issue passed upon created by the drinking saloon , and continued to drink

amendment allowed upon the trial, there up to the time he became insane,

namely,whether or not the defendant's June 21st, 1874. He was sent to the

testato ! was a joint contractor with insane Asylum at Elgin in July, 1874,

Harrison, and there must therefore be and remained there under treatment

a new trial; costs to abide the event. untilsometime in April, 1875 , when he

Opinion by Brauly, J . ; Davis, P . J. was released and returned home.

and Daniels, J. concurring. The averment in the declaration is,

that the defendant sold and gave to

CIVIL DAMAGE ACT. Eppy intoxicating liquors, " and there

SUPREME COURT of Illinois . by caused him ,the said George Eppy, to

William Roth , applt., v . Mary Eppy, I become, and he was during that time

respt. before named, habitually intoxicated.”

Decided June 30 , 1876 .
It is claimed this is an averment that

the intoxication was caused in whole
Where it was alleged that the intoxica

tion wascaused in wholeby the defend .
by the defendant, and that such must

ant,and the proof was that the intox . be the proof ; that it is not sufficient

ication was caused only in partby the that the intoxication was caused in

defendant, held, that a recovery part by defendant ; and that the most

might be had.
which the proof shows, is that defend

What constitutes intoxication is a

question of fact, to be determined by
ant caused the intoxication in part.

the jury upon the whole evidence, Held , The statute gives the right

in the light of their own observation . of action where the defendant shall

aring upon the question of dam - have caused the intoxication in whole
ages, itwas proper to show any want

of, and inability to obtain , employº
or in part. (See N . Y . R . S . Part I,

ment, in consequence of Eupy's vre Chap. 20, Title 10, Ed . W . Dig.)

vious habits of intoxication . Contracts are entire, andmustbe proved

Thatto support a finding of exemplary substantially as alleged, but torts are

dumayes, there must be a finding of divisible , and in them the plaintiff may

actual damage, and that without

this, exemplary damages cannot be
prove a part of his charge and recover,

awarded .
if there be enough proved to support

This was an action on the case,
the tort. Hite v . Blanford, 45 Ill. 9 .

! ! It was insisted that the evidence fails
brought on September 24th , 1874, by

Ito show any habitual intoxication on
Mary Eppy, under the liquor act,

against William Roth, to recover for the
| |the part of George Eppy.

injury in her means of support, in con . It was conceded by appellant's counsel

sequence of the habitual intoxication that the insanity of Eppy was caused

of her husband ,George Eppy, from in - by long continued excessive use of al.

toxicating liqnors sold and given to coholic liquors,that he had been in the

him by Roth . The plaintiff in the habit of using intoxicating liquors to

court below recovered a verdict and excess formany years,but it was denied

Asmelse light on the wholte
rmined

na ante
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that it was to the extent of being habit- proceeded on the hypothesisthat actual

ually intoxicated. damage had been proved, it wasnot in

There was a conflict of testimony as conflict with Frieze v . Tripp , 70 Ill.

to the opinions of witnesses, whether 496 .

at the various times testified to , the Judgment affirmed.

condition of Eppy, from the liquor he Opinion by Sheldon , J.; Breeze, J.,

drank was one of intoxication or not. dissents on the ground that the dam .

The testimony of some of the witnesses ages are excessive.

was, that they frequently saw Eppy

at defendant's place intoxicated. Other ACTIONS AGAINST RECEIVERS

witnesses stated his condition as very .
SUPREME Court OE Iowa.

ing on but not amounting to actual in - |
| Allen, applt. v. Central Railroad

toxication .
|Company of Iowa, respt.. (December,

Held , The question was one of fact |
1875 . )

for the de:ermination of the jury , up-|
| While a court of equity will, on a

pon the whole evidence in the light of
proper application , protect its own

their own observation. The decision receiver,when his possession is sought

of the question should rest with the to be disturbed , and while a plaintiff

finding of the jury ,no sufficient rea desiring to prosecute a claim against

the receiver might, very properly , ob

son appearing for disturbing it.
tain leave to prosecute, yet his fail

Eppy having recovered, he returned ure to do so is no defense to his ac

home from the insane asylum in April, tion on the trial thereof, and especial

1875 , and inquiries were made of wit ly so where there is no attempt to in

nesses as to his efforts to get employ terfere with the possession of the

ment, to obtain his former situation as
receiver, but only to obtain a judg

ment on a claim for damages.
locomotive engineer on the railroad,

and his inability to do so . Exception
This was an action for damages in

was taken to such inquiries,which were
being ejected from a car by one of de

fendant's employees.
permitted .

Held , That as bearing on the ques
The petition showed that plaintiff, on

tion of damages, it was proper to show
| the 18th of January, 1875, purchased

any want of and inability to obtain em
of the ticket agent of defendant, at

ployment in consequence of Eppy's
Albia , a ticket from Albia to Oska

previous habits of intoxication . The
loosa . The conductor, before the train

inquiry as to his desire for intoxicating
arrived at Eddyville, took up plaintiff's

liquors should have been excluded , but
ticket, and afterwards demanded of

the refusal to exclude the inquiry was
him the fare from Eddyville to Oska

not of sufficient importance to amount
loosa, and upon his refusal willfully and

to a fatal error. .
maliciously ejected him from the train .

| The answer denies all the allegations
The third instrnction for the plain - Lof the petition , and alleves that ont

tiff was that under its hypothesis, the 7th day of January, 1875 , one D . W .

jury had a right, if they thought proper, Pickering was duly appointed receiver

i plaintiff such punitive of the defendant, with full powers, by

damages as they thought the evidence the Judge of the Circuit Court of the

United States for the District of Iowa,

warranted. and that it was ordered that he take

Held , no error ; that as the court charge of all the property , income, & c.,
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of defendant, and thathe pay no debts roneous; that the court did not, in this

or expenses except to operate the road, instance, nor in any other, direct the

without special orders ; that he accept- jury that defendant was not liable for

ed and entered upon the discharge of wrongs done whilst the road was in

his duties, and has operated the road the hands of a receiver ; that the in

since January 7th , 1875. struction impliedly ree givizes this lia

Plaintiff demured,but the demurrer bility, but directs that the action can

was overruled , and he thereupon filed not be prosecuted against defendant un.

a reply denying every allegation of the less leave has been given to do so by

answer. the court appointing the receiver.

On the trial the judge instructed the That while it is admitted that a court

jury as follows: of equity will, on a proper application ,

“ The foregoing instructions are giv - protect its own receiver, when the pos

en upon the theory that plaintiff is en- session which he holds under the author

titled to maintain this action, butif you ity of the court is songht to be disturb

find that at, and before, the commission ed, and while a plaintiff desiring to

of the alleged injury, by a decretal|prosecute a legal claim for damages

order of the United States Circuit against a receiver might, in order to re

Court,the defendant corporation passed lieve himself from the liability to have

into the hands of a receiver, and that his proceedings arrested by an exercise

in said order, among other things, it of this equitable jurisdiction , very prop

was decreed . That said receiver take erly obtain leave to prosecute , yet

full charge of all the property, incoine, the failure to do so is no bar to the

protits, earnings and receipts of said jurisdiction of the court of law , and no

Central Railroad Company of Iowa, defence to an otherwise legal action on

and that the said receiver pay out of the trial, especially where there is no

the income, receipts and earnings of the attempt to interfere with the actual

road , no debts or expenses of any kind, possession of the property which the

without special order * * except receiver holds under the order of the

such as shall become due, belong to, court, but only an attempt to obtain a

and come within the category and judgment on a claim of damages, Kin

character of operating expenses of the ney v . Crocker, rec 'r, 18 Wis. 74 ;

road ,' and you further find thatno leave Paige v. Smith , 99 Mass. 395 ; Hills v.

has been asked and given to prosecute Parker, 111 Mass. 508 ; Camp v. Bar

this case, as against defendant, to and ney, 11 N . Y . 373.

by the United States Circuit Court, Judgment reversed .

then you will find for defendant; but Opinion by Day, J.

if such leave has been given, or no such
RAILROAD COMPANIES . DAM .

order or decree has been entered and

made, and no such proceedings had, |
AGES. CONTRACT.

then you will not consider this branch
N . Y . COURT OF APPEALS.

of the case.”
Blair, admirx., & c., respt. v . The Erie

There was a verdict and indomont R . Co., applt.

for defendant, from which plaintiff ap | Decided June 6 , 1876.

A contract between a railroad company

Held , That the instruction was er- ' and an express company which pro

peals.
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vides that the the usual risks hould Smith v.N . Y.

491

vides that the railroad company contained an express provision to that

should assume the usual risks upon effect. 15 N . Y . 444 .

express matter , except that it should
Smith v . N . Y . C . R . R .Co. 24 N . Y . 222 ;

not assume any risk or loss upon

any money, & c., for which, with the
Bissell v. 6 6 25 Id . 442 ;

erpress company's safes and messen Poucher v. 60 49 Id. 263 ;

gers, no charge for carriage was to Stinson v. “ " 32 Id . 333 ;
be made and the latter were to ride and Eaton v. D . L . & W . R . R . Co . 57

free, will not protect the railroad Id. 382 distinguished .

company from liubility for negli

gence of its employees, by means of It seems that a person employed

which one of the messengers is killed . temporarily in the place of themessen

Such protection can only be invoked ger would stand in the same position.

where there is an express provision to Judgment of General Term , affirm

thateffect in the contract.
ling judgment for plaintiff on verdict,

This action was brought to recover attirmed .

damages for the death of plaintiff 's in - Opinions by Miller and Allen , J. J .

testate which was alleged to have been

caused by the defendant's negligence. I FIRE INSURANCE. WAIVER .

Defendant claimed that it was not N . Y . SUPREME Court. Gen'L TERM .

liable, upon the ground that the de Fourth DEPARTMENT.

ceased , who was a messenger of the U . Newton , respt., v . Allemania Fire

S . Express Co., was bound by the terms Ipsurance Company, applt.

of a contract between said company Decided June, 1876.

and defendant. This contract original. An ayent of an insurance company

ly provided that defendant should trans muy waive by parol a condition in

port free of charge themoney-safes, con a policy, even where the policy re

tents , and messengers of the express
quires any waiver to be endorsed on

the policy .
company, defendant “ assuming no lia

Tuis is an action on a policy of insi
bility whatever in the matter.” This

rance. Plaintiff was owner of a mill
was subsequently modified, and it was

on which plaintiff and several other
provided that defendant should assume

companies had policies. The mill had
the usual risks upon express matter ,

been owned by H . & A . and they sold
except that it should not assume any

to plaintiff. Plaintiff, after the sale,
risk or loss upon any money, & c., for

took all of his policies to defendant's
which , with the express company's safes

agent, who was also agent for other com .
and messengers, no charge for carriage

panies, to obtain consent to the transfer
was to bemade, and the latter were to

of such property . Defendant's agent
pass free of charge.

took the policies andmade endorsements

E . C . Sprague, for applt.
on some and entries in his books and

Geo . B . Bradley, for reapt.
handed all back to plaintiff. Plaintiff

Held ( Earl, J., dissenting ), That de- supposed defendant's policy was en

fendant could not, under the contract, dorsed with the rest, as it was handed

claim to be protected from liability to the agent with the others and exam

for negligence on the part of its em - ined by him , but after the fire it was

ployees ; that such protection could discovered the policy was not so endors

only be invoked when the contracted , and defendant's agentmadenomem
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orandum of it. The policy contained ment in favor of plaintiffs against one

the usual condition as to change of Henry S . Leszynsky.

title, and that such consent must be The answer sets up for defence that

endorsed on the policy. Defendant's after the rendition of the judgment

agent acted under a written commis- against Leszynsky, and before its affirm

sion and had all the powers of an ance by the General Term upon the ap

Insurance agent. There was a verdict peal taken therefrom , Leszynsky, the

for plaintiff. judgment debtor, was duly discharged

Thayer & Benedict, for respt. from all his debts under the provisions

F . G . Strong, for applt. of the U . S . Bankrupt Act of 1867, and

lleld , That an agent authorized by
that the judgment was founded upon a

debt of a character not excepted from
an insurance company to accept risks,

the operation of said act. The plain
to agree upon and settle terms of insur.

ance and to carry them into effect by
tiffs demur upon the ground that the

answers do not disc !ose a sufficient de
issuing and renewing policies, is a gene

fense.

ral agent, and as such he has power to

waive a condition in the policy that
The only question presented upon

the appealwas whether the discharge of
aay waiver of any condition in the

Leszynsky, the principal debtor, before
policy must be in wriving and endorsed

on the policy, and such waiver may be
the affirmance of the judgment, releases

the sureties upon the undertaking on
by parol.

appeal.

Judgment afli med .
John A . Mapes, for respts.

Opinion by Mullin, P . J.

Morris Goodheart, for app!-s.

Held , That whether the sureties are

SURETIES ON UNDERTAKING . discharged or not depends upon the ef.

N . Y . SUPREME Court. GENERAL TERM , fect of section 33 of the Bank:upt Act,

FIRST DEPARTMENT. which provides as follows: “ No dis

charge granted nnder this act shall re

Samuel T . Knapp , et al., respts., li
lease, discharge, or affect any person

v . Orrin B . Anderson, et al., applts.
liable for the same debt for or with the

Decided July 6, 1876 . bankrupt, either as partner, contractor,

The discharge of a bankrupt julg . endorser, surety or otherwise .”

ment debtor from a judgment from That the view taken by the appel

which an appeal is pending, and be- lants and defendants that they were

fore its affirmance upon such appeul, not liable until the affirmance of the

does not discharge the sureties upon

the undertaking on appeal given to
to ljudgment is erroneous. That the dis

stay proceedings upon the judgment charge of the principal under the U . S .

pending the appeal. Baekrupt Act does not release the sure

Appeal from an order sustaining the ties upon the undertaking, and that the

plaintiffs, demurrer to the answer,with order appealed from must be affirmed.

liberty to the defendants to answer. ! Opirion by Brady, J.; Daniels J .,

Action brought upon an undertaking concurring.

on appeal given by defendai ts to stay

proceedings upon appeal from a judg
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ACCIDENTAL INSURANCE . | ken them from the plaintiff, although the latter

held them under a claim of ownership. Voltz v .
Where a policy of accidental insurance con - | Blackmar. 322

tains a provision that “ no claim shall be made
* * where the death or injury may have hap- A wife may maintain an action for loss ef

pened while the insured was, or in consequence support resulting from the death of her bus.

of his having been , under the influence of in band against a person who sold him liquor, & c .

toxicating drinks,” and the insured , while in Smith v . Reynolds.

state , was shot, Held , that the limitation Where it was alleged that the intoxication
related to his condition , not to the cause which was caused in whole by the defendant, and the
might produce his death , Shader, admr., v . proof was that the intoxication was caused only

Railway Pass. Ass . Co. 573 in part by the defendant, Held , that a recovery

It is not essential to work a forfeiture that might be had . Roth v . Eppy.

the injury or death should occur in consequence As to right of action on contract, see Con .
of the use of intoxicating liquors. Ib. TRACT.

ACCOMMODATION NOTE . As ta when actions will lie against assessors,

See NEGOTIAULE PAPER.
see AssESSORS,

As to right of action for obstructions to light
ACCOUNT STATED.

and air, see EASEMENTS.

It is not sufficient proof of the correctness of As to actions by and against receivers, see

an account when presented , that no objection is RECEIVER.
made ; enough must be shown to justify such

an inference . Quincey v . White. See also , EQUITABLE Actions.

In an action against several defendants for a ADVANCEMENTS.
balance upon an alleged account stated , it must

One who advances money on growing crops,be proved that there was a joint undertaking on
the part of all the defendants to pay the amount and afterwards receives them , under an agree

|ment that he shall consign them for sale is
of such balance. Vanderlip v . Keiser et al. 62

entitled to the proceeds as against the consign

Where an account stated is plead in defense ees, notwithstanding the consignees claimed
to an action , and plaintiff avers that it was under an older title from the original vendor,

made at defendant's request to influence the of which he had no notice. Brown v . Combes

action of another, but without effect, and that et al. 56
the accounts were in fact still open , it should

The consignees having received the crops
go to the jury as to whether the account was in

fact still open . Baker, admr., v. Ilot, trustee ,
from the consignor, under a notice that they
were to be sold for his account, are estopped

& c . 388
from setting up that they were to be made upon

ACTIONS. any other account. 16.

37

An action for conversion will lie against one AFFIDAVITS.
who has unlawfully parted with the possession
of another's property . In such case he is re ! As to admissibility of affidavit of a party on

garded , to all intents and purposes , as still in motion to set aside a decree of divorce , see
possession, sufficiently so to render him liable PRACTICE .

in replevin or trover. Corsan v . Oliver, 183

AGENCY.
Trover does not lie to recover chattels from

the owner who has violently and forcibly reta Where commercial paper is sent to a bank for



602 INDEX.

collection , the bank becomes, not an agent for In an action at law embracing a number of
the sender , but an independent contractor , and items or claims, an appellate court hasno power

may employ another bank to make the collec - to affirm a judgment allowing one item or claim

tion : but the latter is accountable only to the and send it back for a new trial as to another.

first bank , not to the owner of the paper. Hyde Wolsterholme et. al. v . The Wolsterholmé File

v . The First National Bank of Lacon . 342 | Mfg. Co.
128

186

232

As to authority of agents of insurance com Under Chap . 322 of Laws, 1874, limiting ap
papies, see FIRE INSURANCE , LIFE INSURANCE . peals, whether or not the subject matter in con .
WAIVER. troversy exceeds $500 , must be determined by

the complaint and testimony, and not by tlie
AGREEMENTS. Ijudgment alone, Lyon v . Wilcox et . al. 151

See CONTRACTS. The facts found by a referee may be reviewed

by the Appellate Court. Crawford v . Ederson

AMENDMENTS. et al. - 168

As to amendment of pleadings, see PIEAD.
The Court of Appeals will not examine the

INGS.
testimony with a view of ascertaining the

merits, where the case was disposed of below
upon an erroneous idea of the law . Grades v .

APPEAL.
Waterman , admr. et. al.

An order denying a motion to refer for want
hal Order directing payment of an extra allow

of power is appealable . Hurden v . Corbett. 21 an
ance, since it affects a substantial right, is ap

pealable. Duncan v . Dewoitt. 199

The refusal of a judge to allow a witness to
be sworn after the case has been closed , is not The libellant claiming $ 25 ,000 , recovered a
reviewable on appeal. Saloman v . Van Praag decree in the District Court for $ 500 , and the

28 claimant having appealed to the Circuit , where
the decree was reversed , no appeal lies to the

An order denying a motion to amend a plead. Supreme Court of the United States. Barney

ing is appealable. Rocky Mountain National v . The Stmbt D . R . Martin et. al.
Bank v . Bliss. 39

Where evidence was received, “ subject to ob .

A refusal to grant an injunction is appealable. jection ," and the objecting party having taken

Campbell et. al. v . Seaman . no exception then , or subsequently, it cannot be

considered on appeal. Clark v . Donaldson . 258A judgment claimed to be broader and more
unlimited than the report of a referee author Order affecting a substantial right, though

izes, can only be corrected on motion to correct discretionary , is appealable. Goodmeil et al. v .
or set aside the judgment, it can notbe corrected | Guthman et al. 338

on appeal.
16 .

An appealmust be taken from the denial of aAn appeal heard at General Term by three
motion for a new trial on the minutes in order

Judges can, after the death of one, be decided
to be taken advantage of on an appeal. Phillips

by the other two. v . Pace. 350

Judge's charge must be excepted to in order
An order reviving a special proceeding pend .

to bring same up for review . Stewart v . Patrick.
ing against a discharged trustee at the time of

56
his death , against his executors, is not a final

A party seeking , under the act of 1874 , to re- order affecting a substantial right, and is not
strict the general right of appeal, has the onus, appealable to the Court of Appeals. Petition of

and must bring the case within the act. The Whittlescy . 488

People v. Horton et.al. Courts of error have nothing to do with the
An order ef the Special Terni vacating an verdict of a jury, except to ascertain if improper

order confirming the report of commissioners evidence was admitted to the jury, or whether
appointed to appraise land sought to be taken they were misdirected by the judge. First

for public purposes is discretionary . It may be Unitarian S ciety v . Faulkner et . al. 493
reviewed at General Term , but is not appeala

ble to the Court of Appeals. In re application | An order denying application for a resale of

of N . Y . C . and H . R . R . R . for appointment of mortgaged premises affects a “ substantial

Commissioners to appraise lands v . Cunningham , right ” as same as has been construed , and is ap

et . al.
88 | pealable to the General Term , although involv .

ing the exercise of discretion . Phillips et al. v .
An order granting or refusing an attachment

547for contempt is not appealable to the Court of CuauPP, impla.

Appeals . Sutton v . Davis, exr. 99 An order which , though involving a substan

The Court or Appeals will not disturb allow . tial right, is discretionary, is not appealable.

ance made by the court below , when the latter | Platt et al., exrs. v . Platt.

does not exceed its jurisdiction . Comins et . al. As to practice on appeal, see PRACTICE :

v . Board of Supervisors of Jefferson Co. 104 VENUE.

583
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APPOINTMENT. In order to sustain order of arrest in an action

for money obtained in a fiduciary capacity , it

must appear that there was an obligation on theAppointment of a collectorof a school district
part of the person retaining the money to band

by parol not good . Burditt v . Barry. 113
over the identical money received . Ib .

In a list of appointments sent by a Mayor to

the Common Council for confirmation were the Where there is an account between the par

names of two members of said common council, ties, and interest is allowed on balances , an ar

lleild , That that fact alone does not show that rest cannot be sus ained in an action to recover

the Mayor thereby bribed said members to vote the Salance of account. Ib

in favor of confirming the rest of the appoint

ments. The People ex. rel. Kilbourn v . Allen . When circumstances are so decided as satis
factorily to establish the conclusion that an in

tent to defraud existed when a purchaseof goods
The appointees were coufirmed by a single was made, they will be sufficient to sustain an

vote , and in gross. Held , the confirmation was order ofarrest, although no oral representations
valid. 1b . were made at the time of the purchase which

were false. Stewart ct. al. v . Strasburger . 435
At.the next meeting of the common council

the Mayor sent in new appointments , in the When bail is indemnified , an application to

place of the two members of the common coun - the favor of the court for leave to surrender

cil, who had in the meanwhile refused the nomi. principal should not be granted . Mills v . Role
nations, and the board thereupon confirmed wald .

said new appointments , together with those
To sustain an order of arrest the affidavit uponacted upon at the previous meeting, with the

which it is founded must set forth the facts uponexception of those refusing , by a single vote
which the conclusions are based . Meriden Maland in gross. Held , That the commion council

had not exhausted its power by the action taken leable Iron Co. v. kau man . 591

at the previousmeeting . Ib .
ASSESSMENTS.

ARBITRATION .
Where money has been paid unuler a mistare

Although one member of a firm cannot bind | of fact, although the party paying it was guilty
of negligence , hemay recover it, unless the po .his co -partners by submission to arbitration sition of the party receiving ithasbeen changed

without direct authority, any expression of in
in consequence thereof. Mayer v . The Mayor ,

tent to give such authority by the non -signing
& c ., of New York. 25partner is sufilcient to bind him . Pierce et . al.

v . Morrisson . Local improvements instituted by the corpor

ation are public improvements , and themoneysThe intendments are in favor of the validity
collected therefor are held by the city in its own

of an award . 16 .
right, and not as depository. lh .

Where a submission to arbitration provided
Where a first contractor fails to complete the

that each party should choose one referee, and
work , and it is subsequently completed at an inin case they did not agree the two referees to
creased expense , the city cannot be restrainedchoose a third one, the third referee is a joint
from collecting the assessment until it has sued

arbitrator and not an umpire. Gaffy v . The
on the contractor's bond , for such increased ex

Hartford Bridge Co. 180
pense. Eno v . The Mayor , & c ., of New York .

It is the duty of an umpire to give notice to

the parties and hear their evidence unless there
Where a single improvement was properly

is an express provision to the contrary in the
ordered by the city authorities, and was let unsubmission , or the parties have so agreed . 16
der separate contracts, and distinct asssessments

made to meet the expense under each contract.
ARREST AND BAIL . which assessments were afterwards annulled .

and a single assessment made to meet the ex
Where the money may be received and credi- pense of the whole improvement, the latter as

ted in an accountafterwards paid as a matter of sessment is valid ; that the improvement was

general indebtedness, no right of arrest exists done under separate contracts affects no sub

under sub . 2 , § 179 of the Code. Morange v. stantial right. The People ex rel. Thompson v .

Waldron .
37 The Mayor & c . of Syracuse . 376

To render the person liable to arrest under the Where a deed contains a covenant that the

above section of the Code, the identical money premises conveyed are free from all taxes, as

received must be the property of the creditor. I sessments , & c ., the grantor is bound to pay an

assessment which has leen levied but not yet
entered so as to become a hien upon the prɔperty

The Court will look into the facts and deter
under the statute . Depeysier v . Murphy. 429

mine whether an order of arrest should be vaca
ted thesame in a case where the ground of ar Where commissioners have made expendi.

rest and the cause of action are identical as tures upon lands to which they have not ac

where they are not. Liddell v . Paton et al. 205 Louired title, the assessments made for the bene

362
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430

10.

fits conferred cannot be supported (People v . ATTORNEY AND CLIENT.

Haines, 49 N . Y ., 587, followed). Water Com

missioners of Poughkeepsie v . Owners of Lands.| The power of the officers of a corporation to
employ counsel is implied , and need not be

Proceedings to vacate should be taker, under proved . Such officers have power to engage at.
the statute. People ex . rel., Vanderpoel v. T'he torneys without receiving any express delega.

Mayor, & c . of New Yorh. 575 tion thereof. Southgate v . Atlantic & Pacific
575

| R . R . Co . 111

As to when assessmentbecomes a charge on

the land , see DEEDS. To prove the value of certain services , the
evidence should show what those particular ser

ASSESSORS. vices are reasonably worth , not what is the val.

ue of services generally.

An action will not lie against an assessor for As to privileged communications, see Levin ,

a wrongful entry on the rolls of the value of assignee v . Redfield . 198
property. Youmans v . Summons. 431

The court will extend its aid to an attorney,
ASSIGNMENT FOR BENEFIT OF CREDI

to prevent his being defrauded by any collusive

TORS. action between the parties to a suit out of his

compensation , buthe is called upon to seek the
See BANKRUPTCY. aid of the court with diligence ; and an unrea .

sonable delay and laches on his part will be as
ASSIGNMENTS. . fatal to his claim as it would be to the claim of

any other suitor. Richardson v. The B . & N .
An assignmentof a judgment of a court of the R . R . Co . 324

State of Pennsylvania between parties resident,
value , is not merely a statutory transfer of Proceedings by an attorney to enforce his

it, but a sale , valid everywhere ; and after such claim do not constitute an action within the lite

assignment, the assignor has no attachable in - ral operation of the statute of limitations, but

terest in it. Noble et al. v . The Thompson Oil in enforcing it the court will be governed by

Co. 121 | the analogy of the Statute. 16 .

for v

16 .

An assignee of a judgment takes it subject An agreement between an attorney and his

only to such equities as exist in favor of the de client, entered into after the services have been

fentant at the timeof the assignment. Suijt rendered , and are supposed to have been success

1 . Prouty . 406 ful, that the attorney shall receive a per centage

of the amount recovered , is not an illegal con
If the defendant has any equities against the tract . Wright v. Tibbit s . 467

assignee they can only be asserted by an action .
| A settlement made after suit is commenced,

and without notice to an attorney , is not good ,
As to right of action in an assignee against a and the attorney may ei:her prosecute the action

trustee , see TRUSTEES.
or sue the parties making such fraudulent set

As to consideration for, see EVIDENCE
tlement. Coughlan v . The N . Y . C . & H . R . R .
R . Co.

As to power of assignee in bankruptcy, see As to payment to connsel in bankruptcy

BANRUPTCY. cases , see BANKRUPTCY.

As to right of attorney for party to testify in
ATTACHMENT,

his behalf, see EVIDENCE.

564

A sworn copy of complaint setting out the
As to improper conduct of, see PRACTICE.

plaintiffs' cause of action in full , annexed to the

affidavit, on which an attachment is issued , and See also, PRINCIPAL AND AGENT.
referred to therein , is a substantial compliance

with sec . 229 of the Code. Crandall et al. v . AWARD.
McKaze. 75

A place of business in N Y . City does not con No award can properly be made for other

stitute one a resident of this State, except for | than nominal damages for the taking of land
the purpose of an action in the N . Y . City Dis. for public use , which has already been dedicated

trict Courts . Wallace et al. v . Castle et al. 227 by a former owner to such public use. Matter

of application of the Department of Public

The sureties on an undertaking given to dis - | Parks. 219

charge an attachment issued from the Marine

Court of the City of New York , may justify be.
Where commissioners, in ignorance of the

fore a county judge of the county in which they
fact of a former dedication , award damages to

reside. Seed v . Teall . 545 unknown owners, the court especially , where all

the parties are before it, may correct the error.

As to restriction against issuing attachment 16.

against national banks, see NATIONAL BANKS. I See ARBITRATION .
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BAIL . The capital stock of an incorporated company
is a fund set apart for the payment of its debts ,

As to exoneration ofbail, see ARREST. upon which creditors have a lien in equity . As
regards creditors, unpaid stock is as much a

BAILMENT. part of the assets as any other property of the

company, and they have the same rights to in
See COMMON CARRIERS ; WAREHOUSEMEN . sist upon its payment as upon the payment of

any other debt due the company.
BANK CHECKS.

A bank having certified a raised check as Although there was no evidence that defend.

good , is bound to pay it to an innocent holder. ant subscribed for the stock or made any express

Louisiana National Bank v. Citizens's National contract with the company in regard to it, hav.

Bank . * ** 230 |ing bought, paid for it (20 per cent.), and re
ceived a dividend on it, she was liable. Ib

The holder of a bank check is bound to pre

sent it within a reasonable time, but what is a An assignee in bankruptcy, acquiring title to

reasonable time depends upon the particular lands by virtue of the Bankrupt Act , pending a

circumstances of each case, the time, the mode, litigation in a state court concerning them takes

and the place of receiving the check , and the re su
' l subject to the final decree of that court. Eyster

lationsof the parties. Woodruff v . Plant. 257 v . Galj .

The time for presentment may be extended .,ded ! A general assignment for the benefit of cred .

by the assent, express or implied , of the drawer . |gs or implied ofthe drawer litors without preferences is not fraudulent or

16 void, andwhere executed six months prior to the

filing of a petition in bankruptcy, against the
The holder of a bank check must present and assignor, is not assailable by the assignee in

collect it the sameday, or he is chargeable with bankruptcy , nor can he recover possession of the

laches . Farewell et al. v . Curtis 499 trust property . Mayer et al. v . Hellman . 101
He cannot extend the time for which the

drawer is liable. 16 Defendants preclude themselves from object
ing that 20 days' notice was not given as requir

BANKRUPTCY. ed by SS 982 and 5056 of the U . S . R . S ., by

retaining property instead of tendering
No individual exemption can be allowed out amends, and by going to trial on the merits .

of a partnership estate at the expense of the Crawfod y . Ever son et al.
169

joint creditors. In re Stewartund Norton 3

The assignee of a corporation , by virtue of
Payment to counsel for services in preparing | bankruptcy , has complete dominion over the as.

bankrupt's petition and schedules is not prefer sets transferred to him , and could sue for the re
ential. In re Thompson . covery of an unpaid assignment upon stock .

Bankrupt is entitled to an allowance in money Michener v . Payson ,assignee. 193

from his estate for the support of himself and An exemplification of a portion of the bank .
family , not exceeding, with his furniture and ruptcy record is admissible to prove the assign
other articles, five hundred dollars. 16 ment in bankruptcy and the assessment by the

He is not entitled to receive the probable ex authority of the court. Ib

penses of procuring his discharge. It is incompetent for the defendant to testify

An action by an assignee is barred by the two
that he had purchased the stock upon represen

years ' limitation , although the assigneemay not tations of the company's agent, which had not

have discovered the right of action until after
been carried out. 16

its expiration. Norton , assignee, v. De La Ville Whether there be any evidence at all of a
beauve. fraudulent preference under the Bankrupt Act

The limitation applies as well to those causes is a question for the court ; the sufficiency of the

of action which existed prior to the adjudication
evidence is a question for the jury. Lewin , as

in bankruptcy as to those which arise subse signee , v . Redfield . 198

quently. 1616 ! After a resolution of composition in bank .

The U . S . District Court, upon adjudicating a ruptcyruptcy has been duly adopted and confirmed, the

corporation bankrupt, and appointing an as
debtor may have an attachment quashed that

signee , may make an order requiring stockhold . Was 188ued against his property Defore the
mencement of the proceedings in bankruptcy,ers to pay to the assignee an unpaid balance up

on the stock severally held by them ; and such Ifor the debt is thereby extinguished . Miller v .

order may be made without notice to the stock
Mackenzie . 205

holders, and cannot be attacked collaterally . When a composition in bankruptcy has been
Sanger v . Upton , assignes, & c . effected by giving the notes of a third party ,

The assignee, upon non-compliance with such
and the notes are not met at maturity , the cred

order,may sue any stockholder, in an action at
itor is remitted to his right to sue upon the

law , to enforce his liability , or he may maintain original debt. Edwards et ab v . Hancher. 233

a bill in equity against all the delinquent stock | An assignee in bankruptcy, in order to recover

holders jointly . 16 | property held under state authority, must do so

16

omo
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by a plenary suit ; it cannot be done by sum As to constitutionality of Amendatory Bank

mary application to a bankrupt court. O Brien rupt Act of 1873, see CONSTITUTIONAL LAW .

v . Weld et al. 305

But where a plaintiff in execution , under BAR .
which property had b -en taken , makes applica
tion to the bankrupt court, by petition, to allow A judgment in favor of other parties, seiring

the sheriff to proceed to sale , & c., and obtains aside assessments, cannot be used by another

the order asked , under which the proceeds are person on ground that such judgment operated

paid into the bankrupt court , he is bound by it. to annul the whole assessment. It only affected

16 the parties to that judgment. Zink v City of
After the close of a bankruptcy, property fall. | Buffalo.

ing in to the bankrupt belongs to him , and not
co the trustee in bankruptcy ,although the bank. || When a former judgment is set up in bar of
rupt has not obtained an order of discharge. a perding action , it is not required to be plead

In re Pettit's estate.
336 ed with any greater strictness than any other

plea in bar. Gould ex rel. v . Evansville and

An action to recover the excess of interest un- Crawfordsville R . R . Co. 164

lawfully exacted from the bankrupt, may be

maintained by his assignee in bankruptcy, but
In the plea of a former judgment, the parties

he must pay or offer to pay the loan as a condi. and the cause of action being the same, the

tion precedent : he is not a borrower within the prima facie presumption is that the questions

meaning of our statute . Wheelock , assimee. y . presented for determination are the same, unless

Lee. 374.
4 it appears that the merits of the controversy

were not involved in the issue. 16

Although under the ordinary statutes of limi.
tations, the rule is that where the cause of ac A judgment rendered upon a demurrer to the

tion is based upon fraud , the statute does not declaration or other pleading in chief, is equal.

commence to run until it has become known to ly conclusive of the matter confessed by the de.

the party injured by the fraud , still, as by sec murrer as a verdict finding the same facts would

tion 34 of the Bankrupt Act, it is positively pro - |be. If, however, the plaintiff fails on demurrer

vided that the dischargemay be contested with in his first action , for the omission of an essen

in two years after the date thereof, this must be tial alleg tion in his declaration , which is fully

taken as the limit , and the plea of the statute supplied in the second suit, the judgment in the

of limitation is a good plea in an action to set first suit is no bar to the second .
16

aside A discharge as fraudulently obtained .

Picke tv, McGarick .
As to time when action by assignee in bank

ruptcy is barred . See BANKRUPTCY.

U . S . Circuit Courts may exercise the jurisdic- See also ESTOPPEL ; EVIDENCE ; STATUTE OF

tion conferred upon them by the Bankrupt Act LIMITATIONS.

whenever it obtains jurisdiction of the parties,
irrespective of the district in which the decree BIGAMY.

in bankruptcy was made. Burban " , - trix., v .

Bigelow et al. 398
308 Bigamy consists in the unlawful contracting

of a second marriage. Cohabitation forms no

A secured creditor is in no way bound by a element of the offense, and does not perpetuate

compounding debtor's estimate of the value of it day by day. Gise v . The Commonwealth 24

his security. Ex parte Hodgkinson . 409
The statute of limitations runs from the time

He is entitled to abstain from proving his of the illegal contract of marriage. lb .

debt, or taking any part in the composition pro
ceedings, and , when he has realized his secu BILLS AND NOTES.
rity , he may claim from the debtor payinent of

the composition upon the balance which may See NEGOTIABLE PAPER .

then remain unsatisfied of the debt. 16 . BILLS OF EXCHANGE.

An assignee in bankruptcy is entitled to prop

erty which has been purchased in the name of
Where a bill is accepted and handed over for

the bankrupt's wife , where it is shown that the
value, butat the timeof acceptance there is no

wife contributed but little towards the purchase,
drawer's name on it , any bona fide holder for

and the husband has increased its value by his
value is entitled to insert his own name as

own timeand labor. Muirhead , assignee, v . Al.
drawer and to sue the accuptor for the amount

dridge.
of the bill. Harvey v . Crane. 303

The drawees of a bill of exchange are only
A debtor cannot deprive his creditors of theI the held to a knvledge of the signature of the

product of his labor, by putting it in the firm drawer ; and in accepting and paying a bill
of property only nomiaally acquired by his wife . which has been fraudulently raised after deliv

. 16 . ery to the payee, they mereiy vouch for the gen .

The filing of a petition in involuntary bankuineness of the signature of the drawer, and
ruptcy will not divest a state court of jurisdic ,may recover back from the holder whatever

tion over an action pending in such court for the theymay have paid over the amount of the bili

foreclosure of a mortgage on property belonging as originally drawn. White et al. v . Continental

to the bankrupt. In the matter of Irving. 500 Natinal Bank. 387

378
As to time

. 480
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ern .

The holder of such a raised bill is held to a purchaser, by whom they are also employed,
knowledge of his own title, and of the endorse - without disclosing such fact to former employ

ments of the bill prior to his . Ib. er, it would be snch a fraud as would prevent

his recovering any compensation . Ib .
BILL OF LADING .

A broker having signed and sent to the plain
A broker who comes into possession of goods tiffs a note of a contract in the following terms:

without the knowledge or consent of his prin - " I have this day sold by your order and for your

cipal, ships the goods and takes a bill of lading, l account to my principals about five tons of

may by endorsement transfer the title to a bona
pressed anthracene. W . A . Bowditch ,” is per

fide pledgee, under the laws of Louisiana . sonally liable in an action for goods sold and
Henry v . The Phila Warehouse Co. delivered upon the contract. Southwll et al v .

A shipper or his assignee is bound by the Bouditch . 248
value of the goods written in the bill of lading . To enable a broker to recover commissions for

El ins v . The Empire Transportation Co. 235 procuring a contract,he must show that he was
the procuring cause of the identical contract

Where the written and printed parts of a con
which was subsequently entered into by the

tract are at variance the written must gov
I parties. Allis v . The Phillip burg Mfg. Co. 411

BILL OF PARTICULARS. As to evidence in an action to recover broker

age on a sale of real estate , see EVIDENCE.

A bill of particulars should contain specific

statements of service , date of rendition and sum BURDEN OF PROOF.
charged , if not for each item , certainly for those

occurring on the same day. Corbett v . Trou See EVIDENCE.

bridge et al. 255

BURGLARY.
BLACKMAIL .

The breaking to constitute burglary need not
It is not necessary to threaten , in express be violent or with great force ; to raise a window

words, to accuse another of a crime, in order to or push open a closed door is sufficient. The
come within the intent of the law against black . | Peinle y. Täckmor .

135
mail ; it is enough if the threat is insinuated .

The People ex rel . Crimmins v . Morgan et al., ! In order to convict of burglary a breaking

Justices. 140 and entering with a felonious intent must be

shown. McCourt v . The People,
BONA FIDE HOLDER ,

Where detached coupons and interest war. CERTIORARI.

rants have been stolen , a bona fide transferee for
The right to the writ of certiorari to remedy

value acquires a valid title to the coupons, but |
a private wrong is lost , unless application is

not to the interest warrants. Eoertsen v . Nas & P
ilmade for the writ within a reasonable time after

tional Bank of Newport. 574
the commission of the wrong complained of ;

As to rights of see NEGOTIABLE PAPER ; : nd any laches must be satisfactorily explai

Town BONDS ; RAILROAD Bonds. People ex rel. Lyon v . Com 'rs of Police. 503

BOUNDARIES. The writ will not be granted after a lapse of

more than three years from the commission of
A line between adjoining owners located and the act complained of.

recognized as such for 20 years becomes a fixed

boundary. Stewart v . Patrick . The records of proceedings in an assessment

cannot be reached by certiorari to the Mayor,
As to estoppel from denying boundary line, & c., by one seeking to vacate the same. The

see ESTOPPEL . | People ex rel. Vanderpoel v . The Mayor, & c ., of
575

As to evidence of location of boundary, see
EVIDENCE. CHARTER PARTY .

As to change of boundary, see DEEDS. See EVIDENCE.

422

1b .

56

N . Y .

BREACH OF CONTRACT. CHATTEL MORTGAGE.

See CONTRACT.
A mortgage of chattels which permits the

mortgagor to continue in p : ssession and to sell

BROKERS. thu goods in the ordinary couse of business

is not void per se. Whether there is a fraud in

A party employing broker to sell or exchange the particular case, is a question of fact. Brett

property , is entitled to his disinterested efforts i v . Carter .
331

and judgment. Ilvyt et al. v. IIowe. 177

A mortgage of after-acquired chattels is valid .
If brokers, while so employed, bring to him a ! 16 .
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26

COMMISSION TO EXAMINE. one living in the vicinity, in the ordinary course

of business, and in the usual hours of business,
Irregulurities in the return to a commission to inspect and remove them .

sliould be taken advantage of by a motion be.

fore trial. Rube et al. v. Winne. 371 | Where it is agreed that notice of arrival shall

| be given the consignee, the reasonable time

Consent to the issue of a second commission runs from the date of receipt of such notice,

is not a suppressio ) of the first. 1b . unless it contains a stipulation that the liability

Both may be read in evidence, in the discre
of the carrier shall cease on the arrival of the

tion of the court. 1b .
goods. 16.

As to liability of railroads as common car.

riers, see RAILROADS .
COMMISSIONERS OF HIGHWAYS,

CONDITIONAL SALES.

See HighWAYS.

When the parties to a sale of real estate stipu

COMMON CARRIER .
late at the time of sale , that on a resale, the

granter is to have a portion of the profits, such
A common carrier is not liable for the non . stipulation is legal, but the grantor has no right

delivery of goods taken from his possession by
to insist on a sale after the stipulated time.

legal process, without any act , fault, or con
Such a transaction is not a mortgage. Macau.

nivance on his part. The O . & M . R . R . Co. v. ley v . Porter. 113

Yohe et al In cases of conditional sales where the title is
Nor is he bound to follow them up on behalf tu vest in the purchaser upon pavment of the

of the party for whom he undertook to carry price, the purchaser may perfect his title to the
them . But he must give prompt notice that property at any time by tender of the price , al

the goods have been seized and taken frum his though it is payable by installments and they

possession .
16 . are not aue. " If the debt was payable with ia .

terest , the purchasermust pay interest until the

A common carrier is bound to transport goods |maturity of the debt. Cushman v , Jewell. 567

within a reasonable time, and if he negligentiy

omits to do so, is liable for the damages occa

sioned thereby. Sherman et al. v . The H . R . R .
CONSIDERATION .

R . Co. 176
Where parties own a patent, believing it to

The damages, in such case , are measured by be valid , and one, nnder an agreement, gives up
the difference between the value of the goods to the other all rights under it , and the other
when they ought to have been delivered , and enjoys all rights that he could hive had if the

their value at the time of their actual delivery . patent had been valid , there is sufficient con
Ib . sideration to uphold the agreement. Marst n v .

The carrier is bound ti give notice, or do Suo tt et. al. 450

what the law esteems equivalent to a delivery | As to whether, under such circumstances,
of the goods to the consignee , before he can there is a failure of consideration which will

warehouse them . | defeat an action for the purchase price, quære .

Plaintiff having collected certain back pay

money from the government as the agent of

persons claiming to have been soldiers, cannot
The trouble and expense to which a party is

subjected in following the directions of a con
support ac action against a carrier to whom he tractor in respect to the time and place of filing

has delivered it pursuant to his principal's or .T his claim against a sub-contractor, is a sufficient
ders ; nor will it aid him to show that the con consideration to support a promise on the part
signees' names were not on the government of the contractor to pay the debt of the sub
muster rolls ; nor tliat a great length of time contractors Barton v . Harrington et. al. 552

has elapsed since delivery to carrier and the

consignees have not appeared , nor that con As to consideration for conveyances, see

signees were not entitled to receive the money

from the government. Thompson v . Fargo , DEEDS.

trcas'r , & c . As to consideration for assignments, see Evi.

A forwarder who does an act in good faith , DENCE .

which results in a loss of the goods forwarded ,
is not liable to the consignee by whom he was

CONSTITUTIONAL LAW .

employed . Stannard et al. v . Prince. 397
The legislature has no power ta authoaize a

A carrier's liability continues until the con

Gionee has had a reasonable time to call for, corporation , and to issue its bonds in payment
|municipal corporatian to take stock in a private

examine and remove the goods. Leavenworth . I thereof. Weismer v. The Village of Douglas,
Lurrence & Galveston R . R . v . Maris. 592 50

a reasonable time is such as wonld enable ' The legislature cannot impose , or delegate , to

Ib .

348

cor



INDEX. 609

416

a

a municipal corperation, power to impose a tax given to the intention of the framers , and the
for a private purpose 16 . ' construction should be a liberal one where the

' object is the prevention of abuses and a preserChapter 49 of the laws of 1875 is not uncon - vation of the public good . In thematter of the
stitutional. The People v . Troeed et. al. 131 application of the Water Commissioners to ac

A license tax required for the sale of goods is quire Nice , & c.

in effect a tax upon the goods themselves. Wel. The provision of the constitutlon which de

ton v . State of Missouri. 139 ' clares that “ no act shall be passed which shall
provide that any existing law , or any part thereA statute of a State which requires the pay- of, shall be made or deemed a part of said act ;

ment of a license tax from persons who deal in or which shall enact that any existing law , or

the sale of goods, wares, andmerchandize which any part thereof, shall be applicable, except by
are not the growth , produce , or inanufacture oflinserting in it such act," applies to acts refer
the State, by going from place to place to sell ring to existing local or private laws, or to lawg

the same in the State , and requires no such li- appropriating money to pay claims against the
cense tax from persons selling in a similar way State, and is not intended to require that all

goods which are the growth , produce, or manu- l general lawsmust be incorporated in all subse .
facture of the State, is unconstitutional and void .

quent ones that may have reference thereto. 1b
1b .

It was not the intent with which the Consti A bankrupt law which adopts the exemption

tutional Provision (Sec. 16 , Art. 3) was framed , faom execution prescribed by the laws of the
that the Title of an Act of the Legislature several States, is uniform and therefore constitu

should contain all the details se: forth in thethe tional, as far as such exemptions are concerned .

act. Freeman v . The Panama R . R . Co. 143 In re. Smith . 532

The design of the Constitutional provision . In passing upon the constitutionality of an act
was to prevent the uniting of various objectsThiesta ofaCongress, all thepresumptions are in favor of

having no necessary, or natural connection with the law , and courts will not pronounce it uncon
each other in one bill. In stitutioual unless its incompatibility is clear,

decided and inevitable. Ib.
Geographical situs and varions other circum

stances may be considered ia determining the , 17 18It is competent for the legislature , asbetween
proper construction to be given to a statute. 16 . the people and one elected to office , to construe

" | its own act, and to waive any irregularity in
A statue of a State which operates directly holding the election , and thus confirm the title.

upon an immigrant by requiring the master, | People v . Flanagan.
owner or consignee of a vessel bringing foreign - See TOWN BONDS.
ers into such State , te give an onerous bond for

the future protection of the State against the CONSTRUCTION OF STATUTES.
support of the passenger, is in conflict with the
Constitution of the Uuited States, and therefore In a statute directing the Board of Supervisors

null and void . Chy Lung v Freeman et . al. to audit an account not a legal charge on the

237 county , the word “ may ” is not to be construed

The State cannot be compelled to proceed " shall.| “ shall.” The People ex rel. Conway v . Board of

with the erection of a public building by a con Supervisors of Livingston Co . 280

tractor with whom it has a contract for its erec . In might be so construed in an act to enforce a

tion . A law of the State suspending such a right already existing .

work is not unconstitutional, as impairing the 16 ,
obligations of the contract. The contractor's A statute only operates as a repeal by im .

remedy for any damages he might sustain is an plication of a former one upon the same or a

application to the legislature. Lord et. al. v . ' cognate subject to the extent that the two are

Thomas. 247 repugnant ; they will both stand to the extent

they can be given effect. Harkens v . The Mayor.The obligation of a contract can no more be
& c., of N . Y . 345impaired by a constitution than by ordinary lcg

islation , Town of Moultre v . The Rockingham The title of Chap. 312 , Laws of 1840, shows
Ten Cents Savings Bank. 271 ' that the intent of the legislature , in enacting
Although a contract is illegal by reason of the statute of 1840, was merely to accomplish a

creating an indebtedness beyond what was au - reduction of the expenses or foreclosing my
thorized by law , it is competent for the legisla gages , and its operation should be restricted ac

ture to legalize it. Nelson v . The Mayor, & c . cordingly . Curtiss, exr. v . McNair. 369

of N . Y . 313 An act of the legislature providing for the for
It seems that in case such a contract is illegal, 'mation of corporations for manufacturing, min

that the contractor is not withaut his remedy, ing, mechanical or chemical purposes, or for the

where the city has received and used the pro- purpose of engaging in any species of trade or
perty. In such a case there is, independent of commerce, foreign or domectic, does not permit
The contract, an implied obligation to pay its the incorporation under it of a banking corpora
value. Ib. tion . Bank of California , v . Garth et al. ' 593

In construing the constitution , effect must be See CONSTITUTIONAL LAW .

505
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CONTAGIOUS DISEASES. CONTRACT.

See TRESPASS. Where a party, under a contract, agrees that
no charge for extra work shall be made after he

CONTEMPT. shall have given a certificate that all claims for

work are included in the payment demanded

A court may fine a corporation for a violation when he delivers his certificate, is estopped

of an injunction or order, although it may have from claiming for extra work after receipt of

been irregular. The Mayor, & c., of New Jersey the payment so demanded . Coulter v . Board of
v . The New Jersey and Staten Islund Ferry Co. Education for the City and County o , New York .

et al. 51

16 .

Ib .

ped

27

Injunction orders must be honestly and fairly The clerk of a board of school trastees has no

obeyed ; persons bound to obey them may be authority to change the effect of such a certifi

guilty of violating them as well by aiding , cate . Ib .

abetting and countenancing others in violating

them as by doing it themselves.
A contract whereby one party agrees to ad

vance money to another with which to bet or
It is too late on appeal to make the objection wager, the proceeds of which are to be divided ,

that interrogatories had not been filed before the is not illegal, and the latter will be compelled

adjudication upon the contempt.
to account to the former in respect of money

earned thereunder. Beeston v . Beeston . 24

Where there was an order to show cause in .

terrogatories are not necessary.
16 . When commissioners advertise for proposals

for doing certain work , and party offers , in writ

A sheriff who seizes goods in possession of a ling , to do it at prices named , and proposes
receiver, after a notice of the appointment of names of two sureties, and offer and proposals

the latter by the court, is not protected by the are acceded to , and afterwards one of the sure .

process in his bands, unless it was issued by ties refuses to qualify, and another is off

leave of the court. His seizure is a contempt of and refused , the agreement is still “ in fieri,"

the order of the court, and subjects him and his and no action can be maintained to consummate

assistants to punishment and restoration of the the agreement or to recover. Adams v . Loes et

property . The Commonwealth v . Young, sheriff' al.

et al. 310
The parties are not obliged to accept any

Even though the title of a claimant may be sureties but those first proposed. 10

paramount to that of a receiver appointed by a !
court of equity , yet he will be guilty of con

Public officers are to consider character, & c.,

tempt if he asserts his rights by taking posses
as well as pecuniary responsibility, in accepting

sion, or by instituting an action without leave
16 ,sureties.

of the court. 16 . Where one of two persons employs a third to
act in the joint interests of the two, represent

Efforts to induce stockholders to consent to Ling that he is authorized to bind the other

& lease of a portion of a company's property , lis liable individually to such third person . Den

is not a violation of an injunction forbidding Inis v . Charlick . survivor .

the exercise of corporate privileges or interfer

ence with company's property . The People ex A contractor is liable to his sub -contractor for

rel. Southworth v . Sharpe. 466 work done, although such work maybe rejected

by the party who originally let the contract ;
A second order of same nature in supplemen there being nothing in the agreement between

tary proceedings supersedes the first ,and for the contractor and sub -contractor, which makes
disobeying first order party cannot be punished the approval of the work by the original party
as for a contempt. Gaylord v . Jones . 481 necessary . Woodruff et. al. v . IIough et . al. 77

A mortgagor is not guilty of contempt of

court in selling the property of a bankrupt
When an employee under a contract for pay.

under a decree of the State Court for the fore
ment of money by installments for a term of

closure of the mortgage, which was entered be
service is discharged without cause , he can only

fore the adjudication of bankruptcy, nor in en
recover for the amount that would have been

tering a judgment for deficiency on such sale.
due , had he continued in service, at the time the

In the matter of Irving. 500
suit was instituted . Hamiin v . Race. 117

In & proceeding to punish for a contempt of lf, when discharged , he rescinds the contract ,
court in violating an injunction , the court has and then sues for its breach , it may be that he

inrisdiction to ascertain and include the amount can recover for all the damages he sustained

of the costs and expenses of the proceeding as a during the term by the breach , if the trial was

part of the fine, and if it includes items not had after the expiration of the term . Ib .

properly allowable, it is an erroneous decision
merely , and not an excess of jurisdiction , which There need not be a total failure of considera

will render the commitment void . It cannot be tion in order to entitle a party to recover for
reviewed on habeascorpus. People ex .rel., Woolf money had and received on breach of a con .

v . Jacobs. 507 ' tract. Hawkins v . Mosher et al. 152
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Where, by the terms of a contract , a duty , on an executory contract, the consideration of
though not by express covenant, is imposed on which is immoral ; when the contract has been
one of the parties to perform , and the other executed , the law will not restore the parties to
party has an interest in its performance,the law their former condition . Fasig v . Levan et ux. 472

will imply a promise by the party to perform ,
and will sustain an action by the injured party An agreement whereby, in consideration of
to obtain conipensation for a breach of it. Booth an assignment by a debtor of all his estate to

v . The Cleveland Rolling Mill Co. two of his creditors as trustees for the benefit of
all the creditors , they agree , upon realization of

Where a contract provides for two ways of the estate , to pay the debtor £50 ,made without
ascertaining the value of certain property , one the consent of the other creditors, is illegal as a
of them must be resorted to betore an action for fraud on their rights. Blacklock v . Dovie et al.
the value can bemaintained . 1 . 536

A construction given to a contract claimed to Under an agreementby a party, in considera

restrict the right to build to the street line. tion of the use and proceeds of a farm and titlo

Clark v . The N . Y . Life Ins. & Trust Co, et oil . to same on decease of owner, to take care of

269 owner and his family, & c., the death of such

party terminates agreement, and his representa .
Upon the sale of a business and its good will tives cannot recover for his time and labor as

accompanied by an agreement not to carry on a improvements, but they can for what he origin .
similar business within certain limits , the ven ally brought on to the farm and its increase .

dor is bound not only not to solicit but to de- | Fox et al., admr. v . Fox.
551

cline all business from customers within the

prescribed limits. Sander et al. v . Homan et al. As to the impairment of the obligations of a

270 contract by statute or constitution , see CONSTI

TUTIONAL LAW .
A contract to sell and deliver potatoes and

ship them on the cars, where the parties have As to supplying defects in contract by parol,
had other dealings, is not satisfied by a delivery seð EVIDENCE .
at the depot, and party cannot rescind because

no one is at depot to pay for them . Kester v As to power of a board ofpublic officers to al.

Rey nolds. 289 ter the terms of a contract, without reopening

the bidding, see MUNICIPAL CORPORATIONS.
To justify the reformation of an instrument,

except in cases of fraud , it must be established CONVERSION .
beyond doubt, by the proof, that the parties

agreed to something different from what is ex : See ACTION .

pressed. Meade et al. v . Westchester Fire Ins.
323 CORPORATIONS.

The instruments sued on in this case , heli A corporation having declared a dividend,
not to be instruments of writing for the pay: “ payable atsuch time as the board may direct,"

ment ofmoney, but contracts for the delivery of and credited it to the stockholders on the books,
lime. Gould et al. v . Richardson et al. 347 will be compelled , by a Court of Equity , at the

The doctrine applied to simple contracts, exe suit of a stockholder , to pay within a reasonable

cuted by an agent for an unknown principal,
time. Beers et al. v . Bridgeport Spring Co. 8

that the principal is liable thereon , cannot be In so far as the dividends are concerned , theextended to contracts under seal. Briggs et al. right of an individual stockholder is adverse

v . Partridge et al. 37 ! | to the corporation and to every other stockhold .

Where, by the terms of a co tract a day is er : they become his several and distinct prop

named for its performance, and the parties sub
vrty, which cannot be disposed of or dealt with

sequently , and before the maturity of the con |by the corporation without his authority or con .

tract, agree upon a particular hour of the day |
sent 16 .

named and a place for its performance, the lat Their application to the enhancement of the
ter agreement becomes a part of the original

corporate business and property is unauthorized
contract, and of the same effect as if therein and constitutes no reason for the corporation ' s
contained . Levy et al. v . Buryess.

refusing to pay.

A coniract between several parties to engage | That the directors have ordered the dividends
in the business of furnishing recruits under an already declared to be transferred trom the in .

anticipated call for volunteers for the army,and dividual account of the stockholders to an ac
which fixes a minimum price at which they are count to be known as a Surplus Fund account,

to be furnished , is not against public policy . from which all dividends were to be paid , does

Marsh et al. v . Russell et al. 462 not affect the rights of any stockholder not as.

senting thereto .
An agreement that in case buildings burn ,

one will pay the amount of the liens thereon , ishe amount of the liens thereon is The directors of a corporation unreasonably
not an agreement for the sale of lands. Beach refusing, may be compelled to declare a divi .
et al., trustees, v . Allen . 463 | dend by a Court of Equity, whigh may also

protect the rights of the minority of the stock
Although an action cannot bemaintained up . I holders, where they are disregarded . 16,

Co.

403

Ib .

Ib .
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is no defence to an action to recover an uncover by way of penalty for failing to file a cer
paid subscription , that there was a defect in the tificate of the condition of such company, a debt
organization of the company, where there is a lincurred by the corporation of which thedefend
de tacto corporation from which defendant may ants were trustees,detendantsmuy contest plain

receive his stock . The Cayuga Lake R . R . Co. | tiff's incorporation . Bank of California v .
v , Kyle . 119 Garth et al .

A member of a corporation may not bring an As to power of officers of, to employ counsel,

action individually for the distribution of funds see ATTORNEY AND CLIENT.

belonging to the corporation but in the posses

sion of a third party, without first showing
As to liability of stockholders , see BANKRUPT

the corporation 's refusal to do so , or collusion . CY .

O ' Brien v. O 'Connell et al. 299 ! As to liability for acts of agent, see PRIN .
CIPAL AND AGENT.

Members of a corporation having no proprie .
tary interest in its capital, may be expelled COSTS.
therefrom for a violation of its by-laws. T .e
People ex rel. Pinckney et al . v . N . Y . Board of A notice of appeal from a Justice's Court

Fire Underwriters. 321 where the recovery was over onehundred dollars ,
to a County Court , which states as ground of

A by-law of a corporation whicn compels appeal “ that the Justice erred in finding that

members to submit all their business contro . plaintiff rendered services in a sum exceeding

versies to arbitration , and requires them to com - in value the sum of twenty - five dollars," is suf.

ply with the awards of the arbitrators, on pain ficient to entitle the appealing party to costs in

of suspension or expulsion , is unreasonable , and the County Court, if recovery therein is reduced

hence void . Soute ex rel. Kennedy v . Union more than ten dollars. Grovoz v . McCrum . 77

Merchant's Exchange.
337

Where by section 306 of the Code, the Court

A by -law will not be set aside as unreasonable , has discretion as to costs, it may exercise that

if there is any equipoise of opinion in the mat- discretion at every stage of the action . C 'hip

ter : its unreasonableness must be demonstra - |man et al, v . Montgomery . 107

bly shown.
Ib .

The rule governing costs of cross appeals, ap

A by-law made in pursuance of an express | plied to a particular case. 16

power in the charter to make such laws, is void ,

if contrary to the common law , or to a legal en Under a stipulation to allow judgment in ac

actment.
Ib . cordance with the determination ofanother suit,

with costs, the sameas if a triaihad been bad ,
A religious society , given by the legislature it is proper to allow such costs as were appro

power to appoint trustees to hold its property , priate up to the time of the stipulation and trial
with right of succession to the trustees, are a for issue of fact, Audenreid et. al. v . Wilson et
corporation , and the property of the society is al.
liable for the contracts of such trustees. White

v . Trustees of the Shakers. 368 A referee under the provisions of the 3 R . S ,

39, SS36 - 7, cannot award costs againstan unsuc

Proceedings under section 36 of art . 2d chap . cessful claimant. Hawkins v . Mosher et al. 152
8 , part 3d revised statutes, cannot be instituted
against a dissolved or extinct corporation . On recovery in an action of trespass, costs are

Lake Ontario Bank v . Onondaga County allowed to plaintifi, of course. Sinith v . Fer; is .

Bank . 400 16:3

A corporation can only be dissolved volunta ! Extra allowance should be granted only in
rily as provided by statute, and proeeedings of cases that are both difficult and extraordinary.

the directors not in conformity , are a nulli- | Duncan v . Devitt . 199

ty .
Ib If defendant counterclaims without serving

Nothing but an act of the Legislature or the offer to allow judgment for the excess of claim
decree ot a competent court can dissolve a cor over counter-claim , plaintiff is not bound to en .
poration so as to affect suits, actions, & c. 16 ter judgment for such excess in order to avoid

costs, butmay test the counter claim , and if he

Trustees of stock company may purchase recover $ 50 is entitled to full costs . Phelan et

property necessary for the business, and issue al. v . Collender. 252
stock to the amount of the value thereof. Del Where plaintiff' s attorney taxed unlawful

amniter v . Rhodes. 540 items in his bill of costs, a subsequent judgment

If the property has no definite value it must creditor of the same debtormay apply by peti.

be estimated .
16 . ( tion to have the costs readjusted , and the excess

I applied to his judgment. Goodiin et al. v .
Proceedings under the statute for the volun- lap

Guthman et al.
tary dissolution of a corporation must conform
strictly to the statute. Chamberlain v . Roch - ' Themotion papers are properly served upon

chester Seamless Paper Vessel Co. 588 | the first plaintiff's attorney .
In an action brought by one corporation Extra allowance of costs are in the discretion

against trustees of another corporation to re- of the lower court. Smith v . Smith. 422

108
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In an action to recover damages for the con against the grantor, with intent to defeat a re

version of chattels, where plaintiff claimed $ 500 covery , is fraudulent and void . 1b .

and recovered $ 35 , defendant is entitled to costs.

Plaintiff cannot by an excessive claim oust a ! A judgment recovered on notes given to settle
justice of the peace of jurisdiction and thereby an action , the issue in which was joined before

entitle himself to costs. The verdict is conclu . the extcutio i of the mortgage, held sufficient

sive as to the amount in controversy , and in de- to show an indebtedness prior to the making of

ining whether a justice of the peace would themortgage. Stowell v . Hazlett et al. 523

have jurisdiction. Powers et al. v . Gross. 561
As to setting aside conveyance where the con.

As to allowances,see APPEAL ; PRACTICE sideration for it consisted of stale demands, see

| Hale v. Stewart et al. 505

As to costs on motion to amend pleadings, see

PRACTICE. CRIMINAL PRACTICE.

As to costs on foreclosure, see MORTGAGE . On an indictment charging a felony , the jury
may acquit of the felony, and convict of the

COUPONS. constituent misnemeanor. Hunter et al. v . The

Coupons payable to bearer are promissory l ' ommonwealth . 207

notes and negotiable, and their validity is not The Court of Oyer and Terminer will not
destroyed by being separated from the bonds. ordinarily consider on motion to have recog .

They are entitled to the benefit of the days of nizance declared forfeited , facts which go to the
grace allowable on bills and notes payable at a question merely as to whether the recognizance

given time. Evertsen v. National Bank of New could be enforced , or whether c rtain facts con

port. 574 stitute a valid defense in favor of the bail. The

People ex rel. Devlin v . Court of Oyer and Ter.
COURTS , miner . 226

The Justices of the Distrtct Courts, under the These are questions of fact for trial before a
resolution of the Common Council, appr ved proper tribunal.

March 16 , 1870 , are authorized and empowered

to appoini janitors for the District Courts. McMa The office of the writ of error is to remove a

Cullough v . The Mayor , & c., of New York . 169 criminal record from an inferior to a higher

criminal jurisdiction . The county clerk slıould

The provision of the charter, Chapter 335, make return the:eto . The People v. Woodin .

Laws of 1873, Section 97, with reference to the 291

Board of Apportionment fixing the salaries of,
The writ of error should always contain the

applies to public officials , not to mere servants :Ljudgment record in form required $ 4 of article
or employees. 16.

1, chap. 2 revised statutes. Ib .

The Legislature may prescribe the form of As to waiver of trial by jury , see WAIVER.
proceedings in any court ; such an act would
not be limiting their jurisdiction . Eno v. The DAMAGES.
Mayor, & c., of N . Y . 362

New York City District Courts are not parts ,
In an action for breach of the covenants of a

| lease whereby the lessor covenanted to erect
ofthe municipal government, and their officers

and give possession of the demised premises .
are not included in the restrictive clause of the

which were to be used for hotel purposes , at á
city charter (Sec. 114). Goettman v . The Mayor,

specified time, and for which the lessee then
& c ., of N . Y . 482

owned and had on storage furniture sufficient
Rents paid into court on application of plain . to fill , and the lessor failed to give possession .

tiffs and by consent of defendant, are subject to the lessee is entitled to damages based upon the

its control and discretion , and the court has value of the use of the premises, as furnished .

power, in the exercise of its discretiɔn , to award | for hotel purposes. Hoxter' v . Knox. 53

that they be paid over to the party to whom | Under a lease providing that repairing shall

the judgment gave a right to them , subject to be doue by the lessor, the lessee, where the
the rights of the other party. Platt et al., ex' rs, premises become untenantable by reason of les
v . Platt. 583

sor's neglect, may recover damages for the

As to court officers ' salary, see SUPERVISORS. whole time they are untenable ; he is not lim

ited to the time within which such repairs

COVENANTS , might have been made, inasmuch as he was not

bound , although he had the right, to make

See DEEDS. thom . Ib

CREDITOR ' S BILLS. In an action to recover for injuries resulting

from negligence, whether gross or ordinary,
To set aside a conveyance for fraud , absolute, exemplary damages are not allowable . The ů .

positive evidence of fraud is not necessary ; the & St. P . R . R . v . Arms. 66

fraud may be inferred from all the facts . Ford

v . Johnston .
498 The measure of damages in trover for con .

version by an involuntary trespasser, is the mar

A conveyance made pending an action for tort Iket value of the property at the point where it
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is sold by the trespasser, less the expense of Asºto exemplary damages for acts of agent,

get:ing it there. Winchester v . Craig et al. 78 see PRINCIPALI AND AGENT.

Where it is not so !d , or themarket value does As to damages for breach of warranty, see

not cover the expense , themeasure is its value !WARRANTY

when first taken , together with any profits that i
might be derived from its value in the ordinary DEBTOR AND CREDITOR .
market, with interest.

If a creditor has a lawful and bona fide debt,
Under chapter 382 of the laws of 1870 , the it is lawful for the debtor to turn over to the

action of the Board of Audit was judicial in its creditor any of his personal property as security

nature, but the ordinary rule , that no action can for said debt, if the creditor takes immediate

be maintained against one acting in a judicial possession and continues such possession . Arch .
capacity , is not applicable when the defendant ; er v . O 'Brien , sheriff .

co rapt y agreed to make bills in which he was
interested ; proceedings before a party acting If the creditor make any arrangement to pro .

in such capacity, who is directly interested , are tect the debtor by holding the property for

coram non judue, and ihe party is not a judge. some purpose other than the payment of luis de.

The People v . Treed et al. 131 mand , he loses all advantage by the unlawful

combination .

The damages in such an action are measured
by the difference between the amount fraudu Where a third person purchases from certain

lently drawn or paid and the amount which creditors of a failing debtor his debts at a stipu .
could honestly have been drawn or paid . Ib . lated per centum , and takes an assignment to

himseis, and such third person acts , not as

A party to a fraudulent combination to pro - agent for the debtor, but purely in his own be

cure money is individually liable to the full alf ,the debts are not compromised in such

extent of the moneys wrongfully abstrected , manner that one creditor can enforce any hal.

although they may have been partially received ance ofthe indebtedness by proving simply that
by others acting with him . Ib . some other creditors received more than himself

upon the sale of his claim . Goldenberg et al v .
In an action against town supervisors for fail Hoffman et al. 372

ure to piace certain judgments upon the tax

list as required by law , the damages in the Where the appointmeni of a receiver has pre
absence of proof of actual, are limited to nomi. vented a levy by a creditor, his rights will be
nal damages; the supervisors do not become proiected , and he will be permitted to show ,

debtors for the full amount of the judgments . without actual levy , that another creditor's se

Dow y . Humbert et al. 185 curity . s void . Sterbart v. Beale et al. 513

Where a mill-owner has a right to the use of As to rights of secured creditor of bankrupt,
a reservoir and dam , the fee belonging to a third

person , and is charged with the duty of main see BANKRUPTCY .

taining the dam , and a riparian proprietor below DEEDS.
erects & 1 am which sets the water back upon

the reservoir dam , he can recover only for thei A covenantagainst incumbrances, in a deed ,
injury to his easement. Robertson v. Wood- is a covenant in presenti, and there can be no

worth . 200 breach unless an action thereon would lie at

| once. Barlow v . the St. Nicholas National Bank
· A diminished benefit from the use of the of N . Y . 28
reservoir, or an increase of the cost and troutle 17

in keeping the dam in repair, or an obstruction The entry ot the land in the assessment roll
of the plaintiff in his right of repairing , would is not an imposition of a charge upon the land.

constitute such an injury .

The owner of land at the time the change of A grantee claiming under a deed describing
grade is in fact completed is the person who is

the land as commencing at the intersection of
damaged , and is the person who is entitled to

the exterior lines of two streets takes only to
the award for da ages done to property by : Touch exterior lines : the point thus fixed is as

change of grade. The People ex rel. Kurzman controlling as any monument would have been ,
v , Green et al. 206 and necessarily excludes the soil of the street.

In the absence of fraud or mistake the White's Bank of Buffalo v. Nichols.
amount agreed upon between parties to a con .

Where the grantcontainsnoevidence that the
tract as to deductions for defects must stand,
and the fact that they were unreasonable makes parties contemplateci a shifting boundary, the

no difference. Stecle et al. v . Lord .
| fact that the street is subsequently narrowed so
as to remove its exterior line towards its center,

In an action under the Civil Damage Act to does not enlarge the area of the lots granted :

support a finding of exemplary damages, there their lines are fixed permanently , and cannot be

must be a finding of actual damage, and changed to conform to any altered condition or

without this , exemplary damages cannot be circuinstances. 16 .

awarded . Roth v. Eppy. The presumption is that the grantor does not

As to measure ef damages in actions for fraud intend to retain the fee of the soil of the street,
in sales, see FRAUDS. but such presumption may be overcomeby the

16 . Ib .

596
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ple.

use of any terms in describing the premises DELIVERY.

granted which may indicate an intent not to
As to whatwill constitute a good delivery, see

convey . 1b .
CONTRACT.

Whatwill not exclude from the operation of a

grant the soil of a street, stated . DEPOSITIONS.

A deed of conveyance executed under a power See PRACTICE .
of attorney, and apparently within its scope, is

presumed to be valid . Clement v . Macheboeuf et DISCONTINUANCE.

See PRACTICE .

A mistake in a deed can be corrected as
between the parties to the conveyance , but not DISORDERLY HOUSES.
as against a bona fide purchaser without notice. I
Caster v . Sitts et al. 92 A house of prostitntion wherein there is fight .

Jing and drinking is within the statutory provis
Where the vendor agrees to sell land and exe- ion for disorderly house . Jacobowski v . The Peo

cute a deed ,which heknowsdoes not, and which

he knows the vendee believes does convey the

whole of the land, the vendor will be decreed to DIVORCE.
convey the residue. Beardsley v . Duntley. 490 Obstinate silence, laziness, or wilful neglect

The fact that demands, in consideration of of household duties on the part of a wife, do
which a certain conveyance was made were not constitute cruel and barbarous treatment as

stale , does not render the conveyance fraudulent a ground for divorce within themeaning of the

and void as to creditors ;the demands being bona Actof May 8 , 1854. Harris v . Harris

fide. Hale, rec 'r . v . Stewart et al.
Where a husband writes a letter to an absent

Where the debts which are the consideration wife , who is residing with her parents , that he

of alleged fraudulent conveyances are bora fide, will not receive her, and she does not return ang

very strong evidence will be required to show try to obtain adinission , it is not such a turning

tliat the conveyances themselves are fraudulent. out of doors as will entitle her to a divorce,

Niles v . Fish et al. . 150 Sowers v . Sowers. 548

As to effect of covenant against incumbrances As to admissibility of affidavit of party on

where assessment has been levied , see Assess- motion to set acide decree of, see PRACTICE .

MENT.
As to evidence in actions for, see EVIDENCE .

As to fraudulent deeds, see CREDITOR'S BILL

DOWER.

DEFENCE.
A right of dower is not divested by the mere

In an action broughtunder Chapter 49 of the finding of the referee that the wife has been

Laws of 1875 , it is no defence that someof the guilty of adultery ; it can only be done by a
warrants issued by the county autborities upon judgment of divorce granted upon such finding.

the bank where the public money wasdeposited , Schiffer v . Pruden . 11

were not endorsed by the payees, if the defend
ant procured the money thereon ; it makes no An agreement releasing a married woman 's

difference that the plaintiff's have a remedy | right of dower made after marriage , will be de.

against the bank also . The People v . Twecd etal. clared void in equity, where it appears to be a

131 fraud upon her rights, unequal and unjust , and

executed under suspicious circumstances.
In an action for negligently and carelessly | Campbell et al. y . Hammett. 204

ejecting plaintiff from a railway car, whereby
hewas unnecessarily injured , it is no detence DURESS.
that he was a trespasser upon the car. Rounds

v . The D . L . & W . R . R . Co. See PAYMENT.

The pendency of a foreign attachment against
the payee of a note in which defendant is made EASEMENTS.

garnishee, is no defence to a suit by the holder Nothing short of an intention to abandon an
against the maker. Bank v . Marquis . 208 | easement will operate to extinguish it , unless

In an action against the City of New York to other persons have been led by the acts of the
recover the contract price of material actually owners of the easement to treat the servient es
delivered to and used by the defendant, for the tate as if free from the servitude. Whate's Bank
construction of sewers ,which contract wasmade of Buffalo v . Nichols,
with the Commissioners of Public Works, in the lease of a buildingThe lease of a building in the rear of which
April, 1871, 1t 18 no defence that there was no is a yard , from which the lessee receives light
ordinance of the Common Council directing the land air, passes the use of the yard as an appur.
contract, or other proof that the Commissioner tenant, and an action may be maintained by the
was authorized by defendant to make the con

lessee restraining any interferer:ce with or ob
tract. Nelson v . The Mayor, & c. of N . Y. 313 struction of the easement so required . Doyle et.

See PRACTICE ; NEGOTIABLE PAPER. lat. v . Lord et. al, 307

260
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As to measures of damages in an action for Where possession has passed and continued

setting back water by a inill dam , see DAMA- without eviction, there is no case for relief.
GES. Jb .

EJECTMENT An agreement for the sale of a portion of the

real estate having been made by the trustees, a

A command in a writ of possession to return suit in equity to rescind the agreement can be

it within sixty days is directory only. The othce maintained as an action to recover money paid

of the writ is to carry the judgment into eff .ct upon a consideration which has failed , the title

and can be executed after the return day. not being such as the purchaser is bound to

Whitbeck v . Van Rensselaer et al. 20 accept. Bruner v. Meigs et. al. trustees. 553

A failure to remove the personal property As to what cases constitute grounds for relief

does not vitiate the execution of the writ , provi coming under distinct heads of equitable juris.

ded the possession is delivered .
10 . I prudence , see those titles, chiefly FRAUD : Ix

JUNCTION ; MORTGAGES : PARTNERSHIP ; SPECI.

A re -entry by the tenant will not enlarge the FIC PERFORMANCE .
time for redemption . 16 .

As to when equity will relieve against forfei
In ejectment, the value of the land is immate ture for breach of covenant in lease, see LAND

rial. Sullivan v . Vail. 110 LORD AND TENANT.

Covenants in a lease that if lessee keeps his ESTOPPEL .
covenants lessor will, at expiration , pay lesser

value of any buildings that he may erect on de The fact that interest has been paid and a

d property, do not prevent lessor from in special tax voted to meet the future interest
stituting summary proceedings against lessee upon void bonds, does not estop a municipal cor
for non-payment of rent. Paine v. The Rector , poration from denying the validity of the bonds.
& c.,of Trinity Chureh . 214 Weismer v . Village of Douglas . 50

As to evidence in ejectment, see EVIDENCE . I A doubtful or disputed boundary linemay be

As to practice in ejectment suits, see PRAC- agreed upon by parol ; and a party so agreeing

TICE . is afterwards estopped from denying the same,

if the other, relying upon it , erects improve

EMBEZZLEMENT. ments. Burt v . Creppel. 249

The fact that a surety stands by and sees the
Evidence showing tbat an employer, being holder of his obligation do something which

suspicious that some one was embezzling his will discharge him from his contract , without
money, caused one of his customers to mark declaring that he shall consider himself dis
some money with which to pay his bill, that a charged if the act is done, does not estop him
clerk collected the bill and divided the money from setting up and relying upon such act as a
with the accused , and that the money was found discharge. He is not bound to warn the parties
on the latter when arrested , is sufficient to es of the consequences of the alteration of the con
tablish the crime of embezzlement. In the mat- tract. Polak v . Everett. 385

ter of Swan . 114
A certificate signed by a mortgagor making

EMINENT DOMAIN .
certain declarations with reference to the validi

ty of the mortgage is no estoppel as against the
As to damages for taking lands for public use , mortgagor , where it is not taken in good faith ,

see AWARD. and reliance placed on its statements, and evi.

dence is always admissible to show whether it

ENDORSERS.
was so taken . Dinkelspiel et al. v. Franklin et

396

See NEGOTIABLE PAPER. Accommodation endorsers are not estopped

from interposing defence of usury , although the
EQUITY. maker has executed a writing which estops him .

Meeker v. Gaylord et. al.
Money paid for land purchased at an auction

sale may be recovered back upon the discovery Where a party authorizes his warehouseman
that the grantors in the deed could not give a to deliver a receipt for gools to one to whom he
valid title to the premises. Brunner v . Meigs has sold them , he is estopped from claiming pay.

et al. trustees, & c . 70 _ 553 ment as a condition precedent to parting with

the title, as against one who has advanced
An action by the people will not lie to set money to the vendee, relying on the receipt as

aside, or restrain the enforcement of an award showing title in suclı vendee. Vorhees et al. v .

made by the canal appraisers . The People v . Olmsteud et al.
Wasson . impld ., & c. 104

Where a person really having the title to
Where the title to real property fails , a pur- land , allows another having the apparent title

chaser without covenants, no fraud or deceit to go on anı! do certain acts, such person is

being alleged, has no remedy in equity to re- estopped from questioning such acts . O ' Dough

cover the price. Whittemor v . Farrington . 446 lety v . Remington . 461

al.

449
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102

A sheriff may be estopped from setting up evidence of the nature of the suits could not be
claims to property he has levied upon by execu . given is not available on appeal. M47Pry v .
tion , by his acts and declarations inconsistent The People, 57

with the levy . Clark v . Hodgkins. 509
A statement made by the prisoner , shortly

The judgment of a court of competent juris. !
is after the murder, and while he was in custody

ction upon a question directly at issue between of the Sheriff in response to the question , “ do
the parties, unless reversed , forever concludes you desire to make any statement," is volun

and estops all parties to the action , and those in tary .

privity with them , from questioning its accura - Parol evidence of a consideration not men

cy or justice in another action. The People : I tioned in a deed , if it be not inconsistent with

Stephens et al. 515 that expressed , is admissible . Taylor et al. v

Where a contract has been obtained by fraud
Priston . 68

or an illegal combination , the party for whom The burden of proof is upon an assignee of a

the work is to be done cannot insist upon its debt, to establish that the debtor was notified of

performance, voluntarily and with full know the assignment in order to protect himself

ledge pay the stipulatsd price, and then in an against payment to the assignor. Heermans,

action recover his damages. trustee , v . Ellsworth . 76

A party having , for a valuable considerati on In an action upon a note where the defense is

given another the right to run pipes over his forgery , other notes and checks of defendants,

land for the purpose of conveying the water of a tending to connect defendant with the origin of

brook , is estopped from questioning such other's the debt for which the note in suit was given

right to such water. But where a party lays are admissible in evidence . Marks v . King .

certain sized pipes and uses them for some time,
79

he cannot replace them by larger ones without
being liable for damages for excess of water Where a former judgment is pleaded in bar,

taken . Outhank v . The L . S . & M . S . R . R . Co. extrinsic evidence that the claim in suit was not

557 included in the judgment is admissible . Kerby

v . Daiy .

Where insured has knowledge of the limi !
tation of an agent's authority, he is estopped Evidence that warrants were issued for legal
from claiming that the agent could contract claims against the county , is admissible so long

with him so as to change the termsof the policy as the bonds were invalid for want of a seal.

or waive performance of its conditions. Mersea Smeltzer v . White .

rau v . Phenix Life Ins. Co. 584 Diary of physician cannot be offered in evi.

See ADVANCEMENTS, dence without couforming to the rule relative
to books of account. Knight v . Cummington et

As to estoppel from claiming for extra work al. , admrs. 116

under a contract, see CONTRACT.
In an action by a bank against A to recover a

EVIDENCE.
balance due on an overdrawn account standing

in the name of B , parol evidence tending to

Defendant's admissions of debt in prelimin - show that A was the real borrower, is admissi.

ary examination do not conclude him under a ble. Lefevre v . The Farmers & Mechanics Bank

subsequently amended answer from showing of Shippensburg. 129

that the debt never in fact existed . The New |
York Dyeing and Printing Establishmant v . Books produced on notice by opposing counsel

Berdell .
12 are competent as evidence. Mitchell v . Bunn .

Introduction of individual's private books and Wl.jre one of a set of books, containing en
papers by one side renders them competent as |tries in brief and referring to other books for a
evidence for the other side. 10 . tuller explanation , is received in evidence, it is

Where there are slight circumstances tend. competent to refer to the entries in such other

icg to establish the bad faith of a purchase, it | books referred to , and such entries are compe

cannot be said by an Appellate Court that it tent evidence. .

was not sufficient for the purpose. Salamon v . Where the books of defendant's firm , in which

Van Praag.
28

is an item debiting plaintiff with the pote in

In an action against the vendor to recover suit, is introduced in evidence to charge defend .

brokerage on a sale of real estate , evidence that ant wiih personal knowledge of its issue, it is

plaintiff'was acting in the interests of the buyer competent for him to testify that he had no such

is admissible . Miller v . Irish et al.
49 kuowledge at the time,or until long afterwards.

Upon the trial of an indictment for murder,

it is competent for the prosecution to show , as |
Where a person stands by and overhears a

conversation between a deceased person and his
bearing upon the question of motive, that de- 1| wife it is not a personal one under the statute .
ceased had attended court several times with a

a Benedict v . Phelps.
party against whom the prisoner was prosecu - |

iing suveral suits , and the objection that parol ! In an action for malicious prosecution evi

106

149

150
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209

297

dence of plaintiff' s sufferings from cold, hunger, allow the plaintiff as a witness in the case , to

dic., in the prison is admissible , and the jury show that the testator had not paid a promis

sliould consider them in assessing damages. sory note in his life time. Howell v . Van Sick

Abrahams v . Couper. 155 len , exr., et al. 273

Parol declarations are admissible as againist And in the case where the question is per
an alleged vendor, and his heirs and gran . mitted under objection and exception , the court
tees, to prove that the vendee has paid the pur- will reverse the judgment' although the plain

chase money. Chadwick v. Fannir 197 | tiff might have safely rested his case without

the evidence .

In an action of ejectment, evidence tending to

show an acquiescence in and practical location A party has a right before offering any evi

of a boundary line for more than twenty years dence of his defense to stand upon his objection
is admissible , although such line is not the true and exception to illegalevidence, for the purpose
line described in plaintiff' s grant. Jones et al. of having same stricken from the case .

v . Smith .
In an action upon a life insurance policy,

A witness being interrogated as to a conver where the defense is that the assured made false

sation with B ., and B . being called , testified to answers to questions is his application , the de
a pariicular conversation with witness, the wit fendant must prove their falsity ; it is not for
ness can be recalled to deny specifically the al the plaintiff io prove his answers true. The
leged conversation testified to by B . 16 . Piedmont & Arlington Life Ins. Co. v . Ewing,

Parol evidence of drafts lost or destroyed is ad admr. 276

missible unless such loss or destruction was in In an action for rent, evidence of how defend .

tentional and fraudulent. Steele et al. v . Lord . ant occupied other houses than one in suit inad .

225 missible. Roberts v . Heap. 292
Proof of a custom is competent to explain the The rules of evidence are entirely within the

conduct of parties to a contract. The Standard control of the legislature, which maymake such

Oii Co. v . Tlie Turnpike Ins. Co. 235 rules and regulations in regard thereto as it

deems best. Howard et al v. Moot.
Judgment will be reversed on account of admit

ting , under objection , parole vidence of a writing A will having been admitted to probate, it can

without satisfactorily accounting for its non only be impeached by direct proof of incapacity,
production . Rostern v . Dodd . 239 as competency will be presumed until the con .

Testimony of physicians as to knowledge of
trary is shown. 16 .

diseases obtained in their professional capacity , In an action on a lease, when eviction is set

necessary to enable them to prescribe, 18 in : | up as a defense , evidence tending to show that

admissible . Dilleber v . Home Life Ins. Co. 240 the act constituting the eviction was done by the

lessor, and not a third party, admissible. Rich
Letters written by the assured are admissible

ards v. Carlton . 326
to show false statements, or concealment of facts
affecting his insurability , which he was bound In an action by the payee of a note against

to disclose. Ib . I one of twomakers , parol evidence is admissible
Under $ 399 of the code the owner of chattels to show that defendant signed the note as sure

is not permitted to prove by his vendor that alty. Hubbard v . Gurney . 335

demand for the possession of such chattels was An assignment of a charter party may be
made by such vendor as the agent of the owner

shown by parol unless it appears that the asof the deceased partner of one in possession of

such chattels, Conway v . Moulton . 242
signment was in writing . Philips v . Pace. 350

To be admissible in evidence a notary 's certi
In an action on a note of $450, evidence that

a ficate of protestmust be under a seal made bya short time prior to the giving of the note the
an impression directly upon the paper, or upon

payee stated hewas working for $ 1. 50 per day ,
wafer, wax, or some similar substance , a mere

and could not raise $ 100 , was competent to raise

question of plaintiff's (the payee's ) " bona fides."
imprint is not sufficient. Richards v . Boller, 353

Nicholson v . Waful. 250 In an action for false imprisonment where ex .

Upon an issue as to whether defendant was
emplary or punitive damages are claimed , all

the circumstances connected with the transac
the owner of a stock of goods which he claimed

tion tending to explain the motive of defendant.
he liad sold by verbal agreement, conversations

between defendant and the alleged vendee,at
are admissible in evidence. Voltz v . Blacke

the time the property was sold , are competent
mar. 355

evidence. Clark v . Donaldson. 258 Evidence that defendant' s agent knowingly

employed a switchman who was intemperateEvidence improperly received must work an
and incompetent is admissible on question of

injury to justify a reversal. positive punitive damages. Courts rarely exer

Where evidence which has been erroneously cise this rightto grant a new trialon the ground

rejected is afterwards admitted the error in ob of excessive damages. Cleghorn v . The N . Y. C.

viated .
To and H R R R . Go . 358

It is an error under the 399th S of the code, to Authority by a father to a son to endorse notes,

and n

Ib .
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506

& c ., need not be expressly proved ; it may be ! In an action upon a policy of fire insurance no

proved by implication or custom . Abei v . Sey- objection having been made to the proofs of
mour . 361 loss either as to form , sufficiency , or time of ser

vice, but same having been retained , these facts
The range of evidence is necessarily very operate as a complete waiver of all objections to

wide where the issue is fraud ; and the same the proof and of all other preliminaries . Brink

latitude will be shown whether the testimony let al. v . Hanover Fire Ins. Co .
494

tends to establish or rebut the fact. Siewart v .

Fener. 402 Declarations of an agent of an insurance com
pany of the result of his investigations, are ad .

A debtor conveyed all his real estate to his misible in an action upon the policy.
sister. The bona fides of the transaction being
at issue, the sister offered to prove that after the When a verdict is directed for plaintiff on the
con veyance she improved the property at her trial, it is unimportant to consider the excep .
own expense . tions to evidence , if there be in fact such uncon .

Held , That the offer should have been admit- tradicted , and unexceptionable evidence, that it

ted . 10 . was the duty of the court to direct a verdict
upon that alone . Parker v . McCunn , exr' x . et al.

The provisions of $ 8 , chap. 276 , of the Laws 502
of 1832, are restricted by Sec. 399 of the Code
Alexander, ex r. v Dutcher. 415

Attorney for plaintiff has not, for that reason
alone, such interest as would exclude his testi

Evidence to show that payment ofmoney was mony as to admissionsmade by defendant's tes

involuntarily is admissible where the fact is tator, under section 399 of the Code. 16

material and is put in issue by the pleadings.

Scholey exr. v . Mumford et al .
Letters of administration are not admissible to

419
show the death of the assured , in a suit brought

Where a plaintiff proves a part of a transac. in an individual character. Mutual Benefit Life

tion , the defendant, even under a generaldenial,even under a generaldenial. | Ins. Co. v . Tisdale .

can prove the whole transaction . Manning v .

Eckert et al.
When a party testifies that he has paid the

420
claim of a third person to other parties who had

Evidence to repel a presumption is not evi. purchased it ; it is not proper to ask such third

dence to prove new matter. 10 . person how much he received from such party .
Wintingham v . Dibbie ,assigree. 512

When upon the trial at a circuit a circum
stance or fact appears inconsistent with the de. Where the plaintiff belongs to the first class
fence , evidence explanatory of such fact is proof preferred creditors, a queston as to how much

per. Genet v. The Mayor, & c ., of N . Y . 437 ! was paid upon claims in the second class is im

in at rial.
Evidence that the judgment debtor believed

the note paid upon which judgment was recov. Declarations of a party made before giving a
ered , is competent upon the question of intent |mortgage are admisible as evidence against him .

in an action ty set aside an assignment by him Stowell v . Hazlitt etal.

as fraudulent. Stacy recr. v. Desham et al. 468
The testimony of a defendant given on a for.

The value of the assigned property may al. mer trial of the same action may be given in

ways be shown. 16 . evidence against him . 15

Services are a good consideration for such an Where the written contract of parties is ap

assignment. Ib. I parently incomplete , evidence may be given .

showing the further stipulation entered into by

Admissions of the vendor made subsequent to them . Tracy et al. v . Watson . 524

the execution of the deed are competent to show

fraud in the description . Beardsiey v . Duntley.
Evidence of experts is only necessary when

the question at issue invoľves a peculiar science
490

or skill. But where the question is one involv .

A parol agreement between an ancestor and a ling merely matters of common sense , evidence

third person by which , for a consideration , the of experis is incompetent. Swartwout v. The N .

tormer agrees to sell and convey certain real es- / Y . C . & A .RR. R . ( 0 . 536

tate to the latter, when performed, binds the
| Evidence, although admitted , will not be al

heirs of the vendor. Admissions of ancestors
lowed to impeach a witness, unless some foun .

are admissible to establish such agreement.
dation is first laid for it, by calling the attention

Knupp v . Hungerford et al.
of the witness that is sought to be impeached to

Declarations of & pastor are not competent the timewhen and p.the timewhen and place where the conversation
evidence , unless he is shown to be the agent of occurred taat is introduced as impeaching testi.

the society , and that such declarations are with mony.Gorgen v . Balzhous. r et al. 529

in the scope of his agency. First Unitarian So
Evidence that defendant had been accustomed

ciely v Faulkner et al.
to keep a flagman at a crossing, although in

The presiding judgemay exercise his discre Icompetent,must be objected to , or it can proper
tion as to the order in which the evidence may ly be considered by the jury. Zimmer v , The N .

be given . Ib Y. C . & H . R . R . R . Co. 531

1b

523

490

493
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In an action for an alleged conversion of As to evidence in actions under the statute
goods, where the defence is a sale of said goods, against innkeepers, see INNKEEPERS.
and defendants rely upon a letter of plaintiff in

As to evidence on reference, see REFEREES.
relation thereto, containing the words : - " By
amounts received on account, $ 32,372.633,” evi

EXAMINATION OF PARTIES.dence tending to show that this sum was an in
debtedness of plaintiff to defendants in other i

See PRACTICE.transactions, which he was willing to apply in
payment for the goods, is material and admissi EXCEPTIONS.
ble, as it would destroy the effect of the ac
knowledgment in the letter as an admission of a See PRACTICE.
consummated sale, and the receipt of payments

on account. Richard v . Wellington et al. 537 EXECUTION .

When money is sued for as a loan , for which In an action to set aside a mortgage as void
a receipt had been given , it is competent to for usury , if the plaintiff succeeds in obtaining
show that it was not a loan , but a deposit for a judgment for relief and costs, an execution

specific purpose. Southwick v . Mudgett. 541 against the body of the defendant is justifi.

In action on a note it is competent to show a able ; the action sounding in tort, being based
" ! on the fraud of the defendant. Bieler v . Reh .

want of consideration .

100
Evidence is admissible to confirm oral testimo

Under a mortgage upon railroad property ,ny as to the terms of a contract. There is no !
' , which purported to mortgage the incomeand

valid objection where an oral contract has been
' earnings of the road , the mortgagee has no

made to prove that a memorandum of its princi
lien upon the income fund , which will prevent

pal terms was made and read to the parties at
a judgment creditor from levying upon it under

the time. Lathrop et al. v . Bramhall. admr, etal. /
an execution . Gilman et al. v. The Ill. & Miss.

545 Tel. Co. et al.
103

In an accounting between partners it is com
petent to show by witnesses doing the same An execution against the estate of a deceased
kind of business as the partners, the amount of debtor is irregular and void unless the proper
business done by such partners and the profits proc :edings as authorized by section 376 of tlie
arising therefrom , as against one of the part code have been had , and a sale thereunder pa -
ners who kept the books of the partnership in ses no title . Wallace v. Swinton . 246
so careless a manner that a proper accounting

cannot be had from them . McCa 'l v , Heditch . Chapter 295 of the laws of 1850 , and section

558 376 of the code not being entirely repugnant,
may both stand. 1b .In action for divorce on the ground of cruelty,

bruises and marks observed and sworn to by
EXECUTORS AND ADMINISTRATORS.

witnesses are competent testimony in confirma

tion of the evidence given by the complainant. An executor cannot recover an award for land
Berdel v . Berdel. 581 of the testator taken for public purposes unless

it appears by the will that such executor hadEvidence of complainant's good character, her
ter, her some right to the possession of the land , eithercharacter not being at issue, is ina Imissible. Ib .missible . 10 . as trustee under the will or for the purposes of

An agentof an express company may receipt administration. Cashman , ex'r , v. Wood . 13

for goods, and such agent's signature may be In the absence of such allegations in the com .
proved by someone who, in regular course of pl int, the complaint is deinurrable for the
business, has received such receipts and knows reason that the land, or money awarded for it ,
such ag int's hand -writing. Armstrong v . Ameri- is vested in the heirs at law of the testator. Ib .
can Ex. Co. 585

In absence of proof to the contrary , adminisEvidence is admissible to show how a person tor is presumed to have paid only such debts as
came to sign a contract in an uniisual place or we e properly proved . Harvey , adm 'r , & c . , v .
what his relations were to the contract. Hauck Burnham .

25v , Craighead et al. exrs. et al.. 59 +

| Special administrators appointed in another
In an action by a wife for damages in conse - state , should contest claims of creditor, being

quence of the habitual intoxication of her hus in that state , and not the general administrator

band, caused by defendant selling him liquor, as here.

bearing upon the question of damages, it was

proper to show any want of, and inability to Release of a security does not affect the in

obtain employment, in consequence of his pre - debteduess it was given to secure.
11 .vious habits of intoxication . Roth v . Eppy. 596

An exec itor will not be surcharged , as re

As to advissibility of exemplification of bank . spects legaters and next of kin, with he cost of

• ruptcy record , see BANKRUPTCY. a monument over his testator which is reason .

able , accords with the means and position of the
As to granting new trial for improper admis. I testator, and has been approved by the majority

sion or rejection of evidence, or for verdict of said legatees and next of kin , Estate of Bar .

against evidence, bee NEW TRIAL ; PRACTICE . I clau .
179

Io .
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But the cost of improvement and inclosure of An insurance policy containing a provision that

burial lot will not be allowed an exe utor as re “ if the building shall fall, except as the result

spects objecting parties in interest. 1b . of fire, all insurance by this company shall im

mediately cease and determine," continues in
A delivery by testator to his executor of cer- ftill force where the building, although removed

tain money to be distributed among his servants , from its foundation by the violence of a tem

which was so distributed after his death , eon - pest, and greatly damaged , is still intact as a
stitutes valid donationes causa mortis. 16 . building . The Fireman ' s Fund Ins. Co . v . T'he Con

gregation of Ro :leph Sholem .Where an executor is likewise trustee he is
99

allowed but one commission for both capacities.
Where a party accepts a policy containing the

words “ Occupied as a dwelling ," it amounts to

Where an executor is allowed by the terms of a warranty that the premises are occupied , and
the will 6 per cent. commission for all money | if the policy provided “ if the premises became

collected by him , the term collection will be vacant and unoccupied the policy should be
construed in its strict and distinctive sense , and void ,” and they were actually unoccupied when
will not be held to includemoneys received by the insurance was effected , it avoids the policy ,

the executor as the proceeds of a sale of proper and knowledge upon the part of the company's
ty belonging to the estate , unless it plainly ap- aget that the premises were vacant, does not

pears that such was the intention of the tes affects its validity . Alexander v . Germania Ins. Co .

tator. 'reland v, corse et al. 175

On a judgment recovered in a foreign country ! An agreement in a policy that any person

the administrators of the deceased judgment other than the assured,who procures the insur
creditor may maintain an action in their own ance, should be deemed the agent of the assured

names in this State. Nichols v . Smith . 471 is operative. Ib .

EXEMPTION. | A general agentmay waive by parol a con i.
tion of a policy even where the policy provides

The fact that premises from the proceeds oi that the waiver must be in writing . Arkell v .
the sale of which the property in suit was commerce Ins. Co. 372
bought was declared a homestead, & c ., does not

exempt this land . Ford v . Jonnsuon . 498 A company held to be bound by acts of an
agent after surrender of his agency , the insured

EXPERTS. being ignorant of such surrender.

See EviDENCE . Where a policy in its terms requires that in
case of loss notice of logs shall be given forth

FALSE IMPRISONMENT. with , a notice given twenty-three days after the
loss is in time. Lycoming Mutual Fire Ins. Co . v .

As to what proot is admissible in actions for, 1 Bedford .
444

see EVIDENCE,

Payment of the premium at the time of
FEES. making a contract of insurance is not n ressary

to bind the company ; and if a credit is givenAny agreement, express or implied , to pay a
* by the agent, the contract is equally obligatory.

county clerk more than the statutory fees for

recording a deed, mortgage or other homoge.
Church v . Lafayette Fire Ins. Co. 473

neous instrument is illegal and void ; nor can An agent may wa've such paymentand give
this result be evaded by means of an accounts,such credit.
stated . Curtiss , ex’r , v . McNair . 369

The question of waiver is for the jury to de
The fees of county clerk for searching are

termine. 16 .governed by the Revised Statutes, and not by

the Act of 1810 , chap. 342. A condition in a policy that if the prem ses

shall become vacant or unoccupied and so re
FIRE INSURANCE. main with the knowledge of the assured , with

The authority of an agent to receive propo
out notice to and consent of the compnny in

sals for insurance and countersign and deliver
writing , the policy should be void , contemplates

policies, cannot be held to extend to adjusting an ab ndonment of the premises as tenantable
losses or waiving proofs of loss, and binding property or vacancy for an unreason ble time.

the company to pay without them . Bush v . The Kelly v . Home Ins.Co. 479

Westchester Fire Insurance Co . 31 As to evidence in actions on policies of fire

A substantive coinpliance with conditions of insurance, see EVIDENCE .

policy as to proof of loss , unless waived , is
As to liability of insurance companies for the

n cessary to entitle the insured to recover. -
acts of their agents ,see PRINCIPAL AND AGENT.

Bl som v . Lycorning Fire Ins. Co.

As to right of insurance agent to waive com
The company may reject a claim on the two.

i pliance with conditions of policy, see WAIVER.
old ground that the prof of loss was too late ,
and that the insurance was fra 'dulenily ob . As to insurable interest of a general agent.

tained ; it is not bad for duplicity . 16 . see PRINCIPAL AND AGENT.

B .

ib . /
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477

16 .

FIXTURES. Seller may terminate the credit and sue on the

debt at once .
An owner of personal property cannot, a gainst

his will, be deprived of the title to the same, by Equity may decree thedelivery up and cancel

having it attached without his consent, to the lation of deeds and other writings procured by

real estate of another, by a third person , where fraud , and will enjoin their transfer or disposi

such personal property can be removed from tion pending the suit . The Globe Mutual Life Ins.

such real estate without any great inconvenience, Co. v . Reals et al. 360
and without any subtantial injury to the real es

tate. Shoemaker et al. v . Simpson . 93 | A mere purchase of goods, unaccompanied by
any fraudulent representations, is not of itself

Gas fixtures, chandeliers and brackets, do not fraudulent, although the purchaser is insolvent

pass with the sale of a house to the purchaser. at the time, and has knowledge of the fact.

Jarechi et al. v , The Philharmonic Society . 153 Fish et al. v . Payne.

FORECLOSURE. As to effect of fraud in obtaining renewal of

See MORTGAGE. | policy, see LIFE INSURANCE .

FOREIGN JUDGMENT. As to evidence in cases of, see EVIDENCE.

Prima facie a Superior Court of avother State FRAUDULENT CONVEYANCE .
has jurisdiction over the subject matter of a
judgment pronounced by it. Lowry v . Guthrie . In setting aside a conveyance procured by

fraud , equity will allow the purchaser to receive
153

back only the identical property by which he
When the record of si ch a curt showsjuris - effected the bargain , whether it has greatly de

diction , e . g ., that the party against whom judg . preciated in value or not ; and even if it has be
ment was finally pronounced had himself pre- comie worthless. Neblett v . Macfarlana. 59

viously instituted proceedings by filing a bill

against other parties, and that all parties ap See DEEDS ; FRAUDS.

peared before the court by counsel, it is (in the
GARNISHMENT.

absence of any allegation of fraud ) conclusive ,

and cannot be contradicted by parol evidence in That a foreign attachment issued out of a

a collateral proceeding in this State. court of another State, and the garnishee under
its judgmenthas actually paid themoney to anFRAUDS.
attaching creditor, does not discharge the garn

In exchange of chattels, if ove party make ishee, if it appear that the court has no jurisdic

fa 'se representations as to condition of his prop . tion over the subject matter, and that ihe garn .

erty , the other in action for fraud is entitled to ishee might under the law of such State , have

recover damages, although he has received full |protected himself, but neglected to do so . In

value for his articles. Murray v . Jennings. 14 such a case, article 4 , section 1 of the Federal
Constitution , providing that full faith and credit

Measure of damage, the difference between shall be given in eaci State to the judicial pro

actual value and value as represented . Ib . ceedings of every other State , is not applicable .

Where one of two innocent personsmust suf Noble et al. v . The Thompson Oil Co. 121

fer by the frand of the third , whichever has ac GIFTS ,
credited him must bear the loss. Aull et al. v .
Coiket et al. 30 A deposit of moneys in a savings bank in the

joint names of husband and wife is not such a
A party induced by fraud to make a purchase cift as will entitle the wife to hold the sameon

of property , and to take a warranty therefor in the husband's death , withoutproofof further de.

writing , and under seal,may disregard the lat. ivery . Matter of accounting of Ward, exr. 503

ter,sue directly for the fraud, and give parol evi- |
dence of the fraudulent representations. India . 1 . In the absence of such proor te| In the absence of such proof the moneys be

napolis P. & C . R. R . Co . v. Tyng. 80 long wome
89 | long to the estate of the deceased . Ib .

In fixing the value of such property as a loco | As to what will constitute a donatio causa mor.
motive engine, the whole country is but a single tis , see EXECUTORS AND ADMINISTRATORS.

market.

GRAND LARCENY.
Where the grounds of the action are false

statements made by defendant, with intent to ! To constitute larceny there must be a feloni

deceive, it is necessary that it should appear by ous taking and carrying away of another's prop

affirmative proof that the defendants knew the erty . Abrams v. The People . 14

--representations to be false . Marshall v . Fowler
| Such taking involves trespass, or fraud, or de

• ei al. 274
vice in getting possession .

Fraud will not be presumed or conjectured .
Pogsession of property fraudulently obtained

16 .
with felonious intent, title remaining in owner.

Where sale is influenced by fraudulent repre. is larceny. Kelly v . The People. 15

sentations, even though on credit, it is unneces

sary to allege fraud in complaint. Claflin et al. Both possession and title so obtained , is “ ob .

v . Taussig ei al. 317 | tainingmoney under false pretenses. Ib .

Ib .

b .
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If a person is overpaid by mistake, and at the a certain sum in lieu of support, in an aciion to

time of discovering the error, whether that be recover for the wife 's board evidence of cohabita
at the moment of payment, or afterwards, forms tion after the separation is competent to do
the intention of defrauding the rightful owner away with the effect of the separation . In

as to such overpayment, it is larceny. Wolfstein such case proof of cruel or inhuman treatment

v . The People . 184 | by the husband is not necessary. Holt v . Des

GUARANTY. | brough . 129

A guaranty that certain county warrants are Where a physician is employed in attendance

“ genuine and regularly issued ," means thatthey upon a sick person , his employment continues
aro valid , legal claims against the county. while the sickness lasts , and the relation of

Smeltzer v . White . 106 physician and patient continues unless it is put

an end to by the assent of the parties , or the
Such a guaranty covers the defect in the war

express dismissal of the physician . Potter v .
rants of the wantof a proper seal, without which Virgil 243
they would be invalid . 16 .

To recover upon & guaranty it is not necessary
A wife cannot abandon her husband's house

to return, or offer to return, the property pur
and home and bind him for necessaries, pro

chased upon its faith .
visions, clothing , medical attendance & c ., ex

cept on proof of gross abuse, neglect and mig.

GUARDIAN AND WARD. conduct on the part of the husband . Ib .

The inadequacy of the security given by a In the absence of the husband the wife may
guardian ad litem , and his compromise of suits act ashis agent and rent a house, and bind him
without the knowledge of his w rd , and without for rent, & c . Roberts v . Heap . 292
the sanction of the court , does not furnish suf
ficient cause for removing such guardian , with IMPLIED OBLIGATION .

out first affording him an opportunity to ex
See CONSTITUTIONAL LAW .

plain his conduct. Ashley v . Sherman . 294

As to effect ofjudgment entered without the INDICTMENTS .
appointment of a guardian ad litem , see JUDG

MENT. As to organization ofGrand jary , see JURIES.
As to practice on the trial of, see CRIMINAL

HIGHWAYS. PRACTICE.

A person digging a pit or ditch near or in a As to the requisites and sufficiency of indict
highway,must see that travelers are protected (ments for any particular offence. see the title of

from falling into it . Beck v . Carlton et al. 116 the crime in question , such as BIGAMY,GRAND

The same rule is applicable to any alley in a LARCENY & c .

city , although the ditch or pit is notin the exact
INJUNCTION .

bounds of a street, alley, or lane.

The fact that a street is laid out with side | A Court of Equity will not restrain proceed

walks, gutters, & c ., and used by the public, is ſings at law upon a note which contains, as

prima facie evidence that it is a street for public liquidated damages, a clause which pro ides

use & c . Baxter v . Warner. 206 | that after maturity it shall bear interest in ex.
cess of the legal rate. Downey v . Beach. 72

No person , therefore, had a right to do any

thing himself, or to cause anything to be donel An injunction will not be granted unless a
by another, whether servant or contractor, I reasonably clear case is made out. Clark v . The

which rend ers the street less safe than for- N . Y . Life Ins. & Trust Co., et al.

merly .
Neither illegality or irregularity in the pro

One obstructing a highway cannot escape ceedings, nor error, or excess in the valuation ,
liability for the doing of such acts by proving por the hardship or injustice of the law , pro

that hemade a contract with another to do them , vided it be constitutional, nor any grievance

and that they were actually doneby the latter which can be remedied by a suit at law , either

and not by himself. Ib. before or after its payment, will authorize ad
Commissioners of High ways are not liable injunction restraining the collection of a tax.

for damage caused by an erroneous construction Taylor, Collector, v . Secor et al.
of an embankment in a highway, by means of
which the lands of abutting owners are deprived

The rule as to courts of equity interfering

of drainage. Gould et al v . Booth et al., Comrs.
with the collection of taxes stated and applied

to a peculiar case .

Private actions will not lie against then for INNKEEPERS.
errors in the exercise of their discretion , or

omissions to perform their duty. In an action against an innkeeper for loss of16 .

a guest 'e property by fire, when the defense ,

HUSBAND AND WIFE . under chapter 633 laws of 1866 , was that the

fire was of incendiary origin , and defendant's
Where a husband and wife live apart under witnesses had given testimony tending to estab

a deed of separation by which the wife is paid ! lish , and plaintiff's witnesses testimony tending

Ib .

209

To.

317

1b .
447
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to rebut the defense, evidence that an attempt JURISDICTION
was male to fir · an adjacent building on the
samenight is admissible" Faucet v . Nichols. 332 A judgment recovered against co partners in

one State cannot be enforced in another against
Negligence by an innkeeper in omitting pre - a partner not personally served with process

cautions which a prudent man ought to take to and not residing in the State where the judg.
protect the property of a guest, will deprivement was obtained , though his co -partner , after
him ofthe benetit of the statute of 1866 16. dissolution , may have authorized an appearance

by attorney for the firm in the suit in which the
INSURANCE judgment was recovered . Hall et al v . Lanning

As to liability of insurance companies for acts
Let al. 16

of their agents, see PRINCIPAL AND AGENT. In an action on a foreign judgment, the record
l ofwhich discloses an appearance , it is compe

As to waiver of conditions of policy by agents, tent for the defendant to show the appearance

see WAIVER . was unauthorized . Tb .

As to principles governing different classes of After the dissolution of a co - partnership , one

insurance, see ACCIDENTAL INSURANCE ; FIRE of the partners in a suit broughtagainst the firm

INSURANCE ; LIFE INSURANCE ; MARINE IN - has no authority to enter an appearance for the

SURANCE . other partners who do not reside in the State

where the suit is brought and have not been
INTEREST. served with process . Io .

Compound interest is only recoverable on all In an action for the recovery of property , it is

special agreement to pay such interest upon in - not sufficient to give this court jurisdiction to

terest after the latter has become due. Young review , on a writ of error, the decision of the

v . Hill. 115 | biohest court of a Sto
highest court of a State, that title in a third

A final accountmade by a party, in which he
party , acquired under a United States statute ,
is set up to defeat ths p aintiffs claim ; the de

includes interest on interest on his own bond ,

is such a special agreement as binds him to pay
fendant himselfmust claim title under a statute .
( R . S ., 709.)

16 .
Long et al v . Converse et al.

compound interest.
33

The U . S. Supreme Court cannot re-examine
There being no agreement as to the rate of the judgment or decree of a State Court simply

interest upon accrued interest, it will be com
because a Federal question was presented to

puted at six per cent. (Ohio ) Cramer' v . Lepper .
that court for determination . It ma-t appear

that such a question was in fact decided , or that

INTEREST WARRANTS.
its decision wasnecessarily involved in the judg .

ment or decree as rendered . Bolling v . Lersner .

Interest warrants of a railroad company are 63
not within the provisions of 1 R . S ., 768, nego.
tiable instruments as between third parties. Due notice, actual or constructive, to the
Evertsen v . Nutional Bank of Newport. 574 fendant, is essential to the jurisdiction of all

courts . Earle et al v . Me Veigh.

JUDGMENTS.
What is a good notice under a statute pro

Clerical error in defendant's name in Sheriff' s viding foreriff's viding for constructive procene, decided . 10 .
certificate of service , does not vitiate judgment
afterwards obtained . Miller et al v . Brenham et A claim by a trustee, that he was compelled

a . . 465 to pay over the trust funds to the Confederate

Action may be maintained in this State on
States, when the country was under military

rule , is not a Federal question , and will not give
judgment barred in State where recovered by

this court jurisdiction to review a decision of
lapse of time. 1b .

the State court. Rockhold v . Rockhold et al. 82

A judgment entered without having a guard
A court will not be deprived of jurisdiction

ian ad litem appointed for infant defendants is

not absolutely void , but voidable . McMurray et
unless it appears affirmatively in the declaration

Ithat the matter in demand ” is beyond its
al v . McMurray. jurisdiction . Sullivan v . Vail. 110

As to getting aside judgments , see APPEAL. Before the jurisdiction of the Orphans Court
As to assignment of, see ASSIGNMENTS. | has attached, a proceeding to declare void and

JURIES,
alleged, release of dower is properly brough !

on the equity side of the Common Pleas Camp

A challenge to the array of a grand jury on bell et al . Hammett. 204

ground that it was not selected by the commis

sioners of jurors will not be allowed. Carpenter
The Commissioners of Central Park bad full

v . The People.
405 / jurisdiction to alter the grade of 123d St. be

tween 6th and 7th Avenues . The People er rel.

The acts of a de facto officer are valid as to | Kurzman v . Green et al.
the public and the validity of his title to office

cannot be drawn in question collaterally. Ib .
To give the United States SupremeCourt juris

| diction to review the decision of a State Court

As to manner of arriving at verdict , see PRAC- the judgment of the lattermust be final Zeller

TICE . et ul v . Switzer. 207

10
00 da

81

543

208
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The Supreme Court has no jurisdiction to JUSTIFICATION .
direct a receiver appointed under Section 50 of
the National Currency act, who is not a party to As to where sureties on an undertaking to dis

the record , to pay over moneys in his hands to charge an attachment may justify , see ATTACH
MENT.a judgment creditor of the bank over which he

is appointed receiver. Ocean National Bank v .
Carll .

312
LACHES.

Long delay is making application for leaveSuch receiver being under the control of the to amend answer for the purpose of setting up
Controller of the Currency, such judgment the Statute of Limitations, is good ground for
creditor should present his cla m to the Conº denying such application , especially where
troller of the Currency for payment. Ib . plaintiff's rightsagainst other parties have been

An unauthorized appearance by an attorney lost on account of the failure of defendants to

gives jurisdiction , and the subsequent proceed set up said defence in the first instance, Chase

v . Lord et al. 73ings in the action cannot be attacked in a col- |
lateral proceeding , on the ground that such ap

When more than three yearshave elapsed sincepearance was unauthorized or forged. Fergu - l the commencement of a suit, judgment by de

son v . Crawford et al. 336 fai't will not be granted without notice to de
notition of administrators to the Surrogate fendant. Phipps v . Cresson .

120
for authority to sell real estate to pay debts,
which omits to state a description of all the As to laches in presentation of checks for col
real estate of deceased ,whether occupied or not,ed or not. lection , see BANK CHECKS.

and if occupied , the names of the occupants,"
As to laches in applying for writ of certiorari,will not confer jurisdiction on the Surrogate to

see CERTIORARI.
grant the order to show cause. Estate of Kel- |
ly . 569 As to effect oflaches in not bringing action to

Ifthe requirement of the statute which pre trial, see PLEADINGS.
scribes what such petition must state , may be

disregarded in one particular, it may be in LANDLORD AND TENANT.
all.

When one of joint lessees receives rents under
Sections 1, 2 and 3 of Chap . 82, Laws of 1850, the authority created by a lease, and upon the

and the amendments of Sec . 3 by Chap. 260, strength of the title of the lessees, he has no

Laws of 1869, and Chap. 92, Laws of 1872, do right to retain the money on the ground that

not cure or obviate such omission . 16. the lease was a nullity. Dayton , public Admr. v .
Mc Cahill et al. 34Said Sections 1 , 2 and 3 are not applicable to

proceedings before the Surrogate, and do not Lessee is bound to make ordinary repairs
relieve him from requiring strict conformity to Statute of 1869 (Conn.) applies only to cases
the requirements of theRevised Statutes govern where the building becomes untenantable by

ing such proceedings. To hold otherwise would reason of some sudden and unexpected calamity .
nullify Sec. 4 of same act. That section pro | Hatch et al. v . Stamper,

42hibits the Surrogate from confirming a sale

“ unless upon due examination be shallbesatis- An action may be maintained in their in
fied that the provisions of the title of theRedividual names by a church committee. Stott et
vised Statutes (governing such proceedings) al v . Rutherford .

64
have been complied with , as if this act had not

been passed .” Ib . A lessee cannot dispute his lessor's title. Ib.

The United States courts have exclusive .
Acceptance of new tenants operates as a sur:

65jurisdiction of an action for the infringement of render of a lease. Fobes v . Lewis .

a patent. De Witt v . Elmira Nobles Mfg. Co. 589 Where a lessee agrees to and does make re

pairs, under an agreement with the lessor that
State courts have jurisdiction in actions in

| his lease shall be renewed and the amount ex

which patent rights come in question collater . | pended in repairs shall be applied to the rents .

ally . 16 . and the demised premises are destroyed before

the commencement of the new term and before
As to effect of filing of petition in involuntary

the new lease is delivered , he may recover thebankruptcy on jurisdiction ofstate court over
amount so expended in repairs . Smith v . Farns

pending cause, see BANKRUPTCY.
worth .

As to presumption in favor of, see FOREIGN

JUDGMENT. A board of Supervisors have no power to

enter into a lease of a building for armory and

JUSTICES COURTS. drill purposes, until thəy have complied with

An answer alleging that a note was of noi|all the requirements of section 120 of the Mili.
| tary Code of 1870. Ford v . The Mayor & c . oflegal force, held a sufficient allegation to justi

fy the defendantin insisting upon his right to 191

amend by pleading the statute of limintations. The Military Code of 1862, is repealed by the
Leonard v . Forster

508 Military Code of 1870 , except as to certain legal

As to justice 's return , see PRACTICE , proceedings, Ib .

65
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In Pennsylvania a tenancy at will is construed Held , That a transmissible interest vested in
to be a tenancy from year to year. Hey v . the children upon the issuing of the policy , and
McGrath . 250 that the child of the deceased child took by

descent the interest of its parent, and was en

Where the sub -tenant purchases the title of titled to the portion of the fund which the par

the paramount landlord , he is invested with all ent would have received if living. Continental

the latter's rights, including the power to deter: Life Ins. Co. v . Palmer et al. 00

mine the original lease. Ib .

A life insurance policy, containing a clauso
The provision of law that an agreement not providing it shall be void if the answers made

to be performed within one year is void, does to questions by the insured in his application

not apply to contracts for leasing lands. Reeder are found to be false in any respect, is wholly
et ai. v . Sayre. 253 avoided by a false answer whether it be material

or not. The Ætna Life Ins. Co. v. France. 82
Parol lease, how it affects tenant from year to

year. Ib . In such case neither the court nor the jury

can inquire into the materiality of either the
Tenant holding over ; tenant sowed crop un - question or answer.

Ib .
der an agreement ; the landlord afterwards sold ;

tenantmay reap. Ib . A Court of Equity will reinstate the holder of

a life insurance policy which has been forfeited
Equity will relieve a lessee against forfeiture |by reason of non-payment of premiums, where

for breach of a covent to repair when the land - payment of such premiums was impossible .

lord has by his conduct misled the lessee into | Bird v . Penn. Mutual Life Ins. Co.
83

supposing that the covenant would not be insis

ted on. Hughes v . Metropolitan R . CO. 406 It is not necessary that an applicant for life

insurance should sign the application personal.

A parol lease vests in the lessee a present in ly ; he may authorize any other person to sign

terest in the premises from the time the lease is for him . Stelwagen v. The Merchants Life Ins. Co.
made. It is not an executory contract. Becar v . 125

Fleres, exr., & c . 421
Not stating in the application that theassured

Fraud in executing lease will vitiate it al- bad applied to another company for insurance
though party injured had friends present who does not vitiate the policy

could read and who could examine lease. Edick

v . Dake . 559 A renewal of a life insurance policy , which
had been forfeited by non -paymentof premiums,

As to damages for breach of covenants of procured by fraud , 18procured by fraud , is void , and an offer of judg.

lease, see DAMAGES. ment for the amount of the inoney received as

premiumsat the time of renewal, with interest

As to evidence in actions on lease , see EVI. and costs, after suit bronght, is a sufficient ten

DENCE. der to allow the company to disaffirm . Harris

v . The Equitable Life Ass. Soc. of U . S . 156
As to ejectment for non -payment of rent, see

EJECTMENT. Statements in the application for insurance in

the declaration , or answers to the questions are
As to leases by married women , see MARRIED either warranties or representations. If war.

WOMEN. ranties , then materiality, or want of materiality

as to the risk , has nothing to do with the con
As to release of sureties on lease, see PRINCI tract. The only question is , were they untrue,

PAL AND SURETY. and if so, the policy is void . But if representa:
tions, then to avoid the policy, they must be

LEGACIES. substantially and materially untrue, or made

for the purpose of fraud. Buell v. The Conn . Mu

See WiLLs. tual Life Ins . Co . 161

LETTERS OF ADMINISTRATION .
Whether or not a disease is " serious " within

themeaning of a life insurance policy is a ques.

See EVIDENCE. tion of fact for the jury. Boos v . The World Mu
tual Ins. Co. 211

LIENS. An agreement to issue a policy of life insur

ance is good , although the premium was paid by
As to lien ofmortgagor under a mortgage on note , and the note was not paid at maturity ,

the income and earnings of a railroad , see EXE |where the policy contains no condition avoiding
CUTION . I policy unless the note is paid . Shaw v . The Re

public Life Ins. Co.
LIFE INSURANCE .

Where the administrator of the deceased had
A wife insured the life of her husband, the received the policy, but it was not in reality de

amount payable to herself it living, if not, to livered by the agent until after the death of the
their children . She died before her husband, assured , and in ignorance of that event, no re
and one of the children before him , leaving a covery can be had unless a valid contract of in

child . surance existed between the insuror and the in

212
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284 DENCE .

de arner . 507

04

sured before the latter's death , and the policy | pal of outstanding notes, where such an agree
delivered in pursuance thereof. The Piedmont ment has been made or custom established be
& Arlington Life Ins. Co, v . Ewing, Admr. 276 tween tho parties by the course of business. Ib .

A life policy containing a clause making it Equity cannot relieve against the forfeiture of
void if the insured went south of certain limits a policy on account of non -payment ofpremiums
without the consent of the company, is invalida- or of interest on premium notes at the time re

ted by the continued stay of the insured south of quired by the termsof the policy . Ib .
such limits , whither he went under consent of
the company for a prescribed period. Evans v . As to evidence in life insurance cases, see Evi

The U. S . Life Ins. Co.

And where the company's officers, after such
LIS PENDENS.forfeiture , declined to receive further premiums

unless 2 1 - 2 per cent.more was paid to cover the A notice of Lis Pendensmay properly be filed

additional risk , and gave plaintiff' s agent till in
agent in an action to have a debt declared a lien upon

next day to pay, agreeing to keep the policy in the
ne pony the separate real estate of a married woman .

force and give credit for the premium and per- San
centage, they have the right to abandon their
agreement, and to refuse to receive the premium

MALICIOUS PROSECUTION.and percentage, and declare the policy forfeited .

Ib . As to evidence in actions for, see EVIDENCE.

That the insured was ill, and that it was
highly inconvenient for him to return , affords MANDAMUS.
no ground for relief, unless it appear that he

was actually unable to travel, even by short When a party has a legal remedy, by action ,

stages and at great expense. 1b . against a town , a mandamus will not lie. Marsh

v . Town of Little Valley. 48
A false answer in an application for life insur

ance avoids the policy , whether the insurer Wbat was once a claim against the County of

knew its falsity or not, if the answer is a mate New York , having become a liability of the city ,

rial one. Baker v . The Home Life Ins. Co.me life ins. co . 366 the latter may be sued upon it and a mandamus366
will not lie. The People ex rel. Tenth NationalIf a true answer is given by the applicant to Bank v . Board of Apportionment.

the company's agentwho reduced the answer to
writing , and in so doing modified or varied its A peremptory writ of mandamus, under Chap .
meaning, the company is estopped from chal. 697, Laws of 1867, to compel Board of Assessors
lenging its correctness. 1b . of New York City to assess damage to property,

Authority to an agent to solicit applications caused by closing street, is proper upon their re

for life insurance does not give him authority to
fusal to act. The People ex rel. Carleton v . Board

118collect premiums. Howellv. Charter Oak 'Lifelof Assessors of New York City.

Ins. Co.
383 A presumptive right to the writ is all that is

The principal has a reasonable time to repudi. necessary to be shown to secure success ofappli
ate the acts of an unauthorized agent, even ifcantin such case. Ib .
the death of the insured intervenes ; and he

See also , Quo WARRANTO.need not tender back the premium received by
such an agent. If he notify the agent of his
dissent to his acts heneed not notify the insured .

MARINE INSURANCE .

Where a policy of marine insurance, by its
Where a bond is given by an agent, as a con- terms, provides that the risk is to terminate at

dition of his being retained as such agent, con - the place and at the time the voyage shall be
ditioned that he will pay over all moneys be- stopped , in consequence of ice or the closing of
longing to the company which he may receive, navigation making a completion of the voyage
the sureiies on such bond are not exonerated by impossible , and allows three days for a dis
the fact that the agentmade a further agreement charge of the cargo, the insured has the right to
at the same time, as required by the company, make every effort to continue the voyage, after
that all his commissions thereafter earned stoppage, to a proper place to discharge the

should be applied to his past indebtedness to the cargo and lay up the boat for the winter, not
company, of which they were ignorant. Magee withstanding it is apparent it could not be fin

et al. v . The Manhattan Life Ins. Co . 418 ished by reason ofobstruction by ice. Sherwood

The mere relation of principal and surety does I et al., exrs. v . Merchants Mutual Ins. Co. 496

not require the voluntary disclosure of all the

material facts in all cases. . Ib . MARRIAGE.

The prompt payment of premiums, or of in- As to effect of condition in restraint of, see
terest annually in advance on a premium note , WILL .
where the policy by its terms requires such pay .

ments, is a condition precedent to a recovery on MARRIED WOMEN .
the policy. Anderson et al. v . The St. Louis Mut.
Life Ins, Co. s For goods purchased by a femesole , she may

458 ,
I be sued after marriage withont joining her lus.

Dividendsmay be first credited on the princi- band. Helles et al. v . Rossele .

10 .

85



628 INDEX .

Ib .

Ib .

A married woman , living apart from her hus. Where a master has left the control of bis
band and having a separate property of her own, business to an employee, reserving to himse !f
may be made liable for domestic work done for no discretion , he is liable for the neglect c
herself and children . Conlin v . Cantrell. 128 omission of duty of the one thus representing

him .

The rule may now be considered settled wher
ever the chancery jurisdiction exists , that a | When an employee under a contract for pay
married woman is to be regarded as a femme ment of money by installments for a term of
sole in respect to her separate property ; and service is discharged without cause, he can only
that shemay dispose of it as she pleases, unless recover for the amount that would have ieen
her power of disposition is restricted or limited due , had he continued in service, at the time the

by the deed or will creating her interest. Smith suit was instituted . Hamlin v. Race. 117

v . Thompson et al. 141
If, when discharged , he rescinds the contract,

Where the beneficiary in a trust deed is a and then sues íor its breach , itmay be that he

married woman , and there is no restriction upon can recover for all the damages lie sustained

the mode in which she shall alienate the pro - during the term by the breacı, if the trial was

perty, only that the trustee shall join in the had after the expiration of the term . Ib .

deed , this limitation has no reference to a de
vise , and her testamentary capacity in regard to

There is no implied liability on the part of an

said property is complete.
Ib . employer to care for an employee injured in his

service. Rostern v . Dodd . 239

By virtueof the act of Congress regulating the
rights of property of married women , passed

en passed ! A willful act which will exempt a master

April 10 , 1869, a married woman may dispose of from liability for the tort of his servant, is in

her entire property, constituting her separate es- its legal sense malicious also . Rounds v . The D .

tate , whether such property was acquired before L. & W . R . R . CO . 260

or after the passage of the act. Themaster is not liable for the willful and

A married woman may deal through her hus. |malicious act of the servant.

band as her agent, Crawford v . Everson et al. 168 It is in general sufficient to make the master

A married woman is incapable of making a liable that he gave his servant authority or
contract except in regard to her separate proper- made it his duty to act in respect to the business

ty, but in reference to that she is treated as a in which hewas engaged when the wrong was

femme sole ; and if she gives a note, the law im committed , and that the act complained of was

plies, in the absence of proof to the contrary, done in the course of his employment. Ib .

that she intends to bind her separate estate ; but
the intention must be manifested from the con

The relation of master and servant exists be

tract itself and cannot be shown by parol testi. |
tween the proprietor of a theatre and a star per

mony . The Metropolitan Bank v. Taylor et al.
former, and the former is liable for the negli.

218
gence of the latter, whereby a spectator is in .

ljured. Fox v . Dougherty . 201

In order to operate as a charge upon her se Where the person who was the immediate
parate estate, when the engagement of a femme

covert is made upon a consideration in which she
cause of an accident is a contractor engaged in

or her estate has no direct interest, the intention
performing a special work , the relation of mas

to charge must be expressed in the contract
ter and servant does not exist, and the party

which is the foundation of the charge. Gosman
employing him is not liable, unless the work

et al. v. Cruger et al. 329
contracted for is unlawful, or where an officer

or public body charged with a certain duty com

A married woman who signs a lease not for mits its performance to another. King v . The

the benefit of her separate Estate or business, I N . Y. C . & H . R . R . R . Co. 400

and not containing a clause expressly charging
her separate estate, incurs no liability. Eausta MECHANICS LIEN .

pere v . Ketchem et al. 377 Whether bringing materials upon the prem
Her contracts not for the benefit of her separ ises, and building a tence around the lo ' would

ate estate are void .
be sufficient to establish a lien , quære. Middle

town Savings Bank v . Fellowes. 19

As to when property of a married woman is
liable fordebts of her husband , see Muirhead v . The work done having far exceeded the price

Aldridge.
480 agreed upon at the timeof the taking of a mort.

gage, whether, if the builder's lien had had pre

As to charging separate estate, see NEGOTIA - cedence, it could have covered more than work

BLE PAPER . agreed upon , quære.
Ib .

As to release of dower, see DOWER . A party furnishing a contractor materials,

& c ., is not bound to notify owner of property in

MASTER AND SERVANT.
order to get and enforce his lien . Wheeler v .

A master is not liable to his servant for the Schofield . 35

negligence of a fellow servant who has not Where building was to be completed in one
been negligently appointed . Malone, admrx., v . year, party may extend time verbally and lien

Hathaway , survivor
ill hold lo .
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Ib .

222

When the owner of land permits the con - Order releasing defendant, bidding at fore

struction of a building on his land occupied by closure sale, of his bid , and directing referee to
inother, and for another's benefit , the statute pay from the ten per cent. deposit expenses of

permits a lien by a mechanic or person furn - Isal., fees and expenses of re-sale having been
ishing material. Nellis v . Bellinger. 213 , entered , defendant is entitled only to the bal

ance of deposit after paying referee's fees and
Property held by the public for specific public expenses of first sale, attorney 's costs and ex.

ases, is held in trust for government purposes, penses of re-sale . Knight v . Maloney .

and cannot be taken by an individual for the
satisfaction of his private claim . Leonard v . Reyn Where a will divides the whole of testator's

oids et al. 327 property into certain portions, but was not pro
perly executed as a will of real estate, and the

Under a mechanic's lien the owner is not
| heirs at law recover the realty , they must resort

obliged to pay any greater sum than he agreed" lin the first instance to that to pay a mortgage
to pay the contractor nor more than was un |

upon it , but any deficiency will be paid from the
paid at the time of filing the lien . Before fore

I personalty. Rice, admr., v Harbeson et al. 49
closure the claimant should be able to show the

inability of the owner to perform his promise | An actual, visible and open possession of the

or put him in default by demanding perform premises by the owner of an unrecorded title , is

ance. Miner v . Langan . 482 necessary to avoid the lien of a subsequentmort

A cancellation of the contract by mutual con
gage executed by the owner of record ; an

sent by the parties to it cannot affect the rights
equivocal, occasional, special or temporary pos
session will not take the case out of the opera

of a third party to enforce his lien for materials
tion of the registry laws. Brown v . Volkening et

furnished the contractor. Jenks et al v . Brown
al. 86

impld .
Where a valid , subsisting mortgage has been

Where a mechanic's lien has attached , it can formally satisfied and discharged , and the
not be affected by any arrangement thereafter amount thereof included in a new mortgage
entered into between the contractor and the

which embraces other amounts, and the latter
owner of the building.

mortgage is declared invalid as being usurious,

the former mortgage revives. Faterson v . Bird
MERGER .

sall et al.

Merger will depend upon the intention of the
parties. Beach et al, trustees, v . Allen . 463 And the mortgagee in the second having paid

off the first, upon having his mortgage declared

MISTAKE. void for usury, is entitled to subrogation to the

rights of the first mortgagee. Ib .
An act done or a contract made under a mu

tual mistake or ignorance of a material fact , is In order to avail himself of usury in a mort

voidable and relievable in equity . In thematter gage, a party other than the mortgagor must

of the application of Mary E . Jackson , an infant, as
ant assert an interest in the mortgaged premises .

for leave to sell her real estate. 1 Hubbell v Mansfield . 256

Where the defendant after commencement of
Where in exchange of real estate on the basis

the action pays a mortgage but not the costs,of an appraised amount per foot, there is a mu:
and sets up such payment by answer, it cannot

tualmistake in the amount conveyed by one to
be stricken out as sham , Wetmore v. Gale etthe other , the injured party is entitled to recover 30

Ial. 408
at the appraised rate for the deficiency. Church
v. Steele. Costs in such an action are discretionary, and

it is not certain that the plaintiff would be al
The samecan be recovered in an action of as Ib .

sumpsit for lands sold . 16 .

An agreement made prior to the bond in suit ,
As to correction of mistake in conveyance, see although it refers to it, cannot control it. Smith

DEEDS. v . Smith . 422

MORTGAGE.
A juniormortgagee may redeem from a prior

mortgage by paying the amount due thereon

A mortgage given upon the acquisition of and the costs . Dings v . Parshall. 459
title has precedence of a mechanic's lien ac. The tender of the amount due thereon by

quired by reason of labor on , and materials l ;
junior mortgagee for purposes of redemption isfurnished to the premises under a contract with
equivalent, if properly made, to the payment of

the mortgagor, who at the time the labor and
the money , provided the money tendered is set

materials were furnished had a contract for, but

no title to , the premises. Middletown Savings apar
apart and kept for such mortgagee. Ib .

Bank v Fellowes. 19 The junior incumbrancer having paid the

In Pennsylvania an equitable mortgage can
debt is entitled to subrogation . 1b .

not be created by a deposit of title deeds, but a A bona fide endorsee of a note acquires the
Court of Equity will not enforce their return same right in a mortgage given to secure it as

until the party depositing them has complied the original payee would have had if no equi.
with the agreement under which they are held . ties had existed against the note. Logan v .

Sidney v . Stevenson 29 Smith et al. 509
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Ib .

Where the mortgagor sells portions of the remove , or control the officers constituting such

mortgaged premises , they will , on foreclosure, department. Barnes v . The District of Columbia .

be sold in the order of their alienation. Grant

ees will be protected only to the amountof pur- |
The authorized body of a municipal corpora

chase money paid by them . In such a case the

release of one lot does not necessarily discharge
tion may bind it by an ordinance or resolution ,

the others. McDonald v . Whitney .
which , in favor of private persons interested

529 therein , may, if so intended , opera e as a con
Where a life estate is left to a widow , with tract. Town of Moultrie v . The Rockingham Ten

remainder to infants, she stands in a position of Cents Savings Bank . 271

• trust towards such infants . And where she sells
a portion of the property (under a power in the The power to enact and enforce ordinances

will) for a very low price , and did not apply the has always formed an essential feature in the

proceeds on a mortgage on the property, but cr ation of municipal corporations. The legis .

allowed it to be foreclosed, the decree of fore- lature may confer the power upon the Common

closure is ineffectual to bar the equity of the Council, or any of the departments of themuni.

infant remaindermen , who were defrauded cipal government. Cox v . The People . 283

thereby, and they can maintain an original ac
| Section 104, of chap. 137, of the laws of 1870 ,

tion in equity to avoid it. McMurray et al. v .
McMurray.

with reference to founding contracts on sealed
543

bids, considered and applied to a peculiar case.
The purchaser , the mortgagee, having taken Leverich v . The Mayor, & c., of N . Y . 328

it with full knowledge of all the facts , becomes
ely a mortgagee in possession and is A substantial compliance with the 53d section

bound to account to the infant remaindermen of the charter of New York City , requiring

for their share of what he realizes over and heads of departments to certify to the ntcessity

above the mortgage. Ib . of the work , is sufficient to enable a party to

recover a just claim against the city, even
A re-sale of premises under a decree of fore . I though there has not been a strict and formal

closure will be directed upon equitable terms icompliance with the statute .

when the first sale is made in such manner as

to prevent a fair competition , or where for any The Board of County Canvassers of New York
cause it would be inequitable to permit the sale City are organized as a distinct board for special

to stand . Phillips et al. v . Cudlipp, impld 547 service, and not as town officers, and have the

right to designate the papers in which their
As to what is not a mortgage, see CONDI proceedings shall be published. Harkens v . The

TIONAL SALES. Mayor, & c ., of N . Y .

As to effect of sale in partition upon mort- / min .
The provisions of the Revised Statutes re

gage given by one co -tenant, see PARTITION . Llating to publications by County Canvassers

As to mortgage on income and earnings of (1 R . S ., 133), is not in conflict with Chapter

railroad , see EXECUTION . 875 , Laws of 1869.

As to priority of simultaneous purchase mon | A board authorized by law to make contracts

ey mortgages, see PRIORITY, by publishing for proposals, and by giving the
contract to the lowest bidder, has no authoritv ,

MUNICIPAL CORPORATIONS . after the bids have been opened , to materially

alter the contract as advertised by adding a
Board of revision and correct on have power cluuse thereto , and then award the contract to

to allow , and award damages to property own- ono of the original bidders , without a new ad .

ers, for damages done their property by changes vertisement. Dickinson et al.y . The City of Pough .

in the grade. The People ex rel, Tytler v . Green keepsie . 319
et al.

The legislature of a State has authority to Idebts for entertaininy editors visiting the vil.
Village trustees have no power to contract

make a division of a municipal corporation , and
| lage. Gamble v. Village of Watkins. 361

upon such terms and under such regulations as

it deems proper. Board of Co . Com ’rs of Lara A municipal corporation does not insure citi .

mie Eo. v . Board of Com ’rs of Albany Co. et al. zens ayainst damage from works of its construc

194 tion , but is only liable for negligence or willful
Accordingly where a legislature divided one misconduct . Smith v . The Mayor, & c., of N . Y.

county into three without providing for the pay 471

ment of the debts of the old county, the pre- ! As to when municipal corporation is estopped
sumption is that the old corporation is responsi- from depying the validity of town bonds, see

ble for all the debts contracted before the sepa | ESTOPPEL .

ration , and a bill in equity , on its behalf against

the new to compel contributions for their pro MURDER.
portion toward such indebtedness, cannot be

maintained . Ib . As to evidence on trial for, see EVIDENCE.

A municipal corporation is liable for injuries
NATIONAL BANKS.

arising from the negligent construction of a

work by one of its subordinate departments, A national bank may sue a citizen of the dis.
although it may nothave the power to appoint, trict in which it is located , upon a promissory

345

Ib .

126
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460

note endorsed by such citizen , in the United gagor to procure the necessary mortgage search .

States Courts for that district. The Commercial Houseman v . The Girard Mutual Bldg, and Loan

Bank_ of Clevelani v. Simmons et al. 97 188

Under sec.5198 of the U . S . R . S . relating to In an action against a railroad for negligently
to firing plaintiff's woodland , whether or not the

penalties against national banks for receiving a

greater rate of interest than is allowed by law ,
| injury was the direct natural consequence of de
| fendant's negligence, is a question for the jury .

no recovery can be had beyond twice the sum of
| Pennsylvania R . R . Co. v . Hope. 208

the interest paid in excess of the legal rate .

Hinaermistsrv . The First National Bank of If passenger is directed to front platform with

Chittenango. 173 his bargage by conductor, and remains there,

believing himself to be so ordered by conductor,
The restriction in section 57 of Act of Con - and is there injured , he is not chargeable with

gress of 1864, as amended by section 2, chapter contributory negligence, Mack v . Dry Dock &
269 of laws of Congress, 1873 (3d session ), as to | East N . Y. R .R . Co. 251
issuing attachment, execution or injunction , be

fore finaljudgment against national banks, does . And that is so, though there is room inside,
not relate to such banks as are located in other and a notice posted conspicuously forbidding

States than that in which the suit is brought, riding on front platforin . 16 .

but to those that are within such State South

wick v . First National Bank of Memphis. 216 . Where a person approaches a railroad cross
ing it is his duty, before crossing to take the

In the absence of action on the part of the precaution to look both ways to see and ascer
Controller of the Currency, the courts have tain whether or not a train is approaching , and

power to appoint a receiver of a national bank his failure to do so is negligence. Stockus v . The
upon application by a judgment creditor, subject , N . Y . C . & H . R . R . R . Co.

possibly , to his being superseded by the action

of the Controllor. Wright v. Merchants ' Na The owner of an implement or piece of ma

tional Bank . 539 chinery may lawfully allow another to take and

| use it, and if in using it becomes defective and
When the general banking law does not pro causes injury to a third person , the owner is not

vide for action by the Controller, a judgment liable . King v . The N . Y . C . & H . R . R . & . Co.
creditor is entitled to the aid of a court of equity .

16 .
Where a person is killed while walking over

NE EXEAT. a railroad crossing in the daytime, there being

See PRACTICE . nothing to obstruct the view of the track , and it
does not appear that there was anything to dis

NEGLIGENCE. tract her attention , Held , that she was guilty of
contributory negligence. Mitchel and'r v . The

An agister of cattle is liable for damages done N . Y . C . & H . R . R . R . Co.
through his negligence by a vicious animal in

The samedegree of care is not required of one
his care, to another animal also in his care, al

though he may not have known the vicious dis
| driving a team across a railroad crossing as of

position of the former. Smith v . Cook 73 one crossing on foot .

The question of contributory negligence is one
As to exemplary damages in case of, see

for the jury Hill adm 'r v . The N . Y. C. & A . R .
DAMAGES

R .R . Co. See also PRACTICE ; NEGOTIABLE PAPER.

NEGOTIABLE PAPER .It is negligence in a passenger to alight from
a railway carriage while the train is in motion ; l Negotiable paper issued in such condition as

and it makes no difference thatthe passenger had to be easily susceptible of alteration amounting
arrived at her destination and the train did not to a forgery , will be enforced in the hands of a

stop long enough for her to alight in safety. bona fideholder. Brown v . Rced. 35
Burrows v . The Erie R .R . Co. 105

But where an instrument not purporting to be
Contributory negligence cannot be charged negotiable paper, but capable of being readily

against a child of tender years, where its parents altered, without detection into such , is signed ,
exercise such care in respect to it as persons of whether or not the party signing was guilty of
ordinary prudence would exercise under the cir- negligence, is a question of fact for the jury. Ib
cumstances, and where it exercises such care as

might reasonably be expected from one of its A party taking a note as collateral security for

age. Fallon v . Central Park, N . & E . R . R . Co. a precedent debt, without making any advances

112 or giving any new credit thereon , is not a bona

fide holder. First National Bank of Clarion v .
It is no defence for a person against whom \"Grcoa. 66

negligence which caused damage is proved , to A generalpromise for a valuable consideration

sliow that without fault on his part the same
to pay all the debts of another, if it inures to the

damage would have resulted from the negli- benefit of the promisee 's creditors, applies only

gent act of another. Slater et al. v . Mersereau .
to those who were such at the timethe promise

130 was made, and any one thereafter taking the
It is not prima facie negligence in a mortgagee promisee's outstanding note by endorsement

or his conveyancer, to allow the proposed mort: from a then creditor, takes it subject to all equi

586
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16 .

ties between the endorser and promissor, even dorsement to the payee of the paper,when he has
though it may be taken for value before matu - made himself such for the purpose of securing

rity . Barlow et al. v . Myers. 87 | the credit for themakers . Weid et al. v . Borons.

Where a bank holding negotiable paper re 286

ceives the money on it, on the day of its matu

rity, from a party to i: wko takes it up without
The payee upon a note may show by parol

evidence that the party endorsing commercial
intorming the bank of his purpose, and transfers

paper as its second endorser, had really bonnd
it to a third party, the latter takes it subject to

himself and designed to become the first endors .
all equities existing between themaker and the

er.
party taking it up . Lancey v. Clark. 146

If the maker of a negotiable promissory notel.a negotinble promissory note Persons endorsing commercial paper should be

is induced to sign it by fraud , yet in so signing held liable to those appearing to be prior par

acts negligently, he is liable thereon to a bona ties upon it , when they are shown to have agreed
fide holder for value. Citézens' National Bank to assumethat relation , and the agreement was

v . Smith . 147 |made upon a sufficient consideration . I .

A receipt given on the deposit of moneys, Where an accommodation note is given and

agreeing to pay the depositor or order in paper used as a collateral, and has not been diverted .
currency the amount deposited upon the return the person holding it as collateral may recover

of the receipt, is a negotiable promissory note. against the makers . ( rocers' Bank v . Penfield
Frank v . Wessels. 163 et al. 344

In an action brought thereon the defendant,
under the 2 R . S ., 406 , is entitled to a bond of An agreement to extend time on the original

indemnity where the instrument has been lost.son los debt may be presumed from circumstances. 16 .

16 .
An endorser's promise to pay, after maturity

Payments of negotiable paper before it is due, of the paper, to be binding must be made with

and in the absence of such paper, are not made a full knowledge of all the facts. Richard et al.

in due course of business, and the party so pay- v . coller 35:2
ing should be held to do so at his own risk .
Therefore , themaker ofnegotiable paper is not A check for twenty dollars, drawn on the

discharged, if before the maturity of the paper, First National Bank of Houston, was fraudu
and after its transfer , even as collateral security, lently altered and raised by the payee to two

he makes payment to any person other than the | thousand dollars. It was purchased of him by
real holder. Gosling v . Griffin . 190

J. & Co., who endorsed it to their agents, tho

It is not competent for the maker of a prom - | City Bank of Houston , who presented it to the

issory note to set up, as a defence to a suit by First National Bank , and it was by said bank

an endorsee for value after maturity , any equi- pronounced good . In the usual, course of busi
ties existing between the maker and an inter ness it was taken up by the First National Bank

mediate endorsee, not connected with the trans- in the exchange of checks after bank hours

action between the original parties. Young et The City Bank thereupon gave J. & Co. credit

al. v . Shriner. 210 for the amount. The forgery wasnot discovered
until the next month , on the balancing of the

The bona fide holder of negotiable paper can
accounts between the banks.

recover without regard to any fraud in its incep

tion. Roberts v. Lane. 223
Held . That the National Bank was entitled to

Ono who puts in suit a note shown to have recover the amount from the City Bank as
been obtained from themaker by fraud , assumes money paid under a mistake of fact . ` City Bank

the burden of establishing his own good faith. of Houston v . First National Bank. 379
It is immaterial what the plaintiff's knowledge

may be, if any prior owner whose righthe has Where a bank certifies a check without filling
was a bona fide holder of the note. 1b . all blanks, and by such omission the check is

raised , it is liable in an action to recover the
It does not affect the principles of law above value of such raised check . Helvese v . Hibernia

stated , that the note was made to the maker's National Bank .
417

order and bore only his endorsement, if it is

shown that in fact it was purchased by the plain The certificate of a bank is equivalent to an

tiff's predecessor in title , in good faith and for acceptance. 16 .
valuo, of him to whom themaker first gave it .

Ib . The giving of a promissory note by one per

son to another is presumptively a settlement of
Where an agent acts in making or endorsing all demands between the parties. Sherman

negotiable instruments within the scope of his admr. v. McIntyre.

general authority , the fact that he has abused or

perverted it in the particular instance, consti This presumption may be repelled by evi
tutes no particular defense against a bona fide dence. Ib .
holder for value, White's Bank of Buffalo v .

Getz . 267 An endorsee of a note , who takes it as collat

eral security for a debt, created at the time,
An endorser will become liable upon his en- with no notice of any equities between the origi

486
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nal parties , and relying on the note for security , Only those persons can be sued on an inden

is a bona fide holder for value. Logan v . Smith | ture, who are named as parties thereto . Briggs

et al. 509 et al. v . Partridge et al. 371

The time when a note should have its incep - ! A plaintiff has a sufficient interest to sustain

tion is a question of fact for the jury underall the an action upon several promissory notes en

facts . Sweet v. Chapman . 513 dorsed to him for the purpose of collection , such

In an action on a note given by an intestate endorsements being made upon the understand
just before his death , mere inadequacy of con - ing that plaintiff would collect the notes if pos

sideration , except as a circumstance bearing sible, and then account to the respective endors:

upon the question of fraud or undue influence , ers for the proceeds of the notes over and above

is not a defence to the note. Earl v . Peck , admr. their respective shares of plaintiff' s expenses,
527 | and the expenses of collection . Devol v . Barnes.

384

375

A party to a note may annex to such note any |

condition as to its delivery hemay deem pro
The Board of Health is the successor of the

per. Lattimer et al. v . Hill et al.
566 City Inspector, and as such has control of all

existing contracts made by hím . Bell v . The
Insertion in note of married woman , after its Mayor, & c ., of New York . 511

execution , of words making it binding on her
separate estate , if authorized by her is valid . By section 5 , act of 1874, the Board is made a

Todicker v . Cantrell. 572 necessary party in any action where any of its

As to manner of protesting negotiable paper,
proceedings are called in question . Ib .

see PROTEST. PARTITION .

As to evidence in actions on negotiable paper,

see EVIDENCE. A sale in partition discharges a mortgage
made by one of the co-tenants upon his interest.

NEW TRIAL. The act of March 20, 1867, does not prevent this .
222If the charge of a jndge is erroneous, it is the Wright v . Vickers,admr.

duty of the court to grant a new trial, although An estate in fee, not subject to any life estate .

neither the evidence nor the charge was excep- I though subject to the possession of trustees for

ted to. Lattimer et al. v . Hill et al. 566 the purpose of executing certain trusts , is a suffi
For other cases in which a new trial may be cient possession to uphold an action for parti

granted , see PRACTICE. tion . Chapman et al. v . Cowenhoven impld . 365

NONSUIT.
A receiver appointed under supplementary

proceedings may maintain an action for the par

See PRACTICE. - tition of real estate in which the judgment

debtor is interested as a tenant in common .

NUISANCE. Powelson , recr. v . Reede et al.

Burning brick with anthracite coal for a fuel But the action being an equitable one, the

is a nuisance. Compbell et al. v . Seaman . 41 court will order its discontinuance upon the pay.

ment of the judgment under which the receiver
OFFICIAL CERTIFICATE . was appointed , together with his costs, fees and

The Recorder of Deeds is liable in damages expenses as receiver.

for losses suffered by a mortgagee by reason of It is not admissible in an action of partition to
a false certificate of mortgage search issued from try the legal title , but equitable claimsmay be
the recorder's office. Houseman y . The Girard determined in such actions. Knapp v . Hunger

Mutual Bldg. and Loan Ass. 188
ford et al. 490

PARENT AND CHILD . PARTNERSHIP .

To entitle a daughter to recover of her father ! A partner is not liable for goods ordered by

for waves for her labor and services, the contract his copartners, on his individual account, where

to pay hermust be clearly proved. Sullivan v . . .Sullivan , v: the goods, by mistake, were delivered to the!

Sullivan .
111 firm , if immediate notice is given the vendor.

Story v . Evans. 89

PARTIES.
Where one of several partners withdraws

In the action against a firm of which one of from the firm , under an agreement that the re
the partners is dead , the administratrix of the naining partners and another shall pay all the
deceased partner is a proper party defendant. I debts, the retiring partner becomes , as between

Maénes et al. v . Hollister, admrx., & c .. et al. 20 himself and former partners , a surety. Moess v .

So also is the assignee of the firm where an | Gleason et al. 151

accounting is prayed for. 16 . And where he procurcs a past due outstand

In a certiorariwhere the collection of a tax in ing note of the old firm to be transferred to
the hands of the City Treasurer is stayed , the one of his former partners, who transfers it to
Treasurer is a proper party . So also , all the a third party , he is not liable thereon un in the

assessors of the city . The People ex rel. Ulica holder exhausts all his remedies against the

& Black R . R . Co. v . Shields et al. 157 partnership assets .

16 .

Ib .
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Where, upon the formation of a copartner- combined forces or processes, from that given by
ship , it is agreed that the new concern shall their separate parts. Theremust be a new re

take the assets of one of the partners and pay sult produced by their union. 16 .

all his specified debts , such promise inures to
the benefit of the creditors of him whose assets Where a license has been given by one or
were so tilken . Arnold et al, exrs. v . Nichols, more of several owners in common of letters

impld , & c. 174 patent, the remedy of the others is by action

for an account for whatever has been received .

And so long as the incoming partner retains DeWitt v . Elmira Nobles Mfg. Co. 589
the assets ,le cannot defend upon the ground he

was fraudulently induced to make the agree As to sale of void patent,see CONSIDEEATION .
ment. 16 . As to jurisdiction of State and Federal Courts

One partner has no right, unless specifically in actions on patents, see JURISDICTION .

authorized , to retain an attorney to appear in an
PAYMENT

action for his copartners in a suit brought

against all the copartners. Lyles et al v . Hagy A voluntary payment cannot be recovered .

el al. Fear of the result of an arbitration is not

Where partners have settled and liquidated duress, and cannot affect the fact of its being

their accounts , Courts of Equity will not open made voluntarily. Quincey v . White. 37

them except upon clearly proved allegations of Whether a payment is voluptary or not is a
fraud or inistake. Augsbury v. .Flower. 359

question of law . Scholey, exr. v . Mumford, err.

A partner to whom the partnership is indebted
can have no satisfaction except outof what re

Where illegal fees are demanded and paid as
mains after the partnership debts are paid .

10: a condition of giving up certain property, suchEstate of Gordon .
payment is not voluntary. 10 .

Where firm holdsall earnings in common , it ! In the absence of appropriation by the par

is enough interested in a contract of third partyof third party ties, the law applies payments first to the in
with a member of said firm , to bring an action to

terest, and then to the principal of the debt.
in the firm name to enforce said contract.

Moore v . Kif et al. 307
Tracy et al v. Watson . 524

Where a debt is payable in a commodity, a
Partnership debtsmust be first paid out of

of failure to make or offer such payment fixes a
partnership property, and when creditors obtain

| liability to pay in money. 16 .

judgment against one member of a firm , and

judgment is rendered against the creditor in A party who pays money in his hands to A .,

favor of other members of the firm on ground who claims the same, after notice by B . that

of infancy , such creditor is still entitled to be such money is the property of B ., does so at his

paid out of partnership property . Whittemore peril. Phillips v . Pace. 350
v . Elliott et al. 535

Where one of several partners dies, and the
Where one party advances money to another | partnership is in debt, and the surviving part

to be used in iusiness under an agreement that ners continue their dealings with a particular

they are to share equally in the profits and creditor, and the latter joins the transactions of
losses, they are partners as to third persons. the old and new firms in one entire account,

Mason v . Partridge , impld . payments made from time to timeby the sur:
viving partners must be applied to the old debt.

Where there are limitations upon the au
Hooper et al v . Keay et al. 407

thority of the active partner to bind the other
by debts contracted by him , and the limitations . The pecuniary ability of the defendant does

have been disregarded with knowledge of such not raise a presumption of payment. Altran

other, they furnish no defense, even as to those der, exr. v . Dutcher.
who knew of them . 1b . A general deposit of money in a bank will

As to power of oncmember of a firm to bind not operate as payment of a note held by the
his copartners bysubmission to arbitration , see bank , and which has been protested without

ARBITRATION . specific instructions that it be so applied . Na

As to powerof one partner, after the dissolu
tional Bank of Newburgh v . Smith . 436

tion of copartnership , to enter an appearances A negotiable note given for assessment on a
for other nonresident partners who were not per- premium note 18 payment of the same, II 80 IN

sonally served , see JURISDICTION . tended by the parties at thetime, and ihe agent
in taking it binds the company by his act .

PATENTS. | Lycoming Mutual Fire Ins. Co. v . Bedford . 444

576

415

The decision of the Commissioner of Patents PERJURY.
as to the extent of the utility or importance of

an improvement is not conclusive. Reckendor
An extra-judiciaioath is no ground for indict

fer v . Faber. 577 ment for perjury. Van Dusen v . The People. 90

A combination , to be patentable, must pro. The Fire Marshal of the City of New York
duce a different force or effect. or result in the has power to administer an oath upon an in .
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quiry into the cause or circumstances of a fire, tee of the corporation for neglect to make and
without first having a complaint under oath publish the report required by law , cannot be
made before him . Harris v . The People . 108 joined . Wiles et al. v . Suydam .

281

On the trial of an indictment for perjury, The fact that the allegations as to both

which charged the prisoner with having sworn grounds were mingled in one count, does not

falsely that he had lost 60 ,000 cigars by the deprive defendant of the right to demur. Ib .

fire, and the proof showed that he swore to
having lost 65 ,000, the variance is immaterial, | Where defendant believes in good faith that

and it cannot be raised on appeal.
16 . he is concluded from pleading a certain defense,

and therefore omits it in his answer, but after.
PERSONAL PROPERTY.

wards and before trial learns that the disability

Where a conflict arises between the laws of as to the particular defense is removed , he

should be allowed to amend his answer, and totwo States as to the distribution of personal

property, the law of the State where the prop set up this defense. Seaver, collector, v . The

erty is situated must control. Rice, exr., & c ., Mayor, & c., of N . Y .

v . Jarbeson et al. 49
In such a case defendant should pay all costs

The judgment of another State affecting the incurred from the timeof service of his original

distribution of the personal property of a de. answer . 16 .
ceased citizen of this State, is of no effect as

against the decree of a court of this State. Ib. In an action arising out of an alleged breach
of covenant of seizin in a summons for money

As to effect of attaching to real estate, see demand under subdivision 1 sec. 129 of the code,

FIXTURES. is not proper ; it should be under subdivision 2 .

Strong v . Dana . 423PLEADINGS.

A complaint uniting in one statement two An allegation in the answer that the right of
causes of action , growing out of same act, but I tiff is a proper defence , and not demurrable.o action is in a receiver named , and not in plain

against different parties , not demurrable. Ar
Under this defendant may prove appointment of

rell v . Ossusky et al. 9
receiver, and all facts necessary to establish his

A demurrer on the ground of a defect of par. title . Townsend v . Norris . 433
ties will lie only where the defect is apparent ; | General averments of time refer to the com

otherwise the objection must be taken by an in

swer. Haines et al. v , Hollister , admrx. & c., eti / mencementof the action .

20 The court has authority to appoint a trustee

| of real estate in place of a deceased trustee, and
An amendment changing & cause of action

of action an allegation that he was duly appointed by an
upon certain notes to an action to recover cer- order of the court is sufficient.

tain loans for which the notes were given , can - Pente Hoff, trustee, v ,

. 489not be regarded as the substitution of a new

cause of action . Rocky Mountain National An amendment to a complaint striking out a
Bank v . Bliss . 39 waiver of a tort will not be allowed . Cushman

No reply is necessary where the answer sets v . Jewell. 567

upmerely that plaintiff is not the real party in
Where plaintiff delays for several years after

interest. Johnson v . White.
issue joined , in bringing his cause to trial, such

Denial of knowledge or information sufficient delay will not preventdefendant amending his
to form a belief, in answering affidavit, is insuffi answer. Bradley v . Sheehy . 589

cient to put in issue positive allegations in the

affidavit of applicant for writ of mandamus. As to setting aside answer in foreclosure as
The People ex rel. Carlton v . Board of Asses sham , see MORTGAGE .

80r8. 118 As to pleadings in actions by executors, see
In a suit against the maker of a promissory EXECUTORS AND ADMINISTRATORS.

note, it is not sufficient to allege that plaintiff
had " settled with ” the payee, without alleging As to pleadings in actions for fraud , see
payment. Bank v . Berger. 274 FRAUDS.

In an action for damages for fraud committed As to amendments of pleadings, see PRAC
by means of representations, falsely stating the TICE .

state of defendant's knowledge, it should be so

alleged specifically in the complaint to raise As to pleadings in actions where a receiver is

such an issue on the trial. Marshall v . Fowler a party, see RECEIVERS.

et al. 274

For rules of pleading in various special pro .
In an action against a stockholder to recover ceedings, see their titles, such as BANKRUPTCY,

theamount of a judgment against an insolvent & c .
corporation , on ground of failure to pay in his

stock , and because no certificate of the payment
POSSESSION.

ofcapital stock had been filed , a cause of action ,
seeking to recover against defendant as a trus- | See TITLE.

al.

90
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PRACTICE. A return of a justice is held conclusive as to

facts therein stated . People ex rel Simmonds v .
Motion in arrest of judgment should bemade Ruker. 140

on supposed defects in the record and not on

mere defects of evidence. Jacoborski v . The Peo A justice is liable for a false return. Io .

ple . 10

A reference cannot be ordered to take proof of

Remedy for defective proof is by way of ob - the facts stated in a return . 16 .

jection and exception . 16 .
A note given to obtain the signature of a

Improper entry of an order should be correct- creditor to a composition deed , the amount of
ed by a motion to resettle the order, Knightv . which is in excess of the amount paid other

Maloney . 40 creditors, is void . Slade, survivor, v . Wilson , 148

An order made upon unfounded allegations When a defendant, setting up such a defense ,
of fact, which , had they been true, would have fails to establish it but is allowed , without ob

sustained it, is not improvidently granted . I jection , to prove, uncontradicted another, viz . :
Schlumpf v . Downes et al. 41 want of consideration , it is error to refuse to

| direct a verdict for the defendant. Ib .
A refusal to strike out evidence received un

der objection constitutes no ground for an ex . The court can only order the exceptions taken
ception ; if for any reason it should not be con . in a case to be heard in the first instance at the

sidered , the remedy is to ask for instructiong General Term . Benedict v . Phelps. 150
that it be disregarded . Marks v . King. 79

Whether or not an accident by which plain

Where upon the return of an order to show tiff was injured could have been avoided by

cause why a mandamus should not issue, affida- proper care and diligence is a question for the

vits are presented on behalf of the defendant, jury. Haycroft v . L . S. & M . S . R . R . Co. 155
upon which the relator takes no issue, but pro
ceeds to argument, he admits the truth of the The Special Term has no power to ord
defendant's averments. The People ex rel.. motion for a new trial, upon exceptions, to be

Tenth National Banky Board of Abortion . | heard in the first instance at the General Term ,

mentof N . Y . 8484 | after having entertained a motion for a new

trial, upon the judge's minutes ; and it makes

Courts should not set aside a verdict of a jury no difference that the latter motion was based
except upon clear and palpable evidence of upon questions of fact ; the code allows no
fraud, bias, or prejudice. Hill admr. v . The N . separation of the application . The Peopre v .

Y . C . & II. R . R . R . Co. 94 Tweed et al. 159

When the plaintiff has knowledge of the Upon a motion for a stay of proceedings, with
transaction in controversy , which is the subject out security , pending an appeal, the court should

of the action, and is not called as a witness , it is be possessed of all the facts and circumstances
not error in the judge to submit to the jury the relating to the appellant's means and property ;
plaintiff' s absence for them to consider, and it is in considering such an application, the recovery
not error for the judge to instruct them that if had is presumed to be correct,and the possession

they find such absence to be of a suspicious thereof ought not to be jeopardized by tying
character, that it would throw suspicion upon appellee's hands.
plaintiff's case. Brooks v . Steen , imp'd ., & c . 96 |

The difficulty of the legal questions involved ,
Under Sec. 391 of the Code, the plaintiff may the length of the trial, the labor of preparing

examine the defendant before issue joined , and for trial, the amount of the verdict, the number
before the service of the complaint. Glenney v . of motionsmade in the course of the proceed .
Sieduell et al. 97 ings, are considered in determining whether a

Supreme Court rule 21, if intended to affect
case is a difficult or extraordinary " for the pur.

this right, is inoperative.
pose of fixing an allowance.

16,
16 .

If the affidavit upon whieh the application is
| It is well settled that the court cannot set

based gives the judge power to act , his action is
aside a judgment to enable a party to appeal

discretionary, and cannot be reviewed by the
when the time to appeal has expired . There is

Court of Appeals .
no power in the court directly or indirectly to
extend the time of appeal. Whitney et al v .

When more than three years have elapsed Townsend . 172

since the commencement of a suit, judgment by
default will not be granted without notice to

The court is justified in regarding technical

defendant. Phipps v . Cresson .
irregularities in the entry ofjudgment as waived

120
by lapse of time, when there is nothing in the

The court may correct an erroneous sentence papers to show that the advantages gained by

any time during the terın and before the sheriff the respondent by reason of gross laches of the

has proceeded to execute sentence. In the mat- appellants is inconsistent with equity and jus

ter of Swan. 114 tice . 16 .

It is too late to raise an objection to the com - The court has power in its discretion to allow
plaint for the first time on appeal, Holt v . Des the discontinuance of an action without costs .

Trough , 129 | Hilborne, assignee, v . Kolle et al, 182

Ib .

16 .
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203

It is error for the General Term on reversing | upon exceptions filed after the decree, nor get

a judgment, to direct jndgment absolute unless aside a decree because it was obtained by fraud,

it clearly appears thatno evidence, upon a new In such case the remedy is by bill of review ,
trial, could change the result. Graves v. Water- Terry v . The Commercial Bank of Alabama. 279
man , admr., et al. 186

An affirmative defense , alleged upon informa
Circuit Courts are not required to hear oral tion and belief, unsustained by proof, may be

testimony in equity cases, but if they do itmust stricken out as sham . Gaul v . Tho Knicker

be reduced to writing and accompany the bocker Life Ins. Co.

record , and must include testimony objected

to and ruled out, subject to the objection . The The forty-ñrst rule of the courts of record of

U . S . Supreme Court will not send the case back New York State does not entitle the party mak

to have the rejected testimony taken . Blease v. ing a case, as a matter of absolute right, to the

Garlington . 189 | use of the stenographer's notes. Bohnet v .

Lathauer . 290
A party in whose behalf a witness is examined

under the provisions of the Revised Statutes al- Any other statement showing what the evid

lowing the examination of witnesses for the ence was may be used instead of those notes.

purpose of perpetuating their testimony, cannot 16 .

properly file the deposition until the examina

tion of the witness is completed , although the The matter has been committed very much to

Judge may have subscribed and certified it. the judgment and discretion of the justice be.

II wlett v . Wood et al. fore whom the trialmay be had . 10 .

In order to take advantage of a refusal of the
The Judge before whom the examination is

judge to submit a specific question of fact to a
had may limit the cross-examination in order to

º jury, there must be a specific exception to suchprevent its unnccessary continuance for the pur: refusal. Moore et al v . Bristol et al.

pose of annoying the witness.
293

An exception generally to the direction of the
TheGeneral Term has no power to set aside a court to the jury to find a verdict for the defend

verdict as against the weight of evidence upon ant, is not sufficient. Ib .
an appeal from the judgment only . A motion
for that purpose can only be made at Special In application for inspection of papers, facts

Term or Circuit, and must be brought up on an should be given which would enable the court

appeal from the order thereon . Boos v . Tho to determine whether the evidence so sought is

World Mutual Ins. Co. 211 material. Brooklyn Life Ins. Co. v . Pierce et
al. 296

Upon a proper showing the Court of Appeals
will order its remmttitur amended so as to state /

The rule that if the charge does not mislead

that theorder of affirmance is without prejudice
the jury , a new trial should not be ordered, ap

to an application by the appellant to the court plied to a peculiar case. Sloane v. Elmore. 304

below to re -open the case . Petition of Ingra - Where a general exception is taken to the re.

ham . 211 fusal of a judge to direct a verdict for defendants,

no request being made that the justice submit
The Court of Appeals will not reverse a judg : to the jury any questions of fact, on appeal the

ment upon a fact which the judge below ex - party making the request is concluded by the
pressly refused to find, and which was not con - 1 finding of the justice from raising the point that

clusively proved. The Standard Oil Co. v . The specific questions of fact should have been sub .
Triumph Ins. Co . 200 mitted to the jury — the justice having thereafter

In an action to recover unliquidated damages,
directed a verdict for plaintiff. Strong, recr., v.
The N . Y . Laundry Mfg. Jo . 334the jury may resort to means to arrive at a ver

dict that are not allowed in actions where the The defense of usury should be made out by

damages are liquidated . The St. Louis & South - a fair preponderance of evidence. 16.

western R . R . Co. v . Myrtle. 254 On a motion to set aside a judgmentof divorce

To make the improper conduct of an attorney ,
because of adultery , on the ground of fraud and

I collusion defendants affidavit is competent,in going outside the evidence and making im - /
though she might not testify as to her innocenceproper comments, available as error, the court

must be called upon and refuse to stop counsel.
on the trial. Megarge v . Megarge. 352

In such a case it is proper to apply by motion

| instead of by action. 16
Application may be made in ejectmentsuit by

defeated party within three years after judgment The rule that an abuse of discretion is ground
entered to vacate judgment and for new trial. for reversal applied to a peculiarcase. Smith et
Towle v . D .;Witt. 264 al. v . Neals. 375

Party having entered judgment in his own
The finding of a justice at Special Term of a

favor irregularly is not allowed to question its
fact entirely outside of the issues raised by the

irregularity for the purpose of defeating a mo ple
| pleadings, is error sufficient to reverse the judg.

tion to vacate judgment and for new trial. Tb . ment, especially when such findingsmight have
influenced such justice in his finding of a subse .

The U . S . Supreme Court, upon an appeal quent conclusion of law , Dinkelspiel et al.
from a decree , cannot review , master 's report | v . Franklin et al. 896

1b .
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A verdict cannot be set aside as against evi- The articles of incorporation of defendant are

dence where the defendant has not moved for competent for the consideration of the jury. Ib .
non -suit nor asked the court to direct a verdict

in his favor. Peake v. Bell, 423 In an action to recover damages for a injury

sustained by falling on a sidewalk , the question
The practice with reference to the writ of whether thesidewalk was in an unsafe condition ,

ne exeat requires the special allowance of the and whether the injury was caused solely there

writ by an order of this court, and there should by, or whether negligence or want of care on

be an endorsement upon the writ by the clerk , the part of plaintiff contributed to it, should be

showing the amount in which the defendant submitted to the jury . Clemence v . City of Au

should be held to bail. Viadero v . Via
burn . 497424

dero .
The liberal provisions of SS 173, 174 of the Where a party has been nonsuited , he may

Code, with reference to amendment, applies to insist, upon appeal, not only that the judge

the writ ofne exeat. 10 . erred in his application of the law to the facts ,

but thathe erred in his conclusions of fact, or
If upon a reference certain facts are not found, that there were disputed questions of fact that

and no request made to find them , the appellate should have been submitted to the jury . 16 .

court cau not assume they existed , nor can it

look into the evidence to ascertain whether facts It is proper for the court to direct a verdict

were proved which if found would require the whenever a verdict contrary to such directions

reversal of the judgment. Brett v . First Uni- would be set aside as being against evidence.

versal Society . 433 Parker v . McClinn , exr. et al. 502

Where there is a plain conflict of evidence A reargument will not be ordered to decide
upon one of the issues raised by the pleadings, I questions which may arise in other pending ac .

it is error to take the qnestion from the jury.ke the qnestion from the jury : tions, when all the questions involved in the
Genet v . The Mayor & c. of N . Y . appeal have been passed upon on the former

Referee's findings on questions of fact are hearing . Becker v. Howard et al. 508

conclusive. Meeker v . Guylord et al. 441 The court is not in error in refusing to leave

Although the complaint may not have cov to the jury the question of the value of the
ered case as proved, where the evidence is not services for which thenote was given ,where the

objected to , the court on appeal will dispose of samesame were to be determined by the intestate, as

case as though the pleadings were amended on that would be, in effect , to deprive the intestate

trial. Tisdell v . Morgan .
of his power of determination . Earl v. Peck ,
admr.

Where evidence is conflicting the court will
not review a question of fact . Berry v . Jack For the reception of incompetent evidence

son . 470 | which could not by any possibility harin any

one, the court will not reverse a judgment.
A non-suit should only be ordered where the

| Lyng v . Boyd . 528
evidence on either side is so clear and undispu

ted that a verdict in conflict with it could not When a party regneste certain specified ques

sustained Hodgkins v. Van Amber et al. 473 tions, for which there is no valid ground, to be

On a motion for a non -suit all disputed facts
submitted to the jury, it is to be assumed that

he intends to waive the submission of other
are to be decided in favor of plaintiff. 16 .

i questions. Dounce v . Duro et al. 536
An order directing service of summons by

publication against a non -resident corporation An exception to the decision of a judge de.
will be sustained under $ 135 of the Code, when | nying a motion for a new trial on the minutes,

the subject of the actiou is personal property , on the ground that the verdict is against the

within the State , and the transactions in contro - | weight of evidence , instead of its being on the
versy took place here, and the cause f action ground of insufficiency of evidence to support
arose here . Matter of the application of the At- it , is valid as to form , though the ground of the

lantic Giant Powder Co., & c . 475 motion does not come within the express terms
475

used in $264 of the Code. Sharkey v . Torrilhon .
Where the judgment is enterei upon the re , 538

port of a referee and theGeneral Term has a

right to review the facts , it is its duty to pass After a jury has retired , the court, in absence
upon them from the evidence. Godfrey v . of the counsel for either party , cannot instruct

Moser . °483 the jury on any point material to the issue.
Burke v . Webb.

To order a non -suit on the opening of a case.
the court must be satisfied that the counsel It is the province of the jury to reconcile the

stated no cause ofaction in his opening , provi- conflict of proof, and determine from all the

ding same was fully proved . Shubert v . Shu - evidence whether the truth is on the side of the

bert. 484 complainantor of the defendant ; and when this

las been done, free from passion and prejudice,
It was a proper question for a jury whether and the record contains evidence sufficient to

the President and Secretary of a company , in sustain or justify the result, the verdict must
purchasing goods, & c ., acted individually or for be regarded as final. Berdel v . Berdel. 581

the company. Ingelhartet al . v . The Thousand |

Island Hotel Co. 492 ! Noappeal being taken from an order in be

579
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half of plaintiff amending the complaint upon deems most appropriate to the success of the

the trial, the defendant being successful, it business , has a sufficient interest to entitle him
stands intact as a part of the case, with all the to insure the property . Kline et al, cx'rs. v .

benefit to the plaintiff to be deprived therefrom . Queen Ins. Co.

343Hauck v. Craighead et al., exrs., et al. 594
And where such property has been insured asWhere there is a conflict in the evidence upon

ce upon property held in trust by the person to whom
a material issue in the case , the courtmust sub- the

the policy issued, such property willbe regarded
mit the question to the jury. 16.

as coming within the terms of the policy. Ib .
What constitutes intoxication is a question of

fact, to be determined by the jury upon the The fact that an agent has authority to do a

whole evidence, in the light of their own obser certain act, does not warrant an inference that

vation . Roth v . Eppy. 596
he has general authority Express authority

should be shown. Gillett v . Hall. 448As to decisions on matters of practice, on

topics which are treated under separate titles, A corporation is liable only for the actual

see those titles. damages caused by the willful acts of its agent,

done in the course of his employment, unless it

PRINCIPAL AND AGENT. shall have authorized such acts or ratify them

A principal who ratifies the act of & voluntary for all exemplary damages arising out of suchafter they are done. The agent alone is liable

agentwho receives money for his principal and
| act. McKinley v . Chicago & N . W . R . Co. 452makes a loan in his behalf as a condition of

such receipt, is entitled to receive the money so | A promissory note given for work done for

paid to the agent upon the repaymentof the the principal by an agent having a power of at

loan made by the agent. Fowler et ul. v . The trney , and signed “ J . E ., attorney for the estate

New York Gold Exchange Bank.
1 of L . Hayes," does not bind the heirs of the

estate , (the principals ). Merchants Bank v .A voluntary agent is entitled to be reim
Hayes et al.bursed for expenses incurred in behalf of his 525

principal, on the ratification by the principal of . Where one employs a contractor to rebuild

the agent's acts . 16 . his house , under an agreement that the con

tractor shall make good any damage to a neigh
A principal can enforce all rights of action

boring house, and the contractor uses insufficientacquired on his behalf by his agent, irrespective
means to support said house, whereby it wasof any obligations or liabilities arising in the

transaction between the principal and agent. | Pentedamaged , the employer is liable. Bower v .

Indi inapolis, P . & C . R . R . Co. v . Tyng. 80

It is the duty of a principal, when he termi.
A principal is bound by the knowledge of his nates the agency, to notify all parties who have

agent only so far as it was gained in the trans- been in the habit of dealing with the agent.

action in which he was employed. Houseman Claflin et al. v . Lenheim .
558v . The Girard Mutual Bldg & Loan A88. 188

The fact thatdealings between the parties had

Where a contract is signed by " the cashier,” | been suspended for two years , and that on re .

and it is found that he so signed under the di- suming them the principal dealt directly with

rection of the president of the bank , and his act the parties, is not sufficient to constitute con

purported to be on behalf of the bank , the bank structive notice of the revocation of the agency .

is bound . Merchants Bank v . The Meyers Steel
16 .

& c., Co. 214 The immediate employer of the agent or ser

A party cannot avoid his agent's acts as to vant who causes the injury is alone responsible

part of a transaction and avail himself of th « m for such injury ; to him alone the rule of re

as to the residue. 16 . spondeat superior applies, and there cannot be

two superiors severally responsible. Wray v .
Commissioners appointed by and in pursuance Evans.

of an act of the legislature for a particular pur

pose, viz .: to erect a court-house in one of the Insurance companies doing business by agen

judicial districts in the city of New York , and cies are responsible for the acts of an agent

lavi g no corporate or continuous power, are within the general scope of the business in his

agents of the city ;and the city is liable for ex : charge, and no limitation of his authority will

penditures made by them in the prosecution o ' l 'be binding on parties with whom he deals which

ihe work . Wood et al. v . The Mayor, & c.,of N . are not brought to his knowledge. Merserau

Y . v . Phænix Mutual Life Ins. Co.

1 As to liability of principal who is unknown
The remedy in such case is by action , and not

at time of making the contract , see CONTRACT.by mandamus.

As to right of agent of insurance company toWhere an attorney is employed by a collec

tion agency to collect a claim , the attorney is wain waive conditions in policies, see WAIVER.

the agent of the collection agency , and not of
PRINCIPAL AND SURETY .

the creditor. Hoover, assignee v. Wise et al. 2417

A general agent having the custody and con | Mere indulgence to the principal will not

trol of his principal's property with full power wwork a discharge of the surety ; to have

40 preserve and dispose of it in the way he sich an eifect the act must be legally injurious.

530

561

220 584

Ib .
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or inconsistent with the legal rights of the sure- an assignee of the first recorded mortgage,

ty Clark , admr. v. Sickler, admr. 232 without notise of the mortgages being equal

liens, acquires no priority over those subsequent
If the payee, where one party to a note signed ly recorded , Green v . Deal. 149

as surety , takes a new note of the other makers,

extending the time of payment, and procures A judgmentcreditor, whose judgment was a
the new note to be discounted , the surety on the lien against his debtor's real estate , prior to the

first note is discharged ; the raising of the money | latter's being declared an habitual drunkard
on the new note is a sufficient consideration cannot be postponed on a sale of the real estate

Hlubbard v. Gurney . 335 in the payment of his claim till after the costs

of the estate are paid . Malone v . Clinton . 158

Damages on breach of covenant in a lease can

pot be taken advantage of by sureties, in an ac PRIVILEGED COMMUNICATIONS,
tion on the lease, without showing the principal

to be insolvent. Morgan v . Smith et al. 346 See EVIDENCE.

Where a surety is only induced to become
PROTEST.

such by an agreement of the landlard to do cer

tain things, and where there is a conflict of evi Looking in the directory merely for the ad
dence on such point, it should be submitted to dress of an endorser is not making that diligent

the jury. 1o . inquiry which the statute requires. Greenwich

A bona fide purchaser without notice , of realof real Bank v . De Groot.

estate , upon which there is lien by judgment,

although not technically surety for the judg PUBLIC ADMINISTRATOR .

ment debtor, occupies a similar position , and if
the judgment is stayed by an undertaking on

The interest on money deposited by the public
appeal, a release by the judgment creditor of the administrator in bank , subject to the joint order

sureties on the undertaking on appeal, will
u of himself and the Comptroller, and which is

operate to discharge the judgment lien upon the pa
paid by the bank , belongs to the lawful owners

land , and support an action to restrain a sale or
Je of the fund, not to the City . Sullivan , pub. admr,

525thereof upon execution. Barnes et al. v . Mott v . Henera et al .

impld .. & c 363 The law relieving the city from paying inter

An intentional act which materially changes est after the money is deposited in the City

the contract without the surety's consent willGiv Treasury, after the public administrator has set

discharge him , whether it was for his benefit orSr his benefit or | tled his account, does not change the rule . Ib .

not, and even though he might have sustained

only nominal damages. Polak v . Everett. 385 PUBLIC OFFICERS,

A surety is discharged by the creditor re The presumption is that a public officer per
leasing a security in his hands for the princi- foring his duty . This presumption may be over
pal debt, though it does not go to cover the comeby evidence. burditt v . Barry , 113

whole of that debt, and the creditor allows the

surety the whole value of the security. Ib .
An officer to justify his acts must be an officer

de jure. Ib .
In order to discharge a surety on a bond for

the faithful performance of his duties and trusts Where the Commissioners of Public Works

by the principal, there must be proof that the are authorized to contract for deepening a sewer,

delinquency of his principal was caused by dis and after entering into a contract pursuant to

lionest conduct or a gross violation of the obli- such authority, for an open sewer, Held , that the
gations imposed by the bond. Atlantic and Pa- Commissioners did not exceed their authority by

cific Tel. Co. v . Barnes et al. 413 | entering into a subsequent contract with the

| same party to construct a tunnel sewer instead
The discharge of a bankrupt judgment debtor

of an open one without readvertising for bids.
from a judgment from which an appeal is pend Lutes et al, v . Briggs et al. 453

ing , and before its affirmance upon such appeal,

does not discharge the sureties upon the under The Commissioners are not liable to parties

taking on appeal given to stay proceedings upon who have paid the assessment for any surplus

the judgment pending the appeal. Knapp et al. thatmay remain after the work is paid for ; but
v . Anderson et. al. 600 the parties inust look to the Cominon Council

10

As to where sureties on undertaking may jus
tify , see ATTACHMENTS. | The discretion of heads of departments in the

removal of subordinates by way of discipline, is
As to estoppel of surety from claiming a dis - limited to cases which are in violation of pre

charge, see ESTOPPEL . scribed regulations. People ex rel . McLaughlin

As to sureties on bond of insurance agent, see v . Fire Department.
LIFE INSURANCE.

As to appointment of public officers, see AP

PRIORITY . POINTMENT.

Where simultaneous purchase money mort. As to liability of Commissioners of Highways

gages are given , but recorded at different times, I see HIGHWAYS

514
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QUO WARRANTO . all persons to procure tickets before entering the
cars. The St . Louis & S . W . R . R . Co. v . Myrtle.

The question whether a territory claiming to 254
be a school district, is a legally existing district ,
cannot be tried upon an information in the na Railroad companies are not liable for the loss

ture of a quo warranto against the person elec- of merchandize delivered to them as baggage

ted as a committee of the district. State ex rel. for transportation with a passenger. Sloman v .
Woodford v . North et al. 90 | The G . W . R . R . Co. . 208

The People having, through their constitu- ! To make the company liable the passenger

tional agents , ratified an election at which a ju . must in some way bring to the knowledge of
dicial officer is elected , it is not competent for the company the fact that the property checked

them to question it by quo warranto . People v . is merchandize, not baggage. 1 .

Flanagan .
In an action against a railroad company for

To remove a duly elected officer of a society , killing an animal at a crossing , it is not suffi
because of alleged ineligibility, the proper mode cient to show that the employees of the com
of proceeding is by quo warranto, and not by Ipany neglected to ring the bell or sound the
mandamus to compel a new election . Matter of whistle in order to authorize a verdict against
Hebra Hased Va Emet. 584 the company , but it must also be shown that

such negligence caused the damage. Holman v .

RAILROAD BONDS. The C ., R . I. & P . R . R . Co. 474

Railroad bonds payable to bearer, with place A railroad company is bound to use more cau

of payment left blank , and the amount of princi- tion in crossing a street in a crowded city than
pal and interest secured thereby indefinite and in crossing a country road . ' Zimmer v . The N .

uncertain , are not negotiable. Jackson v . The V . Y , C . & H . R . R . R . Co. 531

8. & T . R . R . Co. et a . 263
Where a conductor attempts to eject a passen .

And where the President is authorized by en ger from the train for refusing to pay his fare a
dorsement to name the place of payment where second time, the passenger has a right to pro
by the amount secured is made certain , and entect himself against any such attempt, and may
dorses the bonds but leaves the place of payment resist to such extent as may be necessary to
blank , an innocent holder acquiring possession maintain such right. English v . The Prest ., & c .,
from a thief is not authorized to fill the blank. of the D . & H . C . Co. 580

16 .
The train being in motion , the passenger is

RAILROAD COMPANIES. ljustified in repelling any attempt to eject him

which would endanger his life or subject him
A railroad company must maintain fences to great bazard and peril, and his resistance can .

along the line of its road, and at crossings, I not be urged against his right to recover dama

gates, & c . Spinner v . N . Y C . & H . R . R . R .Co. ges for injuries sustained through such ejec
80

ment. 1 .

Failvre to keep gates shut is evidence of neg .
ligence, and the company is liable for any dam . A contract between a railroad company and

an express company which provides that the
age occasioned thereby. 16 .

railroad company should assume the usual
A passenger railway , which is required by its risks upon express matter, except that it should

Act of incorporation and by a city ordinance, to not a sume any risk or loss upon any money,

keep the streets, upon which its track is, in good & c., for which , with the express company' s safes
repair , is bound to clear away debris, & c ., carried and messengers, no charge for carriage was to

on to the street by an unprecc sented freshet. |be made and the latter were to ride free, will

Pittsburg & Birmingham Pass . R . R . Co. v . not protect the railroad company from liability

City of Pittsburg .
136 | for negligence of its employees, by means of

which one of the messengers is killed . Such

The ticket issued by a railroad company is protection can only be invoked where there is
not conclusive evidence of the right of the lan express provision to that effect in the con .

holder , but only a token or voucher, adopted for tract. Blair, adm 'r , v. The Erie R . Co. 598

convenience, to show that the passenger has ! As to taxation of railroad companies , see
paid his fare from and to the point named . | TAXES .

Nelson v. The Long Island R . R . 145

RAISED CHECKS.
The representations of a ticket agent who re

ceives the money and hands out the ticket, as See NEGOTIABLE PAPER.

to the time the ticket bas to run , are admissible

and binding on the company. RECEIVER .

A passenger, having been ejected from a train An action to recover an assessment on stock
for wrongfully refusing to pay his fare, has no beld by defendant may be maintained by the

right, upon an offer to pay his fare after such receiver of a national bank . Stanton , rec'r, v .
expulsion , to be again admitted as a passenger Wilkeson . 91

on the train . 16. The U . S . District Court has jurisdiction of

A railroad company have a right to require such an action . Ib .



642 INDEX.

21

522

22

An order “ to execute and acknowledge for- 1 There is a distinction between a reservation

mal satisfaction and discharge of all real estate of a question as to the effect of evidence , and a

mortgages " held by a receiver, authorizes him reservation as to its admissibility. Lathrop et

to satisfy and discharge, upon payment, a mort al. v . Bramhall, admr., et al. 515

gage not yet due. Hurmans, trustee , v . Cark

son .
290 Unless the party's rights or interests are in

juriously affected by the referee's action in the

Where, on motion for a receiver, an order is former case, no rule of law is violated , and the

made that a pamed person on giving security referee has a right to use his discretion in re

be appointed receiver, the appointment takes serving his decision . Ib .

effect from the date of the order ; and therefore

where, after such an order, and before the re Where a complaint and bill of particulars is

ceiver so appointed perfected his securities, cer- served setting up certain items, a referee cannot

tain execution creditors, who had received render a judgment on another and different claim

notice of the appointment, put the sheriff in pos- when the complaint is not amended or no notice

session of the goods over which the receiver was given of any claim on such new item . Hallen

appointed , Held , That immediately on notice bake v . Phelps et al. 587

being given of the appointment the sheriff

ought to have been withdrawn. Edvards v . Ed . REFERENCE.

wards. 314
The character of an action on contract to re

Receiver permitted to come into an action and cover money deposited with a person on his
serve an answer setting up his appointment, promise to return same when demanded , is not

and forbidden to allege anything in hostility to changed by the allegation that the depositary

plaintiff,may not afterwards amend such answer misappropriated and converted the funds. Har
and allege other matters. Harlow , trustee, v . den v . Corbett.

Southworth , receiver .
The complaint is controlling in determining

The appointment of a receiver in proceedings the nature of an action . Io .

for the voluntary dissolution of a corporation ,
of the property of the corporation , before the Where the accurracy of an account is brought

report of the referee appointed under the order, in question the case is referable. Cowden v .

was irregular and in no way vested property in | Teale.
receiver or prevented creditors from pursuing As to practice on a reference , see PRACTICE.
their ordinary remedies . Chamberlain v. Roch

ester Seamless Paper Vessel Co. 588

RELEASE.

While a court of equity will, on a proper An agreement not to sue one of several
application , protect its own receiver, when his
possession is sought to be disturbed , and while joint debtors, or oneof several conspirators , does

à plaintiff desiring to prosecute a claim against
not release the others. The People v . Ireed et

the receiver might, very properly , obtain leave
al. 131

to prosecute, yet his failure to do so is no de

fense to his action on the trial thereof, and espe
RELIGIOUS SOCIETIES.

cially so where there is no attempt to interfere Under section 4 of the Act ef 1813, providing

with the possession of the receiver, but only tolfor the incorporation of religious societies, it

obtain a judgment on a claim for damages. must appear that the property was given or

Allen v . Central R . R . of Iowu. 597 granted to the society or for its use , or no title

As to power of receiver in supplementary
will vest : if, from the nature of the society's

proceedings to bring action of partition , see Par
holding it is apparent that the owner of the fee

did not so intend , no title passes. The Aleran

TITION . der Presbyterian Church V . The Presbyterian

As to actions against receivers, see CONTEMPT. Church , cor. 5th ave. and 19th -8t. 178

As to appointment of receiver of national See CORPORATIONS.

bank, see NATIONAL BANKS.
REMOVAL OF CAUSE FROM STATE TO

As to power of State court to direct receiver FEDERAL COURT.

of national bank to pay overmoneys, see JURIS .

DICTION . A suit commenced and actually tried in a

REFEREES. State court, before the passage of the act of

Congress of March 3 , 1875 , but in which a new

The test by which to determine whether the trial had been granted , and which was pending

referee should find the facts which he was call. after the passage of the said act, may be rt

ed on to find is, are they material, or were they moved from such State Court to the Circuit

mere items of evidence not proper subjects for Court of the United States. Andrews, exr., v.

specific findings. Steele et al. v . Lord. 225 Garrett et al. 142

A referee has power to amend a complaint by Under the act of 1866 (14 U . S ., S. at Large

striking out or inserting the name of a party 306 ) a cause cannot be removed from a State to

upon such termsas he shall deem just. Knapp the U . S . Court, where there is but a single de

v . Hungerford et al. 49 . fendant. Vose v . Yulee. 367
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After trial, appeal and reversal, it is too late per se work a forfeiture of the right to be allow

to remove under the actof 1789. Ib . ) ed to file supplemental bill, but is only a cir

cumstance bearing on the good faith of the ap
A party seeking to remove a cause must complication .

ply strictly with the statute.
Section 121 of the code includes not only legal

The act of Congress only authorizes a remov- representatives but successors in interest. 16 .

al where application therefor is made before

final hearing or trial, and thismeans before final | A proceeding by petition : gainst a former
judgment in the court of original jurisdiction . I trustee to open an order by which he was dis

Brice et al. v . Sommers et al. 478
178 charged as trustee under the statute, on the

ground of gross misinanagement and violation
An application made after an appeal has been of duty while acting as trustee,may be revived

taken , is too late.
Ib. against his representatives in case of the death

A zuit to annul a will as a muniment of title , ih of such former trustee pending such proceed
and to limit the operation of a decree admitting ings. In the matter of will of Foster. 220
it to probate , in all its essential elements is a

SAILING RIGHT.suit for equitable relief, and if it can be main
tained in a State court, may also be maintained .aintained . The rule that the sale of an interest in a vessel

by original process in a Federal court, or re - | by a part owner, who is also a master, carries no

moved thereto , where the parties are residents right to the command, is founded on the policy

of different States. Gaines v. Fuentes et al. 554 of the law , and a contract to sell the command ,

even by the owners of a majority interest, is in .

.. REPLEVIN . capable of enforcement. William8 v . Ireland . 281

In an action to recover personal property, no Any contract that fetters the judgment of the
demand is necessary of a defendantwho wrong. owners, or binds them to the selection of a par :
fully detains the property , not being a bona fide ticeoperty not being a bona fide ticular person , is in violation of the rights of the

purchaser. Salamon v . Van Praag. other parties, whose property or lives are in .
volved in the voyage, and therefore void . 16 .Atcommon law and by statute of 1875 , (Conn.)

a right to immediate possession is necessary to Where a master, who is also part owner, sells
maintain replevin for gooi s unlawfully detain his share and transfers the command to his
ed . Spencer v. Roberts.

92 vendee, the latter takes only an expectancy that

he will be allowed by the owners to retain theUnder statute of 1866 , title was sufficient. 15 . command , and whatever he pays for this ex

A refusal based upon one ground to deliver pectanpectancy is a profit to the former master for his
personal property to one claiming it , is a waiv. relinquishment of the command, and not any
er of all other objections to a delivery, which parpart of the ship's earnings, in which the other
cannot afterwards be abandoned and others in owners are entitled to share. IV ,
sisted upon . Bradley v . Cole .

SALES.
No demand is necessary to maintain replevin

where defendants' possession is illegal and An exact meeting of the minds of the parties

wrongful. Shoemaker et al. v. Simpson..un
93
09 with reference to all its terms and incidents is

necessary to constitute a contract of sale. AlexThe claim itself is consideration enough to ander et al v . Fowler.
390supportan undertaking upon claim and delivery i

of personal property. Harrison , survivor, v . As to sales and re-sales on foreclosure, see

Utley et al. 230 MORTGAGE.

It is not necessary that the property should As to what is necessary to take a sale of per

be taken and retaken in order to sustain an sonal property out of the statute , see STATUTE

action on the bond , the taking and retaking |OF FRAUDS.

may be claimed and bond given directly . 16 .
SALE OF INFANT' S LAND .

RESIDENCE. The findings of a referee in proceedings for
the sale of an infant's land are representations

As to place of business in New York City giv.

ing a residence in this State , see ATTACHMENTS. matter of the application of Jackson , an infant,to a purchaser upon which he may rely . In the

for leuve to sell her real estate. 17REVIEW .

See PRACTICE. SEDUCTION,

REVIVOR. A grandfather, who took his grandchild in
her infancy , and adopted and supported her un

A supplemental complaint may be filed to til she was fifteen , when she left his house, and

carry into effect a judgment of foreclosure upon supported herself, may maintain an action for

application of the assignee or the representative her seduction . Certwell v . Hoyt.
177of a deceased plaintiff. Robinson v . Brisbane et

171 SERVICE.

A lapse of over four years from the date of In summary proceedings to remove tenants, a

the recovery of judgment, and nearly three service of the summons upon the tenants and

years from the date of the assignment, does not undertenants by leaving a copy thereof at their

93

al
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place of business with a person of mature age, The heirs could not be compelled to take the
and who at the time of the service was on and house so built under such agreement, and pay

employed on the premises, is in sufficient. People for same; they could be compelle i to convey

X rel. Mordaunt v . Fowler, Justiee. 560 same to such third party.

And where an objection to the regularity of
STATE BONDS.

ile service is made preliminarily, which is over- |
ruled and exception taken , by subsequently Where State bonds are required to be en
offering evidence the tenants do not waive the dorsed by the State , and the endorsement refers

defect in the service of thə summons. 16 to the statute under which they were issued ,

Neither a party nor a witness attending a and “ that the undersigned governor * * has

court in this State from a foreign State can be hereunto set his hand and caused to be affixed

served with a summons, unless he loses his hereto the seal of the State ," and the seal was

privilege by remaining within the State an un - affixed , the bonds are well executt'd by the gov.

reasonable length of time after the close of the ernor signing his name without the addition of

trial. Person v . Markle et al. 567 his official designation . Levy et al v . Burgess,
403

SET OFF .
STATUTE OF FRAUDS.

Judgments can only be set off on summary

application by motion Swift v . Prouty. 406 To take a sale of personal property out of the

Where a party , as security for another, has statute there must be a payment or a delivery

deposited certain bonds in bank , and has given and acceptance of the article . Delivery without

his note for an amount represented by some of 9
acceptance is nut sufficient. Brewster et al. v .

those bonds, and by the order of the court some
Taylor. 23

of those bonds are sold ; in an action on the A sale of growing timber, to be taken away
note by party for whose benefit the deposit was by the purchaser as soon as possible , is not a

made, the amount of the bonds sold may be off contract for or sale ofland or any interest there

set against the note. Manning v . Smeeting . 443 in , within the 4th Section of the Statute of
Frauds. Marshall v .Green .

SHERIFF.
Such a sale is within the 17th Section, and a

Sherit has a right to pay money into court portion of the trees having been cut, that was
where there are contesting claimants to it . Weld acceptance and actual receipt of a part of th .

v . Conner, sheriff , et al. 100 goods sold , which made the oral contract 08

sale binding within the meaning of the Sec
Courtmay direct him so to do . Ib . tion .

As to right of holder of sheriff's certificate to A verbal promise by a vendee who takes land
surplus moneys on sale under deed of trust, see subject to encumbrances to pay such encum .

TRUST DEEDS. brances is valid . Taylor et al. v. Preston 69

SLANDER . The law raises an implied promise on the
part of the vendee taking subject to encumbran

Words spoken , imputing unchastity to a fe- ces, wlfen they enter into the consideration , to
male, are not actionable without special dam - indemnity the vendors against them , and the
age. Pollard v . Lyon . 440 vendor may sue to the use ofthe holder of the

encumbrances without showing that he has
The special damage should be alleged and paid it.

proved specifically . (See, however, Laws of N .

Y ., 1871, c . 219.)
An agreement by which one creditor assumes

the debt of another creditor and takes security

SPECIFIC PERFORMANCE. from their debtor for his own debt and the one
assumed , and the other creditor realeses the

Where, under a parol contract for the purchase debtui, is not within the statute of frauds.
of land , the vendee has paid the consideration | Tisdcli v . Morgan.

but received no deed , consent that the vendee

may take possession of the land will be implied ;
| An action may be sustained for the price of

it cannot be inferred that the vendor intends to goods, value over $50 , where the sale was by

retain the consideration and the use of the land parol, nomoney paid at the time of sale , and

Miller v . Ball. 245as the delivery made some time subsequent to the

sale. Dellon et al. v . Stanton .

A parol agreement between an ancestor and a
third person by which , for a consideration , the STATUTE OF LIMITATIONS.

former agrees to sell and convey certain real es

tate to the latter, when performed , binds the
Underthe bank charter which bound the indi

heirs of the vendor. Admissions of ancestorare
vidual property of the stockholders for the ulti

admissible to establish such agreement. Knapp
mate redemption of the bills issued , a right of

v . llungerford et al. 490 action accrues to each bill-holder when the bank

refuses to redeem , and is notoriously and contin
Third party can protect his interest in equity , l uously insolvent ; it is not necessary to first ex

and compel heirs to convey to him their in - haust the assets of the bank by legal proceed
terests . 16 . ings. Terry v . Tubman . 244

10

1b .

16 .

470

488
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In an action for work done, the plaintiff, in chase , whether it was known to the vendor or
anówer to a plea of the Statute of Limitations, not, no right of stoppage exists. Gallagher v .

put in evidence the two following letters, writ. | Whitaker.

ten within six years of the comencement of the
SUBROGATION .action by the defendant's testator , the person

for whom the work was done, to the plaintiff :
One who holds under a grantee of a fraudu .

“ I shall be obliged to you to send in your ac
| lent conveyance is not entitled, on paying the

count, made up to Christmas last. I shall have
amount of a judgment, to be subrogated to the

much work to be done this spring , but cannot
rights of judgment creditor who hashad such

give further orders till this be done." " You
conveyance set aside. Cole v. Malcolm , impla .

have not answered my note. I again beg of

451you to send in your account, as I particularly

require it in the course of this week ." One who , after foreclosure, purchases of the
Held , That they amounted to a promise to pay mortgagor a term of years, and agrees to pay in

the balance due on the account, and took the cumbrances tbereon , so far as may be neceesary

case out of the satute uincey v. Sharp et to protect his title , does not stand in the position

al . 446 of a surety, and is not entitled to be subrogated .
Where notes are transferred by indorsement | Bloomingdale v. Barnard . 455

in part payment of a debt, paymentof the notes
The doctrine of subrogation is applicableat maturity by themakers does not operate as

an acknowledgment of the residue of the in - where a party is compelled to pay the debt of

debtedness : they not being the authorized another to protect his own rights or to save his

agents of the debtor. Smith survivor v . Ry- own property. Cole V . Malcolm , impld., & c.

an . 590 As to right of second mortgagee to be subro .

There is no agency between several joint gated to right of first mortgagee, see MORT
debtors or between principal and surety or an | GAGE.
insolvent debtor and his assignees which will

make apayment by one evidence of an acknowl. SUMMARY PROCEEDINGS.
edgement of the debt by the others so as to re

16 . As to service of summons in , see SERVICE ,vive it.

Thedelivery of notes in part payment operates
SUPERVISORS.

only as of the day of delivery to take the case

out of the stutute. Ib . Section 1, Chap. 855 , of the laws of 1869 as

As to limitation of time to contest discharge amended by Chap. 260, laus of 1874, and Sec. 2 .

of bankrupt, see BANKRUPTCY. of the former as amended by the latter act, pro .

vides for two separate and distinct classes of

STAY OF PROCEEDINGS. cases. The People ex rel. Atkinson et al., comrs.

v . Tompkins, supervisor, & c . 196

See PRACTICE .
The provision of Sec. 1, thatthe officers must

STOCKBROKERS meet on the first Monday in September, is mere .

ly directory.

A person selling pledged stock “ under the

rule ” may purchase it himself. Quincey v . A Board of Supervisors are empowered to

White. 32 name the officer by whom town bonds, to raise

money for road or bridge improvements ,shall be
It is not per se unlawful as against public executed . 16.

policy for several persons to unite in specu

lating in a particular stock . As to what kind As to whether Court Officers are entitled to

of combination would be u ilawful Quaere. Ib . extra compensation for the care of individual

. . Ijurors by night and on days when the court is
In a purchase ofstock by a broker, and a sale ! !

not holding , is for the Board of Supervisors to
in default of margin, it is a question for the la

he determine and not for the courts. Cahill v . The
jury whether the broker was to borrow money

Mayor, & c., of New York 197on the stocks for the purpose of carrying the ! "

same. Also , what is proper notice of sale for As to damages recoverable in actions agairst

default of margin . A regular sale, namely , a sale supervisors, see DAMAGES.

to be delivered the next day , not void under the

Statute of Frauds. Broker need not keep the
SUPPLEMENTARY PROCEEDINGS.

identical stock on hand ifhe had other shares of

the same stock to supply their place. Rogers v . As to power of receiver to bring action for

Gould .
69 | partition , see PARTITION .

STOPPAGE IN TRANSITU .
As to proceedings for contempt in , see CON

Delivery of goods by a vendor to a carrier is a TEMPT.

delivery to the vendee But until the transitus is See also GARNISHMENT.
completely ended , the vendor has a right to

stop them in transitu , if the vendee become in
TAXES.

solvent after the sale and before delivery . If the

vendee was insolvent at the time of the 11- A Court of Equity will not interfere by in .

Ib .
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157

58

16 .

. 104

junction with the collection of taxes. Rouland The repeal of the act under which town bonds
et al. v . The First School District of Weston . 46 have been issued , does not affect the bonds al

ready issued , and the holders have a vested right
Railroad companies are liable to be taxed for to collect them that cannot be impaired . Ib .

personal property at actual value of stock in
In the absence of fraud or warranty, the vensamemanner as other personal property . The

People ex rel. Utica & Black R . R . R Co. v. dor of negotiable town bonds, which , after the

152 | sale , are declared void by the courts . is notShields et al.

bound to repay to the vendee the purchase
Failure to furnish the assessors with the state . | price. Otis et al. Cullum recr ., & c .

ment required by law , leaves it with the assessors An action will not lie to restrain the levying

to pass their judginent as to value of property of a tax to pay railroad bonds which were ille

upon same basis as upon individual property. gally issued, Comins et al. v , Board of Super

| visors of Jefferson Co.
As to what will authorize an injunction to re. Where legislative authority has been given to

strain the collection of a tax, see INJUNCTION . a municipality, or to its officers, to subscribe for

the stock of a railroad company, and to issue
TENDER municipal bonds in payment, but only on some

precedent condition , such as a popular vote faIn an action upon the second of two notes, voring the subscription , and where it may be

given upon consideration of the assignment of rathered from the legislative enactment that

a judgment by the party receiving the notes, the officers of the municipality were invested

such assignment to be made upon the payment | with power to decide whether the condition pre.

of the notes, an offer to assign must be shown cedent has been complied with , their recital that

before a recovery can be had . Berringer v . Wen - it has been , made in the bonds issued by them

genroth .
47 | and held by a bona fide purchaser, is conclusive

of the fact and binding upon the municipality,The terms of a contract requiring the deliv- for the recital is itself a decision of the fact by
ery of bonds signed by Smith , as Governor, are the appointed tribunal. Town of Colomu v .
not met by a tender of bonds signed by Smith , Heves.

228
although the latter bondsmay be good . Lecy et

al. v . Lurgess .
403 In a suit upon negotiable town bonds, the

town is bound by the recitals in the bonds, and
TITLE. in its official records. Town of Moultrie v . The

Rockingham Ten Cents Savings Bank. 271A parol sale of land with possession under it

for twenty years makes a good title. Benedict Where legislative authority has been given
v . Phelps. to a municipality to subscribe for the stock of a

railroad company, and to issue municipal bondsWhen lands are sold under a contract of sale
in payment of the subscription , on the happen.without a conveyance thereof, the legal title re
ing of some precedent contingency of fact, andmains in the vendor. Smith v . Ferris. 163 where it may be gathered from the legislative
enactment that the officers or persons designatedPossession by a vendee is equivalent to notice to execute the bonds were invested with power

of a claim . Chadwick v . Fanner.
197 to decide whether the contingency had hap

pened, or whether the fact existed which was aThe Indian title to landsin this State extends necessary precedent to any subscription or issue
only to the right of occupation , and when they of the bonds, their decision is final in a suit by
abandon possession , the right of possession at the bona flde holder of the bonds against the
taches itself to the fee without grant. Howard municipality, and a recital in the bonds that the

et al. v . Moot.
297 requirements of the legislative act have been

The court will take judicial notice of the ex . complied with is conclusive. Marcy v. Tomone

tinguislıment of the Indian title . 16 ship of Oswego.
392

Chap . 809 of laws of 1871 is constitutional.Where a party is in actual possession of pro

I pro - | The legislature has power to pass an act ratify .perty which he holds under a deed of trust, it is

Sing bonds illegally issued . Holton v . Town ofnecessary to show fraud or mistake to impeach

Thompsonhis title . Hill v . Hleermans.
442 434

Where a petition of the tax -payers of a town,As to remedy where title fails, see EQUITY. signed by a requisite number, is made to bond

said town in aid of a railroad, the statute gives
TOWN BONDS. no right which the railroad company can enforce

against the town, even where the Commissioners
A town is obliged to provide for the payment have entered into a contract pursuant to the

of bonds issued by them . Marsh v . Town of provisions of the act of 1870 . Buffalo & James

Little Valley .
48 tovon R . R . Co. v . Weeks et al.

457
If a town fails to pay its bonds, an action will Where a county judge has decided that town

lie against it, and if judgment is obtained , | bonds shall be issued for railroad purposes, and

| appointed commissioners for that purpose , and athe board of supervisors are to assess , levy, cold appointed.
certiorari is granted to review his decision , andlect and pay the same as other contingent certiora

charges,
Ib.

' I the commissioners afterwards issue the bonds

150
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to the railroad company, both parties having TRUSTEES.
knowledge of the certiorari, the railroad com
pany acquires no title to the bonds which they A trustee may purchase from the cestui que

can enforce against the town. Bailey v . Toron of trust, under circumstances amounting to a fair

Lansing . 502 and distinct dissolution of the trust at the time
502

| of the purchase. Graves v . Waterman , admr.
An innocent purchaser of such bonds would

186
acquire the rights of a bona fide holder of com
mercial paperand could recover, buttheburden Under an agreement by which several lienors
of proof is upon him to show that he is a pur- of land combined to perfect title in one who was

chaser in good faith and for value ; he cannot to pay all the liens out of the future proceeds of
rely upon the presumption derived from his said property , under which agreement title was

possession of the coupons before they became perfected and rents collected , the one in whom
due. Ib. the title became vested is bound to account, as

As to when a municipalcorporation is estopped
trustee, for the rents so collected ; the words

from denying the validity of town bonds, see
“ future proceeds” are sufficiently comprehensive

to include rents and profits. Belmont v . Pou .
ESTOPPEL.

vert. 300
As to who shall appoint officer to issue the

bonds, see SUPERVISORS. A trustee who has faithfully performeu his
duty as such cannot be removed on application

TRESPASS . of the cestui que trust. Hull v . Mitchison . 339

When bonds are sold under a contract of sale . The period of the performance of his duty
without a conveyance thereof, the legal title re having passed, and there being no possibility
mains in the vendor. Smith v . Ferris. 163 of further performance, a trustee is bound to ac

Damages for opening a highway through such
count for the trust estate , and is liable for any

land should be awarded to, and all releases
loss to it by his misfeasance or neglectful non

performance. Heims v .Goodwill.should be made by the vendor. 16 . 357

A husband who , with his wife , resides in a In such case an action for an accounting will
house built by him , upon his wife 's land , the lie, although no damages or fraud is proven . 16 .
house and land being under his control, may

maintain trespass for breaking and entering the An assignment of all claims, demands and

house. Alexander v . Hard et al.
"o 10 causes of action legal or equitable, passes to the170 C

| assignee a right of action for an accounting
Under such circumstances, the presumption is against a trustee. 16.

rather that the wife is residing in the house by
reason of her marital relations, rather than that A discretion vested in trustees to advance cer

she claims controlor possession . 1b. itain moneys if they deemed it proper, is only
. lexercised when themoney is actually paid , and

A person has no right to place a fainily in - until then they may refuse the advancement,

fected with small-pox in an unoccupied dwelling i although they may have concluded at one time

house belonging to another, withoutthe consent
to pay it. Roosevelt et al. v . Roosevelt et al. 432

of the owner, or authority from the board of

health of the town, although such removal of As to suits in equity to rescind agreement of
the family may be necessary to prevent the trustees, see EQITABLE ACTION .

spread of the disease. Beckwith et al. v . Sturte

pant. 187 TRUSTS.

As to costs in cases of trespass , see Costs.
Where a testatrix left property in trust to pay

TROVER.
the income thereof to her son for life, directing

“ the same shall not in any way be liable for
As to measure of damage in actions of trover, any past or future indebtedness of my said son ,"

see DAMAGES . the income in the trustees' hands cannot be

reached by an attachment execution . Bachmın
As to when action for trover will lie, see AC v . Wolbert et al. 278

TION .

TRUST DEEDS. Where money of one is already in the hands

of another, the owner may create a trust with
The holder of a sheriff 's certificate of sale regard to such money without further delivery

under judgment, which had run only fourteen io the holder, provided the trust is sufficiently
months, is not entitled to the surplus moneys proved . Lambert v . Freeman et al.

arising on a sale under a trust deed , which had
ay Themoney received for real property, held inbeen recorded prior to the judgment. Solt et al.
98 / trust, remains impressed with the trust. Hoff

v . Wingart.
trustee, v . Pentz . 489

A trust-deed in and by which the grantor
conveys all his real and personal property , in Where a testator devises his property to his

order to be relieved of the care of it , does not executors as trustees, directing them to divide

include family portrait. Hill v . Heermans. 304 it in seven equal parts , the income of one part
to be paid over to each of his children during

Such a deed should be líberally construed . 16. 1 !their lives, and on the death of any child , to

See also MARRIED WOMEN. I convey his share to his issue, a valid several

NE

421
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trust is created for each of testator's children A contract for a loan of money at a rate of

living at his death in one-seventh part of the interest which is legal in the place where the
estate, which ceases with the life of the cestuis contract is made, though the money is to be

que trust. Bruner v . Meigs et al., trustees. 553 repaid in a State where the rate of interest is
lower, is not usurious, provided it be not a mere

Two of the children having died before the device to evade the laws of the State where the

testator, their shares went to the heirs of testa money is to be repaid . 10 .
tor and not to the executors in trust. The

shares vested immediately in those entitled in Where an agent, who is employed to effect a

remainder, and did not depend upon the power loan on bond and mortgage, retains a part of
given the executors to transfer such shares,and such loan , upon the pretense that a portion
the vesting could not be defeated or delayed by the eof is for his services and the balance a

the neglect or omissions of those vested with bonus for his principals, they not receiving any

the power. Ib . portion of the part so retained , the mortgage is

not usurious. Estevez et al. v . Pur y et al. 552
UNDERTAKING .

As to consideration for undertaking in re
A party who purchases land subject to a

plevin , see REPLEVIN .
mortgage which he is to pay as a part of the
purchase price, is the purchaser of the equity of

As to justification of sureties, see ATTACHI redemption merely , and cannot set up as a de

MENTS. fense that the note secured by the mortgage

was usurious. Cramer v . Lepper . 597
USURY.

A bank is under no obligation to give an ap - viAs to defense of usury in foreclosure, see
MORTGAGE.

plicant for discount notice whether or not his
paper will be taken . And it makes no differ As to proof of usury , see PRACTICE .
ence that the discount was co be applied to the

payment of notes then in the bank on which VARIANCE.
the applicant was an indorser. The First Nam

tiona . Bank of Lebanon v. Cake.
Under an allegation of the recovery of a

judgment in the Circuit Court for the District or
The usurious interest taken by a national Wisconsin , a judgment obtained in the Eastern

bank in previous transactions only will be a District Court of Wisconsin is inadmissible,
matter of set-off. 16 . where the defendant has pleaded nul tiel. Dow

v . Humbert et al.
The whole interest paid can be recovered only

185

in an action as a penalty of debt. VENDOR AND VENDEE.
It is not usurious to insert in a note, as liqui. Where the vendor of personal property, suchdated damages, that after maturity it shall bear

interest in excess of the lugal rate. Downey vi lits delivery to vendee , and thereafter exercises
| as cigars, has done all in his power to complete

Beach .
" no control over and asserts no possession in the

It is not usury to insert in a promissory note property, the vendee's title is perfect. Straus et

that it shall draw interest , aftermaturity , at a al v . Minzeshei , er. 160

rate in excess of that allowed by law . Kilbreth ,

trustee, v. Wright. 127 The relative rights of vendors and purchasers
of cigars are not affected by the Act of Congress

State banks, when usury is taken , only forfeit of July 20 , 1868, requiring the boxing and

the excess of interest. Bank of Monroe v . Fin - stamping ofcigars before sale, so as to invalidate,

192 as between themselves, their contract of sale for

The defense of usury is only a partial one. a supposed violation of the act. 16 .

16.
A sold note signed by the broker of both par.

An usurious agreement to extend the pay - ties necessarily imports a purchase of the arti.

ment of a debt does not vitiate the debt or its cles therein described , and binds the vendee as

securities ; the agreement alone is void . Real well as the vendor. Butler v . Thomson et al.

Estate Trust Co. v . Keech . 327 295

The amount paid as consideration for such an As to obligation of vendor of the good will of

agreement should be applied as part payment a business, see CONTRACT.

on the originaldebt. Ib .
As to liability of vendor of town bonds which

A promissory note , actually made and signed / are afterwards deciared void , see TOWN BONDS.
in the city of Washington , but dated at Leaven
worth , in the State of Kansas , and sent the Sec ! As to effect of fraudulent representations on
ond National Bank of Leavenworth , and by it credit given on a sale, see FRAUDS.

discounted, is to be governed as respects a ques
tion of usury by the laws of Kansas. The Sec. VENUE

ond National Bank of Leavenworth v . Smoot et Affidavit and notice to change venue for con
il.

venience of witnesses should set out the grounds
To take out interest in advance on discount- for belief that witnesses are material, Kelly v.

ing a note by a bank is not usurious. Ib . Waltham et al . 173

. 72

ley .

389



INDEX . 649

536

Io .

408

Whether an order of special term changing On an executory contract for the sale of " large

place of trial for convenience of witnesses is ap- Bristol cabbage ” seeds, there is an implied

pealable , quære. Kellogg v . Smith . 431 warranty that the seeds sold will produce " large

Bristol cabbages.” White v . Trustees of the
Where papers under such an order are trans 368

mitted from one department to another the ap

peal must be taken in the latter, Ib . The measure of damages is the loss sustained

| by the failure of the crop. lo.
An action to compel the assign inent of a bond

and mortgage is local, and must be tried in the In an action for breach of warranty in build
county where the land is situated . Dings v , ling a canal boat, the plaintiff can recover, 1 .
Parshall. 456 Difference between value ofboat as she was and

as she ought to be. 2 . Special damages by de
WAIVER. I lays and injuries on first trip before defects

A declaration in the recognizance by which
could be ascertained . Zuller et al v . Rodgers et

413
the prisoner is released on his own signature,
that he elects to be tried by the Court of Special | When a party uses a large portion of goods

Sessions, no subsequent demand for trial by sold to him , atter an opportunity to examine

jury being made, is a waiver of the right of trial them , he must be deemed to have accepted
by jury. In the matter of Swan. 114 them , and to have waived any implied war

The looalagent of an insurance company who
ranty. Dounce v . Dow et al.

has authority to take applications and collect A statementmade by a party a year before theA stater
premiums and transmit them to the company,mpany; sale that hewas receiving “ xx pipe iron ,” which
cannot waive compliance with the condition of was tou . h and soft, is not a warranty that all

a policy requiring proof of loss to be made with the iron of that brand which he might there

in a specified time, where the policy required allcy required all | after sell was of that character.
waivers and modifications to be in writing and

signed by an officer of the company. Van Allen WEIGHTOF EVIDENCE .
v . Farmers Joint Stock Ins. Co.

An agent of an insurance company may waive It is error to refuse to charge that where
by parol a condition in a policy, even where the there are two witnesses contradicting each

policy requires any waiver to be endorsed on the other, if the jury find both equally worthy of
policy. Neuton v . Allemania Fire Ins. Co. 599 credit, their testimony is balanced , and plaintitt

fails to establish his case. Rogers v . Gouid . 69
As to waiver of submission of questions to the

jury on trial, see PRACTICE. WILLS.

As to waiver of irregnlarity in service, see . When the will of one who is deaf and dumb,

SERVICE. | or unable to read or write and speak , is presenta
ed for probate , there must be not only proof of

WAREHOUSEMEN.
the facium of the will, but also that the mind of

The transfer of a warehouse receipt, although the testator accompanied the act, and that the

in blank , and the transferee unknown to the
instrument executed speaks his language and

warehouseman, yet if the latter have notice of really expresses his will and that he was cogni.

transfer, he becomes the bailee of the transferee . | zant of its provisions Rollwagen v . Rollwugen

and is bound to hold the deposit for him as 123

owner. Central Savings Bank v . Garrison . 301
A paper in the form of a bond signed by de

Where a warehouseman , having general no cedent, to take effect after his death , and in the
tice of the transfer of a receipt given by him , devisee's possession is a will. Freu et al, v .

permits the property to be taken from him by Clark . 137
legal process , he will be liable to the transferee

for the amount advanced by him on the receipt.
A bequest of money to a legatee for her sup .

16 . | port during her natural life and with power io

use so much of the principal as might be neces

WARRANTY.
sary for that purpose , with a remainder over to

the testator' s children , is valid . Smith et al. v .
Where answers are responsive to direct Van Nostrand. 228

questions asked by an insurance company, they
are to be regarded as warranties, where not | It is competent for the testator to w .ake the
responsive , but volunteered without being call. life legatee custodian of the money, in which

ed for, they are mere representations. Buell v . case such legatee becomes the trustee for the
the Conn . Mutual Life Ins. Co . 161 children . Ib.

The defendant having sold a cow to plaintiff, ! A condition in the will in restraint of the sec
a farmer, with a warranty that she was free ondmarriage, whether of a man orwoman , is not

from foot and mouth disease, and the plaintiff | void . Allen v . Jackson . 308

having placed the cow with other cows, whereby

the latter became infected with the disease and | Devise to C . M . for life, and in the event of

died , the defendant is liable for the entire loss. I his leaving a son born or to be born in due time

Smith v . Green . 238 | after his decease who should live to attain the

i et al.

M
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age of twenty -one, then to such sun and his Where by a will several legacies are left , and

heirs if he should live to attain twenty -one, then the testator leaves all the rest , residue and
with remainder over : Held , That on the death remainder of the real and personal estate to

of C . M . his infantson took a vested estate in other parties, without creating any express fund

the devised proper ty , subject to be divested if for payment of legacies,the real estate is charged

he should die under twenty -one. Muskett v . with the legacies. Ragan v . Allen et al. 527

Eaton . 330

The provisions of a will which provides that
In proceedings to have a will admitted to pro - the exccutors shall place the proceeds of collec

bate , an inquisition of lunacy previously found tion of debts due testator and all his property
raises a presumption of testator's incapacity, real and personal at interest on bond and mort.
which it requires some evidence to overcome. | gage or otherwise, as in their judgment they
Searles et al. exr8., v . Harvey et al. 309 may deem best, and that the proceeds, rent, in .

The attestation clauses to a will in the pre- come, or interest should be used for the support

cise form provided by statute , are not essential of testator's wife and children , and devising and

prerequisites to its validity , nor is the clause de. bequeathing all his property to the children on

claring the selection of the executor. Sisters of the death of the wife , are too indefinite to au .

Charity , & c., v. Kelly et al. 382 thorize a conclusion that the executors were
bound to sell the realestate in any event. Gour

Where the signature of the testator occurs ley, admr. v . Cam , bele: al.
542

after the disposing clause in the will, and be
fore the attestation clauses, in a blank in the The personal property being sufficient to sup

last clause of the will appointing the executor , port and educate the children and maintain the

the signature will be regarded as a signing at widow , the land retains its original character

the end of the will, according to the provisions and descends to the heirs.
16 .

of the statute . 1b .

In construing a bequest under a will, the in - ! As to impeachment ofwill which has been ad

tention of the testator from the whole will must mitted to probate, see EVIDENCE .

govern. Watrous v . Smith . 404

As to competency of devisee to prove iós exe
A bequest that executors sell all personal and cution , see WITNESS.

real estate , convert same into money and pay to

q person named interest on $ 8 ,000 of sum real
WITNESS.

azed , is a special legacy , and not demonstrative.

The devisee named in a will is a competent
A direction by a testatrix , a married woman , witness under the Act of 1869 (Pa.) to prove its

to each of her children to give a note for past execution . Freu et al v . Clark .
services rendered , does not made the claim for

As to attorney of party being a witness forsuch services a charge upon the estate. Eisen

lord v . Snyder, et al., exr8.
466 such party, see EVIDENCE .

A legacy which is made payable upon the hap- As to impeachment of witness, see EVIDENCE.
pening of a certain event is a conditional one ;

and that eventnot happening, the legacy sinks As to exemption of from service of summone,
into the residue. Taylor v . Lambert. 469 see SERVICE .

Where an estate in given to a person described WRIT OF ERROR.
by relation , either to the testator or to other de

visees, on a contingency , a person in being at the
at the An order quashing a writ of habeas corpus can

time of making the will, to whom the descrip
ponly be reviewed by an appeal from the order.

tion would apply on the happening of the con .
People ex rcl Donovan v . Conner, sherift 504

tingency, is intended to be the devisee . Anshutz |

v . Miller. 4851 Bee CRIMINAL PRACTICE.

Ib .

137

Exg, a . a .
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