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BEILIHOE ITPABO.

BBEOEHIE.

§ 1. O6utee onpeptnenie W ocHoBHoe AbneHie BewHLIXDL Npasb.

I. BemunMb NpaBOMB Bb CYGBEKTHBHOMDB CMHCAS Ha3mBaeTcCa npaso, 0aw-
wee ceoemy cybsexmy HenocpedCmeeHHOe 10cn00dcmeo Hads KuKow Au60 6euyd10
(cM. O6m. zacrs § 13, IV, 2). O6bekroM®s npaBa 3xbce #ABIAETCA 6€wsd BB
TOMB cMHCAB, kKakb MH ee ompexbamim BB § 29, IV OOmei vacrm, T.-e. 06o-
cobieEHasd 4dacTh BRBmHeHl NDHPOAH, KOTOpad CIAYEHTHL IPEIMETOMD IOpPHIHYE-
CKaro rocnopcrsa. TakmMbs 06pa3oMb, BOIMHWSA NPaBa MHCIHMH TOJbKO IO OT-
HOmeRil0 Kb mpeameramb, mMbiommms ThiaecEyw cy6erammin. To, uro Tako#
cy6crannin He mmbern, BoOOImE roBOpA, HE MOXETh OHTb OOHEETOMb BEImHAIO
npasa.

Heorza roBopATh O BEmMHWXD IpaBaxbh Ha JApyria npasa; BMbcro ToOrO,
9T06H CKasaTL: ,d HMBl0 Takoe-To mpaBo“,—TOBOPATB: ,A HMBI0 COGCTBEHHOCTH
Ha& TaK0e-TO IpaBo“ (HANp.: HCTOYBHEH roBOpATH 0 dominium ususfructus m xame
0 dominium proprietatis) !; Ho 8T0—HETOYHNA BHpakeHiA; H3D HEX'D HEJb3A BH-
BOJHUTh NIPAaKTHYECKAX'> 3aKaiodeni#t, T.-e He cabiyeTs, omEpajich HA HHXD, IpH-
MBHATE Kb JAHHHMD CAYYaAMD NpPAaBAIA, BHpaOOTAHEHA IJA COGCTBEHHOCTH Bb
TeXHMYECKOMD cMrlcab Tepwmma ®. Boo6me, npaso na npaso 0GBLEKTOMD CBOAMD
aMBeTs TOTH-Ke caMbil mpepMeT, KOTOPHE CIYERTH 00BLEKTOMD IpaBa, KAKb GH
nofJjexamaro HameMy rocuogcrBy (cM. O6masa wacrs § 29, II).

II. Bemuna npaBa xbadrca mo cojepxaHiio H 06'bemy Toft BIaCTH, KOTOPYIO
OHN JalTPH HAXD Bemplo, Ha ABb Kareropin: 1) mpaBo COGCTBEHHOCTH H 2) IpaBa
Ha YyXEy0 Bemb—jura in re aliena 3.

Ilpaso cobcmeennocmu ectb caMve MAPOKOE NO COZEPEAHiI0 BEMHOE IPaBo.
OHO raeTv o0ujee rOCHOACTBO HaJPh THBIECHOW Bempblo; CYOBEKTH STOr0O MpaBa MoO-
JEeTh Bb npEEmEmb xbaare ¢b Bemplo BCe TO, YTO AONYCTHMO Cb TOYKH 3pbHia
NpEPOAb BemH H OpeinHcamit npasa.

1L.3D.7,6.L.17D.7,4. L. 49 (48) pr. D. 28, 5. § 4 J. 2, 4(B'bnpml 8)
2 Windscheid § 168.
3 O TepumaoxoTi mcrouwmkoss cM. Windscheid § 165 up. 1 Arndts § 126,
JXs COBpeMEHHAr0 NpaBa BHPAXEHie ,NpABO HA YYXYW Bemb* He BIOIHE TOUHO. Cu cpp m,
Windsc § 165.
1
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Orcioxa cabayers, 9TO mOJHOTA M HIHPOTa TOCHOACTBA COGCTBEHHHKA Halb
Bempl0 AaJeKko He aGcoawTHa. IIpaBo COGCTBEHHOCTH €CTH HAUO0OATE MOAHOE 120-
cnodcmeo #ads eewyd10, xKaxoe GONYCKAEMCA 6000ULE 00BEXMUBHBIMS NPAGOME.
Ho ero meap3sa omperbamTs, Kakb rOCHOACTBO HAXD BEIbl0 BB NpEHNETE Oe3-
rpaHHYHOE, He Jomyckaiomee, mo mpupoxb csoeil, Hukakux® orpammdvenif. Taxoe
onpexbiaenie 6HI0 OW HeHMCTOPHYECKEMD H mpoTEBOpbuazo 6 jFame oOmeMy
nonarito o npash ‘. Beh cyOnexTHBHEA npaBa, NPEXOCTABAAEMHSA YaCTHHND JA-
maMb, CTPOATCA He TOAbKO Cb TOYKH 3pbHiA HymAB caMoro cy6bekTa Ipasa,
HO H HYXEXAD BCEro rpaxjiaHckaro obopora, morpe6mocre#t Toro o6mecrsa, Bb KO-
Topomd Oyzers xbficrBoBaTe cy6bexTh. BeAkad BaacTh, JocraBaseMad CyOBek-
THBHHMD TPaXJAHCEEMD IPaBOMB, JONYCKaeTh BH HDHHOHUE OrpaHdueHid, ecasm
TaKOBHA HEOOXOAHMH Bb HHTEPECAXb APYrHXb YYACTHHEOBD IPaiEiaHCKaro 06o-
pota. Hcropia mokasmBaeTs, YTO H IPaBO COGCTBEHHOCTH HHKOTJA He CYMECTBO-
Balo BbH BAXB HEwEMBL HeorpaHMYeHHAro rocmogcTBa Cy6bEKTa HaAhL BEMBIO.
OrpaHRYeHia BB BHJaXb O6MErocyiapCTBeHHHXDH, Bb HHTepecaXxs cochzeil m T. m.
BCErja CYMeCTBOBaJIH H 6esb HEXD OCMEXHTi® CTaJ0 OH HEBO3MOKHHMD (CM.
maxe § 4).

IIpasa na wyocyro eewss orTamdalorca Goxbe y3KEMB copepEaHieMD BIACTH,
ubMDb npaBo co6cTBeHHOCTH. OHH HOAYHHAKTH YYAKYI0 BEmb TOCHOACTBY CyObEETa
TOJBKO Bb H3BBcTHOMD onpexbaenHoMs Hampasienid B A4 onpexbienanxs mhaed.
Pemasgrams 6uao m3sBerEO HECKOJBEO BHIOBD TaKHXD NOPaBb Ha YYRYI0 Bempb:
1) cepuryTn; 2) superficies; 3) emphyteusis; 4) mo rocmoxcrBylomenmy Bo33ph-
Hil0 (KoTOparo MH He pasxbiseMsb) CIOAa NPHYHCAAETCA €me 3aJ0roBoe IpaBo.
Ipa aroMb xbraerca oroBopka, 9To NepBHE TPH BHXA HPaBh Ha YYEY0 Bemb
I3lOTh BO3MOXHOCTH JHIY HOJAB30BATHCA ©CTECTBEHHEIMH cBoficTBaMu uyxkol Bemm,
a 9eTBEePTOe—IaeTh NPaBO OTYYAHTb YYEYI Bemb JAA NOKDPHTIA ed CTOHMOCTBIO
KaKOro-1u60 joara H, TakAMb 06pa3oMb, NOTUHHAETH YYHKOMY TIOCHOACTBY pPHI-
HOYHYW mbuHOCTH Bempm 5.

III. IlpaBa Ha 9yxyl Bems Bceria A0 u3sbcTHOH cTemenw crherAOTh COO-
CTBEHHEKR Bb OCYMECTBIEHIH IPEJOCTABJEHHATO €My IHPOKAro rocmoicrsa Halb
pemplo. TakaME me crBcHeHiAMH 1Jd COGCTBEHHHKA ABIAIOTCA, HANp., 3ampeme-
Hifl OTYYZZATh Belb, BOSHHKAOMiA B> HBKOTODHXD CIyYadXh 0O 3aKOHY HIH
mo cyze6moMy phbmenilo (cM. mume § 7, 4). IlosToMy npEHATO pasiEyaTh COG-
CTBEHHOCTb NOANY10 U Henoawyto. IIpE moanoi ‘co6cTBeHHOCTH Cy6BEKTH HETBMD
He OrpaHMYeHB BB OCYIIECTBIECHIH TOTO TIOCHOACTBA, KOTOpOoe BOOOIIE MOEETH
IPeiOCTaBHTL €My COGCTBEHHOCTb, KAK'H OHA IPH3HAETCA JAHHHMD NOJOEHTENb-
HHMB NIPaBOMbB.

Jaa coGCTBeHHHKA Ha OCHOBAHIM €r0 IpaBa COGCTBEHHOCTH BO3HHKAETH PAXD
NPOESBOZHHYG NPaBOMOYil, H3BL KOTOPWX® NpHHATO OTWBuaTh, kakp Hamboxbe
BaXHHA, crbxyomia: 1) npaso 6.admmb Bemplo, T.-e. XepxaTh e BB CBoel
¢daxTAYeCcKO# BAACTH; 2) DpPaBO N0AB306AMHCA BEmblO, T.-€. H3BJACKATh H3ID HEA
BO3MOKHYI0 OKOHOMHYECKYI BHIOLY; 3) IPaBO pPACNOPANCAMHCA Bemplo, T.-€.
OTYYH&AATH €¢ H OTATOMATh e BOMHHMH OTrPaHHYEHIAMH; 4) IPABO GUHOUUUPO-
6éams Bemp, T.-e. TPe6OBarb ee¢ H3P PYKD KaEAAro TPeThAro Biaxbarma.

4 Koropoe mMBers CTOpOHHHEOBD H Bh HACTOANee BpeMs; M. Hamp. Windscheid § 167,
np. 3 a nporeed dToro Dernburg 1 § 192 mp. 7. Jlpyrin onpexbaemis npasa cofcTBeRROCTH
cM. y Windscheid § 167, mp. 4.

5 Dernburg I, § 192, mp. 8. Kaxs ysuxaMs unze B3 § 40, KOHCTPYANIA 8aIOrOBOrO
npaBa CHOpPH&; HBKOTOpHE yYeHHE HE CYHTAITH 3aI0Tb BEMHHMD HPABOMD.



: IV. Ho co6crBeHHoCTh MOXETHh OHTh H HEHOAHOR, TO-8CTh OHA MOXKETh
ONTh OGpeMeHeHa pDa3NHMH OTpaHWYeHiAMH, KQKOBH HpaBa HA& YYEY0 Bemb H
salpewienia OTYy&IaTh. Bb TakoM® cayuah co6CTBERHEKD Bb Goapmell HIH MEHb-
meif CTeNEHA HEe MOXeTh €BOOOZHO OCYWIeCTBIATH TBXB IpaBOMOYiH, KOTOpHA
BOBHHEATD JXIA HEro H3H IpaBa COGCTBOHHOCTH. 33 COOGCTBOHHMKOMD MOXKOTH
0CTATHCHA TOJBKO FOX0e IPaBO COGCTBEHHOCTH, nudum jus®, HO OHb HE BB 00-
€TOAHIH GYAeTh HSBAEKATh M3 HEr0 HHEAKOR HAJXMYHOR BHIroiH: BCH mpaBa DOIb-
30BaHig ¥ Brapbmia OyAyTH UDHHAXJEEATH, HAND., CYOLEKTaMD IPaBb Ha TYEYIO
Bempb, EMBiomMUXD NMIEPOKOe GOiepkKaHie (KAKOBH Y3YPpyxrsh, sM¢HTeBsHCH). Ho
H BL 3TOMB cayual coGCTBEHHOCTh He TepAeTh CBOEro sHadeHid. Ja meil ocraerca
BCE-TAKM 3HAYeHie 06wa10 10cnodcmea Halhb BEmBI, Bb CPABHEHIH CH KOTODHMT
Bch gpyriz npaBa Ha Ty ®e Bemp YCTAHOBIAIOTH TOJBEO YaCTHO® TOCHOACTBO.
[IpakTHYeCKE NPOABIAETCA 3TO Bb TOMDB, YTO KaKb TOJbKO OFDAHHYHBAIIEe €O6-
CTBEHHMKA NPaBO Ha €r0 Belp YHAYTOXAETCHA, CBOOOZA COOCTBEHHHES BH TOMD Xe
paswbpb BoscraHoBadeTcd, caMa coGol, ipso jure, 6esp BCAKAr0 0c06aro akTa
¢b ero croposk. Hamp., ecan y3yppykryaph yMpeTh HIH OTKAXeTCH OTDH NPaBa
y3y$pysTa, TO yYacTOKb He CTaHOBHTCHA res nullius, KOTOPYI0 MOEETDH 3aXBATHTDH
KamIHH; HO mpaBo COOCTBEHHHEA OCBOGOXKJaeTcd OTL TBXB orpaumyemil, KorTo-
PpHA BHTEKalH H3B HOXHOMOYiE y3ydpykryapa’.

Y. Oro cBoffcrBo coGcTBeHHOCTH CTATEBATH 00paTHO BCB OTHATHIL y €OG-
CTBEHHHEA NPaBOMOYid, JMIIb TOJHEO NPEKPATATCA OCHOBaHie, 8aCTaBIABIIEE JH-
ImAaTh ero K3aKoro-im6o IpaBOMOYid, IOKA3LIBAETH, YTO COOGCTBEHHOCTb HEAb3d
onpexBIATh, KaKb CYMMY omOTALHLITS NPAGOMOYEH (upaBa BIaXBTb, MOAb30-
BaTbCA, pACHOpAEATECA H T. J.). COOGCTBEHHOCTH XADARTOPHSYETCA ThMB-TO
ADYTEMB, CBEpXb 9THXBH OTABALHHXD NpaBoMovilf; 8T0 Takoe cBO#CTBO, KOTOpOE
Xbraers m3p oraBabHmxb npaBoMouif exmmoe mhaoe d.

§ 2. 3awmura BeuHbixb npaBb. O6uLA OCHOBAHIA MXD YHMYTOMEHIA.
Braathie. Cucrema uanomenis.

I. Beb Bemuns npaBa (mid, Toumbe, OrpoMEOe HXb GOJBIIEHCTBO) SamiE~
malTea abcoslomuvimy AckaMa. Takb Kakh OHH Eal0Th HENOCPEACTBEHHOO Io-
COOACTBO HAibh BEML0, TO OHH MOTYTH OHTh HAPYINEHH BCAEAME JALNOMB, KOTO-
poe BCTYDHTH HempaBOMBpHO BB Takoe OTHOMeEHie Kb BEMH, NP HAIHYHOCTH
KOTOparo Cy0'heKTh BemHAro OpaBa He MOXETh, KaEb cABAyeTh, OTHDABIATH
cBoero npasa. Cy0bexkTh BemHAro mpaBa HMEETh HCED IPOTHBB TAKOrO HAPYIIHE~
TeJAs ero mpaBa; JIHYEOCTh OTBBTUYEEA mO 9TOMY HCKY ompexbasgercd, TakuMb

68§11J.2, 4; cp. L. 126 § 1 D.,45, 1... pleno jure...

7§ 4J. 2,4. Cum autem finitus fuerit usnsfructus, revertitur scilicet ad proprietatem
ot ex eo temgore nudae propriefatis dominus incipit plenam habere in re potestatem. L. 18
§ 1 D. i3, 7. Paulus 29 ed. Si nuda proprietas pignori data sit, ususfructus, qui postea
%dméevgl;t, pignori erit: eadem causa est alluvionis. L. 3 § 2 L. 64 D. 7, 1. L. 3 pr.

. 3, 33.

8 L. 5 pr. D.7,6. Ulp. 17 ed. Uti frui jus sibi esse solus potest intendere, qui habet
usumfructum, dominus autem fundi non potest, quia qui habet proprietatem, utendi fruend
jus separatum non habet: nec enim potest ei suus fundus servire: de suo enim, non de alieno
jure quemque agere oportet... L. 25 pr. D. 50, 16. Paulus 21 ed. Recte dicimus eum fandum
totum nostrum esse, etiam cum ususfructns alienus est, quia ususfructus nor dominii pars,
sed servitutis (servitus Hal.) sit, ut via et iter: néc falso dici totam meum esse, cujus non
potest ulla pars dici alterius esse. hoc et Julianus, et est verius. — Windscheid § 167 ,np.‘2.5.

' 1
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00pasoNd, BUEPBHE TOAbKO (axroMs Hapymewia npasa. IIpaBo coGcrBeHROCTH
3amMAMAETCA JBYMA TAKHMH HCEaMH: rei vindicatio caymETh xad4 DoayvueHis
daxTuveckaro BIaXbHiA Bempw H3L PYKh BCAKAr0 TPETHArO JHIA, 3aXBATHBINATO-
aro Braybmie (mmxe § 13, I), a actio negatoria samEmaerd cOGCTBEHHOCTH OTH
9aCTHIHHXD> BTOPKEHIA BB Hee, CIYEATH CPEXCTBOMDS 3alHTHTh COGCTBEHHHKA
orp HempaBoMBpHAro mNpHECBOEHiS TPeTHEME JHODaMA jura in re aliena (HEXEe
§ 18, II). Jna samuTw superficies ® emphyteusis Aalorca 06a 2TH HCEKa mMO-
anmaqorim (utiliter; mmme § 38, II; 39, III). CepBaTyTHOE MPaBO 3AMEMAETCH MO—
cpercTBoMb actio confessoria (mmme § 36, I). 3amoroBoe mpaBo, eclE ero H He
cuHTaTh 3a BemuHoe (0GB TOMD CcM. HAEe § 40), mMberbp o6mift ¢b BemHHME
NpaBaME NPH3HAKH—AaGCONOTHYIO SamBTY.

Il. TakoBb BBH OOmMHXB> YEpTaxb XapPAaKTephb BEWHHXDb HpaBb. BehMb aMBb
CBOHCTBEHHN HIWKOMOPBA OCHOBANIA UTs YHUumoxcewin. Taxb, BeB BemubIA
npaBa TOTHGAITH Cb tUbEAdI0 6ewyu ' HIH Cb MPEBPAWEHIEMT ex 65 6ewd,
HecnocobHyr0 Goimd npedmemoms wacmmnaio 0crnodcmea .

Bech BemEmsA mpaBa XaloThH I0OpHAHYECKOE I'OCHOXCTBO HS8XB BEMEBIO. .JITO ro-
CHOACTBO CYIECTBYETh H NPHHAXAERHTH CYOHLEKTy NpaBa HE3aABHCHMO OTH TOTO,
avbers JIm OHB Bemp BB CBOHXB PYKaXb, Bb cBoelt ¢arrmueckolt Bracta. Boan-
mel 4YacTbio CY0BEeKTH npaBa HMEeTs HCEDL Aad Toro, 4to6H AOCTaBUTH ce6B
¢daxTHYECKOE FOCNOACTBO HAXB BEMBIO, KOTOPOE HEOOXOAMMO XA OCYMECTBIEHIsE
€ro mpasa.

Taxuus 06pasoMs, PAIAYECKOE TOCNOACTBO He 3aBHCHTH OTh (AKTHUECKAro:
cxbayers crporo H mocabzoBaTeJbHO OTAMYATH NPaBO HA Bemb OTHb 62A0MNIR
sewyvro 3. Tloan Baaxbmiems BooOme pasymberca ghaxmuveckoe wcrnodemso suya
Haos eewnto. Bp YaCTHOCTH Xe pasIHYaeTCA f0puduveckoe 64udmwHie—possessio
civilis,—r.-6. aKTHIECKOE TOCHOACTBO HaxDb BEmbIO b HambBpemioMn 06pamaThes
cb Helt, kakb cb cBoelt coGerBenHoit, m mpocroe depacanie Bemmp—detentio, T.-e.
(pakTHUECKOE TOCHOACTBO HAaXbh Bemblo, He COeXHHEHHOE Cb TakEMb HaMBpe-
mews (amme §§ 18 m 19).

IOpupuuecroe Baapbmie BH3HBACTH H3BBCTHHA 0pEAWYECKiA mocabicTBim
caMo mo ce6b, T.-e. HE3ABHCHMO OTHL TOTO, KaKHMB NyTeM®b OHO mpio6pbreHo, m
CTOATH AH 33 HAMB KaK0e-1H00 IpaBo, KOTOpoe ero ompaBinBaerThb. OcoGenmo
BEJHEH 3TH IOpEAWYECEis mocxbacrsia BB Thxb caysadxs, korpa Baaybzens,
XOTH H He fBAAeTCA Ha caMOMDB ABabh coOCTBEHHAKOME, HO, YAEDXHUBaA BeUlh
Bb CBOHXB PYKaXb, AYMaETh, HAXOLACh Bb HIBHHHTEAbHOMB 38a6IyEieHiH, 4TO
3Ta Bemb HPHHAJAEKHTH eMy Ha npasb coGersemmoctd. Takoe do6pocosmemmoe
eradmnie, bonae fidei possessio, moarsyerca oco6emHo mmpokofi sammroft®.

Bonpocs 001 OCHOBaHIE SAaIIETH, jaBaeMo# Biapbhiio, Kaks TakoBOMY,

L

1L.23D.7 4. L.7§5D.41,1. L.1C. 4, 66.

2 Cu. O6m. 4. § 32.—O Bemaxs, 38XBAUCHHHXD 6PAUANU, H O CYNCCTBYDONMEMD I HUXD
jus postliminii cu. Gsrard (4-e nsx., 1906 r.) erp. 332, op. 1. L.2.3.20§ 1 L 28 D. 49, 15.
L. 10 C. 8, 50 (51).—O npekpameHiH Upass, CymecTBYOUIAXD H& JUXUZD sempeti, Cb BOSBPA-
meBieN’s DoC¥BIHEXD BB cOCTOsHie cpoGoam cM. umpxe § 12, V. Ubud oTamuaercs yumaroxenie
seme otk mpocroro ea membmemia? Cu. Dernburg I, § 202,

3 L.38§9 D. 45, | Ulp. 4y Sab. ,Habere“ dupliciter accipitur: nam et eum habere
dicimus, qui rei dominus est, et eum, qui dominus quidem non est, sed tenet: denique habere:
rem apud nos depositam solemus dicere

4 L. 136 D, 50, 17 Paulus 18 ed. Bona fides tantundem possidenti prsestat, quantum
veritas, quotiens lex impedimento non est. Kv aromy Windscherd § 166. Boxbe Tounoe oupe-
1baenie bona fides ¢w. § 11.
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ABIAETCA CIOPHEIMB, Kakh Mu yBugumb Hwxe (cM. § 17). TBues me membe, Mm
MOXeMDb Cb YBBpeHHOCTBIO CKa3aTh, 9TO, BO BCAKOMD caydaB, oxmolt ms®m ca-
MHXD BAXHHXD IPHYEED 3AMATH BAaZBHiA ABIdeTCA CTpPEeMIeHie 3aKOHOAATEdA
©O0XerdATr Ch €4 IOMOmMBI0 3aMMTYy BEMHHXD NpaBb, Bb OCOGEHHOCTH IpAaBa
cobcrBenHoCTH. BiaxBmie BHCTynaer» Ha mpakTEEl, raaBHNMB 06pasoMb, KakKb
BCOOMOTATEAbHbLIH HHCTATYTH Kb IPaBy COGCTBEHHOCTH H JPYTEMB BOUIHHIMD Opa-
BaMb. [losToMy MH ® OGyzeMd roBoputh 0 Biraxbmim BemaMu mocab Toro, Kak®
H3JIOKHEMD YYemie O COOCTBEHHOCTH, & O Takh Ha3. Biaabmim mpasamm — mocah
H3JOKEHIA y9eHiA 0 COOTBBTCTBEHHHXH NpaBaxb Ha YYEYI Bemb. Bb moassy
“TakO# CHCTOMH H3M0XeHiA rOBOPATH H HSBBCTHHA MEXArOTHYECKis cOOOpameHid.

TakaMs o6pa3oMb, Kypch Bemuaro npasa paspbigerca ma cakayomie
OTABAH:

1. IlpaBo co6crBennocra. 2. IOpuamueckoe Biaxbmie. 3. CepBHTYTH H juris
quasi possessio. Emphyteusis m superficies. (T.-e. Beb jura in re aliena, xalo-
i BO3MOZEHOCTh I0Ab30BaHiA uyxkoff Bemplo).

4. 3axoroBoe mpaBo.

A



oTOB/ID 1.

, '[TpaBo. COOCTBECHHOCTU.

TaaBa 1. Copepianie u BAJUK NMPAaBa ¢O6CTBEHHOCTH.

§ 3. bountaphaa W KBMpMTCKan co6CTBeHHOCTb. COGCTBEHHOCTb Ha Npo-
' . BMHLiaNLHYIO 3EMAI0.

I. Msb xrypca Hcropim pHMCKAaro nOpaBa MH YX6 SHAeMD ', YTO Y DHMIAHT
CymECcTBOBANO0 HBCKOABKO HCTOPHYECKH CIOKHBIIAXCA BEAOBH IPaBa COGCTBEHHOCTH.
Jpesrbiimas yueussran cobcmeenrnocms—dominium ex jure Quiritium—oran--
9aJach 0COGEHHOCTBI0 CIOCO00BB ei npioGpbrenia. Mmenno, Bch Bemu, KOTOpHSA
MOTIH CAYXRATh €4 OO0BCKTOMB, nrBamidce Ha res mancipi E res nec mancipi 3.
Toxpro coGcrBeHHOCTR Ha res nec mancipi Moria npio6pbrarbca HeTopiecTBeH-
HEMB cHocoGoMB, myTems npocrolf mepeilaunm Baagbmim Bemplo, traditio. Co6-
CTBEHHOCTh Xe Ha res mancipi nepefiaBalach Cb NOMOmMBIO CAOEHHXD 0OPAKOBD
in jure cessio m mancipatio. Traditio Taknxt Beme#f He BeJa Kb nepexoAy mpaBa
cobcrBennocTn >. Cb TeueHieMb BpeMeHH HpEMbBHeHie 9THXH CAOKHHXD CIOCOGOBH
cxbiazoce HeyZOOHHMDB; NPHYHHOE TOMY OHJIA HE TOABKO CIOKKEOCTh H MeJJeH-
HOCTh 06pAfa, HO H TO O6CTOATEIBCTBO, YTO mancipatio ® in jure cessio MOrau
IPOHCXOZATh TOJBKO Bb IPHCYTCTBiH 0OOEHXP YYACTHHEOBL aKTa, H YTO OHH He
JONYCKaJaW BEIIOYEHiA ycaoBia mam cpoka ‘. Iloaromy wacro craam m3Gbrare co-
BepImeHis 3THXBs OOpPAXOBD H, DOJAradCh Ha COBBCTH KOHTpareHTa, IepejaBaTh
res mancipi H3b PyK®B BB pykH nyTemsb mpocroif traditio. Maxo-no-maay naspbaa
HOTPeGHOCTh Y3akKOHATH 3TOTH Ooabe yzo6umit cmoco6s m xad mepeHoca coG-
CTBEHHOCTH Ha res mancipi. d10 6mA0 cxbaamo npemopckums adurmoms.

Ilperops Ee Mork cabiaTh KBHDHTCEHMB COGCTBEHHHKOMB JHIO, KOTOpOe
npio6pbao res mancipi nyrems traditio; HO OHB MOr'B 00€3MEYHTL €My 3amHTY,
aHAJOTHYHYW Cb 3amuTod KBHEDHTCEKAro coGCTBeHHHKa. IIpeToph XaBaab JmNy,
npio6pbrmemy res mancipi mocpeactBoms mnpocroft nepejaum exceptio doli mam.

1 Cu. Xeocmoes, Hcropia pmuckaro npasa (1908 r.>, § 68.
2 Gai 1, 120; 2, 14-22.

$ Gai 2, 41.

4 Vat. fr. 50, 3:9. L. 77 D. 50, 17.
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exceptio rei venditae et traditae mpormep rei vindicatio, KOTOpy BYHHANB
NpOTHBDL HEro KBHPHTCEil#l coGcTBeHEMKD, mepejapmiff emy Bemp. Ecaw xe moBHil
npio6pbrateas rei mancipi yrpatHap BiaxbHie Bempio, TO AIA MOAYYEHIA ero
o0paTHO OHb AMBAD DPOTEBD BCAKAro TperhAro Biaxbaema actio in rem Publi-
ciana. Ecam 3ToTb HCKD DpepbABIANCA HMB Kb CAMOMY KBHDHTCEOMY COGCTBOH-
HHKY, Bb PYKaX®b EOTOpParo OYYTHIACh ONATh IPOJAHHAA H NMepeiaHHAd HMD res
manoipi, TO UPOTHBE, CCHIKH NOCABIHEATO HA CBOI0 KBHPHTCKYIO COGCTBOHHOCTb
(exceptio justi dominii) mosm# mpio6phrarens mmbam replicatio rei venditae et
traditae ®. .

Taks 06pa3oBalock HOBO® BEmHOE NPaBO NPETOPCKAre IPOHCXOEAEHiA.
PuMasne ommcmBaddm ero BHpameHieMb: rem in bonis habere 8, Tax®s Kaks mo
COREPEAHII0 CBOEMY STO HpPaBO OYeHb CXOLHO Ch KBEDHTCEOH COGCTBEHHOCTHIO, TO
BB coBpeMeHHOH Haykb ero HasmBalOTB GoHumapmou cobecmeenmocmvio. Bonm-
TapHu# COGCTBEHHEE® rei mancipi moxyvaxs Ha 3Ty Bemp noutH Beb moamo-
MOuifi COOCTBEHHWK&. 3a KBHDHTCKAMD COOCTBEHHHKOMB 9TOH Bemu OCTABAIOCH
Iamb HBCKOJbKO BEChbMA HESHAYATEABHHX'h MPaBOMOYill; mO3TOMY ero mpaBo GHIO
toapko nudum jus?. Ilo merevemim cpoka jgaBHOCTHaro npioGphremia GommTap-
HHif cOOCTBOHHAKD AbJadts KBHDHTCKHME.

II. Kpomt sroro Brza npeTopcroif cOGCTBEHHOCTH, CYMECTBOBAIHY eme Apyrie,
TakEe CO3JaHHNE IPETOPOMD H Ioab3oBaBmieca amaiormymoft sammro#f. Cooga
oTHOCHTCA, HampaMBp®h, mpaBo Ha Bemm, BXOXAMIA BB COCTaBD Hacrbacrea, mo-
JY9eHHAro NpeTOpPCKAMDb HacaBaHuKOMB—bonorum possessor; MpaBO Ha BEIH He-
COCTOATEJBHATO AOJEHHES, HOJYYEHHHSA OOKYHATONEMB ero HMYMEeCTBa—bonorum
emior, m T. I. caydan. [IpaBo oTHX® JENDL HA BEMH HASHBAJIOCH TakEe in
bonis habere m Taxme mo HcTeuemiH XaBEOCTH 06pama’toch Bh KEBHDHTCKYI0 COG-
CTBEHHOCTH %,

III. 3eman 65 npo6uHYIATs HEe MOTAa GHTb HPEAMETOMD YacTHOH KBHDHT-
cxofl co6crBerHocTE. Cb KOHNA pecnyGIHEE ycTaHOBHAOCH Bosspbhie, uTo mpaBo
COGCTBEHHOCTH Ha 5Ty 36MAI0 IPHHAIIEKHTD DEMCKOMY HapOAy. Bo BpeMd mMne-
pid 3eMis BB HMIEPATOPCKAXD NPOBHENIAXE OGBABIEHA COGCTBOHHOCTHI) HMIle-
“patopa ®. Ho daxTmueckn, kKoHeUHO, GoJbmas YacTh SeMAH 9TOH HaXOAUIACH BB
HAAMBHAYAILEOMD 00JajaHiH OPOBHHNIAJNOBB, KOTOPOe IIOAB30BAJIOCH 3&MHETOMH.
aHaJoruyHof cb Sammro¥ mpaBa co6CTBEHHOCTHE 1°. COGCTBEHHOCTh HMIOPATOPa
HJIH DHMCKAr0 HAapoja Ha TaKYl 3eMII0 Bb CymHOCTH Onia duknieft 6e3n 60ab-
Exs Dpaktaueckuxd nocabpcreiffi. Hmorza aro# ¢memiefi moansoBaumer pidA
npor3BoAbHOR KoHHCKanim aTofft SeMam 3a HHYTOXKHOE BOSHarpaxpexie M,

IV. 9tr pasimuEHe BHAM COOCTBEHHOCTH '? CymeCTBOBAJH BB KAACCUNECCKYIO
3M0Xy B HXb HYXEHO WMBTH BB BHAY 1i4 NHPABEALHATO HOHHMAHIA TEKCTOBD KAAC-
CHYECKHX'D I0PHCTOBB, NOMBMEHHHXDL Bb Kommmianin IOcrumiaHa.

8 O mponeccyaabEHXb (opMyiaxs B peraknim oxmkTa cM. Lenel, Ed. perp. 2 § 60.
Dernburg, 1 § 193 np. 6—8. Girard 4 crp. 348 ca. Costa, 1I ctp. 25 mp. 36.

6 Gai 2, 40, 41; 1, 167.

7 Gai 1, 54; 3, 166.

8 Gai 3, 80; 4, 34— 36.

9 Gai 2, 7.

10 Cu. 061 aroms Lenel, op. cit. § 71. Girard, crp. 3562 ca.

11 Cuorpu mpambps 81 L 11 pr. D. 21, 2. Dernburg I § 193 np. 16. Ko Bcemy msao-
ZeHHOMY cp. Girard crp. 256—263; 348—353. Kuntze Cursus §§ 492—493; 505; 521—622.
Ilyauns § 71.

12 K3 xoropums eme cabiyeTs npuGaBETH 0cOGYl COGCTBEHHOCTh UEPETPHHOBB. X60~

cmoes, Herop,a puM. mpasa, § 68, II.
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FOcmumnians yiuuTOEHMIB, KABHO Y&e YTpaTHBIEe HDAKTHIECKEOE 3HaUeHie,
Omaenie 6eweté Ha res mancipi ® nec mancipi. Beabacrsie aToro yrauTOXRHEAOCH
BCAKOE Da3auvic Mexcdy neupumckoi u 6GoMumaproi cobcmeennocmsio 3.
Traditio crasa cmoco60oMb mepeHoca mEBHABHOH coGeTBemHOCTE Jas Behx®s Bemeli.
IIpaBO 9YacCTHHXD JIHIE HA NPOCUHULAALHOLIA 3eMAu cTalo Bb IOCTHRIaHOBOMB
npash Takme OOHKHOBEHHHMD IPABOMB COGCTBEHHOCTH '*.

Bb rasswbiimems m3noxemim M 6yzems EMBTH BB BEHAY mpaBo IOcrmmia-
HOBOH# 2HOXH.

§ 4. 3aKoHHLIA rpaHMubl npaBa COGCTBEHHOCTM.

I. Mu yxe ykasamm, 94To BH HCTOPiH NIpaBO COGCTBEHHOCTH HHEOIJa He
asaserca Bb BHAB Gesipanuunoil cBOGOXH pacnopsameHia Bempbio. CooGpamenis
0 HYXJaXb JHIB, OKPYEAOMHX's COOCTBEHHHKA, H 00> HHTEpPECaXb BCEIO IOCY-
JapcTBa HAH OOMEHH, Kb KOTOpO# COOGCTBEHHEKD NPHHALIGEHTD, BCErza 3acTa-
BIAOTH NIPABO CTaBATH CBOGOZY COOCTBEeHHHKA BB H3BBCTHEA rpaHAOH. Buan
YCTaHOBIEGHH Takia rpaumnu # BB puMckoMb nmpabb. Ho 3xbes omb BB 06memm
eme He Takb TBCHH, Kakb Bb COBPeMEHHOMB mpash.

Bb npuumenb, mo pEMcEOMY npaBy, COGCTBEHHHKD MOXeTHb xBaaTh ¢b cBoelt
Bempblo BCe, 9TO yroxHo. COGCTBEHHHKS 3eMIH EMBETH IPaBO PACHOPARATLCA H
HCKJI09aTh Bo3yBiHicTBie MOCTOPOHHHX'® JMN'D TAKEE NO OTHOWEHID Kb 6030ywi-
HOMY Npocmpancmsey Halb ero seMiel ! W Kb HWOPAMZ 3eMAU H COEDHTHND
Bb HUX'B MHHeDaJaMb 2.—Pacmopamasacek cBoeil seMie0, COGCTBEHHHED MOEETD
HAXKe HAHOCHTb Yu(ep0s C60UMS COCTHOAMS, MOKa OHD OCTAPTCA BB I'DAHHNAXD
cBoero yuacrtka 3. Takb, OHBD MOXeTH 3acioHATh cBBTH cBomMB cochbaaMs, am-
I0ATh BOAH HXB KOJOAUH, pod y ce6a Koxoxesb: coChbAE He MOTYTH HPOTECTO
BaTh IPOTHBB STOTO, ecad He HMEIOTH COOTBETCTBYIOMMX'> CEPBATYTHHXD IIpass *.
Co6CcTBeHHHED Bb IPEHNENE OrpaEdveH® TOJAbKO NPABAIOM, YTO HEIb3A BPEXHTH
IPYTEMD JHOAMD, DOJB3YACh CBOHMB IPABOMB MOA4KO AlAA TOTO, YTOOH HAHECTH
HMB Bpexdh (T. Ha3. IIHKAHB).

II. Oxsako W MO pEMCKOMY NpaBy GHIH YCTAHOBAGHH 1PAHUY LI, “KOTOPHA
COOCTBEHHHKD He JON¥eHh OHJID HapymaTs IpPH NOJb30BAHIE H PACcHOPAKEHIH
cBoeft Bempblo. JTH rpaHHUHN ompexbaANHCH YacThi0 B HHTEpecaxd cochieil semue-
BAaxBiabna, yacTeio IO COOOpaxeHiAMB 00merocyiapcTBeEHO# moabsH °.

ITI. Bamwbiimia orpanmuenia s uwmepecaxs cocmdesi cabrywomia:

1. Cockap He MOXKETH NPOTECTOBATH HPOTHRH IPOHHKHOBEHIA Bb €ro Bia~
Ibuie pasmaro poga HenpiaTHHXB BuxbaeHik ® 0T6pOCOBL—JHMa, Napa, OHIH

.1 5C73lLIC725
.§40J.2, 1. Cu. Xeocmoes, Her. pmu. mp. § 101, II. Kuntze

1 oo6me Pininski Begriff und Grenzen des Eigentumsrechts nach rém. Recht.
1902. L. 1 pr. D. 8, 2. L. 22 § 4 D. 43, 24.

2 L. 24§I2D 39, 2. L.1 §12D 39, 3. L. 11 pr. D. 43, 24. Dernburg I § 198,
pp. 4. Cp. Ferrini Manuale di Pandette (1900) §§ 217—-219.

3 (‘oopyxema He XOXIXHH BHXOXHTb 88 rpaunnu yuacrka: L. 14 § 1 D. 8, 5.

L.9D.8, 2. L. 8.9C.3, 34. L. 24 §12L26D392L1§12D393

Wmd.scheni § 169, mp. 6.

5 Hepbako usb sTHX® orpanmvenii npaBa COGCTBEHHOCTH BOSHEHKABIOTH NpaBa HA YYEYD
Bemb XA TPETHEXD XHIb, T. HA3. JEraibHHE COPBETYTH. CM. 06b aromn Windschetd, § 169,
up. 2. Girard ctp. 253, mp. 1.



H T. 0. 4mmissiones, eCld OHH NPOHHKATb Bb yMBpemHOM® Koamdecrsh H BH-
3HBalOTCA HODMAJbHOR oKcmAoaramiei cochbimATO y4YacTKa; TOEE OTHOCHTCH Eb
IPOHHKHOBEHil0 CHPOCTH OTH CoOpyxeHi# cochbaa ®.

2. Cocbar nomkend TepmbTh He3HaYHTEAbHO® BHNAYMBAaHie CTHEH cochbia
BB €ro 3eMeJbHHH yYacTOKB .

3. Cochrp poamenn R03BOAATH cOCBAy mepexoimTh H& €ro YYacTOED de-
pesb JeHb JAA cOOHpaHif IJOXOBB, YUABIIAXD Ha 3eMaio cochia®.

4. Cochap MOXeTh TpeGOBATH YHHUTOXEHIA HIH MOEETDH JAXKe CaMb YHHUTO-
xuty BBTBH Jepesa, mpEHajaexamaro cochry, ecam omb cebmuBaloTCA HaX® e€ro
zoxons °. Ecam pbTBE cBBmEBalOTCA HAZD HE3ACTPOGHHHMB YYaCTKOMDB cochbaa,
TO MOXHO TpeGoBaTh (BB HHTepecax® 3emiexbuaid), uro6m omb o6py6aamch Ha
15 ¢yrosn Hap® 3emaeit '°.

5. Cochbap He AolEeHD 3aropakHBATH TOKB cochia oTh xocryma Bbrpa !l

6. Cochbap Ha HEXeJeXameMb yYacTKh XOJEEeHD IPHLEMAT HA CBOIO 3€MII0
-€TOKD JO#AEBOH BOIH Cb BHIIE JeXamaro yuyactka. OHb He MOKeTH YCTPOHThH
Takia npECcnoco6aeHid, KOTOPHA kKo Bpexy cochbaa msmbHmIM 6K HOpMaJbHOE Te-
yenie jpoxaeBoff. BogH. TouHo Takxe o0JafaTelb BHIIENEKAMAI0 YYaCTER He
JOAXenh H3MBHATD HODMAJbLHAIO CTOKA BOJH, €CIH 3TO0 HAHOCHTH NOJOXHTENb-
#nfi ymep6s HuEelexameMy yuacTky (cM. mume § 14 o6mb actio aquae pluviae
arcendae) 1%,

7. 3emaepnaxbaens 06a3aEb IO TpeGoBaHil0 cochla 3aKIOYHTH CTHOYAANI0
(cautio damni infecti) o Bosmbmenin Toro y6mTEa, KOTOPHHE MOEETb BOHEEHYTH
aaa cocbra Bcabpcrsie kakoro-am6o mopoka COCHAHArO 3eMENbHAIO YY4CTEA,
Hamp., orb 00Bada 3jaHia (cM. HExe § 14 o cautio damni infecti) 3.

IV. Orpannuenia COGCTBEHHOCTH 63 UHMEPECATS OOULECMEEHNVITS BEChMA
pasHoo6pa3srl. YOoMaHeMDb cabayomia. i

1. 3emaeBiagbiens XOJIEEHD XONYCKATh Bh HBKOTODHXB CIyYadX® HA CBOIO
3€MaI0 DOCTOPOHHHXDH JHI'D; Halp., OHb JOIEEHD JONYCKATh KAKJAr0, YbH BEmH
#aXojaTcd Ha ero 3eMaB, ecaw TOTH XQUeTh OTHCKAaTh HXb (06D oTOMB cayuah
- eM. O6m. 4. § 16, VII, 3, c.) 4.

2. ODb J0oMKeHD KONYCKATh KAEAAr0 KeJal0maro SaHEMaThCA Ha ero seMah
TOPHHIMD NPOMHCJIOMD, IPH YeM'b 3TO JHNO JONKHO NIATHTH !/, NOXOZa 3eMie-
Baagbasny m '/, — ducky 1.

3. CoOcrBeHBukD 3eMan, npaieraiomedf kb flumen publicum, xoaxens mo-
3BOJSTH NpEYaamBaTh Kb Oepery cyjia, CKJalbBaTh TOBapH H T. I 'S,

4. Co6cTBeHHHED MaTepiaJoBb, 3aCTPOCHHHXD Bb Uy&Oe 3jaHie, HE MO-

6L.8§5.6L.17§2D.8,5.L,19pr. D.8, 2. L. 1§ 17D. 39, 3. Windscheid
§ 169 mp. 7. Cp. Dernburg 1, § 199, 4

7L. 17 pr. D. 8, 5. Dernburg I, 199, np. 5.

: gﬂ talé. 7, 10. Dig. 43, 28. Dernburg 1, § 200, np. 5. Ferrini, § 356.

ig. 43. 27.

10 XII tab. 7,9 L. 1§ 7. 8 D. 43, 27. Dernburg 1, § 200 np. 7.

ML 14§1C. 3, 34.

12 XII tab. 7, 8. Dig. 39, 3.

13 Gai 4, 31. Dig. 39, 2.—Orrocureasno L. 13 D. 10, 1. cu. Windscheid § 169, np. 4.
O6® ambitas u confinium no XII ra6a. cu. Karlowa R. R. G. I, crp. 518 cu. Ghrard, crp.
253, np. 2. Dernburg 1, § 2C0, np. 3. Ferrini §§ 349, 354.

"WL.5D.10,4. L. 9§1D.39,2. L.5§3L.9Y§1D.10,4. L.5§ 4. 5 D.
eod. L. 25 D. 19, 1.

B L, 3.6C. 11, 7(6) Dernburg 1 § 198 np. 12. Ferrini § 350.

¥8417.2 1.
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XCTHh BHHIHOEPOBATH MXb H Tpe6oBaTh Wxb BuibieHia moka 3jamic He O6ymerd
pa3pymeuno Bcabicrsie caydas mam nmo Boab Baapbabma. Bsambrw sroro co6-
CTBEHHHKDH MaTepiaJa MOXeTh TPeG0BaTh yNJAATH XBOHHOH CTOMMOCTH ero myTeMb
oco6aro 006:A3aTeIbCTBEHHAr0 HCKa—actio de tigno juncto. (Cu. OO6m. wyacTsh
§ 30, II, yuenie 06% accessio; nmke § 9, V, A, 1) 1"

5. Pmuckie marmerpatl cabxmam 3a BO3CTAHOBACHIEM> H DPEMOHTOMB pas3-
pymeBmuxca 3paniif. CymecTBoBadu m3BBCTHHA CTPOHTEIbHHA IIPaBUIA OTHOCH-
TeAbHO BOSBELEHIA JOMOBB .

6. Bb mMmepaTopckyi0 am0Xy NOABHIAHCH DPAa3HOOODA3HHSA OTpPaHHYeHid Io-
cooxckolfl BiIacTH Haxbh paGaMd, BBEIGHHHA IO cOO0pakeHiAMB T'yMaHHOCTH !?.

7. T'ocyaapcTo BB cay4al HYEAH MOTIO SKCOPONPIHPOBATH YACTHYIO 3eMIK
A1d o6menoae3nnxs mhaed; coOCTBeHHHKH, 00JbMIE0 YaCThI, NMOJYYAJIH BO3-
Harpaxuenie °.

§ 5. Coco6CTBEHHOCTb.

I. Hcxatouumeasnoe npaBo COGCTBEHHOCTH HBCKOABKAXD JHNG Ha OZHY H
Ty Ee Bellb HeBO3MOKHO !. DTO MPOTHBOPBUATE CAMOMY MOHATIIO O COGCTBEHHOCTH.

Ho Bmoaub Bo3moxkHO, 9T00H HBCKOJIbKO auns mmBau npaso cobcrBeHHOCTH
Ha OXHY H TY Xe Bemb, 01PAHUNUSAR JPY1s 0PYIA 63 NOABI0CANIU IMUME NPA-
60ms. Bp TakoMb cayuah BO3HHKAETH TO, YTO HA3WBAETCA TeNepb COCOOCTCH-
HoCThI0—Ccondominium 2.

II. Takoe noioxeHie mpaBh MOkeTh BO3HHEHYTb: 1) ITo 001060py MexAY
HBCKONLKHMH JHOAMH (IOTOBOPD TOBapHIIECTBA; Hamp. HECKOABKO JnED coofma
NOKYNalTh Bempb, YTOOH COBMBCTHO ee 3Kcna0aTHPOBATH) 3, BB TaKOMD -cayyah
H IOPAJOKD NOJB30BaHIA Bempblo MoEeTh OnTh onpexbiaens xoroBopoMsb. 2) B
pesyasTaTh Kakoro-am6o HHOTO COOHITIA, MOMUMO 604U OYOywsuxs cocobcmeen-~
HUK063; TaAKD BO3HHKAETH COCOOCTBEHHOCTb MeXIY HECKOILKHMH coHacTbAHHKaMH,
Mexay HBCKoabkEME coserarapinMu oaHod m TOo# ke Bemm !, MexAy coOCTBEH-
nugaMn HepasibasHo coepmnmBmuxes Bb 0AHO Obaoe Bemeti ®. Torza oTHOmeHis

17 XII tab. 6.9.Dig. 47, 3. L.23§ 6. 7D.6, 1. L. 6. 7pr. D. 10, 4. L. 7§ 10
D. 41, 1.
18L,46 pr. D. 39, 2. L. 7D. 1,18. L. 8 C. 8, 10.—L. 11 pr. D. 8, 2 cp. L. 41
§ 1 D. eod. L. 12. 13 C. 8, 19. Girard crp. 254 mp. 5. 6. Ferrini § 349. .

19 Xeocmoss, Hcr. pum. np. § 69, 1I; § 103, Il. IMysuns § 62. Accarias t. [
crp. 99—104. Girard crp. 96. :

20].14§1D.8 6. L. 12pr. D. 11, 7. L. 9 C. 8, 11 (12). Nov. 7e¢. 2 § 1. Cic.
de off. 3, 16. Front. de aq. urb. Rom. 125, Liv. 40. 51. Suet. Oct. 56. Accarias I crp. 513
np. 2. 3. Girard crp. 254 np. 8 cax. Ferrini §§ 345, 346, 348. Costa, Corso di storia del
dir. rom., T. I[ (1903 r.), cTp. 74 cxx. (KO BCeMy BHIIEH310%EHHOMY).

1L.5§15D. 13, 6, Ulp. 28 ed. Et ait [Celsus] duorum quidem in solidum domi-
pium vel possessionem esse non posse: nec quemquam partis corporis dominum esse, sed
totius corporis pro indiviso pro parte dominium habere.

9T0 BHpaxenie—COBpeMENHOE; PEMCKie HPRCTH TOBOPATH O communio ® o socii Wind-

scheid § 1692 np. 2. Bwm pyc. aur. 3eteps. Yuenie o npush o6mell co6cTBenrocTH DO pmM-
cxomy npasy 1897 r.
. 8 L. 2 pr. D. 10, 3.

¢ L. 2 pr. D. 10, 3. Haca. npaso § 25.
5L.3§:2D. 6, 1.
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COCOGCTBEHHHKOBD PETyJIHPYIOTCA HCKJIIOUHTEIbHO HOPMAMH OGHEKTHBHATO HpABa.
Coco6CTBEHHOCTE HA3HBAETCA Bb STHXB CAydYadxb—communio incidens .

III. IlommTKH PHMCKAXD IOPHCTOBD OHPEABJATH CYIHOCTH 3TOTO HHCTHTYTS,
KoHCmpyupoeams ero, He Oubau BrnoauB yraymel. Oj1HAKO, Ha OCHOBaHIH OTXEBab-
HHXb phiueHiff mo nNoBOAYy Hamero HWHCTHTYTAa, MOKHO YJIOBHTH €ro OCHOBHYIO
ugeio 7. TIpaBo coGcrsennoctn 3xbce He pasabaserca no cBoeMy coiepmaHiio
Mex]y HBCKONPKHMH JIHIAMH, Takb 4TOGH Kakioe W3b HEXD HMbBIo anmb npaso
COOCMEEHHOCIIYU HA UCCAABHYI HACMD GeUlU (pars pro indiviso). Ha Taryio
KOHCTPYENiI0 HAMEKAOTh MHOTie pHMCKie I0pHCTH 8, HO OHA OMAGOYHA, KAKD yBA-
AeMb HERe. Boabe yaauma Komerpyknin lopucra lleansa, coraacEo xoropoit
KaxIEI A3B COCOOCTBCHHEKOBDL HMBeTh pro parte dominium na 6cio éews °. Co-
r1aCHO TepBO# KOHCTPYKUIH JIpE COCOGCTBEHHOCTH I BAMTCA caMad 6ewd. Ha Hie-
aJdbHHsl vacTH (partes pro indiviso); coraaceo B'ropoﬁ-—rbnn'r(m npaeo cob-
CMEEHHOCTU. -

HenpaBuibHOCTE nNepBof W3b YKA3aHHHXD KOHCTPYKUi# 00HADYEHBALTH
HOpMHI, H3b KOTODHX'B crbayers, wro kamami#i cocoOcTBeHHHKD HMEeTh mpaBo
COOCTBEHHOCTH Ha 6C10 Gewyd M Ha BCh A0X0AH OTH Hes, 9TO €ro OpaBo TOAbKO
Bb CBOEMD OCYIECTBJEHIH TEepIETH OrpaHHYeHi®, HACKOILKO 3TO HEOOXOLHMO,
9TOOK JAaTh BO3MOMHOCTH OCYIIECTBETh TaK0e e IPaBO €ro TOBAPHMA (HId TO-
Bapumeii) Ha Ty &e Bewb. 31bck mMbercA KAk OH  KOAAU3IA HIOCKOAKUTE
npass cobcmeenHocmu Ha OXHY M TY XKe Bemp; npm sToff Koaamsim Bch npasa
B3aHMHO APYI'b APYra OrpaHHYHBalOTH (cM. Kb aToMy O6m. uwacrs § 17, II, 3;
rakge § 12, III, 3). Ho Bch atm npara coGcTBeHHOCTH BB IPHHOEDDS ABAATCA
MOJHHMH NpaBaMH H OXBATHBAKTD BCI0 Bellb; 3TO NMPOABIAETCH Bb TOMB, UTO
JAmMb TOABKO OZHHD KOHKYDDEHTH H3B UYHCIa TOBapHmeil mouemy-i1r6o OTHAJeTh,
MpaBO COOCTBEHHOCTH JIPYroro TOBAPHIA TOTYACh K OCYMECTBAAETCHA BB NOI-
HOMB 00bemB.. Takb, ecid OAHND H3Bh COCOOCTBEHHHKOBD OTEAKETCA OTH CBOETO
npaBa, TO, KaKb rOBOPATD DPHMJAAHE, €r0 YacTh OPEPACTaeTh APYTHMD TOBapH-
' maMb, T.-e. OpaBa JIPYTAXD TOBapHmMEH HAYAHAKTH OCYmMECTBAAThCA moamke !0,

Pa6b, npErapnexamift 1ByMs rocmojaMsb, npio6pbraerh O6HMEKBOBEHHO BCe AJA
HEXD 060MX'h; HO €clH OJHHD H3BH COCOGCTBEHHHKOBD NOUEMY-IHGO HE MOXETDH
npio6phere npasa #3b cxbaku paGa, TO pe3yAsTaTh CALbAKE Bcembao OTHOCHTCE
KD JApyroMy cocoGcrBeHHEKY. Ecanm G cocOGCTBEHHOCTH HOCHAA HHOH XapaKTepb,
T0 cxbaka paba Bb uacrH HOJAKHA Oblia Okl GHITH IPHSHAHA HEYTOXNIOH, a BB
Zpyroit wacta xbiicTBoBasa OM BB WOJB3Y APYroro CocoGCTBeHHHES l.

TakuMb 06pasoMb, Jame YIOMAHYTAA BHIIE KOHCTPYKMOiA HGJILS&, COTJACHO
KoTopoff MexXy coco6CcTBeHHHKaMu ABJIHMTCA caMoe IpaBO COOCTBEHHOCTH, MOEETD
OHTh NMpPH3HAHA DPAaBAALHOE TOABKO €bH OroBOpKO# (Cp. BHPAKEHIA caMOro &e

- Ileasa BB L. 80 D. 32; cu. Haca. np. § 22, II): aro xbaenie mpaBa coG-
CTBEHHOCTH COCTOHTF He 63 pazdivasHiu €10 COoOepHCania mescdy cocobemeeri-

8 L. 25§ 16 D. 10, 2... quoniam cum coherede non contrahimus, sed incidimus in

;3014 Kb nocrknynmeuy Dernburg 1 § 195, Brinz I § 131. Windscheid § 169a. Fer-
rini 7 cr.
§8Han L. 25 § 1 D. 50, 16. Vindicatio partis 8s L. 6 pr. D. 6, 1. L. 16 C. 3, 32,
%L 5 lo D. 13,6 (B'b nopauM. 1). Cu. Takxe Papinianus L. 66 § 2 D. 31. Ulp L.
50 pr. D. 30. L. 7 § 3 D. 40, 12. L. 40 § 4 D. 39, 2. Modest. L. 11 D. 8, 1.
WL 8C. 3, 38... relicta vel translata possessione. Windscheid § 169a, np. 5 Dern-
burg I? l95 op. 6.
M Cu. L.1§4inf D. 45,3L. 7§ 1 L. 8. 9D, eod.

eunm.,,
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HUKAMU, A TOADKO 65 OUPAHUYEHIU, 6F CUAY BIAUMMOU KOHKYDPENUIU MeHCOY
cocobcmeenKuKamu, c60600v. el ocyuecmesenis. Kaman# n3w ropaprmedt mo-
EeTb NOJb30BATHCA CBOHMD NPaBOMD TOJLKO BB TAKHXDb pa3mbpaxs, KoTOpHe
He MBmaloTe noap3oBaHilo Apyraxb. IOpHAHYECKOe DNOJOXEeHie, KOTODOEe BHTE-
KaeTh H3b TaKoH KOMIM3iM NpaBh HA OAHY M TY X6 Bellb, HA3KBAETCA pars rei
pro indiviso (cp. O6m. uactes § 31, IV) 1%, Kampu#i n3b COCOGCTBEHHHKOBH
MOXeTh CBOGOZHO QTYYXZaTh (T.-e. NMepeiaBaTb, XAPHTH, 3aKIaIHBATH !¥, 1aBaTb
Bb y3Y)pYETH ! H T. X.) CBOe mpaBO COGCTBEHHOCTH; HO TAKh KaKb €ro IpeeM-
HEKD CTAaHOBHTCA BB TaKO€ Xe OrDAHHYEHHOe NOJOXKEHie NpPH OCymecTBIGHIH
npioGphi1ennaro mpasa, Bb KAKOMB CTOANb OTYYEAATedb, TO MOXHO TOBO-
PETb Bb 3TOMB cayuad 063 omuyacdeniu partis rei pro indiwiso.

IV. Kak®p ckiafimBaloTCA BB NOZPOOHOCTAX'D (THOMEHiA COCOGCTBEHHEKOBD
IpH OCYILECTBJEHIH HMH NpaBb COGCTBEHHOCTH Ha OXHY H TY iEe BeMb?

1. Kamauil u3p cocoGersenHnxkoBb nwbers mpaBo Ha coesadmwmie ' u co-
104b306ante Gewdto ' 1 na noayuemie mapberrofl xoam m3b ed dozoda V. Pas-
¥bpb ywacria xaxzaro Bb noap3oBaHie B BaaxbHiu Bemplo H, c.u'iuona:re.nwo,
pasMbps, BL KOTOPOMD €ro NpaBo COGCTBEHHUCTH JOMKHO UPH CBOEMb OCyme-
cTBAEHiE cTBCHATL NpaBO COOGCTBEHHOCTH JIPYIHXbL COCOGCTBEHHHKOBD, MOMKETI

+ 6biTh pasamyeHb; 9TH partes pro indiviso ompeibadloTcA HIE AOTOBOPOMD, HIR
RoaaMa HacabgoBamia BbL o6memb EmMymecTsb m T. 0. B cayuab comubuia poam
YUacTid CUHTAIOTCA PAaBHKMHE XIS BCHBXb.

2. Hu onwed u3B cOCOGCTBEHHHKOBD HE MOXETD NPOANDHHAMATD YAYYeNtl
% u3MHenit, Bemu 6esb coraacia Bcbxb ocTauabHuxb '8, Ecanm mambmenie yxe
¢1baano oxHEMB COCOOGCTBEHHHKOME 6e3b coraacig Zpyraxs, To mocabzmie Mo-
ryTs TpeboBaTh, uT06H 3T0 H3MbHeHie OWJO YCTPaHEHO, €CIAH TONBKO OHH BD
TON® BB jocTaroyHodt mbph sammrepecoBamm .
| Pacxoanl Ha nmosesnviA yayumenid, cxbmunua OXHEMT H3B TOBapHmeH
6e3b coraacia (Ho H Ge3b mpoTecTa) APYrHXB, Bo3mbmalorea mocabaummu nep-
BOMY Jumb Bb Thxb pasmbpax’h, KOTOpDHE OKaXYTCA CHDaBEeAJHBHIMH Bb 38BH-
cUNOETH OTh BChXB 00CTOATEABCTBD HaHHArO caydad 2.

Pacxonn, neobxodumvie dan moddepocania eewyu 63 Ywaocmu, KaxXNH
H3b COCOGCTBEHHHKOBH MOXETb 3aTpaTHTh 0e3b coriacia Apyraxb, H ThMb He
Menbe omm joaEEN 6bITh BO3MBHIEHH €My OCTAJBHBIMH COCOGCTBEHHHKAMH B NOJ-
HOMDb pa3uwbpb (a He BB mpexbaaxb TOABKO HadHYHATO oGorauleHis ¢oCOOCTBEH-
HUKOBDB), NOCKOIbEY OHH HAJal0Th Ha HXB AOM0 Bb cocoGerBenuocTH 21,

————

12 Cp. Windscherd § 169 a kv np. 4 g. Brinz I crp. 478

“L.1C. 8,20 (21) Cod. 4, 52. L. 6 §9 D. 10,

HL 5§2 D 7, 6. O6peneua-rb Belllb PEAXbHLMH cepanry‘raun coco6cTBeBHAKD 6€3T
coraucia Tosapumedi ne Moxers. L. 10 D. 39, 9 Dernburg 1 § 196 mp. 4.

18 Kax pasp'hmam'rcu cnopu 0 uopAxkt Baaibuia obwell Beupw, en. L. 7 § 10 D. 10,
3.L.4§3L.5D. 10,

% Cu. 06'591'ou'bL ‘23 D. 10, 3. L. 35 § 1 D. 19, 2. Dernburg 1 § 196 op. 10.

1T L. 25 pr. D. 22, 1.

BL 11 8, 5. Marcel. 6 d|g prohibendi potius quam faciendi esse jus socio...
LS27 lD8.2 L38D

26 D. 8, 2 L. 28 D I0 3.

20ArgL3l:tD61L29§ D. 20, | ¢cp. c» L. 14 § 1 D. 10, 3 B® nau.

2L.25§15D.10,2L. 6 §12D. 10 3—L 20L.14§1 D. 10, 3.—L.9§4
D. 42, 5.—Oco6oe mocTaHOBIEHie CYWECTBOBAJO OTHOCHTEIbHO PACXOXOBD Ha peMonms 0oMa:
OCIH 3TH PACXOAN He BO3MBIIGHH COCOGCTBEHHHKAMN BB TeyeHie ueTHpexth MBCANeB®, TO AHIO,
cabaaBmee SATpATH HA PEMOTH 10MAa, MOXeTh MOXYYATb nocxbinil, eciu Xexaers, Bb N0IHYD
cobereennocts. L. 52 § 10 D. 17, 2. L. 4 C. 8, 10.— Cabayers saubtars, a. com. dividundo
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3. Ramznd m3p COCOGCTBOHHHMEOBh MOXETH BYHHATH HPOTHBB TPETHHXB
JHIB N0 NOBORY xamHO# BemE BeB TB mcEM, KoTOpHE BoOOmE NpHHAJIEEATH
co6cTBeHHEKY (Hamp. rei vindicatio, a. negatoria), HO B3HCKHBATH IO HEMDB OHS
MoxeTs Jemb Bb pasmbph cBoe#t xoam BB o6meft coGerBemmocTH 2.

4. Kamgu#t 3B COCOOCTBEHHAKOBD MOXETh BO BCAEOE BpeMA mpebosamsd
paszdmaa obueti cobemeenocmu. dtofi wbam cayxers a. communi dividundo
(npr pasgbab macxBacTsa ymorpebasercsa a. familiae erciscundae; o me pbus
6yxers Bb HacxbicreemHoM® mpasb) 2. JloroBopn, HCKAKNYaKMmMie BO3MOEHOCTH
pa3xbaa HaBcerna, me mmBioTh cHIH. JloroBopu, He gomyckaiomie pasxbia ToAbKO
Ha BpeMa,—xbiicTBATENBHR 3.

Pasxbas cosepmaerca mo cmpaBeprdEBOMY yeMoTpbHilo cyapE (arbitriun
judicis). Cyxsa npE 5TOMB JOJXEHh DDHHAMATL BO BHEMGHIe COriameHif cTo-
pons 2%, eciH TaKOBHA cocToAAHCh. Pasybaw gocrmraeres mam myrems rhuemis
BemA H& DEalbHHA 4aCTH, NPH 4YeMDb Kaxinil H3b OWBIHEXEL COCOGCTBEHHHKOBD
1I0Iy9aeTh HEOTPAHHYGHHEOE Bb CBOEMB OCYMECTBAGHIH IpaBO HA YACTh BEINH;
HIH Xe OHb JOCTHTaeTCA HHHMB OYTéMb—HAlp., BCA BOMb MOXETh OHTH IpH-
CYXENeHA OXHOMY H3H COCOGCTBEHHAKOBDH, & nocabxuif o6ssamp BO3HArpajHTH
IpYraxsh AeHbraMu 8,

Tlocpexcreoms To#t xe actio communi dividundo, Koropas crasars Ha MB-
CTO OXHOTO COCTOAHIA BEMHHXB NMpaBb Apyroe, paspbmaiorca cuopH m 0 TBxb
00A3aMessCMEeHHHITS OTHOMEHIAX'D, KOTOPHSA BOSHHEAH MEXAY COCOGCTBEHHH-
xaxd. Taks, manpEmBpb, 5TEMD HCKEOMD TOBAPHIH B3HCKHBAETD Cb APYIoro He-
JOJAHHYI0O €MY 4Yacrb A0XOJa Oo6meil Bemu, HOYMJAUEHHHA eMY H3XepEEH Ha
o6mylo Bemb: TpeOyeTh BO3BpaTa YacCTH J0XOLa, H3IMIHE NOXYYEHHOH ApyrEM®
TOBapHmEMb ¥’; B3HCKHBAETH BOSHATpPaXkJIeHie 3a ymep6b, MOHECEHHAUE Bempio MO
sEEb (culpa in concreto) cocoGerBennaka *®. Ilo moBopy aTHX® 0643aTEJbCTBEH-
HHXD oTHOmeHiRt a. com. div., Bb BEgb a. utilis, MoEeT> OHTH NpeibABIElS
Iake HE3aBACEMO OTHh TpeboBaHia o pa3xbak, T.-e. Kakb IpA CymeCTBOBARIH
COCOGCTBEHHOCTH, TaKh H MO ed OpeKpameHin (Hamp.,noexd rm6erm Bemu, HaXO-
JuemeficA Bb COCOGCTBEHHOCTH) 2°.

V. PmMckoe mpaBo 3Ha€TH TOABKO STOTH THND cocoGcTBeHHOCTH. B® mpash
HOBAaro BpeMeHH BCTpBuaercd COCOOCTBEHHOCT H Cb ADPYTHMD CTPOEMB, Hamp.,

X86TCA N0 MOBOAY HSAepXexd H& OOIYN Bemb TOXHKO TOTAS, KOTA& COCOGCTBOHHWKD SATPANuE-
BBXB HXDb, 3a60TACH O cofcmeennoxs wurepech; ecam xe oud ci1baaxd 9TO HCKINYHTEAbHO BB
uyxoMs mATEpech, To xaerca &. neg. gestorum L. 6 § 2. 7 D. 10, 3. L. 39 (40) D. 3, 5.
Keller, Pand. 11, crp. 112 cx. Windscheid § 449 mp. 10—1la.

 Gai 4, 53. L. 30 D. 40, 12. L. 6 C. 3, 32.—L. 4 § 3 D. 8, 5. Windscheid
§ 169a np. 4. d.

13 Hacxbacrn. mp. i25, I

ML.5C.337. L.14§2.3D.10, 3. L. 16 § 1 D. 17, 2. K% arouy Dernburg
1§197. 2.

§ %L 21D.10,3. L.3§1C.3, 37.

2% 1.3C.337. L.47pr. L. 55 D. 10, 2. § 5 I. 4, 17. —Moryrs au mpomssectm
pasxban me Beh, & TOxbKO RBrOTOpHe ESDH cocofcrBennnkos? CM. Dernburg 1 § 196 mp, 22.
Windscheid § 449 np. 26.—06s orebrersemnocru 33 aBmkuin cM. L. 10§ 2 D. 10, 3 Wind-
scheid, n§ 449 op. 24.

L.3pr.L.6§2 4D. 10, 8. L. 34 D. 17, 2.

%81,2§16D.10, 2. L. 8§ 2. L. 10 pr. L. 20. 26. 28 D. 10, 3.

L. 9 11D. 10, 3. L. 25 D. eod. L. 26 D. 8, 2, L. 4 D, 33, 3. L. 3 §1.2D.
39, 1.—L. 6 § 1 D. 10, 3. —MoryTs IR COCOGCTBEHHAKH NPeIBABIATL MeXAYy c060® a. nega-
toria? Windscheid § 169a up. 3b. Dernburg I § 196 np. 13.—Vindicatio partis wemxy co-
co6cTrennskamMe L. 3 § 2 L. 4 D. 6, 1.
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Ge3r upaBa OTABAbHHXB socii TpeGoBath paspbiaa; 6e3n onpexbiedis.uxs joned
Bb NOJB30BaHIH Bempl0; b TPABOMB TOBapHILell pacnopmxaThCsa Beublo no 60an-
IIEHCTBY TOXOCOBB H T. X. 3.

T'aasa II. lIpio6pbrenie m morepda mpasa COGCTBEHHOCTH.

§ 6. O6wia 3ambyania.

I. Cnoco6u1 npio6pbrenia npaBa co6ereeHHoCTH Ype3BriyafiHo pa3Ho06pas3HH.
Bt o6aazanier yeroBbra nocryunaloTh HOBLA BOMH, KOTODHA Hpexjie He uMban
x03auba. M3® cTapHxb MaTepiadoss HPHrOTOBIAAIOTCH HOBHS BewH. llakouens,
o6Mbus nepeHOCHTh BemH H3b OAHBX'B PYKB Bb Apyrid. OTciofa ABAdeTEH Macca
Pa3JIHYHHXD (PAKTOBB, Cb KOTOPHMH NPaBO CBA3HIBAETH, Bb BHEB lpuIHYecKaro
cxbacrsia, —npiodpbrenie co6cTBeHHOCTH. ITH CHOCOGH mpioOpbreHia mpaBa col-
erBenHocTd XbBadAredA, raaBHHMB 06pa3oMb, Ha J1Bb xareropid: cuocoGu depu-
6amueHble, NPOU3BO0NDIE, KOTOPHE 3aKI0Ya0Th Bb ce6h mpeeMcTso (snceessio),
H CHOCOGH OPUIUNAPHDIE, NEPEOHAUAAbHDLE, BB KOTOPHXH TAKOIO NpEeMCcTBa He
sakmouaercd. O0p atoMb xbachim cnmoco6oBb npio6pBrenia npasb BOOOIE MBI
yxe rosopamau (B> O6meit wactu § 35, II). Kagp Owao ykasaHo, pasamyie co-
CTOHTH BB TOMB, UTO OPH J€PHBATHBHLIXB cN0CO6aX®s BHOBb mpiodpbraemoe mpaBo
onmpaeTcd Ha Jpyroe 1paBo, PaHbIIE CYINECTBOBABIIEGE Y APYroro Juna (auctora).
HAbiicrsATeabHOCTs H 00BEMB NpPOH3BOJHArO upaBa onpexbadwTca TYTH CBOH-
CTBaMH IpaBa, KOTOpoe OHJIO Y mpaBonpexmiecTBeHHWKa. [IpH OpErHHADHOMD CHO-
co0b BHOBb BOBHHKalONlee NpPaBO ONEPAETCA TOJBKO HA Cmoco6b cBOEro mpio-
6pbrenia.
: II. JepmBatuBHHC cmoco6u upio6pbrenia npaBa cOGCTBEHHOCTH MHEICIHMH,
KOHEYHO, TOJAbKO IO OTHONIEHil0 Kb BemlaMh, VkKe CTOAMHEMD Bb ubeH-1u60 coG-
crBernoctd. Ciofa oO1HocATeA: 1) mepegaya COOGCTBEHROCTH 10 BOAb IpemHATO
cobcreennEka (traditio, sapbmanie); 2) uepexoxs COGCTBEHHOOCTH IO CYLeGHOMY
pbmenilo; 3) nmepexoxs COGCTBEHHOCTH NO HENOCPELCTBEHHOMY IPOANHCAHII0 3a-
koua. Bo Behxw orExb caysaaxs Hopwit mpioGpbraresp, uyroOm XOKA3ATH CBOE
npaBo, JOJKEHD JO0KasaTh CYmeECTBOBaHie NpaBa CBOEr0 HpeJMIECTBEHHHKA.—
OprraHapHele cOOCOOH NMPEMBHAME, Kakb Kb BemMaMb, KOTOPHA HEKOTAA emle He
CTOANE HH BB 4belf COOCTBEHHOCTH, TaKb H Kb BemaMb, KOTOPHA Yke mMBam
coOCTBeHHEKA, HO yrpatad ero. Kb mnepsoit EaTeropin OpHHAXNEKHATH, HAINDH-
wbpb, O06HEHOBeHHO occupatio, mpioGpbremie mioxoss. Ko BTOpu# —usucapio,
acessio ..

Mu HavHeMD H3IOXEeEHie CO CIHOCOO0BD XePHBATHBHHXD.

30 Cu, Dernburg I § 196, II, Windscheid— Kipp § 169a B xonnb. Gierke Deutsches
Privatrecht, 1I (1905), § 122.
: ! Bpunys (Pand. I, § 76, mp. 28; § 153, np. 2, cp. Taxme Hilder Pand, erp. 178
cx., 186. Girard, crp. 297, mp. 2) yTepxiaers, 4T0 YSyRamienTs upio6pBTaerTs AepEBATHBHO,
a We OpPHrEHAPHO, BOO OFb npio6pBTaert HAXEYAYO, & HE BHOBEL BO3HHKAWILYM COGCTBEHHOCTD.
Onw joxaswBaers 9T0 ThMB, 9T0 BH pesyaTarTB ysykamim dominium npio6phraerca tale, quale
fuit, T.-e. ofpeMesiennce BCBME UpeEIe YCTAHOBAGHHHMH CEPBATYTAMH H SAXOTAMH H COGRHHEH-
HOe CO BCBMH CBASAHHWME €L YYACTKOML CEPBHTYTHHMu npasaMH. Ho aT0 HempasmIBHO: CyTb
XCPHBATABHATO NPEEMCTBA He Bh TOMB, YTO NPE HEeMD: COXPAHANTCA IPEXIe CYNeCTBOBABMIs
. OrpaHHYenis DpaBa, & BB TONB, YTO IHNO, OCHOBHBapmee mpio6phremie mpasa Ha xepHBATHB-
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§ 7. NMepeaaya (traditio).

1. Traditio. ThaecEna Bemu IepelaloTcd BbH COOCTBEHHOCTh HEPYIHMD JH-
IaMP OPEEIe BCErO N0 6047 UL3 CoOCMEeHHux%06s. IIpaBo COGCTBERHOCTE MO-
EeTb OHTB nepedano 1o npedcMepmtoMy PACROPANCEHH0—MOrtis causa, HIH Ee
Megcdy ocuevtmu—inter vivos. O mepoMs cayyas pbus Gyrers BB macabi-
crBeEHOMD npapb. 3xbch Mm saliMeMCa BTODHIMB.

Ecan co6CTBEeREAKD XKelJaeTh IEPeHECTH NpPaBo COGCTBEHHOCTH inter vivos
Ha jgpyroe aumo, To no IOcTmHiaHOBY npaBy ORB MOMLEEHD 06J1e4b BOXIO HEpe-
1aTh TPaBO COOCTBEHHOCTE Bb onpelbiennylo ¢dopmy, EMeHHO: nepeaarh npiobph-
TaTendl0 pakTHYECKOE 64a01vHie 6€wyb10, KOTOPAd ABIAETCA 00HEKTOMD IpaBa oG-
ctBerHoCTH !. Takasa mepedaua 6ra0mHiA Gewdto 04l nepenoca npasa cobemeen-
Hocmu H cocraBadeTs traditio.

Bb do- FOcmunianoeoms npad traditio 6maa gocraTousa Jumb XAA res
nec mancipi. Jaa res mancipi cymecTsoBaab TOpEecTBeHHHHE cmoco6r—manci-
patio. TopsecTBennad in jure cessio mpambuEMa OmlIa KB 000€ro posa BemaMb.
O6a aTH cmoco6a He NpeANoJaraloTs NepeHoca BAaxbHig, kKakbs HE0OGX0ZEMAro
ycaoBisA mepexofa mpasa coGcrBennoctd. Bb OcTrHiaHOBOM® mpaBh oHE Hcuesnn ®.

II. Yeaosia nbitcreureannoctr traditio cabuyiomis:

, 1) Hlpm traditio meperods e6sadmwHia ®b aknmuienty mo Boxb TpasenTa ®
COCTaBAAETH NepBoe HEOOXOXAMOe YCIOBie AIA Nepexoja lpaBa COGCTBEHHOCTH.
9To ycaosie ymw.recoobpasno. Bo-nepBsixb, nepegaya Benmd IPHAAETH BATHMOCTDH
aKTy IepeHoca NpaBb Ha Bellb; 9Ta BEAMMOCTh HJIH [JACHOCTH BooOme &eaa-
TeabHa NpH Thxb cibikaxb, KOTOPHA YCTaHOBIAKWTE aGcodoTHHA mpaBa, Xbl-
CTBYIOIIiA NPOTHBB TPETHEXH JHNG !. Bo-Bropmxs, Takof akTh yCTaHABIHBAETH
HOpMAJbHO® INOJOXeHie BemeH, HOPH KOTODOMB COGCTBEHHHKD BeIlE Bb TO He

HOMB cmOCco0B, XOJIEHO He TOALKO XOKASATh cHOCO(H mpio6pbreHis, RO H HAIEUHOCTH IpaBA Y
nepexaTdaka, y auctor’a. drorv wBT® mpu usucapio. CepBATYTHHSA mpPaBa H 33JOTR, OOPEMENAN-
e Bemb, COXPAHAWTCH, HaNpEMBp®, H Toria, koria Bemp Ouxa Gpomena—res derelicta—n
saTbms saxBaveHa (occupatio) ApyruMs xmnoms. OTh aToro occupatio He CTAHOBHTCA XEpHBA-
THBHHND CHOCO00M® mpio6pBrenia. OTH npaBa, MPAHAXIEXAMIA TPETHHMD JHNAMD, TPOAOAEA-
DTh 06peMeHATh y8YKAIHDPOBAHHYK Bellb NOTOMY, YTO y8yKadid BellH EX> He HoracEia. Ecam
Xe ysyKamieHTh y4acTKa mpio6pBraerTs TakXe CBASaHHHS Cb HAMD CEPBATYTHHS NpPABOMOYid,
TO 3T0 ofnAcCEAeTcA THMB, 4TO DpeiiaibHHE CEePBHTYTH NPHHAANCRATL HMOHHO 6CAXONMY COG-
‘CTBEHHHKY TOCIOACTBYDIIATO YYACTKA, & He TOABKO TOMY COGCTBEHHHKY, IPH KOTOpPOMB OHH
lyc?nsoluenu, ln ero npeemnnkaMs. Cum. Windscheid § 64, op. 6 i. f., § 175, up. 4. Dernburg
, , mp. 1.
1 O nmpupoxb pmMcko#l Tpaxmmim cu. Chlamtacz Die rechtliche Natur der Tradition im
rém. Recht 1897. L. 20 C. 2, 3. L. 50 pr. D. 6, 1. L. 15 C. 3, 32. Ornocarexsro L. 23
4C. 1,2n L. 1§1L 2D. 17, 2, cu. Arndts, § 145, mp. Dernburg I, § 211, pp. 1, 2.
indscheid ? 171, mp. 2 Vangerow 1, § 311, mp. 4. Bnb pyc. anT. cp. Ko BCeMy Bompocy
Tpenuynns, llepexoxs mpaBa COGCTBEHHOCTE HA IBAXHMNA HNYMECTBS NOCPEACTBOMD NMEPOARYH
B corzamenia. Ogecca. 1903 r. :
2 [To memocworpy, oxmaxo, B JurecTn mepemin phmenis, orHOCHBmisAcA kb mancipatio,
rakb, nampeMBps, L. 16 D. 23, 5. Cu, Dernburg, I, § 211, np. 3. Windscheid 1,§ 171, mp. 2.
$ Ho um B1b kakoMs cayiad me mporurs ero soxm. L. 5. 33 D, 41, 2 cp. L. 65 pr.
D. 41, 2. L. 14§17 D. 47, 2.—L. 2 § 5 D. 39, 5.—L. 9 § 1 D. 23, 3. — Ecan coGcraen-
HBKD Re Biajibers Bempo, TO OHP MOXOTE 1XA TPAXHIIH YCTYNHTL 8KHENieHTY csom rei vindi-
<atio @ Bemp npioGpBraercs aknumieETOMD MO HCTpeGoBaHIM eA B8TEHMB HcKoMb. L. 21.47D. 6, 1
L. 18 C. 8, 27 (28).
& Bb coBpeMeHHHXD UIpPaB&XDH HTOTH Pe3yAbTATH AOCTHr8ETCA YacTO SANHCHI B HNOTEY-
HuA kuare. OM. 065 aToMs noapo6uo H. Basanoes, [lporcxoxsenie coBpemennofl mmerexn. 1900 r.
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BpeMda ABAAETCA H €A BAajybabneMh; TAKEMD 00pa30MB OTYACTH IPOAYIPEEIAIOTCH
CIOpH Mex)y BaaxBisnaMu H coGcrBemHMEaMm Beme# o mpapb Ha Bems.

Bn BExy sroro ycaosia, Th cabakm, Bh KOTODHXD CTODOHH TOABKO BHpa-
RAOTH CBOE HAMMPEHie mepewecmu npaeo cobcmeennocmy (AanpEMbps xoro-
BOPD KYIIB-NPOjaXkH, o0bmamie mojapats), caME mo ce6b 1o pEHMCKOMY IpaBy
co6cTBeHHOCTH He NeperocATs. OHB yCTaHOBAATE IHIDb 00A3AMEADCMBENHHOE NPA-
60, YOOJHOMOYHBaIONee OXHY H3h CTOPOHD TpeGoBaTh OTH ApYyroff mepemoca mpaBa
co6ereennocta ®. OB cay®aTh mumyaoMs Aid IepeHOCa NpaBa COGCTBEHHOCTH,
a crbiyomad sa HEME TpajEmid ABIAETCA CnOCOGOMZ NEPEHOCA COGCTBEHHOCTH
(modus acquirendi B® oramuie orsb titulus acquirendi, cu. O6m. u. § 35, 1).

Toasko BBL HEMHOrHXB CIy9afXD NEPEHOCH NpaBa COGCTBEHHOCTH MEXAY
KHBHIMH COBEpIIAETCA 0633 pearvnoti mepedavu camosi éewju. Mu pasymbems
T. Ha3. constitutum possessorium m traditio brevi manu, o xoropux® pBub 6y-
lers HEEe, B oTABAb o 1opmamueckoms Baaxbmim (cM. mmme § 22, IV m V).

2) Bropumb ycaosieMd ABHACTBETENRHOCTH NepefavyE COGCTBEHHOCTH Yepe3tb
traditio #BIdeTca actumumayia mpadewma. 310 3HAaYATH, UTO JENO, HEPENAIO-
Inee Bempb APYrOMY Bb COGCTBEHHOCT, NOLEHO CaMO HMETh mpaBo COGCTBEHHOCTH
Ha Belb; Bb NPOTHBHOMB clyvyaB mpio6pkrarteds He cxbiaercA coGCTBEHHAKOMD ©.
9to yexosie ecte cabacreie o6maro mpHEmEmA BeAKoH successio: nemo plus juris
in alium transferre potest, quam ipse haberet (cM. O6m. 4., § 85). Komeuno,
BMbBCTO CaMoro COGCTBEHHHES MOTYTh NEPEHOCHTh IIPaBO COGCTBEHHOCTH H Hajae-
EAmMAND 06pa3oMb YHOJAHOMOYEHHHE 3aKOHHHE H X0GPOBOAbHHE npedcmasumentt
co6crBenrrka 7. —KpouB Toro, co6cTBeRHOCTh HA 3aJOKEHHYI0 BEmb MOXEETD Ie-
penecTn mpojanmif ee sasconpurumamess®.— Bb BurE oco6ofi mpuBEAErim
Pucks, umnepamops u €0 Ccynpya NEPeHOCATH NPABO COGCTBEHHOCTH MYTEMD
traditio, name ecam oHE He OHim coGcTBeHHEKaMHE meperanHoR Bemu. O Thx®b
0COOHXD CIyIadAXbh, KOTAa TPaXmnid, cxbiarHad HeCOGCTBEHHHEOMB, Bb PO3yib-
TaTh JaeTe akmEmieATy moloxeHie, BIOJHB TOXeCTBeHHOE Cb HOJOEEHieMb COG-
cTBeHHEEa (mocp. exceptio rei venditae et traditae), cxasano 6yzers BB oTabab
o paaxbmim (§ 26, III).

3) TperbEMD yCAOBieMD TPajiHIiE ABIAETCA COMAUENIE CMOPONS O nmepe-
Zodm npasa cobemsensocmu. TpajeETs XOIEeEb EMBTH BONO UepeiaTs Bemb
BB rocnoacTso axmmmienra—animus dominii transferendi. AxnumienTs XoaZeH®
EMBTH BOXI0 CTATh COGCTBEHHAEOMD Bem@—animus dominii accipiendi ®. Ibxo BE
TOMB, YTO Ilepejada BemMHE MOXETb COBEPmATHCA H He JIA IepeHoca npasa co6-
CTBEHHOCTH, & JAA PasHHXD JPYyrax®b Obiell (Haup. Bemp MOEETH OHTH HEperaHA
BO BPEM@HHOE IIOJb30BaHie).

Boas TpazenTa m axn@nieRTa X0XKHH GHTbH COTIacOBAHH Bh TPEXb NYHKTAX'B:
YTO mepepaeTcd a) mpaBo cobcmeenmocmu (a He IpoCTOe, HANp., AGpEAHie BEmA),
b) AammOoMy Auyy '°, ¢) Ha naHEY®O Gewd ''. Ecam onnm pacxozarca Bo MHbHIAXH

5 L. 6C.4, 39.

¢ L. 20pr. §1. D. 41, 1.

7%42.43. 2,1.L.9§4D. 41,1. L. 5 § 1 D. 49, 14,

$L.46D. 41,1. §1J. 2,8,

9§40J.2,1. L. 9§3D. 41, 1. L. 55 D. 44, 7. Cp. eme L. 35 D. 41, 1. L. 15
2D.18, 1. L. 49 D. 17, |1 m xb sroMy Arndts § 145, mp. 2. Windescheid § 172, np. 10.
angerow I, § 311, mp. 3.

L 37§6 D.41,1. L. 43§ 1 D. 47, 2. L. 13 D. 39, 5. Windscheid § 172,

mp. 12 m 13. Arndis § 145, mp. 3.
L 2§6D. 41, 4. L. 34 pr. § 1 D. 41, 2.
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N0 OXHOMY HSH 9THXDH NYHKTOBB, TO TPaj)HIid HHYTOXH&, H COOCTBEHHOCTh Be
NepexojHTh.

Hsb sroro crbayers, uwto TpajEmid ecTh cOYeTaHie ABYX'H BOJb, T.-8. 0O-
2060P3, IPHTOMD ROTOBOPD GEU(HOE, T. K. OHD JCTaHABAHBAETDH BemHOE, & HO 064-
3aTeJbCTBEHHOE MpaBo. JOroBopb 8TOTH OTAMYAaeTCA HBEOTODHMH OCOGEHHOCTAMH:
OHD MOXeTb OHTbL COBeplieHb Cb HeoupepbaeHBHIND JHNOND (Hamp. KEAaHie fe-
Herb Bb TOamy —T. Ha3. jactus missilium !?; BHCTaBKa ABTOMATHYOCKAX'D anma-
PaToOBD i NPOJAEH).

Boabuielo 4acTbld HE HYXHO 0COG0 OroBapHBAaTbh, YTO CTOPOHH EMbBIM B1L
BALY IEPQHECTH HMEHHO NpaBo COOCTBOHHOCTH. OTO MOXETh Cb OYEBHIHOCTbK
BHTeKaTh H3b Toft cxbikm, koTopad npeimecTBOBaJa TPajHOiH H CAYEHTH €:l
ocHoBaHieMb. EcTh cabakm, Ha OCHOBAHIH KOTOPHXb TPapHmid OGHEHOBEHHO CO-
BepIIaeTca AJA IepeHoca mpaBa COGCTBEHHOCTH (Hamp. KyNAA-UIpOxaxa, XapeHie).
Ho ecam nepesoch mpaBa COGCTBEHHOCTH COBEpIIAETCA HE HA OCHOBAMIH mOA06-
Baro popa crbarm, To Heo6x0xHMO 0COG0 OrOBOPHTH, 9TO HEPEHOCHTCH HMGHHO
npaBo co6crBeHHocTH. (Hamp.. a8 Aalo KoMy-1H60 nopydenie SaBBawBaTh MOHMB
AMYMECTBOMs BO BPeMA MOEro OTCYTCTBiA M pajé YA0GcTBa xbaaio ero co6cTBeH-
HAKOM'BP MOHXB Bemel) 'S.

III. Boapmia TpyAHOCTH NpEACTABIAETL BONPOCH O T. Has. causa tradi-
tionis. Ilepesocy npasa C€OGCTBEHHOCTH BCOrAa COBOPIIAETCHA, KAKD ACHO H3b
OPeAHAYMAro H3AOKeHis, Aad Kako#-am6o zaapnbiime#t mbam. f1 mory meperars
OpaBoO COGCTBEHHOCTH Ha pala, uToOn moxapErh ero (donandi causa), Had uTOGN
BHIOOJHHTh STEMB 3apanbe 3akalioueHBoe 0043aTeAbCTBO (HANIp. KYNXIO-DPOXAKY
Bemn: solvendi causa), mam uToOH YCTAHOBHTH mpEjamoe (dotis causa) u T. m.
OxHEMD CHOBOMD, CaMbifi NEpeHOCH COGCTBEHHOCTH, CAMAA MPAOUULA 63 UTLAOMS
(xakp mepejava Bem® XAA TepeHoca COGCTBEHHOCTH Ha Hee) Moxerh mMB1s u
6cerda uMMems Kaxyw0-2ubo UMW, Kaxyw-iubo causa'* (cM. O0m. 4. § 43).

JIpamABaeTcA, LOCTATOYHO JH JUIA Nepexoia NpaBa COOCTBEHHOCTH HO TPAAHMIH,
9TOGH CTOPOHH COTJaCAIECH O TOMB, 4TO IYTeMh Nepeiayd Biaaxbhid Bempio
TADEHOCHTCA HMEHHO NpaBO COGCTBEHROCTH HA Hee (& He NPaBO BPEMEHHATO MOJAb-
30BaMiA Hamp.), HiHE &e crbiyers TpeGoBaTh eme, YTOOH CTOPOHK GRJHA COTIACHH
OTHOCHTEJIBHO TOH causa, Toff mbam, xaa KoTOpo# mpaBO COOCTBEHHOCTH IEpEHO-
carca? Taxb, sanpumbps: A jaers B ZeHerm BB CoGCTBEHHOCTH €b IBasio co-
BepmHTs jAapenie (donandi causa); B npmEEMaeTs 9TH JeHBMH TakEke BB C06-
CTBEHHOCTb, HO JYMaeTb, 4TO OHH JAIOTCA eMy JJAA YCTaHOBIAEHiA 00643aTEILCTBA
safima (credendi causa). O6a JEma COTMacHH O TOMDB, YTO IEpPejaeTcA HPaBO
COGCTBOHHOCTH Ha JeHbIH, HO OHH pasHoraacaTs (dissentiunt) o Tomdb, 114 Kagoi
mban (causa) aro xbiaaercda. IlepexoaTs aH COGCTBEHHOCTH?

Coraacno oxsomy Tekcry Bb Jurecraxn IOQcTmHiama, B3ATOMY H3b COYHHE-
Hig wopacra FOariana '3, b N0A00HOMD caydad coOCTBEHHOCTb JoAEHA mepeliT.

2§46 J.2,1. L. 9 § 7 D. 41, 1. Cf. L.5 § 1 D. 41, 7. Dernburg 1,
§ 213, np. 4. -
13 Gai 2, 60.

11, 31 pr. D. 41, 1. L. 67 (65) § 4 D. 36, 1. Ulp. 19, 7. Gai 2, 20. :

B L. 36 8 41, 1. Julianus 13 dig. Cum in corpus quidem quod traditur consentia-
mus, in causis vero éissentiumus, non animadverto, cur inefficax sit traditio, veluti si ego
credam me ex testamento tibi obligatum esse, ut fundum tradam, tu existimes ex stipulatu
tibi eum deberi. nam et si pecuniam numeratam tibi tradam donandi gratia, tu eam quasi
creditam accipias, constat grosrietatem ad. te transire nec impedimento esse, qnod circa
causam dandi atque accipiendi dissenserimus. 9
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OT0TH TEKCTH NPH3HAETH TPAABUIO ABCMPAKMHBIME (01060POM3, CHIA KOTOPAro
He 3aBHCHTB OTH TOR causa, palzu koropoi oHB coBepmaeTcd. Ecam Mexay cTo-
pOHaMH He HPOH3OMXO COriameHif OTHOCHTOABHO 3TOH causa, HIH €CIH 9Ta causa
(r.-e. wbap mepemoca mpaBa COGCTBEHHOCTH) HE JOCTHTHYTA N0 XADYIAMB HPHIH-
HaMb, TO COGCTBEHHOCTb BCE-TAKH HEPEXOXHTH, a TO 00CTOATEALCTBO, 4TO MBab
ge JOCTHTHYTa, HOPOXJIAETh TOABKO BB NOJAb3Y TPAJEHTa 00A3amesdsCmeeHHBI
uCKs 0 BO3BPATB eMy CTOHMOCTE HMYmeECTBa, KOTOPOE MEpeHeceso HMDb AaA
nban, oxazaBmeiica megmocTEruyTo#f (condictio sine causa).

lIporeBonmonoxnoe Bo33pBHie Ha 3TOTH BONPOCH BHIPAKEHO, OZHAKO, BB
1pyrovs ¢parmenth Jarecrs, B3ATOMB 3B coYHHeHid lopucra Yasniana '®. Co-
BPeMEHHNO YYeHHe GOJbIIel0 YacThio OTAATH npejmourenie pbmeniio IOiiana,
KOTOpOe NPH3HAETh TPAJHMNil AGCTPAKTHHIMDB JOTOBOPOM® !7.

Ecar mhbas, aaa xoropoit coBepmaerca traditio, sakoHOMB 3anpewena, TO
IpaBO COGCTBEHHOCTE HEe NEPEXOXHTH; JAPYIHMH CIOBaMH, HGOOXOXHMA justa causa
traditionis (samp., cOGCTBEHHOCTh He IEPEXOXHTH HPH JXapeHiE MeXAy MyXeMb H
xeHo#t, npu napenim csuime xo3sodenuod mBpm Ge3b cosepmenia insinuatio) !2.

1V. ITpaBo co6CTBEHHOCTA MOKETHh OHTbh HEPEHECEHO UOAD CYCUEH3HBHBIMBL H
PE30JIOTHBHLIMD YCIOBieMdb !9, ¢b npambaBieHieMb OTJaraTedbHaro HiM OTMbHE-
TeabHaro cpoka (cM. O6m. 4. § 42, IV, 2). OrHocureabHO mepexoja coGCTBER-
HOCTH Ha OCHOBAHIA KYIJH-NPOAAEHR CymecTsoBado enie co Bpemend XII ra6immn
oco6oe mpaBEA0 ¥°: ecam whHa 3a KYMIGHHY Bemb He YuJaueHa H He COCTOSA-
a0Ch corJamenia o6 OoTcpoukB edA ymaaTH, TO COGCTBEHHOCTh HAa Bemb He CUl-
taerca nepemepxmel, moxa mbma me 6ygers yniadeHa. Bb sToMb cayyab tra-
ditio mo 3aKOHy CYHTAsTCA COBEpMIEHHOR KaKb OH NOLH CYCOEHIHBHHMD YCAO-
BieMdp yuaaTel WhHE.

V. Hakonens, Tpaiumia MoxeTh OKasaThed HexbilcTemTeapHolt BcabicTie
HaJHYHOCTH 0c00aro sanpewenin omuyscdams. Takia 3ampemenis BOSHHEAIOTH
HIH TO 3aKOHy, HAM 1m0 Cyre6HoMy pbmenilo, EIE N0 XOroBOpy, HIH TO
sapbmanii.

3axonnsLA 3anpemenid OTIYHKAATE NOHABAAITCA Bb GUJBIIOMB KOXHYECTBH
BU BpeMd HMIeEpiE H BeCbMa 3aTPYAHAITDH 0Goporh. Hanp., sampemeno oT4y&iaTh
BemH, O KOTOpHXBH Beierca npomeced (O6m. 4. § 57 Bb kommk); MyXD He
EMbBerTs upaBa OTUYXAATh 3eMeJbHHH y4YacTOK®, JaEHNH BB mpupaHoe (cM. CeM.
op. § 7, I); omekyHr He MOXeTH OTYUyXKJaTh HMYIMECTBO onekaeMaro 6e3m co-

16 [, 18 pr D. 12, 1. Ulpianus 7 disp. Si ego pecuniam tibi quasi donaturus dedero,
tu quasi mutuam accipias, Julianus scribit donationem non esse: sed an mutua sit, vidlendum.
et puto nec mutuam esse magisque nummos accipientis non fieri, cum alia opinione accepe-
rit. quare si eos consumpserit licet condictione teneatur, tamen doli oxceptione uti poterit,
quia secundum voluntatem dantis nummi sunt cunsumpti.

17 Girard ctp. 91 cx. W'indscheid§ 172, np. 15. Dernburg I, § 213, mp. 9; § 95.
Arndts § 145, np. 5. Vangerow I, ctp. 573 cx. Cf. Ferrins §§ 306—8.—Bs BRAy aGcTpakt-
HAro0 XapaKTepa TPaiHNia, AAA edA y1bBEcTBATessBOCTE He Tpefyercd, YTOOH CAuUSA CYmecCTBOBAXS
yxe 10 traditio (L. 7 § 8 D. 23, 3. Dig. 12, 4); uro6u ona Boo6me Ouia xbiicrBATeIbHA
(Dig. 12, 6) mam aro6u osa oxoGpsaacs npasoms (L.5§1 D.12,7. L. 1§2 L. 2 D. 12, 5),
1amb GH OR& NPABOMB He GHX& NpAMO sanpewena (CM. HHXe).

8L, 5§18L.36pr. D. 24, 1. L. 1 § 2 D. 41, 6. Ulp. 19, 7. O6maa u. § 44.

WL.38§1inf D. 41,2 L.2§5D, 39,5, cf. L.9§1D. 23, 3. O rakp mas.
gagtnm res%rvati dominii cu. Windschewd § 172, 7. Dernburg 1, § 215, 3. Vangerow 1,

11, ap. 2.
0§41J.2, 1. L.19. 63 D. 18, 1.
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Taacia onekyHckaxb Biacredf (cw. Cem. mp. § 21, IV) m 1. 1.%. Ilo o6meny
TpaBHAY OTYYXkjJeHie BemH BOUPEKH TAKOMY 33KOHHOMY SampemeRilo CYHTaeTCH
mruToxnuMB . Ilogp oTuyxAemiems Bb ZaHHOMB cayuab pasymberca Takme
.o6peMeHenie BeIMH HIOTEKOR HIE NpepialbHBIMB CEDPBHTYTOMD *3 H Jame YMHIILIOH-
HOE JONyileHie usucapio BemH €O CTOPOHH TPETHATO JHNA; TAkKad YMHIMJACHHO
JONYMERHAA USUCAPiO BONPEKH 3aIPEmeRil0 OTIYEATh TAKK® HHYTOXHA !,

AnajormyHoe 3Havenie mmMbioTH sampemenmia oTIYEAATH, HaJaraeMHA
<yooms .

,01060pvl, 10 KOTOPHMB CTODOHH OGA3HBAOTCA He OTYYMAAATS B3BBCTHOM
Bemut, He uMbioTe Bemuaro sddexrra; oryyxkienie, coBepuleHHOe BOMDEEH HMb,
xbiicTBHTEIbHO; HapYIIeHie AOroBopa MOPOXIAETH JHMB MCKE 00B YOWTKAX® ¢,
Jasmwuiamenrdivia 3anpemeHia oTyyxiaTh camu mo ce6b caam me mvbiors. Ho
OHH MOTYTBH YCTAHOBHTH XJAA TPETHATO JHUA TAKOe IPABO Ha Bemb, KoTopoe Xb-
JaeTh HHYTORHHMD ed oTuyixjieHie. B wacrHOCTH 8T0 EMBers wbcro, ecim 3a-
nperh OTuykieHid cibirambs Bb WhiadAxb ycTaHOBAHiA QHEEHEOMMHECCA BB HOAB3Y
ouperbieHNIXD JHLD HIA YJIGHOBB CeMbH 7.

§ 8. OcranbHbie AepuBaTmBHbE cnocolbi npioGpbrenia.

I. Ilepexcnds cobcmeennocmu no cydebromy prwwuenito. Cyapsa b cuopb
-0 COOCTBEHHOCTH He CO31a€Th HOBAr0 NpaBa COOCTBOHHOCTH JiA BHHTPABIIEi
CTOpPOHBI, & TOJNbKO NpH3HAaeTh 3a Hell npEHajslexaBmee eff yme mpexie npaBo
c0OGCTBEHHOCTH '. DHBalOTH, 0gBaK0, CAyYaH, KOTAa COGCTBEHHOCTh BOSHHKAETDH He-
MOCPEICTBEHHO Bb CHAY cyAeOuaro pbmenid. I'1aBHnMD 06pasoMD, Cl01a OTHOCATCH
nck# o pazabab o6maro mmymectsa (actiones divisoriae, T.-e. a.communi divi-
dundo, familiae erciscundae m finium regundorum). 3xBck cyApA yHOXHOMOYEHD
OXHO COCTOAHIe BEMHHXDB NpaBb COCOOCTBeHHOCTH 3ambmars xpyrEMb. OB®
MOKeTh HIM ycTaHOBHTH (adjudicare) jasA npexXHAXh COCOGCTBHHHHKOBD IPABO
COGCTBEHHOCTH HA DPEAJhHBIA YaCTH BElM, HJH K€ NPHCYAATH BCIO BEIIb OXHOMY
H3B COCOOCTBEHHHKOBL BB MNOJHYI COOCTBEHHOCTb, H 3aCTaBHTH €0 XEHBIaMH
BO3HATPaIETh ApYraxs # T. A. % Bo Behx® sTHXB cayuasxs mpioGphremie col-
CTBEHHOCTH HACTYNAaeTh HENOCPeJCTBEHHO Bb pe3yasTaThB cyse6uaro phbmenid® p
-o6ycaosieno Thyb, uro mpHcymiaeMHH 06bEeKTH Npexje NPEHAAIEXAID Bb 00-

21 Beb ath 3anpet nepeuncaesn y Windscheid, I, § 172a, np. 1. Cu. Takxe Bapoxs
§ 127. Xsocmoes, Her. pum. np § 100, I, § 101, IL

1 Ha HAYTORHOCTh MOXETH CCHIATLCA H CaN's oTyyxpareas. L, 16 C. 5, 71. L 1 C. 10,
34 (33). L. 7 C. 11, 48 (47). Windscheid § 172a, 1.

2 1.3§5D.27 9. L. 7 C. 4, 51

# L. 28 D. 50, 16. L. 16 D. 23, 5. Dernburg I, § 217, mp. 5, cp. Windscheid
§ 182, np. 14. -O6m. 4. § 36, I, 2.— O suaueHin 0643aTeALCTBEHHNX'b A0rOBOPOBD 0 BOCIpemEHin
-oTayxaewia cM. Dernburg I, § 217, up. 7. Windscheid § 172a, np. 1.

% L. 12D. 41, 3. L. 7§ 5 D. 41, 3 cf. L. 8 in f. D. 50, 12.

2 1L.21§5D.19,1. L.1385§3 D. 45, 1. L. 9 C. 4, 54. Cf. L. 61 D. 2, 14.
Dernburg 1, § 217, np. 11. Ornocarexsuo L. 7 § 2 D. 20, 5, cu. Dernburg 1, § 9, mp. 8,
Windscheid § 172a, mp. 8.

7L, 114 § 14 D. 30. L. 69 § 3 L. 77 § 27 D. 31. Windscheid § 172a, up. 5.

3'00 3na;euin HempaBpabHaro cyae6maro phmemia cm. Dernburg 1 § 218, 1. Girard,
crp. 310 nmp. 3.

2§4—61.4,17. L. 12§2L. 16 §1 L. 36 L. 44 §1 L. 47 pr. L. 556 D, 10,
2.L.6§8.9L.19§3D.10,3.L. 3C. 3, 37.

3§ 71 4,17. Cf. Ulp. 19, 16. L. 456 D. 2, 14. o
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myi0 CoGCTBEHHOCTh HMPHHO CIOPAMHEMB CTOPOHAM'B, & HE ADYTHMD JAHOAMB L. ITO,
cxBroBaTeapHO, successio— gepaBaTuBHOE mpio6pbrenie mpasa 5.

II. Ilepexods cobecmeensocmu mo 3axony. 10 HemocpexCTBEHHOMY mpex-—
NHCAHII0 3aKOHA COOCTBEHHOCTh IEPEXOXHTH HEOTAa Bh HaKasaHie COOGCTBEHHHKY
(cu. O6m. § 36, I, I). Taks, BBL COGCTBEHHOCTh Ka3HHW NOCTYNAKTH BEMH,.
He oniaveHHHsA nomanHok . Ecam ogmep H3b poxurexeidl BCTYNHTH BO BrOopoi
6paks (parens binubus), To cO6CTBeHHOCTh Ha HMYIMECTBO, NOJYYGHHOE HMB OThb-
nepparo Gpaka, jocraercd Ibramsb ’. YvacTHukb Bb 00melf COGCTBOBHOCTH HA
XOMB MOXETh IOTEpATb CBOKW 4YacTb Bb condominium, ecam Bp Tevenie 4 Mb-
cAnesh He BO3MBCTHTH npEuHTalomedcA Ha ero JON0 YACTH H3XEPKEKD Ha pe-
MOHTHL JOMa, 3aTPaYeHHEHXD COCOGCTBEHHHKOM'b; YTPAHEGHHYIO HMB YacTh pro indi-
viso mpio6pbraers cocoOcTBenHAKD, npom3Bexmilt peMoHTH ®. JlmmO, CAMOYUIpPaBHO
OTHABMEE CBOW Bemb y BJagybBibma, TepAeTh IPaBo COOCTBEHHOCTH HA ITY Belib
BB Noab3y Baaxbaema °.

§ 9. Opnrunapubie cnoco6bl npioGpbrenia co6CTBEHHOCTH. '

I. Occupatio rei nullius. Bemu, ue mwbomia Bb JaHAH# MOMEHTH COG-
CTBEHHHMES, HO CHOCOOHHA OLITH IpPEAMETOMB 4YacTHaro obiajauia (cp. O6m. u.
§ 32, 33), no obmeny mnpasuay xbraiorca COGCTBEHHOCTBIO TOro, KTO NepBHi
okKymmpyers #xb L. 3 pr. D. 41, 1, Gajus 3 cott. Quod enim nullius est, id
ratione naturali occupanti concedltur —Oxkynanieli Ha3sBaeTCA 3dT6AME GO-
saadmmie GeTOIAUNOUL Geus C3 HAMTPENIEMS npuceoums ee cebm. lia ma~
JHYHOCTH 38XBATa HOJNOCTATOYHO HAXOXJEHIA BellH H NONHTKH el 3aBIaxbThb,
HO Tpe0yeTcA AOBeIeHHOE X0 KON 3aBiaaxbmie '.

Orkynanim noxzexars cabayomia semu:

1. Bemn, ne ummwewia ewe cobcmeennuxa. Cwja OTHOCATCA, HAmp.,
MPOXYKTH Mops *, o6pasoBaBmieca BbH Mopb ocrposa®, pbuno#t aexs m T. m.
Copa xe oTHOCATCA OuKiA cHCUBOMHBLA, NMUYDL U Pribu.t. Tlo paMCEOMY npaBy
BCAKiHl, KTO 3aXBaTHTh HIM YObeTh AHKOe XKMBOTHOE XOTA OH Ha wyxol semab,
xBIaeTeH ero CoGCTBEHHEEOMD. PHMIAHG He 3HAJH HCKIIOVETEIBHATO IpaBa OXOTHI,
NPHHAAJIEEAMAr0 TOCYARPCTBY, 3eMiaeBrafibibnaM® RIH HHBIMD JHOAMB. Y HO—
BHXB HapOXOBD 3TO HCKIIOYATEAbHOE NMPABO OXOTH COCTAaBIAETDH O0Iiee MPABHAO;
TOTH, KTO 3aXBAaTHBAETh ZHEOE XEHBOTHOe, He HMBA Ha To mpasa, He xbaaerca
ero coGcrBennakoMb ®. Ilo pEMCKOMY HpaBy COOGCTBEHHHKD 3€MIH, KOHEYHO, MOIb-
BOCIDETHTb AOCTYI'b Ha Hee AJsA OXOTH ® H BB cayvah Hapymemis 3ampera MOMb.

$ Arg. L. 17 D. 41, 3. L. 7 pr. D. 6, 2.
8 Jlpyrie cxyqau nepexoxa co6cTBeHEOCTH 1m0 onpexBiaesim cyaa cuM. y Girard, ctp. 312
Windschewd § 173.
6 Cu. O6w. 9. §3b, I, 1. Noxpo6uocta y Girard crp. 312 mp. 4. Arndts, § 147.
7 Cex. np. § 12, 11, . Her. prMck. mp. § 97, L
8 Bume § 5, IV, 2n 21.
9 O6m. q §55 Im, xomrb Her. puM. mp. § 101 mp. L1,
1Cu. L.5§1 41, 1. Huaxe § 22, IV. Bona fides me TpeGyerca arg. L. 9 § &£
D. 22, 6 Dembur 1%203 up 3. Wmdschetd§ 184 mp. 1.
181.2, 1 1§1D. 41, 2.
212,1. 7§3D. 41 P
2—16[2IL1 1-2. 5 L. 55 D. 41, 1 cf. L. 44 eod.
indscheid § 184 mp. Demburg I § 203 op. 14.

8
&
3
$L.36§ 1 D.41, 1.
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NPEABABHTS HCKB Kb BHHOBHOMY H TPeGoBaTh BO3MBmEHIA YOHTEOBD (CPEACTBOMD
3AMHTH CAYRHIH, BEpoATHO, a. injuriarum m Baaxbapueckie unrepankta) 7. Ilo-
BTOMY (AKTHYOCKH H Y DEMIAHD OXOT& MOria CIYXATH XOXOAOMD 3EMIEGBIA-
ABabua, Bexbacreie wero oma mHOrAa mpuuECAgeTcA lopacTaMu Kb fructus fundi
{cM. O6m. 9. § 31, V).

2. Bemm, oms xomopvurs cobecmeennuxs omxazascs, T.-e. GPOCHED HXB
<b HambpeHieM & yTpaTaTh NMpaBO COGCTBEHHOCTH,—Tres derelictae—rakme mopre-
KATh OKKynanims, .

Bv cmny cunenmiaasHaro NMOCTAHOBAEHIA PHMCKAXH HMOODATOPOBh XDHCTiaR-
CKO# 3MoXH MOEHO Gbl10 Takke cxbIaThCH COGCTBEHHEKOMD MOAJNGKAMAr0 Se-
MeJBHOM Y HAJOry YYacTEd, OTh KOTOparo COOGCTBEHHHKD He OTKA3aJCH, & KOTO-
pu# OHB TOALKO OCTABEABL 663b 06paGOTEW; AAA STOTO HYEHO GHIO MPHCTYNHTH
¥b ero o6paborkb. IlokuayBmilt yuacTOK® COGCTBOHHEKD COXPaHAXD Bb TOUGHi®
IBYXs XbTH mpaBO BHHAHKAINiH, HO 6HAB 0043aHD IPH ITOMB BO3MBCTHTH OKKY-
TIAHTY H3JIEepEKA Ha o6padoTky °.

Ecau Bemp ne GpomeHa COGCTBOHHHEOMD OKOHYATENbHO, 3 TOABEO nome-
pAana, T0O Haxoxumkb ed (T.-e. JHNO, Koropoe 3amBrHio ® B3A10 ee) He xB-
JaeTca eA COOCTBEHHWKOMDB; IDHCBOHBAA €e¢ HIH OTYYEAAA, OHb COBepmMAaeTh
furtum 1°. Ecan maxoaumes Hambpenb BepHYTh Bemp ed COGCTBEHHEEY, TO OHB
pa3cMaTpHBaeTCA, KaKbh negotiorum gestor, ¢b NPABAMH H OGASAHHOCTAMHE T8~
K0BOTO !1; mo3TOMy OHB MOKETH BHTPE6OBATh OTh XQ3AHHA BEME PACXOAH, 38~
TpaueHHHe HMB Ha XDaHEHie BemH H Ha PO3HCEanie xosgwna. Oco6aro Bo3Ha-
rpaxkjedis 3a HaXOJKy DHMCKOE NpPaBO He YCTaHOBIAXO '3,

3. Oekynani nogJexaTh N0 DHMCKOMY NPaBY TakEe 6ewud 6pai06s; oxb
cuntalores 6e3xosafimnmm 1. 3emMisd, 3axBaueHHad y Bparosb, Xbiaerca ager
publicus ¢,

4. Oco6us moXOXEHiA YCTAHOBIGHH OTHOCHTEIBHO ¥4ada—thesaurus. Takn
HA3HBAETCH COKPHTOE EMYMECTBO, COOCTBOHHHKD KOEro 3a& AABHOCTHI) BPOMEHH
posnckanb OuTh He Moxerh. L. 31 § 1 D. 41, 1. Paulus 31 ed. Thesaurus
est vetus quaedam depositio pecuniae, cujus non extat memoria, ut jam do-
minum non habeat. Muorie yYeHHe COMOCTABIAIOTH, HaXOARY KJajga Cb OCCUDa-
tio rei nullius !3. Ho aTo menpaBEIbHO: HaXOAKA KJIafa —HHCTHTYTD Sui generis,
BO MHOroMb oTamuaomifica orb 3axsata Gesxosafimnxtp semeif !, IIo dpesne-
DUMCKOMY 6033p1HII0 Kialb, NOBHIAMOMY, CYHTAICA 3a Accessio Kb 3eMeJbHOMY
YIaCTKy H NpHHALAEEAIDb COGCTBOHHEKY nocabxudaro V7. lumo, Hamexpmee Kaagb,

7Cp. L. 3§ 2D. 43, 17 Dernburg 1 %203 op. 11. Girard crp. 314 mp. 3.
88§47.481. 2, 1. L. 9 § 8 D. 41, 1. D. 41, 7. Girard crp. 314 mp. 8. Dernburg I

11, 59 (58) Windschetd § 174 np. 5. Vangerow I § 313. Xeocmoss, Her.
np. 10.
L.67D.6,1.L.43§7D.47, 2Cf. L. 9 §8D. 41, 1.
1 § 206. 5. Windscheid § 184 np. 7.

181, 43 § 9 D. 47, 2. Uro abaars cb HaX0IkoH, 6CiH X0348HD ed He MOXeTs GHTH
orucraus? Windscheid § 184 mp. 7.

Bg171.2,1 L.5§7L.5§1D. 41 1. .

WL, 20§ 1 D. 49, 15. Hoxpo6uocra 060 BceMs aToMD y Girard ctp. 314, Ferrint § 278.

18 Cu. manp. Windscheid § 184.

16 3ro —sosspbuie Jepnbypma (Pand. 1. § 206). Cu. Tarke Girard crp. 314 ca. Fer-
ring c’r% 359 mp. 1, erp. 362 mp. 1. Cp. Costa, Corso di storia II ctp. 50 ca.

L.8§3 D. 41, 2. Plautus, Trinummus, I, 2, 104 sqq.
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HHYEro He IOXyYalo. OTH HOpMH Onan E3MbHeHH mMO. Adpianoms, koTopLii
CTPEMHACHA COTJACHTb MHTEpECH HaXol4yHKa H 3emaeBiagbabma '®. Kiaaxs mo ero
3aKOHY ABIHTCA NOUOZAMP MEXAY HAXOJUYHKOMB H 3emaeBiapbanuems. Ecan #e
HAXOXYUKD YMHIINGHHO HCKaJNDb KIaxb Ha vuymoll 3eMaB, To Bech Kiagb ao-
craerca 3emaeBaaxbapmy 0.

3emaenaxbiend craHoBATCA COGCTBEHHHKOMD cCBoe#f wacrH, KoTOpas HpoO-—
JOAKAETh OHTH XJA HEr0 COCTaBHOKW YacThl0 (accessio) 3eMeabHaro yvacrka Y.
Haxogumedb &e HOAY4aeTb COOCTBEHHOCTh Ha EDYIYi0 HOJOBAHY BB Harpaly 3a
T0, YTO BEPHYAb OOMECTBY YTpauyeHHYW IBHHOCTH; HO3TOMY MHOJOBHHY KJIa1a
NOAYYaeTh TOTH, KTO OTKPHIDB KJIalb, B He TOTh, KTO HOCIB OTKpHTiA mepBuil
OEKymEpoBaIb ero ’!. —AHajormuyHeld npaBula npawbasiorca BbH ToMb caydak,
ecad EIajb Haitnews Bb aBumuMOH Bemm 22,

II. Specificatio. ITaMs EMEeHEMb HA3HBAETCA TaKad nepepaboTKa MaTepiaaa,
perbacreie xoTopo# Bo3HHEaETL H06aA 6ewsd. Bb KaKAXD CIyYadgXb MOKHO CKa-
3aTh, YTO mepepafoTka InpHBeJa Kb co3zaHil HoBO#d Bemu,—pToro 3apanbe
ToYHO onpexbamTs Heab3d. PhmawTh Bb KaXIOMD AaHHOMB cayiab Bo3apbuia,
cymecTByiomia Bb o6oporh *3. HMcrounnkn yka3siBaioTh, uTo cnenuduxanied Gy-
IeTh, Hamp., COOpYEeHie kopabad mIm Me6elH H3b JOCOKH, H3TOTOBJIEHie Ba3hk
H3b MACCH MeTadJa # T. n. M; me 6yierp cnemudukaniei oxpain@Bamie Bemwd,
06GMOIOTh 36peHb H3b KOJIOCHEBD ¥

Kakin mocabacrsia BO3HEKAIOTD, ecan cnendHKANIA MOLBEPreA YYHCOU MaA—
mepiars, T.-e. KTO 6yieTh COGCTBEHHAKOMB BemH, cXbiauHo# H3B 4yKOrO Ma-
TepiaJa: x03AHHD Martepiada mim coenudaxarops? llo moBoxy aroro Boumpoca
MOE]LY KJIACCHYECKHMHA IODHCTAMH CYIECTBOBaJ'b CHODPSH %%: calpHiaHON TrIaBHOE
3HayeHie NpHAaBANH MaTepiu, a He ¢opmb, ® coGcTBEeHHOCTP Ha HOBYK Bellb
OCTaBIAAH 33 COGCTBEHHHKOMD MaTepiaja; NPOKYJEAHIH CYATAIM COGCTBEHHHKOMD
HOBOH Bem® edA H3roTOBATENA. Pa3Horiacie MeXJy MIKOJaMH IOPHCTOBD 00B-
dcugerca ThMB, 4TO NPOEKYAEAHUH HAXOAHJACH INOXD BIiAHIEMD HATYPB-PHIO-
copcraxt yuenit Apmcroresd m ero mocabposaTenei, a caGEHiaHOH OUHPAJHCH
Ha y9eHiA CTOMKOBD 7.

Bt tocmunianoeoms mpapb camkniommpoBao cpezmee phmemie **—media
sententia: HOBad Bemp DPHHAANGRHTH XO3AHHY MaTepiada, €CIH OHA MOXETH
GuTh mpeBpameHa Bb Hpexsill BEA® (TakoBH, Hamp., Bch Meraanmyeckis u3xb-
Xifg); OHA NPHHALIEXRHTH CHeNEPAKATODY, €CIH He MOXEETb OHTb NDHBEACHA Bb
npexnuifi Buxs. Hakomenn, ecliE yacrh Marepiava mpEEajplexata CIeNHE(HKATODY ,
TO HOBaf Bempb BO BCAKOMDB cXydal xbaaerca ero coGcrBeHHOCTHIO 2°.
—e

8§391 2 1.

9L 1§1C. 10, 15.- O kxax}, ualizennons B locus sacer mam religiosus § 39 1.
2,1 cp. c» L. 8 § 10D. 49, 14. Cu. Girard crp. 315 up. 5. Dernburg I § 2%6 up. 11.

20 Arg. § 39 L. cit. L. 63 D. 41, 1. L. 3 § 10 D. 49, 14. Dernburg 1 § 206 up. 5.

2 Arg. § 39 [ cit. L. 31 § 1 D. 41, 1. L. 63 § 1 D. eod. Dernburg I § 206 np. 7.

2 L. 67 D. 6, 1. Dernburg 1 § 206 np. 10. Windschetd § 184 np. 11. O6p obuuah
$apMBaTh KI8AH BB ApesmoCTHE cM. Seeck, Gesch. d. Unterg. d. ant. Welt, . II, erp. 201.

2 Windschetd § 184 mp. 4a.

82512 1,

51 26§2D.41,1L.9§1 eod.—L. 7§ 7in. f. D.41,1.Cp.§ 25 L. 2, 1. Dern--
burg lé 204, uop. 6.

Gai 2, 79

27 Cu. Sokolowski Die Philosophie im Privatrecht, 1 § 4.

8 82BI21. L.‘l2§l1_L. 24 D. 41, 1. L. 5§1D. 6, 1.

M §251. 2 1. Windscheid § 187 up. 4. O6n ocHoBamiR BCBXD STHXL HOPMB CM.
Ferrini § 283. Windscheid § 187 np. 2 Costa, 11, ctp. 52 ca.




Hbxkoropaie coBpeMeHEHEe H3cxBroBaTea® BHOCATDH eme OXHO OrpaHEYeHie:
OHH NOJAraioTh, 9TO CHENEPHKATOPD MOrb cibaaTecsA cOGCTBEHHHKOM® JHMb NMDH
bona fides ¢b ero cTropoHH, T.-6. KOTAa OHBH HE 3HaXb, YTO0 MaTepialb, H3B
KOTOparo OHb IOTOBHTH Bemb, 4yxoff. I'JaBHEIMB OCHOBaHiOM® AJA aTOro MEBHIA
CIVEHTP TO OOGCTOATEJBCTBO, 4YTO Bb cayyab Kpaxm Martepiala HCTOYHHKE
AaloTh ero xosamuy condictio furtiva (cm. O6m. 4. § 15, IV), npeaMeToMs Ko-
Topoif ABAderca Bosmbmenie crommocTH camoff BHOBb cibaamHOE Bemm, a He
oxmoro Toabko Marepiaxa (L. 52 § 14 D. 47, 2); a takb Kaks condictio furtiva
aaerca Jammb co6erBesnmry (L. 1 D. 13, 1), TO m3B 5TOre 3aKAOYAlOTh, YTO
Bb cayyal Rpamrm Marepiadope mnotepmbBwif u mocab Axb cuenmdukanim Bo-
POMB OCTaercs cOGCTBEHHHKOMD HOBOH Bemiu %°.

Hbxoropre nymaors, smpouems, uto m JoGpocopberunli cmemmdprraTops
I01KeRD OHLIB 603Marpadumd TO3AUHA Mamepiasa Bb paswbpaxb cBoero o06o-
ramenia (condictio sine causa) *'.

§ 10. Opurnnapubie cnoco6bl npio6pbrenia (mpoxonxenie).

II. IIpio6promenie naodoss. Usw obmeit gacrd (§31, V) MH yXe 3HaeMD,
4TO NJIOJaMH Ha3bBaloTcd Th Bemy, KOTOPHIA INepiojMYecKH NOAY4AlTCA H3ID
Ipyro#t Bemnm Bcxbicrie ea xosaficTBenno#t skcmiaoaTaniE, ® YTO NIOAH X0 HXB
orabaeHid CUATAIOTCA COCTABEHIMHA YaCTAMH NpOHSBOZamed Bemu H TOILKO CB
MoMeHTa oTabaenia o6pamaioTcd BH caMoCTOATeNbHHA Bemp. CIpaluuBaeTCA:
KaKia JHONa ¥ BB Kaxkoff MOMEHT® MOJYYaloTh IpaBo COGCTBEHHOCTH Ha oribien-
HHe OTb TIaBHO# Bem@ mIOAH?

a) Cob6cmeennuxs npousBoameft Bemum (MH EMBeMD BB BHAY, TMABHHEIMB
o6pa3oMb, 3eMeJbHHE YYacTKH; TO, 9TO CKa3aHO O HAXH, mpuMBHAerca E Kb
IPYrHEMD BemaMmb, OPHHOCAIMMD NIOAH) Opio6pbraers npaBo COGCTBEHHOCTH HA
IJIOKH Ch CAMAro MOMEHTa HXDb OMOMAeHIA, Iake ecad OH OHDL He BAaxBab
YYaCTKOMD, H IIOAH 3aXBaTHIB KTO-IHG0 JpYrod, HEyNPABOMOYEHHHA Kb HOXY-
YeHil0 mpaBa COOCTBEHHOCTH Ha IIOAM (Hamp., malae fidei possessor yuacrka)!.

b) Taxoe xe npaBo mmbern amgbumesma 2.

¢) Ysygpyxmyaps upiobphraers npaBo COGCTBEHHOCTH Ha IIOLH He Cb
MOMEHT& HXDB OTAbJeHid, a Cb MOMEHTa 3aesadnniA umu (perceptio) ®. Ilpm
3TOMD He Tpe6yerca, uTOGH perceptio coBepmmrach mo Boaxb coGCTBEHBAKA: eCau
€OOCTBEHHHK's 3aUpeTHIb y3yppykTyapy mepuenniio, a ova Thub He Membe Gnua
COBEpImeHa, NpaBo COGCTBEHHOCTH Bce-ke Mpio6pbraercd y3y(pyKTyapoMs.

d) Bt mHOMB mONOEeHIH HAXOXATCA JHNA, KOTODHA NOJBIYIOTCA YYREMB
yYacTEOMD He Bb CHIY Bemuaro, a o6asamesscmeennaio mpasa, HanpaMbps,
AaEEMaTens. OHE npio6pbraloTs mpaBo COGCTBEHHOCTH HA HIOAH KaKb-OH BB

. % Cum. tauxe L. 12 § 3 D. 10, 4. L. 4 § 20 D. 41, 3. Dernburg. 1 § 204 nmp. 10.
Windscheid § 187 np. 3. Girard, crp. 316 up. 5. Ferrini, crp. 368 mp. 2.

3t Dernburg 1 ? 204 mp. 11. Windscheid § 187 np. Gerard, crp. 317.

'L 25pr. §1D. 22, 1 L. 2. 6D. 41,1 L.5§2D.6,1. §191. 2, 1. Bs
pycck. xBT. cM. Kpemsess, Cenapanis, kakb cmoco6s mnpio6pBresia maoxosr 1868 'r. Ilempa-
acuyxii. IpaBo 106Bocon'hcmaro BaagBasna ma xoxoaw, msx. 2, 1902 r.

21,.2§1D. 22 1.

$L.2§1D.22,1 L.12§5D. 7, 1. L.13D. 7,4.§3612,1.—0 upruzoxh ors
ckora cM. L. 28 pr. D. 22, 1 § 37 [. 2, 1 & kb gromy, ¢b oamoli cropoun Dernburg, I,
%205, np. 6, cb xpyrofi —Arndts, § 156, np. 1. Windscheid, § 186, np. 5. O. L. 69 n 70.

. 7, 1 cM. Girard, crp. 363, mp. 2.
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cany lraditio mocaBiHEXD €O CTOPOHH COGCTBEHHHKA, T.-€. KOTAa COBEPMAlOTH
perceptio mI0XOBB M0 €10 604m. EciE COGCTBEHHAED 3eMAH BONPEKH COXEPEAHII0
APEHXHATO XOTOBOPa 3alpeTHT® aPeHAATOpPY CHEMATH IIOAN, TO OHB O0TBEYaeTH
10 XOTOBOPY 38 HAHECEHHHE THMB YOHITKH, HO apeHiaTOPb, CHABD HIOKH BO-
npeKr 3anpery coOCTBeHHHEA, He Xbaaerca mXb COGCTBEHHHEOMT *.

‘e) Hakomenn, mpaBo Ha mnuoan mwbBers do6pocosmwemuoiii eradmwaeys
uyysxoro yuacrea (bonae fidei possessor). Bompoch 0 KOHCTPYKNiE ero mpasa Ha
MAOXH OYEeHb CUODPEHb. J3aTPYAHEHI® COCTOMTh Bb CIBAYOIEMB: MH HAXOXHMB
Bb HCTOYHHEAX® MOJOKEHie, corJacHo KotropoMy bonae fidei possessor® cramo-
BHTCA COGCTBEHHHEOM® IIOXOBH Ch MOMEHTA HXB omdmaenia . Cb xpyrod cro-
POHH, HCTOYHHKEH YKa3hBAalOTh, YTO €CHH INPHHOCAMAA NIOXH Bemb BAHAHIH-
pyerca y Hero, TO OHb 00A3amb BHXaTh Hcrny BMBerB ¢b Bempio Beh orTnh-
IeHHHE, HO euie HEe NOMPEGAEHHbIE UMS 00 HAUALE NPOYECCa NA00v: (fructus
extantes) . Ecam 6n Hawaxo coGcrBeHHOCTH JxoGpocopBerHaro Biaxbasma Ha
mI0XH OBL10 NmpoBefeHo BNOJRE mocrbroBatensHo, TO OHB He 00A3aHB OH GHAB
BHaBaTh BAHIHKAHTY HHKAKHXD ILIOXOBb. J3aTpyAHeHie yBeamudsaercd TBMB,
9TO HHOIXA 3TH JBa NOXOEEHIA coeguEsiorca BMBerb TakEm®m o6pasoMs: ,bonae
fidei possessor mpio6pbraers co6crBeHHOCT Ha cOGpaHHEe DJIOAN naturali ra-
tione (pro cultura et cura), a moToMy: eciEm y Hero 3arbmb BEHHAHDHEpYeTCA
y9aCTOKD ero CcOGCTBEHHHKOMB, TO OHB He NONKEHb BHIAABATh MNOTpeGIeHHEE
yae mrogu® (§ 35 L. 2, I). U3p nepsaro mno’xoxeHia cxbayeTrb He 3TOTh BHI-
BOXb, a Gonrbe mmpoxi#f: b. f. possessor, Kakb coGCTBeHHHKD OTXBICRHHXH IO~
J0Bb, He NONXEHD OHW OLLI® BHJIABATH BHHIHEAHTY HHKAKHXD IIOXOBD °.

IV. IIpio6promenie mo Geperosomy npasy °. Flumina publica He croATsh HE
Bb 9beit yacTHo#l coGcrBeHHOCTH; HO Gepera HX'b MOTYTDH GHTH HPEIMETOMB YacT-
Haro o6xajamis. Bepera pbkr wmawbusorca ors Hamopa Boau. Otciopa BHTe-
Kaerb HbBCKOXBKO cmocoGosb mpioGpbrenia co6CTBEHHOCTH.

a) Alveus mutatus. Ecam flumen publicum wbuserp Tevenie, To BHOBB
3amATOe pycao rbaaerca res nullius (O6m. u. § 33 np. 20); moEmHyTOE® Ee€
pycao xbamrca Mexxy npHOpemHnME BaaxBabmamu '°.

b) Insula in flumine nata. Ecam b flumen publicum BOSHHE® OCTPOBB,
TO OHb TaKEe NepeXOZHTh Kb npa6pexnnMb BiaxBismams !'. I'panmnsr ompexb-
JAAIOTCA TAKBL: MOCPeXH DPBKH MPOBOAHTCA JHHIA NapadleabHo GeperaMsb; Kb orof
grmin ONYCEAIOTCA NEPUOHIEEYIAPH OTH TOUEKD CONPHKOCHOBEHiA YYaCTKOBD HA

epery 12,

U1.62(1)§8D.47, 2 L. 4§1D. 12, 1.

B Possessio ad usucapionem me tpeGyerca L. 48 pr. § 1 D. 41, 1, uo bona fldes
111,0"2?§612n]5 HaiEmo BB MOMeuTb OTABrenia mioxoss. L. 48 § 1 D. 41, 1; cp. Bupouens.

. .22, 1.

6L.48 pr. D. 41,1. L. 25§1D. 22,1 L. 4 §19 D. 41, 3. L. 48 § 5 D. 47,
2.L.1§2D.20,1.§3 1712, 1.

7L.22C. 3,32.§351. 2, 1.

8 OM. 00% aToMB BB pyc. xAT. [Tempancuyxtii. Ilpasa x06pocosbcruaro BaazBisua ma
Zoxoxd, usx. 2. 1902 r. Ero wmbnie mparumaers Dernburg, 1, § 205. Cp. Windscherd, § 186,
up. 12. Arndts, § 156, np. 3. Ferrini § 289. Costa, 11 Tp. 64 ca.

9 Cu. B pyc. xar, Fowxesuvs. Vuenia Ilasxexrs o HaMwBB, popEi. mpEpors pycaa
ny6x. pbkb, 06p ocTpoBaX® BH Ny63. pBKaxs BOSHHKAWMEXD, H COYHHEHIA DHMCKAXD 3eMXe-
mBposb, 1895—1897 r.
06§231.2,1.L.30§1L. 56§1 D, 41, 1.

D 431;2, 221.2,1. L. 7§3D. 41, 1. L. 29, 30 pr. §2 L. 65§ 1 D.eod L. 1§ 6
. 43, 12.
12 TloapoGuocTh cu. y Windscheid, § 185, np. 1. Cp. Dernburg, § 207, up. 11.
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¢) Awulsio. EcIH 0T> OXHOrO yYacTKa OTOPBaHA 4YacTh 3eMIH H NpuGHTA
TeyeHieMb Kb JAPYroMy, To, KOTAa OHA OPOYHO NPHKPBOHETCA (KOPHAMH A6pEBbEBDH
Bb 0COGEHHOCTH) Kb 3TOMY BTOPOMY YYacCTKY, OHA NOPeCTaeTh OHTH CaMOCTOA-
TeAbHOH Bempl0 H NOCTyNaeTh, Kakb accessio (cM. O6m. u. § 30, II), BB co6-
CTBEHHOCTh TOTO IHNA, KOTOPOMY IPHHAJJOKHTD 9TOTH YYaCTOKB 3.

d) Alluvio. IlocreneEEn# HAMHBD 36MAH Kb UDHODEEHOMY YYacTEy Xb-

JaeTcd COGCTBEHHOCTBI0O 06aajaTteas nocabamaro i,

Bb nocabamnxb xByXb cayuaaxs mmberca npioGpBresie myreM® accessio:
BHOBb Npio6pbraeMas 3eMid pascMATpHBaETCA He KaKb CaAMOCTOATEAbHAHA BeMb,
a4 KaKb COCTaBHAA 9YaCTh TOTO YYACTKAa 36MJH, Kb KOTOPOMY OHA NPHCOCZHHAETCH.
IloaroMy ma Hee pacmpocTpansioorca Bek Th 0pEAMYECKIA OTHOMEHid, KOTOPHA
OnIA yCTaHOBIEHH MO OTHOIEHI Kb CTApPOMY YYacTKY (Hamp. ysyppykrs). Ilpa
insula in flumine nata m alveus mutatus, HAmpOTEBH, NPHOpPEXHHE BAAABABI
npio6pbraloTh BB COGCTBEHHOCTh HOBhE, CAMOCTOATENbHHE YYaCTEH 3eMIH 'S,

V. Coedunenie eweti. BosMoxHo cOoepuHeHie ABHXAMON Bemu Ch HEJBH

&uMof mam aBumEMOE Cb ABEEEMOR.

A. Coenxmuenie dsugcumodi eewyu cs nedeudscumoti mmberca b crbayo-

AXD CIYYAAXD:

a) Avulsio u alluvio, ToabKO 9TO pascMoTpBHEHSA ¢b Apyro# Touxm sphbmia.
B) Plantatio u satio. Eciu uro-1m60 mOCBAHO WIH NOCAXEHO HA YyKOH
3eMal, TO pacTeHiA CTAHOBATCA COCTABHOR YacThI0 3eMIH H, KaKb accessiones
(O6m. wacrp § 30, II), nocrynawors BB CoGCTBeHHOCTH 3eMaeBiaxbavna, upm-
TOMDb chMena—co BpeMenH mochBa, a CaXeHNBI—CO BPeMeHH ykopeHeHia (radi-
ces agere) 8. Ilo orabaenim pacTewia OTH 3eMIW OHO HPOAOAEAETH OCTABATHCA
COGCTBOHHOCTBI0 HOBaro coGcTBeHHmKa: ,nam credibile est alio terrae alimento
aliam factam (arborem)“ (L. 26 § 1 D. 41, 1. Paulus 14 Sab.).
Y) Inaedificatio. Ecam Ha 3eMaB BHCTpOeH® JOMB H3B YYKOro MarTepiasa,
" TO 3TOTH AOMB, Kakb I'bioe, mpE3maeTcd 3a 9acTh SeMJH, & HE CAMOCTOATEldb-
noft semplo—superficies solo cedit, # mocrymaers, Bb KadectBh accessio, BB
co6ersenHocTs 3emieBrarbisna '’. Ho, Takp Kakb MarTepiadb, H3b KOTOparo no-
CTpOeHds JoMB, He MBHAers cBoedl cyGcramninm, m He HpejicTaBagercA HeoTAbuu-
MEIMB, TO (COrAacHO OGMEM HOJOKEHiAMDb, YCTaHOBAGHHHMD BB § 30, 1I O6m.
9acTH) COGCTBEHHOCTh HA MAaTepialh He NPEKPamaeTcd OKOHYATEJbHO H MOXEETH
DpPOSABHTLCA NPAKTAYECKH 1O PAa3pYMeEHiH KOMa: TOTA2 COOCTBEHHHEY MaTepiada

paspbmaerca BHHZHDEPOBATH ero !8,

TpeGosath pa3pymenia 3jaHiad CcOGCTBeHHMED MaTepiada He MOXETDH; B3a~
MBEB 9TOr0 OHB MOXET®H IpEeXBABHTH OCOGHH 00A3aTeabCTBEHHLE HCKEB—actio
de tigno jumelo o Bo3wBmeHin emy aBo#ino#t mbHN MaTepianoBb, yIOTpeHIEHHHXD
Ha mocrpoliky Ee no ero Boxb, yke moka szamie cromrdb !°. Ecam semaeniapb-

.2, 1.L.7§2D. 41, 1.
.2, 1.L.78§1D.41,1. L. 1C. 7, 41.
L.7§13L.9
. L. 41, § 1. D.
C. 3, 32
2

I 2,1

.41, 1. L. 2

B L.7§2D. 4,
HOCHTCA H KB

seman L. 2 C. 3, 32; cp.

scheid, § 188, mp. 1. I?ernburg I,§ 208, np 4

¥ Dig. 47, 3. L. 7§ 10

§ 188, np. 16 Dernburg I, § 208, np. 6.

L.
pr. L. 26 § 1 D. 41, 1. L. 11 C. 3, 32.
44,7.L.98, § 8. D. 46, 3. L. 2.

.23§7D.6, 1. L. 59 eod. L. 7§ 10 D. 41, 1. 910 or-
caydaw mocTpoikH 10Ma H3b cBOAX® MaaepiaxoBb malae f. possessor’ows wyxoH
BnpoueMs, L. 7§ 12 D. 41, 1, §30 12, 1 7 g1 sroMy Wind-

. 43, 18.

.41, 1. L. 6 D. 10, 4.—L. 63 D. 24, 1. Windscheid.
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Jelb, CTPOA AOMD H3B YYEHXD MarepiadoBb, ibicroBaas bona fide, To, ynia-
THBD N0 3TOMY 06A33TEABCTBEHHOMY HCKY, OHB OKOHYAT@JIbHO CTAHOBHTCA COO-
CTBEHHHKOM® MaTepiala H He JOXKEHD BO3BDPATHTh €ro jaie IO pa3pymeHin
mocTpoiku 9.

Ecan coezmuenie Bemefl nmpednpumamo camums cOGCMEEHHUKOMS NPUCOE-
ounAemol O0sudcumo eewu BbH HaMBpeHim 0TKA3aTHCA OTH NpaBa COOCTBEH-
HOCTH Ha Hee, TO COOCTBOHHOCTh IEPEXOAHTH OKOHYATENbHO Kb COGCTBEHHHKY
HEeJXBHXKHAMOCTH 2!,

B. Coedunenie Oeuncumvirs eeweti cz Oeuocumvimu. TYTh, COIIACHO
TOMY Xe oOmeMy npmanuny (ykasauuoMy Bb § 30, II OGm. 9.) BO3MOKHH B3
caydad.

a) IlpHcoeamHUBIIAACA BeIlb He MOXNCEmMS Goumd Goame omomaena u Bo3-
BpalleHa Bb NpexHee cocrodnie. Bp Tarom® cayua’s o6pasopasmeeca mbJaoe HIn
NOCTYNaeTh 0 COOCTBEHHOCTh COGCTBEHHUKA 14A6HOU BOILIH, €CIH OJHA H3Db COOAH-
HEHHH XD BemeHd MOoEeTh OGHTH NPH3HAHA TJIABHO; HJAM k€ HOBaA Bemb NOCTY-
naetb BB 06wyto cobemeennocms (condominium) co6CTBEHHHKOBD COEIHHHBIIAXCH
pemeit 2.

Ec.nu, oaHako, cMbmaHH cuimyvia mmwaa (sanpembpb, ABB Kyud sepHoO-
Boro xa1B6a), TO, X0TA OH y&e HEBO3MOXHO OBLIO OTIHYATL BB 00meil Maceh, uTo
NpEHAJIEEMTD PA3HHIMD JHNAMD, COCOGCTBEHHOCTD BCe-Ke He BO3HHKAETH, HO KaK-
Zuil B3 cOOCTBEHHUKOBD HMbBeTh MpaBo COGCTBEHHOCTH HA TO KOJHYECTBO, KOTOpOE
coorBbreTByeTs mocrynupuei ¢b ero cropous B o6mee mbaoe maceh. Kakb Bia-
xbaens, oHb MOkeTh BAABJAETL 3TO KOAHYECTBO; YTPAaTHBhL BiapbHie, OHD MO-
XeTh ero BHHIMOEPOBATH 23,

) Coenmnenyrs ApYrh Cb ADYIOMB Belu MOwyms 6vims pazomaenvt H
BO3BpAIeHH Bb NpexHiii BEAB. Bb TakoMb cayuah, ecam HE ojHa u3bL BemeH
He Moxcems Obimd MPu3HAMA MA6HOU, TO HXS COeIHHEHie He BIifdeTh Ha Ipaso
cobcTBeHHOCTH Ha HuXD . Ecam ke o0na 433 eeweli—uasnas, To, MOKa Coe-
luHeHie MPOAOJEAETCA, IPHCOGIHHEBIIAACA BEMb TEPAETDH CAMOCTOATEJNbHO® 3HA~
yeHie W, KaEb COCTaBHaA YacTh BemH, NPHHANIEKHTH COGCTBOHHHKY raaBHOMK
pemy %, Ho mpexui#t co6crBenHEED aToff mpryaTovHOH Bemwu, eCIE TOJABKO OHB
He COBEpINHIb caMb NpHcoelmHeHia donandi animo %%, MoxeTh TpeGoBaTh OM-
omaenin eewju nyrems actio ad exhibendum, u mo orybuaerim BUHIHDMDOBATH
ee *7; 1paBoO COGCTBEHHOCTH €ro, CcIbIOBATEABHO, HE YTPAUHBAETCA: OHO npos-
BaseTcd Bb rei vindicatio, KoTopas Momers OMTh BYHHEHa 00 IpeBpaIEHiE
YaCTH BHOBb Bb CaMOCTOATEJIbHYIO Bemlb.

Kakaa Bemp riaBHasg W Kakasd NpHIATOYHAA—3TO pBimaerca Bb KaxAOMB
orababHoMB cayyaB mo Bos3phHiAMB oGopora 8. IOcrasiadd JaeTh MOJOEATE1b-
HHA OpeAlHCaHis JdlIb IO OXHOMY BOIpPOCY: €CIH Ha 4yXKOMB Marepianb Hapu-

208291 2,1. L. 2D. 47, 3.

¢t L. 2pr. C.3,32. L. 39 pr. D. 6, 1 ¢f. L L. 14 D. 39, 5 § 30 1. 2,
g ;L.3§2L45§1L236506,1 7pr§2D4ll§27I2lL.
78§9D. 41, 1.
T owmgogl 2 I.L.5prD 6, 1. Dernburg,l§2]0

2‘L.l2§lD.41,]. 5§1D61 27§2D411

25 L. 28 2.5D.6,1L 6 pr L2¢pr.L 41, 1.

% Windscheid, § 189 np. 5.

27 L.23§5D.6,1.L.6.7§12D. 10, 4

B 1. 29.1D.34,2.L.9?1L 26rD41 .L.23§3D.6,1. L. 19§13—
16. 2L 620 D. 34, 2. Windscheid, § 189, up. 6. Arndts, §152 op. 3. Dernburg I, § 209,
np.
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COBaHA Kapmuna \pictura), TO raaBHO# BeINBI0 CYATAETCA KHBOLNHCH, & HOJOTHO
HIH JOCKa—INpHIATOYHOH "% ecim-me wuUCNUCAHA YYHCAR TAPMIA HIR NEPLa-
Mewms— seriptura, TO BOHPOCH pbmmaercsa BL IPOTHBOMOJOEHOMD CMHCIB (xo'm
Obl OykBH OhIH 3010THWA, OHB COCTABIAITH TONBKO YacTh XapTid) *°.

Ecar coeamHenie cocromTs BB H3roTOBJIenim HOBOH Bemd, TO er.no p'kmae'rca
o HopMaMB O specificatio.

Ecan coeaunenie coBepmmiIochk C€h coaciA 060Uxs COGCMEEHNUKOGS, TO
Ha nbaoe BOSHAKaETH COCOOGCTBEHHOCTH IO 10roBOpy 1.

Ecan xro-au6o cubmaers vuyxia Monemdt (IeHLIH) CO CBOHMH, TO OHB
CTaHOBHTCA COOGCTBCHHHKOMD NpHMBMIAHHHXD 9yxAXD> MOneTdb 31

C. Bp cayuad coonmdenia Bemeil (Kakh JABHAXUMHXD MERLY COGOW,
TaKb H JIBHFHEMHXD Cb HEIBHXAMHMH), KOTI& OHO BJIeYeThb 3a €060k IOTEPIO
npaBa COGCTBEHHOCTH AJ: ORHOrO JHNA, AHNO, npioGpbranmee 3To npaso, 60Jb-
me YacTbio, 0613aHO 603HaAIPaAduUMd MO0, KMO Ympamuas npaeo. Paswbps
BO3HATPAKJCHIA pasamyemrs: Bb caydyab geiuxra (Haup. Epakd MaTepiaJoBb
AAA MOCTPOHKE AoMa) MPEMBHAOTCA AGIMKTHME HCKH (T.-e. MO&CTH OWTh MOTpe-
6oBano noanoe BoaMbmenie yOvimK06s); UPE OTCYTCTBiH IEAHKTa BO3BPATY MOX-
JeRHTDH 1104y4€HHO® BCIBACTBie TMepexoia NpaBa COGCTBEHHOCTH 00Otawenie Ha
uyyxolf cuers 3. Ecam conpmuenie Bemeil cxbaano Thmb aunmons, KoTopoe Beaba-
CTBie STOT0 YTPATHIO COGCTBEHHOCTb, NPHTOMb 10 3a0Jyixieuilo, Takb Kakb OHO
XyMaJo, YTO COeAHHAETH CBOH BemH, TO 3T0 Julo MMbers TOabkKo exceptio paf
BOSBpaTa 3aTpaThb 3* NpOTHBH HCKa 00> HCTpeGoBaHiE y Hero Bemd. CaMOCTOATOMdb-
Haro Hcka ¥ o BosBparh 3arpayeHusixb 106pocoBBeTHHMD BiagbiabueMs H3lep-
EOKD Ha 4yKyl Bempb He jpaerca (cM. o0b aToMb HEEE § 13, I, 3).

§ 11. OpurunapHoie cnocobbi npio6pbrenia (mpoporxemie).

V1. Ilpio6promenie cobcmeennocmu mo 0asHocmu 64adnwHiA. Panbme
y&e Onim ykaszaHwm Th cooGpaxeHid, Ha KOTOPHXDb HOKOHTCA KABHOCTH BOOGIN®
(O6m. wacts § 52). OtH coofpaxenia HaxoxaTb ce6b nmpumbmenie m BB yueHim
o cnocob6axb npio6pbrenia cobcrsennocrd !. CoGersennocth npio6pbraerca Gaa-
rojapda TOMY, 49TO IHNO OpoBiaxbao uyxoil Bewbio BB Tedenie onpexbaennaro
BPEMOHH K IPH HaauYHOCTH onpeprbiaeHHux® ycaosi, u ar0 npioGpbrenie, ocuo-
Boit koToparo sBajercA BaaxbHie BB TeueHio YCTaHOBIGHHATO CPOKA, HAILIBACTCA
npio6pbrenieMs cOOGCTBEHHOCTH 110 EABHOCTH .

98341.2 1. L.9§2D. 41, 1. L. 23§ 3 D. 6, 1.
§81,2, 1. L.9 1D.4,1.L.3§I4D104
31§ 27. 281.21L.7§8L25D.4l, L5prD61
% 1. 78 D. 46, 3
9§2D. 41,1 §341 2, 1. O xapakreth u Ha-

33L.5§3L.23 D6,1.L. §
8BaHiu Hcka cM. Arndis, ¢ 152, mp. 4. l zd.s heid, § 190

3'L.23S4L3738D6,I §2L9pr§lD4ll§303l3312
1. L. 5. 11 16. C. 3. 32.

35 L.33 D. 12, 6. L. 14 D. 44 4. L. 14 § 1 D. 10, 3.

1L.1D. 41, 3. Gajus 21 ed. prov. Bono publico usucapio introducta est, ne scilicet
quarundam rerum diu et fere semper incerta dominia essent. cum sufficeret dominis ad inqui-
rendas res suas statuti temporis spatium, L. 5 pr. D. 41, 10, Nerat. 5§ membr.... ut aliquis
litium finis esset... L. 2 pr. D. 39, 3. Gai 2, 44 Cic. pro Caéc. 26.

2 L.3D. 41 3. Ulp. 19, 8. Dernburgl § 219. np. 3.
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Bb #aaccuvecxoms npasb cymecTsyers ABa poxa mnpioSpbrareachoff xaB-
HOCTH: usucapio ® longi temporis praescriptio.

Usucapio—rapeprbiimi#t mrcraTyTs. OHD OTHOCHTCA Kb jus civile B pery-
aapyerca yxe mocraHoBieHiaME XII ta6amms. Ilo aTOMY 3ak0HY AXA AABHOCTHATO
npio6pBrenia Tpe6Gyercd wsus Bb TeueHie 2 ABTH MO OTHOMEHiI0 Kb 3eMEIALHEIMD
yuacrkaMbs H 1 roga—Kb OpovYEMD BemaMmb ®. Bems KpajieHHA He MOryTh GHTH
ysykamapoBansl '. Cb TeueHieMs BpeMeHH YCIOBiA XaBHOCTHaro mnpio6phrenis
ocaoxananck. Lex Atinia ompepbamia, 4ro KpajeHWs BeImE He MOryTh OHTB
Y3YKaOHEPOBAHH, IOKa He BEPHYTCA BO BIACTh COGCTBEHHHKA; TO Xe CaM0@ IO-
cranoBmia lex Plautia otaocaTeanHo reswi possessae ®. H)pucnpydenyin sBeda
Bb kauecTBh HeoOXopmMuXB yeaosilt ysykanmim bona fides m justus titulus®.

Longi temporis praescriptio? Bo3HEEJa 3HaYATENbHO no3xe. OHa OhlIa
€O31aHa, MOBHAUMOMY, XIS TOro, 9ro6n oOe3neudtbh mpioGpbremie mo xaBHOCTH
NPOCUNHYIANOHDITE YUACKOSE U NPIOOPIMeEHIE JBUNCUMDILS Gewyeli neperpu-
samu ®. Usucepio, Kaks HHCTHTYTD juris civilis, 6b1a HeLOCTYIHA IHEeperpEHaAMD
B He npaMbHANach Kb NPOBHEMIAJLHHME 3eMIANMD. CpPokb HOBO# ZaBEOCTH OHID
Bb 10 xbrp inter praesentes. T.-e. KOria 3aMHATEPECOBAHHHA JHOA RHIE BB
oxsoit mposmumiE, m BB 20 abTh inter absentes, T.-e. EOria OHH XHIH BB pa3- .
HHXD NPOBEENiAXH. CHavana HOBAA JaBHOCTH JaBaJa TOABKO Bo3pameHie mpn-
THBb HCKa COOCTBCHHAKA BemH Kb Blaxbibmy es, T.-e. 6nia TOALKO HOracH-
TeabHo#t paBHOCTBIO (OTClofla H Ha3Bawie ed: praescriptio). Bmocabacrsim Baa-
2babny, BHNOJHHBmEMY STy AaBHOCTh, OMAB JaHD HCKD AAA BO3BpAaTa yTpadeH-
Haro Biaxbmig; TakEMb 00pasoMd 3Ta JNABHOCTH IpeBpaTHIach BB NpioGpbra~
texsRyl0 °. Ilourm Bch monoxkenid, oTHoCHBmIACA KB usucapio, OHIH NMepeHECOHH
Ha 9Ty HOBYI AaBHOCT. Ho mo ea moBopy BumepeHe 6uwio pa3paGoTaHo yueHmie
0 BO3MOXHOCTH NPHCYHTHIBATH Bianbmie mpepmecTBedHHEKa—accessio possessionis.

Ha aro#t mouss K)cmunians npomssexrs pedopmy 531 rozat!®. Oms causz
65 00uns umcmumyms usucapio ¥ longi temporis praescriptio, m ycTaHOBEND
rpexabrHil cpox® xad IBEXEMHXD Bemed, coxpaHABh CpPOkKH 1. t. praescr. xad
HeABHEHMHXDb. Bo BeceMs ocraapHoMb IOcrEHianb HambpeBaJacd YHHYTORHTH pas-
Jmuie Mexay usucapio m l. t. praescriptio. OxHako, B KOMIAIAUIA COXpPaHH-
AACE caAbBAH cTaparo pasamuia HOpMB 00D usucapio m o 1. t. praescriptio .

Bb 528 roxy IOcremiams coszaas ' ewe oduns euds nptobprmmamessroit
daenocmu. Wmeno: amny, xotopoe dobpocosrwemuo mnpioGpbio Biaxbuie uymoit
Bembl0, H Kb KOTOPOMY COOGCTBOHHEKD BemMHM He NpeiBbABHEIBL rei vindicatio BB
Tevenie 30 mim 40 xBrp (m crbaoBaTeAbHO HCKD OBAD HOrameHdh HCEOBOH AaB-
BocThio.—O6mas gacte § 53), IOcTEHiaED 1adB, KPOMMW IKCYUENYLU TNPOTHRD
HCEa COOCTBOHHHKa (9Ta owcuenuia ecrs obmee cabicrsie ucereuemiA XaBHOCTH),
eme ucks—rei vindicatio—Bb cayyab morepr Baanbmia Bempio. TakEMb 0o6pa~

8 XII, tab. V1. 3 u k® sToMy Girard ctp. 296 mp. 2.

4 XII. tab. VTIL 17.

8 Gai 2, 45 Gell. 17, 7.

8 Girard crp. 302 mp. 1. Ilyauws crp. 298 ca.

7 O Bpemewn ea mnoasxemis c¢M. Garard crp. 298 mp. 1. Costa, II crp. 36 np. 55. Partsch
Die longi temporis praescriptio. 1908.

g ;80 lxnms. Bemaxb rosopars L. 3. 9 D, 44, 3. L. 1 C. 6, 1. Cx. Xsocross Her. pan.

op. , UL

9 L.8 pr. C. 7, 39.

1L, 10C. 7, 31. Her. pas. np. § 101 np. 6.

1 Cu. Windscheid § 175, np. 3. Dernburg 1 § 219 np 13.

®L.8§1C. 7,39 Xsocrosn. Her. pus. np. § 101 mp. 9.
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30MD 9T JAABHOCTH H3B YHCTO NOWMCUMEABHOL TpEBpPaTHIACH Tenepb BbL NpLos-
promamesviyro. IBEaac, Takb HasHBaeMad (Y COBDEMEHHHX'H IODHCTOBD) BECTpa-
OpAEHApHAA JABHOCTb, longissims temporis praescriptio.

A. Obvixnosennan daenocms no IOcmunianosy mpasy. Ea ycaomia co-
CTOATD Bb CIBRylomeMb: Aad npio6pbremia npasa CoGCTBEHHOCTH Tpefyerca:
1) Braxbmie, 2) ucrevemie 3aKOHHArTO CPOKa, 3) cOOCOOHAA Kb USUCAPiO Bemb
(res habilis), 4) npio6pbrenie ma ocHoBauim justus titulus, # 5)bona fides. Cra-
puit reksaMerp> ¢opMyaupyeTh TakKb YCAOBiA AaBHOCTH: ,res habilis, titulus,
fides, possessio, tempus“.

1) Baaonwie. laa saamymoctu usucapio TpeGyercd, 9TO6H Bempb CTOAIa
Bb OpHAMYECKOMT Biagbuiu ysyraniemra '|. IOpmamueckoe Biaapbmie monmmaercs
3abch BB TexHHYECKOMD CMBICAB ca0Ba, T.-e. KaKb (AKTHIOCKOS® NOCHOACTBO HaAb
BOIBIO, COeJHHENHOe CBb HambpemieMb rocmogcTBOBaTH Hap'h He, KAaKbh HaXh
cBoelt co6cTBenno#t (cM. Huxe § 18). Toavko BB HBEOTOPHX'B CAYY3AXD Y3YEa-
NHPOBATh MOXETHh JHNO, He HMBiomee lopuimyeckaro Biaxbuia. Hanpuwbps,
JHIO, OTAaBIIEe Belb BB pyuHo#f sadorb, 3aKaHYHBAETh €4 USUCapio, XoTd
IopEiuyeckasn 3amuta Biagbuia (possessio ad interdicta) mepexoxETH Kb 3a’a0r0-
npuauMaTeato M (cm. nume § 18, 1I). Usucapio npopoaxaerca BB HOab3y 6yAy-
maro HacxrbiHmka, NIOKa Bellb BXOJATH BB COCTaBL hereditas jacens, T.-e. Koria
el0 HHETO He Baapbers '®.

2) Bona fides. He Bcaxoe Baapbuie XocTaToyHo JAJA JaBHOCTHAaro mpio6-
pbrenia mpasa co6crBennoctd. [aa aroro Tpebyerca xoOpocosbernoe Baaxbuie—
possessio bonae fidei '8, T.-¢., coraacuo onpexbaeniv Bundweida (Pand. I
§ 176), Baaxbmie, ocnosannoe ma ,uecmroms yOMAHCOeHIU 62a0WAYYUA, YMO
NPUCBOEHTE UMB GEULU HE COCMABAREMS Mamepiasvnol Henpaeder“. Cibuosa-
TedbHO, AAfA HaamgHocTH bona fides Tpedyerca yObmaenie BB orcyTcTBiE He-
npaBAH HIH, YTO TO JXe caMoe, yOmwoicdenie BbH COOTBBTCTBIE IPHCBOGHiA Beid
¢b mpeanncaniaMu npasa. I'1B wBTo sroro yobxxeHia, a ectb comnmuie, TaMb
wbTe B bona fides. IlpamBps, BaMocTpEpylomif 2TO nNONOKEHie, MH HAXOAHMD
Bb L. 6 § 1 D. 41, 4. Pomponius 1. 32 ad Sabinum. ,Si ex decem servis,
quos emerim, aliquos putem alienos, et qui sint sciam, reliquos usucapiam;
quodsi ignorem, qui sint alieni, neminem usucapere possum“, T.-e. ,Ecam a
AyMalo, 4ro E3b 10 paGoBb, KOTODHE MHOK KyNJeHH, HBkoTopme ObIE wyxie,
H 3HA0 KaKie HMEHHO, TO A MOTy Y3YKAUHPOBATL OCTAJbHRIX'B; CCIH Ke A He
3HAl0, KAKie HMEHAO H3D 9THXD paboBb Uyxkie, TO #4 He MOry Y3YKalHpOBATL
HE OfHOTO“ 17, .

He Tpebyerca y6b&aenia BB TOMB, TO AHNN CTANO COOGCMEEHHUKOMS BOIIH;
yobxaenie Bb OTCYTCTBiH HempaBAbl MOXeTb GWTh HAAMIO, HECMOTDPA Ha COSHA-
nie Baagbiema o TOMDB, uTO OHB He cxBaaaca co6erBeHHEkoMb. Hampmwbps,
uwbKTO NOKymaeTh y MyXa& Bemb, KOTOpad NOjapeHa Myxy XeHolf, H, Nokymad,
3HaeT> 00b STOMB; AApeHid MOEAY My:KeMDb  keHo# 3ampemenn u He XbialoTt

18 L. 25 D. 41, 3. Licionius Rufinus 1 reg. Sine possessivne usucapio contingere non
potest.

"L 16D.41,3. L. 1§15 D. 41, 2.

18 1., 40 D. 41, 3.—O006% ysykanin cocraBEnx®b vactell cazoxHoli Bemm cM. ruze § 21, Il

%8 L. 2 §1D. 41, 4. Paulus 54 ed. Separata est causa possessionis et usucapionis:
nam vere dicitur quis emisse, sed mala fide: quemadmodum qui sciens alienam rem emit, pro
emptore possidet, licet usu non capiat. Cp, Bop. L. 2 § 2 D. 41, 4 m L. 32 § 1 D. 41, 3«
kb aroMy Windscheid § 177 up. 9. Hcropma. sambu. y Costa, Corso Il crp. 67—72.

17 Cp. L. 4 pr. D. 41, 4.
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My#ka cobcrBeHHAKOMD (cM. Cemeftmoe mp. § 11, II, 3); noxymaTteabr 3Haers,
OXHAKO, YTO HeHa, NOJAPHBD Bellb MYXY, BHpa3naa THMP CaMHMB CBOE@ COraa-
cie Ha pacuopAXeHie Bembl €O CTOPOHHl MYXa; NOKyHad Bempb Y MY&Ea, OHB,
TakuMb 06pa3oMb, He COBEepMIaeTh MaTepiaJbHOH HenpaBIH NO OTHOWEHIO Kb
&enb, mMOITOMY OHB MOXETH Y3YKanHpoBaTh KYNAEHHYI Y MY:xa Bewlb, XOTA
8HaeTHh, YTO He CTandb ea coOcrBeHHmKkoMb'’. Bp L. 48 D. 41, 3. Paulus I. 2
manual. M uATaeMb: ,Si existimans debere tibi tradam, ita demum usucapio
sequitur, si et tu putes debitum esse...“, r.-e. ,Ecam a nmepepams Te6b Bemp,
XyMas, 4T0 # JoJukeHb Te6B (ec mepejarth), To y3ykania Oyzerv mMbre mbero
JEmMb BB TOMB cayuab, ecam m TH yObBiEEesm BB CymecTBOBaHiE joara (1as
ynJiaTh KoToparo Bemp Gbaa nepexana)*. CabpoBareibHO, €CAH Bellb UPARATA
Bb yIaaTy 3aBbioMO HecymiecTBywmaro Aoara, noaydatredb He MOKETh ee y3y-
KanupoBath ‘Y.

Ilo o6wemy npasusy, oxnaxo, bona fides cocrouTs, HMEHHO, BB TOMD,
uTo npio6pbraTear HOJAraeTb, YMO OME CMAss COGCMEEHHUKOMS Gewu *°, R,
rJaBHEMD 06pa3oMb, yObxaeHb Bb TOMB, 9T0 oub mnpio6pbis Bemp oTH C0OO-
CTBeHHHEa xe ',

Haanuroers bona fides Tpedyerca Bb MoMenms npiobpromenia 6.1admwHia;
npe npio6pbreHin Bemu Ha OCHOBaHIH Kymiu-npodascu oHa Tpe6yeTcA H BB
MOMSHTD 3aRJ09eHIA KYNJH-NPOjakH, W Bb MoMenTdh traditio Bemm **. Ilorepa
bona fides BB nmocabiywiee Bpema He BpegaTs mpioGphreniio Bemm mo JaBHO-
cra 3: Mala fides superveniens non nocet.

Haanauocts bona fides y3ykanienTs He 006:43aHb XOKa3HBaTh 0C000; OHA
npexnojaraeTcd, moka He OYACTH 10Ka3aHO NpoTuBHOE .

3) Justus titulus. Bona fides, kakb BHEIHO H3D NpeiHAymaro, ecte yBb-
pernocTs Baaxbabma Bb npaBomBpHOCTH mpECBOCHiA HMB BemH. JTa YBBpeHHOCTH
NOKOHTCA OOBIKHOBEHHO Ha KaKOMH-IHOO 3abayscdeniu; ecau OH OHA COOTBBT-
crBoBata AbHcTBETEARHOCTH, TO He TpeGoBajoch On usucapio. Ho sabay&aenie,
Ha KOTOPOMb IOKOHTCA 9Ta yBBpeHHoCTh, HE NOJXHO GHTb HEH3BRHATEAbHHIMB.
Bona fides pocrarouyna zad usucapio awmp TOraa, Koria Bb ed OCHOBE JeXATH
usgunumenasroe 3abayscdenic (cm. O6m. 4., § 39 BB konnb) ®. Ilpemae Bcero
He CYHTAeTCd M3BHHHTEALHHIMD 3a6avikaenie OTHOCHTCILHO HOpM3 mpasa (error
juris) *%; xTo cumTacTh Ce6# OmMHG0YHO COGCTBEHHHKOM> BelH NOTOMY, YTO He
3HaeTh 3aKOHOBB, OTHOCAMHXCA Kb NpioOpETenilc ¢o6CTBEHHOCTH, TOTH HE MO-
XeTb y3ykammposathb 27. 3abayxaenie 65 gpaxmm (error facti) MoxeTb OHTH H3-
BHHHTEAbHHMD. 10 OHO, 6OJbIIEl) YacTbl0, TAKKE HOH3BHHUTEALHO, €CIH OHO
KacaeTcsa HAJHYHOCTH caMaro cnocoba npio6pbrenis, na cymecrsoBanin KOTOparo

. 5 pr. D. 41, 7, Windscheid § 146 np. 6. § 178 np. 7. Dernburg 1 § 194 np. 7.
.3 D. 41, 10 cp. Takxe L. 7 § 6 D. 41, 4 u L. 6 C. 7, 33. Windscheid § 176 mp. 7.
. 1pr. L. 5 D. 41, 10. L. 38 D. 41, 3.
ai 2, 43. pr. J. 2, 6. L. 109 D 50, 16.
2 pr.§ 13 D. 41, 4. L. 48 D. 41, 8. Windscheid § 177 np. 1—2. Girard,
crp. 303 mp 4.

281.488§1D.41,1. L. 1 § 8C. 7, 31, Huaue kanonsu. mpaso c. 20 X. 2, 26,

3¢ Windscheid § 177, 4. Bona fides npr npioGpbrenie yepess upexcrasnTexs Tpebyercs
otb mpexcraBagemaro L. 47 D. 41, 3. L. 49 § 2 D. 41,2 L. 1C. 7, 32. L.2§ 12 D. 41, 4,
eCIH TOXbKO NOXROMOdYie He GHAO O4eAb mupokoe (Ha Bexenie Bchbxs abab wamp.) L. 2 § 10
D. 41, 4. Dernburg 1 § 220 np. ‘35.

%[.44§4i f. D, 41,3. L. 5§ 1 D. 41, 10.

% L. 31 pr. D. 41, 3. L. 4 D 22, 6. Windscheid § 178 np. 2.

21 Cu. npunbps 85 L. 2 § 15 D. 41, 4.

B225s
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OCHOBaHA, TMABHHMDB 00pa3oMb, ypbpensocts mpio6pBraressa BB upaBombpHOCTH
cBoero BraxbHig Bempio 3.

Cnoco6s npio6phrenia mosToMy A0aKeHD OHTH IO O6IEMY HPABHAY HAIHUO
€O 6CTOMU YCA0BIAMU CBoell OmiicmeumesdHOCmU; TOILKO Bb CHIY Kakoro-1u6o
NOCMOPOHHAL Mpenfamcmein npio6pBrarear He CTAHOBATCA COGCTBOHHHKOMD (HHa-
9o H usucapio 6maa On Henyxua). Hanpambps, Baanno Aodxna OHTh KYyNaA-npo-
JaMa BelH, cOBeplleHHad JBecLOCOCHHMH JRNAMHA, YNIaTa 3a Bemb IBHH H
traditio Bemyu; 3a6.nymnenie MOXETHh OTHOCHTHCA, Hamp., Kb TOMY, AmbeTs JH
IpojaBenb OPaBO COOCTBEHHOCTH Ha NpojapaeMyio Bempb. ToTh cnoco6s mpiol-
promenia, Komoposili 00a%HCENS OBIMd HAAUYO MPU Usucapio, U HAILIGAEMCR
Justus titulus **. TATYAD MOKETH OHTL pasJHYeHb; CAMHMD BAKHHME ABIAETCA
nepejaya BemH; HO BB KavecTBB THTyJa Jud usucapio OHa Bb HCTOYHHKAXb
Beerpa o6osHauvaercd mo To#l oGasareancreenHoff cabiaxb, xoTopas dexHTH BB ed
ocsopb: wbTp TATYAa Jas y3ykamim: ,pro tradito“, HO ecTb THTyIN: ,pro em-
ptore 3% _pro donato“3', ,pro dote“?32, ,pro soluto“?®® m T. n. KpomB roro
THTYJIOMD MOXETH CAYXHTb LoAy4YeHie Bemu no Hacxbactsy (pro herede) **; mo-
Jaydyenie Bemd Bb pe3yasTarh Jerara (pro legato) 8; mpioOpbrenie no okkynanin
Bewd, GpomeHHO# He COGCTBEHHHEOMD (Pro derehcto) 36, Ecawm taTyab He EMbeTd
cleniaJpHAr0 HA3BaHiA, TO OHB HASKBAETCA: Pro Suo o,

OzHaxo HaJuuHOCTH justus titulus ecrs ammsp 06|uee NpaBEXO, H3b KOTO-
paro A0myCKAlOTCA uckatoueniA. Ecan ¥3b 0COGEHHHXB 06CTOATENbCTED Caydad
JCHO, UTO JHIO UMIDAO0 OCHOBAHIE MPEONOLONCUMD HAIUNHOCMS Cnocoba mpi-
o0prymenia, ROTOparo Ha caMoMb Abib me 651.!10, HIH KOTOpH# okazajca Hm-
9TOEHHMDB, TO IPaBO AOBOJABCTBYETCA AJA YSYKamidm A0OKa3aTeAbCTBOMD HAJHY-
HOCTH TAKOTO H3BHHHTeNbHAr0 3a0IYKACHIA Bb CYNECTBOBAHIM THTYIa. 910 T
clydad, Bb KOTOPHX COBPEMEHHHE IDHCTH TOBOPATH 00B y3ykali# Ha OCHO-
BaHiM TAKD HA3HBAEMAT0 MHUMA0 mumyaa, titulus putativus.

O6p arToM® roBopaTk cxbayomis sbcera mcrousmkoss L. 11 D. 41, 4.
Africanus libro 7 quaest. Quod vulgo traditum est, eum qui existimat se quld
emisse, nec emerit, non posse pro emptore usucapere, hactenus verum esse
ait (Iulianus), si nullam justam causam ejus erroris emptor habeat: nam si
forte servus vel procurator, cui emendam rem mandasset, persuaserit ei se
emisse atque ita tradiderit, magis est, ut usucapio sequatur. 9T0 3HAYHTB:
»]IPAHATO TOBODHETH, YTO TOTH, KTO CYATAETh ce6d KYNHBIIAMG Bemb, HO Ha Ca-
MoMb 3baB He KymEID ed, He MOXeTh Y3yKauEpoBarhb pro emptore. HOxiaws
3aMByaeTs, 4TO 9TO IpaBAALHO JHIb BB TBXB crysadxs, Korja Baapbiaens He
BMbID F0CTaTOYHAr0 OCHOBAHIA AAA CBoero 3a0dy:xieHis Bh HAAAYHOCTH EYILIA-
npopaxu. Ecan ke, Ranpumbpb, pabh WIH NpeLCTaBHTENb, KOTOPOMY OHB jadb
nopydesie KymHTh Bemb, y6BaEa®s ero, 4To oHb ee KymHAb, H TAKD Oepejatb

”§1|J 6.L27D4l 3. L 2pr.§2 D. 4l 4. Llpr.D4l,6.L.6

D. 41, 7. L. 1. .3D . 41, 8. L 24C332L4C729L.5C
» Cu. 061, TOMD TepMuHE Wmdschezd § 178 ap. 5.
8 D. 4140726
3D41607
2 D. 41907, 8
8 1., 46, 48. D. 41, 3.
4 p, 4l5 C. 1 29,
33 D. 418
8% D. 41, 7.
nD. 41 10. Ko Bcemy nsaoxenmony Windscheid § 179, Costa, Corso 1I erp. 69 cax,
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Bemb, TO ckopbe HykHO mpusHaTh, 4To yaykania 6yierp mMbro MbBero“. L. 2
§ 16 D. 41, 4. Paulus 1. 54 ad ed. Si a furioso, quem putem sanae mentis,
emero, constitit usucapere utilitatis causa me posse, quamvis nulla esset emtio
et ideo neque de evictione actio nascitur mihi nec Publiciana ,competit nec
accessio possessionis. Jro 3HaUETH: ,EcdE 4 KymIo Bemb Y CyMacmezmaro,
EOTOparo CYETal0 3310pPOBHML, TO, Kakb H3BBcTHO, A mnpioGpBraio mo xaBHOCTH;
STO ZOUYMGHO IO IPAKTHYECKHEMD COOOPAEEHIAMDB, X074 KYNIA-IPOJAEA HAITOKHA
H IOTOMY A1A MEHJ-HEeBO3MOXHA HH a. de evictione, HE a. Publiciana, Hm acces-
gio possessionis“ %,

4) Res habilis. Paxp semel He Moxers OwTh mpio6phTerts mo xaBHOCTH.

a) Bemu, HecnocoOHLA OHTH IpeIMeTOMB YacTHArO 0GaazaHia (O6m. 4. § 33) 3*.

b) Bemw, npEEagiexamis rocyxapcrBy *’, mmnepaTopy!', M HeJBHRAMKIA
mnbuia nepkseil ® piae causae .

¢) Bemn, Baaxbaie KoTOpEMHA yTPayeHO COGCTBEHHAKOMS BCIBACTBIO Kpawcu 43,
HACHAbCTBEHHArO OTHATIA 'Y, oTuyXieHiA co cTopoHn malae fidei possessor ‘S,
BHMOraTeabcTsa . 1o T. Ha3. res furtivae. OuB HecmoCOOHM Kb y3ykamid,
UOKd HEe BEPHYTCA Bb PYKH MXD COOCTBEHHHER ‘7.

d) (znopnua TPAaHHOH He NOANeXaTh OOHKHOBeHHOR AXaBHOCTH (CM. HEKe
§ 14, I) .

¢) Bemu, nprHazsexamia apnaMs Modoxe 25 aBTe (minores XXV annis) 49,
H TaKb Ha3. bona adventicia regularia ®® Takme m3BpATH OTb xbficTBia xaBHOCTH °'.

5) Hcmeuenie cpoxa. [JaBHocrHoe mpio6pbrenie 3akaHuEBaeTcA AAA ABI-
xaMocredl Bb 3 roxa, a xad mexsammMmocred Bbp 10 aBrb inter praesentes u Bh
20 xBTs inter absentes ®2. IIpu aTOMD BO3MOEHA SucCessio Bb Y3YEAliH H accessio
possessionis.

a) Successio. Hacrbauuks sBideTcs NpeeMHAKOMD CBOero macabpoiarens
Bb ysykamin. IIpm 9TOMD €My SacYHTHBAOTCA H TO BpeMd, Bb TeUeHie KoToparo
HacxbacTBo 6mmo hereditas jacens; usucapio MoxeTh jJake 3aKOHYATHCA Bb BTO
BpeMa 5. HacrbiHHKD TOJbKO NPOROIEaETH usucapio Hacabroxareas. IToaromy

38 Cu. 06b oroms pbmenim mume § 26, II, 2. —Cp. eme L. 9 D. 41,8. L.4 §2 L. 5
D. 41, 10. L. 44 pr. § 4 i. f. D. 41, 3. Cabayers sawbrars, uro Bompoch 061 OTHOWEHiwW
Mexxy bona fides u justus titulus upa ysyxanmirn b amrepatyph cmopers; Bb Tercrh m3iomeB®
Beraaxb BuuxmeHaa. Cu. o6b aroms Windscheid § 178, mp. 8. Huave manp. Dernburg 1,
§ 194, Ferrini §§ 3:6—324

% L, 9 45pr. D. 41, 3. § 1J. 2, 6. L. 9 C. 11, 43 (42).

‘o %/09 J.2,6.L.18L. 24 §1D. 41,3.L. 2C. 7, 36.

4 Cod. 7, 38. L. 2 C. 11, 67 (66).

£ Nov. 111 c. 2. Nov. 131 c. 6.

8§ 2-6.J.2 6. L. 3638 D. 41, 3. Girard crp. 306 cx. Windscheid § 182, np. 6.
Dernburg I, § 220, 2.

us§2J.26 L. 4§22-27 (28) L.33§2L. 37§ 1 L. 38 D. 41, 3.

\¢

#§37J. 2 6 Nov. 119 c. 7. Windscheid § 152, mp. 8.
4 L.8D. 48, 11. L. 48 pr. D. 41, 4.
11§8). 2 6. Wi d § 182, mp. 10.
8 1. 6C¢C. 3 39.
9 L. 5 C. 2 40 (41). Windscherd § 182, np. 11. Dernburg I, § 220, np. 22.
% Cu. Cemelinoe mp., § 15, IV, mp. 36.
51 O xoraxpEnXb Bemaxs cM. L. 30 C. 5, 12. Windscheid § 182, mp. 18.
; ®1L,1C. 731 L. 12 C. 7, 33. Nov. 119 c. 8. [loapobuocra y Windscheid § 180,

Y
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]

24,
Fu!
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o

§ 221, 1.

. 41, 3. Windscheid § 181, np. 9. Ho, ecan 8B nmpoMexyTouHOe BpeMs
1Bxp Bempo. TO successio in usucapionem a3 HacxXBAHHKSG He EMbeTn
. L. 6§ 2D. 41, 4.
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€My HOe BpeXHTH ero cobcrsenmasd mala fides, ecam Hacarbgogaress 6uaB in bona
fide ®'; mampoTEBB, ecam HacxbpozaTesr O6wab in mala fide, To mopok®b ero
Baapbnia nepexorETs Ha HacrbiHEEa, H TOTh HE MOXeTh JAaEe HAYaTh HOBOH
JIaBHOCTH, HOCMOTPA Ha cBo0 bona fides %3,

b) Accessio possessionis. Hampotuss, BCAKifl cutiy s/pHbtE npeeMnurs Mo-
JEETH TOAbKO HAyaTh HOBYI XaBHOCTb. I[osTOMY BB ero Jumb zoaxHwm coepm-
HaTtecd Bch yeaosid TaxoBoff, BB vacTHOCTE E bona fides. Ho om®s MOoZEeT®H mpE-
cyrTath ce6b Bpems BiaxbHiA CBOEXD IpeAIeCTBERHHEOBB, e€cln 3T0 Biagbhie
Y&e BCAO Kb XaBHOCTHOMY npio6pBremilo B ecim oHO nenocpenc'meaao IPHMHI-
Kaerb Kb ero Baaxbiio 8.

JTasrocrroe Baaybuie npepvisaemen: 1) yrpatow B.uanama Bempio %7, m 2) mo
MHBHII0 MHOTHXD IOPHCTOBD — NpeAhABICHIEMD HCKA O COGCTBEHHOCTH; BONDOCH
BTOTh—CHOOPeHb: Bb KJACCHYECKOMD mpaBB usucapio He npephHBatach BYHHAHIOMD
rei vindicatio, Ho oTBbTYHE® Bce ®e XOJXKeRD® GHIBD BHAATH Bemb HCTHLY, BB
-caay npomeccyaabHot o6a3aBHOocTE (Processobligation), ecam mcrems eme GHIB
-COGCTBEHHAEOMD BB MOMEHTH litis contestatio. Hanpormss, praescriptio longi
temporis npepsiBajacs **. Bb wcrumiamoBoM®s npabh, mo caismim 3TEXB ABYXB
HHCTATYTOBB, BOOPOCH phmaercs, noBEAEMOMY, BB TOMDB cMECHEB, 9T0 npexnanie-
Hie HCKa IpephBaeTh Npio6pbraTelbHY AABHOCTH, HO TOJBKO BB HOJAb3Y JHIA,
TpeXbABUBIIATO HCKB, H He MPEPbIGAems U0 OTHOMEHI Kb TPETHEMB JAHHAMD 59,

Teuenie paBHOCTH mpiocmanasiusaemca BB cuay HbKoTOpHXB o06CTOA-
“TeJbCTBD, IMIABHEIMB 00pPasoMb Ha BpeMdA, IOKa NPOTHBH Y3YKalieHTa He MOXETB
OHTh BYHHEH'> HCKB O COOCTBEHHOCTH IO KAaKAMBb-1HGO OpHIHYECKHMD IpendT-
‘CTBifAIM'D, HanpuMBpb, Bb NPOMEXYTOKD BPEMEHH, KOTOPHA XaEb HacABAHEKY AJs
COCTaBIeHiA HHBEHTapA, ecaH HacaBIHEK® Bocmoab3opadcd beneficium inventarii .
{Pa3nmuie Mex1y mepepHBOMD H HpiocTaHOBKOE JaBHOCTH yie 06biAcHeHO BB O0-
me# vacrm § 53, III, 2).

B. Longissimi temporis praescriptio. Kro, nposaazbes Bempio 30 mim
40 xbrp, npio6pbas akcmennilo 06 HWcTeueHim HCKOBOE JABHOCTE NpPOTHBE rei
vindicatio, mpmragaexamei#t coGcTBeHAHEY 2TOR BEMH, TOTH, IO PACHOPAEEHil0
IOcruniana ®!, caMd> MOEeTH BEHHAHIEDOBATH Bemb BL cayiaB yrpatw Baaxbmis.
EaunCTBeHHEIMD AONOJHETEAbHBIMD YCIOBieMD JAA TOro, YT06H HCKOBaA JaBHOCTH
-o6paTaiac, TakuMb 06pa3oM® BB mpioOpBraTelsuylo, ABiasgeTcd TO, 4TO BaakbHie
Bempl JXONEHO OHTL npioGpbreHo do6pocosrwemio (bona fide). Tumyas ne
‘mpebyemca . Iroff XaBHOCTH NOJIEKATHh H BEHH, HECNOCOOHBIA %3 Y3yxaniu,
xpovd Thxb Beme#, KoTopwa BooGme He MOryTh OHTH IpPEAMETOMD YACTHAIO
obxajganis %. Bo Bchxp oOCTaNBPHNXB OTHOMCHIAXD Ycaosia aTo#f maBHOCTE (Ha-

uL4043prD413L2§19D414L30prD416Llc731
§12J3.2,6.L.14§1D

L|1D443L30730L110732§12J
§13J2(§L2§30 4I4L15§16L16D443 L. 76 § 1

D. 18, 1. L. 7 §3D233L14§1D413L13§6.10—-12D412Ll4pr
%2 4. 5 D. 44, 3. 06$oco6ou'bcxyqa.'kn'bL 19 D. 41,3. L. 6§1D. 44,3.L.13§2
41, 2, cu Windschesd § 181,
51 L, 15pr§2l.)413 7§4D. 41, 4. L. 5D. 41, 6.
8 L. C319L260332L12IOC723L4C735
8 Cu. 00 sToMs Windscheid § 180, mp. 7; § 182, 4. Dernburg I, §22] mp. 17.
:‘:L 22§110630Ha.c1np§24[l]

L 8§11 C.7,39.

6 Cuopuo; Taks Windscheid § 183, np. 2. Dernburg 1, § 222, np. 5; nuage Brinz I,
«cTp. 601 611.

8’ Cu, Dernburg I, § 222, 3.



— 34 —

9aJo eA uCTeYeHid, KoHeUs) onpexbislorca mo mpaBEAaMB 00 UCK080U OaeHO-
cmu (O6maa vacts § 53).

§ 12. Yrpara npasa COGCTBEHHOCTA.

CoGCTBEHHOCTh YTPAYMBAETCA OO PAa3IHIHKMD NPHYRHAMD.

1) Ona yrpaumBaeTcd OAHEMB JHNOMDb, EOTAa ee mpiobpromaems dpyioe.
Taxaa cMbHa COOCTBEHHHKOBD HACTyNaeTh HAH NO Boxh OWBWIATO COGCTBEHHHKA.
(traditio), maE moMEMO ero BoXH (usucapio, KOHQHCEaNiA).

2) Co6CTBEHHOCTh YTPAYHBAETCA Cbh YHUUMONCEHIEMS 6euyu; HO OHA IPO-
JONEAETH CYIIECTBOBATH N0 OTHOIIGHII0 Kb OCTATKAMD Bemd .

3) CoOcTBeHHOCTh YTpPayMBaeTCA Cb NpEBpAllleHieMb BOIH BB res extra
commercium (O6m. wacrb, § 33), nanpunbps, BexbacTeie TOro, 4TO yYaCTOKB
Ibaaerca nmocroAuHEMB JoxeMb flumen publicum ?. Ilpa BpeMeHHOMD 3aTOmACHIH
COGCTBEHHOCTh IHIIb Ha BpeMa nepecraerd Ab#crsoBath (dominium dormiens) 2.

4) Co6cTBeHHOCTh YTpauHBaeTca Bb cuay derelictio, T.-e. Beabacrsie Toro,
4TO cyGBOKTH ©A OTKa3HBaeTCA OTh Bemd, Opocasd ed Baapbuie; pemp abiaerca
res nullius ¥ mogrexuTs okkynanin®. Hyxno pasimuars derelictio ors morépm
pellld H OTh BHOpachBaHid Bewm no HyxlB m 6e3b HaMBpeHia oTkas3aThcd OTH
npaBa_COOCTBEHHOCTH Ha Hee (BO BpeMa Oypu, HampuMbps) °.

5) CoGCTBEHHOCTb Ha OGUKUXZ 361PEU, TO-eCTh, HA TAKAX'H, KOTOpPHE HOp-
MaJbHO XKHABYTH Ha cBoOGOAE, a He MoXb BIacThio Yeaosbka, yrpaunBaeTcd, KOTAa
oHH yOBxEan# H CKpHAHCh OTh npecabposareas. Ecau ke atu 38Bpa Onad npu—
Pyuenst, COGCTBEHHOCTh HA HAXD YTPAYHBAETCHA, KOrKa OHH YTPATHAIM NPHBHYKY
BO3BpamaThcA AOMOH. COGCTBEHHOCTh HA JOMAULHULE NCUGOMHVLITS HE YTPadd—
paercd, Aaxe eclm onm cObmanm o,

Taasa III. 3amnTa npaBa COGCTBEHHOCTH.

§ 13. Bewnie WCKH AnA 3aUMTLI npaBa COGCTBEHHOCTM.

" [IpaBo COGCTBEHHOCTH 3aUIMMAETCA Kakb BOIIHBIMH, TAKD H 0043aTeAbCTBEH—
HbME HcKam#, ['gaBHoe 3Havenmie mMbBIOTH BemHE® HCKH, T.-€. TaKie, KOTOpHE
JaTCA 00 IOBOAY HApyIeHiA mpaBa COGCTBEHHOCTH NPOTHBDL BCAKArO0 TPETLANO
aana. Copa orHocaTesa rei vindicatio m actio negatoria.

1. Rei vindicatio. dTo—raaBaui# HCKD IAA 3aIIMTH TPaBa COGCTBEHHOCTH 1.
Oup gaercd He BlagbiomeMy Bempi0 COOCTBEHHHKY HOPOTHBD BIapBOIAro Bempio-
HecoGcTBeHHEKa, eclH mocabamilt orkasmBaeTcd BHJaTh NEPBOMY €ro Bemp. Ja—
Aaya cyApE—bBb no3awbiimems npasB—onpeprbauts, AssRemca su ucmeyzs o~

1L.499§1D.6,1.

2L.7§5D.41,1. L.1§7D. 43, 12,§23J.2, 1.

$L.1§9D. 43 12. L. 7 6D411 §24J. 2. 1. Windscheid § 191, np. la.

L 847 .2,1L17§l 412L3D 41, 7. Windscheid § 191, np]Bume
§9,1,2.°06m. 4., § 36, mp. il.

'E48J 2,

6 3§2L45pr§46D411—§12]4—16.121Demburg[

§ 223, np. 6—
1 Heropis aroro mcka y Girard crp. 333 ca.
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CMEUMEASHO COOCMBEHHUKOME 66wyt B, ©CIH OHb OKAKeTCA TAKOBHMB, TO NPH-
cyAETh OTBBTYAKA BHJATH Bempb HCTOY co BChMH NaojaME B NmpEpameHiAME (res
cum omni causa) ®.—CTopoEaME BB 3TOMB HCKB ABIAIOTCH, TAEEMB O0pasoMb,
crbayomia aana:

A. Hemyoms BHeTynaers CoGCTBEHHEKDS Bemu, yTpaTeBmif daxTmueckoe
Braybuie coelt Bempio. CoGcrBeHHEERD, Baaxbiomi#f Bempio, He uMmbers mo pum-
CKOMY MIpaBY HCK& O NpH3HAHIA CBOEro mpasa coGcrBeHRocTH . HecoGCTBeHRHKD
BeIld TaKEe HA Bb KaKoMb CIy9ah He MoxeTh ycmBmHo BumHATH rei vindicatio.

IIpaBpa, #WCTOYHEEE 3HAIOTH OCOOHME HCKB, kKOTOpHE HaswBaerca utilis
rei vindicatio m jgaerca neco6cmeennuxy Bemum. Ho aTo He ecTs HCEB, OCHO-
panEn# Ha npasb cobcrBeHHOCTH HCTHA. JTO a6GCOMWTHME HCED OPOTHBL BCA-
Karo Braxbinna Bew® He O NPH3HAHIA YXe CYHECTBYIOIar0 NpaBa CcoGCTBEH-
HOCTH HCTHA, & O nepesoch Ha Hero BHOBb HpaBa COGCTBEHHOCTEH H Biaxbmia
pempl0. Bb ocHosb HCKa JemHTB, cabroBaTeabHo, cBOeoGpasEOe abcosrmmoe
npaeo Ha npiobprmenie éewu 63 cobcmeennocms. Tarodt HCKB AAETCA OXHOMY
CYUpyry HpOTHBBL KPYroro mo noBopy Bemel, xoropud mocabzmit mpioGpbasn Ha
JeHbI'H, MOXAPEHHKA NEPBHMD ¢; onekaeMOMy IO MOBOXY Bemel, KOTOpHA olme-
EyHD npio6pbab ce6b Ha ero jeHbrdm®; coaiaTy OTHOCHTeNbHO BemeH, Kyuaen-
HHXD TPEThHMH JHOaMH H3 €ro JeHbIH & merb OTHOCHTEAbHO ed AOTAIBHHIXB
Beme#f, EOTOPHA ele HAJHMNO Y My&a OPH pacTopieHim Gpaka’ m T. K. Bmpo-
9eMb, NPHPOJA 3TOTO HCKAa BOOOmE OYeHb cmopHa (cM. mamp. o6bs HCED XEeHH o
JoTaabHHXDb Bemaxs Cem. mp. § 8, III, 4) 8.

B. Omemmuuxoms mo rei vindicatio sABIgeTcA BCAKOE TPOThe JAHNO, B
9pUXh pyKaxbs Haxomurcd Bemp. Ilpm sroMs He Tpebyercd, YTOOH OTBBTUAKS
0baD IOPHAHYECKEMD BJaxbiabneMb BemH; OHBb MOXerh OGwTh H detentor alieno
nomine *; meo6xoxuMo TOABKO, YTO6H y Hero Gmaa facultas restituendi. Bes-
pasNHYAO Takxke, ApidercA IH Blagbienms Bemum po6pocoberHnMb (bonae fidei
possessor) uiH Hexo6pocopberanMb (malae fidei possessor); rei vindicatio xaerca
NIPOTEBB TOr0 E APYroro.

Ecrb, oxsako, cayuam, kxorga rei vindicatio zaerca mpoTHB® JEIA, HE 644~
Omwowalo eewypro, @ EOHIALTCA IpACY&ACHIEMD JTOrO JHNA TaKb, KaKb GYATO
oH0 BAaxba0 Bemplo, T.-€. OpHCYXEJAeHieMD ero kKb Bnjauyb Bemu mIE Kb ymaath
ed CTOEMOCTH H BChXb YOHTEOBB. OTO — cAydYanm Takb Ha3. ficta possessio 1.
Cioxa orBOCATCA jABa cayyad: a) Rei vindicatio maerca mpores amma, gut dolo
destit possidere!!, T.-e. KTo BIaxBaB Bembio, HO A0 HAYaJa MPONECCa YMHIMIIEHHO

2 O r. Has. wndicatio gregis cM. O6m. 9. § 30, I, 3.
$ 065 ,unus casus“ B» § 2:J. 4, 6 cn. Dernbwrg 1§ 224 mp. 9. Arndts § 166
mp. 2 Vangerow I § 332.—0 uecctu Bb mpumbrenim kb rei vindicatio cu. Dernburg 1§ 225

op. 2—3.

‘L 55 D. 24, 1 ¢p. L. 29§1L 30 D. eod.

5L.2D. 26,9 L.3C. 5,

¢ L. 8 C. 3, 32.

71L. 30 C. 5. 12.

3 Ilpuseienuym BB TekcrTB koHCTpykNilo samumaers Dernburg I § 225, 2 (8w BHAy L. 11
C. 8, 54); cp. oxmako Windscheid § 174, 2. Arndts § 145 up. 3. Bapons § 181, 2, a. Mayr.
Condlctio, c'rp 262 cxa. Cp. Mayr B% Zeitschs. d. Sav. St. B. 26 (1905).

9 L. . 6, 1. Stber Die Passivlegitimation bei der rei vindicatio (1907) 061 aucto-

718 nmmnatw no L. 2 C. 3, 19 cM. Girard crp. 338 np. 4. Dernburg 1 § 225, 3. Windscheid
§ 196 mp. 6. Ecan orebranks XOXHO OTPHUAETH cBoe Biaybmie, To oHo y Hero OTREMBeTCA W
nepexaercs mermy. L. 80 D. 6, 1. L. 20 § 1 D. 11, 1. Girard crp. 340 np. 1.

10 Cu. 06 atoms Windscheid § 1 3 mp. 8 m § 196 mp. 8 Dernlmrg, 1 § 225, 4; me-
Topmd. 3ambuanmix y Girard crp. 339 mp. 1

ML 27§38 D. 6 1. L. 131 D. 50, 17. L. 36 pr. D. 6, 1. "
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CONID BIaxbmie Bemplo HAH yHHYTOXREIH Bemb 2. Ilpm oToM® culpa lata mpm-
paBEEBaeTcA Eb dolus!®. b) Rei vindicatio gmaerca mpormss Toro, qui lits se
obtulit, T.-e. KTO N0®HO BHJaBaxb ce6A 3a Biaxbiabma Bemyu m aTHMD HOGYXHIE
COGCTBeHHAKS BYHHHTH HNPOTHBL HEr0 BHHXMKANIOHHHE HCK®D .

Hanporuss, ecan do6pocosmwemmviii Braxbiens yrpaThab Baaxbaie Bembio
0 HadaJa HpOmecCa, TO OHD 0CBOGOEFaercd oTh orBBrcTBeHHOCTH. BB OfHOMD
TOABEO cay4ah coGCTBeHHHED HMBeTbh NPOTHBD HETO 06A3AMEAdCMEEHNVI UCKS
0 6036PAM™> MOAYNEHHAL0 UM oms eewu obowawenia. Taxo#d mCKD Raercd
npotasb Ro6pocopbernaro Baaxbisma, He AMbBmAar0 HAKAKOrO THTYJIa Ha Bia-
Xbnie (r.-e. Braxbpmaro Ha ocHoBaHim Takb Ha3. titulus putativus), ecim oHB
NOoTPe6EAD Bemb H MOJYYHID BHIOAY OTH €A HOTpeGieHid, HIH €CIH OHB OPO-
Jalrb Bemp, a 3aTBML BHHEHOHMPOBATh Bemp Y HOKYNATeldA HEBO3MOXHO (HOKY-
maTelb y3YKAaNHPOBalh Belllb; Bemp Y NOKymareAd norunbaaa) 5.

C. Omuowenia mexwcdy cmoponamu. Ioaoxenie orpbrumka BO MHOrBEXD
OTHOMEHIAX® BHrogHbBe NMOJOXEHiA HCTHA.

Ha mernb aemnTh maxcecms doxaszvieania (onus probandi. Cu. O6m. wu.
§ 58). Hcrems roxEeHD X0Kas3aTh CBOE nPAG0 COOCMEEHHOCMU 'S, eCaE 3TO eMy
He yXaercd, T0 OTBBTUEE® ocBoGox&xaeTcd '7. J0Ka3blBAETCA HpPaBO COGCTBEH-
HOCTH OyTeMD AOKA3aTeNbCTBa cmoco6a ero npio6pbrenia. Ecam cmoco6s mpi-
o0pbBreHis 6nab JepHBaTHBHHE, TO HCTEN> AOJEEHD XOKa3aTh HPaBO COGCTBEH-
HOCTH CBOEro IpejlNecTBEHHHKA; €CIH TOTHh Hmpio6pBab Bemp Takwke JepHBATHBHO,
TO HYXRHO XOKa3aTh NpaBo COGCTBeHHOCTE ero auctor'a @ T. X.'%. Joka3aTeab-
CTBO BHHOJHEHO BB 3TOMD cClIydyal TOABKO TOTAa, KOrja HCTENb JofxeTs X0
nepBoHaYyaJbHAro npio6pbraTend Bemd HAH XOKAEETb pIAXDH IPEEMCTBEHHH X'
nepexoi0Bd BOMmH 3a BpeMd, HYkRHOe AJA ed usucapio (cM. ckasaHHOe Bb § 11
A, 5 001 accessio possessionis mpm aaBHocTH) !°. KpoMB TOro, HCTEm® XOLEEHD
10Ka3aTh, YT0 OTBBTYMED 64a0mwA3 Bempbio OpA Havanrh npomecca HAH e€CTH
fictus possessor (r.-e. dolo malo desiit possidere mam liti se obtulit) .

2. Orpbrumes BB m3BBCTHHXD cayvadxb Bb npasb He BHEARATh BemH 2!,
©CIH OHb NOAB3YETCA TAK® Ha3. jus relentionis, KOTOpOe OCYmECTBIAETCA BB
¢oput askcmenuim mporEBb rei vindicatio. Yzepzamie Bemu xomyckaercda BB cab-
IyOMAEXD CAYYAAXD:

a) Ecam oTpBTYHED NpPOTHBONOCTABIAETH NPaBY COGCTBEHHOCTH HCTHA 60.470e
cuavroe npaso Ha eaadmwnie usw depocante eewju (EanpaMbpb, 3ad0roBOE
mpaBo, y3yppykrs) 2.

2L 9pr. D 10, 4.

18 L.9§4D. 10, 4 Dernburg 1 § 225 np. 22.

it 1, 25—27 D. 6, 1. llpucy=xzaerca fictus possessor kb Buxaub camoll Bemu Him =me
Kb ynaaTh es croMocTm; Bb mocxbiHeMs cayiad orp orskrcrBemmocrE no rei vindicatio me
ocroGoxkaacrea u macroamilf possessor L. 13 § 14 D. 5, 3. L. 7 D. 6, 1. L. 95 § 9 D. 486,
3 L. 69. 70 D. 6, 1. Hacxbxuarn fictus possessor orsbuants Bb pasmbpaxs oboramenia. L. 52
D. 6, 1.

%L 18D. 12, 1. L. 23 D. 12, 1. L. 48 (49) D. 3, 5. L. 30 pr. D. 19, 1. L. 1 C.
4, 52. L. 17 D. 46, 3. Cu. noxpo6ao Xeocmoes, Aequitas, crp. 255—257.

11,.9D.6 1. L. 11 (S) 3, 31. L. 2 C. 4, 19.

n L, 28 C. 3, 32 L. 2C. 4 19.

18 Arg. L. 20 pr. D. 41, 1.

19 Deynburg 1 § 226 np. 7. Windscheid § 196 np. 3. Arndts § 166 up. 3.

2 L. 36 pr. D. 6, 1.

2 O6n exceptio rei venditae et traditae m eff moxoGunixs cM. Dig. 21, 3. Arndis § 168
upeM. Dernburg 1 § 216. Windscheid § 197, 3.—Huxe § 26, III, 1.

2% Cum. O6m. 4. § 17, 11, 2. Dernburg I § 227, 1.—O6% ocoGoun mocranosaesin Nov.
18 c. 10 cu. Windscheid § 197 up. 1 Dernburg 1§ 227 nmp. 1. -
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b) Ecan Baagbieun satpatnas u3depoicxu Ha 6euyd, TO OHb MOKETH YAep-
®aTh ©e, 0K H3LEPERH oMY He 6yxyTh Boswbmenn. Hszepi&ra GHBAOTH TPEXD
BHIOBB:

@) impensae necessariae, T.-e. H3NOPEEH, HEOGXOXHMHA JIA COXpaHeHiA
xo03aiicTBennofl npEropsocTH Bemm. *

P) impensae wtiles, T.-e. H3NEPKKH, YBEIHYHBAIOWIA X03AHCTBEHHYIO TroX-
HOCTb M XOXOXHOCTH BemH 2%, )

Y) im’pensa,e voluptuariae, TB KOTODHA CAYXRATD TOABKO AJNA YAOBOJNLCTBIA
Baapbapna 5, .

HeoGxoxgMuisa u3iepxEE BosMbBmaloTea BeakoMy Baanbapny Bemu (kpoMb
BOpa) %® Bp noanoMs o6wemk 7. )

ITone3nns w3pepxkkn BosMbmaloTeas NpH nOMOMH pOTEHNIH BemA TOJBEO
Xo6pocopheTHOMY BaaxBabiy, DPETOMB BB TAaKOMD TOAbKO paswbph, BB KOTO-
POMD OHB eme YBeIHYMBAIOTH NBHHOCTh BEME Bhb MOMEHTh eA. PECTHTYNiH coG-
CTBEHHHKY, H He CBHIe TOro pa3mbpa, Bb KakoMb OHB YMEHBIIHIH HMYMECTBO
3aTpaTBIaro EXb Biaxbisma; He Boswbmalorca omb coschMb, ecan ¢06CTBeH-
HEKD H MOTb GH HXB NPOH3BECTH HO COCTOSHilo csoero mMymectsa **. Cab-
Iyerd 3ambrath eme, uro xoGpocosberunit Baaxbaens 0643aHD KOMIEHCHPOBATH
cibraHENA HMB Ha Bempb H3EEPEKA Ch CYMMOI0 OCTAIOMHEXCA 3& HAMD IJOAOBH
Beme (cM. Bume § 10, 1, e) %°. Haxepmkn, 3aTpaunBaeMHA NEPiOXHYECKH, Bb
0COGEHHOCTH XJaA NOJYYEHid H3b BelH MJI0J0BDb, JOKATCA Bceria Ha TOro, KOMY
ZOCTAI0TCA NJAOAN, NOXYYEHHHE OTH Bemu 3°.

ITo moBoxy impensae voluptuariae xo6pocoBberHuH BJIa,u'k.ue}I'b nmtm
ToAbKO jus tollendi 3!. Hexo6pocopbernuit Braxsaens aybers TOABKO JUs tollendlz
HO He jus retentionis mo moBoxy impensae utiles m voluptuariae *%. Jus tollendi
eCTh OpaBo OTABAHTE OTH Bemu pe3yasTaTh 3aTPAYGHHHX'h Ha Hee H3IEePEEKD,
ecaE mojo6Hoe oTxbiemie (Hamp. pacumcanEaro niagoHa) BO3MOEHO 6esh Cy-
MEeCTBEHHAI0 NOBPEXJEeHiA BHHAMNEPYEMOR Bem#, H e€CiH OHO NPHHOCHTH oTBbT-
YAKY KaKyo-1860 HOJB3Y, & He NPEIUPHHAMAETCA TOALKO AAA TOro, YTOGH mo-
BPeAHTb HCTIY.

CaMocroaTeabHaro ucka 0 Bo3MbBmenim msgepxexs Biaaxbiens Bemu He
uMbers; exmHCTBeHHOE CpPEACTBO BO3MBCTATH HMX'B COCTaBIAETH juUs retentnom§,
npezocraBiennoe BiaABIBNY X0 BHAAYH EMb Bemd BEHAEKAHTY ‘. PuMcEie
IOPHCTEL MOTHBHDYITH 3TO NpaBrio THMB, uTO BJaxbaens, 3aTpaddBad B3JEPHKKH
Ha YyXyl Bemb, He mMBAB animus obligandi mo ormomeni Kb ea CoGCTBeE-
HEKY 3,

8L 79 pr. D. 50, 16. Cp. Iempancuyxii. lpasa xoSpocoskcrraro sasabivma. Hsx. 2
(1902). Dernburg 1 237 up. 6.

2 Ulp. 6,16. L. 5§ 3. L. 6. 10 D. 25,1. L. 719 § 2 D. 50, 186.

% L.7D.25 1. L 79 § 2 D. 50, 16.

% 1. 13D. 13, 1.L. 1 C. 8, 51 (52).

7°L. 5 C. 3, 32.

% L. 33 D. 6, 1.

% L.48D. 6, 1. R

®L.46D.22, 1. L. 7pr. §16 D. 24, 3. L.3§1L. 12. 13.16 D. 25, 1. L. 1 C.

51.L.6%30.7,7.L.36§5D.5,3. )

:; ox:;e oTHOCHTCA M Kb impensae utiles, ecam owd emy me soswbmawrcs, L. 38 D. 6, 1.
L.37D. 6, 1.

8 1. 33 D. 12, 6. O npomeccyaibnuxt mnocabacTsiaxs arToll akcmennim BL KIacCHY.

3

D
D
npasB cu. Girard crp. 340 mp. 3.
%L .14§1D.10,8. L. 33D. 12, 6 cp. L. 48 D. 6, 1. L. 14 D. 44, 4. Orroce-
TexbHO L, 5 § 2 D. 25, 1 cm. Xeocmoss op. cit. mp. 482.
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D. Prwenie no rei vindicatio. Ecanm mcrems A0kasal®s cBoe IpaBo CO0-
CTBEHHOCTH, TO OTBBTYHED IpHCY & aeTCH 3B k1 guidaurd GeUfU CO GCTOMU €A
npuuadnea«mocmaxu——res cum omni causa **—mu, kpoms Toro, K HEKOTOPHNMD
IPeAOCTaBICHIAMD 00A3amesscmeennaro xapakrepa . IIpE dTOMB IPOBOXHTCA
pasanvie Mexay oTBbrumkoM® bonae fidei m malae ﬁdei.

a) Possessor bonae fidei me orpbyaern 3a COXpaHHOCTH BeHmH X0 BYHHA-
Hid Hcka *%. Co BpeMeHH BUMHaHiA HCKa .OHB OTBbuaerh 3a mOpYYy HIH rmfels
Bemu mo ero culpa levis. HegoGpocorbermnit BaaxBiens orpbuaers 3a culpa
levis yxe xo Havasa npomecca . Ilocrb ®e ero mavaaa omp OTBBYaerm 3a
ra6edp BemE HW OTHh HECUACTHAr0 (ayYad, eCdd TOJIbKO He AOKAEETH, 4YTO
Bempb MOrE6aa~6H H BL PyKax’b HCTOA, jaxke OGyib OHa BHJAHA €My 10 HaYala
nporecca.

b) Jdo6pocoberunit Bragbaens AOXKEHD BHJIATH 714004, COXPaHHBIIOCA
y Hero Ko BpeMeHH Hadala npomecca (fructus extantes; cM. Bume § 10, III);
KpoMB Toro, oEv xoaxkeEd  BHAATH fructus percepti m fructus percipiendi cn
MOMEHTa HavaJa npomecca (06b aTuxb nouATiaxs cM. O6m. u. § 31, V). He-
Jo6pocosBerunit Braxbaens o6asans BmiaTh fructus percepti m percipiendi 3a
BpeMA X0 HadaJa Hpomecca; ¢ Hadyada ke mpomecca OHB oTsbuaers He 3a Th
IIOZH, KOTOpHE caMb MOrb OH co6paTh Cb BemH OpPH XOMEHOH 3a60TAHBOCTH,
a 3a Th, KoTOpHe MOore 6N cOGpaTh ed COGCTBEHHHKb—HCTENh, JAKE €CIH On
Aad Baaxbabna—orpbTuAKa noayueHie TaKEXb NI0XOBH OHIO HOBO3MOKHO.

Ecan Bragbrend ne 6vidaems HazodAwy1oca y Hewo 6euyd, HOCMOTPA HA
pbmenie cyAbE, TO HCTENP MOXETH ONPeXBIHTH CyMMY CBOHXT YOGHTEOBH IOXB
npacarof—juramentum in litem. O mpmeyxzaloTca BB TaKOMDB cayyad BB Jio-
GoM® paswbpb, ecam cyipa me ykasaas mernmy npexbabHoll rpaBHIE (taxatio) to,

II. Actio negatoria. Ecam Kro-1u60 HE3aKOHHO COBEPIIAETH TaKid xisﬁc'mm
00 OTHOMeHi Kb uyxo#f Bemu, Aasa mpaBoMBpHAro coBepmieHiA KOTOPHXD He-
00X0ZHMO 061a1aTh CEPBHTYTHHIMD NpaBoM® Ha BTy BeNlb, TO cQOCTBEHRHED HO-
cxbrreit MoxeTh 'rpeﬁona,'rb npekpamenia ataxb Ab#crsilf, T.-e. A106EHBATHCA
NpH3BaBiA c60600b ceoell cOBCMBENHOCMU OM3 CEPEUMYMO6S, TYTEMD &. Nega-
toria. TakuM® 06pasoMb, Bb OCHOBB 8TOro HCkKa J€XEATH NPaBO COGCTBERHOCTH
ACTNA; HO ero yioOmbe pa3cMaTpwBaTh BB ou'lsn'h 0 CEepBHTYTaxb, Bb CBASH CBb
a. confessoria (cM. mume § 36, II).

III. Actioin rem Publzowna. Mu BEJ!.’BJIH, EQKD 3aTPYAHHTEAbHO AOKa~
3nBaHie mpaBa co6cTBeHHOCTH mpH rei vindicatio, oco6eHEO BB ThXB CIy4adAx®,
Korza co6cTBeEHOCTh ORJIa mnpio6pbrTeHa AepHBATHBHHMD CHOCOGOMB. BB BEXY
9TOro coGcTBeHHHKY yao6mbe jua moayuemia cBoeff Bemud H3H DPYED TPETHATO
praxbapna npm6brare Kb HCKY, KOTOpHMB 3ammmaerca bonae fidei possessio.
JlokasaTeancTBa N0 3TOMY HCKY Menbe CIOXKHH; HO OHD He BCerja XOCTATOYEHD
JAA 33IMHATH IpaBa COGCTBEHHOCTH. OTOTh HCKH, TAKHMB 00pa3oMb, ABIAETCA
BCIIOMOraTeJbHHMD CPEXCTBOMD AIA SalATH NpaBa cO6CTBeHHOCTH. MH o3Ha-
KOMHEMCA ¢b HEMD Bb OTABaB o bonae fidei possessio (cm. Hume § 26).

83 Kaks HCHOZEANOCh Yy PEMiand ato pbmenie? Cx. Girard crp. 343 ci. Dernburg |
§ 224. Cp. Windscheid § 193 np. 2—5.—L. 68 D. 6, 1. L. 10—12D. eod. L. 46. 47 D. eod.

3 1. 246 § 1 D. 50, 16.

: gu.3{)6'b 3TOMD noxpowae y Windschesd § 193.

% Cu. mdechetd § 193 np. 13. Girard crp. 342 np. 1; crp. 344 mp. 2.

o L. 2opr D. 12, 3.
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§ 14. /luynble WCHM ANA SAWMTHI NpaBa COGCTBEHHOCTM.

Jlaa 3amuTe npaBa COGCTBEHHOCTH CAyXaTh cabiyiomie HCKE, HocAmie
ofa3ateabcTenHnt xapakTeps: 1) a. finium regundorum; 2) @ck®s ®3B cautio
damni infecti; 3) a. aquae pluviae arcendae; 4) @cE® H8B operis novi nuntiatio;
5) interdictum quod vi aut clam.

I. Actio fintum regundorum . dToTh HMCKB AaeTca BB cayJaB cmopa
MeXJY COOCTBEHHMKAMH COCBIHHXD y4acTKOB® O Hacroameli rpanmmb sTHXB
yyacTEOBB !. Bb pesyapTarh OHD MOXETh NpHBECTH Kb TOMY, YTO OAHHD H3B
cochgell moayyaTh, KaKb CBOIO COOCTBEHHOCTh, HOTPAHHYHYK HOJOCY, 3aXBAYeH-
Hylo HempaBowbpuo apyraMs cochioms. TaxmMp o6pasoms, a. fin. reg. MoxeTdb
COCIYRHATh Ty #ke cayxOy, xakp m rei vindicatio. Ho macroamaa mbae sroro
H#CK2—NIpEKpaTHTh CNOPh O PpPaHHNAXB, 3aCTAaBHTh Kamkzaro u3b cochrelt cobmio-
AaTh TPAHHNY Y4YacTEOBb. II03TOMY HCKBD STOTH (He BIOJHB TOYHO) CuHTaeTCA
a. in personam. IOpucrs IlaBeas rosopers: Finium regundorum actio in per-
sonam est, licet pro vindicatione rei est. (L. 1 D. 10, 1).

3axava cyxrE npa phmenia xbia mo 9TOMY HCKY COCTOHTH BB TOMB, YTOOH
YCTaHOBHTB. HacMOAuGYw0 ipanuyy . Ilpa sToMD NpHAAMaETCA BO BHAMaHi® IPaBo
coOcTBenHoeTd # longissimi temporis praeseriptio; Ha OGKKHOBEHHYI usucapio
ie.nbsa‘ CCRLIATBCA, T. K. MOTDaHHYHAA MOJNOCa M3BATA H3Db ed xbicrsia (cM. § 11,

, 4L

Ecam rpaunua He MoxeTs GHTh YCTaHOBAGHA, TO CYAbA AONKEHD HPH3HATH
CUOpHYI0 3eMJI0 00me#t co6CTBEHHEOCTHI0 B COOTBBTCTBEHHO CB 3TEMB pa3yBiHTL ee
Mex1y croponaMu 5, Bb sToMb cMmcab a. finium regundorum, Hapazy cm a.
familiae erciscundae u a. com. dividundo, mpuamcasgerca ¥b a. divisoriae—ED
HCEaMB O Pasodmwamnm umyuecmea, KOTOpHe mixtam causam optinere videntur
tam in rem, quam in personam. (CM. 06®b aToMB ()6myio uacrs § 15, 1) ©.
Haxomens, cyapa mmbers mpaBo, onpexbamph HCTEHHHYI0 TrpaEEny H Hafing ee
neyao6uoft (trakolt rpamunmedt sBasercd, wanpumbps, pyuell, mocroasHo mbasI0-
mi## cBoe Teuewie), mepenecTH TPAHANY BB Apyroe MbCTO; NpPHE 3TOMB OHB 004-
3HIBAGTH CTOPOHY, MOAYYHBMYIO JHIIHIOW 36MII0, BO3RArPAfHTh JEHBIAMH CTOPOHY,
JAHMmEBIIYIOCA vacTH cBoedt 3emam npH mepembmenin rpammumm .

A. finium regundorum MoXeTh OHTh BYHHEHA HE TOAbKO COGCTBOHHHKOMB
YYacTKOBB, HO H dM(puTeBTOH, cynepdumiapoms, y3yPpyKTyapoMb, 3aI0TOBHMB
sbpuresemts m nporwss aTEXD JENG 8. Ho BB 3TEXD cayvaaxs phmenmie He
#MbeTs CAIN HH IDPOTHBD COGCTBEHHHKA, HE BB €ro UOab3y .

1 Heroprueckia sambuania (controversia de fine a contr. de loco) cu. y Girard crp.
626 cax. Karlowa R. RG. II. crp. 459 - 465, .

%2 VuacTkn oTH He I0XKHH OWTh cMexHMMH sianiawu (L. 2 pr. L. 4 § 10 D. 10, 1), a
TAKXe HO XA0AXBH OuTb pasgbzesn myGamumolf xoporof mam phrod (L. 4 § 11. L. 5. 6 D.
10, 1). 06 actio viae rejectae M. Dernburg I § 229, 1.

SL.4pr. L.8§1D. 10, I.

L1 5.6 C. 3, 39.

5L.2§1D.10, 1.

8 O6% ofssateascrBenHoND axeMeHTB ncka cw. L. 4§ 1.2 D. 10,1 § 6 J, 4, 17.
L. 56 D. 10, 2. Windscheid (? 450 mp. 8. Dernburg 1 § 229 np. 19.

7L.2§1L.3D.)0,1§6J. 4, 17.

3L.4§9D.10,1.

9 Cu.  Dernburg 1 § 229 mp. 11,
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II. Actio aquae pluviae arcendae. PEMckoe mpaBo He paspbmaers semie—
BIaxbasny mpom3BoabHO H3MBHATL CTOKD XOoEAeBoH ' BOAH CBb €ro yuyacTKa HAH
Ha ero yuacToks. Takoe H3MBHeHie CTOKa BOXP MOXETH CAAMKOMD OCYMIATb HIH
o6paTHTh BB 60ioTo cochauilt yuacroks !'. Hopuammoe mevenie RoxxeBolt BoAN
onpexBadeTcA HIH ECMECNEEHNLIME MOA0NCEHIEMS YUacTKOBDL (natura loci) !2,
BIE MCmHbM3 3ax0HoMs (HanpEmbps, lex coloniae), mam, HaxoHemb, 'rism,,
9TO COOpPYXeHid, HANPaBIAOMiA CTOKDH BOAH, CYMECTBYIOTH yi&e Bb TeueHie He-
sanamamnao epemenu (vetustas)!d. Cochbab, obragaiomifi HE®e JemamEMD
yY9aCTKOMB, HEe XOJEKEHD NpPEeLATCTBOBATb, YTOOH BOX& CH BEDPXHArO YYaCTKA CTE-
Eaja IO HOPMAJAbHOMY OyTH Ha ero geMawo !*. Cochab, o6aaxaomili BepXHEMB
YYaCTEOMD, HE XOJEERD YBEIHYABATH PasMBpH H CEOPOCT HODMAJbHATO CTOKA
BOAH Ha HEXHIE yuacTok® '5. Ecam kro-am6o Hs® 8TEX® cochiedf 603600ums Ha
C80€ll 3eMATO COOPYINHCEHIA, KOTODHSA TIpO3ATH JXPYroMy cochbry BperoMs oOTH
u3MbHeHid HOpMaJbHAro TedeHid BOAM, TO APYroil cochbrb MomEeTb mpeXBABATH
a. aquae pluviae arcendae aasa ycrpanemia atoift omacsoctm !®. IlepBonauainbuo
3TOTh HCKD XABAJCA TOABKO IO IIOBOLY UCKYCCMEEHMHITI COOPYEeHil, KoTOpHA
yerpoesn' cochroMd aaa wsMbHeHia Teuemis Boxm (opus manu factum)'’. 3a-
TEMb OHB OmAB pacnpocTpaHeHb H Ha TB cIyvaH, Korfia HOPMaJbHOE TeYeHie
BoaH HsMBHAZOCh BeaBicTBie xbHCTBIA cuas mpupodst (PasMHTA HACHIDb, Cyme-
CTBOBaBII&A Ch HESAMAMATHAIO BpeMeHH, HNH NpHpOAHNHE Baas) 1. IIpeameToMDb
HCEQ CIYEHTH BO3SCTAHOBIEHI®@ IPERHATO TeueHid BOAH. Jaercs HCKD HPOTHBD
co6crBennuka 1, oMdpmredTH ¥, yayppykryapa?'. Beh otm amma, powb co6-
CTBOHHHKA, oTBBualTd TOIBPKO BL TOMB caydadb, eciEm caME mpoH3BeaH H3MbHe-
mie B noka mwbior> mpaBo Ha ydacrokb *'. OHE XONEHW Ha cBOH cderb BO3-
CTAHOBHTh IPOEHEE TeUeHie BOXH 2%, Cch'rneunm orpBuaers ¥ Torza, KOria
oHb He caMb cibiraab mswbBHemie; HO BB 9TOMB cayyah omb 0643aHD TOJLEO
AonycTaTh OTBBTUMEA CBOHMHE CHJIAMH BO3CTAHOBATH HODMAJbLHOE TeueHie BOAM *!.

L.1pr.§2 15.16 L. 3§1D. 39, 3.

n lIoam y1 y: g%an%x; 3XII Tu6IBND BAHATH ITENB Bonpocom tab. VII, 8.
19, | .
1B L, 2§. 23D393

L1 2 2de93

6L 1 1L2§10D393

18 [putows, a. aquae pl. arc. xaeTcd IRmbL WO NMOBOAY ymep6a, MOHECEHHAr0 COXLCKEND
yuacTkOMB, & me spadiemd. L. 1 § 17—20 D. 89, 3. Hcks: 8TOTS He XaeTCA IO MOBOXY coopy-
=menmii, cxbxamEmxs ,agri colend) causa“. L. 1 § 3—9. 15 L. 3§2 L. 24 pr. D. 39,
[Ipo'rnss 9TOr0 HCK&, KOHEYHO, BOSMOEHH CCHIKR HA& COOTBBTCTBEHHOe CEpBHTYTHOE npano.
L. 2 § 10 D. 39, 3. Ho co6CTBeHHBKD HAXE ICKAMAr0 YYaCTKA He MOXETH BOSPAXATL NPOTHBD
Takpxb HSMBHemi H& BHmeZeXamens, KOTOPHA YMeNvudaioms CTOKD BOXH, XOTA OH OHH Ohim
114 Hero seswroxsn. CM. Bume § 4 I.m L. 1 § 11. 21 L. 21 D. 39, 3. Cp. oxmako Ferrint
§ 359, xo'ropuﬂ pasiamvaeTh KaaccHY. mpaBo otk IOcTumianoBa.

17 10. 15 L. 3§ 2 L. 4 D. 39, 3.

2 g J—7.L.14§1D 39, 3. Windscheid § 473 mp. 9. Dernburg 1 § 232, 1.

4 pr. §2L18prL220393
.23§1D. 39, 3.
.22 §2D. 39 3 cp. L 4 D. eod. Windscheid § 473 mp. 17.

. 12.°13. 14 D. 39, 3. Wz cheid § 473 up. 16.
.66§6D. 39,3 O posnbuenir yOutkors cx. L. 14 § 3 D. 39, 3. Windscheid
§ 478 mp. 14. ernburg l§232np 16.

#L.4§2 3L 5L.6§7L.11§2L., 12D, 89, 3.
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Bumnare a. aquae pluviae arcendae MoXeTh COOCTBEHHHKD YYacTkda, KOTOPOMY
Tpo3dTh Bpexd *5, a Tawme oMduredTa *® H y3ydpykTyaps .

IlI. Cautio damni infecti. Ecam opgEs yyacTOK® BeabiacTie coero no-
poxa (vitium) ** mamocars ymep6s ApyroMy (HanpEMBpB, BHCTPOGHHEIH Ha HeMB
XoMp BCabacTBie cBOedl BETXOCTM HJIM NAOXHXD CBOMCTBB IOYBH O6DYMHTCA Ha
Iond cochja), To co6CcTBeHHHKWD Y9acTEa He OoTBBuaers mepexd cochrons 3a
HaneceHHHH Bpexs ?°, Korxa Bpeps NpoE3omens 6e3b ero BuHH (dolus mam culpa) *°,
a Bcxbrersie vitium loci, aedium, operis, T.-e. BeabacTBie HecuacTHaro cayvas
(casu), a ncasus a nullo praestantur“ (cp. O6m. w., § 50) 3. Ho mo mpetop-
CEOMY IpaBy kamxbi cochip MoxeTs 3acTaBHTh Apyroro cochra orshuarh H 3a.
Taxod Bpexb. JaA 9TOr0 OHD JONKEHD BHI3BATH 60 HA 3AKANOUEHIE C3 HUMS
cmunyaayiu, no xoropot cochabp oGasmBaerca Kb Bo3MbBumenilo BCAKaro Bpeja,.
KOTOpHH# BB OyAyHmEMP MOXETH BO3HHKHYTh AAA cochla OTH MOpPOYHAr0 COCTOAHIA
DIpAHaJIERAMAr0 OPOMHTTEHTY YYaCTKa, SpaHia, gepesa # T. I. %% Ecam raxas
CTHNYAANiA 3axaioyeHa, u 3aTBMb OXHaaBmeecs Hecuacrie npomsofizeTs m Ha~
HECeTh Bperhb CTHOYJISHTY, TO OHB EMBersr mpormes cochia mCkB 00b ymaath
cymMu, o6bmannoff Ha oToTh cayuali no 3axaovuennolt cramyasuim 3. dra crE-
OyJ4nid HaswBadach caulto damni infecti. Hckb, BosnmraBmifi ®3b Hes, GHAD
obuknoBenHo# actio ex stipulatu 3¢,

Crunyadnia aTa 3aRI09a€TCA OTHOCHTEAbHO TaKAXx’b HOPOKOBb Bemelf, ko-
TODHSA MOlyms Ooimd ycmpanendve wes06nwxoms *S. OrpbrcTBeHHOCTS mO Hel
OrPaHAYEBAETCA CPOKOMD, YCTAHOBIGHHHNMD IpeTopoMs *¢. TpeGoBaTh ed 3aKa0~
4eHia MoryTs co6cTBeHHEKS ' B BCh amna, avbomia BemHoe mpaBo Ha yuacCTOKD %%,
KOTODOMY TPO3HTh ONACHOCTh, & Takxe Aobpocopberun# Baaxbaens (mocaba-
Hee cmopHo) *%. O643aHN Kb ed 3Sakaiovenilo coGcrenHuKs 'Y, no6pocosBernnilt
Baajxbaend ! m aEna, EMblomia BemHOe HpaBO Ha Tpo3Amifk omacHOCTBI Yua-
CTOKD 3,

%J.6§4D. 39, 3.

% L.58§2D47,17.
g 473 7 L.2022 pr. D. 39, 3. Cp. L. 8 § 4 D. eod. Dernburg 1 § 232 mp. 20. Windscheid

4 {o np. .

% Vitium loci, arborum, aedium, operis. L. 24 pr. § 2. 9. 12 D. 39, 2. Windscheid
§ 458 np. 6. 7. Bapows § 315 mp. 9—8. lloxs vitium operis pasymBerca coopyxenie Ha
cBoel semaB, rposamee mpruBENTH HesakoRHWH ymepG6w semxb cochxa; cu. Windscheid § 460.
1. 2. Dernburg 1 § 231 np. 14.

% 1.6 D. 39, 2.

% [lps maxausocT cy6bexTEBHOH BEHH BosMOxHA Omia Om actio legis Aquiliae.

31 BosMOXHO, OARAKO, jus retentionis oTHocuTesbHO BemeH, nonarmExs BO Braxbuie mo-
tepnbemaro L.7 § 2 L.9 § 3 L.44 pr. D. 39, 2. L.5 §4 D. 10, 4. Windscheid § 458 np. 4.

2 L. 7 pr. D. 39, 2.

38 Jra cymma cBoauTCA kb BO3MbBmienio Bcero mETepeca co BkINUeRieNd lucrum cessans.
L.5§2L.18§10L, 28. 29. 37 D. 39, 2.

3 Humoraa upuTasaHie 0 BoSMBWEHiM YOHTKOBD BOBHHKAETH, XOTA caulio, HECMOTPA HA-
BeB crapania norepnbsmaro, eme we nmpexcraBiesa. CM. Windscheid § 458 mp. 8. Hapoxs»
§ 315 mp. 36—38.

% L.24 § 8D. 39, 2.

8 1, 4 pr. L. 13 %15 L.14 L. 15 pr. § 1 D. 89, 2. '

% L.5§2L.20 D. 39, 2.

BL 5§2L 11 L 13§80L.39§2D. 39, 2. Windscheid § 459 up. 4

®L. 11 L.13 §19 D. 39, 2 ¢cp. L. 18 pr. D. 39, 2 L. 49 D. 50, 16. Windscheid
§ 459 np. 3. Dernburg 1 § 231 np. 5. Huoraa xaxe detentor L. 18 pr. L. 13 § 4. 5 L. 48
pr. D. 39, 2. Hoxpo6rocrn y Windschesd § 459, 1.

:" % 93§ 4. 15) Léglo2 L. 15 § 27 L. 19 pr. L. 22 D. 39, 2. Windscheid § 459 np. 10..

t L. 13 pr. D. 39, 2.

L.9§4.5 L. 15§ 25 L. 19 pr. D. 39, 2, Iloxpobrocra y Windschetd § 459, 2.
Dernburg 1 § 231, 2.
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‘Eecan cochxp Tpe6yert 3akaiouenia sTofl crunmyadnin, a X03AHHD YrpORAIO-
WAT0 YUACTKA OMKAIBIEALMCA UCNOANUMD IMO mpebosanie, TO IPETOPD MOKETT
npurydums ero Kb 3aKdiOUeHilo cTEHNyaANiE ‘. Jas oToro oHBL BBOAHTH coch-
Ja, KOTOpOMY TpO3ATH ONACHOCTb, BO BJaxyBHie yrpoEalOmuME YYACTKOMD;
sBeaxbersie arolt missio in possessionem ex primo decreto cochab NoayvYaeTdH
custodia m observantia mo oTHomeHil0 Kb yrpoxaiomeMy ydacTky **. Ecau, ThMb
He MemBe, cautio He OygzeTb mpexcTaBieHa '}, TO OpeTopbL AAETH Missio in
_possessionem ex secundo decreto 'S, Bcarbacrsie koTopo#i.cochbxp yrpaunBaeTs cBoe
IpaBO0 Ha Yrpoxaiomifi yuacTOK®; OHO HEPexXOiATHs Kb cochry, KOTOpOMY rposSETL
OIaCHOCTh, MOCKOXBKY OHO 10 npEpoxB cBoelft xomyckaers Takoff mepexoxd ‘7.

IV. Operis novt nuntiatio. Ecam Kro-1260 BO3BOXHTH H4 3eMEAbHOMB
yuacrkh coopyxesie, KoTopoe IpOSETH ymiep6oMD IDYrHMD JHIAMB, TO mocaba-
Hi MOI'yTh NpeXbABATh COOTBBTCTBeHHHH HCKP B JOKasaTh HempaBoMBpHOCTB
3TOr0 COOpYXeHid, YTOOH x00HThCA ero yHEuToXeHiA. Taxkb, Hanmpmmbps, col-
CTBEHHHKD YYACTKEA MOXeTh NpPeIBABATh a. negatoria, ecim ero cochbab Bo3BO-
JIHTH TaKig COODYXeHis, IJAA BO3BEJEHIA KOTOPHXDB OHb HOJNEeHD OHIB On
amBTh cepBETyTHO® mpaBo (HampuMbpb, ommpaert Gaukm Ha cochzmif xoms). Ho
TAKOTO pOia Ipomecch Tpe6yeTh MHOTO BpeMenu, H, IOEa OHBb OYXETH TAHYTHCA,
COOpY3KeHie MOEeTh HaHECTH HemonpasuMbil ymep6b mATepecaMb HCTHA. Bb BAAY
aroro, Bb 9XEKTBE mperopa !® OLLIO YCTaHOBIEHO CDEACTBO, IPH NOMOMHA KOTO-
paro 3eMieBiaibien’s MOT'b OCTaHOBHTH BO3BEAGHie COOpYHEeHis, rpo3fmaro ero
HHTEpecaMb, X0 paspbmenia Bonpoca 0 NPaBOMBPHOCTE 3TOTO COOpPYXEHiA. ITO
CPEACTBO €CTh operds novi nuniiatio. COCTOHTH OHO BB TOMB, UTO HPOTHED BO3-
HEKAI0IMaro COOPYyXEeHiA 3adABIAETCA MOPHCECMEEHHBIH nPOmMecms Bb caoBecHOR
nxm cumBoamdeckol ¢opmb (lapilli jactus) Gess yuacria MarmcTpaTa *®. 3TOTH
IpOTECTD 3aABIAETCA Kakh OH CAMOMY COOpyNceniio ®°, B6E3E Hero !, H xox-
JEeH'D HCXOJATh OTH YNPABOMOYEHHArO JANa. TakEMT JHDOMD ABAAETCA COOCTBEH-
HAKD YYaCTEa, KOTOPOMY TpO3HTH BpeXd °%, am¢urenTa ®®, cymepdumiapif **, 3a-
JoronpaHEMaTedb *®, y3ydpykryaps 8. IIporects sasBagerca aTHME Jumamm 37

43 OrkasuBasch OTH cBoero ydactka (derelictio), cocbxd H3GaBxderca OTH HeOGXOXHMOCTH
saxawunTh cautio. L. 7 § 1 L. 9 pr. D. 39, 2.

WL 7pr. L 15§20.30D. 39, 2. L. 12 D. 42, 4. L. 3 § 23 D. 41. 2.

5 L. 15 § 31. 32. 39 D. 39, 2.

8L 7pr. L 15§ 16 D. 89, 2. .

ML .5pr. L.12 L. 15 § 16. 17. 25. 26. 27. 33 L.18§15D. 39,2 L. 5L.7§9
D. 10, 3. L. 1 pr. D. 23, 5.

48 Windscheid § 466 np. 1. Cp. Karlowa, II, ctp. 471 cax.

@O L. 1§2D. 39, 1. Bbposarno nperaamazncs ceaxbrexs. L. 8 § 1 D. 39, 1. L. 1§ 7
D. 43, 24. Vangerow, lII, ctp. 531.

% In rem fit, non in personam. L. 10 D. 39, 1. Coopyxenie xo1%HO 6HTH eme HE KOH-
<enHoe, cBAsaEnoe Cb 3eMxe0 L. 1 § 1. 12 D. 39, 1. IhAreannocTs HyHDiaTa X01KHE COCTONTH
Bb fosggx%linégnepec'rpoﬂnﬁ HIA ®D CHOCB, HO He BB NpOCTOND peMoETE coopyxemiA. L. 1

11— .39, 1.
§ % Jn re praesenti ita, ut domino possit renuntiari L. 6 § 1—4 D. 39, 1. He mubers
suag%nia. 6uxs su sarbunp dominus uspbmers Ba camomn xBaB, mam mbrs. L. 1§ 5 L. 10. 11
D. 39,'1.

5 O condomini cu. L. 3 § 1. 2 L. 5 §6 D. 39, 1.—L. 5 § 5 D. eod.

58 Dernburg 1 § 233 pr. 13.

%L.3§3D.39, 1.

B L.1§5D. 43, 25.

%1.1§20L.2D 39, 1. L. 1 § 4 D, 43, 25. Komeuno, Taxxe u b, f. possessor.
Vangerow 11, crp. 531. Windscheid § 466 np. 5. Hymnmiania smoxers Oute crbiasa procu-
rator’oMs aTEX’b JENDb, HO He paGows. L. 1 § 3. L. 5 § 1. 18 D. 39, 1.

57 CorsacHo kaaccadmxanin Yasuiana vp L. 1 § 16 D. 39, 1; cp. kxaccndruranino Ilasia
L. 5§ 9 D. eod.
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- BIH juris mostri: conservamds causa (HampEMbBp®, AAA 3amETH CBOGOXB COG-
CTBEHHOCTH NPOTECTYWMAro JANa OTH CEpPBHTYTAa; XA TOro, YTOGH Obam cob.io-
AeHH CochIoMD 3aKOHHNSA OTpaHHYHIA COGCTBEHHOCTH, 33CTABAAIMIA €ro non
facere m T. 1.) %%, mam Ee damni depellend: causa (ITOGH NPHEYAETH cochra Kw
npepocrapiaeniio cautio damni infecti mo moBogy Hauararo coopyxemia) 3.
Kpoub Toro, operis novi nuntiatio Moxers OHTH 3aaBIeHA juris publici tuends
causa ®, T.-e. LJ4 3amHUTH OTh HapymeHi SaKOHEHXP HOPMDB O HONb30OBAHIH
res publicae, sacrae u religiosae ®'.

Ilocamdcmein operis novi nuntiatio ®® cocToATH BB TOMB, ITO HYHOIATH
JOIEEHD MPIOCMANO6UMD CBOE COOPYi#eHie M MOEETH BO30GHOBHTH €ro TOJBKO
TOTXa, KOrja JOKameTh B IETHTODHOMD lipomecch cBoe mpaBo Ha BO3BejeHie
coopyxenia. Ecam me oHbp He DpiOCTAHOBHTEH COOpPYXeHiA mocaB operis novi
nuntiatio, To HysniaeThs noaydaers npotaps Hero interdictum demolitorium 2.
IIyreM» 3Toro HATEpAEKTAa HYHNIaBTD ®* 3acTaBAdeTh HyHNiaTa paspywums Ha-
yaToe COOpYXeHie; HYHNIaTh IPH STOMD YHCE HE MOICEMS CCHLAMLCA HA CBOE
jus aedificandi ®® (114 BTOrO OHB MOXETH HAYaTh HOBHIH Ipomecch, HO Y&Xe IO
Pa3pymeHIE COOpyXeHid), HH Jake Ha TO, YT0O OHB He 3Hadb O npomcmexmelt
0. n. n. %, (nuntiatio xbaaercs me amny, a coopy=eniio). HHTepiWET®: BuHHaeTCA
IpOTEBD BCAKAro Baafiblpla yuacTka, Ha KOTOPOMB CIBIaHO COOpYXeHie BOIPEKH
nuntiatio. Ecam Biagbrens He caMb B03Beab COODYXROHIA, HIA BO3BEAD €ro, HO
3Had o nuntiatio, T0 OHD XOAKEHD NOSBOJHTH HCTHY YHHYTOEHTH COOpY#eHie
CBOHMH CHIAMH.

V. Interdictum quod vi aut clam. Interdictum quod vi aut clam—de-
Aukmuviii ucks ®’, xoropu#t BosHEKaeTH BCcabicTBie TOro, 4TO KTO-1EGO MAUHO
UAYU HACULDCMEENHO COBEPIAND JAA OCYMECTBAEHIA CBOHXD HCTHHHHXD HJH
MHAMHXBb IpaBb Takia rBHcTBiA Ha CBOEMD HIH YYEOMD 3EMEAODHOMZ YUACMKEMD,
KOTOPHMH IPOABHID npexelpesicente Kb OXPAHAGMHMD IPaBOMD HHTEPECAMB
Apyroro auna. IIpeaMeToMs CBOAMH HHTEPAHETH WMBETH BO3CTaHOBAEHIE IPEKHATO
COCTOAHIA, UPH 9eMDB GOMPOCE 0 MPAGMH OMEMuuUKa Ha cosepmenie xbicrsif,
BHI3BaBIIEX'h H3MBHeHie 3TOro cocrodHis, He MOXeTH OHTh BO3GYXRIEHB.

Ycaosia npedsasrenia unmepduxma taxosu: 1) Omenmmuuxs IOIESHD
COBEpIIATh Kakoe-1860 BosybHicTBie Ha seMesvHbill yYuacmoxs MIH ero COCTaB-
Hyl0 vYacTb®® (manpumbpsn, coopyxenie, paspymerie m nepecrpofixa 3paniit, nao-
THHD H KaHaBb, BCIAXHB3Hie S3EMJH, CBaJKa 3€MIH, SarpA3HeHie BOAH BB KO-

BL.1 g 17 D. 39, 1. L. 3 pr. D. 11, 8. Windscheid § 468 up. 5. Vangerow, cr. 530.
L, 1§17—19 D. 39, 1.
6 L.3§4L.5pr. D. 39, 1.

611, 1§16.17 1.. 5§ 9 D. 39, 1. .

62 Operis novi nuntiatio Tepaers cmsy Bb cayuaB cueprm ngnnian'ra, & TaKXke H OT4y-
XieHif y4aCTKS, Bb HHTEpecaxs koroparo oHa cxbaawa. L.8§6D.39,1. 065 ycramoBIeHROMD
xas ea xbHcrsia cpoka c. L. 14 C. 8, 10. Dernburg 1 § 233 np. 24. Vangerow crp. 539.

6 Tekcrs ero cM. Bb L. 20 pr. D. 39, 1. Lenel, Edictum perpetuum § 257

6! NokasaBh CBOW XerRTHMANID Kb COBepmeHil operis novi nuntiatio: Dernburg I § 233
ap. 26. Vangerow III, ctp 536; cp. Windscheid § 466 up. 13.

6 L,.20pr. §1.3.4L. 1 pr. § 7D. 39, 1. Dernburg I § 233, 3.

6 1,238 L.8§7D. 39,1.

¢T) CM. BHpaXeHiA HCTOYHHKOBD 06H ero ocHosaHin Bb L. 1 § 1. 2 L. 11 § 6 D. 43,
24; xaerca noxaliter L. 7 § 1 L. 14 D. 43, 24. - Tekcrs wunrepankra cM. y Lenel, op. cit.,
§ 256. Cpors: annus utilis L. 15 § 3—6 L. 22 pr. D, 43, 24.

) L.1§4L. 20§ 5 D. 43, 24, HO He Ha XBHKENYD Bemb, He CBABARHEYD Cb
semzelf. L. 20 § 4 D. eod.
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Joank) ¢°, m npn ToMs coBepmaTs 3TH xbifcTBiA Gonpexu sanpemy ucmya (T.-e. vi)
HIE matino orb BcTna (clam) 7°. 3ampers ! Mo&eTh GHTh BHPaEEHD BB Jd06ok
¢opul, caosoMs, cEMBOamuEeCKEMD ABHcTBieMb MAE Jame (AKTHYECEKEMD COOPO-—
THBAeHieMD . Ecam amnmo, npeimpHEEMaiomee COOpYyXeHie, HaXOJHTH, 9TO 00B-
ABleHHSIH eMy 3ampeTh COCTABIAETD HAPYUleHie €10 10PUCUNECKAL0 6AA0THIR TS,
TO OHO MOXETS OCIOPHTH 3alpeTh HOCPEJCTBOMB RHTEDAHET, 3AMHMAIOMAro
oprzuveckoe Baaxbmie (samp., interd. uti possidetis). 7* 2) Hcemyoms mo HE-
TepAEKTY quod vi aut clam MOXeTH BHCTYIHTH He TOJAbKO COGCTBEHHHED YYACTEA
HIH BemHO-yIPaBOMOYEHHOe JIHIO, HO BCAKil, kTo mMBers cepbe3nnil HHTEpecs 7
Bb TOMb, 4TOGH JXaHHOe upeinpiArie He GhI0 3akoHYeHO ¢, Hampumbpb, apen-
1aToph 7. Herens RoAXKeHD J0KA3aTh HAJHYHOCTH cBOoero HHTepeca. OTBETUME®
He 0CBOGOXAAETCA CCHIEOK Ha cBoe jus aedificandi 7. Humepduxms ne daemen,
ecan nbiicTeie vi aut clam coepmeno xaA TOro, YTOOH YHUUMONCUMD COOPY-
oicenie, Tome Bo3BereHHOe vi aut clam 7, mam ecam xbi#icrBie coepmeno vi
aut clam BB cocrodHim xpatineii Heo6ro0uMOCmu EAs OTBpAMEHiA HeMHEYeMoH
OnacHOCTH, Korja Ha Mbcrd He Onao koMmerenrTHaro MarmcrpaTa %°. HETepauerTnh
JaeTcA IPOTHBD G6CAKAL0 64a0mAvya COOPYXKeHiA, XOTA OGN HEBEHOBHATO AHYHO
BB ero Bo3Befesin 81, Ho BB mocabimems cayval orphrcTBemHOCTE Biagbibma
OTPaHHYHBAETCA OOASAHHOCTHI0 NO3BOJHTH HCTLY CBOHMH CHJAMH YHHYTOXHTDH
coopyxerHoe vi aut clam 33.

Lgo ;;) Igcmqunnn cM. y Windscheid § 465, np. 2; cp. Vangerow W, crp. 542. Dernburg
) y &

L 3§7.8 L.4D. 39, 1.

7t 3anmpeTs MoXeTh OnTh cibiamt wepess procurator’a m xaxe yepesb paba. L. 3 pr.
L. 17 D. 43, 24. Ouw ne moramaerca cueprhio prohibens (L. 13 § 5 D. 45, 24) u oTay-
=xemieMs ydacrra (arg. L. 11 § 9 D. 39, 1).

ML 1§5sqq. L. 20 § 1D. 43, 24.

BL.3§2—4D.43,17. L. 8§5D. 8, 6. L. 52 §1 D, 42, 1. L. 11 D. 43, 16.
Operis novi nuntiatio ne Hapymaers Baaxbmisa.

% Vangerow crp. 547 cx. Arndis § 329, np. 3. Cp. oxsako Dernburg, 1, § 234, up.
20, 21. OporaBs Teopim llepuGypra, coraacHo koTopofi int. qu od vi aut clam Be Momers HMBTH
wBcrs DPOTHBL XBIA, COBEPHIAMMAT0 opus in suo roBOpET® L. 22 § 2 D. 43, 24 (invicem
egerimus), a Takxe L. 6 § 1 D. 8, 5 (sxbce mMberca BB BHAY He pOsSSessi0 Bb HPHARY.
cuucxs cu. Windscheid § 465, np. 18). OtHocarexsno L. 5 § 10 D. 39, 1 cuw. Windscheid.
1. c. Ornocareasno L. 7 § 2 D. 43, 24 cu. Vangerow crp. 549.

75 Harepecs MoxeTh OwTh H HemMymecrBeHHHH L. 11 é 1 L. 16 § 1 D. 43, 24, no
0BD 20iXent OWTh HAXEYHHME Bb JaHumH Moments. L. 11 § 9D. eod. L. 13 § 12 D. 19, 1.

%L, 11 § 14 D. 39, 1.

T L. 11 § 12 D. 43, 24; cp. eme L. 12. 13 pr § 3 L. 16 pr. D. eod.—Buxaxbuie ¢z
MOMeNmd evunanis HHTepAukTa He Tpefyerca. L. 11 § 8 D. 43, 24.

B Ly § 2D. 43, 24. Windscherd § 465, np. 9.

®L.78§3L. 22§ 2D. 43, 24.

% L.7 § 4 D. 43, 24. He BO3HEK&ETH HHTEPAHKTE: H TOrAa, KOTAZ HA&CHIie IPOH3BELEHO
cb paspbmenia xoMnerentnaro marmcrparta. L. 3 § 4 D. eod.

81 1, 15 pr. D. 43, 24.

8L 16 §2L.15§7D. 43, 24, Cu. eme L. 6. 13 § 7 L. 15 § 2 D. eod.—L. 15
§ 3 D. eod.
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IOpunuyeckoe Bragbuie (possessio).

Taasa L (iomia mongrid.

§ 15. Nonarie o Bnraabhiv. Ero shayewie Bb npask.

Jus possidendi, possessio w detentio. Fossessorium u petitorium.

I. Baapbuie ects gaxmuveckoe 0cnodcmeo suya nads éewspro. 1o pak-
THIECKOE TOCIOACTBO HE nNpexnoJaraeTd HenpembHHo fusuveckaro 603dmwiicmern
JHIAa Ha Bempb; JJIA ero HaJHIHOCTH JOCTATOYHO MAKO0 OMHOWENIA MeHcoy
AUYOMS U BEUBI, NPU KOMOPOMS NPU OGDIUHDITS YCAOBIATS 6AA0MWAICYUT MO-
glcems pascuumvieams Ha npodoadcumessnoe u o0be3neueHnoe oms nNOCAUA-
MEABCINEE MPEMOUTE AUYT U OMT NPENAMCMELH CO CIMOPOHDL CUAE NPUPOODL
pacnopaoicenie eewypro. Ilosromy, manpembpn, BB MoeMb Baaxbmim HaxopATCa
OpeBH&, CAOKCHHHS MHOK JJA BO3BeleHiA NMOCTpoHKE Ha OTEpuTOMD Mberh mim
cinaaBageMss no pbkb; Ho He cocraBagiors o6nexkra Moero Baarbmia Bempm,
yHeceHHHA pBko#t Bo Bpema pasawBa, maAM KOmeJdeKb, 3aGHTHI MHOIO BbL TOMB
mbers, rxb caomennt Mom GpesHa !. Kpowb ¢axTuueckaro rocmoicrsa Haub
BEIBI0, CYMECTBYETH MPA60 HA N0aHoe U beanpenamcmeennoe 10cnodcmeo
#ads eewpr0. DTO NMpaBO ecTh mpaso cobecmeennocmu (dominium; proprietas);
BB 0TaAYIE OTH HEro (GaKTHIECKOE IOCHOJCTBO HA3KIBAECTCH 6AA0HIEMS (POSSessio).
Ha pasroBopHOMB, EelpHIMYECKOM> A3bHKE 3TH xBa caoBa 4acTo cMBmuBaoTcd:
o Baaxbuim roBopars TaMb, ribl mmbBioTh BB BHLY coGCTBeHHOCTH; 3TEMB rph-
IIHAA CAMH DHMIfAHe: Y HEXD TakEe BB CIOBOYNOTpeGaeHin moBcenHeBHOH EH3HH
AMeHeMB ,possessores“ o00603HaUaJHCh 3eMeabHHe coGerBenuukd ®. Ha A3nkh
IOPECTOBD Takoe cMbmerie TepMmHOBL HemomycruMo. Baaybuie—muermTyTB, CO-
BEDIIEHHO OTJHYHEIE OTH NpaBa COGCTBEHHOCTH; COOCTBEHHHKD BEIIH MOXETDH HE
OnTh eda BaagbaemeMd #, Ha060pOTH, BiaxbTh Bemplo MOEETH H He COGCTBEH-
mukb. L. 12 § 1 D. 41, 2. Ulp. 70 ed. Nihil commune habet proprietas cum
possessione. L. 1 § 2 D. 43, 17. Ulp. 69 ed. Separata esse debet possessio
a proprietate.

1 Jano, koTopoe BOSpMeTHh GpeBHO, 3HAETDH, YTO OHO COBEPMAETh KPAXY, & IHNO WOXHH-
Ma©omee KOmeieKs, OCHOBATEIbHO C4HTAETH, YTO HAMAO YYEYD BEMb., NOTEPAHHYI €A X03AH-
HoMb. CM. 06 aToMD mozpobube mmme § 22.

2 L.78 D. 50, 16 L. 15 D. 2, 8. Wiwndscheid § 148, np. 2.
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II. 3navente 6aa0HIR 63 1PANCOAHCKOMS MPA6T CBOZHTCA Kb CrbAyio-
meMmy:

1) Baaxbnie Bempio ecTb Heobrodumoe ycio6ie dar mow, wmobvl cob-
CMBEHHUKS MOUE NOABI0BAMICA CB0eti Gewynr0. UTOOH COGCTBEHHHKD MOI'B 3KC-
ILI0ATHPOBATh Bellb, OND JXON&EHDh NPeXBAPHTEAbHO HOXYYHTH (aKTHYECEOe
TOCHOACTBO HaXb Hew. ,Cob6ctBemnocTs Gesb Baaxbmia“, rosopETs lepmurs,
,0HIa 6N KI3X0BOK 6e3h Kai04a, PPYKTOBHMDEL AEpPeBOMB 6e3b JBCTHRNM, KO-
TOpad HeoO0XOAEMa, 4To6H cpwBaTh nJOAM“. He mvba Baaxbria Bempio, col-
CTBEHHHKD HE MOXOTh HH HemocpercTBeHHO uti, frui, consumere, HE HCHOJAHATH
3aKJII0YCHHHXD HMD aKTOBb HepejauyH NoJb30BaHid 5TOH Bembio APYrAMD JHUAMD
. (oTnaua BB aperxy H T. m.). IloaTowy BecbMa BaXkHHIMDL 31EMEHTOMD IIpaBa c0G-

CTBOHHOCTH ABAsAeTcA HCKDB (rei vindicatio), mpE moMomm@ KoToparo COGCTBEHHHKD
IOJYYaeT: BO3MOKHOCTH BHTpeGoBaTh BIaxbHie Bempblo, KakEMB OH NyTeMDb
Baragbrie v GHJIO HMB yTpauyeHo, W Bb YbH OH DYKH ero Bemp HH NONAJI&.
YcaoBiaME DmpOBejeHiA DTOr0 HCxa ABAAETCA IIPaBO COGCTBEHHOCTH H& cropowb
Bcrna H BaajbHie Bempio Ha cropond orbrumka. TakmMb 06pa3oMb H3D IpaBa
COOCTBEHHOCTH BHTEKaeTh 1pPA60 HA 6.adwMie 6ewyd10, Jaiomee COGCTBEHHEKY
BO3MOEHOCTh JOOHTH ce6b Biaazbuie Bemplo H3B PYKL KamAaro TPETHATO JHIA.
910 DpaBO Ha3mBaeTcd jus possidend: (cp. Bmme § 1, III).

2) Baapbuie y PuMadn® ABIAETCA COCMAGHOHIMG INLEMEHMOMS NOUMYU 6CIOES
¢€n0co6063 npiobprmenin npasa cobcmeennocmu. Toapko BB crbaxaxs mortis
causa (Hacrbgopamie, Jerarb) cOGCTBEHHOCTh MOXETH HepeiaBaThcd 0663p nepe-
Xave Bragbuia. B o6oporb me inter vivos (coraacuo mospubiimeMy pmMckoMy
npaBy) nepejava maE npio6pbremie Baaxbuia ABIAeTCA COCTABHOR YaCTbIO MOYTH
Bchbxb raapwBiimEx®s cnoco6os mpio6pbrenia coGeremnocrn. Hepocrarouso,
HaupaMbpb, OFHOrO AOroBopa O mepexoil COGCTBEHHOCTH OTh OXHOrO JHIA Kb
IPYroMy; CoGCTBEHHOCTh NEPEXOJHTH JHUINL Cb nepeiavyelo BiaxbHid Bemplo Ha
OCHOBaHiH 3TOro jaorosopa (traditio); mpaBo Tpe6yeTrs, 94TOGK COGCTBOHHOCTb HPH
CaMOMB CBOEMD BO3HHKHOBEHim mpossHiack BO Bce#t cBoef moamorh, peaanHO
BONAOTHAACh OW BO Blaxbuinm. Touwo Takke 3axsaTh Baayxbmia ecTs raaBEnE
9J1eMeHTh Toro cmoco6a mpio6Gpbrenia co6CTBEHHOCTH, KOTODHH HOCHTH HasBaHie
occupatio-rei nullius, mam Toro, xoropu# uMenyerca perceptio fructuum. B
kavectsb jpamreapnaro cocroadia Biagbmie, npE HaJHYHOCTH BB HeMDB HbBKoTO-
pHXb 0CO6EHHHXD CBO#CTBH, NPHBOAHTD Kb BO3HHKHOBEHII0 NPaBa COGCTBEHHOCTH
IO XABHOCTH (usucapio).

3) HamGoapmee 3Havemie »p npasb mnpmgaers Baaxbaiio cabxyomee ero
cBoficTBo. Baadmnie sewypto camo no cebmw, He3a6UCUMO OM3 NPasa cobecmeer-
HOCTIU HA Nee, ¥acmo nosv3yemca topuduveckoti sawyumosi . droft 3amuroRk
noas3yerca Biaaibiemb, Eakb TakoBo#, He B3Hpad HA TO, BHTEKaeTh JH €ro
piagbuie w3b npuHajiemamaro eMy jus possidendi, mIE xe OHO BOSHHKJO He-
NPAGOMDPHDIMG NymeMs, 6e3b BeAKaro lopuamueckaro Ttaryaal. IIpasxa, sa-
mura BiaibEia Aaerca He BCcAKOMY JERY, nMbomeMy ¢akTHYECKYI BIACTH
Halbh BEMBIO; IAA ed HAJNAYHOCTH HeoGxoxmMo HMBTEL Takb Has. anitmus domint,
2 T jgepmaream Bemeit, koropue He uMbioTH 3TOr0 animus domini, JARmEHHE
cuenudrveckodf 3amuTH BaaxbHig (detentores).

3 O npomcxoxxcnin aTol sameTH cM. Girard crp. 272 cax. Dernburg 1§ 171. Wind-
scheid § 148 wp. 5. Costa 11, crp. 84 ca. Karlowa II, ctp. 313 cx.

4 1. 2 D. 43, 17. Paulus 65 ed. Justa enim an injusta adversus ceteros possessio sit,
in hoc interdicto nihil refert: qualiscumque enim possessor hoc ipso, quod possessor est, plus
juris habet quam ille qui non possidet.
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Bp cmay oroff samuTH Baaxbiens Bemu MOEETh Tpe60BATH, YTO0N HHKTO
uHOR (ame ammo, mmbiomee jus possidendi) camoynpasro e npenAmcmeosars
emy cnoko#HO mpopoaxkaTh cBoe Baaxbuie. Baaxbaenws, moassylomiica opran-
yeckolt sammToif BaanbHiA, MOKETH He TOIBKO HACUAEMZ OmMpadxcamsd Hampa-
BIGHHOe Ha Hapymerie ero Baaybmia wacuate: »T0 npaBo uMbers He TOABKO
Baaxbaens, koTopuit noapsyerca cnenjaapuofl Bragbasueckot samurof, Ho KaEx0e
auno: vim vi repellere licet (cm. O6m. u. § 55, I); Baaxbaens, xoropn# noab-
3yercd Baaxbapueckolf sammrofi, MOXETH CBEPX'b TOTO 6epHymb 06PAMHO 64a-
Onnie, Komopoe 6via0 Yy Hew camoynpaeno omuamo. Juno, oTHABIIE BIa~
XLbuie y apyroro, He MOXeTh NpOTHBL NpPHTA3aHiA O Bo3Bparh BiaaxbHia cobl-
JarbeA Jaxe Ha cBoe jus possidendi. OHo zoaxuo BepHYTh BIaABAbLLY OTHATYIO
Y nocabamsro Bemp m 3aThMb yxe MOXKETh 0COGHMD HCEOMD, OCHOBAHHHND HA-
Jjus possidendi (rei vindicatio), ao6aBathca npm3Eamis cBoero mpasa Ha Baaxbaie
CYAeOHHNMB OyTeMb, H TOJbKO Bb CiydaB Bumrpwma xbaa moayyaers Braybuie
Bewblw oTh HesaxomHaro Biaxbabna. Takumb 06pa3oMsb, Biagbaens samumumaercs
OTBb HOCATATeAbCTBD Ba ero Biajbmie co CTOpPOHH TpPeTbHXD JANL OCOOHME BiIa-
XbAbyecKHMH HHTepPIAKTAMH.

Ota samuara BIaAbHIA HOCHTbL OZHAKO NPOGUIOPHLUL TAPAKMEPS Bb TOME
cMeicab, yro Brapbaens ammaerca cBoero BAaxbHiA, AMIOb TOABKO APYroe JRIQ
CYAeGHHMD NOPAJKOMB, Bb (opMb HCKa 0 mpaBB, 10KaxeTh HAJNHYHOCTL Y HEro
npasa Ha Baapbuie (jus possidendi), BO3HEKmIAr0 Ha OCHOBaHiH KaxKoro-au6o TH-
Tyla, H OGHADYXKATH OTCYTCTBie y HaJAWuHAro BlafBabma TAKOro npasa Ha.
Baapbaie.

III. Taxums o6pasomsb, Biapbmie samEmaercs HE3aBHCHMO OTBH TOTO,
axbers am Baagbiaens jus possidendi, mam mhre. Thub He Menbe, Kakb y&e
yKasaHo Bmme, He BcAKifh Baapbienmb, xaxbs TaxopoH, moap3yeTcA ONHCAHHOH
Baaxbabueckoit samuroif. Be dTOMB OTHOmeHiH pasimdacTch 10puduveckoe 6aa-
Omnie Bb ThcHOMB cMbcab (mpocTo possessio mam possessio ad interdicta) m me
3aMBIIEHHOe HHTEDAMKTaMH depxcanie Bemm (possessio naturalis wim detentio).
910 pasamuie obycaoBimBaerca ThMb, mMBers am Baaxbaems animus domini
uaa gbrb. (Iloapo6Ho 061 8TOMD Gyaers ckasaHo BB §§ 18 m 19).

IV. 3amara Biraabuisa, KAk TaKOBOrO, OTH CaMOYNPABHHXD NOCATATENbCTED
Ra Hero mMberb, Kak® M BAXBIW, HPOBE3OPHLIA XapaKkTepd H HA3KBAECTCH TEXHH-
9ecKH possessorium (coBpeMeHHnH TepMunb). Ilpn cmopB o Baapbuim uckmo-
yaercd NDpUHNEMIAIBPHO BCAKiH 60mpocs o mpasmw Ha eaadmwuie (jus possidendi);
CyAba pbmaeTs TOABKO, KTO H3b CHOpPAMEXD Biaxbiems, B YCTPAHAETbL CAMO--
yUpaBHHA Hapymenix BiaaBuia. Bb oramuie oTh cmopa o Biaxbuin camuit crops.
O 7mpaeémw Ha Bemlb, KOTOPHH X0JAXeHD> BO3GYAMTH ympaBoMoueHHHH HeBaaxbiens
Aas uoayyewis BaaxbHia oTb HempasombBpmaro Biaxbibna, HasbBaeTcA petilorium
(Tak®e COBpEMEHHH# TepMMHD). :

§ 16. Ectb n ropuanvecroe Bragbuie daktn wam npaso?

I. Bce yuemie o wpmpmueckoMt Baaybuim, ero cymecrsb, ycaosiaxn n
JOPHIRYECKAXD HOCAbACTBIAXD, BB BHCmeH cremenu cnopHo !. Cmopers m Bo-
 TIPOCH ecTh aM lopEAWYecKoe Biapibuie ¢axTs mam npaso? Phmenie ero saBu-

1 O63ops amrepatypu cM. y Windscheid § 150 nmp. 1.
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CHTH, TIABHHING 00pa3oMb, OTH TOro onpexbiemia, kotropoe pxaerca camomy
nonamio cybsexmuenaio npasa. Taxb, nanpumbps, Jepr6yprs, KoTOpHI ompe-
1badgers cyObeKTHRHOEe NpaBO, Kakh yuacTie Bb EWSHEHHHX'h 6iaraxsb, obesme-
YeHHOe 33 KaKuMB-AA00 JHUOMB GO CTOPOHH KOpEAEYeckaro mopazga (Pand. I,
§ 39), cp aroit ToukE 3phHiA NpEXOZATHL KB BHBOLY, YTO KPHAHYECKOE Biaxbmie
He IpaBo, & (akTb, KOTOPHH TOJLKO NPHBOAHTE Kb H3BBCTHHMD IOPHAHIECKHMD
nocabrersians (Pand. I, § 169).

II. Mu onmpexbamar cy6mexkTEBHOE DNpaBO, Kakb cdepy CBOGOAH HAH
‘BAACTH, 06esmeYeHHYI0 33 CyOBeKTOMD> HODMaMH OOBEKTHBHATO IIpaBa AId TO-
ro, 9To6H Cy0BEKTh MOI'b YAOBIETBODHTh KaKOMY - JHG0 OPH3HAHHOMY IPaBOMB
uuTepecy. Hcxoza ®3® artoro onpepbaenia, crbiyers npHsBaTh, 4TO IOpHAH-
vyeckoe Baagbmie, T.-e. Biagbmie, sammmaemoe BiaiBIbUeCKEMH HHTEDAHKTAMH,
ecms npaeo, HO NPaBO Cb XOBOJBHO CKYAHHMD coiepxkaHieMb. Bb camoms abab,
3rber Haagmo m o6esnedeHHad OGBEKTHBHEIMG NpaBOMDB 33 CYOBEKTOMB cdepa
BI1aCTH, H WHTEpech CyOBeKTa, Kakb I'Bap ycraHoBiAeHiA aToH cdepn BIACTH.
Baacms cocrouTb BB BO3MOKHOCTH AMA BAajbiboa NyTeMb> HHTEPIHETORD Tpe-
60BaTh, 9TO6H ero BiaxbHie He HapymaJaoch CaMOYIDPaBHO; WUNMEPECs XEe Bb
coxpaHeHiEm Blaxbuia oueBmpeHD H3B TOTO, 4T0 OELIO CKasaHO O 3HAYGHIH BJa-
JBHig, Xakp Heo0XOolEMAaro ycaoBia xossalicrBenmoff skcmaoaramin Bemel xae
O CTODPOHH COGCTBeHHUKa (06> oOmecTBeHHOMD HHTepech, KOTOpHH NpPHBOAHTSH
Kb yCTaHOBJEHil0 3amaTH Biaprbmia cM. HEme § 17).

III. Codepocanie mpasa 6aadmnia XOBOABHO CEYAHO, H CU4AA 3TOTO HpaBa
HesHaumTeJbHa: BiAaxBaeus, xoropuit He mMbers jus possidendi, xoakems yeTy-
NATH YOPaBOMOYEBHOMY Ha Biaaxbmie JANy, JHmb TOAbKO HocrbiHee AOKAMKETDH
cBoe jus possidendi. Ho orw aroro Baaxbuie He mepecraers GHTh OPaBOMB Bb
cyOrexTEBHOMD CMHeab, B HcToumMKH, AbiicTBHTENHHO, HA3HWBAWTH €ro mpa-
BOMB — jus possessionis. (L. 44 pr. D. 41, 2. 1. 2 § 88 D. 43, 8). IIpase
Braxbuia mMbers TO obwiee co 6croMu cybzERMUCHLIMU MNPABAMY, 9TO OHO BO3-
HHEQ€Th Ha OCHOBaHiIH (aKTHYECKHXD cocTodHili; Biagbabueckad saumuTa HaYH-
HAeTCA JHIIb Ch YCTAHOBIGHieMD (AKTHYECKATO TOCIOACTBA JHNA HAAD Bembio.
D10 He cocTaBiAeTh 0COGEHHOCTH BIaABHIA: BCAKOE NPABO BOSHHKAETH JHAIIL BL
‘pesyabTarTh HacTyIIeHiA OpOH3BOAAMAro ero gaxTaieckaro cocrasa (O6m. 4. § 34).
Ocob6ennocms 64a0wHIA COCTORTH TOABKO BB cabayomewns: ,IIpE Bckxb Apy-
rEXDb TpaBaxb, HanpEMbBpsn, COGCTBEHHOCTH, 06A3aTedbeTBS —npaBo, JHIIL TOABKO
OHO BO3HHEJIO, OTpbmaercs oTH mpoMsBOiAmaro ero ¢agra (Hanpanbpb, OTH
TpajMnin, XOroBOpa, AEAHKTa); 3TOThP (akTh NIPHHATIEXKHTH Yy#ke IPOILIOMY H
npogoaxalTca Jaumb ero cabjacrsia. Ilpm Braxbmim Ee mpojoazmenie coorBhT-
cTBylomaro ¢aKTHYECKAro COCTOAHiA ABIAAETCA YCJAOBiGMD CymECTBOBaHIA mpHTA-
3aHiA Ha 3amuTy BAaibmia; Bragbiens mmbers mpaBo, TOABKO mOKa OHB ((parTH-
ueckH) BIaxBeTh. OTa NPOTHBONOJOKHOCTb MOKETH OBIT KPATKO BHpameHa Cxb-
AyiomEMB 00pasoMb: npu BCBXD ApyrExb mpaBaxb IOpaBomopoxzaiomii darT.
eCcTh Ipexojfimee YCIOBie BOSHEHAKHOBEHie mpaBa, a OpH Baaxbriu gaxms eMmwemn |
CZ MIDM3 COCMABAACMS NOCMOAHNOE YCA08iE CYULECMBOBAHIA NpPasa“ *.

IV. Tloxomenilo, uTo ioparudeckoe Baajbuie ects mpaBo, He mpoTHBOpH-
YHTH TO OGCTOATEALCTBO, 4TO Biaxbabueckas 3amura oGe3meduBaeTca dagce tHe-

2 Thering, v Handwdrterbuch d. Staatswissensch, v. Conrad, T. II c1p. 417. Cp. Tdxe
Kniep der Besitz des BGB (1900 r.), crp. 6. Toabko mmba BB BEXY aTy Heo6XozuMylO dagTn-
9ecky®0 OCHOBY Riaaxbuia, mbxoropma wBcra HCTOYHRKOBS HasHBaWTHL Baaxbmie res facti, mon
juris (L. 1 § 3 D. 41, 2. L. 19 D. 4, 6).




— 49 —

NPAGOMMLPHOMY 62a0MAdYY, HaIDAMBDPH® BOpY, W 9TO TAKHMB OGPa30NB Hapy-
meHie mpaBa Kakb GH JXaeTh HapymaTenw oco6oe mpaBo. JT0 ABiemie Berph-
9aeTes H BB JPYrEXD 001acTaAXh: HempaBoMbpEu#t cmemmpHKaETH UyKOro Mare-
piana HHOTZIa CTAHOBHTCA COOCTBOHHHKOMD HOBOH BeIH; OXOTHHKD, 10 PHMCKOMY
upaBy, xbaaerca co6crBeHHHEOMD yOmToff mMP Ha wyxo# 3eMab jmum.

§ 17. Ocnosanie sawutbi BraabHia.

I. Bb 4eMh COCTOHTD 3aKOHOZATENbHOE OCHOBaHie 3amuTH Biaaxbmia? Ilo-
4eMy IpaBO XaeTh Biaxbipueckyio 3amuTy oTh Hamajfenii BcaAxoMy Biapbasrmy,
npaBoMEpHOMY H HenmpaBoMBpHOMY, ¥ HH BBb KaKkOMB caydah He mospoasers Ha-
pywmETexio Biaxbuia b cmopb o Bragbmim cCHIaThCA Ha CBOe NpaBO Ha Baaxb-
mie (jus possidendi)? He mpegcraBideTcd JH CTPRHHHMD HHCTHTYTDH, EOTOPHI BL
pe3yasTard MOmer, NpHEBECTH Kb TOMY, 4T0 #ABHO HenpaBoMBpuuit Brapbaens
DONYYHTDH 3aIHTY IPOTHBDH COOGCTBEHHHKA BEMH; Kb TOMY, YTO COOCTBEHHHKD IpH-
HYXJeHb BEPHYTH Bemb TakOMY BIaxbasly, ecliE OHb OTHAND €e CaMOYIpPABHO,
H BO3GYAMTh AiA moayduemias ed o6paTHO oco6uli mermropHEH mpomeccs? ITOTDH
BONPOCH TakKke OFMHD H3B CaAMHXb CHOPHNXD Bb Haykb. Co Bpemers CaBuEBH
H A0 HamAXb JHe#t BrICKa3aHO Owa0 He Maao pasHopbumBexb Bo33phbmift no
a'romyl uoBOAy. Mu orpammuEMcA KpaTko#f XapakTephcTEko# BamEBHmAEXDL H3B
HAXD L.

II. ITo mubmito Caeunou® Biapbmie, camo mo ce6b, He ecrb mpaBo, a
tdaxrs. Ecam npaBo mpecabayers wuspbcTHHe cayvam HapymeHia Biaxbabi, To
JEmb BB BHAY TOro, 9T0 HMH HApyIIaeTcd HEUPHKOCHOBEHHOCTH BJiaXBiomaro
amna. BeAkoe HacHALCTBEHHOE BTOpPEEHIe BB CYMECTBYOMiA (aKTHYECKid OTHO-
meHia caMo mo ce6b HempaBoMbBpHO B BH3HBaeTh pempecciw. Jid atoif mMenHo
nhaa Biraxbiaens moayvaers Biaxbabueckie HHTEPAHETH, KOTODHE, KaKb YYHTH
CasunbH, HUCATH JXEJHKTHHH xapakreps. CoriacHo 9TOMy B3rasaxy, yuemie o
Braxbmin cabrosano Gu pa3cMaTpEBaTH Bb 00433TeALCTBeHHOMD mpasbh (obliga-
tiones ex maleficio).— 9ro muknie, oxmaxo, HecoMHBHHO OYeHB OJHOCTOpOHHE.
H3v Bchxb BaagbipuecKEXD HHTEPAHKTOBD TOIbKO int. unde vi mMBers zeamkr-
Hu#t xapakreps. Beb ocraapEne HocATh HHOE XapakTeph, BH 0COOEHHOCTH B&ik-
pbfimi#i msbp Baaxbabuecknx®s mHTOPAWETOBB: int. uti possidetis. Cb momomsio
sroro mocabiuaro mETEpiEKTa cnopb o Biaxbmim wacTo pbmaerca Takb, Karb
opeE rei vindicatio pbmaerca cmopb o npasb. Boo6me, x0T 8TOTH HHTEPIHKTH
»32MAMaeTs Blagbuie OTh HapymeHiA H HacHMiA, HO Hacwiie H JEIHKTHh HO
ABIAOTCA ero mpexnoloxeniama“®. Csepxd Toro, rTeopia CaBmHBH He 0GBAC-
HieTb ® He MOEETH OOGLACHATH, IOYEMY BL DEMCKOMD npasb octaBiema 6ess
sampTe detentio alieno nomine, oOaazamie Bemamm extra commercium uT. m,*.

III. ITo xpyromy Bo33phHil0, rIaBHEHIMB BHpa3ATedeMb KOTOpParo ABAAETCH
Bpyncs®, ocmosodt xaa 3ampTH BAaxbHiA ABIAETCA BOAA JHLA, HOAYYAOMWAS

1 Cwm. oGaop'b mmpa'rypu y Tepuma. O61 ocuoBaHin samaTH BIaibmia (pyc. mep. 1883 r.),

1—38. Windscheid § 148 np. 6. Dernburg I § 170. Sokolowsk:, Die Philosophie im Pri-
va.trecht T. l[ (1907).

3 'Das Recht des Besitzes (1-e m3x. 1803 r.; 3axBer maTApyeTCa 7 msx. 1865 r.), crp. 55 ci.,
cu. Takxe crp. 30 ca.; 48 cx.

3 Dernburg I, § 170. Iepmm op. cit. crp. 14 cia., 75 ca.

\ Iepumry op. cit. crp.

3 Cu. rakme Windscheid § 148 TeKCTh Kb IpEM. 6. Ferrini Man. di Pand. §§ 236 r 238.
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cBoe QaxTHYecKoe Bomaomenie Bo BiarBmin. Irta Boad, X0THA OH H He HaXOAA-
maAcd Bb COrAacii ¢b NpaBOMB, NOAICEHTH 3amHTh, Eakh TakoBad. ,Y&Ee pea-
JAA30BaHHAA BOJA TOCHOZCTBOBATH Halh BEHb0, KaKh TakoBad, mMBerr mpemmy-
mecTBo uepexd Boxeldl, eme crpemameficd Kb pealns3anid... TAEb KaKb €d pea-
JAH3aNiA BO3MOXHA JHIEb dYepe3db BHThCHeHIe yxe peaxmsmpoBaHHO# BOJH, & BB
3aTOMB copepxATcA OckopOrenie arToft Boam m BMBerb cb ThMp camoro amma m
ero cBoGoxu“ ¢. Ocraercd HEOGBACHGHHHMB OZEO: Bb cuopB o Braxbmim ammo
CTOMTD NPOTHBH JHNA H BOXA IPOTHBD BOJHW; IOY6MY HpeJIOUYTEeHie OTAaeTCHA TOoM
BoxB, KoTopasa BomaoTmnack yxe BO Baaxbmim, mepexd Tow, KoTOpad eme CTpe-
MHETCA BONAOTHTHCA BO Baaxbmium?’

IV. Tperse Bo33pbuie, BugsuryTOE Jepunioms 5, cBoguTes KB crbayomeny.
Biraxbuie sammmaercd, Kaks> (aRTAIECKOe NPOABICHIE, KaKDL 6uUIUMOCMd COO-
cmeewnocmu (Thatsichlichkeit, Sichtbarkeit des Eigentums). Ilpm o6maHONMB
xoxh coOumrilt orpoMmoe GoapmmHCTBO BiaaxBasmesw apadawrea eMberd c¢b» Thus
n coGcrennuramn ®. [losToMy HauxmuHOCTH Baaibmia Bempio CO3ZaeTh XA Bia~
rbapna mpesymuio co6cTBeHHOCTH; HaNpOTEBRD, OTCYTCTBie BiaaxbBHIA 3acTaBIAETDH
ppeimoaaraTh ® OTCYTCTBie COGCTBEHHOCTH. BB CHIY 3THXD coolpameHilt 3akoHB
BO3JaraeTh TAXECTh AOKA3HBAHIA HpaBa coGCTBeHHOCTH Ha HeBIarbiomee aHmo,
KOTOpoe HpeTeHEyeTh Ha 3TO HpaBo, & Biarbapma m36aBIAeTH OTH HEOGXOXH-
MOCTE BB caydyaB cmopa 0 cOGCTBeSHOCTH HPeXbABIATh NETHTOPHHIY HCED H JO-

" Ka3HBaTh CBOe mpaBo. Bb pesyabTarh, KOHEUHO, Bb KOHEPETHOMD caydab mo-
¥eTh OKa3aThCd, YTO 3aKOHD BO3NOKHID Ha HACTOAMArO COGCTBEHHHEA 06A3aH-
HOCTH BYHHATH rei vindicatio W mpeiCTaBETH XOKa3aTeIbCTBA CBOET0 HpaBa COG-
CTBEHMOCTH, MeXIY ThMb Kakb Biarboomi# HecoGCTBEHHEED 0e3HpENATCTBEHHO
noxs3yerca Biaabmiems, He npuBogA W He HMbBA BO3MOXHOCTH IPHBECTH Ch CBOel
CTOPOHH JO0K23aTeldbCTBa cBoero mpasa. Ho 3T0—Heo0xoxmMoOe 310, Cb KOTOPHNE
npaxozurca MApHThCA. IIpaBo, yeraHoBasA 3sammry Baaxbuis, Kag® TakoBOrO,
X04YeTh OGIErYHTs SAMHTY CBOMXD NpPaBb JHNAMD, KOTOPHA HO HOPMAALHOMY
Xxoxy Bemelt mpexxe BCEro MOryTh GHTL COYTEHH 33 COGCTBEHHHEOBH. Takb KaKb
CYIECTBEHHHND YCIOBieMD XiA ofierdeHia 3aIETH JTEMD JEIAMD ABAAETCA
ycrpaBeHie, Ipa o0Cy#&XeHIH HXD NpHTA3aHiA 0 Bo3Bparh BaaxbHisg, BCAKAro BO-
opoca 0 mnpapb, TO OPEHXOAETCA MHEDHTECA CBb OTABIAbHHNME cayduaaMa o6Jer-
qeniamsamn'm BIaxbomeMy HeCOOCTBEHHHKY IpPOTHBDL HeBaaxbiomaro coGcrBen-
HHEEa 1°, :

Taxaws o0pasoMb, no mMabmiio lepmura, Biagbmie 3ammmaerca He paxn
praxbmia, a paim coGcrBenHocrH. Baaybmie ects ¢opmocts coGeTBeREOCTH
(Vorwerk des Eigentums). 3amura Braxbmia ecTs aumb o6ierseREuE cmocols
3aMHUTH NpaBa cOGCTBEHHOCTH, o06esnevyeHHNE TEMD COGCTBEHHEKaMDB, KOTOpHE
6aarogapa cBoeMy Biraxbmilo mmhioTh 3a ce6a mpesyMnilo mpaBa COGCTBEHHOCTH.
Bo BcaxoM® caydab TOpEeCTBO HOCOOCTBEHHHER HaXh COOCTBEHHHKOMS Bb cHOpB
o paaxbuim aamp BpeMenHOe, HO60 HepiaxbBiomil# co6cTBeHHAKD, HOGBEAEHALIH BB

¢ Bruns ps Holtzend. Encykl. msx. 2, r. I, crp. 357; cp. max. 5, crp. 473.

1 Dernburg 1, § 170, np. 9; en. Takxe lepumis op. cit. crp. 24 cax.

8 ITepuwss op. cit. crp. 38 cax.; 178 cax. Cu. tarxe Ghirard, crp. 259; BB pycck. xsr,
Mypomyees, Ouepku o6mel Teopim rpaxyanckaro mpasa (1877 r.), erp. 123 —179. I'pamzanckoe
mpaBo xpeBHaro Pema (1883 r.), crp. 547 cax.

? Cp. kb sroMy Jellinek, Allgemeine Staatslehre (1900 r.), crp. 309 ca.

10 Cp. Cic. de legibus 3, 10, 23. Ego enim fateor, in ista ipsa potestate [scil. tribu-
norum] inesse quiddam mali, sed bonum, quod est quaesitum, sine isto malo non haberemus.
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cnopb o saaxbmin, He 3aMEIIHTH HpeXBABHTh NETHTODHHE HCKD H, XOKASABIIH
cBoe jus possidendi, BHTpe6yeTh Baaxbmie Bemibio. '

. Bb moansy Teopim Iepmura roBopATs HBKOTOPHSA IIOCTAHOBJEHIA PHMCEAro
npaBa. JamueTa BIagBmiA AONyCKasach TOALKO IO OTHOMEHi0 Kb BelaMb, CIO-
COOHHIMB CTOATH BB YacTHO# coGcTBeHHOCTH (He res extra commercium); sToft
samuToff MOAB3YIOTCA TOJBKO JIHNA, KOTOPHA NpPABOCHOCOGHN Kb mpio6pbremiio
cobcTBeRHOCTE (e He mMbiorp pabm). Ilpormsn lepmara roBopuTs cabryiomee
coob6paxkenie ! ecam Om 3amura Braxbmia xbiicrBATesprHO OhLIa BBEAEHa pajiH
COGCTBOHRAKOBD, TO MPaBo JNOJxHO OH OHIO BB HNOCCOCOPHOMB npomecch pomy-
CTHTh CCHIKY HeBaaxbiomaro COOGCTBEHHHKA Ha CBOe NpaBO XO0TA OH BBH TAKHX'h
CIyYadxb, EOTAa IPaBO COOCTBEHHOCTH HeBJIaxbiollaro JHNA COBEPIUEHHO OYe-
BHIHO H (e3CHOpHO. .

V. Hakomens, Jepnubypms (Paund. I, § 170) mpepnaraers crbxyomee ph-
menie. OXb YEaSHBaeTh Ha SEOHOMHYECKi# MoMeHTH ‘*. ,Biaxbmie ecTs Haawy-
BHH mOpANOKD® 0o0mecTBeHHHXb oOTHOmeHiH, HaimuHOoe pacmpexbiemie 6aars,
COCTOAIEXDs BH Bemaxb. Baaxbmie HemocpeAcTBEHHO XOCTABAAGTDH HHAHBELY OpY-
AiA TpyAa, CpexCTBa AJA yXAOBIETBOpeHia ero morpebnocredt. IlpomsBoxpHOE Ha-
pymenie 3TEXD (GAKTHYECKHX'H OTHOIIEHi# MOXETH NpHBECTH Kb HEHCHPABEMOMY
sambmareascrsy. HenpEKOCHOBEHHOCTh Hamero (akTHIeCKaro HMYMIECTBEHHAr0
fI0J0XKeHiA ABIAETCA MOITOMY OXHHMD H3Db YCIOBill OpraEWsoBaHHAIO OGIMeRHTiA.
Osa He MeHbBe He06XOXMMa JJdA CYMECTBOBaHIA IpaixjaHCEaro obmecra, Thub
samuTta npaBb“. (Bb modcHemie nocabiuEx® CA0BL HANOMHWNS, 9To mO JepH-
6ypry Baapbmie ects $axTh, a He npaso). _

VI. Beh ate Teopim copep®aTh ZOAI0 TNpPABEHW. b moap3y samuTH BIa-
AbHia rosopare Beb npuBejennnd cooGpaxenia. Ho HE OgHO H3D YKa3aHHHIXB
ocHoBaHill caM0 1m0 ce6b He MoXeTh OGBACHATH 6CTOT3 NPABEAD HCTOPHYOCKH
CIOKHBIMAroCA AHCTHTYTa BIagbmid y pAMAARD: HBKOTODHSA HODMH, PEryJHpYiO-
mia Brarbuie, CI0XHIAECH HOXB NpeobIalaOmuMD BIiAHIOMD OXHOH HAEH, APYTid—
noxs BligmieMb Apyrod 12,

Taasa II. Buau Biaagbnig.

§ 18. KOpuanyecroe Brapbuie. FocnoacTeyiowee yyesie,

I. M BEpbam, uro Baapbmie CONPOBOEJ&ETCA OPHAHYECKHMH WOCTB1-
-CTBifAMA; TIABHHNMD HOCIBACTBiOMD ABIAETCH 3aWuUmMa 6AA0MHIA TNOCPEICTBOMb
-0COOHXD HETEPAMKTOBB; Aatbe, Braxbmie NpH H3BBCTHEIXB YCAOBIAXD CAYEHTH
ocHoBoB jaa mpioGpbrenis coGCTBEHHOCTHE %0 dasHocmu; ¥mo e6aadmems pa-
-O0M3, MmOms omenmuaems mo a. noralis 3a KEAMKTH dTOro pabal m T. K. Baa-
Abuie, cHabxenHOe WpHIHYECKEMH HOCXBACTBisAMH, ecThb lopmiHuecKoe BIaxbHic
‘Bb TEXHAYECKOMD CMHCIB, possessio. '

11 Windscheid § 148, np. 6. Dernburg 1, § 170, mp. 7 L. 1, § 4. D. 41, 2. Cp.
cans Iepurs op. cit. ctp. 74.

12 Eme panbme anaxoraunoe BosspBmie passeBaip Stahl, Philosophied. Rechtes, T. 2,
., I, erp. 364 cax. (2 msx.).

18 Cp. J. Appleton, Essai sur le fondement de la protection possessoire 1892 r.,
-cTp. 90 cix. Kunize: Zur Besitzlehre (1890), § 15.

1L, 1ML.13L. 19§ 1 L. 21 §2 L. 22 pr. §1. 2 D. 9, 4. Paulus 2, 31, 37 cf.
L. 27 § 3 D. 9, 2. Kuntze op. cit. § 16. Accarias II, § 885. .
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IOpugnveckoe Baaxbmie mpegmonaraers, HpeKiEe BCEro, He TOJAbKO (akim-
9ecKOe TFOCHOACTBO HaXh Bemblo, HO H COSHAMIE UAU dceaanie IMmoro
cmea. Cymacmepmiil, peGeHOKS MIajeHYECKAro BO3pacTa, cnamili—ne Baagbiors
BeMAaMA, KOTODHA HAXOZATCA Bb HX'b PYEaXb ’; ¥ HEXH HE XOCTAETH CO3HAHIA
HEH XelaHis TroCHOACTBOBAaTh Haxbh Bemplo. COSHAaHi®e HAE BOAA JANA, TAKHMD
06pa3oMb, JeXEHTH Bb O0CHOBB lopupHuecraro Biaxbmis.

Ho me BecAKOe co3HaHie, He BCAKadA BOAA o6aapaTe’s BemH LOCTATOUHH,
9T06H O6aaxaHie CTaJo OpHAAYECKEMD BiaxbrieMs. Co BpeMeAs CaBHHBH ® TBEpAO
yCTaHOBAJIACH KOKTPHHA, KOTOPad, OCHOBHBAACH HA HCTOYHHEAXH PHMCKAro mpasa,
CYHTaeTh I0PHIHYECKHMD BIa BipmeMb TOIbKO TOTO O6JaxaTend Bemu, KOTOphif
OPOABIACTH dCesanie npuceoums cebrw eewjdp 6noaxm *, KoTopu#l He NpH3HAETD
Eakofi-1r60 BHCmeH BiacTH IO OTHOMERi® Kb Bemu,- cocraBidomell o6HeETDH
ero rocmopcrsa. IOpuzmueckift Braxbaens ectsb JIKIIO, KOTOpOe diceaaems 10cnod-
cmeosamd wads eewsvro, n0006HO cobecmeennuxy 5. Ilpm aToMt He TpeGyercs,
uyr00s 3T0 Amuo jybiicTBATEABHO CuumMaso cebA 3a coGCMmEEHNHUKA: BOPD HAH
pa3GofinMEs roCHOACTBYIOTH Hafh HDHCBOGHHLIME HMH BemiaMd c¢b HambBpeniemm
OTHOCHTHCH Eb STHMD BEmAaMb, KaEb Kb CBOHMD COGCTBEHHHIMb, XOTA OHH 3Ha-
0Th, 9TO OHH He COOCTBEHHHKH HX'B.

Taxemsp 06pasoMsb, wpHIAYecKHME Biaxbanuamm Moryrs OWTH cabxryomis
anna: 1) dmiicmeumeassrvie cobemeennuru Beuel B 2) MHuMvle COGCmeennuK;
oTH nocrbxmie BB CBOI ovepexb XBasTCA Ha XBA Pa3pAKa: OHH MOTYTH NE 3HAMD
0 TOMb, UTO OHH HE COGCTBEHHHEH, HJH X€ OHH MOTYTH 3HAMb 06D STOMD H
ThuMb He MerBe BujaBath ce64 32 COGCTBEHHEUBD.

Hawbpenie rocnoacTBoBaTh HAA® BEMBI0 HOZOOHO COOCTBEHHHKY, T.-€. He
IpH3HABAA HHUKAKOR BeHcmeH BIACTH Hagb BEMb, ABIACTCH HEOOTOOUMBIME
YCA06ieM3 10pEAEYECEaro BAaXBHIA COrIacHO yYeHil0 PHMCEHXE OPHCTOBSD. JHIA,
EOTOpHA (aKTHIECKH TOCUOACTBYTDh HalB BEmbio 0633 9MO010 HAMMWPENIR, T.-€.
DpHSHABAA Bai’b THMH BEMAMH BHCIYI0 BJACTh HHOIO JIHNA, KOTOPOe OHH CYH-
TalOTh 33 COOCTBCHHAEA, HE ABIAKNTCA Biaxbiabmamu, possessores. Hxb ofzaxa-
Hie BEMAMA HMEHYeTCH DHMCKHMH IODHCTaMH He possessio, a delentio alieno no-
mine uan naturaliter tenere, tn possessione esse 8, TakoBo oGrafgamie BemaMH
CO CTOPOHH, HANpEMEDE, HanuMameneil, NOKAANCE- UAU CCYOONPUHUMAmMeneti 7.
OTH IdOa NPHSHAOTH, YTO OHH HE MOIYTHh NOJb30BATHCA BEI(bI0, KAKDb HN'B
yroAHO, YTO HXB BI&CTh Haih Bempld ompexBieHa ycroBiAME XoroBopa ¢b COG-
CTBeHHEEOMD Bemu. [I0Ka OHH He HApYIIAWTH NPaBb COGCTBEHHAKS BEmH, OHA—
TOAbEO detentores 1aHHOR BemH, & PosSEssI0 GEUSU NPUHATIENCUME AUUY, KOMOPOE
cuumaemca en ro3Aaunoms 8. HawmMaream, mokIaxe- H CCYAOUPHHAMATONH, Ta-
EEND 00pasoMb, TOIBEO YAEPEHBAOTH Bemb Na UyX0oe HMA; HXD OTHONmeHie Kb

L.1§3D. 41,2

Savigny op. cit., § 9.

Windscherd § 149 mp. 2—5.

Kuntze op. cit. erp. 11—15.

L. 3§ 3L.12pr. D, 41 zL 3§156L.4 D.10,4. L. 2§1D.d41,5. L. 10
1 L. 49 pr. D. 41, 2. L 9 D. Boodlue o TePMHHOXOTIH HCTOYHHKOBE CM. Windscheid
148, mp. 12. Dernburgl ?175 Arndts §1

7L.1§20L 10. 47 D. 41, 2L3/Dl37 L.3§8D.43,17. §5J. 4, 15.
8 L. 18 pr. D, 41, 2. Celsus 23 dig. Quod meo nomine possideo, possum alieno no-
mine possidere: nec enim muto mihi causam possessionis, sed desino possidere et alium pos-
sessorem ministerio meo facio, nec idem est possidere et alieno nomine possidere: nam pos-
sidet, cuius nomine possidetur, procurator alienae possessioni praestat ministerium. Wind-
schesd§ 149, mp. 1.

o oves 0




pemd ecTh detentio alieno nomine. Ilo o6meMy mpaBuIy, TAKAA Oemenyin WP~
Ouveckoil 3auumoti e noavayemca ® B BooGme HEe CHAGEOHA OCOORIMH IOPHEE-
veckrMH nocxbxcrBiamu. IIo aToMy ee HEOGXOAEMO CTPOrO OTAHYATbL OTH POSSEssio
Bb TBCHOMD CMHCIB CIOBa. -

Yro pasiamuie Mexay possessio m detentio OCHOBAHO HMEHHO HA PA3AUNIY
Hacmpoenin 062a0a10wa0 Geud0 AUYA,—06b BTOMB XOBOIBHO ompexbrenHo
csExBreabcTByloTs puMckie wopHeTH. OTuerampbe Bcero HX's Bos3pbuia BHpa-
¥eHH BB ABYXb OTpHBKaXb lopacra Ilaésa L. 37 D. 13, 7. Paulus 5 ad Plau-
tium. Si pignus mihi traditum locassem domino, per locationem retineo pos-
sessionem, quia, antequam conduceret debitor, non fuerit ejus possessio, cum
et animus mihi retinendi sit, et conducenti non sit animus possessionem -
apiscendi. ,Ecar & oTiaMb CoGCTBeHHEEY BEAMMH Bemp, KOTOPYIO OFb MEB Xaab
Bb 3aJ0r'b, TO NOCPEACTBOMT AOroBOpa HaliMa & YJODKHBAI0 HOpPHAHYECKO® BAa-
IBrie, Takb KaKh HAHEMATENh JO SaEJWYEHid Joroopa HaliMa He EMBAD Bia-
1buig, a Temeps y MenA ecmv 60aR ydepacamv esadmwmie, Yy HANUMAMEAR
arce Hms 6oau npiobprcmu esadmmie“. L. 1 § 20 D. 41, 2. Paulus 54 ed.
Per procuratorem tutorem curatoremve possessio nobis acquiritur... Alioquin si
dicamus, per eos non acquiri nobis possessionem, qui nostro nomine accipiunt,
futurum, ut neque is possideat, cui res tradita sit, quia non habet animum
possidentis, neque is, qui tradiderit, quoniam cesserit possessione. ,Baaxbuie
npioGpbraerca HaMH Yepesd HPOKYpPaTOpa, ONEKYHA HAH momevnTead... Ecam Om
MH pbumiz wHAYe, a EHMeHHO, UYr0o BaaibHie BHamH He npioGpBraerca vepesn
ThXb JEI', KOTOPHSA NOAYYaTh Bemb Ha HAME HMA, TO HOAYYRIOCH OH, UTO
HA TOTH HO Baaxbiens, KOMYy IepejaHa Bemb, MAK3 KAKE Y HEWO HIOME 6044
62admms, HE TOTH, KOTOPHHE €My Nepeiaib Bellb, TAKh EKaEh OHb OTKA3AACH
orb Biaaxbmig“ 1°, ’

Hsp oux® (parMeHTOBD BHAHO, YTO DHMCEi® IODHCTH IOJBSYIOTCHA AXd
0603HaYeHiA BOAHM TIOCHOXCTBOBATH HAXLD BOIb MOROGHO COGCTBEHHHKY, OTAH-
Yalomeft possessor’a orb detentor’a, BEpaxeHie animus possideniis; BcTpbuaTes
TakEe BHpakeHid: animus possidendi mam possessionis affectus; Oeoduas ! ro-
BOpHETD 0 Yuy deomilovtog 1%, B cospemennofi amrepatyph ynorpeGasercs zas
0603HAYEHIA BTOr0 HACTPOGHIA TEPMHHD: animus domins 13,

II. Mu yxasaam, 9o mo o6meMy npaBuay detentio alieno nomine, mpm
xoropo#t orcyrersyerv animus domini, He moansyerca mopuxmueckolf samuroff.
Oxunako, #8b 9TOro O6mMAro NPaBEAa DPHMIAHE AONYCKANH UCKAIOuENIA. Cayuau
detentio alieno nomine, cEaGmemmne wopazrieckolt sammrol, co Bpemenm Ca-
BHHBH HASHBAIWTCA CIYYAdAMH HPOU3GOOHA0 eaadmiis ' Bescmopro, Takoe opo-

? Cp. Bopouems Girard crp. 274, mp. 1 (a. injuriarum, interdictum de loco publico
fruendo, int. quod vi aunt clam).

10 Cu. Takxe Proc. L. 27 D, 41, 2. L. 1 § 25 D. 43, 16. Pompon. L. 25 § 2 D. 41,
2. Paulus L. 3 § 1. 3 D. 41, 2. Celsus L. 18 pr.& 3 L. 34 pr. D. 41, 2. Papinianus L.
44 § 2 L. 46 D, 41, 2. Africanus L. 4} D. 12, 1; Ulp. L. 9 § 9 D. 12, 1. L. 29 D. 41,
2. Cx kb sromy Kuntze Zur Besitzlehre, orp. 19 ca Windscheid (no 8-uy msx. Kipp’a
1900 r.), § 148, np. 4a, 4bc. Ferrini. Man. di ll""and. crp. 303, mp. 2. Costa Storia del dir.
rom., T. Il (1903 r.)., crp. 96, mp. 24. Karlowa W, crp. 332, mp. 1.

11 Theophilus ad § 2 J. 3, 29.

12 Cp. quasi dominus B» L. 3 § 7 D. 43, 17.

18 CM. 06p aToNs Sokolowski, Die Philosophie im Privatrecht, r. II, ra. 2, (1907 r.),
rab BusAcHeHO BisHie $BIOCOPCcKEXD Teopill ma nomarie animus.

14 Hassanmie, c» HameH Touxm spBmia, menpamwasmoe. Cum. Windscheid § 149, mp. 7;
Ferrint § 240 ca.; cp. Arndts § 135, up. 8.
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B3BojHOe BiaxbHie Bempio EMBeTE 3a40t0npUrUMamend 13, a TaKEe NPEXAPUCMS,
T.-e. JANO, KOTOPOMY Bempb XaHA BB IOJb30BaHIe X0 BocTpeOoBaHisa (praecario) !S.
Cv Goapmemb BBpodATieM® mpom3BogHOe BiaxbHie MOXKHO NpPANACATL TaEXKe Ce-
Keecmpy, T.-0. AANY, NOJYYHBIEMY Ha XpaHeHie Bemp, 0 KOTOpo#l IPOHCXOAHTH
coopb MEXXYy ABYMA JNHIAMH Cb TBMB, YTOGH IO OKOHYAHIE CNOpa, Bemp OHIA
BHAAHA TOMY, Bb Ubl0 HOJb3y G6yAeTs pbmens cnops!’. Beb ste amma, xora
H YAGpEHBaOTH Bemp alieno nomine, Thup He Membe mmbBiors Biaxbirueckie
HHTEPJUETH.

OzHakro0, Bb HCTOUHHEAXH EMBIOTCA BHpaEeHid, KOTODHA YEa3HBAIOTb, YTO
pEMCEie ODHCTH HO BOOIHB NpHPABHHBAJMH STH CIYYaH Kb pOssessio BL TeXHH-
qeckomd cMucxb. Hanpmwmbps, opaers Macer (1. 1 de appell.).npamo roBopars:
»Creditor, qui pignus accipit, possessor non est, tametsi possessionem habet
aut sibi traditam, aut precario debitori concessam* (L. 15 § 2 D. 2, 8) 15,
He Bchb wprxmueckis mocabacrsia possessio Bb TOuHOMB cMHCIB OHam pac-
DPOCTPaHeHH H& 3THX'> HPOHSBOAHHXD BlaxBibness; Takb, OHE He O0TBBYAOTH
mo a. noxalis 3a AGNHKTH pa60oBb, HAXOAAMHEXCA Y HHXH Bb NPOH3BOAHOMD
Braxbuin, Mexay ThBMP KaEDL OpOTHBD lopuxwYeckaro BiaxbBaerua a. noxales xa-
Baaach (L. 22 § 1 D. 9, 4); omm He moansyiorcd a. Publiciana m 1. 1. Haia-
raf 9TH HOPMH, IODHCTH NPAMO YKaSHBAlTH Ha TO, YTO NPOH3BOXHHE BAaABABIN
CYImECTBEHHO OTAHYAOTCA OTH HACTOAMEXB pOSSessores OTCYTCTBiEMB Opinio
domini **.

Bee cka3anEOe XaeTh OCHOBAHIe AyMaTh, uYTO, 0O- BO33phuiAMD DHMCKAXB
IOPHCTOBDb, POSSOSSi0 XapakTepH3yeTCA HaJAYHOCTHI0 animus domini, # 9T0 caysam
IOPOH3BOAHATO BAAXBHIA HPEJCTABIANHCL HMB UCKANOUEHIEMS U3 06waio mpa-
6usa: He BCh mocaBrerBia lopEawueckaro Baagbuif, HO oxHa ammb Baaxbabue-
CKaJl 3aluTa II0 NPAKTHYECKHMD COOOpakeHiAMD faHa 3iBch IMmaMb, KOTODHA
6aarozapsa oTcyTeTBil0 Y HMXDB animus domini He NOAXOAATH MOXH NOHATIE OPH-
xnvecknxs Baaxbasness. Kaxia oce mpaxmuueckina coobpasicenis leEaldn Bb
ocHOBh H3BBCTHHXD HaMbB CIy4YaeBb NpoH3BOxHAro Biaibuia? ITo orHOmeHilo KB
3a4010RpUHUMAMEL BOUPOCH pBmaerca mpoCcTO: OHD HAXOAMICA OH BB CIHMI-
EOMb 3aBHCHMOMD NOJOXEHIH OTh 3aA0rogarens, ecim On He aMBab Biagbab-
geckofi 3amuTH; OHTH MOKETH, BAaxbipueckad samura aaHa Owia eMy eme Bb
TY 900Xy, koria He Bo3EEKAH interd. Salvinum m a. Serviana, m Korjia exmu-
CTBEHHHMDb Ofe3meyemieMb KpDEXHTOpA, NOJXYYHBIATO pignus, CAYEEIO HMEHHO
yAepikaHie HMB Bb CBOMXD PYKaXb 3aXoxenHod Bemu X0 yuaaTwH goara °. Jerxo
ob6nacuserca H Biaxbmie cexeecmpa: moxa He pbmeHs Mexxy CTOPOHAMH CHOD-
Enit BoDpoch 0 COGCTBEHHOCTH HA Bemlb, CEEBECTDH AOJXEHD 3aHAMATH BHOJHB
CAMOCTOATEIbHO® NMOJOXEHI® H He MOXeTh ONTH mpeicrasuTeleMb Toffk Ham Apy-
roff cropoHn; oEp He MoxeThb detinere rem nomine ojHOr0o H3B CHOPAMHAXE.

BL 16D, 4,3. L.1§15D.41,2. L.35§1D. 13, 7.

8 1.4§1D. 43,26 L. 10§ 1D. 41, 2.

“17L,17§1D. 16, 8 cf. L. 39 D. 41, 2. Demnburg I, § 173, up. 5. Windscheid
§ 154, mp. 6. Kpoub Toro, cospemennas meoptA €1 GOALMIEMTL OCHOBAHIOMD CYATAETH NpOESe
FOLHEMT BIaxbibmeMD Nawodsuxa wyaco eewu. Kuntze op. cit. crp. 67 cx. Jhering, Besitz-
wille c‘? 422—427. Dernburg, Pand. I, § 173. Cp. Windscheid § 149, mp. 7 i. f.

18 Cu. Kunize op. cit. ctp. 58; 115.

9L 22§1D.9 4. L. 13§ 1 D. 6, 2. Kuntze crp. 56.

20 Cu. 06b aToi craxim BB paspHTIE DHMCKATO B8aJOroBaro upasa Xeocmoes, Hcropia
pumcxaro npasa § 72. Huxe § 40, 1II. KponB Toro, animus 8a1orosoro kpexutopa mo cBOeMy
cozepxanin 6xEsokd kb animus domini; cM. Kuntze, 1. c. crp. 60 cax.
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Uro KacaeTca npexapucma, TO CaMH# HHCTHTYTH NPEICTABAAETCA 3araj0YHHMD
H OTHOCHTEJbHO IDPOHCXOEAEHiA NPOMSBOAHATO BIaibHIA NpPEKAPHCTa MOXKHO BHI-
CKa3HBATh JHMb NpPEIUOJOXEeHid .

III. Bb sakxwuenie HYXHO OTMBTHTH OJHY OCOGEHHOCTH PHMCKAro HpaBa.
Bs cayvadxs mpom3BogHaro Biaxbmiga MH HalmogaeMb pacmupenie Biapbabue-
cxofi 3amuTH 3a npexBin HOHATiA lopAAEYECKAIO BiapbHIA BB CTPOTOND CMHCIE;
ro mMberca c¢p gpyroff cropoHH B coorBbreTBeHHOE Cy®XeHie 00AaCTH OpHEAYE-
ckaro Braxbmia. Ilodearacmiviti MO PHMCKOMY %4QCCUNECKOMY NPABY CTOHTH Bb
noanoft MymecTBeHHOHR 3aBHCHMOCTH OTH AOMOBIAJHEH H HOTOMY 6cerda Auwuid
detentor HATOOAWUICA Y Hew0 6eweli; BIaxbHie HMH IPHHAXIGKHTH AOMOBIA-
auxk. Ilpr aroMb Ge3pasamyso, KakoBh animus Y IOXBIACTHAIO; AaXKe IpH
Zenamim BAaxbTe Bempld XA ce6a, owp xbiaers BaapbabmeMt He ceba, a
JIOMOBAAJHKY 3,

§ 19. Npoaonmenie. Boasptuie lepunra.

I. TakoBo rocnoxcTBynmee ydedie 06> OTHOmMERIN Me&EXYy possessio H de-
tentio alieno nomine. B 1889 roxy aro yuemie 6na0 HOXZBEPrHYTO CTpacTHOH
kpeTEKB B ocyxieniio lepmuroms BB ero kHArd ,Der Besizwille“. Ilo madHilo
lepmara, pasamuie Memay possessio m detentio He 0cH08aHO HA PasAUuiU 60A%,
xotopyio mMbiors possessor m detentor. Jla mbera m3b counmeniit IlaBxa, npu-
BejeHHud Bwme (Bp § 18, I), xoropwa mamGoxbe sAcEo oTMbuaioTh aTO pasiu-
yie BOJH, KakDb OTAHYATEJbHHH npH3HaKD WOpHAEIECKAro Baaxbmis oTe detentio
alieno nomine, mo mubrilo Iepmrra, cozepxaTh BB ceGb Toapko. aHIEOe MHbBHiE
IlaBaa, HeyZa4YHY0 NONDHTKY KOHCTPYHpOBATH HOHATie HOpEEEYecKaro Baapbmis.
9rv mubHie He MOXeTH NpETEHAOBATh HA HAYYHYI0 I'BHHOCTh, W60 HAJNHIHOCTH
animus domini, KoTopu# NOAOXKEH> BB OCHOBY WOPHIMUeCKaro Biaxbuif, ogYeHb
TPYAHO H 4YaCTO HEBO3MOXHO JO0Ka3aTb; XpoMb Toro, mpH Takoff KOHCTpyRIin
OpHIHYeCEaro Biapbuid crysaHm Taxh Ha3HWBaeMaro NpOH3BOXHAr0 Biaaxbmia He
YKJIAQANBAOTCA Bb YCTaHOBIeHHO® noHArie Baaxbuia. Jarbe, Teopia IlaBia
HEeTH BDL pa3phs®p b TpeGoBaHiAME COBpeMEHHOH XKWSHH, TAKh KaKb COTIACHO
el aumailorca Braxbapueckoll 3amHETH HAHHMATENH H aPEHAATOPH, KaKb HE EMBI0-
mie animus domini; mexay ThMb yxe Bb cpexmie BBra GHia co3HaHa HE00X0-
AHMOCTD HE OCTaBIATH 663h 3aMHTH HX'b 06JajgaHif, H XAA 8TOr0 OHIH CO3XAHLI
ocofne HCKH, pAMCEOMY npaBy Heusphermme (a. spolii) !. Hakomems, ecTb OT-
ABapHHA pbmeHids caMAXb DHMCEHXD IODHCTOBD, KOTOPHA INOKASHBAOTBH, YTO H
Bb pEMcKOMD npasB He TpeGoBaxcsa animus domini gid DpA3HaHiA BaJHYHOCTH
1opEirdeckaro Biraxbmia (mamp., L. 21 L. 44 § 4 D. 41, 3).

Bee sr0o mpmBoguTh lepmira kb cabpyiomel#t KoHCTPYENiE IOpHAHYECKArO
BJajbHid. JammmaeMoe BIajxbibyecKHME BCKAMH BIajBHie HAUBIO 60 6CIE CAY-
YaATs coanamessnaro obradanin eéewamu. He Baapbiors ToabKo amma, ammeH-
HEA CO3HaHiA cBoero o6iajanis (manpmybpsb, cnamif, koropoMy BB PyKy HOJO-
EeHa Bemb), HIE He mwbomia xeaamia o6aajath Bemplo. H3® aTHxb cayvaess

9 Kuntze op. cit. erp. 62 cax. Ihering. Besitzwille crp. 389 cxz. Dernburg I, § 173,
mp. 1. Ferrint § 245. Costa, op. cit. crp. 84 cax. Karlowa II. crp. 331 cax.

2L.1§5L.3§12 L. 4 L. 24 L.30§3 L. 49§ 1 D: 41, 2. Kuntze § 8,
IV Mandry, Familiengiiterreckt I, ctp. 74—80. Cp. Hmxe § 21, I.

1 Cu. 0 mell Dernburg 1, § 189.
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oprpaueckaro Biraxbuia Buabaems Jmmb EBEOTOPHA XaTeropim, Bb KOTOPHXDB
praxbeie He samumaercd CUEMIAIbHEIME CPEACTBAMHA BB CHAY OCOOMXB NpPAKTH-
YecKHX'b cooOpaxenifi. Bb aTEX® cAyYadAXDb IPHSHAATCA TOAbKO detentio. ¥ pmM-
aaxp, HanpEmbBps, sammroff Baaxbmis He moaLSOBAaAHCh HAHHMATENH H apeHIA-
TOPH He Bb BHAY ocoGenHoctell mx®b animus’'a npu xepxarin Bemel, a ¢b 1bibI0
HOOCTaBHTh 3THXD JHI'B, KOTOPDHSA HPOHCXOXEAH H3h HOHMYIMHXB KIaCCOBB, Bb
60apmYyI0 SABHCHMOCTh OTH SeMEJbHHXB COGCTBOHHREOBS. Boobme, mo mmbmino
lIepurra, detenito, m.-e. Oepacanie GEUU, AUUEHKOE BAROTLABNECKON FAUUMVE,
CATOOYEME NPUHUMAMS AUWD 63 MIBTE CAYUARTS, 101 OHA NPAMO Y3AKOKEHG
0COOBIMYU HOPMAMU KPABA.

II. Knura Iepunra Ba3Bala 0X#BAGHHYO NoxeMuxy . Kpatuka ofmapyzaxa,
YT0 N0 OTHOMEHi0 Kb paMckoMy npaBy leprare He npasb. He Toabko Ilaseas,
HO H gpyrie OpHCTH (CM. HCTOYHHEH Bhme Bb § 18, mp. 10) ycmarpaBaid xa-
paETepHYi0 UepTy IOpHEAYECKaro BiaXBHIA BB 0C000MD HacTpoemiE Biaxbibua,
Bb €r0 Xeldauim npucsosTs ce6b Bemp Bnoawh, me mprsHaBad Haxb Hellt xpyroR
BIACTH. JTO HACTpOGHie COBpPEMEHHAA XOKTPHHA H NIepefaeTh TOPMHHOMD animus
domini. 3> HCTOYHEEOBD ACHO, 9TO A1 PHMCKAX'H 0DHCTOBD He caydal detentio
ABIATCA HCEJIOYEHIAME H3'B 00mAaro NPHHNHENA, AONYMGHHNME II0 IPAKTHICCKEMD
coo0paxeHiANb; HaO60pPOTH, pPHMCEKie OPHCTH HCHO AAWTH HOHATH, YTO HO HXb
urbmil0 #3B umcaa cayvaesn detentio, KoTopHe corzacHo o6meMy NpHANANY XH-
menH Baaxbisueckoft samuTH, BB BHAB HCKNOYEHiA, MO NPAKTHYOCKHEN'D COOGpa-
XeHiAMD, BHXBIeHN cayuam nporsBojHaro BiaiBHiA, Bb KOTOPHXD Biaxbibge-
ckad samuTa Jxaarca delentor’y. Mbera mcrounEkonb, rxb Iepmare orMbrHas
wpExEueckoe Baaxbeie Gess HaamumocTE animus domini y Biaxbasma, Aomy-
CKalOTh HHO® O6bACHeHie .

Taxaup 06pasoMb, Teopia Ilepunra Bb 06meMD HCTOYHHKAMH DHMCKATO
npaBa He HmOATBepEAaercd. OxHaKo, ero KHHra Bce e HMBerp Goapmoe 3Have- -
mie. lepanrs o6paTEabh BHEMaHie H& BOHPOCH O cmoco0B AOKa3HBAaHIA IOPHAH-
geckaro BIayBHiA, Ha npakTHYeCKOe OCHOBAHIe SAMHATH TaEDh HASHBAEMATO HPO-
A3BoAHAr0 Baaxbmia m T. x. HakoHews, ecam gaxe KOHCTPYEUia Biaxbuid, xam-
gag lepuErOMD, He COOTBBTCTBYeTD KOHCTDPYENiH pDHMCKHXD WODHCTOBR, TO OHA
okasaJach mpHTOxHO#f xad coBpeMemHaro npasa. Hbroropue mopbiimie kKopeEch
NOKasSHBalTh, 9TO B033pBHiA pHMCKEXD OpHCTOBDL Ha Biaxbmie, cloEEBmiACA
HOXD BJIiAHieMD ACTOPHYECKHEX® YycaoBildl ¢, me Bnoawd cooTBBTCTBYIOTH COBpEMEH-

2 CuM., Mex]y UpouEMB, Bb sammry lepanra Baron Bb Jahrb, f. Dogmatik t. 29 m 30;
cp. tTakxe Girard crp. 268; 265, np. 3. Dernburg I, § 172; nporust lepaura Kuntze og. cit.
Windscheid—Kipp § 148, mp. 4a (sxBich ykasana bca xmrepatypa). Ferrini Man. di Pand
§ 243 cax. Kniep der Besitz des BGB (1900 r.), crg. 85 cax. B camoe mocxbxmee BpeMs m
TEBD Teopim lepunra Buckasasca Hollander: Ueber den Animus im Recht des Besitzes der
Rémer (1903 r.; orracks u3b Festgabe der Univ. Halle-Wittenberg fiir H. Fitting). Ilo mpbmin
3TOr0 aBTOPA, CyTh XBAa 88KII0YAETCA Bb TOMB, YTO FOCHOXCTBYOWAHA TOOPiA HEHNPABHILHO HPOX-
craBifeTs ce6B, BL YeN's COCTORTH animus. Animus He €CTh BHYTPEHHAA BO0ad, AXA KOTCPOH
COTpus CIYERTT BHBmMHEMB BHpaxemieMb. Animus ecTh BRBmHEMD 06pasoMD HSHABIGHHAH BOXA
pIaxBTh, KOTOpAA mpEGABIAETCA Kb COrpus. 3aKOHOXATEXbHO® ONpaBiaHie Animus’a COCTOBTH
Bb TOMDB, YTO mpaBo Biarbmif, KAKD B BCAKOE rPAXAAHCKOE NPABO, Bh BHAY AHCIOSHTHBHALO Xa-
pakTepa jus privatum, BB KAELOND XAHHOND cXydah He MOXeTh BOSHEKHYTh RHAYE, K&KD HE
OCHOBAHiH fACHO BHPAXEHHATO X0iaHiA YACTHHXD JHUD COS1aTh Takoe mpaBo Ceepxs TOTO,
TOXBKO aNnimus MOXeTH CIYXHTh XXA pasrpaHHdenis possessio m detentio. Cp. Tarxe Sokolowsk:
rassanHoe coummesie 1I (1907), rx. 2,

304 3 ?u. Kuntze,"§ 4. Windscheid-Kipp § 148, up. 4a, 4d. Fervini crp. 294, mp. 1;
mp. 1.
& Cp. o0r aroMs coobpaxenia Kumtze ctp. 52 cax.
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HEMD yeaoBiaMb. HHCTETYTH Bianbmig nmoayvaerr BB HAXD HHYI0 HOPMEPOBEY,
6oxbe Gamskylo Kb Bos3pbHiaMb lepmara S.

§ 20. Possessio justa m injusta. Bonae fidei possessio.

I. Possessio justa u injusta. 910 xbaenie mMBers ABoAKOe smavemie. Bo-
nepBHXb, NOAH possessio justa pasymbiorr Baaxbmie, koTopoe EMbers 3a co6ow
IOPHAHYECKOe OCHOBaHie; BH STOMB CMHCAB He TOJBEO COGCTBEHHHAED, HO H 3a-
JOTONpPHHEMaTE]b HAH HpekapacTd HEMEBIOTH possessio justa '. Possessio injusta
ects Baa)bHie, aHmeRHOe 0OpPHAAYECKAr0 OCHOBaHIA (BOPH, rpalmress). Bo-BTo-
PHXB, DOXPB possessio injusta Bp cmopB o Baagbmin pasymberca To Biaxbmie,
KOTOpOe AaHHOE JHNO Ipio6pbao MOPOYHHMSE CHOCOGOMD OTBH CBOENO HPOTHBHEKS,
T.-06. KoTOpoe mpioG6pbreno vi, clam mam precario ab adversario®. IIpio6pbern
Vi 3HaYHTH NOAYuETh BaajbHie mocpexcrBoMd Hacmaig; npio6pbera clam—moay-
9uTh Blapbeie nocpeacrBomtb TaltHaro noxmmenis. Baaabmie, npio6pbrernoe
precario, T.-e. A0 BocTpeGoBamid, ABaaeTca possessio injusta, KOrxa NpeKAPHCTE
o mepsoMy Tpe6oBaHil0 X08AHH& He OTXaeTb Bemu o6paTHo. Baaxbmie, e uabio-
mee 9THXh IOPOKOBB, 6CTh possessio justa.

I1. Possessio bonae fidei u malae fidei. Pasamdie xo6pocosberaaro riaxh-
Hig oTB HEexoOpocoBbCTHArO * CBOZHTCA Kb TOMY, UTO Xo6pocosberandt Baaxbaens
mOJaraeTh Cb AOCTATOYHHMDE OCHOBAHIGNH, XOTA, MOXeTh OHTh, H BB CHAY HS-
BHHHTEJBHAIO 3a0ayEXEHiA, 4TO Bb IPHCBOEHiH HMP BIaxBHIA He 3aEmo0YaeTCd
MmaTepiaapHofft Henpasin (HanpEMBpB, 9TO OB COGCTBEHHHED). Possessor malae

8 Ha srofi Tourd sphuia cromrs I'pancd. ysoowc. 043 sepm. umnepiu. Cu. cxbryomis
:1:% crator: § 854. Baanbuie Bempm mpioGpBraerca xocrExenioms abicTeETeabHArO cnodemea
8eU4%10. ..

§ 868. Ecam xto aa6o Biaxbers Bempw Bb: kadectshs moangosaagbabma (Niessbraucher),
88KIB10IEPXATEAd, ADOHIATOPAS, HANHMATOAd, XPAHHTeAA HIH HA OCHOBAHIR NOAO6HArO TOMY
OTHOMEHid, B CHIY KOTOPAro OHH H& BpeMd Bb upasB maw 06A38HT WO OTHOMEHID KB APYTOMY
aany BraxBbrs E8BBCTHO® Bemb®, TO 3TO APYyroe XHNO TAKke IPHSH&eTCA nIaxBibmemt (nocped-
cmeennoe eaadnnie, mittelbarer Besitz).

§ 871. Ecam nocpexcrennnli BxaxBrens COCTOETH Cb TPETHHMD JXHNOMD BL OAHOMD HIB
YXasaHANXD BB ¢T. 868 orHOmemili, To 370 TpeTbe IMMO TAKEe NPHBHAGTCA MOCPEACTBEHHHIND
BasxbabNOMs.

§ 869. Ecan mporEss .Bxaxbibna 6HIO y9HHEHO SANPEMEHHOS CAMOYNPABCTBO, TO NpPHETA-
88Hi4, YKasaHAHSA BB CTT. 861 m 862, NPHHAAIEXATE MaNIHCE NOCPEICMOERNONY 6aaonasyy Br
cxyuah saxsata BiaxBHig Xpyrump XHOOMB, NOCpexcTBeHHHH Biaxbienb MOXeTb TPeGOBATb BO3-
cranosxenia Bxaxbmia mpexwaro [T.-e. HenocpexcTeemHaro| mxaxbibna; ecxm xe nocabamiil se
MOMCEMD UAW Ne XO¥emd BHOBb BCTYNHTh BO Biaxbmie, To nocpeacrsesHnil BaazBrens Mmoxers
norpe6osats, 9T00H Biaxbuie GHIO mpEXOCTABIEHO €My CaMOMY...

§ 855. Ecan kro-1m60 0CymecTBAAeTh TOCHOACTBO HAlb BOMEI 63 UNMepecars
Auya, Bb oro 1oMB, mim BB €ro NpeAUpiATiH, BAM HPH NOXOGHWXD TOMY YCIOBi#XB, OPH KOTO-
PHXE OHB AOXXEHD NOONUNAMGCR YKA3ANIAMS XDYTOr0 IHIA OTHOCHTOAbHO BemH, TO BIaabin-
neMb NPH3HAGTCA MOALKO MO Opyoe suyo [oTH Xe Auma mo cT. 860 MOTYTH TOABKO CU40%0 NPO-
THBATHCA HapymeRio Biaxbmis Exb X034BHA; BXaXBibYeCKEXD> HCKOBD OHM He BMBOTH].

872. Kro BaapBern Bewso BL BHAB COGCTBEHHOCTH, TOTH DpHSHACTCA BIaXBOMEME HA
ceba ( ,igmbeeitze%. O smageniH atoro mouaTia cM. Kntep op. cit crp. 16 ca.

Cu. raxxe llsefinapcroe I'paxzanckoe Yiozenie 1907 roxa § 919 ca. Omo pasamuaerTs
»CAMOCTOATENbHOR® B ,HEcaMOoCTOATeabHOe“ Baapssie. Pycckil mpoexTd BOTYEHAAro mpasa
(kn. III Yzoxemis) ssoauTd animus domini: cM. cT. 136 m o6bacmenia xb meH. icr. 878 IIpo-
exta BB pexaknim 1903 roxa).

1L.13§1D. 6,2

2L.1§9L.2D. 43, 47. L. 19 pr. D. 43,

d

26.
$L.3§22D.41,2. L.48D.4],1.L.22C.3,32§551J.2,1.
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fidei, HampoTERD, 3HAETH HIH JOILEEeHD OB OW 3HATH, 9TO ero Biaxbmie ABadA-
erca HenpaBoMbBpEHMD (Bume § 11, A, 2). Pasmuuie aT0 BecoMa BaxHO, T. K.
posssessio bonae fidei BO MHOTMXP OTHOmEHIAXD NOJIEKATh HHHMD OpHIHYE-
CKEMD HODMaMb, HexelH possessio m. fidei.

1) B. f. possessio samumaerca oco6uMb HCKOMB—a. Publiciana (cu. § 26).

2) b. f. possessio AaeTh BO3MOEHOCTH Y3YKAOEPOBaTH Bemp (possessio ad
usucapionem Bb OTaHuie OTH 06nKHOBeHHOR possessio ad interdicta, sume § 11);

3) b. f. possessor npio6pbraeTs NAOAN BemH BB COOCTBEHHOCTH Cb MO-
MeHTa separatio (smme § 10, III, e.).

T'nasa III. Mlpio6pbrenie m morepa IOpHAEYECEAro BIaxb-
mig (possessio ad interdicta).

§ 21. Npio6pbrenie Braabhis.

I. Cybsexms earadmwnial. Cy6bexTaMm 10pHAHYECKAr0 BIaxbBuia MOryTh
OHTb TONBKO AUYA, CROCOOHBIA NPIOOGPRLMAMb O0AR CEOA UMYULCMEEHHIR
npaea. IoaroMy He MOryTh OGHTh BiaxbibmaMa paGH H IO KJIACCHYECEOMY NPABY
cBoGogHNe moxBaacTHHG !. Bb IOcrmHiaHOBOMD mpasB NOABIACTHHE MOAYYHEIH
€10CcO6HOCTh 001a3aTh COGCTBEHHHM> MMYIIECTBOMB, & MOTOMY OHH MOFYTHh GHTH
B Braxbabnamm .

II. O6sexms 6radnwnia. IpeameroMd Biaxbuis, BB CHIy TOro ke xapax~
Tepa BiapBmid, Kakp 0co6aro mpaBa, MOFYTH OHTbL TOIBKO 66w, CROCOOHBLR
cmoamy 63 wacmnoti cobemsenwocmu (cp. O6m. 4., § 32)*. He Moryrs OuTB
opeiMeroMd Baaxbmia, nanpemBps, res omnium communes’. Jaxbe, mpexme-
TOMB BIajBHIA MOryT® OHTH TOABEO MWACCHOLA Gewy b; BiaxbHil Hojle®aTH
He universitas rerum distantium, a orxbabHNA Bemu, EOTOpPHA BXOXETH Bb ed
coctasb (HampuMbps, oBun Bb crapxb)’. Cocmaenwvwt wacmu Bema (O6m. 9.,
§ 30), mampumbph KEpHIHYH, H3b KOHX> BHCTPOGHD JOMB, KOJOHHH, OAlkH,
OKHa, He ABIAIOTCA CAMOCTOATEJIbHHIMA BEIIAMH M HE COCTABIAIOTDH 00BHEKTA CAMO-
croATeabHaro BaaxbHiA; Brapbiens raasmo¥ Bemm BiapberTh H €A COCTABHHIMH
9aCcTAMH; CO BEKJIOUEHieMD Bem® BB EPYryl BB KauecTeb cocraBmOH vacTm, caMo-
croaTeabHoe Baanbmie sroff Bemplo mpexpamaeTcis X0 BHABaeHiA BewmE H3B CO-
craBa mbaaro ®.

1 O cossadmniy — compossessio — cy. L. 8 § 2 L. 26 D. 41, 2. L. 32 § 2 D. 41, 3.
of. L.3§5 D. 41, 2. Windschetd § 152, 3. Dernburg I, § 169, up. 10—11. BGapoxs

§ 115, 1. Ferrini § 249.
% L. 24.309§3L.49§1D. 41, 2. L. 93 D. 50, 17.
3 il J. 2, 9. Cemelinoe mpaso § 15, I.
tL.30§1D. 4, 2.
8 Hexawuenie: L. 14 D. 47, 10. Dernburg 1, § 176, up. 4.
¢ L.3pr. D. 41, 2. L. 4 § 26 (27) D. 41, 3.
7L, 30§ 2 D. 41, 3. Cu. O6m. 9. § 30, mp, 2

8 Cu. aprymenranin Bs L. 23 pr D. 41, 3.nga.volenus 9 epist. Eum, qui aedes mer-
catus est, non puto aliud quam ipsas aedes possidere: nam si singulas res possidere intellegetur,
ipsas |aedes] non possidebit: separatis enim corporibus, ex quibus aedes constant, umiversi-
tas aedium intellegi non poterit. accedit eo, quod, si quis singulas res possidere dixerit, ne-
cesse erit dicat possessione superficiei tempori de mobilibus statuto locum esse, solum se
capturum esse ampliori: quod absurdum et minime juri civili conveniens est, ut una res di-
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Oco6rs HOPMH CYMECTBYIOTH X1 Y3yKxaniu Bb TOMB cayuab, ecam oHa
K2CaeTcAd BElH, BKIIOUeHHOE BB cocTaBb aApyro# m yrparuBmeft mo aromy camo-
CTOoATeIbHOE cymecTBoBanie (HaupaMBph, MaTepialn 3acTpoeHHHe Bb SAaHie).
Bt sroM® OTHOmeRiE pasamuaiorcAd ABa cayvad. Ecaw y3ykamiewTs mpioOpbas
Blaxbmie cpasy Bcelo COCTaBHO0 Bemplo (HampEMBDBL AOMOMB), TO OHB BCIO €@
Cpasy H y3yKamupyeTh; CPOEh Y3yKamil OXMHD AXA Bem# Bb NBaoMb, W mpo-
ROLKHTEABHOCTD ero onpepbaserca pozomt Bcell cocraBHolt Bemm (ZOMB, Kakb
HeJIBHEHMOCTb, Y3YKaUHDPYETCA Bb CPOKb, YCTAHOBAGHHNH Ai1s HexsmxmMocTefl) *:
Ecar me y3ykaniears Biagbap cHavata HBCKOJIbKEMH OTIBALHRIME mpepMeTaMH
H 3aTbMD COeIHEHI® HXB Bb OfHO WIBioe, TO CPOKB JaBHOCTH IIPOZOIEALTH
HCYHCIATHCA AAA Kaijaro mpeiMera orxbapHo, coo6pa3no ero cpoHcrBaM®b (Ha-
npembps, ecan d Baaxbre ad usucapionem koaonmo# m 3arbMb 3aCTPORIBL ee
Bb 3jaHie, TO y3ykanmis 3aBepmaeTcd ® mOocxB dTOro AJA KOJNOHHH, KaKb AId
xBEKEMOH Bemm) 0.

I1I. Animus domini. Beaxoe npio6pbrenie Biaxbmia mo Heo6xozEMOCTH
npio6pbrenie opuiunapnoe, 1o Ee mpomsBoxmoe (cp. O6m. wacrs, § 35). L. 1
§ 2 D. 41, 2. Paulus 54 ed. Apiscimur autem possessionem per nosmet ipsos 1.
HJaze npn aepepaud Baaxbuia ors oxmoro imma Kb Jpyromy (traditio), korza
npaBo cobcrBerrocTE npio6pbraerca iepuBaTHBHO, Biaxbhie Bempio BCe e mpi-
obpbraerca opurmHapHo. Baaxbuie amma, noayumsmaro Bemp mo traditio, Bceria
HEe3aBHCHMO OTB BiAayxbHiA caMoro TpajeHTa; TpaieHTh MOrb GHTH HIPOCTHIND
detentor’oms, Ho npioGphrarear MoxeTh cTarh possessor'own; Baagbuie Tpa-
AeHTa MoxeTh OHTb possessio injusta, a Biagbuie npio6pbrarens—possessio
justa m 1. 3.1 .

1. Toaromy, mpu Beaxoms mpioGpbreniu Baaabmia pb aumb mpio6pbratess

Tpebyorea oxud ® Th &e saeMents: animus domini, T.-e. BOJA TrocHOICTBO-
BaTh Halh BONmbI0, Kak®s Haxb coGcrsenmHoff, u corpus possessionis, T.-e. ¢ax-
THYECK0® TOCHOACTBO Haxb Bemplo. HaumuHOCTH O000OEXB 3.AEMEHTOBDL HE00X0-
AHMa JIA Kaxgaro akra npio6pbremia Baapbmia. L. 3 § 1 D. 41, 2. Paulus.
Et apiscimur possessionem corpore et animo, neque per se animo aut per se
corpore 18,

Uro KacaeTcAd BB YACTHOCTH animus domini, TO-eCTh CTPeMIeHiA rocmoa-
CTBOBATh HaJ'hb BOmbK, KAED HalB COGCTBEHHOIO, TO OHBH MOKETH NPeduLecmeo-
eéambv CaMOMY IONYyYeRil0 ¢aKTHYECKaro roclmoACTBa HAAD Bemblo (COrpus posses-
sionis). IIpmrbpaMu MOryTH CIYEHTH: pascTaBieHie KaNKQHOBD H CHIKORD XIA
JOBAA JMYH, packEinBaHie chreff 1A WoBIE pHOH, 3akass Bemel, KOTOpPRA

versis temporibus capiatur, ut puta cum aedes ex duabus rebus constant, ex solo et super-
ficie, et universitas earur possessionem temporis immobilium rerum omnium mutet. Cu. Takxe
L. 7§ 1D. 10, 4. K+ nocxbarywomemy cp. Wrindscheid-§ 175a, np. 2, § 152, op. 6.

? L 23 pr. D. 41, 3 (83 upmM. 8).

0 L. 30 §1D. 41, 3. Pomponius 30 Sab. Labeo libris epistularum ait, si is, cuiad

larum uel columnarum usucapionem decem dies superessent, in aedificium eas conjecisset,

nihilo minus eum usucapturum, si aedificium possedisset. quid ergo in his quae non quidem
implicantur rebus soli, sed mobilia permauent, ut in anulo gemma? in quo verum est et au-
rum et gemmam possideri et usucapi, cum utrumque maneat integrum.—Takoe pasimiic BB
cyas6h Braxbmia ad interdicta m Braxbmia ad usucapionem mMbers wBcTo M Bb HBKOTOPHXB
ApYraxs cIydaaxs, manp. L. 16 D. 41, 3.

U Cu Dernburg 1, § 177.

» 12 Tloatomy 8w L. 2 § 3 D. 43,1 aaercs interdictum apiscendae possessionis.
13 L. 8 D. 41, 2. L. 153 D. 50, 17. Paul. 5, 2, 1.

L e
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saThbu®s BB HAl@ OTCYTCTBie NMPHHOCATCA Kb HaAMB BH AOMB HIH CKIaJHBAWTCA
Ba Hameft semaB. Bb sTHX® cayuadxp He TpebyeTca AAd YCTAHOBIEHIA BIaxb-
Hig eme oco6aro 3axBaTa Bemeil, TAKb KAKDH BOAA TOCHOJCTBOBATh BHPAKEHA
yxe 3apambe, a ¢akTHYeCKOe rOCIOACTBO YCTaHABIHBAETCA 603B HAINEro yuacris,
6aaroxapa sapambe cxbiamEmME npmcmocoGaeHiaM® *.

2. Animus domini Reo6xoxmMoe yciosie mpioOpbremia Baaxbmis. Ho 3m0
He 3HAYHTH, 4T0 Biaxbaens, medas Bocnoap3oBaTheA Biaxrbibueckof samuroff,
doadeens 63 KancOoMs omOAsHOMS caynarm 0oxazvieamsd cgoil animus domini.
Moxso Biaxbrs Bemplo, Kak® cBoeil coGcTBeHHO#, 0OYeHb X0ATO H HE MpeXNpH-
HEMaTh TakExb XbHcreif, E3P EOTOPHXB Cb OYEBHAHOCTHIO OOHADYXHEIOCH OH,
YTO JHNO, OOAAfaiomee Bempl0, OTHOCATCA Kb HeH Kakb possessor, & HE EaEb
detentor alieno nomine. Ecam xro-im6o o6paGaTmBaeTh moJe, &EHBETH Bb XOMB,
‘31T Ha JOMAXAXB, TO 3TO NPOHCXOAHTH, MOXeTH OMTh, HOTOMY, YTO OHb
COGCTBEHHHE'b, & MOXETh GHTh H HOTOMY, YTO €My HOopydYeEo o6pafoTarh moae
A1a cOOCTBeHHHES, XEHTh Bb AOMB Bb kKauecTsb cropoxa, Burbsmarh aomapedl 8.

' Bp BEAy 2TOr0 CpeiHeBBKOBHE IPAKTHEE COCTaBEAH CIOEHHE peecrpn
TaKb-HA3HBAGMHXDB actus possessorii AJd o6xerueHis XOKas3aTeAbCTBA animus
domini m nmpeGbraam BB caryuaB oTCYyTCTBiA TAKOBHXB Jake KB npmcArd 't

B® Bacrosmee BpeMs rocmoxcTByeTh HHOe Bossphbmie. Jaa XokasaTeabcTBa
HaJHYHOCTH animus domini He cnpaBafA0TCA Ch HACTPOGHIOMD EAEIAr0 XAHHATO
KOHEDOKTHAT0 BIaxbBiabna, a 06pamaloTh BHHMAHI® HA MO O0CHO6AHIE, U3% KO-
MOPAL0 GOSHUKAO €10 6AA0WMHIE, M.-6 HA causa possessionis V1, EcTs ocHOBaHiS,
Cb KOTOpHME IO caMoff HXb mpapoxh cBasam® animus domini mo ormomesio &L
pem® (HanpuMBpb, Kynad BemH, OoTHATIC €A cuiolf, moXmmeHie), H €CTh OCHO-
BaHiA, Ch KOTODHMH 3TOTh animus He CBASHBAETCA (HaeMB BOIH, IPHHATIC ea
Bb LOKJAXY BIH cCYAy). IIpE HaawyHOCTE causa mepBaro poXa y Biaxbibna
Bemy npexmoaaraerca animus domini, B Ha060pOTH; EOHEDETHOE HACTpOEHie ero
BoAH He m3cabryerca.

Ho m atoro mazo. Hean3a TpeGoBaTh OTBH JHNA, KEOTOPOe HYEAAETCA BB
Baagbasueckolt samuTh, uro6m oHoO Eamxu# pash AOK3SHBANO, HA OCHOBAHIN
Eaxo#t causa omo Biagbern. Pacupexbiasas TaAxects XOKasHBaHiA, IPaBO HCXO-
TMTH H3D TOTO MOJOXEHiA, 9ro cabiyerTs AOKA3HWBATL TO, YTO OTCTYNAEeTH OTH
HODMH, Kakad HaOmopaercd Bb xa3EA. Mexay Thub B XH3HH, NpA HAIHIYHOCTH
¢pakTAYECKAr0 rOCHOXCTBA, HOPMAJBHHMD ABAEHIEMb HPEACTABAAETCA TAKKE Ha-
JAYHOCTh animus domini y amma, 06Iafalomaro Bempblo; XeJdaHie YAEPEHBATL
Bemb Ha Yymoe uMdA, OnTh detentor’oys alieno nomine, cocTaBIAeTs ABEEHIC
HCKMouHTeabHOe. I[03TOMY, ecau 63 Cnopm 0 64a0mHiU U3ETLCMHOE AUYUO O0O-
Ka3040 HAAUNHOCMD PAKMUNECKAL0 10CR00CMBa HADE GeWdI0, MO Y Hew nped-
n0AG1AEMCA U animus domini; €10 MPOMUBHUKS 63 C80%0 Ouepeds doswcers
doxazams, ¥mo gaxmuuecroe 10CNO0CMEO MO0 AUYG OCHOBAHO HA MAXON
causa, C3 KOMOPol npaeo ceaAsvieaems e animus domins, a animus detinends
alieno nomine (Hanpumbps, Ha Halimb Bemm). CabxoBaTeapHo, JUEO, HPATH-
saouwee Ha Biaxbmie, K0JEHO AOKa3aTh HAJHYHOCTH COTPUS pOSsessionis; BOTPOCH

1 L. 56 D. 41, 1 Ihering 8s Handworterbuch, crp. 419.

18 Cp. Ihering Scherz und Ernst ctp. 63-cax.

16 Baron pb Jahrb. f. Dogm. 7. 29; crp. 212 ca.

17 Bb aroms, no Jepuni06cxo TEepMHUHOIOTIH, COCTOHTH pasimdie Mexiy concrete Wil-
lenstheorie m abstracte Willenstheorie.  Cu. Besitzwille, ra. II. CoBpeMerRENe HpPHCTHI, KO-
BewHo, Bch xepxarca mocabawell Teopin, sambuaers Baron 1. c. cpp. 234, mp. 1. Cp. Taxme
Dernburg 1, § 179,
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0 HaxmgyHOCTH animus domini BO3HHKAeTH TONBKO BB TOMB caydab, eeam mpo-
THBHEKD JTBepEJ&€TH, YTO COrpus possessionis Bb ZaHHOMD caydad ecrb npe-
3HaKBL He possessio, a detentio alieno nomine. Tawk® craBmicA BOIpOCH O KO-
xa3areascrsb Bragbmia m y Pmmasass. Paulus. S. R. 5, 11 § 2. Probatio tra-
ditae vel non traditae possessionis non tam in jure, quam in facto consistit,
ideoque sufficit ad probationem, si rem corporaliter teneam 8.

Bb coBpemennofi amreparypb mepBm#l o6paTHIb XOIXHO® BHHMAaHie H4
aTOTh BOmMpoch IepHHrs, W Bb 3TOMDB 3aciyra ymoManyroit yxe kuara ero ,Der
Besitzwille« 19,

3. Kro 3auanrs noxomenie possessor’a mag detentor’a, ¢MoTpa 10 cBo-
eMy animus, KoTopmi#t onpexbaserca mo causa possessionis,” TOTH Y&Ee CO-
IpaHfeTh 9T0 INoJoxeHie. STo BHpamaeTca Bb upaBAXb: nemo sibi causam
possessionis mutare potest . Ogna Toabko mepembHa HacTpoeHia o6aagaread
BeIH HE MOXETh UpeBpaTdTh ero Hsb detentor’a BB possessor’a. Aperzaropsb
He IHIMaeTh 0pPHiHYEcKaro BiaxbHid X03dHHA 3eMIH TOABKO BB CHAY TOTO, UTO
ont Bo3HaMbpuTca Bmpexs BiaxBTe 8Sewae, Kakb ¢Boelo coGcTBeHHOH, Aame
ecld OHD NpPOXACTD APEHAYEMYI0 HMB 3eMAI0 H 3aTBMB MOXEeJaeTHb YIEPKATH ee
H& WMA HOBAaro NOKynaTtead; W mocab aroro xossmub, ciaBmilt 3eMaio Bb apeHzy,
OPOXOAXKAETH CUATAThCA BaarbabmeMtnb, & apeHzatops ocraerca detentor’oMs Ha
HMA HacToAmaro co6ersennuka '. Jus Toro, 9ro6m mambBEEAach causa possessio-
nis, HyXxHO, YTo6H o6JajaTeas BemH BHpa3ndb H3MbHeHie csoero animus gax-
MUNECKUMU OTOUCMBIAMU, HANDABAEHHOIMU NPOMUBS CAMOL0 82A01ABYUA BEUYU 32,
HIE YTOOH OHTL HAaualhb YAEPEHBATH Bellb Ha OCHOBaHiM HOBoif cabBakm ¢b mpex-
HEMB BAagbipmems Bemm 8.

4. Tombko Omecnocobnvia auma MoryTh umbrh animus domini. Oz-
Bako, mbroropua Hegxbecmoco6und amma—jxbre ® cymacmepmie, a Takke, 1o
pEMcKoff TeopiH, lpuamdeckia auna—Moryrb npio6pbrare Baaxbuie wepesn mo-
CPEACTBO CBOMX'b mpeicTaBaTeacH, maupumbps, onexyna 2.

§ 22. NpioGptrenie Branbhia (nposonmenie):

IV. Corpus possessionis. OmHOro TOABKO animus domini HeROCTATOYHO,
yro6n cpbiateca Biagbabmems. Heo6xopEMo mpHCOeAEHeHie Kb HEMY COrpus
possessionis, T.-e. ycranoBieHie Takoro ¢aKTHYECKaro OTHOMEHiA JANA Kb Beuw,
KOTOpOe COOTBETCTBYeTH CTPEMJEHI0 JHNA TOCHOACTBOBATH HAXLD BEmbl0, KaKb
Haxb coGctBemHod. OxoTHEKB, pascraBuBmifi chbrm, He Biragbers xuubio, moxa
OHa He ImOmajeTh Bb ero chru. YcraHoBJeHie corpus possessionis 4acTo COCTOHTH
Bb TOMB, YTO JBHKHAMAJA BEmb 3aXBATHBAETCA Bb PYKH, HIH YTO JIHIO BXOAHTH

8 Cp. L. 11 § 1—-L 13 pr. D. 5, 3. Code civil, art. 2230.

¥ Cu. raxxe Kuntze op. cit. § 12, V—VIII. Haave Hollander, op. cit. erp. 35 cxa.

®¥L.3§I19L.19§1D. 41,2. L.5C. 7, 32. Darnburi] 1, § 179, np. 2.

2 Cu. L. 32 §1D. 41, 2. Cp. L. 5 C. 7, 32. Dernburg I, § 179, up. 3.

2 L. 12. 18 D. 43, 16.

BL 19§1D. 41,2,

ML, 1§3.2.22L.2D. 41, 2. L. 13 § 1 D. 41, 1. O opuxry. aunaxs cv. O6m.
v., § 27. 1.—Infans momers npioGpbrare Basabuie camn tutore auctore (L. 32 § 2 D. 41, 2),
a npH xapeHim 1axe Geab auctoritas tutoris (L. 3 C. 7, 32). Cu. o061 aToMs Windscherd
§ 155, np. 18. Dernburg. I, § 178, up. 8. Bapowns § 114. Girard, crp. 270.
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Ha yvacTokb !. OfHaKo Takie Haridjune, 06pasHHE NOCTYOKA TPEGYIOTCA iaJeKO
He BCerAa IpH YCTaHOBJeHiH (aKTHYECKAro rOCIOXCTBA HaAD Bempio *. 3To PpaKTH-
yeckoe rocmoiCcTBO Ha JHNO BOo Behx® ThXb cayvadaxs, x0w0a 6iadmwreys no
00BIKHOBEHHOMY, HOPMAISHOMY TOOY Geuwjeti MONCEMS PAICYUMDIEAMDd NG MO,
ymo sewydp Haxodumca u Gydems HATOOUMBCA PHaAXMUNECKU 63 €10 PACNOPA-
oceniu 3.

Korza mMeHHO Ha JHDO Takoe OTHOmMeHie Cy6beETa Kb Bemd, 3To phma~-
wTs B033phmia, rocnoacTeylomia Bb o6oporh *. Boapmoe 3mavenie mmbers nmpm
3TOMD X03fficTBeHHOe Ha3HaueHie Bemud. PaKTHYECKOE TOCIOACTBO HAXD OGUNCU~
MO%i BEemBI0 HAa JANO, e€CIE OHa Bb Hameld custodia ®; Hamp., ecaE Bemb HaxO-
XHTCA BDb NDPHBAAJEEANCM> HaMDb 3aKPHTOMD NOMBIIeHiM (KBapTHpA, JABEA,
EBOP®H) % HHOTAa AOCTATOYHO, YTOOM BemH OHIE CJAOEEHH XOTA-OH Ha OTEpH-
oMb MBerh (maBo3b BB moxb, MaTepiads xaA mocrpoiikn Ha Mberh crpofikm).
Hepbaro Brazbmie ycraBaBimBaeTh HaJOXReHie KiefiMa Ha Bemp, €CIH Bb TO &€
BpeMA JOCTYI'> Kb Beld@ cBOGOJeHDb AIA JANA, HaJXOXHBmAro kjefimo’.

Boo6me npm nepedaxm Biaxbuia o6GHKHOBeHEO TpeGyerca Membe HHTeH-
cHBHOE IposABIeHie (axTHYECKAro rocuorcTa 1ud upiobpbrenia pragbuia, Hexean
OpE 00HOCMOpONHeMs 3axeéamn Biaaxbmia. Taxs, oxoTHEKB, npecrbryomifk
3pBpa, roixens 3axsaTurh ero, 9TOOW crars Baaxbabnems®. Tors, KTO Ee-
JaeTh DYTeNh OAHOCTOPOHHATO 3aXBaTa CTaTh BIaXbibneMDb 3eMEIbHATO YYacT-
E&, HAaX0JAmMAarocA BO BIaxbHim Jpyroro JmEma, JXOJAXeHD He TOJBKO 3aBJAa-
1BTH (aKTHYOCKR YIACTKEOMB, HO W BRTBCHHTP OTTyAa npexBAro Baaxbabma;

1 Ha 3T0 yKaSHBAETh caMoe CI0BO poSsessio; cM. ¢ HeMb Bruns-Fck Bb Holtzendorfs
Encykl. I, crp. 471 (mo 5 msx.). Cp. L. 1 pr. D. 41, 2. Paulus 54 ed. Possessio appellata
est, ut et Labeo ait, & sedibus quasi positio, quia- naturaliter teneter ab eo qui ei insistit,
quam Graeci X2TOYMV dicunt. :

2 L. 1§21 D. 41, 2. Paulus 54 ed. Si jusserim vendilorem procuratori rem tradere,
cum ea in praesentia sit, videri mihi traditam Priscus ait, idemque esse, si nummos debito-
rem jusserim alii dare. non est enim corpore et tactu necesse adprehendere possessionem,
sed etiam oculis et affectu argumento esse eas res quae propter magnitudinem ponderis mo-
veri non possunt. ut columnas, nam pro traditis eas haberi, 8i in re praesevti consenserint.
et vina tradita videri cum claves cellae vinariae emptori tradita fuerint. L. 51 D. eod.

3 L. 22 D. 41, 2. Javolenus 13 Cass. Non videtur possessionem adeptus is qui ita .

nactus est, ut eam retinere non possit. L. 65 D. 41, 1. Proculus 2 epist... summam tamen
hanc puto esse, ut, si in meam potestatem pervenit, meus factus sit. Dernburg I, § 178, np.
glgg 1her§ng b Handwdirterbuch crp. 415. Ocn. sam, Bxax. crp. 129 cax. Windsched

, op. 8.

4 Cu. xasynctoky y Windscheid § 153, np. 7.

5 L. 3§ 13 D. 41, 2. Paulus 54 ed. Nerva filius res mobiles excepto homine (cp. L.
13 pr. D. eod.), quatenus sub custodia nostra sint, hactenus possideri, id est quatenus, si
velimus, naturalem possessipnem nancisci possimus. nam pecus simul atque aberraverit aut
vas ita exciderit, ut non inveniatur, protinus desinere a nobis possideri, licet a nullo possi-
deatur: dissimiliter atque si sub custodia mea sit nec inveniatur, quia praesentia ejus sit et
tantum cessat interim diligens inquisitio § 14. Item feras bestias, quas vivariis incluserimus,
et pisces, quos in piscinas cojecerimus, a nobis possideri, sed eos pisces, qui in stagno sint,
aut feras, quae in silvis circumseptis vagantur, & nobis non possideri, quoniam relictae sint
in libertate naturali: alioquin etiam si quis silvam emerit, videri eum omnes feras possidere,
qlug(;!7 )falsum est. Cp. JOwxesuvs Xpanenie (custodia) kakb ocHoBanie BIaXBHiA XBEUXHMOCTHN
( .

¢ Orcwoxa mepexada kxwdeHl, Kaks cnoco6L mepexadn BaxBEIA OTHOCHTEXSNO TOBADOBS,
Haxoiamaxca B ckyaxb. L. 1 § 21 D. 41, 2 (ev npau. 2) cf. L. 74 D. 18, 1. Dernburg I,

§ 178, mp. 8.
v"f,. 15§ 1D.18,6cf. L. 1 § 2 D. eod. n kb atomy Desnburg 1, § 178, np. 7.
8L.5§1D. 41, 1. Cu. Bume § 9, 1.—O sapuTuxs Bemaxs cv. L. 3 § 3 D. 41, 2.

-
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OEKyNAaHETHh npH3Haerca Baaxbiabneme He mnpexpe, vbwb OmBmifi Bragybaenms
y3HaeTh 00b OKKymamim W mocah sTOro HMIM He 3aX09eTh BCTYNHTh BB Gopnby
Cb OKEYNAHTOMB, HIH ke, HOCNOTPA Ha 3T0, GyAeTs CHIol BHTECHEHB °.

Haopotasb, nepedaua 3eMeIbHATO YYaCTKA CYHTAETCA COBOpPmEHHOH H mpi-
00pbTaTeab CTAHOBHTCH OPHIHYEGCKEMD BIAABIBNEME yiKe BB CHAY COrIAMeRid,
@CIH OHO NPOHCXOMHThH, TAKD CKasaTh, Bb BAAY yuacTKa (koria nocrbamiff, manp.,
BHIEHD Cb GalmlHH), HAA Jake ecam mpio6pbrareap BB CAIY COrJameRiA OXHO-
CTOpOHHe 3aBIajbeTh AOMOMD HIHW 'YUaCTEOMD, Hamp., MOCEIHTCH TaMb .

-He rTpe6yerca coBepmeHHO aETa npio6phremia Baaxbmia b cnyqa;is T. Ha3.
traditio brevi manu. OHa COCTORTH BB TOMDB, YTO BIaxbiemb LUEPEHOCHTDH CBOE
Baaxbuie (o6bkHOBeEHO BMBCeTh C¢b HAMB B mpaBO COGCTBEHHOCTH) Ha TO JHNO,
KOTOpoe 10 Toro Owao detentor'omd Bemu (HanpaMbph, apeExaTopoNs). [lpa
9TOMB AAA nepexoga Baaxbmia Ha detentor’a ZOCTaTOYHO mpPOCTOro COrJameHis
ero ¢b BIaxbibmeMb, Bb CHIYy KOTOparo cooTsbBrerBeHHo mambHAeTcdA animus y
detentor’a; corpus y Hero yxe OHIB Haammo 'l

V. Ilpiobpromenie 6radmnin uepess npedcmaeume.m HUznaBua Bb Pank
MOXHO 6nao npio6pbraTs Biaapbmie uepess nodesacmuvixs 3. Ecam mojsaacTHme
unban nekyri#t m mpioGpbrasm BaaxbBuie pag nexyris, To goMoBIagHEa xbaaacs
BiraxbabnenMs, gaxke He 3maA o mpio6phrenim Biaxbmia '®. IIpioOpbrenie Baaxh-
Hig 9epe3b €60000HbLrs npedcmasumeaedi GHIO IONYMERO AHMb Bb KIaCCHYE-
ckylo amoxy M. Jlaa taxoro npio6pbrenia TpeGoBaamch cabaywomia ycaosia:

1) HpexcraBateas poaxkerb EMBTL 704HOMOUSe OTH NpeACTABAAEMAro; 9TO
OOJHOMOYie MOXeTh OHTh HE TOJbKO CHeNiadbHHMB, HO, 0 MEBHi0 GOJLIIEHCTBS
POMAHHCTOBB, H OOMEMDB: XaBad OPEJCTABHTENI0 NOJHOMOYie Ha yHpaBieHie H3-
Bhberno#t orpacasio xBaw, npercraBademuit TBMP CaMHMD YNOJHOMOYHBAaETb €ro
npio6pbrare xaa Hero Biaxbuie Bemamm npm ynpasaeHim xbiamm '®. Ilpm maxmu-
HOCTH HOJHOMOUiA npexpcTaBideMuil mpio6pbraers Baagbhie BH TOTH MOMEHTS,
Kakb NpejJCTaBaTeds Npio6pBas AIA Hero Bemb BB CBOe (aKTHYECKOEe rOCIHOX-
CTBO; 3HaHiA UPEACTABIAEMAr0 O TAEOMB 3aXBaTh pEMCEOe npaBo He TpeGyeTb:
»DOssessio per procuratorem ignoranti quaeritur* ', Ecam noanomouin ne 6vi-
40 Oano, To oHO yxe mocad mpioGphremia Bemm npe,xc'ra.nn'reaem Bb CBOW
BJIaCTh MOXeTh OuTbh 3aMbHeHo axToM®B OKoOpeHis (ratihabitio) co cropomm mpex-
CTaBIAGMaro Juma '’.

2) IpeacraBaTens JOXEEeHED NOAYYATh Belmlb BB CBOO @daxmuveckyno
eaacms 8.

3) Hpexc'ranme.ub JOLKOHED HMBTE NHammpenie comarams 64a0mALYEMS
npedcmasanemaro 1. Toabko BB 8TOMD caydah npeacraBideMull HeNOCPEACTBOHHO
CTaHOBATCA Marknmeu'b H, €CIH mepepadas BaaxBmia coepmera Ald NepeHOCa

”L.31§e7 8L6 1L 7L.25 2L4647D4l,2 Windscherd § 156, op. 8.
0 Cn 178 i, f. Cp indscheid § 153, mp. 5.

nL 9§50D. 411L62pr . 21,2 L. 9§9Dl2l L.9§2D.62.

”Gai2 8990 Bume § 21, 1.

13 L. §5L §12 L. 4 1D4l2

L, 53 D. 41, 1. Dernburg W§

13 Dernburg l 180, mp. 15. Winds 155, 1

5J2, 13prD4l]L42 1L49§2D412L.47D4l3

L. 1.C 732 Wmdsclmdg

17 Paul. 5, 2, 2. L. 4 §1D 41 ‘b, L. 23 (24) D. 3,

18 Paul. 3, 2, 1... corpore vel nostro vel alieno. L. 3 § 12D 41, 2,

“L1§20D 41, 2. Orcora L. 1 § 9. 10 D. eod.

.
e mmrar A et S
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cOGCTBEHHOCTH, COGCTBeHHHEOMD Bemu. Ecam xe npexcrauTeap mpio6pbab Bia-
xbmie Ha cBoe HMJA, TO OHb CaMb CTAHOBHTCA BIaxB4bmeMs B COGCTBeHHHEOMD
nepexangoff eMy BemH, H 3aTBMDL YRe AOJEEHD IEPEHECTH OCOGHME ABTONH
Baaxbuie B COOCTBEHHOCTH Ha mpeAcTaBageMaro. JKesamie npio6pberr Baaxbmie na
HMH @peACTaBAAeMaro OGHEHOBEHHO NPOANOJAraeTcd Y UPEACTABHETEdS Bb TOMD
cayvab, ecim OFP SakKJIOYHID HA €r0 HMA TY CrBAaKy, KOTOpaA JEeEHTH BB
"ocEoBb mepexaun Baaxbmia (manpamBpmp EKymamo-mpopaxy) ¥. Ecam ke mpexcra-
BHTOJb 3aKJOYEID 5Ty CABAKY Ha cBoe EMA (1.-e. XblicTBOBaAD, KAKD CKPHTHE
opexcrasaTeab; O6m. 4., § 46), To mpexmoxaraercd, 4TO OHB H Biaxbmie  coG-
CTBeHHOCTb Bemud npio6pbTaers xaa ce6a c¢b ThMB, uro6m BmocabicTim mepe-
HECTH MX'h Ha OpPHENMOAJA %!,

Oco6uft BEAD mpio6pbrenia Biaxbmia vepest npexacraBaTels MH EMBens
Bb TOMB caydaB, Koropuii y cpeaHeBBKOBHXB I0PHCTOBD NOJYYHIB Ha3BaHie
congststutum possessorium. Ciydyall COCTOATH BBH TOMB, YTO lopaxHueckilf Biaxh-
Jdel'b Bemy 3aKINYaeTh Cb APYrHMD JHOOMD AOTOBOPB, COTJACHO KOTOPOMY OT-
BHAEB opaamveckift BrapBaent 6yAeTs yAepEHBATH XAHHYI Bemb Yy ce6s Kakb
detentor alieno nomine, a BaaxbipueMb esa 6yzers cuararsca Apyro#ft KoHTpa-
rears. Biagbuie mepexozmrs 3abeh Gesw mepepaunm camolf Bemu **. OGHEHOBEHHO
Bellb YAGPEHBAETCA NPEXHAMD BiaXbAbIEMD HA OCHOBaHIM Kakoro-im6o 06s3a-
TeabCTBa WaH HHOH cxBaxm, KoTopyl oxb npm nepexayb Braxbuia sarmovaers
¢b HOBHMD Biapbibnews (HampuMbps, A Zapio Bems, HO COTJAmMalCh Cb OXa-
peHHHMD, 4TOGH OHD OocTaBHI®L ee MHB Ha npasB yayppykra xo Mmoeit cmeprs;
raxbuie B COGCTBEHHOCTh HOMeAJeHHO NOPEXOZATH Kb OXAPEHHOMY, & RAPHTEJ:
npeBpamaeTed Bb y3ydpykryapa, T.-e. Bb AeTeHTOpa) *%.

§ 23. Yrpara wopuanveckaro BragbHia.

1. Buaxbumie yrpaumBaercs c¢b YTpatoll 00n010 u33 06YTs HE06ToOUMBITS
aaeMenmoes: corpus possessionis mad animus domini. B® wacrrOCTHE HEOGX0AEMO
orvbrate cabayiomie cayyau:

1) VYrpara ¢axmuuecxoti esacmu nads eewpro. Jaa aroro TpeGyercs,
BOpPOYEMb, He BpeMEHHOe HapYIIeHie COCTOSAHIA rOCHOACTBA, HO AAHTEAbHAA, NPOY-
Hasd yTpaTa 9Toro rocmoxcrsa. Takb, Biaxbmie cOBEaBmEMD IOMAIIHEMb KHBOT-
HHMD NOpPEKpamaercd JHObL TOTXa, KOTAa 3TO KHBOTHOE OJAHYaEThb, T.-€. HOTe-
paeTs cTpeMaeHie BosBpamaTthed xoMoft 1. Baaxbrie HeABAEHMOCTBI0 YTPauABAETCA
(saxp y®e ONI0 ykasaHo BB § 22, IV) He ¢b Toro MoMeHTa, KOrja KTO-AmGO
3aXBaTHID 9Ty HOJABHEHMOCTb, & JHIIP Cb TOr0 MOMEHTa, KOria Biaaxbaenms
ySHaID 00b 2TOf OKKYHANiH H He CMOTb HIH He NOKeNalh BHTBCHHTH OKKYIAHTA.

2 L. 20 § 2 D. 41, 1. Reservatio mentalis (O6m. 1.; § 39, IV 2) co CTOPOBN HMPOKY-
patopa He mmbers smauemia; cm. L. 13 D. 39, 5; cp. Bupouens L. 37 § 6 D. 41, 1 m ks
aroMy Dernburg I, %180 mp. 14. Windscheid § 155 mp. 7 u 7a.

M L. 59 pr. 41, 1. L. 74 D. 17, 2." L. 2 C. 7, 10. Ko BceMy H8I0&EEHHOMY cCp.
Dergasburg I, 6a§ 180 3. Ha 1se mua yXepXHBaeTh Bemh mepeBosuHkd (mouta)? Windscheid

1 n .
§ 23‘L 77D 61L18§rD412(cu§18np83ume)

# L. 28, 35 § 5 C. 8, 53 (54). Moapobube o comst. poss. cM. y Dernbury I, § 181.
Wmdschezd § 155, mp. 8—8e.

§13D4l2\cu 2z,np6)LMDeodL5prD411Ll3pr
L. 25 pr D 41, 2. Windscherd § 156, np. 3 -7.
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2) JReaanie 6aadmwasya omu;;dumb 6aa0mMie 2. ITO KeJaHie XONEHO GHTH
BHpaxeHo X BecnocoOHHMD JHDOMS °; 3a HexbecmocoGmux®m xb#cTBYWT® HXD 3a-
KOHHHE NpepcTaBuTelH .

3) Cmepmv esadmwavya. Beakoe mpioGphrenie BiagbHid OpHErEHapHO; mO-
aToMy Ha HacabimEKoB: BlaxbHie yMepmaro He NIepPeXOZHTH ipso jure: oHE
Joaxnbl caMu mpio6pbers Baagbuie macaBrcreemmnME Bemamn ®. Ho Teuenie ysy-
Kalli#, HayaTOH yMepAME, (esb IepephBa NPOXONEAETCHA H XA HaCIBIHHEOB®D,
. IOKa KaKoe-au60 TpeThe JHNO HE 3aXBaTHTH BaaxbaiaS.

4) I'ubeav sewu usu obpawenie es 65 res exira commercium Tarxe
YHHUTOXKAIOTH BIaxbaie”.

II. Ecam Baaxbmie yAepEHBAIOCH uepess npedcmasumess, TO OHO Hmpe-
Kpamaercd Bb CIBAYOMAXD CAyIadAXb:

1) Baaxbrie npcepamaeTca 10 6047 64a0AYQR, BCALOCMEIE €10 CMEPMU
u wbeau ceuwyu ®.

2) Ecan esadmaeys 6vimmwcHens H3DH rOCHOICTBA HAED BOWbBIO, TO OHD
BCe-TaKH COXpaHAeTh BiaibBmie, mOKa ero IpeAcTaBHTeNH eme BAAXBIOTH BOmBbIO
Aas mero ®. .

3) Ecam npedcmasumess evimmcHens uss w0cnodcmea Hads eewspro, TO
npexcTaBideMuit OPOX0AXaeTh BIaXBTh, MOKA XIA HEro CaMOro He NpeKpaTH-
Jach BO3MOXKHOCTH Bo3abi#crBoBa1s Ha Bemp !°. IlogToMy mpexcTaBiseMu#t He
mepecraers Braxbre, ecam HacHiie GO0 HampaBAEHO TOJBEO HPOTHBB IPEACTA-
BHETeAd IAYHO (HanmpuMBpb, cocBim NporEal® ¢b yY4CTEA JHYEO HERABHCTHATO
HMDB apeHparopa). Jaabe npeacraBagemnit He mepecTaeTs BIaXBTH, eciH ero
NpeJCTaBHTENb yMeph, COmeXxh ¢b yMa # T. n. '), KEcaz seMearHn#f yuacToKD
3aXBaYEHh TPETHLEMD AHIOMD 63 OMCYMCMEiec npedcmasumess, T0 NPeLCTaBIge-
Mu# Tepaers BaaxbHie TOABKO BB TOMB cayuaB, ecuHm HpexCcTaBETeNb, YSHABD
00 OEKynamim, He CMOr'b HAM He HOXedaddb BHTBCHATH OkEynanTa '), Ecim xe
IPeXCTaBATedb YMHIJIEHHO WIX IO HeGPeXHOCTH IONYCTHIB, YTOOH TpeThe AHIO
3aXBaTHAO YYaCTOKB, TO N0 EoHcrErymiE IOcrmmiama (L. 12 C. 7, 32) saaxbmie
YTPauHBaeTCA AJA NIPEACTABIAEMAro JHmb nocah Toro, kKakh OHb CAMD YSHAETDH
00b OKEynAaNin W He NOXEJaeTh HIA He CMOXETb BNTBCHETH OKKymaHnTa 3. '

2 L. 17?1 L.4§2 L.3§6 D. 41,2 Cp. L. 153 D. 50, 17. L. 8 D. 41, 2.
Dernburg 1, % 82, mp. 10, cp. Windscheid § 156, mp. 1.
$L. 29 D. 41, 2, cp. L. 27 eod. Dernburg I, § 182, np. 11. Windscheid §156, up. 11.
4 061 ycxoBHOMB> Xesapim yrpaTeTh Baaxbmie cM. O6m. 4., § 36, np. 9; mpormBopbuie
mexxy L. ]8751 D. 41,2 L. 34 D. 41, 2 = L. 18 pr. D. 43, 16.

5 L. r. L. 30 § 5 D. 41, 2,
. 20 D. 41, 3. L. 6 § 2 D. 41, 4. Bume § 11, A. 5.
.4D. 41, 2.
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nburg 1, § 183, 3. Cp. Windscherd § 157, 2.
.4,3.L.3§8L.25§1L.31D.4l,2 Cp. L. 40 § 1 D. eod.
2 D. 43, 16. L. 44 § 2 D 41, 2. Dernburg § 183, mp. 5.

§ 183, mp. 6. Windscheid § 157, mp. 4. Arndts § 143, mp. .
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Taasa IV. 3auiaTa IopHIAYECEaro Baaxbmid.

§ 24. O6wia sambyania.

I. Braxbnie sammmaeTrcd, rIaBHRNMD 006pasoMb, TaKh HA3HBAEMHIMH BAa-
ABabueCKEME HHTEPAHKTaMH !. OTH HHETODXHKTH BBOAGHH YXHETOMDH Iperopa. Omum
pasybagiorca Ha tinlerdicta relinemdae possessionis u int. vecuperandae posses-
stonis, CMOTDA MO TOMY, ABIfAeTCA JH OPEAMETOM> MHTODAHKTA O0XpaHa BiaxbHia
OTh IPOSAMAr0 €My HapyleHid H OTHb YaCTHYHHXD BTODPEEHilf, mIE BO3BpaTH
orHATaro Biaxbmia ®.

II. Xapakrepro#t weproft BChXD 3THX® HHTEPAHETOBD ABAAETCH HEE03MONC-
HOCMD G030YAHCOAMD MPU CROPM O 6AAOTHIU GONPOCS O NPAST, HA 6Aa0mMHie.
Ha proM» HMEHHO OCHOBAHO pasdiHiie MexAy peliforium, T.-e. cOPOMD O mpash
(sanpeMBp®, 0 COGCTBEHHOCTH) H possessorim, T.-6. cIOpoMD 0 Biaxbmiu (§ 15, IV).
IIpoTers mCKa 0 BAaiBuim HeAb3A CCHLIATBCA HA MPABO COGCTBEHHOCTH H HEAb3dA
lame COCAHHATL Bb OXHOMB npomecch Toro m Apyroro mcka. IloaToMy 3amETa
Baa)bHiA 3HAYMTENBHO YCKOpEHa CPABHHTEIbHO Cb SAMHTON NpaBa COGCTBEHHO-
cta. Jaa Brapbabueckoif SamHETH X0CTATOYHO XOKA3aTH HAJHYHOCTL BAaxBHIA B
ero Hapymerie; JXAd 3amHETH mpaBa coGcrBeHBocTH (rei vindicatio) TpeGyerca xo-
Ka3aTeldbCTBO NepBOOOpa3Har0 HIH NPOH3BOAHArO npio6pbreHia coGCTBEHHEOCTH;
ecan mmBae MBero npomspormmi# cmoco6n, TO XOoka3aTeancTBo xbaaerca Ha-
CTOJBEO TPYAHHMDB, 9TO OHO BB cpepHie BBka moayumxo Hassamie probatio dia-
bolica. 910 06BACHAETD, NOYSMY 64A0MOUWIEHL COOCMEEHHUKS, 65 CAYYAD AUULe-
HIA €10 64a0WHIA, 06BIKHOBENHO npednovumaems OAR 6036PAMA 63 CEOU PYKU
seuju 00pauwaAMbCA He %3 rei vindicatio, a K3 ucky 0 64a0wHIU, KAKD HCKY
Goxbe ckopoMy?®. 910 00BACHAETH TaKEe, mOYeMy lepEHrh CUATANBL 3aKOHOXA-
TeAbHHMD OCHOBaHieN'b 3amETH Biaxbmia cTpeMienmie ykpbmate moaoxemie coG-
CTBEHHHKa, IPaB0 KOTOparo Hapymeno (cM. Bmme § 17, IV).

TakaMs 06pa3soMb, 3B CIOPOBS O BIaXBHIA DPHHOHEUIIAJBHO HCKIOYEHH BO-
npocu o npasb ma Baaxbmie Bemplo; HO, ¢b Apyro#f cropoHu, pBmenie mo mcky
o Baaxbuin ne EMBeThr oxonvamesvmaro 3navenin. Jumo, noGbxreHmoe BB
cnopb o Biaxbumin, MoEeTs 3aThMb mpexbABHTL rei vindicatio m, XOEa3aBB CBOe
npaBo COGCTBEHHOCTH, mCTpeGoBaTh Bempb Y moGhaEBmaro BL mepBoMb cmoph
paagbabna-secoberBennnka. 3amuTa BiaapbHEiA HOCHTB, CIbIOBATENbHO, TOALEO
NPOGUIOPHDBIY XAPAKTEDD.

910 ACHO BHpakeso Bb crbaylomExw MBcraxp HeTOuEEKOBB. L. 12 § 1
D. 41, 2. Ulpianus 70 ed. Nihil commune habet proprietas cum possessione:
et ideo non denegatur ei interdictum uti possidetis, qui coepit rem vindicare:
non enim videtur possessioni renunciasse, qui rem vindicavit, T.-¢. ,co6cTBeR-
HOCTb He EMBerh HEYEro o6maro ¢b BIaxbHieMD; NOITONY, €CHH JHUO, KOTOpOe
Haual0 YXe BHHAHOHDOBATh Bemb, HCOpammBaeTs (Y nperopa) interdictum uti
possidetis, ToO eMy He OTEAaSHBAETCA Bb 9TOMB HHTEDAHETS, H6O TOTH, KTO OpEXs-
ABEND rei vindicatio, He cuHTaeTcd OTKasaBmHEMCA - OTh BIaxbmia“. L. 14 § 3

1 O gamurd Baaxbmia c» nomomsm komxuknii cu., Kipp y Pauly- Wissowa IV, 1
crp. 855 cax. Windscheid § 161. Dernburg I, § 188, 3. R. Mayr, Condictio, crp. 217 cx. 357 ca. |
2Gai4, 143. § 2 1. 4, 15. L. 2 § 3 D. 43, 1. O6% interdicta adipiscendac possessi- ‘
onis cM. Windscheid § 158, np. 2. Dernburg I, § 184, 1. . m mp. 3. ‘
3 Cp., BupoueMs, Windscheid § 158. mp. 2.
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D. 44, 2. Paulus 70 ed. Si quis interdicto egerit dé possessione, postea in
rem agens non repellitur per exceptionem, quoniam in interdicto possessio, in
actione proprietas vertitur, T.-e. ,TOTBH, ETO Y&E€ Beldb Cyae6unft cmopn o Bua-
abuia, b cayuad npexpaBienia EMb HCka 0 npaBB Ha Bemb He yCTpaHdeTcA
okcnenmieft (rei judicatae), Takp kKakbh BB IEPBOMDB cIyYaB OHB Bexb cucps 0
Baagbuin, a BO BTOpoMd BO3GYyiHIB cmopbs O mpaB coGersemHocTH“; crbgroBa-
TeIbHO, BO BTOPOMB mpomecch #mwmsz eadem quaestio, np HAIHYHOCTH EOTOpui
TOABKO H EONyCEaeTca exceptio reijudicatae (Cu. O6m. wacts § 59, II, B. 1, b.).

§ 25. OtababHble MHTEPAHKTDI.

I. Imterdicta retinendae possessionis. Bb xaaccuueckoMs npasm cyme-
CTBYeThb JBa TAaKHXD HHTepAmkTa: interdictum uti possidetis xad sammTH BIa-
xbuig Hedeuscumvimu Bemamu ¥ interdictum utrubi zag samuTH Braxbuia deu-
orcumocmamu. O6a NOJYYHIH CBOE HMA OTh HAYaJbHHXD CIOBD (HOPMYAH !.

1. Interdictum uti possidetis npeMbEAICA BB TPeXD PASAHYHHXD CAYYAAXD:

a) Ilepsuf#t cayua# cocromrs Bb cabpyiomens: Ilpm BosGyzxemim cmo-
pa 0 npasm cobcmeennocmu Ha yyacTokb dacro, BMBerk c¢b TBMB, BO3HE-
KaeTh CHOPD O TOMB, XMO U3% CROPAUULS AEAAEMCA 6AAOTOASUEMS GEULU.
Ho BaagBaens Bemu Bb npomecch o npasb coO6cTBeHHOCTH ABAderca oTBhTUR-
KOMB, H NOTOMY onus probandi (O6m. 4. § 58) ¢b Goapmeio TAKECTHI0 JOKHATCA
Ha ero NPOTHBHHK2, HEXEIH Ha HEro; Npexie BCEro JOIKEeHD XOKA3aTh CBOO
npaBO COGCTBEHHOCTE HCTEI'h; €CIH €My 9TO He YAacTcd, TO OTBBTYHK® 0CBO-
OoxjaerTca 6esb BCAKAXD AOKa3aTEALCTBD Cb CBocH cropoHH.—Ilogromy phme-
Hie BOmpoca o BaaxbHim ZOAEHO IpeAMecTBOBaThL pascMoTpbuiio mpomecca o mpasb
€006CTBeHHOCTH, 49TOOK oDpexbamth, KTO Bb nocabiEeMb 6YAETH 3aHHEMATH POJb
Acrna B ETo—oTBhTumEa. Jaa aroff mbam npmGbraam kb int. uti possidetis 3.
Cyapa I0AXeHD 6HIB OnpepAbinTh, KTO H3B CTOPOHD BIaXBIP CHODHEMD y4acT-
ROMD Bb MOMEHTHb H3JaHiAd HHTEpPJHETa Nec Vi nec clam nec¢ precario oTs Dnpo-
TupHEEa (ab adversario ®). Be asroMs cayuad int. uti possidetis mocmTs mo cy-
mecTBy xapakrepb actio praejudicialis, T.-e. paspbmaerTs Bonpoch 0 HAIHYHOCTH
u3pbeTHaro cocrosmia mpas (cM. O6m. 9. § 14, II). HeTepamkrs, kpoms Toro,
mmBers 3xbch xapakTeps interd. duplex, T.-e. noaokeHie CTOPOHD OAHHAKOBO: KaX-
JXad yTBepEIaeTh 3a co00i0 Baaxbrie B Tpe6yeTs ero NpH3HAaHIA OTH HPOTHBHHEA .

b) Brmiouenrad BbL GOPMYyly HHTEDAHET4 OrOBOpKa ,nec vi nec clam nec
precario alter ab altero“ mpExaeTs HHOTEA STOMY uMmMepOuxmy pexynepamop-
Hoill rapaxmeps, T.-e. BeEeTh Kb BO3BpaTy oTHATaro Biaxbmia. Ecaw cyxba

1 dopuysa interd. uti possidetis B» L. 1 pr. D. 43, 17: ,Uti eas aedes, quibus de
agitur, nec vi nec clam nec precario alter ab altero possidetis, quo minus ita possideatis,
vim fieri veto“. Cum. kb atoMy Lenel, Edictum perp. § 247. ®dopwuyay int. utrubi Lenel op.
cit., § 264, na ocxosanin L. 1 pr. D. 43, 31. Gai. 4, 160 u 150 Boscranonasers cxbi. o6pa-
soMs: , Utrubi hic homo, quo de agitur, majore parte hujusce anni nec vi nec clam nec pre-
cario ab altero fuit, quo minus is eum ducat, vim fieri veto®,

*L.1§2 3D.43 17. § 4 J. 4, 15. Gai 4, 148.

8 § 4a. J. 4, 15. Jza pacnpexbienia mMexxy CTOpOHaME poxed Hcrna m orchrumka BB
caMoMt cuopB o BiaxBmim BB EKaaccEuecky® »smoxy npoHcxoimxa T. Has. fructuum licitatio:
BIaLoHIE BEIB0 HA BpPeMs 9TOTO CHOpa NPRSHABAXOCH 88 THMB, KTO 00ASHBAACA YNIATHTH HpO-
THBHERY GOIBHIY) CyMMy Ha cayuail npomrpmma mpomecca. Gai 4, 166. Bb cpexmebrosoms
A HOBOMT npaBB 134 aToH mbBam caykuTh 0c060€ IPOHSBOACTBO: POSSESSOrium swmmariissimum.
Cu. Windscheid § 159, np. 12. Dernburg 1, 187. Bapowz § 121.

tL.2pr. D.43,1. L.3§1D. 43, 17. L. 37 § 1 D.44,7§7J.4, 15. Gai 4,_}60.

b)
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npr pas6opb Bompoca o cocroamim Biaxbmia Haltxers, uTo Emo, BiaxBomee BB
MOMEHTH cnopa, npio6pbao csoe Baaxbmie myreMs Hacmiig, Ta#lHaro moxmmeHis
HIH NPeEapHO OTh CBOEr0 IPOTHBHHEA HO cHopy o Biaxbmim, To oHD OpHCY-
&ExaeTh BIaxBAbNa BEPHYTH YUACTOKD CBOEMY IpOTHBHHKY—HeBAaxbanmy .

¢) Tperiit cayualt npavbeeHmia HHTEpAHETa OTHOCHTCA Eb TOMY CAydalo,
KOrXa ET0-IHGO, He mpemendya wa 6sadmwwie, Oesmoxoums eradmwiie Opyiow
Auya niE nyteMdb ¢artAyeckaro Bosxbiicria Ha y4acTOKD HPOTHBS BOJH Bia-
xbapna (manpumBpsn, crpomTh, poers, chbers Ha Moe#t 3emadb, upemATcTByeTB
MHEB CTPOHTh, UYCEAeTh CHAbHHE AnMD Ha MO# yyacTOKD), HAH NYTEMD CIO-
BeCHaro 3ampemenia cosepmarh Biaxbabueckiz xb#crsia ¢. Bb aToMb cayuab
int. uti possidetis yxe me mwbernr xapakrepa int. duplex, HO HOCHTH XapaxTeps
IOTpaHOTO HCEA; CyAbA NpHCYEZaeTh 0TBbTYEKa Kb npEsHaHio BIapbeia m Kb
upekpamenilo Hapymenit Biaxbmia. Ecam nps mapymenin Biaxbuia 6nam upm-
YEHGHH YOHTKA, OHH JOXEHN OHTh BO3MBmeHn BHHOBHHMD '. Hck® mora-
maeTcd XaBHOCTHI0 Bb Tedenie annus utilis®. Ilo mcrewemim 3Toro cpoka oEB
Jaerca Bb paswbpB o6oramenia orpbrumka ®.

2. Interdictum wuirubi mo KAacCCUNECKOMY NPaBY XAaBAACA TOMY H3b ABYXB
NpeTeHAeHTOBs Ha BiaxbBmie deudcumoti Bempio, KOTOpuE npoBIaXBaAB €10 GOAB-
MYy YaCTh DOCTBAHATO rofa, ecid TOABKO OHD He npio6pBas Biaxbmia vi clam
precario ab adversario !°; kaxxoMy BaIaxBasny npucvumsisasoct BiaxBrie ero
auctor’a (accessio possessionis) !'. CabpoBarelprHO BB KIaCCHYECKYI0 DHOXY 3TOTH
HHTEPJHETH HOJYYaih peKymepaTopHu# xapakrepd 2.

B3 smoxy JOcmusiiana 3TOTH HHTEDEARTH HCYe3h; AJA 3aMUTH BIaxBHia
ABHEAMNMYA BEMAMH CTAJH NpANBHATHCA NpaBHIA, KOTOPHA OHJIH BHPaGOTAHH
xag interd. uti possidetis 3.

II. Interdicta recuperandae possessiomis. ITO—HCKH O BO3BpaTh yXe yrpa-
wenHaro BaAaxbmia. Cioza ormOcAaTea xBa HETepAEKTa> unde vi m de precario M.

1. Interdictum unde vi—permsTHH# HCKDB; ONB 3amumaerTs Biaxbinoa,
EOTOpHT HACHILCTBEHHO XHmMEHD cBoero Biaxbuia. OHB jaeTed TOJBKO WPHXH-
yecKOMy BaaxBasny !® nedeuowcumocmu ‘. IlpeanoroxenieMs ero ABigeTcd Vis
atrox 1, r.-e. HacHAie Haxh JHYHOCTHIO CaMOro BIaxBibma HIA ero mpexCTABH-
Peld; HACHIiEe 3TO XOAXKHO COCTOATh HAH BB TOMB, YTO Biaxbiens He (HAL
romymend Ha cBoft yvyacrox® (prohibere), Ham BH TOMB, YTO OHD OHJID H3THAHD

SL.1§9L.3pr. D. 43, 17. L. 53 D. 41, 2. Gai 4, 166. Ks arony Bapoxs
§ 120, 1, a Bp xommb.
¢L.3§2—4D.43,17. L.8§5D.8,5. .. 5§10D. 39, 1. L. 14D. 47, 10.
L. 11 D. 43, 16. L 52 § 1 D. 41, 2. He Tpefyercs, 9ToOH NPOTHBHHEKDL yTBEDEXAX, UTO
O“TSBHaﬂleSm9m orpEnaxs Baaxbnie morepnbemaro. Windsche:d § 159, mp. 5. Dernburg I,
» OP. S, 9. -
s 7L.1pr. L. 34§ 11 D. 43, 17. Windschesd §7159, up. 3—3b.
f)r. 4% 1 , 17. Windscheid § 159, mp. 7.
D. 43, 31 § 4 J. 4, 15. Gai 4, 160. Paul. 5, 6, 1.
3§ 1—18 D. 41, 2.
HCTOYHHKH RPHYHCISOTH ¢r0 Kb interdiota retinendae possessionis. Gai 4, 148.
Windscheid § 159, mp. 2.
§1D. 43,31. §47J. 4, 15.
opuyzaxb cM. Lenel op. cit. § 245 m 258.
9. 10. 23—26 D. 43, 16.
63—8 li 43, 16. Otnocurexsso L. 7 C. 8, 4 cu. Bume O6m. u. § 55, I.
160, mp. 4.
D. 43,16 ¢cp. L. 1§29 L. 3 § 6. 7L. 5D. 43, 16. L. 38 § 2 D.
. 4, 2. Windschsid § 160, np. 5—7.
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cb yuacTka (dejicere). OmenmuuKomMs A64R6MCA AUUD, CUHOBHOE 63 HACUAIY 18;
NPU IMOME 6e3PAIAUNHO, 6AAGEMS AU OHO YUACKOMS 65 MOMENME CNOPa,
UAU YOICE MEPECMAA0 6Aadnmd '* (BB 9TOMB oTiHUie int. unde vi oTH int. uti
possidetis Bb» ero pexymeparopuo# ¢ymrnin). IIpoTEB®L 8TOr0 HETEDAHETa HE KO-
IycKaeTcd HE TOJBKO CCHJIKA H4 IpaBo (NETHTODHOe BOSDAXKeHie), HO Xaxe
exceptio vitiosae possessionis (T.-e. COHAKa Ha TO, YTO HSTHAHHHH Cb YYACTKS
HCTOI'sb paHbme caMb npio6pBab Baaxbmie oTh OTRBTUEEA HQPOYHHME CHOCOGOMD
(vi, clam mum precario) . OTBBTYHED DpECYEJaeTCA EDb BOSBPATy YYacTEd CO
BcBME naoZaME H nNpHEpalmeHiAME (res cum omni causa) H Kb BO3MBmemii
yOuTEOBD 3. Ilo Hcreuemim annus utilis BEROBEH# oTPBuaeTs Ammb BB paswb-
pb oboramenia ; v ThBx®p Xe paswbpaxs orBBuaTL B HacwbiHEEE BHHOB-
Haro ®. Ilo tocmuniarosy upaBy ® int. unde vi AaBaJcd TakXe DPOTHBD JHNA,
EOTOpOe CaMOBOJbHO SaXBATHIO YUYACTOKD 68 omcymcmeie ero Biaxbasma 23,

2. Interdictum de precario **. Ecau ET0-1860 B3A1D Bemp B IOXB80BaHie
precario, T.-e. do 6ocmpe6o6anin, k 3aTBMb IpH TpPeGOBaHIE X03AHHA Bemu He
BO3BpaMa&eTh Bemb TOTYaCh Xe H ThMD HapymaeTs xopBpie, To oEB OTBBUaeTH
no int. de precario ® JoiXeHb BOSBPATHTh Bempb H BOSMBeTETH yOmTEH. OHB
0CBOGOXKAAETCH, €CAH BO3BPATH BEmIE HEBOSMOXEHRB Gesb dolus m culpa lata ¢b
ero cropoEH ¥’. Bp orTaHuie oTH WHCTO-BIaXBIBUECKEXD HCKOBDH, HPOTHBH interd
de precari0c MOXHO 3aHmMATHCA, CCHIadéh Ha CBO@ NPA60 COGCTBEHHOCTH *3.
OTOTh HHTODAHETH 3aXABHHBAOTH TOAbEO Bb 30 abre *. Hacabxmmem orsbua-
0T 3a BHHY npekapucra Bb paswbpd ceoero oGoramemis *.

§ 26. 3awura po6pocosbcTHaro Baagbwia.

I. Zo6pocoswcemmoe 6radmmie (bonae fidei possessio), xomopoe omen-
YAEMB BCTOME YCAOGIAME, HEOOTOOUMBIME OAR Y3YKaniu eewym, cocTaBisomed
o6BbeRTs Braxbmia, sawuujaemcsa ocoObiMs ucKkoms, moxo6HHME rei vindicatio.
OToTh HCKB Kaercda BiaxBapnmy, moxa dasmocms ewe we ucmexasa, B x06poco-
BBersnit Bragbaents He craab eme coGerBeHEEEOMD. VIckDb HapBerems moxnh mme-
HeMD a. in yvem Publiciana. Ero ycaopia cabayomis.

Herens ponmerms OHTH Cy6meKTONH Biaxbmia, kKoropoe o6iaxaeTs BehuE

18 Cu. 06 oToMs L. 1 § 12—14 D. 43, 16. L. 1 § 15 L. 4 D. eod. Cp. L. 7 D.

3“3’.. 1(15. §Ll§8§ 10 11)6 43, 17. Bapoxs § 122, np. 9—11. Windscheid § 160, up 8, 9. Dern-
g 1, , mp. 16.

19 1.18§3.42L. 15. 16 L. 4 § 22 L. 33 § 2 D. 41, 8. Windscheid § 160, ump.
10, @irard, crp. 278.

20 § 6 J. 4, 15. Windscheid § 160 np. 15.

21 L. 1§ 31—38. 40. 41 L. 6, 19 D. 48, 16. L.4. 9 C. 8, 4. Iloxpo6rocra y Ba-
pora § 122 np. 12—14. Windscheid § 160 mp. 10.

®L 1pr. §39D. 43, 16.
L4 1;’ Lﬁ 11(? 48 L. 2. 3 pr. L. 9 pr. D. 43, 16. Cu. eme ocofyo HOopMy % L. 1 § 15

. . 48, 16.

2 L. 11 C. 8. 4, Cu. Windscheid § 160 np. 1. Xeocmoes, Her. peu. mp. § 101, 1.

8 06b actio B exceptio spolti, BUPaGOTAHENXS BB 2mOXy penenmia, cu. Bapows § 123.
Windschesd § 162, Dernburg 1 § 189.

2 O ero KOBCTPyKNiE cM. Lapows § 124. Windschesd § 160 mp. 17. Cp. Dernburg 1

§184;11p. 2. .

L. 2 pr. L. 8 § 3. 6 D. 43, 26. .
BL.4§3D. 43, 26. Cp. L. 6 § 4 eod.
» 1L, 887 D. 43, 26.
» L, 8§8D. 43, 26.
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cpoficTBaMH, HEOGXOXHMHMHE JAA TOIO, YTOOH BiaxbHie mO HCTEUeHiH AABHOCTH
06paTEAOCh BB IPaBO COGCTBEHHOCTH. SAIIHTS TakOro Biaxbaid RocrEraercda Thus,
yT0 mpeTops Bb (GOpMyIB HCKA NPEANECHBAETH CYAbB npednosoncums (cxbiats
¢HENin), 9T0 AaBHOCTHWE CPOK® yXEe HCTeKDb, H 3aTBMh OKa3aTh TAKYIO SAMETY
BIaxbably, RAKy0 OHB OK&3albh OH COOCTBEHHHKY, €CIH Ch HCTOYGHIOMDP AaB:
HOocTE Hetens xbicreareapHo cxbaaxca 6n coGerBemmmkoM®. PopMysa Acka raa-
cexa BBpoaTEO (BB EJaceHYecKy® 5mOXY) Takb: Si quem hominem As. A®. bona
fide emit et is ei traditus est, anno possedisset (¢pmrmia), tum si eum hominem
quo de agitur ejus ex jure Quiritium esse oporteret, si is homo A°A?® arbitratu
tno uon restituetur, quanti ea res erit tantae pecuniae condemna, sin. p. a.!.

II. B 4acTHOCTH yCIOBiA 3TOr0 HCK& COCTOATDH BB CIbayiomems.

1) Herends xoaxert OHID NOIYYHTH OTHCEHBAEMYIO Bemb 60 6sadmiiie,
x0Td GH EpaTEOBpeMenHoe *, u 3aTBMB ympamums smo esadmwnie.

2) Justus titulus . JloCTATOYHNND OCHOBaHieMb (Kakb H Aad Y3yEanim)
apagerca titulus putativus!; mampumbps, momer» mmbre a. Publiciana rors,
KTO KEyIHIb Beimlb Y CyMacCOIeXmiaro, CYATad ero 83 3X0OpPOBAro, XoTd Takasd
Kynig mmyroxHa. L. 7 § 2 D. 6, 2 Ulp. libro 16 ad. ed. Marcellus libro 17
digestorum scribit eum, qui a furioso ignorans eum furere emit, posse usuca-
pere: ergo et Publicianam habebit ®.

3) Bona fides. Ecan TaTyaoms upio6pbrenia siaxbmia aBiserca Kynas-
npoxaxa, T0 bona fides TpeGyercda EAED BbL MOMEHTH 33KJI0YEHiA AOTOBOpa
EyIAH-IPOXaXHA, TAED H Bb MOMeHTh npio6pbrenia Braxbuia ®. Iipm Baaxbuin Ha
2pyromMs TETyaB xocraTouma bona fides Bp MoMeHTH npioGpbremia Baaxbmis ’.

4) Bemp poaxsa OHTH res habilis, T.-e. cnmocoGHO# Kb y3ykaninm .

III. Ipr BaamyHOCTH 3THXB ycaoBift Fo6pocobernnit Bragbiens moaysaers
Xi4 3amETH cBoero BiaxBmia a. Publiciana. OTOTH HCKD XaeTh eMy BOSMOX-
HOCTh npE yrparB Biaxbeia BepEHYTE Bemb H3B PYED XOTA H HE 6CAKAL0
mpemvAaro suya (kakb rei vindicatio), HO H3B PYKB 6CAKA0 MeMIbe Ynpasgo-
MOUCHHAL0, YTOME ONE CaAM3, 6aa0mwadyua. A. Publiciana, rakuMs 06pa3oNs, tee
UMMDEMS CUAdL IPOTHBD CABAYIOMHEXD JANG.

1) Iporues cobcmeennuxa eewu. IMocabxmit mmbBers mporwss a. Publi-

1 Lenel op. cit. § 60 (59). Gai 4, 36. 06 mcropin atoro Hcka Girard crp. 347 cax.
Xoocmoss, Her. pam. mp. § 68, IV; § 101 in. f.

tL.12§7D.86,2.

SL. 13pr. L.1—L. 7§ 5 L. 8 L. 12 pr. D. 6, 2.

fL.5D.8§,2

8 L. 2§ 16 D. 41, 4 Paulus (rekcrs sroro ¢parMesta mprsexess B» § 11, A. 3)
OCHKHOBEHHO TOIKYOTCA TaKb, 9TO CMHCIH COxepxamarocd Bs HeMb pBmeunia ne mpomueopr-
wums mpapexenHofl Toxsko to L. 7§ 2 D. 6, 2; a mmenuo: Ilasers me Xouers CKasaTh BB
L. 2 § 16 D, 41, 4, uro a. Publiciana coscbus me xaerca upm titulus putativus, so oras-
9a6TH TOXHKO, 910 NPOTHBL Caxowo aucior’s (T.-e. CyMacmexmaro NpOXaBIA) NOKynaTéIb He
MOXOTH CCHIEATHCA H& HEYTOXHYM KyNINO-IPOXaXy, & moToMy He mMBers a. de evictione mpo-
TEBL HOTO M, OpexbABIAf Kb Hemy a. Publiciana, mporast exc. dominii me mmhers replic. rei
venditae et traditae; mpoTHs® dpyruxs suus MOKymaTexb MOXeTh ycnbmuo BauraTh a. Publi-
ciana. Ecam mpEEATL npomuscopwic Mexxy L. 2 § 16 D. 41,4 n L. 7§ 2 D. 6, 2, ro mpex-
mogrenie moxysaers L. 7 § 2 cit. u6o ators ¢parments croars Bb TETYXB Jurects ,de Pu-
bliciana in rem actione“, m8xBcb TPYAHO XONYCTHTH HEAOCMOTPT KOMIHIATOPOBD IO BQIPOCAMS,
KACAOIEMCA 9TOr0 HCka. Vangerow, Pandecten 1 § 335, II, 1 c. Windscheid § 199 mp. 5.
Dcmbu:gLI %228 mp. 7.

11. 14 D. 6, 2.
7L.7§12D. 6, 2
5D. 62
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ciana jo6pocoBcTHaro Baaxbasma, eme He 3aKOHYHBIIAIO YSYKaliH, exceptio
dominté; sTo# oEcumenmieff oHB 06e3CHAEMBAGLH HCED °.

HMeorxa, oxmako, HCTelh moayuaerh OpoTERD 3TOf 3kcmenmim replicatio m
OLEPXEHBAETD BepX'h AaXe Haxb COGCTBeHHHEOMB. TakoBb, r1aBHHMD 006pasoMd '’,
cayua#t, gorga mcren’s, Bb CBOW ouepexb mMBerTs replicatio rei venditae el ira-
ditae. Hanpunbpn, mbxro mpozads m Iepejatp YYEY0 Bempb, & 3&TBMDB CTadb
coGCTBeHHMEOMD od; mpio6pbraTens mubers repl. rei venditae et traditae mpo-
THBD CCHIEH TaKoro JHENA Ha CBOe NpaBo coGcrsemHocTH '!. Jpyro#ft caywall:
zobpocopberanft piaxbaens, sumnmBmifi a. Publiciana, mpio6pBa® Bempb oTb He-
c06CTBeHHAKS; COGCTBEHEAKOMD OHIO TO JENO, KOTOpPOe Teneph BAaXbeTsh Bempio,
H KQTOpOMY npexbsaBieHa a. Publiciana; Bo ko0 BpeMeHH BumHAHIA &. Publiciana
3T0 nocabamree ammo craudo HacabAHEKOM® TOr0 JHOA, KOTOpOE NPOA&JO H me-
peravo Bemp Herny. 1 BB 9TOMB cayyah DpPOTEHBD CCHIEE OTBBTYHKA Ha CBOG
npaBo COGCTBOHHOCTH HCTeN'> BhHCTaBadeTh repl. rei vend. et traditae, T.-e.
Tpe6yeTs, 9TO6H oTEBTUAKD HpH3HAXD XAA ce6a obasarteanHoft cibBAky, sakuo-
YeHHYI0 ero HacabjoxaTelemb, X0TA 6n OTHOCHTeAbHO Uyxof Bemw !,

2) A. Publiciana He uMBeTh CHIN NPOMUSE OPYI010 PAGHOYNPABOMOYECH~
HAW0 UM 602E YNPAGOMOUEHNALO -J06POCOsTHCMHALD 6aadmadya. Bb wacrHo-
CTH, ecliE XBa JENa Xo6pocopbceTHo mnpioGpBam Bemb 0Mm3 00MH0W0 U MO0 KNee
auctor’a, TO NpeinoYTeHie OTAAETCA TOMY, KOMY Bemp OHJa HepeiaHa paHbpIe.
Ecau xe 1Ba amna bona fide mpio6pbam Bemp OTH pasHbirs HeCOOCMEEHHUKOBS,
TO IpEANOYTEHie OTAAETCA TOMY, KTO Bb JaHHEI! MoMeHTH Biagbers (melior causa
est possidentis, quam petentis) 3. Bp BHAy orpaHEueHid Kpyra JHI', OPOTHBD
KOTOpHXb Cb ycBxoMb MoXxeTh 6nTh mpoBeiena a. Publiciana, cayzamas zis
3amATH bonae fidei possessio, mpaBo ny6anniaEoBckaro BiagBabma MOEeTH GHTB
Ha3BaHO OMHOCUMEALHOIMS GEUSHDIME NPAGOMT .

A. Publiciana BegerTs Kb NpHSHAHI0 Jy4Ymaro npaBa HCTIA Ha Bemb H Eb
NpHCYXKAeHil0 oTBBTUEKa KB BosMbmenio Bcero, 4To BO3MBmaercd H Ha OCHO-
BaHiA rei vindicatio. IIpotesn a. Publiciana BosMo®kHN TB ®me BCcTpBuUENA mpE-
TA3aHid, Kakb H HpoTERB rei vindicatio %,

IV. A. Publiciana in rem caAy=®HTH He TOAbKO A06pocoBberrOMY Biaxbasny
ad usucapionem, HO H camomy cobcmeennury eewyu. A. Publiciana me TpeGyers
CJAOKHATO XOK4SHBaHiA mpaBa COGCTBEHHOCTH, & TOIBKO AOKA3ATEILCTBA HAAHT-
HOCTE justus titulus m Baaxbuia; bona fides mpesioMEpyerca, moka He GyAeTH
Zoka3aHo mpormBHoe '®. Ho, xomeuno, coGcTBeHHEED o6pamaercd Kb a. Publi-
ciana Toapk0 BB TBXB cayvadxb, Korja OTBBTYMKOMD He ABAAETCA JHNO, UPO-
THBB KOTOparo a. Publiciana He Bcersa MOXEeTh OHTH HOpoBejeHa, T.-e. X06po-
cosberanft Baaxbaens ad usucapionem. Bb Takowmdn cayuab coGcrBeBHEEY HEOG-
X0ZEMO npEGBruyTs KB Goabe caoxmo#t rei vindicatio.

9 L. 16. 17 D. 6, 2.

10 Cp. esepxs Toro L. 57 D. 17, 1, Windscheid § 199 np. 14. Dernburg I § 228 mp. 15.

111, 2D. 21, 3. b

1?1 73 D. 21, 2. .

BL.9§4D.6,2. L.14 D. 20, 4. O mporasopbuir s L. 81 § 2 D. 19, 1 cn.
Dernburg 1 § 228 mp. 16. Windscheid § 199 np. 13.

R Dernburg 1 § 194, 3.

151, 7§ 6 D. 6, 2 Ulp. 16 ed. Publiciana actio ad instar proprietatis, non ad instar
possessionis respicit. § 8. In Publiciana actione omnia eadem erunt quae et in rei vindica-
tione diximus. Cp. L. 136 D. 50, 17 Paulus 18 ed. Bona fides tantundem possidenti praestat,.
quantum veritas, quotiens lex impedimento non est.

16 Cu. Bume § 11, A, B KoBNB. Accarias, 7. II, crp. 862, mp. 2.



oTOBND I .

CepBuryrn. Cymepduniii u smdurensucs.

' Taasa L O6mia moJo:xeHia 0 CEpPBHTYTAX'D.

§ 27. Onpeataenie.

I. CepBETYTH ! NpHHAXIOXATE Kb YHCAY jura in re aliena, T.-e. TAEHX'D
BeMHHXD IPaBb, KOTOPHA NOXYEHAKNTD Belnb YOPABOMOYEHHOMY HO HEMY JXHIY
He BO BCHXDb OTHOmMEHiAXD, & TOABEO BB ONpexBieRHOMT HaNpaBAeHIH H Cb OHpe-
KBaemnof whiso. OTamdie cepBHTYTOBH OTH APYFHXDH BHEOBB jura in re aliema
cocrorTs Bb cibayomens. OTh 3340106010 mpasa (ecim CUHTATH €ro 8a jus in
re aliena; cM. § 40, II) omr oTamualoTca TBMB, 9TO X03BOAAITH CYGHEKTY HOXb-
30BaThCA @CTOCTBOHHRIMA CBoficTBaMm JadHO# BemH, TOrXa KAaKDb 3aJ0T0BOE IPaBO
JI8eTHh BOSMOXHOCTb JAHIIATH COGCTBEHHHEA er0 COGCTBEHHOCTH H NPOCTHPAETCH He
CTONBbEO HA Bemb, CKOABEO Ha MTHOGYH0 umHxocmy Bemu . OTH superficies H
emphyteusis STH NPaBa OTAHYAOTCA TBMB, 9TO OHH He BB CTOXb 3HAUHTEXLHOH
wBpB orparHYEBaOTE NOAB30BAHIE BEMBIO 64 COGCTBOHHHEOMD. COPBATYTH BB CpAB-
HEHIA b COGCTBOHHOCTHI0 ABIAKNTCA BTOPOCTCNCHHHME OPABOMOVIAMH H& Bempb °.

II. CepBHTYTH CYyTb 6ewinviA npasa. Koneuno, moab30BaThCA IYEO0K BOmMbD
MOXHO B Bb CRIY 00A3amesscmeennal0 npasa, mbiomaro coorsbreTsenHoe co-
Aepxanie (EanpaMbpn, HaeMs Bemam Xaa mspbermo# mbam), no pasimvie MemxXy
TaKEMD 0043aTeAbCTBOHHHND HPaBOMB H CODPBHTYTOMD 3HAYHTEJBHO.

1. Obasameascmeensioe mpaBO HA NOAb30BAHI@ BEMb0 YCTAHABIHBAETD
TOABKO 71PaG0 Ha Omlicmeie Auya H CBASHBACTH TOABEO CaMO 06A3aBmeecd JHIO
H €r0 YHHBEPCAJbHHXDH IPEEeMHAEOBD (HacrBbimugossp). Hamporwssb, cepBHTYTH
XaeTh HemOCPeACTBEHHOe FOCHOXCTBO Haxb eéewdr0o. OHB coxpardeTsh cHAy Gess
BeAkaro m3mbmeHia m Torza, %0108 cayocawan eewd Oydems omuywcdena; BoO-
ofme OFb CBASHBAGTD 6CAKAI 62A0MWALYA CAYNCAULU Gewju. SAMAMALTCE OH'D
BOMHLIMD HCKOMDH OPOTHBD BCAKAro, KTO HPENATCTBYeTh OCYMECTBACHI CepBH-
TyTHaro mpaBa (actio in rem confessoria) *.

1 O TepMEHOXOTIH HCTOUHHKOBH CM. Windscheid § 200 up. 1, § 201 mp. 4. Dernburg
I § 235, mp. 6. Ferrins § 362.
2 Dernburg 1, § 235, mp. 4. Arndts § 1756. Windscheid § 200, up. 2.
b 3§Wa‘d 200, mp. 3. 061> aKOHOMHYECKOMD 3HAYEHIH CEepPBHTYTOBD CM. Dern-
g I , 3.
“L.2pr.D. 85 L.5§1D. 76 L.10§1D.8,5.
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2. CymHoCcTb 00A3aMEASCMEENHAL0 UPABA COCTOHTH Bb BOSMOXHOCTH Tpe-
6oBaTh OTH 00A3aHHATO JANA HSBECTHHXD Onticmeili OMpPuyamMessRalo UsU no-
A0JCUMEAPHAL0 CORepEARiA. HanpoTHBE, OTHOCHTOABHO CEPEUMYMO6s, KAKD IPaBh
HA Bemd, a He Ha XbilcrBia, cymecrByerd mpaBENO: servsius in faciendo consi-
stere mon potest. 3TO SHAUMTH, UTO CEPBATYTH MOXETHb 006:43aTh Biaxbabma cay-
=xamell BomE Kb TOMYy, YTOGH OHB 4ero-amGo #e dmaasas (non facere), HEE Kb
TOMY, 9TOOH OHB Mmepnmnas Bosxbiicreie Ha Bempb (pati); HO EE BB EAKOMB CAY-
4aB He 004SHBAGTH €ro Kb TOMY, YTOOH OHD COBEpmAaAD EakiA-TEG0 MOXOXH-
reabEna xbitersia (facere) ®. IlpaBo Ha mozoxmETeabHnA xB#cTeia Baaxbabma
BemH OHI0 OH He NMpaBOMB H4 Bempb, a IPaBOMB 0043aTeAbCTBOHHHMDb.— PHM-
A5HO HACTOAbKO HOCIBXOBATEAbHO MPOBOXENH 3TO OCHOBHO® Bo3spbmie, uTo He
BO3JATAMH Ha COGCTBEHHHKA CAYEAmMEH BemE Xake 00AIANHOCTIU PEMORMUPI-
6amd 6ewd, T.-6. MOANEDEKHBATH €€ BB COCTOAHIA, FOXHOMD ANd CIYEOH. JTa
0043aHHOCTE, II0 OOMEMY NpPaBHAY, JeXaAa HA Cy(bexrB cepBATYyTHaro mpasa ®.
Toxbxo IpE OZHOMb CEPBETYTB—servitus oneris ferendi—oxbaano 6RO ucKka0-
Yenie. OTOTH CEPBETYTH COCTOANDb BB NpaBh 0XHOIO JHNA omepers CBOKW HO-
cTpoliry Ha mocTpofiey (crbmy, EoaomHy) xpyroro ema. Bw sTows cayuab co6-
CTBEHHHED COODYXKEHiA, CIYEHBIIATO ONOPO0, AOJEEHD CaMb HNOAXCPEHBATH €ro
BB TOJHOMB Eas 9TOro cocroanim 7. Cxbaamo sTo Hcravernie, BBpodTHO, BB HHTE-
pecaxs coOCTBeBHHES cayxamef Bemu: Easaloch HEXEJATeAbHHMD JONYCEATH
IDOCTOPOHHEe JHIO HA er0 YYaCTOED HAH Bh €r0 XOMb AJA DEMOHTA COOPYXeHis,
KOTOpO€, TA8BHHMB O0DasSOMb, CIYEHTH HE STOMY JHIY, & OBOeMY COOGOTBeH-
mEEy 5. Ho B oTh 0643aHHOCTH Kb PEMOHTY COGCTBOHHHED MOXKETH OCBOGOXHTHCA
9epe3s derelictio caymame# Bempm ®.

3. Nulls res sua servit '°. CepBHTYTH, EaEb.BOMHO® IPaBO, He MOEETH
GHTbL YCTAHOBIGHD Ha COOCMEEHHY10 6ewsd cybsexma copBETyTHaro mpaBa 1. CoG-
CTBEHHHE'D YX6 BL CH1y npaBa coGcrBeHHOCTE BEMbBers BcB TB mpaBomouida, ko-
TOPHA COCTABIAOTH COXepEaHie cepsHTYTa. [[0aTOMY, ecaH COGCTBEHHOCTD H Cep-

$L.15§1D.8, 1. Pomponius 33 Sab. Servitutium non ea natura est, ut aliquid
faciat quis, veluti viridia tollat aut amoeniorem prospectum praestet, aut in hoc ut in suo
pingat, sed ut aliquid patiatur aut non faciat. L. 6 § 2 D. 8, 5. Ulp. 17 ed. Etiam de ser-
vitute, quae oneris ferendi causa imposita erit, actio nobis competit, ut et onera ferat et
aedificia reficiat ad eum modum, qui servitute imposita comprehensus est. et Gallus putat non
posse ita servitutem imponi, ut quis facere aliquid cogeretur, sed ne me facere prohiberet:
nam in omnibus servitutibus refectio ad eum pertinet, qui sibi servitutem adserit, non ad eum,
cujus res servit. sed evaluit Servi sbntentia, in proposita specie ut possit quis defendere jus
sibi esse cogere adversarium reficere parietem ad onera sua sustinenda. Labeo autem hanc
servitutem non hominem debere, sed rem, denique licere domino rem derelinquere scribit. § 3.
Haec autem actio in rem magis est quam in personam et non alii competit quam domino
aedium‘ eIt‘ a;l;egnssdt;minum, sicuti ceterarum servitutium intentio. L. 12 D. 3%, 1.

7L.6§2 3D. 8, 5 (cu. bume npen. 5). L. 33 D. 8, 2.

8 Dernburg I, § 236, wp. 7. Ferrini, ctp. 490. Cp. oxsaxo Karlowa R. R. G. II,
crp. 524. Girard crp 354, mp. 1.

?L.6§2D. 8, 5. Cp. I'epu. Yaox. §§ 1021, 1022. Cospenernoe repMaHCKoe 0paBo
BD 6oxbmOMD YHCXB 3HaeTH mpaBa 0COGATO POX&, KOTOPHA OGASHBALTD BCAKATO COGCTBEHHHKS
m3pbernof Bemm, Kaxn TakoBOro, k% cosepmeHiD moXoxmTexbEEX® XbHcrBil (ymaata pesTH,
mocTaBKE Harypol). d10—T. Has. Reallasten. Cw. o muxs I'epu. Yxox. §§ 1105—1112. Heusler
Inst. d. deutsch. Privatr. I ctp. 344 cax. Dernburg, das biirgerl. Recht. IIT ctp, 545 cax.
Cosack Lehrbuch d. Deutsch. biirg. R. II, § 241.

101,26 D. 8, 2.

1L 5pr. D. 7, 6 (8% § 1 mpan, 9).

|



BHETYTHOE NMpABO HA Bemb COCOUHAMCA 63 00HOM3 AUYM, TO COPBHTYTH HpEEpa-
maeTcA Bb CRAy confusio (mmxe, § 35, III). :

4. CepBETYTH eCTb IpPaBO Ha uyocy0 Bemb. Iloas HMeHeM® uyxo# Bemm
pasyMberca Bempb, KOTOpasd He CTOHTH Bb COGCTBEHHOCTH CYyGBHEKTa CEpBHTYTHAIV
npaBa. Ho amo ne 3nauums, ymo axa 004dcHA CMOAMD 65 COOCMEEHHOCMYU
Ka%0:0-2u60 Opy1010 AUYA; CEPBHTYTH OCTAeTCA BH CHIB H TorXa, Koria cay-
Xamad Bemb NpeBpaTETCA BB res nullius (manpaMbpb, 6yAeTh AepeIHHKBHpPO-
BaHa COGCTBEHHHEON®D) 3.

§ 28 OrHowenie CepBMTYTOBL Kb NpaBy co6CTBeHHOCTM. Buabi cep-
BMTYTOBbD.

I. IIpaBo COGCTBEHHOCTH H CEpBHTYTh H4a Ty Xe Bemb HAXOAATCH MEXRY
€06010 Bb %X044u3tu (cM. 0 EoaxH3iH mpasp O6m. u. § 17). 31a kKoaxmsia pa3-
phmaerca mpexoCTaBIGHIeMD NPEHEMYINECTBEHHAIO OCYMECTBIGHIA AAA CEPBHTYTA;
y&e 3aTBMDb COOCTBEHHEED MOXETH OCYIOCTBIATH CBOE HNPABO NOCMOABKY, NO-
CKOADKY MO HEe Mwuwaems O0Cyuecmesent’o cepsumyma. Bp atoMs cuucxh
MOXHO CE&3aTh, UTO CEPBHTYTHHSA LpPAaBA OLpaHUvuUsaoms ceo6ody mpasa col-
cmeenrocmu. Ho coGcTBeHHEKD, 06peMeHEBMifl COpBHTYTOMB CBOIO Bemb, Orpa-
HHYHBAETCA JHIb HACTOAbKO, HACKONBKO OCYmECTBJEHie ero npaBb HpemATCTBO-
BaJ0 OH ocymecTBaeHilo cepsaTyTa !. IlosTOMY OHB MOZKETH Jake OOpeMEHATH
CBOI0 Bemb ADYTHMH CEDBATYTAMH T&KOTO X6 COAEpEaHiA, eciH 3T0 He moMb-
maeTh OTOPaBAEHi0 paHbIle YCTAHOBAEHAAr0 CepBHTYTA (HANPEMBpPD, YCTAHOBHBD
CEepBHTYTH OmpPOoxXoja XaA cochxa A, & MOry ycTaHOBATh Tako#f XEe CEepBHTYTH H
zaa cochbra B; ycraHoBEBD AaA A CepBHTYTH UepHaHid BOAH, A MOTY HpPEiOCTA-
BETh Takoft ke cepBETYTH cocbxy B, ecam TO mO8BOAAETH KOXHYECTBO BOAH) ?.
Cp apyroff croponH, Cy6HEETH CEPBHTYTHArO NpaBa XONEEHH NMOAB30BATHCA CBO-
HMD CEPBHTYTOMB civililer, T.-e. He HaHOCHTh 0e3b HYXIH Bpeia COGCTBEHHAKY
cxyxame#f Bemu H ero xo3saficrsy ®.

o npekpameHin cepBETYTHar0 mpaBa CB0GOZa COOCTBEHHOCTH BO3CTaHO-
BasAeTcA ipso jure, T.-e. 6e3b BcAKAro 0co0aro akTa.

II. PasamuaeTca ABa BHIa CEpBHTYTHHX'H OpaBb: Servitutes praediorum,
T.-€. NPEdIARLHOIE CEPEUMYMYL, U Servilules personarum, T.-e. AUUNDLE CEPEU~
mymot*. 1 TB, B Apyrie—BemuHA mpaBa, T.-e. HMBIOTH 06BEKTOMD caMy CIy-
EJMY0 Bemlb H CBA3HBAITH KaEAaro BiaxBibma ed, xaxb Takosoro. Ho omm
pasaHualoTcad n0 cyfzexmy cepeumymHA0 NPasa, T.-6. N0 TOMY JHNY, KOTO-
pOMY DpHHAEIEEHTH FOCHOICTBO HAXBH UyEOH Bempio.

1. IlpezialsHHE CEPBHTYTH OpPEANOJAATal0Th HAJAYHOCTH ABYX'D 36MEJbHHIXB
yuacTkoBb (praedia). 3agaya 3THXD CEpBHTYTOBb—YBEAHYHBATH X03AHCTBEHHYIO
TOAHOCTb OXHOIO YuacTEa (praedium dominans, ToCHOACTBYOmiff yuaCTOKD)
BexrBacTBie TOro, 4TO ero HyKXAND CAYEATH H3BBCTHMA cBOH#CTBa ApPyroro yuacrea

18 Dernburg I, § 236, np. 13. —Hcrounexm coxepxars eme 010 ofmee moxoxewie OT-
HOCHTEILHO CePBATYTOB®: ,servitus servitutis esse non potest“. L. | D. 33, 2. L.33§1D.8,3.
L. 15§ 7 L. 16 D. 7, 1. Ho aro noxoxeHie, B0 BCAKOMB cxy4al, e Bmoand toumo: Wind-
scheid § 200, mp. 5; ero orsepraers Dernburg I, § 236, np. 14. Cp. Ferrint, crp. 492.

Windschesd § 209, np. 13.
.15D.8,4.L.2§1.2D.8, 3.-L. 4D. 43, 20. L. 19 § 2 D. 10, 3.
. 9 Dbs, 1. 06m. 4. § 17, I. Dernburg I, § 237, np. 8 —10. Windschesd § 208, np. 11.
. 1 D. 8, 1. :

- ®
[l il
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(praedium serviens, cayxami#t yuacToEs)®. 3TH COPBHTYTH YNPABOMOYHBAIOTH
NODTOMY BCETa COOCMEEHHUKA 10CROOCMEYNULAI0 YUACTMKA, KAKE MAKOBOL0.
Ilocrb mepexauyn mpaBa COGCTBEHHOCTH Ha TOCHOLCTBYIOWi# Yy9YaCTOE® APYrONY
amny omd, BMBerh ¢bn mpaBoM® coGCTBEHHOCTH Ha Hero, npio6pBTaloTCs HOBHM®D
COOCTBEBHHEOMD . OTo mpEMBpL npaBa, HEOpAMHMD 06pa3oMb CBASAHHATO Ch
cy6pekToMs (cM. O6m. wacts, § 12, II). HeTouHHEE HHOTZa HASHBAKTD AAKE
Cy0BeKTOMD OTHXDH CEPBHTYTOBBL caMoe praedium dominans’. Ho BB Takoro
PoXa BHpaxEeHiAxb He cabayert BEABTL OpEEmvecko# komeTpykmim: praedium
dominans He ONHNETBOPAETCA H HO BHCTYUAeTh Bb KauecTeB cy6nekra mpass,
Eakb-0H lopHiEIeckaro JEna . Ecam 6n opEXEYeCKad KOHCTPYENiA Npexiads-
HHXDB CepBHTYTOBD OHLIA TaKOBa, TO 3TH CEPBHTYTH HE NOTamalnch GH HOCpex-
CTBOMD confusio npH coepmHeHiE B OXHOMD JXEOB NmpaBa COOCTBEHHOCTH Ha CIY-
Xamilt yJacTok® H CepBETYTa Ha Hero °.

2. JuuEHe CepBATYTH, HANDOTHBB, CAYXEATH HHTEPECAMD ONPEOWAIEHHALO
AUYG; OHH NPAHAAJEXEATH TOJHKO €My H He NepexXOiATh Jaxe Kb ero Hacubi-
mEkans . CrbaoBateabHo, Cy6BeKTh npaBa MOEETH 00JajaTh HME TOIBKO 70-
‘wcusnenno. I'zaBane dverhpe Takux® cepsaryTa cabaywomie: 1) ususfructus,,
2) usus, 3) habitatio u 4) operae servorum miH animalium.

I'aasa II. IlpenpiansHEIe CePBHTYTH.

§ 29. 06win nonomenis.

I. IpeniaapEniit cepBHTYTH, KakbL MH TOJbKO 4TO BEAbAH, NpeiHaSHAYEHD
CIYXHTh HHTEepecaMb H3BBeTHaro semenpEaro yuacrka (praedium dominans)
DPHHALIGEHATH COOCTBEHHHKY 3TOT0 YYacCTEa, KaKbh TakoBOMY. CBA3bL CepBATYTa
Cb TOCHOACTBYIOMEMD YYaCTKOM> HepaspuBmaf. CepBATYTH HE06XOZEMO NEpexo-
JZHTD Ha BCAKAro HoBaro mpio6pBrareid yuacrea H, ¢b Apyroff CTOpoHH, He MO-
JKeTh OHTb OTYyEJEHDb COOCTBEHHAKOMD NOCHOACTBYIOMIATO Y4YacTKa OTABIBHO OTH
caMaro yJacrsa !. 9TOTh COpPBHTYTh 0603HauaeTcd NO3TOMY Aake Bb HCTOYHH-
KaXb, Kakb 0c000e CBOHCTBO rocmOACTBYIOIATO YYaCTEa, H4 DALY Cb €ro QH3H-

8L.1§1D. 8, 4. Ulp. 2 inst. Ideo autem hae servitutes praediorum appellantur,
quoniam sine praediis constitui non possunt: nemo enim potest servitutem adquirere vel ur-
bani vel rustici praedii, nisi qui habet praedium. L. 12 D. eod. Paul. 15 Sab. Cum fundus
fundo servit, vendito quoque fundo servitutes sequuntur. aedificia quoque fundis et fundi
aedificiis eadem condiciono serviunt.

6L.12D. 8,4 (8 npew. 5). L. 47—49 D. 18, 1. L. 23 § 2 D. 8, 3.

7L.12 D. 8, 4 (Bp mpuM. 5): fundus fundo servit. L. 12 D. 8, 1 fundo... servitus
adquiritur. Cu. takxe L. 31 L. 13 pr. D. 8, 3. L. 30 (81) § 7 D. 3, 5... sententia praedio
datur. -Ho HCTOYHHRH rOBOPATHL XaXe O TOMD, 9TO pecor: debetur appulsus (L. 1 § 18 L. 43,
20) mam ager ittner: aut actut servit (L. 13 § 1 D. 8, 8).—Boabe Tounmsa Bmpaxenia: L. 17
§ 3 D. 8, 2 hoc igitur pollicetur venditor s:bi quidem stillicidiorum servitutem deberi, se
non debere. L. 1 § 1 D. 8, 4 (8> mpam. 5). L. 30 § 1 D. 8, 2: si partem praedii nanctus
sim, quod mihi aut cur ego serviam... _ .

8 Takyo ‘kOHCTpYKIIl IpeaiaraeTb, Hanp., Bocking Pandecten oder Institutionem (2
msy. 1833 r.), 7. 1§ 62, 1, a.
§ 238 8 Cu. Vangerow [ § 53 Anm. Windschesd § 57 up. 10. § 201 np. 6 Dernburg 1

10 Cu. mmxe § 31, 1.
1L.12D.8,4. L. 36 D. 8, 3. L. 47 D. 18, 1. L. 20 § 1 D. 41, 1.



qeckaMH cBoficrBama. L. 86 D. 50, 16 Celsus 5 dig. Quid aliud sunt jura
praediorum, quam praedia qualiter-qualiter se habentia, ut bonitas, salubritas,
amplitudo 2. IIpeaMeToM® mpeXiatbHATO CEPBHTYT4 MOXETH OHTH TOALKO 3€MEXb-
Huit yvacToxb, KoTopm#t HasmBaerca praedium serviens, cayxamilt yvacToxs °.

II. O6mia ycaoBidg, EOTOPHMD AOJEEED YAOBACTBOPATh HpejiiaxbHHE cep-
BHTYTH, H 00mig cBoficTBa KaXAaro0 INPOAIANLHATO COPBATYTS CBOXATCA Eb CXB-
XylomeMy:

1) Conepaameu-b HpexialbHar0 CEpBETYT& MOXers OHTh TOALKO TaR0e
HOJb30BAHIE CAYEANEMD YIACTEOMDB, KOTOpOe IOJESHO NIA CAMO0 10CNO0-
cme_zmumw yuacmxa, a He MOASKO 0AR OANNHAI0 €10 COBCMBENNUKA, EAED
amryHoCoTH ¢, CepBHTYTH XO0AXeHD ,praedii meliorem causam facere“ ®. He Tpe-
Gyeres, 'rro6n H0Ab3a AAdA TOCHOACTBYIOIIANO YYacTEa OHLIA nenpel'hlmo orbmn-
Ma Ha JGHBTH; CEDBHTYTh MOXETh CIYEHTh H JASA YAOBOALCTBiA oGHTaTedel
yuacTka (BOZONPOBOAB AiaA ycrpofcrsa ¢oHTaHa, servitus prospectus) ¢.

2) CepeETYTD JXOAREHD HMBTH causam perpeluam, T.-6. OHD XOAKEHB
EMBTE CBOEMB cOpepEaHieMh TaKOe HOXH30BAHIG CAYXAMHEMD YYACTEOMDB, EOTO-
Poe 0CHOBAHO KA KAKOMI-AUOO NOCMOANNHOMS €10 C60ticmen (BOXONPOBOXD BO3-
MOXOHD H3b 03€pa Ch XHBHND KJIOYOMB, HO He H3D IPYAa (s EI0Y8); TOYHO
TaEKe HHTepech rOCHOACTBYIOIATO YYaCTEA Bh HOAB3OBAHIA JOXXEHD OHTH HO-
CTOAHHHHE, a He BpeMeHHHE TOJbLKO .

8) Hpemummﬁ ceps! , 10 XPeBHEPHMCKOMY IpaBY, MOr'b OHTH yCTa-
HOBIGHD TONBEO MEXEAY CO uMu ydacrkaMs—praedia vicina ®. Bunocaxbrcrein
OT> 5TOr0 Tpe(OBaHiA OTCTYNHIM JAA TAKD HASHBAEMHXBH TOPOXCEHXH CEpPBHTY-
TOBh (CM. HHXE): XA HAXBh JOBOJLCTBOBAJHCH TPEOOBAHIEMH, YTOGH YYACTEH
HAXOJXHIHCh Bh TAKOMD NONOXEHiH, YTOOH c.nymmiﬁ YUaCTOED ¢haxmuvecxu
M08 6bimd nO0.se3eHs TOCHOXCTBYIOMEMY YJacTEy °.

4) O6rems cepsumymnaw npaéa He MOEETH NPEBHMATh HpexBIOBs mO-
Tpe6HOCcTe#k rOCNOACTBYIOMATO YYaCTEa, KAKD TAEOBOTO; TAEH, HANPEMBPD, BOXO-
OpOBOAOMD MOEHO NMOJB30BATH AMd YAOBIETBOpeHiA BeBXD Hy®A®L BB Boxh Ha
TOCHOACTBYOIIeMb Y4YacTEB, HO He Xid mpofaxH BOXH cochrams 1°.

5) Cy6beETh CepBHTYTHATO IpaBa He MOXETH HE OTYYAATH CEPBHTYTHAIO
npaBa OTABABHO OTH mpaBa COGCTBEHHOCTH HA& TOCHOACTBYOmi# ydYacToE®, HE
Jaxe m0 06ASATEABCTBOHHOMY JOTOBODY YCMYNUmMb mMPEMbeMy AUYY 6O3MONC-
HOCMD M0AB306AMBCA Npediassioms cepeumymoms L. 44 D. 19, 2. Ulpianus
L. 7 ed. Locare servitutem nemo potest. L. 24 D. 8, 3. Pomp 1. 33. Sab.
Ex meo aquae ductu Labeo scribit cuilibet posse me vicino commodare. Pro-
calus contra, ut ne in meam partem [partem mei] fundi aliam, quam ad quam
servitus adquisita sit uti [duci] ea possit. Proculi sententia verior est !!. Bsn

2 Dernburg I § 238 up. Windscheid § 209 up. 2, 3.
$L.21D.8 2. L. 12D 8, 4. L.20§1D. 41, 1.
L. 8 pr. pr. L. 19 D, 8, 1. Windscheid § 209 np. 5. Dernburg I § 240

L. 15
6§1D.S8,s3.
3.12. 15 D. 8, 2. L. 3 pr. D. 48, 20.
28 D. 8, 2. Dernburg § 240 np. 16 17 Wmdschetd§209np 7-8.
7%1L 28 § 3 D. 8,3L14§2D
8—L.06 rllg 8, 5. L 13839D82L6prD84L8pr.D.
up

89, 1. Dernbur ﬁ24
éqo r§lL2429.33§1D 8, 3. Dernburg 1 § 240 up..7—I1.
I
§

071, 5
d § p.
11 Cp. L. 1 ID.4320L‘33§ID 8, 3. Dernburg 1 § 238 mp. 7.

]
np. 4—6.
S L.
s L.
7 L.
8 L.
S L.

| ——
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OpOTHBHOML CAy4Yad OWAb OW HapymeHEs NPHHNHEND, COTAACHO KOTOPOMY 00BEMD
npaBa, NPeIOCTABIAEMAr0 CEpPBHTYTOMB, XO0JXEEHD ompexBiATbCA TOJBKO pasMb-
poMb moTpebHocTell rocmoacTByHOmAaro y4acTka, Kakb TaKOBOTO.

6) IIpeniarbHEe CEPBATYTH—npaea Hedmwaumdvia 2. JpyruMm crosaMm,
9acTh OpejiadbHAr0 CEePBATYTa IODHEMYECKH HEMHICAHMA: OHA HE MOXETh OHThH
HE mpio6pbrena, HE yrpavesa '*. Ecam praedium dominans maxoxuTcs BB €0COG-
CTBEHHOCTH, TO CEPBHTYTh MOXeTDH OMTH mpiv6pbrens Jaumb BchMEH cocoGeTBeH-
mueaME BM'BerB; ecam BB cocoGCTBeHHOCTHE CTOHMTH praedium serviens, To OHO
MoxeTb GHTH 00peMeHeH0 COpBATYTOMs TOAbKO BehMA cocoGerBenHnKkaMu By Berh 14,
Ecan yvacroxs, paa koroparo 6nab yxe mpio6pbrent cepsuTyTh, 6yieTh pas-
XBaers Mex]y HBCKOIBPEHMA JHBaMHE H4 partes pro diviso, To a4 xaxjzo#ft wacru
mpio6pbraerca camocroareasnuil cepBmTyTH !®. Ecam xBaemilo moxseprca cay-
xamit y9acToks, TO COPBHTYTH OPOZOIEKAETH OOPEMEHAT: KAXIYI0 YacThb 6ro.
Hcexwouenie cocTaBiserbh TOIBEO TOTH caydalt, Koria CepBETYTH Ch CaMaro Ha-
9aJa 06peMeHAN s OAHY EaKylO-HHOYAb onpeibiernyio YacTh cayEamaro yyacrka 1¢;
BB 3TOMB cayyah mpm pbaemin yuacrsa OCTadbHHS YacTH COBCBMB 0CBOGORIA-
0TCd OTH COpBHTYTa 7.

III. Hpexiaabene cepBETYTH ABiaTca Ha Servitules praediorum wurbano-
rum B 8. p. rusticorum, T.-e. 10p00CKie u ceavcxie cepsumymos. CMBICID BTOTO
xbaenia cmopens. Ilo rocmopcreyomeMy Bo33pbmilo, 8Ta kKIaccHEKADIA OCHO-
BaHa Ha CBOHCTBAX'h IOCHOACTBYIOINAr0, & He CIyXamaro YydYacTka !5;- ogHako,
rocnoxcTBylomee ydeHie ¢opMyaApyetcd He BCBMHA ero CTOpOHHHKAMH OLWHAKOBO.
Taxs, Buagmefigp roBOopETE: ,Y4YacTOKB, MOTPEGHOCTAMD KOTOPAro NperHasHa-
WeHDb CAYEHATh NpejiaibHH# CepBHTYTH, MOXETH GHTH HaH moaeBol (HesacTpoes-
uufl) mam Ee sacrpoeHEHE. Taxb Kaxbh DOTPeGHOCTH NOJEBOrO YYACTKa BB 006-
meMb WHHA, HeXEelH NOTPeGHOCTH 3aCTPOEHHAro, TO H COPBHTYTH, KOTOpHE
CBA3HBAWTCA Ch IOJEBHMB YYaCTEOMD, IO oOmEMY mpaBeay, HMBIOTHL He TO co-
Xep&aHie, KOTOpOe MOAYYal0Th CEPBATYTH, CBASAHHHE Ch 3aCTPOGHHHMD VYYaCT-
KOM'B; BOPOYEMb, COBIAJEHie CONECPXEAHIA He HCEAIOYaeTCA O6esycaoBHO. CMOTpA
no ToMy, BeTpBuaeTcd JE CopepEaHie EAKIAT0 JAHHATO COPBHTYTa N6BIKHOGEHHHO
OPH HOJEBHXDb YYacTKaX'b, HIM JKe NPH 3aCTPOGHHHXB, H CaMuii COpBHTYTH HO-
AyuaerTh HasBaHie rOpOACKOr0 HIH ceabckaro“ '°. Jlpyrie mscabpoBaresn cumra-
OTb Gorbe COrIaCHHMB Cb HCTOYHHKAMH NDH3HABATH CEPBHTYTH MOPOJCKHMB HJIH
CeAbCKEMb, CMOTPA 10 TOMY, YCTAHOBAGHD JH OHD 63 KANCOOMZ OMOTOABHOMS CAY-
wam BB NOAB3Y YYACTEA 3aCTPOEHHAr0 HIH moaesoro I,

IV. Ilo cBoeMy coxepxaniio cepBHTYTH xbaatca Ha servilutes habend:,

12 Cu. 06% 8roMb Dernburg I § 241. Windscheid § 209, 8. Girard crp. 368 ca. ba-
poxs § 156, 1.

121,.3D.8,3 L. 11D. 8, 1.

W L-:11 D. 8, 3. l.. 18 D. 8, 4. —Ho servitus per partes retinetur L. 8 § 1 D. 8,
1.L.30§ 1 D. 8, 2.

B81,6§1D.8,6.L.25D.8, 3.

16 310 BosmoxHo: L. 6 D. 8, 1.L. 6 § 1 D. 8§, 4.

11L.6§1a.D.S8,86.

18 Comnbmin Bos6yzuaers L. 11 § 1 D. 6, 2.

1% Cu. Windscherd § 210.

20 Girard, crp. 359. Accarias 1 § 269. Dernburg 1 § 239, 1 Cf. Ferrini § 377. [xas-
¥HNMD OCHOBaHieMDH 1A 3T0r0 ydemia cxyxmrs L. 2 pr. D. 8, 3. Bupouems, cans Windscherd
§ 210 np. 2 He HacramBaeTh Ha TOMB, 9TO €r0 TeOpis BHOXEB COOTBBTCTBYeT® TeKCTAMT; CM.
y uero moxpoGHOe H3XOEEHie xomBonepcu. OcraxbEne mcrouHERE: pr. § 1—3 J. 2, 3. L. 1
D.8,1.L.1§1D.8, 4. L.1D. 8,2 L.1D. 8, 3. L. 198. 211 D. 50, 16.
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T.-€. Takie, KOTOpHE JXO03BOAAKNTH HMBTh Kakoe-1H60 cOOpyXeHie Ha YYyEOMB
yuactkB (aquaeductus), serv. faciends, T.-e. Takie, EOTOpHE YHOAHOMOYHBAIOTB
Kb EakoMy-1H60 mHoMY xb#crsilo (mampmmBp® iter), m serv. prohibend:, xoro-
pHe Jai0Th NpPaBO 3anpemaTh COGCTBEHHHKY CJIYEAmMAaro yJacrka 4ro-iméo xb-
xaTh (serv. altius non tollendi).

V. Menbe BaxnO xbienie CepBHTYTOBD Ha ROCMOANHBIE—Servitutes com-
limuae—u HenocmoanHdie—discontinuae, IlocrodBENMA Ha3HBAWTCA TH CepBH-
TYTH, KOTOpDHE 00e3NeYHBAIOTH HXh CYOBEKTy HAJAAYHOCTH .H3BBCTHArO JIMTEXh-
Haro cocroania. Mxb copepxamie ects habere mam prohibere, nam e, HaKOHEI'D,
Taroe facere, KOTOpoe XONyCTEMO BO BCAKOe BpeMa (HanpaMBpb, OGHKHOBEHHAA
gervitus itineris) #!. Discontinuae—rb cepBETYTH, KOTOpDHEe MOryTh OHTb OT-
npaBifdeMH JHmMb BB H3BbcTHOE Bpema (mpaBo nmpobsaa XZad c6opa EaTBH).

§ 30. OrababHbie BHAbI MpeAiaibHbIXb CEpBHTYTOBD.

Mu me 6yaeMd nepeyncaaTs BChxb mpefiadbHHXD CEPBETYTOBD, KOTODHE
6uan m3pBeTHN prMagHaMb. OrpaHEYEMCA HamGoxbe BaXHHMH H THNHYHHIMH 1.

I. Servitutes praediorum rusticorum. CioZa OTHOCATCA NMpPexEe BCEro 00-
PONCHDIe CepBETYTH. PaMadne 3ualoTh cabiyiomie Buin nxb: lfer, T.-e. DpaBo
HOpPOXOAHTh, NpoB3XkaTh BepXoMb H OHTH NMEPEHOCHMHMT Ha HOCHAEAX®H 3. Actus,
T.-e. OPaBO0 NPOTOHATH CKOTh E Npob3xats ¥; Ho npaBo mpob3mars MOEeTH OHTH
HCEJAI049eHO . Via, T.-e. npaBo mpoB3maTh Cb HATDYXKEHHHWMH NOBO3KaMH, a
TakEe ire B agere 5. Kb aTHMB cepBHTYTaMD MOXeTh OWTh nprHGaBleHa eme
servitus navigandi, T.-e. npaBo nepebsmarh uykoe 03epo, 4TOOH HONACTD HA
y9acToKb °.

Jaxbe cabayors 6o0nuvie cepBaTyThH. Cioja oTHOGATCA: aquaeductus ?,
T.-é. NPaBO NPOBECTE BOAY CO CAYXamaro Yy4YacTEa N0 TPY6aM® H KAHAJIAMD
(pasamyalorea aqua quotidiana, hiberna, diurna, nocturna); aquaehaustus, T.-e.
npaBo uepnath BOAY Ha YyXEOMB yuactkB % pecoris ad aquam appulsus, T.-e.
DpaBo NPHTOHATH CKOTH Ha Boxomo#f mo uymOMY ydacTky °.

Hakosenb, puMagHEaM® H3BBCTHH Takme nacmbuuwiHoie CepBHTYTH '° R
MHOTie 1pyrie.

II. Servitutes praediorum wurbanorum. Cioxa OTHOCHTCH, BO-TEPBHXB,
IpaBO NPUCMPOEKs H HAJcmpoexs, KakoBw: servitus tigni immittendi, T.-e.
© 30 BCTaBAATH Gaakm BB cTBEY cochpa !!; servitus oneris ferendi !* (cM. BrIme

7, II, 2); servitus projiciendi, T.-e. mpaBo BHABHHYTb GaJKOHD BB BO3XYM-

21 L. 14 pr.D. 8, 1.

' lloapo6roctr. cM. y Dernburg I § 241—244. Windscheid §§ 211—211 a. Gaponus.
65. 166. Accartas I, § 268. Ferrint § 377—379.

tpr.J. 2,8 L. L. 7pr. L. 12 D). 8, 3.

3pr.J. 2,3 L 1pr. 7pr. 12D.8, 3.

tL.13D. 8, 1.

50L.9D.8 1L.7.8L. 13§2.3L. 23 pr. D.8,3. L.6§1dD.8,6
s L 23%1D.8,3.
7{1'..1..3L.1pr.D.8,3L4SD4320L15D 3.
81,.,2D.8,4. L.4L.20§3D.8,3. L. 4 §217. 23
"2J.2,3.L.1$lD.8,3.L.1§18D4320.

08232 3 L.1§1L.3pr. L.4L.6§1D.S8, 3.

181723 L.2.6D.8,2 L. 14pr. D.8, 5. L. 18 § 2 D. 8, 6.
12§1J,2.3.L.33D.8,2.L.6§2.3D.8,5.




HOe IOPOCTPAHCTBO HaXb YYXKEMH YydacTKoMb '® m 1. m. Jarbe, npaeo omeoda
600bi, Hexucmoms u T. 1., KaKOBH: servitus stillicidii (recipiendi, immitendi,
avertendi)—mpaBo cnyckarh XOEJIEBYI0 BOAY Ch KEPHINA Ha YYacCTOKB cochpa '
serv. cloacae immittendae—npaBo OTBOAHTE BOZY CBh OTOPOCAMH HA YYaCTOED
cochza mam uepesr  =Hero '% servitus fumi immittendi—npaBo BHmycEaTh Ha
yvyacToks cocbia ovemb Golpmoe KoaHYeCTBO XhIMa '®. Hakomens, npaso na
céwms usu 6uds, EaKoBH servitus altius non tollendi — mpaBo TpeGoBaTh OTBH
cochbza, 9TOGH OHB He MOZHEMAJNH CBOHX’> HOCTPOEKH BHme EH3BBCTHAro yposms !7;
servitus ne luminibus officiatur—npaBso TpeGoBath, uTO6H cochas BoOGmE He
saropa:xmBalb cBbra !%; servitus ne prospectui officiatur-- npaBo Tpe6oBaTs,
9TOGK He 3aCTpPaHBaJCA BHAB (Hamp., Ha Mope) .

I'rapa III. JInuHne CePBHATYTH.

§ 31. Ysydpysrp M HBa3u-y3ydpyKTH.

JIHYHEI® CEPBHTYTH OTAHYAIOTCA OTH IpeliadbHHXb TEMB, BO-D6PBHXDb, 4TO
OHH C8A3GMHLL CB ONPEOMAEHHDIME AUYOMS, TOTIA KAaKDb NpPeXiadbHHE CEPBHTYTH
OpPEHAAJERATH COOCTBEHHHKY TOCHOACTBYIOMAro yyYacTEd, Kakh TakoBoMy. larxbe,
mpefianbHEE CEpPBHTYTH YIPaBOMOYHBAIOTHL TOAbKO HA OrPAHFUYEHHOE MOJb30BaHIE
qyxolf Bempio; codepocanie IHYBHXD CEPBETYTOBD wiupe Cb APYyro# CTOPOHH!
npefialbHEe CEPBETYTH pPa3CYATaHH Ha MOCTOAHHOE, CYMECTBOBaHie, a JHYHHE
OIPAHUUEHD. CPAGHUMEABHO KOPOMKUMS CPOKOMS.— Budst AHYHHXD CepBHETY-
TOBL MeFBe MHOrowHCIeHHH, YBMD mpelialbHHXD. PHMIAHE 3HAIH vemovipe TIaB-
HHXD JHYHHXD cepBaryTa: usufructus, usus, habitatio, operae servorum sive
animalium. M3 HEx® nepsoe Mbcro mo 3Hauemilo 3ammMaerh ususfructus!.

1. Ysygpyxms®. Opucrs IlaBeas® Taks ompexbifers STOTH CEPBHTYTS:
Ususfructus est jus alienis rebus utendi fruendi salva rerum substantia, T.-e.
y3ybpYETH ecTh NpaBO NOAb30BATHCA UyKOH# BEmBbI0 H €4 MAOKAMH, COXPAHAH Bb
mbaocrr cyGcranmilo Bemu. Jaa moaHotn onpexbienia cabryers x06aBHTB, 9TO
8TO NMpaBO BEMHOE H YTO OHO CBA3aHO Ch ONPEXBIGHHNMD JAOOMB. °

Bt apesmbiniems mnpaBB y3yPpYETD OHID CMPOI0 AUNHOIMG NPABOM3;
Ohh He NMepexoinl®t Kb HacaBimmky! m He Onap oruyymzaems®. Ilosxmbimie

181,2D.8,2.L.3§5.6D. 43, 17. L.22g4 D. 43, 24. L. 9 §1 D. 9, 2. Dig. 39, 2.
g§1J).2 3 L.17§3L.20§3-6D.8, 2 L. 2. 28 D. eod.

13L.7D.8, 1. L. 1 §4 D. 43, 23.

181, 8§ 5—7D.8,5 Bume§ 4, IV, 1.

7 L.2.4L.11§1L.12L.23§1D.8,2 §11J.2,3.

8 il J. 2,3 L. 4. 15—17 pr. § 2 L. 22. 23 D. 8, 2,

9L 312 15D. 8, 2. L. gpr. D. 39, 1.

1 JuuANe CepBETYTH NOABEXHCh NO8Xe mpexiaibuuxs: cM. Karlowas II ctp. 533 cax.:
crapbimans msb uExb 6hxb ususfructus Karlowa 6540 cx. Cf. Costa II, crp. 125. Xeocmoss,
Her. pum. np. § 30, III.

2 Bs pyccuoﬁ xarepatyph cu. Jopws. Vsydppyrrs. 1872.

$L.1D. 7, 1; cu. Takxe pr. J. 2, 4.

D. 7 8‘§3J.2,4. L.3§1L.47D.7,1. L.3§3 D.7,4. L.9 D. 7,5, L. 21
5§3J.2,4. L.66 D. 23,3. L.15 D. 10, 2. L. 10 § 1 D. 10, 3. Windscheid,
§ 202 mp. 5. '
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EJaCcCHYeCEie I0DHCTH y&e XONYCKalH HBKOTOpoe CMArdeHie mepsaro H3b STHXB
npaseadb *. OHE CYHTATH BO3MOXHHMD YCTAHOBIGHIe Y3ydpyETa ¢b THMB, ITOOH
OHD 603HUXAA% BHOBb 0 CMEPTH IepBaro y3y(Qpykryapa BB MOAB3Y ero Hacxbx-
HHEOBD '.— Heomuyoxcdaemoéms 10 KOHNA Da3BETIA PHMCKArO NOpaBa COCTABIAXA
Heo6xoxaMoe cBoficTBo ysydpykTa. Y3yppyETyaph HE MOXETbH HHEOMY IepEXaTh
CBOEro NpaBa ®, OHb MOXETH TOALKO HYTEMD 00A3AMEABCMEEHHAL0 KOTOBOPA YCTY-
IHTh APYTOMY JHLY OCYuyecmesente ysydpyxma; b 9ToMD caydadh ysyppyrryape
OPOXOJEACTh CYATATHCH CY(OHEKTOMD y3ypyETa: HOBTOMY Y3Y$HPYKTH, HE CMOTPH
HA Nepepavy ero OCYmecCTBIGHIA TPeTheMY JAHLY, HPEKPAMmAaeTcd CO CMEpThio y3y-
Ppyxryapa *; yay(bpym'ya,pm noupexseNy orpbuaers 3a mbaocTe Bemu H npa-
BHILHOCTh IIOAB3OBAHIA €10 MEpPexs COGCTBEHHHEOMD 1°.

Ysyppyxrs, kaxs amvEN# CepBETYTH, IpexpamaeTcd BcaBacTBie capitis
deminutio ero cyomexra; Ho IOcTEHiaE® mOCTaHOBEAB, UTO capitis deminutio
minima He OKASHBAETH HA HEr0 BIiAHIA 1.

ITpeomemoms ysyppyETa MOryrh OHTH BCAKiA BEmH, KaKh ABEEHMEA, TAED
H HexsAEHEMHA 1%. OramunTessHOe CBOHCTBO Y8y(ppyETa OTBH ADYTHXD CEpPBHTY-
TOBD 3aKJI09aeTCd Bb TOMB, YTO 3TO IPABO NPH3HAETCA OmAuMbwMs '®. Ilpmum-
Ho#t oroff ocoGeHHOCTH ABAAeTCA TO OGCTOATENbCTBO, YTO IJIaBHOE IPABOMOYie
ysy$pyETyapa COCTOMTH BB mpaBh HSBIEKATH DXOAN & MOJB30BATHCA HMH, &
mpaBO Ha HAOXH caMo mo ce(B xbammo. Bm BHAY 8TOTrO y3yHPYETH MOEETDH OHTH
YCTaHOBIGHD Ha HAEaJbHY dacTh Bemu (pars pro indiviso), m kaxam#f cocol-
CTBEHHHED BeMH MOXETh YCTAHOBHTh Y8YQPYETH Ha CBOW HEGAUBHY YacTh
semu ! (o cumcyb sToro BhpameHia cM. BHme § 5). YSyQpyETH MOEeTH GHTS,
Aarbe, yCTaHOBNeH Bb NOAb3Y HBCEONBKEXD JHI'b Ha OAHY H Ty Ee Bemb Cb
Thub, 9TOGH 5TH JHNA KOHEYDHPOBaJH BB OCYNIECTBIGHIH CBOHXD IDaFh H Ta-
EEMB 00pasoM’b NOAL30BANHCh KAEXHE Immb BAeaNbHOH YaCTHIO BEUlH 13 (cocroa-
Hie, M0X06HO@ COCOGCTBEHHOCTH; cM. §'5 BHime).

Ilpasa u obasanwwocmu ysydpyxmyapa cBoxaTca Kb cabayomemy. Ysy-
¢pyeryaps mMbers mpaBo:

1) HoassoBaThCa Camost Gewydo 8.

2) Hseasexamv u3s wea naoovi'?. Ioxs mMeHeMB 000063 3xBch pasy-
wberca Beaki#t xoxoxs %, T.-e. KaKDB fructus naturales!®, Tag® m fructus civi-

¢ L. §pr. D. 7, 4. Ulp. 17 Sab. L. 88 § 12 D. 45, 1. Ulp. 49. Sab.—L. 14 C. 3,33
HO COXOPEETE OrpanHdeHid aToll Hopuu. Windscheid § 215 mp, 7. Dernburg 1§ 246 mp. 4.
7 pe oToMb XIA Kaxxaro HacxBiHmka ySYQpPYRT: 60SKuxaems ewnoev, T.-6. HO0OXOXEMO
yc-ranoueme Hoeol cautio.
8 Exurcrenuoe mckxmwuesie cu. 85 L. 4 D. 7, 4. Windicheid § 205, mp. 5. Dernburg

1§ 246
nHoxpotSnocn cu. y Windscheid § 206 mp. 4.

10 L. 66 D. 23, 3. Tononanie aTOro mbcra cM. y Windscheid § 202 up. 6. Dernburg
1§246 np 5. L. 57 D. 24, 3. L. 38. 40. 67 D. 7, 1. Ho .lnno, DOIyYHBIGE TAKEND 00pa-
:col::d ogynzxoegrueme 9yXO0T0 ysy(bpyu-ra, exbers Bemuyo sammry. L. 11 § 2 D. 20, 1. Wind-

D

11 L, 16§2 8 C. 3, 33. §3J 2, 4. Xeocmoes, Her. pux. mp. § 95, IV.

17 ﬂoxpuﬁnom cM. y Dernburg § 246 mp. 11- 13.

1B L. §9L81prD35 Ll3§lD464 |

L 5 49.50D. 17, \

5L 1pr.D. 7,2
§ID“7Usius L 12§1 L.15§4.5 L.28L. 41 pr.D.7,1.L.9§3D.7,9.L.28

11 Fructus. O6s sroms supaxenin cu. Windscheid § 203 mp. 4. \

B L. 78§1D.7 l... quicumque reditus... quaeque obventiones...

WL 9opr. §2. 3.5 L. 59 §1L. 62 L. 68§ 1D.7 1. L. 28pr D. 22, 1.

]



les 3, Hanpmmbpb, 20X0Ah OTH OTRauH Bemu BHafiMu (cM. O6m. 4. § 31, V).
EcrecrBernne maojs y3yppyeTryaps upio6pbraers BBR MOMeRTH perceptio ®!. Bp
NOJb3OBARIH CaMOI0 6ewd»0 Y3yPpykryaph cTBCHEeH® H3BECTHHMHE TpaHHNAMH.
OBD 101EeHD NOJbBOBATLCA €10, KaKb yEe BHAHO H3b ompexbaenia Ilasaa, mpa-
BeJleHHAro BHIUe, ,salva rei substantia“. 3To 8HayETH, 4TO OHB JOaKEHD OGpa-
maThed CH Bemplo, kakb bonus paterfamilias, @ Bectm BoOoOme HmpaBEABHOE XO-
safterso 2. Orb He ZoaXeHB ynorpe6aath Bemp AAA mbaei, KOTOpPHSA NPOTHBHH
ea xo3afictBenHOMY Ha3HadeHilo, HanpaMbpb, pala mepenHcuEKa OTHPABAATH HA
cexbckia pa6orw *%, mam HecoBMbeTHMH b TBMB HasHauenieMb, KoTopoe COG-
CTBEHHHKD A84Db 3T0# Bemu **. Hakomems, OB He AoJEeHD H3MBHATL XapakTepa
BemH, KoTophil mpupaas eff co6GerBennmkn. Pasymkbioreda, KOHeyHO, TOJIBKO CY-
mecTBeBHNA B3MBHEHiA B Bemy; He3HAUHTeAbHEA ASMBHeHia y3yPpyETyapy 103BO-
JEeHH; I'PaHANA MEXIYy CYIECTBEHHHMH H HEe3HAUYHTEALHHMH H3MBHeHiAMH BB Cay-
va’l coopa onpepbasierca Bb KakioMb oTAbabHOMB cayyat mo yemorphaiw.cyaa B,

IlpaBamb ysydpykryapa coorBBTcTBYIoTH HM3BhCTHRA 00A3amesvcmeeHHbLA
o6Aa3annocmu ero nepepb COGCTBEHHHKOMB BEIIH.

1) Vsydpykryapp noaxkends BOSMBCTHT COOCTBEHHEKY ymeplsb, Ko-
Topuft moHeceTs COGCTBOHHME® OTTOTO, YTO Y3yPpYETyaph NOJb30BAICA CBOHMB
IpaBoOMD He 63 J02McHbXs panuyaxs *. Kpomt Toro, ors 0643aH® BO3HarpajnTL
co0CTBeHHHKa 33 YORTKH Bb TOMB CcIyYaB, ecam OHDL He NPHIOEHRID Kb COXpa-
Hemilo Bemu BR nBaoctm 3abomausocmu boni patrisfamilias, T.-e. 0B oTBB-
9aeTh 33 omnis culpa mo OTHOmERiW Kb Bemu %7

2) HMaxbe, y3y¢pykryaps 00A3anh NPHHEMATE Ha ce6a Bch nocmoanHwie
pacrodst WO copepEamiio Bemu (mocToAHHHH Meaki#t peMOHTE) S, ouHCTKy Ka-
HaBb, NOACAAKY pacremiii BB BmHOrpazuBkt mam ¢pykroBoMd caxy ?**, momoame-
Hie HHBeHTapd celsckaro yuacrka ¥, 9ra 06A3aHBOCTb COOTBETCTBYETH €ro mpaBy
1OAb30BATHCA CaMO0 Bewplo H ed maojaMr. Ho oEb He 00A3aHD HECTH Ype3sbi-
uatinsie pacxoxs (HanpuMmBpb, kKanuTaabHHH DEMOHTH X0Ma). OTH PAacXOAM Jo-
EATCA Ha COOCTBOHHHKA, Kb KOTOPOMY BeIb BEpHETCA IO OKOHYaHIH y3ydpykra 1.

3) Haxomens, 10 OEOHWaHIH CEpBHTYTa BeMb AOIEHA OHTH 6036pawjena
cobcmeennuky; mo NOBOAY 8TOr0 coGCTBeHRHKD HMBeTh Ba pAxy b rei undlcatlo
TakEe 00643aTeldbCTBeHHNH HCKD® NpOTERD y3ypykryapa . P

.

20L,59§1L.9pr. L.12§2D. 7, 1. L. 21— 26D eod. '
7,1. L. 13 74L25§lL28prD221§36.37J.2,1

L. 12§5D. 7,1
Bume § 10, I1I ¢. O npio6pbrerin fractus civiles cx. Windscheid § 203 mp 9. Girard crp. 364
Karlowa II crp. 538.

L9§2L15§4D71§38121 Cf. boni viri arbitratu 83 L. 13 pr.
§6.8D.7,1. L. 1 pr. D. 7, 9. O cuucxb cxoss ,salva rei substantia® cp. Bopouens, Gi-
rard cTp. 360 mp. 3. errin, cTp. 473 mp. 5.

#L 15§1D.7, 1.

AL 13§8D. 7 1.

2 Hanp. ysyppyKTyaph BEANH, KOTOPSS HOCHTH XADAKTEDS Napka, He 10IXEHD 06pa-
maTh ee Bb nxoxoBnE caxy L, 13 § 4 D. 7, 1; HO OHB MOXeTh YCTPOHTh KAMEHOIOMHID Ha
noxesoMb yvactk®, se MBEAA oomaro ero xapartepas. L. 9§ 3 L. 13 §5D. 7, 1. Cu. Takxe
L.7§3L.8. L 13§7L. 44.61 D. 7, 1. Wmdschezd§203 up. 14.

¥L.1§3D.709. Wmdschetd§204n 2.
”Paul3,6,27L1§3L2 79L65pr.D71§38[21
BL.7§2D. 7, 1.

®L.18D.7,1. §38 1L 2. 1.

©L9§6D.7,1.

81L.7§2D.7, 1. L. 7C. 6, 33. Hoxpo6uocta cM. yDernburgI§248 2.
s L. 1pr.D. 70.
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9TE 0043aTeAbCTBEHHNA OOA3AHHOCTH BO3HHKAWTH AIA Y3y(dpyKTyapa He
ipso jure ®m3® ero BemHaro npaBa; AAA YCTAHOBIEHIA HXB AONKHA OHTH SaKIO-
YeHa 0coban comaxa. Y3yppyeryaph 0643aHb 1O Tpe60BaHil0 COGCTBOHHHES
BeMH SAKIOYATL 0CO6Y CTHNYJANi0 —cautio usufrucluaria,—roTopad obe3ne-
YHBaJACh NOPYYHTEABCTBOMD, T.-€. HOCHIA Xapakreps satisdatio *® (Cu. O6m. u.,
§ 54, II, 1). CoGcTBeHHEK'S BemE MOT'h He BNJAaBaTh Yys8yppYETyapy BemH, NOKa
OHD He HPeiCTaBHTH eMy aTofi cautio; ecam oHb BHAABaXD €My Bemb, He HO-
Tpe6oBaB® cautio, To Morn BHEAHNHpOBaTh Bemb **. Ilo IOc¢rmmiaHoBy npaBy Xa-
BalCd, CBepXh TOro, ocoOmft o6asareancrBeHHn# uCKD (condictio), yTOOH BH-
Tpe60BaTh OTH Y3yPpyETyapa mpeicraBienie cautio *. Bb HbroTopHXD caydadaxs
y3YPpyETyaps ocBoGOXAadCA OTH NpeicTaBieHia cautio: uampmMbps, orens mo
moBoxy cBoero y3ydpykra Ha bona adventicia xbrel ®.

Co6crBenHuED He MOXeTh Bo3xblcTBOBaThH Ha Bempb, HAXORAMYOCA Bb y3Y-
¢pyerh, nmockoasky ero Bo3xbiicrsie npenarcrBoBalo Gu y3yPpYKTYyapy oOcCy-
IECTBAATh CBOe NpaBo. Bo BCeM> OCTAAbHOMD COGCTBEHHHED BEIH MOKETDH €lo
pacuopaAxXaThed ¥'; Takh, OFb MOKETb NEPeHECTH CBOe IPaBO COGCTBEHHOCTH HA
Ipyroe JIHNO BO BpeMA CYMECTBOBaHIA y3yppyKTa; OHB MOXETh 3aKJaALBATH
Bempb ** H 06peMeHATh ee CepBHTYTaMH, KOTOpPHe He BpeidATh y3yppykryapy *.

IL hoaau-ysygﬁpynma Kpoub coGcrBenBo y3ydpykTra, HCTOYHHKH 3HAKOTT.
T. Ha3. quasi-ususfructus, BBexeHHNH KAKHMB-TO CEHATYCKOHCYJBTOMD HeHsBBCT-
Hoft zat *°. Cb Toukm 3pbHiA ero 1pEAEYECKOH EOHCTPYKNiE 3TOTH HHCTHTYTD
mvbers Maxo o6maro cb y3yQpykTOMB; 3xECh cepBETYTa, IpaBa Ha YYEYIO Bems,
He BO3HHKaeTh. OHb COBDaNAeTh Cb Y3YPPYKTOMB JHIIb Bh CBOHXD JKOHOMHYE-
ckaxb nbaaxs. Iloxp kBa3u-y3ydpykroms pasymberca mepewoch Beme# 63 cob-
cmeennocmd APYroro AHNZG Cb IPABOMB HXH NOTPeOJeHid, OpH 4YeMDH 3TO JHNO
o6asyerca 1m0 HCTeYeHinm oupexbaeHHAro Cpoka 6036pamumd paBHOE EOJHYECTBO
TaKHXDb Ee Bome# wim, NpH HAJHUHOCTH 0co6aro coriamenrid, Bo3MbcTETs WhE-
HOCTb amuxs eewetl 63 denwviaxs'!'. DTa 06GA3RHHOCTh YCTAHOBAAETCA UYTEMB
npeAcTaBleHid cautio '3,

K1 aroit cabaxb upmbbraiors BB Thxb caysaaxs, korza Bb EHOE ¢opub
HEYXOOHO NpejOCTaBHTh KOMY-IHGO HOJb30BaHie YyXREMD kanuraldows. Ha mbko-
TOPHA BEmH MOXeTh ONTb YCTaHOBIGHD TOAbKO quasi-ususfructus; no OTEOmMEHi
Kb IDYTHMD BOSMOXEHB KaKb HacroAmif y3ydppykrn, Takp B quasi-ususfructus.
Quasi-ususfructus eAHHCTBEHHO NpPHTOAHAA (GOpMA NLAA TPEAOCTABICHIA BH NOJb-
3opanie norpeGisemuxb Bemel# (cM. O6m. 4., § 31, 1II). Iloap3oBamie sTAMH

8 Dig. 7, 9. Lenel. Edictum perp. § 171, 286. Dernburg 1 § 218 np. 13. Girard
crp. 366. Ferrzm 370, 371.

L. 7pr. D.7,09.

8 L. 7 pr. D. 7,9.L. 5§ 1D. 7, 5. Ilo uabrin MHoraxsm ydexuxs, condictio cauti-
onis sxbce nnmpnoxnpoaaaa Gradenwitz, Interpolatlonen crp. 27 ca. Pernice, Labeo T. III,
crp. 209 np. 5. Mayr, Condictio crp. 155 ca.; 166 mp. 3, 222 ca. Girard crp. 366 mp. 4.
Ferrind § 371 mp. 2.

8 Ceueﬁuoe mp. § 15, IV. Tpyrie caysar cu. y Windscheid §204 . 8. Hean3a ocso-
6ox1aTh no saBhIami0 OTH OpexcTaABIeHiA 2 TOH caut.lo L. 7C. 6, 54. L 6 pr. D, 36, 4.
Dernburg 248 np. 18—19. Windscheid § 204 mp. 9.

%1L13§7L17§2L §SD71.

uL2

®L 15§7L. 16 D. 7, 1. Windscheid § 203 mp. 18.
WL 1D.7 5 8§21 2, 4. Ulp. 24, 27

WL, 581L.7D.7,5. 8§21 2 4.

©L 8D.7 5. §2L 2 4. L. 6 pr. D. 36, 4.
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BeNaMA COCTOHTH, 0 O0lWeMy NpaBEAY, Bb HXb mNotpeaenim ‘!, Mexzy Thub,
y3y$pYETH no cBoe# npupoxrh HCRIOYaETh NPaBO HOTpeCAeHid, OHB €CTh ImOAb-
sopanie salva rei substantia. B BEAY 8TOr0 mpEXOZHTCA NEPEHOCHTH HA YODABO-
MOYEHHO® JAN0 DpaB0 COGCTBEHHOCTH H 06A3HBaTH €ro Kb BO3BpaTY IBHHOCTH Be-

meii Bb JeHbraxs, T.-€. YCTaHaBIEBaTH quasi-ususfructus*t. Heorza xaa cro-

porb yroombBe mpm6Brate kb quasi-ususfructus m mo oTHOmeHi KB Hemo-
TpeGAsdeMHMD BemaMb, OTHOCHTEIbHO KOTOPHXB BO3MOXeHD H ususfructus ‘%,

2. Ilpeameroms quasi-ususfructus Moryrs OHTH He TOJBKO ThieCHH:A Bemd,
HO H mpaBa Tpe6oBaHiA, v6A3amesdcmea*®. OxHaro, TO, 9TO PHMCKie IOpHCTH
" Ha3WBaWTH quasi-ususfructus nominis, Bb CymMHOCTH, meccid 0643aTENECTBEHRATO
opaBa Cb 0043aTeabCTBOMD Heccionapa BoawbermTs mBEHOCTD 0643aTedbCTBa HAHM
BEpHYTb TO, YTO OYyAeTh HOJAYYeHO OO 006A3aTeNbCTBY, OO OKOHYAHIA CpOEa,
ycTaHOBIEHHAro0 XA ysy¢dpykra ‘7. Uame Bcero npeiMeToM® quasi-ususfructus
cayxaTh 0043aTEIbCTBEHHNSA NpaBd, EMBOmMiA CBOMMB mpeAMETOMS NpexOCTaBae-
niv geHerp maM HMHHXD 3aMbEEMEXD Beme# (cM. O6m. u. § 81, II). Bw TakoMs
cayuat y3yopyETyaph MOXETH B3HCEATh IO TPeGOBaHiD H MONYYaETH BIHCEAR-
HYI0 CYMMY BB co6cTBeBHOCTh. 110 OKOBYaHIE EBasSH-Y3yPpPYETa, OBD JOLEEHD
BEPHYTh TY CYMMY, KOTODYI0 OHb BSHICKAaJh HIH JOJXeHb GRID B3HCEATh Ob
KONKHHAKS '8,

3. Korga ysSydpykT®h YCTAHOBIEHD HA 6C6 UMYULECME0 HIH HA YACWDd
uMyusecmea H3pBCTHATO JANA — Kakb, HANp., 3aKOHHHE YSYPPYETH ceMeHHArO
opaBa, TO 3TO DABHOCHILHO YCTAHOBAEHO pAia Y3YPpPYKTOBhL H quasi-usus-
fructus Ha oTibIBPHWA Bemu, BXOAAMiA Bh COCTaBb mMymecrsa 4°. Mmymecrso,
KaKb TaKoBoe, He ecTb ncoOm# o6bexTs npasa (O6m. 4. § 29, II). Coorsbr-
CTBEHHO Cb 3THMB, 33 JO0JIH, Jexamie Ha EMymecTsB, B 10 yCTaHOBIEHIH y3y-
¢pyETa Ha EMYmECTBO IPOXOIXaeTh OTBBYaTL COGCTBEHHHEDL HMYmMOCTBa; COO-
CTBEHHMKD MOXKETHh TOIBEO YIEDEATh H3b HMYMECTBa NpPH BHAavh ero ysydppyx-
Tyapy 4acTh, HeOGXOAMMYI JXIA NOEDHTiA A0aroBb *°. Ecam mpaBo ysydpyera
Ha MMYMECTBO CBASAHO Ch NpPaBOMD YNPaBAGHIA HMYMECTBOMDL, KaKb, HANP., IPH
8aKOHHOMB Y3yPpykrh otna ma mmymecrso akreft ', To BB cmay aToro mocabx-
HATO DmpaBa y3YPpyKTyap®s MoxeThb AbAaTh OTYyEAEHIA H3B HMYmeCTBa, HOOG-
xo,mnm:x Jaa yopaBieHid WMDB, H O0TBBUaeTh> mepess KpeIHTOPaMH 3TOr0 HMY-
mecrsa %2,

8 Cp., Bupoyens, Dernburg I § 249 mp. 3.
3 4.

us§2l 2

L %u. HaIp. 0 HOCEIbHOMD niaThB pbmemis, cv oxsoH cropouw, 8B § 2 1. 2, 4, c3
zpyrol -85 L. 15§ 4. 5D. 7, 1 n L. 9§ 3D. 7, 9. Ks aromy Girard, crp. 362 mp. 1
Windscheid 2067np5 6. Dernburg 1 § 249 np. 6 n 6.

®L 38D.75. :

AT Dernburg 1 § 249, 2. O neccim Boo6me cu. Jepnoypis, O6asar. mp. § 48 cax.

8 1.24D. 33,2 L. 1C. 8, 33. Dernburg 1§ 249 np. 9. O quasi-ususfructus ma
Apyria npaBe W, Bb YaCTHOCTH, Ha NpaBO Tpe6oBaTh species, cum. Windscheid § 206, 2 m 3.
&rard crp. 362 mp. 5.

¥ Camoe BosHHKHOBeHie quasi-ususfructus ceasauo, mo Bcell BBpOATHOCTH, Cb yCTAHOBXE-
Rniem® Bb 8apbmamifx® ySyppykTa Ha BCeé BMYMECTBO, 49TO OHi0 HHOrAa Hems(Bxmo. Ou,
Windscheid § 206 up. 2. Girard crp. 361 np. 3. HBroTOpHe aBTOpH YTBEDEASKTH, 9TO 88~
sbmarexsunil JeraTs BooOme OHIBD EXIBHCTBEHBHND XONYCTHMHMB CHOCOG0OMD YCTRHOBXOHid
KBasH-y8yPpykTa; cM. mamp. Ferrini, § 366. Cp. oxnako Accarias I, crp. 714, mp. 2.

% 1., 69. D. 35, 2. L. 43 D. 33, 2.

81 Cenelinoe mpaso § 15, IV.

2§313,10L.8§4C. 6,6l .
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§ 32. /luynnie cepBuTYTH Cb Gonbe OrpaHMyeHHLIMBL COAEpHaHieMb.

I. Usus. Usus ecth mpaBO HOXB30BAHiA Bempblo 6e3s npasa Ha MA00bt
eewu. L. 2 pr. D. 7, 8. Ulp. 17 Sab. Cui usus relictus est, uti potest, frui
non potest . 3ro mpaBo, TakEMB 06pa3oMb, HMBeTh 3HAUATENLHO MeHbLif
06beMb, Hexeld Y3YDPYETh. Y3yaph MOEETD HOJAb30BATECA TOABKO CAMOI0 BEmpbio
H TOIBKO AUYMO; OHb He HMbBers mpaBa  mepexaBaTh JDYrAMB JHANAND OCyme-

cThaenie cBoero mOXb30BaHiA JXake MO 06asareabcrBerHOf cxbakb 2. Bopouems,

9TO IOJOXeHie He MPOBOXHIOCH BHONRE mocabiosareanHo 3. Y3yaps A0Ma MOrb
He TOABKO CaMb XEHTH BBH AOMB, HO moMbmars BB HEMP CBOW CeMbl0, PaGOBH
H CIyI'b H JaXe NPHHEMATh NOCTOAAbNEBh. OHB HE MOTb TOABKO CJATH 1OMB
BHallMH, He ®WBA Bb HeMb CaMb '. 3aupemehie mOIb30BATHCA NAOXAME He IIPO-
BOXEIOCH mocabioBaTesbHO. YSyaph MOr'h IOAB30BATHCA MIOXAMHA BEI[H XAA CBO-
HXD JHYHEIXH NOTPeGHOCTeH; OHB He MOI'Bb TOABKO HPOXABATH HXD 5.

B® ocraabHEOMD y3yap® MNOAAEEATH TBM'b XKe OrPaHHYEHIAMD Bb MOAb30-
BaHIH Bempl0 H Ha HEMD JeEATh TH ke 0043aTeALCTBOHHHSA 00A34HHOCTH, KAED
Ha y3yppykryapb. Onbp ycramaBimBaeTh Ty &e cautio Bb HOJb3Y COGCTBCH-
meEa ®. Ho oudp HeceTs pacXofsl MO COJEPEAHil0 Beld B MEHBIIHXB pa3Mb-
. paxs, 9bMp y3ydpyeryaps . Ero mpaso mexbaumo ®. Ilpekpamaerca omo Beaba-
cTBie cMepTda y3yapa H ero capitis deminutio media wix maxima °.

Il. Habitatio. 3ToT> CEPBETYTH AaeTb NPABO XKHTh Bb UYEOMD JOME.
Taxkb Kakb NpaBo, H3BBCTHOE MOAL OTHMP HMEHEMb, OCTABIANOCH OGHEKHO-
BeHHO N0 3apbmaniio ¢b 0BAb NpexocTaBETH aJ1MMEHTH, TO OHO IOXYHHAJIOCH
APYraMb HOpMaMb, 9BMB usus, coraaceo HHOH nbam mucTHTYyTa. CyGBEKTH MpaBa
Ha habitatio Mors Bo3Me3{HO mMepejaBaTh APYrEMb AANAMB OCYMECTBAEHI® CBOEro
npasa '%; upaBo ero He NPeKpama’loch Bb CHIY HENOAb30BaHIA UMb HIH Bb CHIY
capitis deminutio ympaBoMOvYeHHaro JHma !'.

III. Operae servorum sive animalium, T.-e. mPaBO MOAB30BATHCA YCAY-
raMA 9yXHEXD paG0oBb HJH EHBOTHHXD '%. OBO oramvaerca TBME Re 0COGEHHO-
_orAMH, Kak®b habitatio, T.-e. mHe mpekpamaercs BcabacrBie non usus H capitis
deminutio ', m ocymecrBiaenie ero MOXeTh ONTb BO3ME3XHO NEPefaHO APYIHMD
aAmaMs M.

Cu. Takxe L. 1 D. eod.

L.11D 7,6 § 1-3 L 2, 5.

L.-12 § 2 D. 7, 8... neque enim tam stricte interpretandae sunt voluntates defunc-

torum. K+ sromy cu. Windscheid § 207 op. 3. Dernburg 1 § 250 np. 7—8.
tL.4—7D.78.

:k. 10§4-L.12§1D. 7,8

.4,5.I§IOpr.D.7,8

B.7 1 .5§1L.11D.7,9.Cp.eme L. 15§ 1 L.22§2L.23D.7,8. L. 13§ 2
.7, 1.
7L.18D. 7, 8.
8 L. 19 D. 7, 8. Windscheid § 207 np. 12,
’€3 I.2,4.Pr. 1.2,5.L.16§2C. 3, 33.
00L.13§1C.3,33.L.10pr.D. 7,8 §51. 2,5,
1L 10D

BL S5 g 3D. 7,

BL.2D.7,7. L. 2D. 33, 2.

U L. 2 D. 33, 2. O BOSMOXHOCTH Lepexoxa STOr0 CEPBHTYTE M0 HACYBICTBY BB BHXY
L. 2 D. 33, 2 cymecrsyers cuops. Cu. Windscherd § 208 mp. 8 m Dernburg 1 § 230 mp.
15. Horopru. saubu. o habitatio m operae y Ferrini, Pand. § 374. Karlowa f

I, crp. 1257.

~
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IV. Bt wavecTsB amuHAro cepBHTyTa MOryTh GHTH YCTAHQBIEHH IPaBa Ba
noJb30BaHie Bempbl0 Bh H3BBCTHOMD OTHOmeHIH. BB vacTHOCTH BB BEXB JAYHArO
"CepBHTYTa MOXHO mpio6pBerE mpaBo Ha Takoe mNOAB30BAHie Bempid, KOTOPOE
OOHIKHOBEHHO COCTaBJIAGTH COIEPEAHie mpelialbHaro cepBETyTa (RaupEMBpsb npaso
npoxoxa, mpobsia, BOAONPOBOAA B T. M.)'". JTO—TaKL HAS. Sservitules perso-
narum irregulares.

Taasa IV. Baanbuie cepsaryramn. BosaHEHOBeHie,
IpeKpameHie M 3aI[UTa CepPBHTYTOBD.

§ 33. BraatHie ceputyTamu.

I. Iloxs wMenemd Biaxbmia BooOme pasymberca cosmaTexsHOe (akTHYE-
€KOe TOCHOACTBO JHNA Balh Bemblo. Db YacTHOCTH IOpEAMYEecKoe BiaxBuie Be-
maMe ecTb (aKkTHIeCKoe TOCHOJACTBO, COepMHeHHOoe ¢h HaMmBpeniem® BiaxBasna
ofpamaTbcd Ch Bellblo, KaKh Cb CBOEI0 CO6CTBEHHOI0.— BB AMIepaTopckoe Bpens
jopacTaMa GRI0 BHPaGOTaBO HOBOE IOHATIC; HA PAAY Cb 3HAKOMHMD HAMD BAa-
AbHiewb BemaME ABHAOCH TAKKE BAMHEIMEHHO® OCOGHIME BIaxBIbYECKHMA HHTEp-
MBKTAMH 6aa0mHie nmpasamu, juris quast possessio'. Haspanie 3TO He MOEeTH
OHTH NPHSHAHO TOYHEIMB: NIpeAMCTOM® BAajBuia m Bb 3TOMB cayyab aBaderca
He Kakoe-am6o npaBo, a Thiecras Bemp ). Ho, ecam oGnKHOBeHHOe Biaaxbmie
BelaMA N0 BHBMHOCTH NpeicTaBideTcA Kakb OW OCYMeCTBIGHIOMT IpaBa €o6-
CTBEHHOCTE Ha Bemp °, TO juris quasi possessio IpeACTaBAfeTh BHAENOCTb OCY-
[IECTBAGHIA KaKoro-1660 CEpBHTYTHATO NpaBa, EaEb OW mOAb30BaHie HMBb. Ecam
upn Biapbuim BemaME Biaaxbiens AOAXKeRb HEMBTE BOJIO TOCHOXCTBOBATH HAXH
Beulblo, NOA06HO COGCTBEHHHKY, TO OpH juris quasi possessio oms mMBers Boxw
rocnojCTBOBATh Haih BEmbl0 Bb KaKOMB-IAGO oupexBAeHHOMH OTHOMEHIH, OTHO-
cAThca Kb Hel#t Taxb, Kakb OyaTo oBn» mBMBers Ha Hee H3BBcTHOe jus in re
aliena.—Koneuno, wa 1bab aroro jus in re aliena MOXeTb H He CymMECTBOBAThH.
BaapBrte BemaMH MOXeTh H HecOGCTBeHHHMEDB; HMBTH juris quasi possessio Mo-
#CTh H TaKoe JHIO, KOTOpOe CepBHTYTHaro npasa He EMbers.—Bb cayuab Ta-
KOr0 rOCHOACTBA Haph BEHbI0 FOBODHTCA (HETOYHO) O BIapBHiM mMpaBOM® Ha Bems,
juris quasi possessio (caMoe CI0BO ,quasi“ yKasHBaeTh Ha HETOYHOCTb Ha3BAHifA).

II. IlpeameToMs quasi possessio MOryTd> OHTh Ne 6C™ npPasa, KOTOPHA
OTHOCATCA TOCHOACTBYIOIEMD BO33pbHieMD Kb IpaBaM® Ha wYHCYlo 6ew;d, HIH,
ToynBe BHpaxasAch, He BCB npaBa Ha Yyxkyio Bemb EMBIOTH Takoe cogepxamie,
9TOGH BO3MOKHO OBLIO IJRTENBHOE OCYIIECTBIGHie 3TOr0 COAGDEAHIA Ha Upak-
THED, npomspoxAmee Bmevarabuie PaKTHUECKAr0 OCYmOCTBIEHIA JXaRHATO IPaBa.

1351..32D,.7 1.L.4.37D.8 3L.6D. 33,3, L. 14 §3D. 34, 1. L. 1 D. 33,

2. Cp. Ferruu§ ‘38i.
1pr.J. 4,15. L. 10 pr. D. 8, 5. L. 2 § 3 D. 43, 26. L. 2 D. 8, 4. L, 7 D, 43,
19. L. 23 § 2 D. 4, 6. Gai 4, 139.

? Bo mHOrExb> MBCTaxh HCTOYHEKOBD DPAMO OTPRNAETCA BOSMOXHOCTD possesslo BB OT-
Homedin kb res incorporales. L. 3 pr. D. 41, 2. L. 4 § 26 (27) D. 41, 3. L. 1 § 8 D. 43,
3.L.32§1D.8,2.

8 JloaTonMy n’hxoropue nbuenkie masjekTRCTH RAsHBawLTD BiaybEie Bemamu Eigentums-
besitz; cu. samp. Arndts § 129, 135; cp. Windschesd § 151, mp. 2.
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Heapsa Baapbre 3axoroBmiMb mpaBoMb ‘. Ho cepBuTyTHHA mnpasa Bch MoOryTs
6HTh mpexMeToMB juris quasi possessio S.

IlI. Saemenmst juris quasi possessio Th xe, Eak®s aaemeHts Braxbrid
BOMAMH, EMEHHO: corpus H animus. Tpe6yeTca mpemie Bcero gaxmuyecxoe
omuowenie AULA K3 sewiu, EOTOpoe cooTBBTOTBYETH coiepxamilo m3BbcTmaro
jus in re aliena. BT0 oTHOmeHie pesAMYHO HPH PA3JHUHKIXDB CEPBHTYTaXb. IIpm
y3YPpyETh OHO cOoCTOHTH BB AepEaHiH Bemd S; IpH CepBHTYTaXb, KOTOPHE 0CY-
MeCTBIAIOTCA Yepest nocpexcrBo rbiicrsift ympaBoMouenmaro Jjwua (HampEMbpb
iter), BB coBepuienia aTmxb Aabiicrsilf 7; mpE cepBETYTaXB;, COCTOAMHXD BB BO3-
Bejienim coopyxeHia (aquaeductus), JOAEHO CYIIECTBOBATL 9TO COOpY:KeHie *; npn
servitus prohibendi Biagbmie cocTomTs BB TOMB, uTO cochxb mnoiumHAETCA 3a-
opery Juna XbiCTBATEJBHO HJIH MHAMO YOPaBOMOYEHHAro, BanpuMbpb, He CTPOATH
Bume m3pbcTEArO ypoBEA °. Bo-BTOpHXB, HAJAMNO XONEHA OHTH 6044 10cn0d
cmeosams HA0s 6eWH10 HMEHHO TAKb, KAKB TOCMOACTBYeTh HAalb Hel JAENO,
mmbiomee mpaBo Ha Takoe rocmojicreo '°. Ilpm aToMb He Tpebyerca, uTOOH Baa-
xbrenn 6uap y6BEIeHb Bb HAJHYHOCTH Y HEro TaKOro mpaBa; BO3MOXHO Bla-
abuie mpaBoMs mala fide !'. Ympauueaemcs Baaxbmie mpaBoMb, KOTAa DaKTH-
9eCKOe OTHOIIGHie Kb BeMH CTAHETh HEBOSMOXHWMB, HIA -OKOHYATEABHO IHpe-
KpartHTea '*, a TakEe, XKOria oTmazeTh Boad Baaxbte 13, Sawuuiaemca juris
quasi possessio 0COGHMB HHTEPIHKTaMH, O KOTOPHXD pBub 6yiers Huxe (§ 36, IH).

§ 34. BosnuKHOBeHie CEpBHTYTOBD.

CepBETYTH BOSHHKAIOTH BB CHIY IODHAHYECKAXD CLBIAOEB, mO XABHOCTH,
no cyre6HOMY pBmerilo B DO HemOCPeICTBEHHOMY MNPEANHCAHI0 3aKOHA.
IOpuduueckia comwaxu. OctaBass BB CTOpoHB YycTaHOBJERie CepBHTY-
TOBb 10 3a6MUAMEASHOMY pacnopascentro ! (cu. Hacrbxersernoe mpago, § 32,
II), Mt o6patmMca kb crbikam®m nfer vivos. —CepearyTs nmo cxbakb inter vi-
VOS MOMETb ONTb YCTAHOBIEHD HAH IOMOMbI AODOJNHHTENBHAr0 XIOTOBOpa, HAH
HNyTeMD> CAMOCTOATEAbHATO AKTa.

4 Ilpr pignus puMCKoe MpaBO DPHSHABAXO HAJAYHOCTH NPOHSBOXHATO BIaXBHIA BembEO
(cu. Bume § 18, II), BO He juris quasi possessio. ITO CAYZHATH OAHEMD HSB AOKASATEILCTBH
TOro, 4TO 84XOT'h He 6CTh Bemuoe nmpaso; cM. HExe § 40, [I.

5 I'epMaHCKOe HpPaBO Bh STOMD OTHOMEHIA NOMJIO IaXbme pHMcKaro; cM. Windscheid
§ 151, np. 4, § 464, Dernburg I, 191.

¢ L. 3 pr. D. 7, 1... induxerit in fundum, eumve patiatur uti frui... Cb Touxn sphnia
RIaxbmiA BemaMm 9TO Repxamie ysyppykTyapa sasiderca mpocroffi detentio. L. 1 § 8 L. 12
D. 41, 2. L. 6 § 2 D. 43, 26.

7L. 7D. 43, 19. L. 20 D. 8, 1. Cp. supouems Windscheid § 169, np. 5.

$L. 20 pr. D. 8§, 2.

9 Windschesd § 163, np 4.

10 L. 7 D. 43, 19. Celsus 25 dig. Si per fundum tuum nec vi nec clam nec precario
commeavit aliquis. non tamen tamquam id suo jure faceret, sed, si prohiberetur, non factu-
rus, inatile est ei interdictum de itinere actuque: nam ut hoc interdictum competat, jus fundi
[eundi scr.] possedisse oportet.

11 L.3§2D. 43, 19. HlosTomy Be Toguw Bupaxenia b L. 256 D. 8, 6. L. 1§ 19
D. 43, 20. HozpoSmvcrs y Windscheid § 163, np. 6 O mpioSphrenin juris quasi possessio
9epess NpeXCTABHTeXA CM. Windscheid ?«) 163, mp. 7—10.

12 Windschesd § 163, np. 11—13.

B Windscheid § 163, mp. 14.
0 ! Yame Bcero STHWH NyTeMb YCTAHABXHBALHCH XAYHHE CepBETYTH. Dernburg I, § 245,
mp. 2.

T e Tt o e . S — —— - PO e
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CamocmoamesdvnoLmu axmamy yCTAHOBIEHIA B NHBHALHOMD mpaBb Gbuim:
mancipatio xasa serv. praed. rusticorum, xoTopwA OHWAH res mancipi, H in jure
cessto JJA OCTAJbHHXD CcepBATyTOBD 3. Kb NpOBHHMIAJbHREIMB YYaCTKAMD AKTH
IHBHALHArO NMpaBa He Guanm mpuMBHAMH, m 114 HEXB GHIB BHpPaGOTaH® 0COOHHE
c1oco6 YCTaHOBJIEHIA CEPBATYTOBB— MYTEMB NPOCTOrO COrilameHid, HogKphmaen-
naro cradyaaniefi—pactio et stipulatio 3. B» Hraaim ke Bo BpeMs mumepim Bo-
mao Bb 00HYa#i YCTAHOBJATH CEPBHTYTH NyTeMb quast lradilio (T.-e. NyTeMb
neperayn BaapbHig cepBETYTOMB, juris quasi possessio); 3TOTh cmoco6s moay-
uuTh NpH3HARie Bb KaaccHueckod lopaenpyaentiu . Bn FOcmumianosoms npash
COXPaHHJH CHAY TOJbKO ABa mocabimEx®b croco6a .

IIyrems donoarumeavnaio 0ow060pa MOEHO GHIO YCTAHABIABATH CepPBH-
TYTH IIPH OTYYXAEHIH 3eMEJbHRXD YYACTKOBB: OTYYHKAATEAb LDH 3TOMB MOT'B
BHTOBOPAThL J1A ce6d CEPBATYTH Ha OTYYKAAEMYI0 HMD 3eMal0 HIH xe ofpeMe-
HATH OCTABMYIOCA Y Her0 3eMA CEPBHTYTOMD BB HOAB3Y OTUYyXAcHHOR vacrm
(deductio) ¢. .

Yemanagausams cepsaTyT™s STHME cnoco6aME MOXeTH Kaman#l coGCTBEH-
HHKD oOpemensemoll cepBHTyTOMD Bemu’. CoCOGCTBEHHERM MOrYTh YCTaHOBHTH
CepBHETYTH JHMb cO00ma, 8a HCKIUeHieM® y3ydpykra. Omdaresta B cynepdn-
niapb MOryTh OOpeMeHATh Bemb CepBHTyTaMH, AbiicTeie KOTOpHXB mpexkpamaercd
Ch IpEEpalleHieMb NpaBa Ha BEmMb CAMHXB yCTaHOBHTexeH 5.

IIpiobpromams audHble CEPBHTYTH MOKETH KaX10e JANO, KaKb (H3HIECKOe,
Takb H lOpEIAYECKoe; npio6pbraTh npefiadbHEE CEDBATYTH MOXETb TOJBKO
COOCTBeHHHK'b, aNduETeBTa HAH cyuneppHUNiaps rOCHOACTBYIOMAro ydYacTEa®; BB-
€EOIBPKO COCOOCTBOHHHEOBD J0JEHH XbilctBoBaTh coobma (Bmme § 29, II, 6).

II. IIpio6promenie no daswocmu. Bb ApeBHeMb UEBHAbHOMB npaBb xo-
nyckadoch npio6pbremie cepsETyTa BEH CHAY usucapio. Ito Gnxo orMbHeHO mO
lex Scribonia!®. Bo Bpemsa mMmepim T. Ha3. lomga possessio CTala NPHSHABATHCH '
crnoco6oMb mpio6phrenia ceperTyTOB® ''. Es ycIoBig COCTOATEH BB CABYIOMEMbB.
Joaxnro GuTh HaAEDO J0A106PEMeNHOE 64a0MWHIE CEPBHTYTOMB, T.-€. OCYMECTBIE-
Hie Ha DpaxkTHRB ero cojepxaHid Takb, Kakb OYATO-6H 9TO OCymecCTBIEHie CO-
BEpIaNoCh JANOMB YNPABOMOYEHHNMB Kb 3ToMy. Cpoxs — pecatunbruift inter

2 Gai 2, 29, 30, 32. Xeocmoes, Her. pau ump. § 30, IV.
$ Gai 2, 31. Girard crp. 371, mp. 3. Dernburg I, § 251, np. 19. Xeocmoes, op. cit.

¢L.20 D.8 1. L.1§2 D.8,3. L.11§1 D 6, 2. Girard crp. 372. Dern-
burg 1. g 251, np. 20. Xeocmoes, op. cit. § 70, II.

88§4J.2,3.§1J.2,4. L 3pr.D.7,1.L.26§7 D. 7, 1. L. 33 pr. L. 36
D. 8, 3; cu. Takxe %emlymee awbuanie. Xeocmoes, op. cit. § 102, I.— O cospemenuomMs
gemeines Recht cu. Dernburg I, § 251 in f. Windscheid § 212, mp. 1.

8 Deducere, detrahere, excipere, recipere servitutem. L. 32. 36 § 1 L. 54 D. 7, 1.
L.34 D.8,2.L.30D.83.L.3.5 6pr. §3 L. 7pr. L. 8. 10 D. 8, 4. L. 22§ 1
D. 12, 6. L. 7D. 19, 1. L. 126 § 1 D. 45, 1. Fr. Vat. 47, 51. Gai 2, 33. Hcropru. saub-
uaHia cM. y Girard crp. 369 m 372, np. 3. Komcrpyruia: Dernburg I, § 251, np. 14. Wind-
scheid § 212, 7.

T L. 6 pr. D. 8, 4.

8L.1pr.D. 7, 4. L. 1 §9 D. 43, 18. Windscheid § 212, np. 2.—O mpash nyGam-
niauckaro Baaxbaena cu. Dermburg I, § 251, mp. 5.

9 Vsydpysryaps me moxers Hxb nmpioGpbrate. L. 15 § 7 D. 7, 1. O nyGamniamckoms
saaxbasnB cx. Dernburg I, § 251, np. 9. Windscheid § 212, np. 7.

1071, 4§28 (29) D. 41, 3. Girard crp. 370, np. 2. Dernburg 1, § 252, np. 2.

1L, 10 D. 8, 5. Xeocmoes, op. cit. § 70, II.
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praesentes m jaBainaTeaBrmi# inter absentes!’. Baagbmie joxxmHo 6nE0 ocy-
MECTBAATLCA nec vi mec clam nec precario MO OTHOMEHI® Kb COGCTBEHHHEY 3.
Hu titulus, B bona fides me TpeGosaxmcs '*. ,
ITII. Cyde6noe prowesiie. CepBRTYTH HepbIRO yCTaHABIABAKTCA phmeHieML

mo actiones divisoriae '®. Kpoud Toro, marucrpars, Bb cayuah HyRIH, MORETB
0043aTh COOCTBEHHHKA YYaCTKa NPEEOCTABHTH XPYroOMY JHNY 3a BO3HAarpaExeHie
IpaBo Npoxoaa Kb MBCTy morpeGeHid, eciE Kb HEMY Heab3d @HaYe HpohTH 'S

- 1IV. IIpednucanie 3axona. Yacro BO3HMKAETH BEL CHIY 3aKOHA Y3yDPYRTH
ga nuyllgec'mo Bb cmly ceMelimux® orHoweHi# (Cemeitmoe mp. § 12, I = II;

15, IV).

§ 35. MpexpaweHie CepsHTYTOBD.

T. Mono6Ho BCBMB BeMHEIMB NPaBaMb, CEPBHTYTH NPEKPAIAIOTCH, eCAH
6ewd, KOTOpad CAYXKHTH HXB OOBEKTOMDB, HOTHOHETDH ', HIH UPEBPATHTCA BB res
extra commercium 4, mam 6yzeTs oTyy:EAeHa, 6e3b coorBbreTByomeft orosopka,
duCcKOMD, EMIOEpATOPOMD HAH ero cynpyroo (0 mocabinemb cayuad cM. BHime
§ 2, 1I). Jlnunsle CepBATYTH NpPEKPAmMalTCid TAaKEKe BL CAyYah cymecrsemHAro
u3vbreHia Bemw, xoropas ABAAeTcH O0OGBOKTOMD cepBaryTa ®. Ecam 3to mawbue-
Hie coBepmeRo COGCTBEHAHKOMB, TO OHBb AOIKEHD BO3MBCTHTH CyGHEKTY CepBH-
TYTHAr0 NpaBa NpHYEHEHHHE TBMDB yOHTEH ‘.

II. 3emexpHEI® CEPBHTYTH NMpPEKPAmMaloTcA Cb 1ubeadvio praedium dominans .
JE9HEe CEPBATYTH NPEKPAMAIOTCA CO CMEPMBIO YNPAGOMOUCHHAL0 AUYA, & TAKES
¢b ero capitis deminutio maxima w media®; ecam cy6nheKTOMT AHYHATO CEpPBH-
TYTa ABIAGTCA OPHAHYECKOE JHOO, TO KpafiHAM® CPOKOM> HPOXOAKHTEILHOCTH
CepBHTYTa NPH3HAETCA CMO AMS . ,

III. CepBETYTH mpexpamaioTcs, eciE COGCTBOHHOCTh HA Bemb H CEPBHTYT-
HOe NpaBO HAa Hee COLOUMAMCA 63 00MOM3 auym (confusio) ; cepBETYTH HE
' BO3CTAHOBAAETCA, €CAE 3TO JHNO 3aTBMB OTYYAHTH Bemp °. ’

IV. CepBETYTH NpEKpamaeTcAd C3 OMKAIOME Om3 Hew e cybzexma °. Jo-

1? Paul. 5, 58, 8. L. 12 § 4 C. 7, 33.

8 L,.10 pr. D. 8, 5.

18 Cropunii Bonpocs. Cu. Dernburg 1, § 252 in f. Cp. Windscheid § 213, 3.

B3L.6§1D.7,1. L. 22 §3 D. 10, 2.

€ L. 12 pr. D. 11, 7. Dernburg 1, § 253. Windscheid § 212, np. 6. Bume § 4,1V, 7.

1L.24pr. §1D. 7, 4. :

2L 17 pr. D. 7, 1.

3L.5§2D. 7 4. Ulp. 17. Sab. Rei mutatione interire usum fructum placet: veluti
usus fructus mihi aedium legatus est, aedes corruerunt uel exustae sunt: sine dubio extingui-
tur. an et areaue? certissimum est exustis aedibus nec areae nec caementorum usum fructum
deberi. et ita et Julianus. § 3. Si areae sit usus fructus legatus et in ea aedificium sit po-
situm, rem mutari et usum fructum extingui constat. plane si proprietarius hoc fecit, ex tes-
tamento uel de dolo tenebitur. Dernburg I, 254, np. 8. Windscheid § 215, mp. 2.

1L.5§3D.7, 4 (8p npun. 8).

8 Vmmuroxaercd Xm serv. pr. urb c¢b paspymemiewd 8xaHiA Ha pr. dominans? L. 20
§ 2 D. 8, 2. Dernburg 1, 244, np. 2. Windschend § 215, mp. 3.

6 J. 2,4.pr. J. 2, 5.

7L.21D.7,4 L.56D. 7,1

$L.1D.8 6 L. 30pr. §1D, 8, 2. Cxysalt upioGpbrenia ysyppykryapons npasa
co6cTBenHOCTH HA OGpeMeHeHHYN y3Y(PyKTOMD Bemb HasmBaercA consolidatio § 3 J. 2, 4.

. pr. D. 8, 2 cf. L. 57 D. 7, 1. Dernburg 1, § 254, mp. 11.

10],64. 65 pr. D. 7, 1. L. 8 D. 8, 6. L. 4§ 12 D. 44, 4. 114 KXaCCHYOCKATO IPAKA

cp. eme Gai 2, 30. L. 66 D. 23, 3. Girard crp. 374, mp. 5.

—
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CTaTOYHO JH OZHOCTOPOHHATO OTKa3a (derelictio) mIE ®e Heo6XOXEMO eme NpH-
HsTie 0TKasa COOCTBEHHHKOMD BEmHE—)3TO CHOpHO ', )

V. CepBHTyTh nperpamaercd Cb HACTYOJAeHieMD dies ad quem HIR Pe30-

AIOMUBCHAI0 YCA06iR, NOID KOTOPHMB OHD YCTAHOBAEHS 2.
' VI. Haronens, cepBETYTH npekpamalotTci BCIBICTBie %nom wsus, T.-e. He-
HOJb30BaHiA OMHE BB Teuemie ompepbiensaro Bpevend '*. OcymecTBienie, KOTO-
poe IpeloxpaHAeTh CEePBHTYTH OTH YHHYTOEEHIA NOD USU, CBOXHTCA Kb TOMY,
aro Ha Abab noazepmEBaerca To ¢akTHUECKOe COCTOABie, KOTOpoe COOTBBT-
CTBYeTH OTHpaBIeHild cepeATYTHaro mpasa . Ilpm aTons He TpeGyeTcd, 9YTOOH
ero OCymecTBIilb IHYHO CYOBeKTh cepBETyTa. He Toapko xbHcrsia ero mpm-
cayre # npexcrasrTene#f, Ho jame xbillctBia EepoOpocosbcTHaro Baapbanua ro-
CITOACTBYIOMAr0 YYacTEA4 NPEpHBAlTh TedeHie JaBHOCTH, NOramaiomeR cepsa-
TyTs !®. Hemoan3oBamie xoammo npogoaxatbed 10 abre inter praesentes m 20
akre inter absentes 1S,

Jsa noramemia JaBHOCTbIO (0POOJCKUTE NPENiaJbENXD CEPBHATYTOBDL Tpe-
Gyerca usucapio libertatis?, T.-e. Biagxbiems cayxamaro yvacTea Bh TeYeHie
OTOr0 BpeMeHH 10axeHd BAagbTh (AKTHIECKH COCTOAHIEND, HPOTHBONOIOEHHMD
COXepEaHil0 cepBHTyTHaro npasa (Hampumbps, mpm servitus altius non tollendi
XONXHO OHTH BHCTPOEHO 3jaHie Bmme X03BoJdeHHaro mpexbaa). Usucapio liber-
tatis me Tpedyers Hu bona fides, mu titulus!®, HO He Z0MXKHA MOKOHTHCHA H& pre-
carium (T.-e. Ha 103BOJEHIH Cy0bEeKTa CepBHTYT& He COOJOAATH €ro BUPeib A0
3ampemenis) '°.

§ 36. 3awura cepBHTYTHaro npasa. |

I. Actio confessoriu'. Jamo, KoTOpoe CYHTaETH Ce6A YUPABOMOYGHHHMD
IO CepBATYTHOMY npaBy, EMbBers Ha cayuait Hapymemia aToro mnpaBa ocoOmit
HCED, &. confessoria. Mck®s 3ToTB, BBL KayecTBh 6ewyHalo uCKa, MOEETH OHTH
npepbABIGHh R IOPOTHBD BCAKATO TPETHArO JHNG, HAPYIIAWMAro CepBHTYTE.

Hemyoms sasaserca ammo, nperempyiomee Ha cepsaryTh . Hcks o npe-
XiadbHOMD CEpPBHTYTB MOXKETH BYHHHTH TOABKO COOCTBeHHHE® praedium dominans,
a TaKkxe cynepduniapb, dMQHTEBTa, 3aJOrOIpAHAMATEb® H y3yPPYKTyaph ro-

11 Dernburg I, § 254, mp. 13. Windscheid § 215, np. 11.

18 [[pu IMYHHXB CEPBHTYTaXD 3TH 0rosopkA AbHcrsosaru ipso jure (Fr. Vat 50), a mpa
IpexiaxbHmXs - ope exceptionis (L. 4 pr. D. 8, 1. § 3 J. 3, 15. L. 44 § 1 D. 44, 7. L. 56
§ 4 D. 45, 1). Xeocmoss, Her pmu. mp. § 70, mp. 12.

13 Paul. 1, 17; 3, 6, 30. §3.J. 2,4. L. 25. D. 7, 4. L. 6. D. 8, 2.

WL 12D.8, 6.

18 L. 20-24 D. 8, 6.

16L.16§1C. 3, 33. L. 13. 14 pr. C. 3, 34. Xeoemoss, op. cit. § 102, I.

17 L.6D.8, 2.

18 Dernburg 1, § 254, np. 28, cp. Windscheid § 216, mp. 10.

WL 32pr. D. 8 2. L. 17 D. 8, 4.

1 O ¢opuyah mcka, X0TOpaA PEAAKTHPOBBJIACH PASIHYHO BH PASHHX' CAYIAAXD, cM. Lenel,
Ed. perp. §§ 72 73. Dernburg 1 § 255 np. 2.

2 A Takxe TO XAHO, KOTOpPOMY mepeiaHO ocymecreiemie ysydpykra L. 11§2D. 20,1.—
Ramxauil cocO6CTBOHHEKL TOCIOXCTBYMMAro y4yacTka HMBers camocroarexsHm#l mekn. L. 4 § 3
L.6§4L.19D.8,5 L. 1§5D. 43, 27. Dernburg I § 255 np. 7; § 164 mp. 11. Wind-
scheid § 132.

L.16D.8 1.L.3§3L.9D. 39, 1.
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cooacTBylOmaro yuacrka !. B mporuBonosoxmocts rei vindicatio, mpexbaBienie
a. confessoria He mpexmoJaraeTe BB EadecTsh He06XOXEMAro ycaoBid, YTOOH
HCTeN'b YTPaTHAL BlagbHie CepBATYTOM®: STOTH HCKEL MOXEETH BYHHATL H Bia-
ABlomee cepsETYTOMB JHNO AJAA 06e3meueHid CBOEro mpaBa OTh Hapymemid >.

Omermuuxoms ABIACTCA Kaxx0e JHNO, KOTOPOe HADPYMaeTh CepBETYTH
HIH TPOSHTHL ero HapymaTh®. TpeGyeTcsa TOabkO, YTOOH HapYmeHis HIH yrposa
OnaE HanmpaBJeHH IPOTHBD CaMOTO CEpBHTYTHATO OpaBa, a He ONPOTHBD AHYROCTH
XaHHaro Cy0beETa CepBHTYTA.

Ilwavio ucka ABaseTcA rpH3HaHie CEPBHATYTa H YCTaHOBAEHie COCTOAHIA,
KOTOpOe COOTBBTCTBYeTH CepBATYTHOMY NpaBy, Bo3Mbmenie yOWTEOB® OTH HAPY-
meHis mpasa H o6esneyemie orTb jarpHbAmux® Hapymendilf ’; x1g ayumaro xo-
craxenid aTo# mocabamefi mbau ocyxznemnnft oTBBTUEKTL 06:A3HBaeTCA DpPEACTA-
BHTL cautio de non amplius turbando ®.

HMcrens poaxkeds Joxasamd HAJAHYHOCTH CBOGTO CEPBATYTHAr0 IpaBa H Ha-
pymerie ero orBhBTumKOM®.

II. Actio negatoria®. Ecam xro-im6o mempaBoMbpEO nprcsomBaers ce6hb
CePBATYTH, TO COOGCTBEHHHE Belld MOXETh NPeAbABHTH a. negatoria, YTOOH AO-
GHTBCA OpH3HAHIA C60000bt Cé0eti Gewyu oms cepeumyma. My y&e BMban cay-
valt sambruTe (Bmme § 13, II), 4To 3TOTH HCK®B, XOTA H XaeTCA 0O IOBOXY
CePBHTYTBA4TO HpaBa, CIYEHTH IIA 3aMHTH npasa cobcmeerwnocmu'®. Pascma-
TPHBAEMB XK@ MH ero Bb CBA3d Cb a. confessoria BB BEXY CXOACTBA MEXXy HOp-
MaMH, PeryldpYiOmHEMH 3TH JBa HCKa.

Hemyoms mo a. negatoria ABIseTcA COGCTBEHHHED BEUlH, 1O OTHOMEHIIO
Eb Koropo#t otBbTuEKS mpHECBOEBaETH ce6E cepBHTYTD !', a TakEe cynepdumiapm,
aM¢HATEBTa, 3aJOrONpEHAMATENb dTOR Bemum !

" Omenmmuuxoms SBIZeTCA BCAKiH, KTO CIOBOMB HAH XIEAOMD BHPAKAETH
OpATA3aHIe HA CEPBHTYTH HAa BEmb HCTHA 3.

Ilmavto ucka ABaserca npHsHaHie CBO6OJ[H BemH OTb CepBHTYTa, BO3MB-
menie YOHNTEOBB, OpoHCmEXmHX® OTh xbH#creill orpbrumea !t, m oGesmedenie oTH
Xamrb#imuxs mapymenift (cautio de non amplius turbando) 5.

Coopers Bompoch 06 onus probandi mpe sToM® HCEB: J0a%eHD JH HCTENT
IOMHMO XOK&3aTelbCTBA CBOEro MpaBa COGCTBEHHOCTH AOKa3WBATh H cBOGOXY aTol
COGCTBEHHOCTH OTH COPBHTYTA, T.-€. HOCYMECTBOBaHie CEPBHTYTHAro mpasa oTBBT-
unka? [ocnoxcreyiomee Mrbrie Tpe6yeTs OTH HCTIA TOALEO JOKa3aTelAbCTBa IPaBa
COGCTBEHHOCTH H NPEAOCTaBIAETb OTBBTUHKY XOKA3HBATH CYIIECTBOBaHiC CEpBH-

1L lg4D 43, 25. Cp. L. 1 pr. D. 7, 6. Windscheid § 217 np. 6. Dernburg I
g%g np. ?0 nmenlanoncuon BxaxBasnB cx. Windscherd § 217 np. 7. Dernburg 1
op.
8L.5§50D.7,8.

s L. 10§lD 8 5. Cp. o servitus oneris ferendi L. 6 § 3 D. 8, 5. O ficti pos-
sessores c¥. L. 6 D. 7, 6.

7L.5§3D 7 6. L.4§2L.6§6D.8,5)L.5C. 3, 34.

8$L.7D.85.L.5§6(7)D.7,6.

? 0 $opuyraxns xb mexa cx. Lenel L. c. Dernburg § 256 np 4.

10 L. 2 pr. D. 8, 5... negatoria domino qui negat..
§ 256 n L.85 pr. D. 7, 6. 061 mckaxs COCOGCTBOHHHEOBD ox. L.6§ 4 D. 8, 6. Derndurg 1

np.

g 1 § 256 mp. 9.

8L, 14 pr. D. 8, 5. Windochcad§189 mp. 9. Dernburg § 256 mp

1;L 14 pr. D. 8,5. L. 4§2D. 8, 5. Dernlmrgl§256np. 18. Wmdscheld§|98
mp. 2—

8L 12 D.8, 5



TyTa. 910 pbmenie mamborbe mbaecooGpasmo, T. K. 10Ka3aTh HECYMECTBOBAHIG
CEpBHTYTa, GOJbIIEI0 YACTHI0, NMPAKTHYACKH 3ATPYAHHTEJBHO 1%,

III. Ilocceccopran 3awuma cepsumymoss. Baaxbmie n’hxo'ropuxn cepsu-
TYTaMA N0Jb3YeTCA 10CCeccopHod sammToif, T.-6. 3aMHMMAETCs, Kakb TaKoBoe,
HE3aBHCHMO OTBH BOTMpoCca O npaBB Ha cepBHTYTH JHNA, BIaxbiomaro cepBATYTOMD.
IMocceccopHnA CpPeACTBa Pa3AHYHH AIA PA3HEIXb CEPBHTYTOBD.

a) Braxbuie y3ygpyxmoms, a Takike npaBOMB B& emphyteusis u superﬁ-
ctes (cM. §§ 37—39) sampEmaercd HHTEPAWKTAMH, COSAAHHHMH IO AHAJNOTIH CBb
ThME WHTEDAHKTaMH, KOTODHMH 3amAmaeTca Braibmie Bemamm, T.-e. interd. uti
possidetis utile ” m interd. unde vi utile 8,

b) Baaxbrie dopoalonbmu cepeumymamy 3amMHAMAeTC I0CPEICTBOMD mterd
de itinere actuque privato. YCIOBiAMR 9TOTO HHTEPIMETa ABNANTCA: NOAB30Ba-
Hie joporo#t B Teuenie, no xpaiimed mbpb, Tpmamatm amedt mocxbpmaro roxa
nec vi nec clam nec precario ab adversario!®, m mpoTecTs OpoTHBB XaabHbit-
maro moab30BaHiA CA0BOMB maH XBioMt co cropomsl orebrumea **. Bompoch o
npasB Ha moap3oBamie xoporoil me Bo30Oymmaerca .

¢) Baaxbuie cepsumymoms eodonposoda Sammmaerca nyTems interd. de
aqua cottidiana et aestiva. YcaoBieMb CIYEHTH XOTA-GH OXHOKPATHOE HOJIB30-
BaHie BOJOIPOBOXOMB BB TedeHie mocabpmaro roga *? nec vi nec clam nec pre-
cario ab adversario, npa ToMb bona fide **. Ilogo6EnME XKe 06pa3oMb 3amu-
maerca BlaxbHie cepBETYTOMB wepnania 6odsi—interd. de fonte **. Interdictum
de rivis o6esmeunBaeTh NPH MOJOOHBIXB YCIOBIAXD BO3MOKHOCTH Oesnmpensr-
CTBEHHAI'0 PEMOHMA BOXOUPOBOAS %5,

d) Ecam wepe3b uy#o#t y4acTOK® NPOJOEEHA KA00KA IAA CTOKA HEYHCTOTS,
TO €0 MOXKHO 0e3mpenATCTBEHHO YHCTHTb H DPEMOHTHDPOBATH, Jake 6CIH IOJb30-
Banie caMo#f kmoako#t cosepmanoce vi clam precario—interdictum de cloacis.
OTta yerymka ¢QaxTHYeckoMy BiaxBabny cibiama BB BHAY TOTO, 9TO OYHCTES
KIOaKh HEO0XOJMMa BB HHTEpecax’® 06maro Gaara 16,

ICxaBa V. 9upuTeB3ACH T cynepq)ﬁn;iﬁ.
§ 37. O6wia 3ambyania.

I. OM¢urensucs B cymepdEnift mpeicTaBIAIOTH BEMHHA IPaBa NOJH3OBAHIA
qyxoil 3emaedt mam spamieMb. BT aTOMD OHH CXOAHH Cb CEPBHTYTaMH, KOTOpHIE
TakRe ABIANTCA NPABAMH NOAb30BaHiA uyxo#t Bempio. Ho cymecrsegroe pas-

16 Hcrounukm: L. 5§r D.7,6.L.8§3D.8,5. L 15 D. 39, 1. Hszoxenie xomn-
TpoBepen: Dernburg 1 § 256 in f. Windscheid 198 mp. 15—16.

17 L. 4 D. 43, 17. Fr. Vat. 90. Lenel, e f §245, 3.— IIpr superficies xaerca
oco6uﬁ interd. de superﬁclebus, ‘Bnoxn’ amayormummi cn interd. uti possidetis L. 1 pr. § 2

. 43, 18.
8L 1 5L3§13D43,16FrVat91 Lenel § 245, 3.
WL 1§2D. 43!
201.3§3.5D 43 19.
L1 2D43
"L 1pr.§3 42229—36D4320L6D eod.
”ngo 19 D. 43, 20.
2t Dig. 43, 22.
28 Dig. 43, 21.
®L.1§7D. 43 23
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Auuie Meucdy cepsumymaMu u IMUMU 6UOAMU NPABE HA UYNCYIO 6EUD €0-
CTOHTh Bb TOMB, YTO CEPBHTYTH BECbMa OTpaHHYeNH HIH 00 006beMy BIACTH
(mpeziaibHHE CEpBHTYTH), HAH DO CBOeH# IPOXOLEHTEILHOCTH H JIHYHOMY Xapak-
TEpy (4MYHHE CEepPBHTYTH), H 9TO N0 CPaBHEHI0 Cb MPABOMB COOCTBEHHOCTH Ha
Bemb OHH HMBIOTH BTOpOCTENEHHOe 3Ha4eHie; HanmpoTEBb, emphyteusis B super-
ficies—mpaBa ¢b INHPOKEM® COJAEpKaHIeMb, KOTODHJ NEpPexXoiATh Kb HaCIXBXHHE-
KaMbh H OTYyZjJaeMH. Bb BH1y 2TOro mpaBo COOGCTBEHBOCTH Ha Bemlp, NOAJEXA-
MY} 3THMB IpPaBaMb NOAb30BaHiA, NOJYyYaeTh BTOpPOCTeNeHHAoe 3HadeHnie. IIpasa
cyneppnuiapa H 3MQHTEBTH TaKb WIHPOKH, YTO IOYTH BNOJHD 3aCI0HANTDH COGOD
opaBo coGersensocrn. Thub He Mewbe cobecmeewnocms He BHTBCHAeTCA BnoAHD
n 3THMH npaBaMum '; OHa cOXpaHseTh 3HaUeHie y&e IOTOMY, YTO IO YHAYTOKE-
nin emphyteusis u superficies gewd ne cmanosumca 6e3ro3ninoY: mpaBo coG-
CTBEHHOCTH Ha Hee OXHBaeTh BO BceMb oObemb (Bmme § 1, III).

Il. Kak®s emphyteusis, Taxp u superficies BO3HEKIH. MePBOHAYAJbHO IO
OTHOMICHII0 Kb 3eMAAMB TOCYIapCTBAa, TOPOJCKHXDH OOmEHD H XpaMoBb *. Uro6n
H3BleYb H3B ITHX'D 3eMeJb HAamOOAbUIYI0 BHrOAY, HXD CIaBAXH Aad 3eMiexbxia
HIH NOXb BHCTPO#KY BB A0JrocpouHyw apenpy. Takad joarocpouyHad apeHIa
3iaHia Ha uyxoff 3emal masmBajdach superficies .

3deMas, OTIaHHAA BB AOATOCPOYHYI0 apeHIy HASHBAJIACH Bh KIACCHICCEYIO
anoxy ager vectigalis, ager in perpetuum locatus?; Bb mocrb-rraccaueckywo
80Xy noABmiIcA HOBHE BEXb—emphvteusis®. Cb TevemieMb BpeMeHH NpaBa CY-
neprniapa m ZOJArOCPOYHAr0 apCHAATOPAa 3eMIAH OODATHIHCH Bb BENHKA NpPaBa,
TAKb Kakbh OPETOPh CTalh XaBATh ITHMD JHOAMD BEMHHE HCKHE AJd SalHTH HXB
NMOABb30BAHIA IOMAMH HIH 3eMIel. YEe BB KJIACCHYECKY 3m0Xy superficies m
jus in agre vectigali craam mpEMBEATECA M Kb YaCTHHIMB 3eMaAAMD. HOcTHHiams
cIHIb Bb OIHHBD HHCTATYTH emhyteusis m ager vectigalis ®. TaxEmb 06pasoms,
Bb 0CTRAHIaHOBOMD npaBb Mu mybemd XBa BHAQ BeHHXD NPaBb N0Jb30BAHIA
yyxoff Bemb0 Cb OUEHb IIHPOKHUMD COAOpHKAHIOMDB: superficies B emphyteusis.

§ 38. Imduressucn.

I. Emphyteuta umbers mpaBo AOArOCpPOYHArO MOJB30BAHIA YYEEMD 3CMENL-
HHIMD YY4CTKOMD, H IPH 3TOMB HE NMOCTABIEHD Bb TaKid Y3Kid IDaHHLNH, KaEb
y3YppYKTYaph; OHBL MOKETh H3MBHATL X4pakKTepd YYacTka, HO He JOJKEHD ero
yXyAmaTh; OHBb BooOme 0043aHb NOANEPKHBATH YYACTOKDL Bb XOPOMEMB COCTOH-

—_— .

1 HceTovHAKH WPAMO TOBOPATH, 49TO HH 3aMPmTesTa, HH cymepduniaps coGCTBeHMARAME
semn me gsaApres. L. 1 C. 4,66.L.1§1D.6,3.L.3§4D 27,9. L. 71 § 5. 6 D.
30 L.8 § 4 D. eod. L. 19 pr. D. 39, 2. L. 2 D. 43, 18. L. 49 D. 50, 16. L. 1v D. 1y,
2. Cp. L. 1 pr. D. 13, 3.—O cpexnesbkoBoMs pasgbienin dominium directum u dominium
utile cu. Windcheid, § 169a np. 9. Dernburg I § 258 mp. 14.

2 O6b mcropiu ager vectigalis m emphyteusis cp. Beaudousn, les grands domaines dans
I’empire romain. 1899 r., crp. 238 cxx. Xeocmoes, op. cit. § 71; § 102, 1I. Cp. Mitteis Zur
Geschichte der Erbpacht im Altertum (1901).—Seeck Zeitschr. f. Social und Wirtschaftsge-
schichte T. VI.-—Leonhard B» Pauly - Wissowa, Realencyclopaedie (1905).

8 L. 32 D. 18, 1 Front de aq. 2, 118. Aedificium Puteolanum (Bruns, Fontes crp. 303).
Aedificium post columnam divi Marci (Bruns, ibid.).

tL.1D. 6, 8. Gai 3, 145. Hyginus p. 116. Sic. Flaccus 162, 20.

5L.3§4D.27,9. 3ToTs BAXD apeHiH BOBSEEKD CTHOCHTEAhHO €@ HERYILTEPOBAH-
HUXD 3eMelb, OTKY1a M Ha3Banie ero.

8 Rubr. Dig. 6, 3. L. 15 § 1 D. 2, 8 (aurepnox.). Dernburg I § 258 np. 11.
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mim !. Ilaoxmr onb mpio6pbracTd BL cobcTBENHOCTE Cb MOMEHTa separatio?. Ero
opaBo nepexopETh no HacyBacTBy ®. OH®B MOXeETh TaK®e OTYYEIATL ero inter
vivos H mortis causa !, o6peMeHATs CEPBHTYTAMHE ° H 3aKJaAKBaTh %. Ho ero mpago
Ha omuydcoenie orpaHEYeso cabyylomuMm ycaoBiaMu: 9MmdBTeBTa 00A3aHD H3-
pbmare co6cTBennnka 0 cBoeMb HaMbpeHiHm oruyAuTh ydYacTokb # nocabpmifl BB
TedeHie ABYXDb MBcAmeBbh MOXETH BOCHOJL30BATHCA HPABOMB IPEHEMYIIECTBERHOR
noKynkH. Boo6me, npr BCAROMB OTYYEJIEHIH COOCTBEHHHED MOXKETH B3HCKATh BB
CBOI0 MOAB3y Cb SMpuTeBTH 2 %, noxynHo#t naare mam mwhum amduTessuca 7.
OmdnTesTa 00A3aHD YNJIa4ABATH COGCTBERHHKY YCTaHOBIEHRYIO nAamy, YHHUID
(canon, pensio, vectigal)® m HeceTh NOCyZAapCTBEHHYX 3eMelbHY0 nmogats ®. Hb-
KoTOphie m3cabroBarenn (HampumBpb, Bmmamefizb) '° He CYETANTH 3TO BO3HA-
TPakjeHie CYMOCTBeHHNMb UPH3HAKOMD HACTETYTa !'. Ecim sM{mTeBTa HE BHECH
IJIaTH Bb Tedyerie Tpexdb AbTe (a mpu apernB mepkoBHHXD 3eMelb — IBYXB) !’,
TO OHDb JMIIAETCHA CBOEro mpasa 'S.

II. 3awsuwsaems csoe mpaso aMQPHTEBTa BEMHHME HCKAMH, AHAJOTAYHHIMA
cb uckaMu co6cTBeHHmKa (utilis rei petitio ', utilis confessoria!* m utilis ne-
gatoria actio '®). Kpomb Toro, omv mMbers juris quasi possessio u 1a4 ea 3a-
WHATH HHTEPAHKTH, QHAJOTHYHHE CBb int. unde vi ® uti possidetis 7 (aBroro-
pue, Hanp. Jepu6yprs, MPE3HAIOTH 33 HAMD XaXKe WPHIAYECKOS BIaxBHie Bempbio) 13,

III. Emphyteusis mpaybuuMa TOABKO Kb HEOSUNCUMOCMAMS W IPH TOMB
ODPEeHMYMEeCTBEeHHO Kb CEJbCKAMD YIacTKaMb. Ycmawosafemca emphyteusis no
002060py MexAy COOCTBEHHHKOMB 3emad H dM¢uTeBTOH; TPaiHIiH, TOBEAEMOMY,
ge Tpeb6oBatock '*. O npupoah asToro AoroBopa IOPHCTH JOAr0 CHOPHIH: OLHH
CYHTAJIH ero XOroBOpOMB HallMa W HAXOJHIH BO3MOJKHHIMB NDH3HATH 33 9Mpu-
TeBTO# mpaBo Ha COaBKY apeHEHOH miaTe Bb cayyaB yMeHbImIeHid yYacTka mid
NOJHAro Heypoxas, Kakad ObL1a YCTaHOBJEHA BOOOIe L1A apeHIATOPOBb; Apyrie
BAxbau BB, 9TOMB AOroBopl Kymiw-mpoiamEy H COOTBBTCTBEHHO CBb 3THMB Bech
PHCED BO3Jaradd Ha SMQHTEBTY, Kakb Ha mnokymarexs ®°. Humepatopb 3eHoHB -
- pbmBab cnops BB ToMb cMbicaB, urto sibes wBTL HE apeHpn, HH Kynud, a
amberca ocobmE xoroBopw: comtractus emphyteuticarius; BOIPOCH 0 BO3MOKHOCTH
Tpe6oBaTh MOHH:KEHiA NIATH OHIB OpH dTOMD pBIIeH® He B MOAB3y dMOHTEBTH .

1 Nov. 7c3§2 Nov 120 ¢. 8.

2L.25§10D, 22 1.

3 3J.3,24.LlprD63

1§3J.8,24. L. 1 pr. D. 6, 3. L. 71 § 6 D. 30.

8 L.1pr. D. 7, 4. Windscheid § 219 mp. 8.

‘L.16§2D. , 7.

7L.3 0. 4, 66.

$§3J.3,24. L. 1 pr. L. 2D. 6, 3. L.2 1C.4,66.L. 3§ 3 C. eod. O kon-

crpyruin cu. Windscheid § 220 mp. 3. Dcmburg, 259 mp. 16.
* L. 2C. 4. 66.
10 Windscherd § 220 np. 3.
11 Niporess aroro cM. Wendt Pand. § 156, 2.
12 Nov. 7c.3§zNov 120 c. 8
18 L. 2 C. 4, 66. Takoe xe snadenie wmbers 3-xv xbrrill BeBanOCH rocyxapers. noxareH.
“L.1§1 D 6, 3.
18 L. 16 D. 8, 1.
16 A, publicinna in rem utilis, L. 12 § 2 D. 6, 2.
nL 15§1D 28

18 Deynburg 1 § 260 mp. 9. Cp. sume § 36, I,
19 Windschetd 221 mp. 3. Wendt § 156, 3. Hnawe Dernburg I § 260 mp. 5.
2 Gai 3, 145. § 4D. 19, 2. Dernburg [ § 258 mp. 9.

nL 1C. 4, 66. (a 476—484). § 3 J. 3, 24.
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Bosmosno Takke mpioSpberu aM(puTeB3uCH 10 dasnocmu . Yike FCTAHOBIEHHAA
emphvteusis Takke MoxeTh GuTb npiodpbrena no xasuocru. Ilepedawu es inter
vivos H3b PYKb Bb PYKH COBEpINaJach HOCpeicTBOMB traditio 2.

IV. IIpexpawjaemca »M¢pHTEB3HCH, NOMHMO OGWHEXDB CHOCOGOBD IPEKpa-
OeHiA BEmHLIXH NPaBb, eile Bb CABIYIOMHXD CIyuadaxb:

1) Koria co6cTBeHHOCT H 3M(HTEB3HCH COEAHHATCA Bb OXHOM® Junmb.

2) Ecam am¢pHTeBTA OTKameTcd OTb CBOEro IpaBa B COGCTBOHHHED IPHMETH
aT0Tb 0TKa3b. OxHocTOopoHHilf 0TKa3h oTH npaBa - derelictio—exsa am EMbasb
caay: Ha 3MpuETeBTE Jeikasa 00:13aHHOCTh NJATATL IOAATH Cb YYACTER; & TaKb
KaKb DOJATH Bb NPOBHHNIAXD OHJH OYEHb TAXEAH, TO IMQHTEB3HCH A3BAIDb
YaCTO MaJ0 BHFOAH; IO3TOMY C00Ja3Hb OTKA3aThCA OTH aMpureB3nca OHAD Be-
JBKDb, H DEMCKOe NDABHTEAbCTBO €XBa JH OrHOCHIOCH GJAroCKIOHHO Kb OXHO-
CTOPOHHEMY OTKA3y, KOTOpHHE MOrb NPHBECTH Kb 3anycrbuilo 3eMaH, ¢b KOTOpOH
NIaTAAACh MOJATH 3%,

3) OudureBTa JAHMMAETCA CBOEro lpaBa 63 Haxaszaxie: a) Bb cayuab yxyx-
meHi# EMDB yyactka **; L) Bb cayual HeB3Hoca BB Teuemie Tpexb IxbTh (a mpm
aMpurTeB3HCE HAa NEPKOBHLIA 3eMJIH—ABYXb I5Th) KaHOHA BAH TOCYAAPCTBEHHHXD
noxatett *%; c) Bb cayuaB oruyxpenia oMomreBTOH cBoero mpaBa 6e3b coOaI0-
I6HiA YKa3aHHHXDb BHme 00s3aHHOCTel 37,

. § 39. Cynepdpmuin.

I. Hear3a mMBTs nmpaBa cOOCTBEHHOCTH Ha CTpoeHie, e HMBaA mpaBa coG-
CTBEHHOCTH HA 3eMJI0, Ha KoTopoff OHO CTOHTB: AOMB, MO PHMCKOMY Bo33pBHilo,
eCTh COCTaBHAfA YacTh MOYBH; OHL He MOXeTb ONTL 00BEKTOMB CAMOCTOATENB-
HHIXD NpaBb H NPHHAJJEKHTD COGCTBEHREKY 3eMIm—(superficies solo cedit). Ho
PHMCKOE IPaBO 3HAETH TAKOE GEULHOE MPABO NOABIVEANIA UYINCOU 3eMaeth, KO-
mopoe 0aems B603MONCHOCD HACATLOCMEERHO 06radamd HA UYHCOT 3eMAT
adaniems ' u mepedagamv 3mo obaadanie OPYIUMS AUUAMS.

HacabaeTBeHHOe H OTYYkJIaeMOe IPaBO MOAb30BaHiA 3AaHieMB, HOCTPOEH-
HHMD Ha 9y&o0# 3eMmrB, moayumsmee BemHEYK 3amHTy, Ha3mBaercda superficies.

II. Cyneppunmiapp BMBeTh lIHDPOKOE MPAGO N04b306aMIA 30aHiEM3; OHD
MOXeTb Jaxke pa3pymaTs ero?. OHDb IEpPeHOCHTH CBOe IPaBO Ha HacABAHHEOBD °,
MOXETh ero OTYy:&AaTh mortis causa® u inter vivos® m 3akraxmBaTh ¢. OFB

2 Dernburg 1 § 260 np. 6 Windscheid § 221 mp. 6. Cp. Wendt § 156, 3.
38 Windschesd § 221 np. 11. Nunase Wendt § 156, 3.
¥ Cu. Arnold, Kultur und Recht d. Romer, crp. 210. Windscheid § 222 up. 3.
Huave Dernburg 1 § 260 op. 25.
B Nov. 120 c. 8 Windscheid § 222 np. 6. Dernburg 1 260 np. 16.
¥ L.3C. 4, 66. Nov. 7c. 3 § 2. Nov. 120 ¢. 8 Cn. Bume.
7L, 3i. f. C. 4, 66.

! Ham wactsio sparia L. 3 § 7 D. 43, 17. Cynepduniif BosMoxenD Kakh 0THOCHTEAbHO
CYmECTBYOMAr0 yXe 8XaHif, TAKB H OTHOCHTEALHO TAKOr0, KOTOpoe eie XOIXBO GHTL BH-
crpoeno. llo gemeines Recht cymepdunifi BOSMOXEHD He TONLKO OTHOCHTOXbHO SAamiH, HO ®
OTHOCHT@XILHO APYrHXH O6HLEKTOBBH, CBA3AHHWXD Cb 8eMielf, (1epeBba, xexbsans xopors). Dern-
burg 1 § 259 mp. 5 u 6. Windscheid § 223 np. 19—20.

Marepiaan, ocraBmiecd no paspymeHiE, OCTANTCA BB COGCTBEHHOCTA cynepdHmiapa.
Dernburg 1 § 259 np. 15.

$L.10 D. 1o, 2.

fL.1§7D. 43, 18.

SL.12§3D.6, 2.

sL.16§2D. 13,7
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* MOZEETb 00peMEeHATh YYaCTOKD CEPBHTYTaMH, KOTOPHE COXPaHAKTDH CHAY Bb IpoO-
AOJdXEeHie CymecTBOBaHIA caMoro cymepgamiapraro mpasa ’.

III. Jas 3awumdt cBoero mpasa OFB HOJb3YeTCA BENMHHMH HCKaMHA, IO-
#200HKME ECEaMb coOcTBeHEHEKa %, EpoMb Toro, omb» mubers juris quasi pos-
sessi0 H HHTEpPAHKTH, N0 aHaJorim ¢b interdicta uti possidetis® m unde vi?o.

IV. Cn zpyro#t cropoEH, OHBD 00A3aHs HeCTH BCB pacxoiH mO coxepxa-
Hil0 BemH '' @ BHOCHTb apEHAHYI IAATY COGCTBEHHHKY (solarium, pensio) **. Ho
OpE OTYYXAEHIA NpaBa OHb HE CBA3AHD OCA3aHHOCTAMH, JIeXAMHME Ha 3MPH-
TeBTh.

V. Yemanaeausaemcea superficies no gorosopy '*, sasbmanmiio u aaBEOCTH 4.
Ilepedaemcs yxe cymecrsyiomas superficies mocpexcTBoN® traditio 1°.

VI. Ynuuwmoocaemca superficies Takp ®e, kakb emphyteusis; B0 3xBes
HbTH NOTEepH npaBa Bb HaKasamie '; eciE 3jaHie pas3pymeHo, TO 3a cymepdH-
OjapoMDb MOXeTh OCTaThCA NPaBO BO3BECTE HOBO@ 3XaHie: 9TO 3aBHCHTH OTH CO-
JepEaHid aKTa, KOTODHMD OHI0 YCTaHOBIEHO cynepdmmiapsHoe mpaso !’.

.

7L. 1§ 6 D. 43, 18. llpio6pbrenie cepsaryrors: L. 1 § 9 D. 43, 18.

8 L. 1 pr. D. 43, 18. O causae coguitio cu. Dernburg 1 § 258 mp. 4. Rei vind. uti-
lis L. 73§ 1 L. 75 D. 6, 1; a. confessoria utilis: L. 1 § 6 D. 43, 18; public. in rem utilis
L. 12 § 3 D. 6, 2; exceptio mporaps rei vind. co6crsennaka: L, 1 § 4 I). 43, 18,

9 Interd. de superficiebus. L. 1 pr. § 2 D. 43, 18.

10 L. 1§ 5 D. 43, 16. Dernburg 1 § 259 mp. 12 npauamaers ® 3xbch Biaxbuie Bembw,

a ©e npaBoMb. Cp. Bume § 36, III, a.

11 Nozatu: Dernburg I § 259 mp. 17. Windscheid § 223 up. 10.

B Windscheid § 223 np. 11. Taks . Wendt § 157 np. 2. Hpormss storo Girard,
ctp. 382 mp. 6 ma ocmosamim L. 74 D, 6, 1. L., 2 D. 483, 18. Aedif. Puteolanum y Bruns,
Fontes cr%., 303. Cp. Dernburg 1 § 259 mp. 2. ’

8 18 Windscheid § 223 mp. 12. Girard crp. 382 mp. 5. Cp. oxmaxo Dernburg I § 259
up. 8.

W Dernburg 1 § 259 np. 10. Windschesd § 223 np. 14.

18 L.1§7D. 43, 18. Jerars, aasnocrs: Dernburg 1 § 259 np. 11.
16 Windscheid § 223 mp. 17.

11 Windscheid § 223 np. 18. Dernburg I § 259 np. 19.
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3axorosoe mnpaso.

Taasa 1. CymecrBo, 00BLeKTb, BOSHHKIOBeHie, 3aJ10roBOro
npasa.

§ 40. O6wee onpeabnenie *). Uctopuyeckia 3ambyania.

I. Orpomnoe 3HaueHie Bb HapoOAHOMD X03aAlcTBB, 0CO6EHHO BB BMOXY Xe-
HeXHaro xo3aficrBa, mrpaeTs KpeiuTh. Ilofb STHMD HMEHEMD BB HOAUMUYECKOL
sxonomiu pasymberca Taxoro pojza OTHOmeEHie MexAy HBCEOJbKAMH YYaCTHH-
KaM# 060poTa, Bb CHIy KOTOpar0 OXHWHD H3b HHXB HAa OCHOBAHIA MpOM3BEXER-
Haro yxe Cb €ro CTOPOHH MNpefoCTaBIeHiA (mepeXads HMYmECTBa, NpeJoCTaBle-
Hid yeayrs) MOXeTh Tpe60BaTh OTH XPYroro 3KBHBaJEHTA, 000CHOBAHHATO 3THMD
IPeAoCTaBICHIeMD .

Pa3imyaeTca JXBa BHJa KDEAHTa, CMOTPA IO TOMY, KaKHMH CDEACTBaMH
KpepaTh o6e3neyHBaeTcA: KpeauTh JwuEndi ® peaabnnli. Kaxias kpegernas
cabara o6ycaosiena xosbpieMs kpepmTyiomaro JENa Kb KPEAHTYeMOMY; OTCIOXa
H UDOHCXOAHTH CaMoe HasBaHie Kpepmra. Kpemmrywomiif poaxerms 6wTe ypbpers
Bb TOMB, YTO OHb HONYYHTH OXHIAEMHIE SEBHBAJEHTH OTDH JHOA, KOTODOMY OHB
0Ka3aXh KpelHTh. OTa YBBDEHHOCTh HHOrZa EODEHBTCA BB A0Bbpim Kb JHYHOCTH
KPOAHTYeMaro: KPejHTh OKa3HBAETCA JTOMY JHIY BO BHEMAHIe Kb ero ofmeMy
xo3aficTBeHHOMY mOXOXeHil0; rapaHTiefl BB 8TOMB ciy9ad CIyEHTH BCe HMYme-
CTBO JOXEHHEA BB TOMB 06beMb, kako#t omo Oyzers mMBTh Kb MOMEHTY peaam-
sanim kpeguTHO# cabBakE. Takoro poxa EKDEIETH HAHBAETCA AUNHOIME Kpedu-
moms. Cb 10puduveckosr Touxm 3pbuia, raasmof ¢opmoit awumaro KpefdTa cay-
EHTD yCTaHOBIeHie o0d3areancrBennaro orHomenia. He Bchub o6asareancrBaMb
orpbuaers, KOHEYHO, JaHHOe BHIIE 3KOHOMAYecKOoe ompeiblesie KpexdTa; moxb
8T0 ompexbaenie, CTporo rosopsA, HOAXOAATH TOABKO TaEb Ha3HBAGMHA EPeXHT-
A cxbaxn ®. Ho »p Gorbe mmpokoMb cMmCIB cAoBa MOXHO CEasaTbh, YTO Bb

L

*) By orzbxs o sazoroBows mpaB BHeceHH xnmb HeGOJIbMIA POXAKMIOHMHA BSMBHeHis,
XOTA PELAKTOpPD: BTOro H3XaHiA He pasxbiasers Baraaza upod. B. M. XpocroBa na ofasareis-
creennufl xapaxreps saxora. Ho BHOCETH IPERIAUIAYHHNS WSMBHEHIA BH HBXOKEHIH He BXOXEIO
BB 88189y pexakropa [mpEM. A. Bopmca].

i Philsppovich, Grundriss der Politischen Oekonomie. 3 usx. 1889 r., 7. I, ctp. 243.

2 Cu. Jepnbyprs, OGasarexscrs. mpaso § 1 mp. 10.
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Ka#xI0MDb 0043aTenncTBh, Jake He OCHOBAHHOMD H& A0TOBOPE, 3aRa0vYaeTCd sXe-
MEeHTH KpeanToBaHif. ,06g3ateabctBo EMberh Bb BEAY Oyaymee. 3aBch Beerxa
4YTO-JHG0 OKHAAETCA, NPH YeMb HeH3BbeTHO, coBepmETCA A OoHO Ham wETH. Bo
9ToMD cMHCAB Kamaoe 0043aTeJbCTBO 3aCTaBIAETH HACH, HHOTXA JaXe HPOTHBD
cBoell Boam, KEpeldTOBAaTBH, T.-¢. BBpHTL BB Oylymee HCNOJHEHie H OXHXATH 6ro.
ItaMb B o6bAcCHAeTcA o0mi# BehMBb, Jame HEJOrOBODHHMB, 00438TeXbCTBAMD
‘TEeDMHEDB: ,KDelHTOpPB*, ,BBpHTENR“ 2.

Jlaunni#t KpeaHTh He BCerza AOCTATOYHO HAAEXEEHb. JOAXBHED 1m0 06438~
TeJbCTBY MOXKETHh He ONDABAATL OKA3aHHArO eMy JXoBBpis m He TOABEO HE MC-
TOJHATh OEHJAEMAro oTb Hero xb#creid, HO W JHMHATE KPEIHTOPS BO3IMOKHOCTH
B3HICKATb Cb HEr0 YOHTEM OTH HEHCIOJHEHisA, €CAH OHb PACTPATHTHL KO XHN
BSHCKaHIA BCe CBO8 HMYmeCTBO. I[09TOMY EpefWTODH 4YaCTO HYEAAIOTCA Bh JpY-
TAXb TApaHTiAXh ORKABHBAEGMATO KpeAHTa, HOMEMO JmuHOf OTBBTCTBEHHOCTH
zonxnnka. Taxo#f rapanriel MOEeTH CIYRHTD ROPYNUMEACMEO, KOTOPOE 00-
CTOHTL Bh TOMB, YTO Ha DALY Cb TIABHHMD JONKHAKOMD XHYHYI OTBBTCTBOE-
BOCTb 3a €r0 XOITb NPHAEMaETh Ha ce6A eme Apyroe JENO—IOpYYHTedA:. Bs
BTOMB cayYah Kb OJHOMY JHYHOMY 0643aTEAbCTBY NPHCOGAHHAETCA Apyroe, mo-
ao6roe eMy. OzmEp A0arb o6esueumBaeTcA OTBBTCTBOHHOCTRIO 3a HEr0 XBYX®
annb. Y Pumaans ara dopMa oGesnmeuenid KpepnTa Onaa HamoGaeHHOH .

OxHAKO, PAIOMB Ch IOPYYHTEABCTBOMB Y&e Y PaMasnt nodsadercd, a Bh
COBpeMOHHOMB 00opoTh 3amHMaeTh mepeeHcTBYlomee MBcro apyras ¢opma oGes-
nevYenia: Takh Ha3HB. peaavnviti xpedums. OHD COCTORTH BB TOMB, YTO AL
o6e3neuenis HCOOAHEHIA JoAra H3b mMymecrBa H3BBcTHaro amma BHAbagercs
kaxo#t-ar60 onpexbaennn#t 06beETH. ITOTH 00HEETH AONKGHD A0CTABHTH YAOBIE-
TBODeHie KpejiHTopy BB cayyab, ecam oxasaEEOe NOMEBHKY JxoBbpie me ompas-
Jaered H de nmocabayers To abi#icreie, KoTopoe 0643aEb GHAD MPOASBECTH XOAX-
HEKB. OGesmeuenie, jocTaBifeMOe pealbHHMD KDERHTOMB, CPABHHTEABHO CBb
JHYHHMD, COCTOHTH Bb caibaywomems. Bo-nepBHXb, KPEAHTOPD MOXKOTH OGPATHTDL
Ha CBOE YAOBIETBOpEHie 00BEKTH, 00esmeymBaBmiil p0ars, fake BB TOMD caydab,
€ecam 3TOTh 00BEKTH ke OYIeTh omuyoscdens ROJKHEKOMD. Bo-BTOpHXD, ecan
00beKTD, o6e3neumBaomifi X0Ars, Bh MOMEHTh B3HCKAHIA eme HE OTYYEACHD
JOMKHHEOMD H HAaXOXHTCA Bb ero mMymecrsb, To OB onaTh TakE oOpamaeTca
NpeUMyuLecmeento Ha YIOBIETBODEHie TOTO KpeidTOpa, TpeOoBanie KOTOpAro
o6esneueHo STHMB 00BeKTOMB. KpeAHTOpH, oOxa3aBmie ROJKHEKY JHYHHE Kpe-
JAMTB, NOAYYalOTh YAOBIETBOPEHi® H3H 9TOr0 O00BEKTa JHMB Nocab yAOBAETBO-
penia TOro KpejHTOpa, 4be TpeGoBaHie GHAO 06e3NEYEHO HMD.

O6bexToMD, 0663NeYABAIMAMD YAOBIETBOPOHie Kaxoro-im6o TpeGoBamis,
Mokerb ObTh Ii06ad vacTh EMywmecrsa. L. 9 § 1 D. 20, 1 Gajus 9 ed. prov.
Quod emptionem venditionemque recipit, etiam pignerationem recipere potest
Jaa aroit mbam Moryrh cayxuTh Kak®h TBaecHHA BemH, TaKb H res incorpora-
les, manp., 00A3aTEABCTBEHHHSA NpaBa, CEPBHTYTH. J3A.L010M3 63 ULUPOKOMB
CMBICATY UMEHYEMCA MPABO HA UMYULELCMEEHHDIU 003exms, U33 KOMOPAro
MONCHO MOAYUUMD YO0BLEMBOPEHIE 63 CAYUATD HEUCNOAHEHIA (0A%CHAL0 Omoili-
cmein. Ho o 3ajorb, mmbiomeMsb CBOEMB NIpeiMeTOM® res incorporales, MH 6y-
AeMb roBoputs Bmocabucrsik (cM. ra. III Eumxe).

Bb oramuyie o1k STOr0 MAPOKAr0 NOHAMAHIA TEPMHHA 3aJ10Ta, 3G4010M3 63
MWCHOMS CMDBICAT CA064 HA3HBaeTcAd 3adorb, HMbiomi# cBoMMD HpeaMeTOMB

8 depu6yms, op. cit. § 1 np. 8.
4 Dernburg, Pfandrecht, t. 1, crp. 1--7.
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MWACCHYI0 6eusd. DTOTH 3aJ0rh Bb DPASBETOMB PHMCKOMB mpaBb daems xpe-
Jumopy 803MONCHOCMD 63 CAYUAT> HEUCHOANENIA OOANUCHUKOME 06A3aMenrd-
Cmea uUCMPetoeamd 3GA0NCEHHYI 6EULd U3B PYKS GCAKAW 64a0NAibYA €A,
npodams ee w GHPYNENNYI0 CYMMY obpamums wHa Yydosiemsopenie CE0€L0
mpebosanin 5.

Taro#t 3aXorr MOr> yCTaHABIHBATBCA TOAbBKO HA DALY Cb JHYHKWMB 00A-
8aTeJbCTBOMD IOAXKHAKA, HCIONHEHie KOTOparo OHb JOAKEeHD OHAD 06esmevn-
BaTh. 3aJ0rb— AXWECCOPHOE 'IPaBO, KOTOpPOe CYMECTBYeTh HO caMo xad cefd,
& Jad TOro, 4roOM 00e3meYHTh YXOBIETBOpEHI® KpeIATopa HO JHYHOMY 06sa3a-
TeabcTBy. IloaTOMY Badors, mo o6meMy OpAaBHAY, HE MOI'B G03HUKHYML, €CAH
33 HEMD He CTOANO Eakoe-anGo 0043aTeIbCTBO, OHD NPEXPAULAACA, €CIH ITO
0043aTeIbCTBO YHEITOXAJOCh. BB 3TOMB OTHOmEHIH PHMCKOe 3aJ0roBO€ NIpaBo
CXOAHO Cb TMOPYYATOABCTBOMB: HOJOGHO TOMY, Kakbh IOPYYHTOAb BB CHIY CBOEro
JAEYHAr0 00A3aTeancTBd OTBBuaeTh 3a HcmoJHEHie ZOJTa TIABHHMD JOJEHHKOMD,
TaKb H 3aJOXKeHHAA Bombp oTBbuaeTr 8a HCHONHEHie JHYHATO 0043aTElbCTBA
XonxuuroMs. Kpexuroph mo o643aTeancTBy, o6esmedeHHOMY 3ajJoroM’s, mMbers
XBa HCKa: OJHHDL HCEb—H3Db 00s3aTelbCTBa, 00@3MEYeHHAr0 3aJ0roMb,—EOTOpPHIH
OpexbABIAETCA AOJEHHEY IO TOMY 00A3aTeAbCTBY: APYroff HCKb—H3Db 3a10T0-
BOTO IpaBa — NPEXBABIAETCA Kb KamiAOMy Biagbabnmy 3agoxenHoil semu. Ecam
BHpYYeHHO# OTH IPOXAKHR 3aJ0XeHHOl BemY CYMMH He XBaTHATh HA NMOKpHITie
X0Jra, T0 Bb pacHOpAXEeRiH KpexHTOpa OCTaeTcs HCKD H3bL JHYHATO 004A3aTe]b-
¢TBa Kb AOMEHHKY. Cb HOMOMBIO BTOrO0 HCKA KDPEIHTODB MOKETH O6PATHThH B3hi-
CKanie Ha BCe HMYMOCTBO AOMKHHKA W TAKHMD LYTeMb XOOHTBCA YIJATH JO0Ira
Bb TOH yacTH, KOTOpaA He NOKpHTa npoxaxed saaora (L. 10 C, 4, 10; cu. § 45,
VI Hmxe). .

OxHako, 3Ty aKHEeCCODHOCTH 3aJ0TOBOrQ mpaBa He'cabayerv cumraTh He-
06xoxuMoft uepTol0 8a’dora N0 CYmeECTBY. J3a401060€ MPAGO MHICAUMO U 0e3s
axkyeccoprocmu, T.-e. OHO MOMETDH CYIEecTBOBaTh caMo mo ce6k, me mvba pa-
XOMB Cb c00010 JHyHaro 06A3aTe’ncTBa. XOTA pHMCKie HOPHCTH H OpPOBO3LJa-
ImaJgd, pb BELB oOmaro mpuHnuna, noJoxenie 06b AaKIECCOPHOCTE 3aJOrOBOTO
mpaBa ®, OHM Bce e AONYCKAadR OTCTYIJeHia oTh dToro npmanuna. HmMerHo, or:
100yCKaJd, 9TO 33J0r'b, BOSHEEmMHA Bb Nopkpbniaenie karoro-iméo JH4yHAro 004-
8aTeJbCTBa, MOKETh HPOJOMEATH CBOE CYIIECTBOBaHie Aake nocak MoiHaro mo-
rameHia 3Toro 0643aTelncTBa ’; xarbe, OHM AOUNYCKAdH, YTO 3aJOroBOe IpPaBso,
yCTaHOBIEHHOE Bb 00@3IeYeHié OZHOTO XOATa, MOKETDH IO NOrameHid 3TOro 10.ara
1I6peX0UTh Kb APYIrOMY KpeZHTOpy E 00e3meuEBaT» APYyro# Aoars (CAydad Takb
Ha3. HOOTE4HAro mpeeMcTBa: § 47); OHH CUATAJH BO3MOXHHMB, HAKOHEND, YTOOLL
COGCTBEHHEKD BemMU COXDAaHAND 8aJOroBoe NpPaBO Ha COGCTBEHHYI Bempb, KOria
3TO MpaBO He CTOHTH Bb CBASH Cb KAKAMB-IHO0 IHYHRIMB 0643aTeZbCTBOM® °.
Eme paxpme momao coBpemenHoe npaso. HoBoe rpaxiaHckoe yaoxeHie I'epyai-
ckolt Mnepin 3HaeTh, NOMHMO TaKDb Ha3. HNOTEKH COOCTBEHHHKA, 3aYaTKH KOTO-

5 B3 pycckoll xmreparyph o pEMCkOMD sazorosoMb npaBb cM. Juwowucxiu. 3axors mo
pumcroxy mpapy 1872 r. Conoss. Humotexa mo pHMCKOMY npasy H m0 HOsBAmMHND 3aROHOIA-
texnersads 1889 r. Munepsuns, Hcxorane MOMEHTH 3aXxorosoro mpasa. 1874 r.

6 L. 43 D. 46, 3 m xpyrie HCTOYHHKH, yKasaHHHe Bb § 41 Huxze.

7 Cu. § 41, III.

8 L. 61 (59) pr. D. 86, 1. L. 17. D. 20, 4. O uocxbauews caxysad cM. ruxe § 47, 4;
cM. Takxe § 48, II, 4. M ato sazoroBoe mpaBo MOXeTHb mepeliT@ Ba ApPYroro KpelHTOpa (jus
offerendi) ® moBecTr x® mpoxaxB saxoxennodl Bewm Windscheid § 248 mpum. 29. Dernburg
Pand. I § 290 np. 10. Brinz, Pand. II crp. 804 mp. 31. ,
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pot MOryTb GHTb OGHADYEESH H Bb PHMCKOMB Npaph ?, eme Tak®h Ha3HBACMYIO
Grundschuld, pEMCKOMY NpaBy coBepmeHHO Hem3BBeTHyw. OTa ¢opMa 3aiora
COCTOHTDL BB TOMB, YTO KPEAHTOPH Cb CaMaro HaYaJa NOJNYYaeTb TOJBKO 3aJ10-
ropoe npaBo Ha H3BBCTEHH 3eMeabHHE yYaCTOKDB, He CONPOBOXIAEMOE HHKAKHMB
0653aTeJbCTBEHHHMD NPABOMDB TPeGOBaHiA JHYHAro xapakrepa. OHb MOXETH Tpe-
6oBaTh OTBH BCAKAro ofaajarens 3ajoxenHofi HegBmmmMocTm H3BBcTHArO mpexo-
CTaBJeHiA MOXh CTPAXOMD NpPOXAKH YYaCTKa; HO Bb cayuah HemoaHaro yjaoBae-
'mopelx:ia H3DB OPORAKH YYACTKA KDELHTOPD He AMbeTdb HA Kb KOMY 0c00aro JHYHaro
HCES 10,

Xord, Tak. o6p., HOBOE 3aJ0TOBOE LPaBu Pa3BRJAOCH MHpe, YEMDB pEMCKOe,
TbMb He MeHbe MW nolaraeMth, YTO NpHEIHNIAJbHATO PasiHUiA MexAY THMB M
Apyrans EBTH !'; ocoGennoctr HopbHmaro 3aloroBorv mpaBa, CRa3HBAOMIACH
Bb JONYMEHiH CaMOCTOATEJbHATO, HEAKNECCOPHAro 3alora, Bb 3aYaTKaXb H3-
pbcTHH y®e paMckoMy mpaBy. Ecam pmMckiff 3a10M OpHHDMDIAJBHO HE OTIH-
4aeTcA OTh COBPEMEHHar0 repMaHcKaro, TO H KOHCTPYENid 3aJ0r0BOrO mpaBa
10oaxHa OHTb OAH& H T4 Xe JAA 3an0ra puMckaro E Hopbiimaro.

II. CnpamuBaercs, KaKOBa e IPABHAbHAT KOHCMPYKYLA 3440106010 Npasa?
Yro mpeicraBigeTs H3B ce0a 3ai0rb Bb TBCHOMB cMHCHB caoBa, sadors, umbio-
mi#t cBoMMD> mpeaMeToMb TBIecHYI0 Bempb?

Jas pbmenia sroro Bompoca Hy:kHO onperbaBTh: €CTh JH 3aJ0Th OPaBO
eeujnoe BIM TPaBO obAsamesscmeennoe? Bonpoch 3TOTH CHOpPEHD Bb JHTEpa-
Typh, ¥ 3aciyxuEBaers ocobaro pascMoTphHid.

IIo Mebuio, XoTOpoe X0 CHXB NOPH rOCHOACTBYETH BB JHTEpParyph, 3ado-
roBoe mpaBo eCThb DPaBO BemHOe, OAHHEB H3B BHIOBB jura in re aliena. I'mas-
HO#l omopo# artoro Bo33pBHiA ABadeTcA TO 06CTOATEALCTBO, YTO 3aJ10r0OBOE IPABO,
N0ZOGHO IPYIHMB BEIHWMD OPaBaMb, MOAbL3YETCHA abcoaiommoti 3amutoii. 3axo-
rosuil kperurops mMBers HCKB (T. Ha3. actio hypothecaria mam quasi Serviana)
MPOTHBE BCAKAro JepixaTeld 3ai0ReHHOR Bemu o BHJayb eMy oTod Bemm Iaa
npojaxda Bh 0BIAXD nMoramenis jodra, o6e3neYeHHAro 3aJOrOMb; STOTH HCKB
cxoiend cb rei vindicatio, actio confessoria W APYrEME BEMHHMHM HCEAMH, &
IOTOMY H 3aJ0roBoe npaBo prima facie mpeicraBidercd NMPaBOMB BEUMHEIMD.

Boxbe BumMareanHoe pascMoTpbHie Bompoca Bo36ykAaeTh, OIHAKO, COMAb-
Hifd Bb NpaBHIBHOCTH Takoro Bo3spBHia Ha 3asore. Bemunsa npasa mybioTs eme
Ipyrida, o6mia EM® BChMDB cBoficTBa, KOTOPHIX'> MH HE HaXOXHMDB BB 3adorb.
H co6cTBeHHOCTb, W CEPBHTYTH, B ApYrid HMD NOAOGHMA jura in re aliena mpe-
JOCTaBIAETD CBOEMY CYO'BEETY BO3MOKHOCTh JIHTEILHATO FOCHOACTBA HALP BEmbio,
KOTOpoe Ch HavaJda X0 KOHIA HMEeTh OlHHD H TOTDH &e XapaKkTeph, OTAHYAETCH,
TaKb CKasaTh, PaBHOMBpHOCTHI; cBepx® TOro, 3TH mpaBa no Goasme# wacrm 1?
N PEeAOCTABAAIOTE CBOEMY CYOBOKTy BO3MOXHOCTb HPOAOJKHTEJBHAr0 Hemocpei-
cTBeHHaro (T.-e. 0e3b 1OCpeiCcTBa Kakoro-am6o uHOro JmEma) Bo3xbiicTeia Ha

9 Bb coBpeMeHHOM> npaBB 8TH cra6mHe SaYATKH PHMCKATO NpaBa HSMBHEAHCHL X0 He-
Y3HABAGMOCTH: NO)b BIiAHICMD TepMaHCKO-IpaBOoBHXb Hiel 31BCh passmiCA COBEPIEHHO CAMO-
cToaTexsEud mECTATYTs CM. [epM. rp. ya. § 1163, 1168, 1170, 1177, §§ 1196—1197. Cosack,
Lehrbuch d. deutsch. biirg. R. 1. I1 § 225. Dernburg, das biirg. R. r. Il § 217—220.

10 Topu. rp. yx. §§ 1191 caa. Cosuck, op. cit. § 222. Il. Dernburg, op. cit. § 245.
Punischalrt Bb MoHorpadin, yxazaunofi mmxe Ba» npuM. 30. O pycckoms saiork cM. HEXe
3 45, VIIL
5 11 Taxb B Cosack, op. cit. § 221, III. Cp. raxxke Brinz II crp. 841—844. Ilnage, mo-
BH1AMOMY, CMOTPETH Ha xbio Windscheid § 225 mp. 18,

12 He Bceria, BIpoYeMb: cp. Hamp. servitus altius non tollendi.
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Bemb. Mexay ThMb, npm 3adord HBTH BMEeREO 3TOro AMHTeabHaro, paBHOMBp-
Haro H HernocpexcrBeHHaro Bospbficreia cy6mexra mpaBa Ha Bemb. 3xbch mpaBo
KDEXATOpA CBOXHTCA Kb TOMY, YTO OHb MOXETh BOCHOJb30BATHCHA BEMbI0 TOILEO
nopa Heynaarh zoara, sa kotopui#t sra Bempb oTBBuaers. I'ocmozcTBO EpexmTOpa
Hal'’h BEIbl0, ecI¥ JaXe NPHSHATh HAXAYHOCTh TaKoBOro, He EMEeTh xapaxrepa
paBHoMbpHaro BosyBHcTBiA: BO BpeMa CymecTBOBaHiA JX0Jra OHO HOPHBOXHTH
TOJbKO Kb H3BbCTHOR CBASAHHOCTH Bemw; ynaaTo# xoara CBASAHHOCTb 3Ta YHH-
YTOEAETCA: NMOAO6HAr0 ABJEHIA MH He Ha6J0XaeMD NPH BEMHHXb OpaBaxb. llpm
Heynaarh Joara rocmoicTBO KPEIHTOPa pealHsyeTcd Bb HSBBCTHOMB pacnopsaze-
Hif Bemplo: OHa HAH NOCTYNAaeTh BB COOCTBEHHOCTh KPERHTOPS '*, HAH Xe Hpo-
JaeTca JaA yAoBaeTBopemia mocabgmaro !*. Bb STHXD OTHOmEHiAXD MPaBO 3a40-
roBOr0 KpEJHTOpa Ha 3aJOXEEHHYI0 Bemb BECbMa CXOXHO CHb IPaBOMDB 0043aTelb-
CTBEHHWMDB: 0OpH 006A3aTeabCTBE Takke BIACTh KDEXHTOPa CKa3HBAaETCd Bb
mapbeTHOH CBA3aHHOCTH XOaAXHWKA, paspbmatome#ica sarbus Bb dopub momy-
JIWTedbHAr0 HCHOJNHEHiA; mocaBiHee 8aTpOrMBaeTh JHYHYIO HIH HMYIIECTBEHHYIO
cdepy xoaxHuka # aMBers cBoedl wBabio MaTepiaNbHOE YAOBIETBOpEHie KpeiuTopa.

OTH YepTH, CBOHCTBEHHHS PHMCKOMY S3aJ0Ty, EaKb H BCAKOMY IPYTOMY,
YXe Cb AaBHAXD UOPD 3aCTABIAIH YIEHHXDb 38IyMHBATHCA HAXDB €ro KOHCTPYE-
njiei. Eme Bb 1833 r. Biichel'®, a 3arbup Bb 1836 r. Sinfenis ' BucTynRAR
Bb 3aIHTY DOJOXKEHiA, 49TO pHMCKif# 3sa’dorr npaBo He BemmHoe, a 06sa3aTe’db-
crBeEroe ’. OHE omEpalEch, TJaBHEMD 00pa3oMb, Ha crBxyomia cooGpaxenia:
1) 3axorn, Takh Xe, Kakb H 0043aTeNbCTBO, HCUGPNLIBAETCA HCKOMB H 6esb
sroro mcxa HeMucamyb (L. 27 D. 9, 4). 2) 3aiors He XaeTh BO3MOXKHOCTH JXB-
TeabHO Bo3pabicTBOBaTP Ha Bempb, H HOSTOMY Kb HeMY HenpEMBHAMO CO3%aB-
meecd fAd jura in re aliena momarie juris quasi possessio (cM. Bume § 33,
IT); Bcabacreie aToro HeBO3MOXEHO TakEe upioGpbremie 3azoroBoro npasa mo
IaBHOCTH. 3) 3auore, Bb OTJHYIe OTh BEMHWXD Npaph, BOSHHKAETH Y PEMAAED
Ha OCHOBaHiH mpoctoro coraamenia (cp. L. 20 C. 2, 3). 4) Hcrounakr mpamMo
HaSHBAIOTH 3aJ0roBOe OTHOMEHie EMeHeMDB ,obligatio rei“ (L. 5 § 2 L. 11 D.
20, 6. L. 3 § 1 D. 27, 9; omm rosopaTh 0 3axorb: ,pignus contrahitur“ (tit.
Dig. 20, 1 u 2), 7 mOCTOSRHO YHOTPe6AATHL BHpaXeHie ,res pignori nexa,
obstricta, obnoxia, res pignori mam pignoris jure tenetur, pignus liberare, luere,
solvere, dissolvere* 18, .

9rExb coobpaxeniff, ofHaK0, HEZOCTATOYHO XAId TOro, 4To6H 060CHOBATH
o6asaTeabcTBeHHNE XxapakTepsb 3agoroBoro mpaa. IIpexze Bcero, He GHAO ZaHO
ezmnaro oTbTa Ha BONPOCH: ETO ABAAETCA JOARHHEOMD IO 0643aTEJbCTBY, KO-
TOpoe coxepxuTcA BB 3adoroBoMd mpasb? Oxmm mscarbrosateam (Briichel) xoax-
HAKOMB CUATAJH CAMYI0 3aJOXEHHYI0 Bemb, He MOACHAA OPH 3TOMB, KaKHMB
06pa3oMd JHmMEHHHE BOXH mpeiMeTh MOXEeTh ONTh JONKHHKOMD IO 06A3aTelb-
crBy. Jpyrie (Sintents) npE3HaBaJHE XOJKHAKOMD BCAKArO JepxaTeld BemH, He
IaBaf, OLHAKO, YAOBIETBOPHTEJIbHAT0 OGBACHEHIA TAKOIO IOPHANYECKAro ABJEHIA.
He 6nao mokasano jarbe, moueMy 3adors, ecad OHB IPaBO 06A3aTelbCTBEHHOE,

138 JTo puMckoMy mpaBy arto GuBaerTs ouenb pbiko (dominii impetratio cu. § 45, VII);

N0 APeBHEr@PMAHCKOMY NMPOBY 5TO—HOpMaXbHOe nocxbxcrsie T. mas. Verfallpfand.
. 1 [Ipoxaxa Moxern OWTh cylebHasa u BHBCyie6Had; pEMckoe NpaBo XepEafoch mocxby-

nefl opun

18 Civilrechtliche Erdrterungen, I, 2.

16 Pfandrecht. Cu. Takxe ero das gemeine praktische Civilrecht, r. I § 67.

11 Cp kozeGamieMd BHCK&3HBAeTCA 00 210Mb Rompoch Tangerow I § 363 mp. 2.

18 Cu. nurata y Biichel 1. c., crp. 27 cax. Windscheid 1 § 224 up. 6.
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DPHBOJETL Kb BOSHHKHOBEHI0 TaKOoro TBCHArO OTHOMEHIA MOX1Y KPOIHTOPOMD M
3a]0XEHHOH BOMbI0, YTO OHO OKa3nBaeTcA G6oxbe CHIBHHMD, HEXENH YCTAHO-
BJIGHHHA NO3KE HAa Ty ®e Bemb jura in re (Hamp., YSyppykrs); Mexxy Thus
HCTOYHEKH, BH BHAY HMEHHO 9TOro cBoficTBa 3anora, OpAMO HaSHBAKTHL €ro jus
in re (L. 19 pr. D. 39, 2. L. 30 D. 9, 4). He ofbdacHEeno, noueMy npd 3a-
3orb koaausia kpeamTopoBdh paspbmaerca no NpEHNANY CTAPHMIHHCTBA (CM. HAXKE
§ 46), yero ne GmBaeTh NpE KOXIHSiE 0o6GAsaTeapcTBb (cM. 06B actio noxalis in
rem scripta L. 14 pr. D. 9, 4). Beh ate Bo3pakenid Ohim BucTaBieHH JepH-
6yproMb Bb 3alMHTy BelUIHAro Xapakrepa paMckaro sagora '°. JIpyro# yuenmi—
Koaepr—yxasuBaeTs eme ¥° Ha TO, YTO 3al0r'h HO YRAYTOEAETCH, ©CIH 3aJ0-
FeHHaf Bewmb CTaHOBHTCA res nullius, uro 6yaro Ou mpoTuBopBuHTD ero 06a3a-
TeAbCTBEHHOMY XxapakTepy.—Cb Apyro#f CTropoHH, NHTaJHCh OCIAOHTH CHAY ap-
TYMEHTOBb, IPHBEACHHHXb 3aIUTHHEAMH 0043aTeAbCTBEHHOH DpHDOAR 3aJ0ra;,
Takb, OTHOCHTEILHO BHIDAXeHid HCTOUHWKOBD ,obligatio rei* Omao sambueno,
910 ,obligare, obligatio* y Pumaans He o3HadaiTh HempeMbBuHO o6dsaTels-
CTBEHHAr0 OTHONIEHiA, & YKAa3hBAalOTH BOOOmMe HAa IOPHAHYECKYIO CBASAHHOCTH,
K0TOpasd MOEeTh OHTh NOoCIbiCTBIeMD TakEe BEMHAr0 MpPaBa.

Oxmako, 9TH BO3paXeHiA He MCYEPNHBAOTH NocTaBleHHaro Bompoca. Oco-
GenHoe 3aTpyAHEHie XJA CTOPOHHHKOBD BENIHArO XapakTepa 3aJ0ra NpeicTABAANM
H 10 CHXDB [OPB NpPEACTABIAKNTD TB clyuaH pHMCKAaro H COBDOMEHHATO SaJ0ra,
KOTZa 3aJ0roBoe NpaBo NMPOAOJEAETH OCTaBaThCA Bb cHAb nocrb moramexid cy-
MEeCTBOBABMIATO PAJXOMD Ch HAMD JHYHArO 00643aTeAbCTBA HJH, KOTAa OHO, Bh
Bugb Grundschuld, xaxe ¢b camaro mavajda BOSHHKaeTh, He ONHpAaACh ¥4 JAY-
Hoe ofgsarenscTBo. Bbib W BB BTEHXB CAyYadXb 3al0rb CBOJHTCA Kb CBASAH-
HOCTH BellH, KOTOPAd MPexpawyaemcs uepess ynaamy, cibiamnyio KpearTopy,
BIH Yepe3b NPOJARY Bemd IAA yAOBIeTBopemia Kkpeimropa. Ecaw mpu sazors,
o0e3neynBaomeNd Kakoe-1H60 JmyHOe 0043aTEAbCTBO, MH MOEEMD OTHECTH 3TY
yNJaTy HMEHHO Ha cueThb 0643aTenncTBa, 0Ge€3meYeHHAr0 3aJOrOMB, TO, COpa-
IIHBAETCA, KaKbh OGBACHATH BOSMOXHOCTh YNJIATH IO 3aJ0ry, pPHAOMB CB KOTO-
PHMDB He CYMECTByeTh 06sA3aTeancrsa? Imo nowawaemca 3o0mwcs ynaamou? Jlug
YAOBIETBODEHiA KaKOro 0pHAHYECKAaro NpHTA3aHiA mpoxaercd sxbeb 3ators? Oue-
BHIHO, Bb CAMOM3 30201 CKDHBAETCA Kakoe-T0O 00/A3aTelJbCTBEHHOE IpPaBo, BO
HCIlOJHeRie KoToparo abaaeTcd ymaata, HPOHSBOAMTCA NPOAAXA 3ad0ra. ITO
0043aTeAbCTBEHHOE TPe(OBaHie H CAYRATH IOPHIHYECKHMD THTYIOMb, €ausa AN
yniate (T.-e. AAsA mpepocraBienid solvendi causa). Heansa cumTaTh 9TOTH 00s-
3aTEeJbCTBEHHHH dJEMEHTD 3aJ0T8 TOAbKO GHTOBHMBL MOMEHTOMB !', Takh Kakb
yuJaTa HYXJaeTcd He Bb GHTOBOMB, & B YHCTO KWDHANYECKOM> OCHOBAHIH, 9TOOH
GHITb ynIaTol AOATa H Bh STOMB kauecTBB yAepxmBaThcA moayvaredens 2.

B BEXy aTHXB cooGpakeHili, Bonpoch O KOHCTPYKNIH 3a10ra IpOAOJIEaeTh
obcy&aaThcs Bb lopEamveckoff amTepatypb. Hamb kaxercd, uro Bb mocabamee

9 Dernburg, Pfandrecht t. T (1860 r.) § 12 cxa. Pandecten [ § 262. He asxserca
CepbesHHMD apryMeHToMb saMbuanie JepuOypru, uro saxorosmfi mckd y PrMidn® (a. hypothe-
caria) mo csoeii ¢opwyah (cm. Lenel ed. perp. § 267) HanpaBzent Ha BHAAYY BellH, & He Ha
yumaaTy zoara; 3& 20xrb oTsiuaeTs mpm saxorb BMeHHO Bemb H OAH& TOXBKO BEIMb; MOATOMY
es BHEAYH H LOMOTaeTCA KPEARTOPD; X0 DasBHTiA IpaBa IPOlaXmM CaMOe iepXaHie BemB Kpe-
ABTOPOMT OHIO JHWE CPEACTBOMS BHHYIATh ynaaty xoars. Cum. Herzen, Origine de I’hypothé-
que romaine (1899 r.) crp. 162 cax., crp. 202.

20 Kohler, Pfandrechtliche Furschungen (1882 r.) crp. 53.

376 1 Kakb ato ybaaers Basawoes. Ipoucxoxaenie cospemenuoii unorexu (1900 r.) crp. 374,
B 1p.
2 Cu. O6m. u. § 43.
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BpeMs yJaJaocb HNOABHEYThero Kb OKOHYaTeJbHOMY phmenilo. PBmenie, xymaerca,
JEOJXEHO CKIOHETBCA BB HOAB3Y 00643aTelbCTBEHHATO XapakTepa 3alora, Takb
Kakb YAAJI0Ch pa3bACHUTh HBKOTOpHE 3aTpyAHHTEIBHHE BL 3TOMB OTHOIICHIH
IYHETH.

1IpaBaasHOEe cooGpakeRie MO MOBOAY TOr0 TOJNKOBaHiA BHIpam®eHiAd ,obliga-
tio rei“, xoropoe orcramBaeTCA CTODOHHHEAMH BemHOH NpHAPOAH 3aJ0ra, BHCEAa-
sarb eme Sintenis?. Owp He ocmapmBaeTh, 4TO BHpaEeHie ,obligatio“ Morxo
6ul, He yKa3HBad Ha 00s3aTeabcTBeHHH# XapakTepdb 3aJora, 0603Ha4aTh TOJLKO
CBASAHHOCTh BemH; HO OHb o0pamaeTh BHAMaHie Ha TO, YTO Bh HCTOYHHEAXD,
OZHAKO, OHO NPHI4TaeTCA OOGBIKHOBEHHO MO0.bX0 Kb 0053aTeAbCTBAMB H 33J0Ty,
X0TA Bb YKAa3aHHOMD SHaUeHiH oHO Morao OH BcTpbuareca pbumreanno npm Bea-
KOMD lOpHIHYecKOMD oTHOmeHin. M3b aroro Sintenis abaaers 3akaiouenie, 9TO
HCTOUHHKH, HAa3KBad 3aJorb ,obligatio rei“, HaMekaloTh EMCHHO Ha ero o6sa3a-
3aTeabCTBEHHHH XapakTepd.

Jaxbe, Ha BONPOCH O TOMD, KTO MOXETh OHTH AOJEHHKOMD NpH 3axork,
pa3cMaTpHBaEMOMB Bb KauecTBh o6A3aTenncTBeEHaro mpasa, oTBBTH Jaers mpex-
JoxkeHHasdA DeKKepoMP KOHCTPYKNiA mnpaBb H 00s3aHHOCTeH, HempAMHMB o6pa-
30MBb CBA3AHHHIXB Cb CBOHMB CYObeKTOMB. (O6B 8TOMB KOHCTPYEHNiH CM. B O5-
me# vactu § 12, II). HexonmmM®s DYEKETOMB 3ad Dekxkepa CayEHTH DPHMCKIHR
HHCTHTYT® actiones in rem scriptae. OTnpaBafsAck OTH 3TO# KOHCTPYENiH, MH
MOXEMD CKAa3aTh, 4TO HOpPH 3aJOr0OBOMD. IpaBB XOLEHHEOMD IO 3aKJI0YAI0MEMYCHA
BB 3atorb o6a3aTeancTBY ABAdAercA BCAKi# xepEaTenb 3adomenHof Bemu. Bemp
ApagercAd TBMD MeAiyMoMB, Uepesd MOCPEACTBO KOTOparo 0643aTeNhCTBO CBA3H-
BaeTCA Ch CBOHMD ZONKHHKOMD.

Hakoneus, mpomcxoxkjyerie TheHo#f cBA3m mpasa KpeidTopa ¢b oupexbaen-
HOI0 Bembl0,—CBA3d, NpHBOAAmEH Kb TOMY, YTO 3aJ0roBoe mpaso, Gyxyud mo
cymecTBy 00:A3aTelbCTBEHHHMDB, TBMD He Mermbe nepepbmuBAaeTHL mo3xe ycra-
HOBJGHHHA BemHHA NpaBa HA TY Xe Belb, YTO KOJJH3iA KpeIHTOpoB® 3AEChH
paspBimaerca mo MpEHUMNY CTAPIIMHCTBA, H T. A., BuAcHAIb DHpunys. Ero co-
ofpaxenia, Bb CBA3H Cb TOABKO-YTO ymoManyTo#ft komerpykmie DBexkepa, xy-
Maercd, npoanBalTh mOaHHE ¢BBTH Ha CymecTBo 3aJ0roBOrO MpaBa.

OcrasoBEBmMECh Ha OTMBYEHHLIX'H BHIIe YepTax® 3aJ0TOBOrO npaBa, Ib-
JalOmEXD 9TO NpaBO CXOXZHHMDB Cb 0043aTEAbCTBOMB, DpHENDG NpHmeNs Kb y0b-
EJeHil0 ¥b He06X0ZHMOCTH NOABEPTHYTH 6oabe riy60KOMy aHAJB3Y caMOe HMOHATIe
ob6asarexscrpa. Ilonarie obligatio, mo Mmbuio BpmEma, caaraerca H3b ABYXB
saeMeHTOBb. IlepBHMDB aJeMenTOMB aBadercd Haftung—omenwmcemsensocms,
coc'roama.a Bb TOMB, 9TO Jumo (obligatio personae) mam Bemp (obligatio rei.

T.-6. 3aJO0rb) NpeXHa3HAYEHH CIYEHTH KOMY-IHGO YAOBAETBOpEHieMb 3a 4TO-IHGO;
BTOpo# anemenTs ectb Schuld uxm Verbindlichkeit,—doars uan o6Asantocms, 3a
KOTOPYI0 YCTaHOBIEHa OTBBTCTBeHHOCTH AnNa HIHE Bemd (das, wofiir gehaftet wird)
B HcloXHeHie KoTopo# yHHUTOXaeTh OTBBTCTBEHHOCTh JAHNA HJH BemH. OTOTh
BTOpPO# aneMEHTHh CBOZATCA Kb 0GA33HHOCTH HpejocTaBieHid (Leistung) IHUHHXD
yeayrs ( Verbindlichkeit) nnm xe mvymecreunoft mepteu (Schuld) **. Bo3moz-
HOCTb pacToprayTh (losen) OTBBTCTBEHHOCTH NyTEMB HCHOIHEHiA JoAra HIH 064-
3aHHOCTH COCTaBIfAeTh OOmMYI0 XapaKTepHYI 4epTy Kakb obligatio personae, Tarkb
# obligatio rei ., Ilo pumckomy mpaBy obligatio rei xaa cBoero cymecTBoBaHiA

28 Sintenis das gem. Civilrecht T, I crp. 620 mpam.
2 Brinz, Pand. II §§ 206- 213.
2 Brinz § 349.
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mpeanoJaraeTd cymecTBoBamie obligatio personae, ABigeTcA JONONHEHiEMB, aK-
necciet kv nocrbameit. Ho npaEnmniaabHo 3T0 HE HEOGXOZHMO: YEe CaMO DHM-
CEOe NpaBO 3HAJIO caydadm, KOria 3adorh OCTaBaiacd Bb caxb mocxb moamaro
YHHYTOXERiA JAYHAro o0643aTenbCTBa, & COBPEMEHHOE NPaBO IOMLIO eme Xadbie,
co3naBb Grundschuld, koTopasd BO3HEEaeTh W CymecTByeTh 6es® amyEaro o6s-
3aTeabCTBAa, PajH TOr0 J0Jra, KOTOpHH 3akmiuaercd Bb Helt camoff %,

[Opn obligatio personae mepBoEAYaJbHO, NO DEMCKOMY NpaBy, orBbrcTBeH-
HOCTh 32 JOJr'b BHPaXalach Bb TOMB, YTO EPEJETOP® IpH Heymiaarh zoara 3a-
XBATHBalb CaMoe IMNO XoxxHuka (nexum). ITocad lex Poetelia?” m mpm obli-
gatio personae 3a Joar HauyHHaETh OTBBUATh He JHNO XQLEHAEY Bb OYKBANb-
HOMD cMucab, a mMymecTso poaxmEEa (pecuniae creditae bona debitoris non
corpus obnoxium esset) **. Ho pa3mEma Mexxy sajoroMb—obligatio rei—n xmy-
HHMD 0043aTeabCTBOMD — obligatio personae — coxparmaach uocarb saxona. Bs
nepBoMb caytab—npn sazorb—amumocTs xoaxmEka ompexbuserca obiaxamHieMb
Bemplo, oreBuaome#t 3a xoarb, a BO BTOPOMB — OTBBualOmee 3& XOArD HMYyme-
cTB0 ompexbiderca NpEHALIEKHOCTHI0 M0 XAHHOMY JHNY—XONKHHKY 10 06438~
TeapcTBY. IIpE aroMb BB mocarbameMs caydah HMymecTBo XONLRHHKA MOEETH OT-
pbuate 3a Joarp He Bce nbimkomb, a iEmb BB onpexbiennoit csoe#t wacTm
(caygar T. HAS. Opanuvennoti oTeBrcTBeHHOCTE MO 06A3aTEIBCTBY, beschrdinkte
personliche Heftung) .

Ecan, tTaknMb 00pasoMb, mpm 3aiors ompexbiennad Bemp oTBbuaers 3a
HCHOJHEHie JXOAra, 3aKJINYAmMArocA Bb 3aJ0rB, TO 3T0 XbJaaeTh NOHATHHMD,
noueMy OpH creyeHim HBCKOIBKHXD 3aJOrOBHXDb KPELHTOPOBD OTAAETCA IIPexIo-
YTeHie CTapmeMy H3b HAXB, & TaKike, IOUENY 3aJ0roBoe NPaBO OKA3KBAETCH
cisEBe mO3Ee yCTAHOBIGHHHXD BEMHKXE NMpaBb H3 Ty Xe Bemb: 6631 3TOrO
cneniajabHad OTBBTCTBEHHOCTh EMEHHO JaHHOH 3aJ0KeHHOR Bem® 8a XOArb CTada OH
mano3opuolt. Takams 06pasoMb, 3TH YepTH 3aJ0ra, NOMEMO a6comoTHOR samuTH,
HanGoxbe cOimxalomis 3aJorb Cb BEMHELIMAE DPABAMH, OKa3HBAITCA coBMbBCTH-
MBIME €b 0043aTeJbCTBEHHHMD XapaKTepPOMDB 3aJ0ra; 4TO XEe Kacaercad abcolior-
Haro HCKa OPOTHBD BCAKATO IEpXATeNd BemH, TO OFb ONPABAHBAETCA ONHCAH-
Bo#t Bhme koHcrpykmie# Berkepa. )

Teopis Bprema BaxozaTs ce6F MHOTO SamMAETHEKOBD cperR HOBBEmEX®
IHBHJACTOBD 0.

Ilo HameMy MmbHilO 3aJOroBoe IpaBO JAYYme BCErO MOXHO onpexbamrs
crbaylomeEMs 00pasoMb: 3a.40t3 ecmsd 06A3amesscmeennoe npaso mpebosania,
APU KOMOPOMS AUNHOCD OOANCHUKA, 00A3AHNAL0 YNAAMUMD 3AKAONAUTICR
63 304010 0043, ONPEOWAAELMCA 0EPHCAHIEMS 3ANONCEHHOU 6EUYY, O 30.400CEH~
HAA 6EWD ABLACMCA MIME 003eKMOMB, KOMOPHIH 68 Mot ursu unoil Hopmm

% Brinz Pandecten § 348.

3 l’l" Cu. o mei IDyruns, Yue6umks Hcr. pmM. mp. crp. 519. Xeoemoss, Her. pum. up.
S 28 Liv. 8, 28.

29 Brinz § 208. Schwind, Wesen und Inhalt des Pfandrechtes 1896 r. crp. 159—164.
Hosywo nonuTky npruwBrrTh mORATie Oobl. rei kKb pexOHCTpyKHiE ApeBHE-PEMCRAro 0643aT. mpaBa
(xoroaoga nexum) rbaaers Schlossman, Altromisches Schuldrecht (1904 r.).

Cu. manp. Schwind op. cit., 0co6. crp. 199—202. Cosack, Lehrb. d. deutschen biirg.
R. § 221. C» wbkoropuMb KoXe6ahieMD BHCka3mmaerca Kacco. Ilorarie o saxorb B1 coBpeMen-
HOMD mpaBb §1898 r.), ra. III. Bam3ko xb Bpmuny cronts Bruns-Eck sp Hotzendorff’s Ency-
klopédie, T. I (msx. 5-e), ctp. 488 cax; (wsi. 6-e), crp. 353 cax. (die Hypothek ist eine Art
dinglicher Wechsel). B arous ®e ayxbs romcrpyupyers nomsrie Grundschuld Puntschart, der
Grundschuldbegriff des Deutschen Reichsrechtes (1900 r.), cM. oco6. crp. 117.
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omennaems 3a Heynaamy smowo doawa. 10 0043aTeabCTBO (0bl. rei) Moxers
ONTb akneccCOpHHMD 0 OTHOMEHi Kb KAKOMY-a00 mpaBy TpeGomamia (obl. per-
s0nae), KOTOpOe HAUDABIEHO HPOTHBD HBHXHBHAYAJbHO onpeibiesmaro amma =B
o6esmeyeno JuyHO# oTBBTCTBeHHOCTHIO XOAXHEEA. Ilo pHMCEKOMY npaBy Takas
aRNeCCOPHOCTh HeoOxopuMa, mo kpafime# nBpb mpm Bo3HEEHOBemim, ecam He mpH
xarsubiiment cymecrBoBaHiH 3ak0roBoro mpasa. Ilo coBpeMeHHOMY Xe mpaBy H
[0 CAMOMy IOHATI® 3alora®' ARKNECCOPHOCTH 9Ta HE 00A3aTEJbHA: 3aAOLB MO-
XeTh BO3HEEATh H CYMECTBOBATh HOMHMO JHYHAaro 00643aTeAbCTBA.

JoaxBAKOMBD 1m0 0043aTEALCTBY, SaKIYAOMEMYCA Bb CAMOMB 3adorb,
ABRdAeTCH AepxEaTelh 3atoxenHofi Bemu. Ho OnBaThH cayvadm, Korjia 3alorosoe
0043aTedbCTBO GPEMEHNHO He uMmems JoadcHuxa u TBME He Menbe He yHHuTO-
XKaeTcd Bb BHAY TOrO, Yro IO EeMY YAOBAETBOpeHis eme He mocrbpoBaio. ITo
uwbers nbero, HanpEMBpb, Bb yIOMAHYTHXD BHIDe (UDEM. 8; CM. TAKKe HHEE
§ 47, 4 1 § 48, 1I, 4) cayvadaxn, KOTAa COGCMBEHHUKS Gewyu COXTPAHAEMS 3a-
A0060€ NPAGO KA C6010 6ewyd NO HOTalleHiW AMYBArO Joara, 0Ge3neUeHHAro 3a-
AOIOMB: COXpaHAd 8SaJ0roBOe NOpaBO, OHD 00e3NeYeHb OTh ONACHOCTH, 94TO €ro
Bemp OyrerTs ofpameHa Ha YAOBAeTBOpeHie caBAylomHXB 3aJ0rOBHXD KPEAHTO-
pPOBL; HO HEXe CTOAMmi# KDOAHTOPD MOXKETh YIIATHTh eMY H3BBCTHYIO CyMMy Cb
TBMB, uTOOH Ha Hero nepemuna obligatio rei crapmaro kpezuTopa; Bb TAKOMB
cayual Bemp HAeTH Ha ero yioBieTBopenie. Bpemennoe coxpamenie 3aJ10roBoro
0043aTeNbCTBA, NPH OTCYTCTBiM AOAKHAKS NO HEMY, HPEACTABIAETH JIullb YacT-
EM# cayvait Toro gBieHia, koTopoe OHIO oxapakTepusoBaHO Bhme (O6m. 4.
§ 11, B kounb) Kaxp BpemenHas (e3cy0beKTHOCTh mpaBb H o6a3auHocTefl (cp.
Haca. mp. § 4 o hereditas jacens).—BoaMoxnn, xaxbe, caygam, Koria JHYHO®
0643aTeapCTBO, 00€3NEYeHHOE 3aJ0TOMb, Yi&e IOralleHo, HO 3aJ0T'b OCTAETCH BE
caxb ® sakmovaomasca Bb HeMD rei obligatio mepexozsTs KB HOBOMY Kpexn-
Topy. Oro mMbBers Mbero mpu T. Has. unmomewnoms mpeemcmsnm (o HeMB phub
O6yxers BaRe—§ 47).

IIpa saxork BB TheHoM® cMuicad ynaara jJoara ofesmeumBaetca OTBET-
CTBEHHOCTbI0O Kako#:am6o eecwu. Ho, Kakb OHIO YKa3aHO y&e BuIIe, TaKad OT-
BBTCTBEHHOCTb 33 AOAr'h MOKEETH JeXaTh He HA BEIIH, & HA 6CAKOM3 00zexmm,
00440a10WEMT UMYULLCTNEEHHON0 YTOHHOCMBIO; TAKD, HANp., 33 I0Irh MOKETDH
orebuate m3BbcTHOE 0043aTeaLCTBEHHOE NPABO HAH CEPBHTYTh. JTO C1yYad 3a-
aora Bb OGmHEpHOMD cMucab (o EAxB  pBun 6yxers BB raasb III).

H3b Boero W3nomeHHAr0 BHAHO, YTO Y 34JOra ecTh Y€pPTH, cOAMEANINIA ero
H Cb BEMHHMH, H ¢b 00d43aTEIbCTBeHHHMH NpaBaMH; HO Bch BONPOCH, BO3HH-
xaoImie I0 NOBOAY SaA0ra, MOryTh OWTh Goabe uam Mewbe yZOBIETBODHTEABHO
na3pbmenn aamp BB caydYal OpH3HaHiA sanora 0643aTENbCTBOHHEIMD HPaBOMb.
Ilpr atom® carbayerv moMHHTL 0 ThXDb yepraxsb, KOTODHMH 9Ta obligatio rei or-
agvaeTca oTh OOmkHOBeHHOi obligatio personae. TBub He Membe, MH moMbmaexs
H3IOXKeHie $a’0roBoro mpasa Bb OTABab Eypca, DOCBAMEHHOMD BEMHOMY HpasBy,
BO BHEMaHIe Kb 10Cnodcmeywoued X0 CEXb NOPD B HAYKB KOHCTpyENiE, NpHYE-
cagiomef 3a10rs Kb NpaBaMb BEMHHMB, Bb xaqec'm'h OAHOTO H3b BHEOB® jura
in re aliena (cM. Bume § 1, II).

III. 3axoroBoe mpaBo Bh OUHCAHHOMD BHXB OHI0 BHPAGOTAHO pHMIAHAMA
apmb nocremenHo 3. Jlpesubiime# ¢opmo#t obesnevenia ynaarw nmo 06A3aTeln-

81 Brinz, Il crp. 841.

8 Cun. 06b HcTOpia saxorosoro mpaBé IIlyauws § 89. Girard crp. 758 caa. Herzen,
Origine de 1'hypothéque romaine. 1899. Karlowa, RRG., 1I, 3, § 149. Xeocmoes, Hcr. pax.
np. § 28, lllyg 72; § 102, III.
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ctBaMb Onaa fiducia cum creditore, npE KOTOPO# A0AKHEKD IEPEHOCHAD HA Kpe-
XABTOpa DPaBO COGCMEEHHOCMY Ha CBOI0 Bemb H MOJYYalb lIPOTHBL KDPEXHTOPA
ToAbKO JHIHHE HCEb—a. fiduciae—o Bo3BpaTh BemE BB cayuah ymiaTH xoara 32,
Ipu arofi ¢opud oGesnedeHia KpexmTops noaydadh Goabme mpaBb, IBMB TO
6nx0 Heo6x0iEMO BB Mbaaxh ero oGesmederid, a y XOJXKHHKA OCTaBANOCH CJHII-
KON Mal0 CPeACTBb NPOTHBH KpefuTopa. OGpDATHHND XapakTepoM® OTAHYAIACH
Xpyraa gopua o6esnedenia 0643aTeIbCTBD, BHpadoTaBmasdcd Bb APeBHOMS npash—
Ppignus. Pignus cocTosab Bb TOMB, YTO KDEAHTOPD NOAYYAIH Bb NPOU3E00HOE
esadnwnie (cM. Bume § 18, II) Bemb XOJKHEEA H MO 6 YAGPXHBATb BB CBO-
HXb pykaxb, IOKa He Onab ynaadems aoark¥. Ilpaséa Ha Bemb, KpoMb Bia-
xBHiA, KpezATOPD HO NOAYUaND; OHB OHADL 06esmedeHd TOAbKO 10 TEX® mOpB,
nmoka OHD He yTpaumBadb Baapbmia Bemsio. Hacrosmee sanorooe mpaBo, Kak®
0cobviti 6uds abcoarmMMLITs NpaBb, BHPAG0TANOCh OPH apeEiB 3eMelbHHXB
yuacTkoBb. IIpE sakawodedin aroro jxoroeopa Bb Puwbd H3gaBHa OHAO mPHHATO
YJCTAHaBIABATL BB NOJb3Y COOCTBEHHHKS Y4YacTka, Bb oGesnededie apeHxHo#
DIJATH, SaJ0roBoe HPaBO H& TO HNYIECTBO, KOTOpPoe OHAO0 BHECEHO HJH BBE3GHO
apeHZATOPOMD Ha Yy4acTOKb. IIpeTopd raab 3eMaeBraxbismy abcoaromuviti ucks
Aas HcTpe6oBaHiA 8THXDB invecta et illata y kamjparo Tperbaro Biapxbasma: a. in
rem Serviana *®*. 3arbub Tako#f &e aGcomoOTHHE HCKD ONIB NaHD 144 HCTPeGO-
BaHiA y BCAKAro TpeThAro Blapbabna Beme#t, 3a10xeHHHXD BB o0e3neuenie Bcd-
Karo JIpyroro o6asareabcTBa—a. quasi Serviana mam a. hypothecaria 3¢, Takumm
06pa3oMb, BO3HHKJIO 3aJ0roBOe LPaBO, KakKb CBA3AHHOCTb Bemu Cb abcoxioTHol
samerol. ITpaeo mpodagcu eewju npu HeynaarTh joara GHJO YCTaHOBJEHO YKe
He OPeTOPCKHMD dIHKTOMB, & AbATeJbHOCTbIO 0pPHCTOBD 7.

IV. Bb pa3saToMtb pEMCKOMD mpash deéa éuda 3anora:

1. Pignus, T.-e. 3aJ0T0BO@ NpPaBO, COGAHHEHHOE Cb MEPEIaueld KPEIHTOPY
BAaxbuia Bemplo 8.

2. Hypotheca, T.-e. 3aJ10roBO€ NpaBo, NpH KOTOPOMD Bellp He NEPEXOIHTH
BO Baagbhie KpegHTOpPa X0 MOMEHTa NMpPOCPOYKH 06e3nedeHHAro 0643aTelbCTBa. —
Bnpouems, 3T0 pasiEvie Bh TepMHHOJONIH Bb HCTOYHHKAXDh HE NMPOBOAHTCA HO-
cabaoBaTeabHO, B YCTaHOBHAOCH JHIIL Bh HOBOE BPCMA, KOIA& pignus MOXYYHIO
HCKJIIOYATEJbHOE 3HAaYeHie ,DYYHOTO SakJaja“.

Hnoreka Bo3MOXRHA KaKb AJA NBHAHMMEIXD, TaKb H AJA HEABHEHMHXD Be-
me# B ycTaHaBAHBAETCA, DO OOMEMY -mPaBUIy, HEPOPMAALHO H HEIACHO; HO
Tpe60BaJOCh Jaie NHChMEHHAro A0roBopa ®’. 9To COCTaBAAJO OCHOBHOR Hei0CTa-
TOKD PHMCKOH cucTeMh 3adora: Heab3a Owao cabauth 3a Thub, CKOIbKO HIO-
Tekd ofpeMenano H3BBCTHYO Bellb, H 3aJ0ronpHHAMAaTedb PHCKOBANB, YTO Ha
SalOEEHHYI0 €My Bellb Yxe paHblle yCTAHOBIEHH HEH3BBCTHHA eMy HIOTEeRH.
OTO HEyA00CTBO YBEAHYHBAJIOCH XOUYMEHIOMB T. Ha3. 1EHEPAALHBITS UNOMEKS,
T.-e. HIOTeKb, KOTOPHA Oo6GpeMeHAJH BCe HMYIIECTBO JOJEHHKA, XaKe TO, KOTO-

8 Gai 2, 60. Paul. 2, 13. Vat. fr. 94. Isid. Orig. 5, 25, 23. Boé&th. ad Cic. Top. 10, 41.
Cic. de off. 3, 17 70.

"lsnd.Ong525 22, Paul. 5, 26, 4. L. 9 § 5§1D.13, 7. L. 238 § 2.
D. 50, 16 —L. 16(13:) 41,3.—0 L. 238 § 2 cit. cu. Demburgl 261, mp. 13.
7J.4
%7 J. t 6
p- CBb oxnof croponnt Gai 2, 64. L. 74 (73) D 47, 2. Javolenus, cp zpyroi—L. 3
% 2 D. ‘Z’g, ‘; Paplnianus. —OTHOCBTQJBBO L.4D.13,7 Llpianus cu. Girard ctp. 773, np. 5.
Axe y
. §l'L 9§2D.13,7,¢p. §7J.4,6. L.5§1D. 20, 1.
3 Nuda conventione L. 1 D. 13, 7.
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poe oHb npio6pbrers BB Oyaymemsb ‘°. He Mesbmee Heyzo6cTBO ZiA 06OPOTa
COCTABIAIH TaKb HA3. 3AKOHHLIA UNOMEXU, T.-€. HIOTEEH, KOTODHA HHOTAA
EMbaE CBOHMB IpeIMEeTOM® BCe HMYMECTBO JAONKHHKA H BOSHHEANH Bb HOJb3Y
m3BbCTERXD KpEeIHTOPOBL 6€3b JA0roBOpa C€b JZONEHHKOMB, Bh CHIYy HOPMH
npaBa !!, Bce 3T0 JXaBado BO3MOEHOCT COGCTBEHHHKaMD Beme#d CEphBaTh IpH
HXb OTYYXAeHid mam 3adorb Th mnorexH, kKoTophs yxe o6peMeHsam Bems. He-
pbako xake AOKYMEHTH 00D yCTAHOBICHIH HIOOTEKD CHAGKAJHCH A0XHCHOW Oa-
Mo, YTOOH 00€3NEeYHTh STHMD HIOTEKaMb NPEHEMYMECTBO Nepelb IPYrHMH, KO-
TOpHA Ha caMOMBb XBab Omuam ycraHoBaeHH panbime. Bb mpepoTspamenie aToro
mMneparopd Jesb u3naas peckpantb—L. 11 C. 8, 17 (18),—coraacHo koTopoMy
HNOTeKa, YCTAHOBJIEHHAA NHCbMEHHO BbL NPHCYTCTBeHHOMD MBcTh (publice) mam
nepelb 3-Ma jyocropbpunME cBoxbreaaMu (quasi publice), moas3yerca mpeEMy-
mEeCTBOMD INepexh HemyGauuHO ycraHoBieHHo# mmoTexoi#f, xora Ou nocabpEsia
6sia ycraHoBiewa paHbuie.— IIporuBb o6maHa, Bo3MoxHaro Bcabiacreie medop-
MaJBHATO YCTAHOBJAEHIA HNOTEKDb, eIHHCTBEeRHOR MbBpoil mpexympeirieHis CIAyEBIO
yroloBHOE HaKa3aHie, yCTaHOBIeHHOe 3a oOMaHB (stellionatus crimen) 3.

V. Bs cospemennoms npagnm YyCTaHOBIEHie 3aJ0ra Ha JBAXHMHA BEIH
00nEHOBEHHO 06yCa0OBAEBaETCA Nepegadeio Biaxbuia kpexrropy ‘3. YeraroBaenie xe
3a.10ra, Ha HEJIBHKHAMOCTB coBepliaercA ny6anyno. Ilpumars MBpe Kb TOMy, 4TOOH
Ka/KIOMY 3aHHTEPECOBAHHOMY JHIY BO3MOXHO ORLIO YAOCTOBBPHETLCA Kak® BB IpH-
HaIO’RHOCTH JAHHATO YYacTKa H3BBCTHOMY Juny BB COGCTBEHHOCTh, TaKb H Bb
pasubpb oOpevengiomux® ero HmoTexsb. Jaa srod mbam CayEHTH CHCTEMa 33~
IHCH OTUYAIEHIA HIH 3aJ0Ta HeJXBHAHMOCTeH BB OCOOHA HMOTEYHHSA EHWTH ‘%,

§ 41. Otnowenie 3anoroBoro npasa (obligatio rei) Ku nwyHomy o6asa-
TenbcTBY, 06e3neveHHoMy 3anoromv (obligatio personae).

I. Takb Kak®p 3aJOrOBOe NpaBO YCTAHABIHBAETCA Pajiu oGe3nmeveHia JHY-
Haro 00:43aTeabCTBa, TO OHO, II0 BO33pBHi0 DHMCKHXB 0PHCTOBH,—IIPABO AKUEC |
copnoe, Takb Xe Kakb CXOJHOe Cb 3aJOroMdb 10 cBoeil mbam mOpyuHTENBCTBO.
L. 43 D. 46, 3. Ulpianus l. 2. regularum. In omnibus speciebus liberationum
etiam accessiones liberantur, puta adpromissores, hypothecae, pignora. Cabzo-
BaTe.bHO CYIIECTBOBaHie 3aJOr0BOr0 NpaBa CTOHTH Bb THCHOH 3aBHCHMOCTH OTHb
CYIEeCTBOBaHiA 0oGe3nmeyeHHAro UMb JAYHAro 06A3aTeibcTBa. besw Takoro o6g3a~
TeabcTBa (obl. personae) 3axors (obl. rei) He MOXeTH BOSHHKHYTH !; €¢b YHHAYTO-
HeHieMb 0043aTeIbCTBa YHHYTOEAETCA H 3aJ0roBOe HpaBo .

II. 3axoroBoe mpaBO He MOJNHCEMS 603KUKHYMD 035 AUUHALO 00A3aMErds-
cmea, EMb obe3nedensaro. 006A3aTedbCTBO 3TO MOEETH OHTb HCKOBOE HJIH Ke

L 6-8L.15§1D.20,1. L.9C. 8, 16 (17).

&t Tit. Dig. 20, 2. Cod. 8, 14 (15).

21, 3§1 D. 47,20. O6b aToMD yroxoBHOMD x6aukTh cu. Mommsen, Strafr. crp. 860 cx.

8 Tpaxy. yzox. lepw. mum. § 1205.

4 CM. OCHOBHHA 4epTH cOBpeMeHHaro nmoTeynaro mpasa y Ilo6mdonocuesa, Pycckoe
rpaxiaickoe npaso, T. 1, crp. 577 ca. (uo 4 msx.). Basanoes. IIponcxoxaenie cospemenHoF
Bnorexs 1900 r. Bruns-Fck s Holtzendorfi’s Encyklopiidie, 5 msx., T. I, crp. 491—493; 6-¢
Bs1., cr?. 355 cax.

L. 5 pr. D. 20, 1. Marc. sing. form. hyp.
e 2 L,43 D. 46, 3. Ulp. 2 reg. L. 14 § 1 D. 20, 1. Ulp. 73 ed. L. 2 C. 8, 30 (31)
ord.
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tieucxosoe (obligatio naturalis) ®. MoxHO ycTaHOBIATH 3ad0rh Kakb BB ofe3ne-
9eHie €BOEro, TaKb H wyac0w0 06A3aTexscTBa . YcraHOBAEHie sadora Bb ofesme-
venie gymoro o6dsaTe’bCTBA €CTh BEAB TaKD Ha3. intercessio 5. Ecam o6asaresb-
CTBO, 00€3NeYeHHOe 3aJOTOMD, YCA06H0€ HIH CPOY¥KOE, TO H 3a10rb CYATAETCH
TakEMDb Ee . Ecam 00643aTeancTBO 06e3cuseno xcuenyiedl, TO 3Ta DECHENIIA
MOXeTh OHITE NPOTHBONOCTABIGHA TAaKKe NPATA3aHI0 H3D 3aJOTOBOrO OpaBa; eCaE
9KCIenmis He HOCHTH YHCTO JHYHATO XapakTepa, HAH ecARn BJaxbiens 3amora
BMbers nmpaBo perpecca Kb AMYHOMY AOARHHKY, TO OHA MOXEOTH OHTh IPOTHBO-
NOCTaBIeHa HCKY H3D 3aJ0Ta He TOABEO CAMHMD XONXHHEOMB, HO H TPETHHMD
Braxbabnems 3aqora’. Heoraa, BOpoYeMb, Bb YCTAHOBJEHIH I0JEHHKOME 3aJ0Ta
Bb oOesmneueHie 00A3aTeancTBa, 3apbioMo oOescHIeHHAro skcmennieff, MoEeTs
3aEJI09aThCA OTKa3b OTH 8TOH axcmennin 5.

Mo#Ho IE ycTaHABIHBATH 3aJ0rb Bh ofe3nevemie 0643areabcTBa, KOTOpOE
00406CHO 803HUKHYMD 65 BYOyulems, u Komopoe ewe He 060cH08aN0 TOMA O
65 M0 Mmpw, Kakb ycaoBHOe o6asareanctso? Hanpambps, MoXEHO am yera-
HOBHTH 3alorb Bb o6esmeuenio 3afima, KoTopuE 6yieTp COBepIIEHH TOJBKO
Bnocabacrsin? 91o—cuopro. HbKoTopue mpasHATH TaKOH 3aJ0rb BOSMOKHHMD
no pmMckomy npaBy (lepu6yprs, Bpuunms ®); apyrie (Bmmameiixs) nosarawTs,
YTO coriameHnie o 3ajorb 20 Bo3HEKHOBEHIA XO0Jra MOXETH TOJbKO Bb HBEOTO-
PHXD CcJy4adAxsb !® ycramOBATh M3BbCTHYIO CBA3AHHOCTh BemHd, a caMui 3axors
BO3HHK4CTH JHMb 00 YCTAHOBICHIE J0ATa; HO CTAPMHHCTBO 3TOr0 3aJ0ra ompe-
1baserca BpeMeHeMB COrJalleHias 0 ero ycraHoBieHim (cM. Hexe § 46, II, 2).
Ilepsoe m31 aTHX® B033phHifi gomyckaeTh HCKJWYeHie H3® o6maro npasHAa,
COTJACHO KOTOPOMY SaJOT'hb HE MOXETh BOSHHKHYTH 10 BOSHHKHOBEHIA JHYHATIO
00:A3aTeasCTBa ',

III. 3aa0ts npexpawsaemca cs noramerieMs AUNHAO0 00A3amerscmea 2,
OzBako, JIA COXpaHeHid 3al0ra Bb CHIB 10cTaTOuHO, 4YTOOH 06e3meYeHHOE HMB
00A32TeJbCTEO, JUMHMBIIACh HCKA, NPOAOJKAJIO CYMECTBOBATL Kakb obligatio
naturalis 13, PmMceie lopucTHl mam gaabme: HHOrZa AHYHOe 0643aTeJbCTBO NPH-
3HaETCA BOOOmE NOrameHEHHMDb, HO 30 HAMD YIepEHBaeTCS 3HadeHie obligatio
naturalis Toabko 218 10r0, YTOOH COXPAHHTH 32JOr0OBOE NPaBO OTH YHHYTOEEHIA.
Jpyrexs nocakgcrsift aT0 HaTypaanHOEe 0043aTeAbCTBO He NPOH3BOAETDH. IOpHCTH
IlaBeas npaMO TOBOPHTH Aake BB 10KO0HOMD cayiab: remanet propter pignus

$ L.5pr. D. 20, 1.
tL.58§2L.1§4 D.20, 1.
8 Cu. Jdepnbyprs, OGasaTexscrsesnoe mpaso §§ 83—84.
6L.5pr. L.13 § 56 L. 14 D, 20, 1. O6m. u. § 42 mp. 8. L. 5§ 1 D. 20, 6.
D. 44 7L.32D.46,1.L 15C. 4,30.L.2D.20,3. L. 16 §1D. 16, 1. L. 7pr.§ 1
. 44, 1.
s

Cp. L. 22 C. 4, 29.

9 3a ACKIDYERieMB TOTO CIAy4YaA, KOTI& RH OIWHD H3B> KORTPArCHTOBD HE MOXeTh GHTH
NpREYEIGHD XaXe Kb 8aKIWUEHiD 0643aTexbcTBa BB GylymeMs.

10 Hanp., koraa 6yiymid kpexnTopb MOXeTh OHTh HpPHHYEIeHD CIBIATHCH KpeXHTOPOMD
B 21a atoll mbam coBepmATh kKaxkoe-1E60 mpexocraBienie GyxymeMy 10AXHHKY (Haup. 32X0rompa-
HEMATeIb 06A3yemcsA i8Th 88JOTOIATEA AEHHTE B3afiMH H 38JOTH yCTAMABIHBAETCA RB 06eame-
yenie uMeHHO 3TOro G6yaymaro saliMa); zaxte, koria 3aiOrhb YCTAHABAHBAGTCA Bb OGe3nmedenie
6yAymaro 10Ira TPETHATO IANA.

1L 1pr. 9pr. 11 pr. D. 20, 4. L. 4 D. 20, 3. Cp. kB aromy Dernburg. Pand.,
1-.21.2 § 274,84. Brinz, 1. rf, crp. 860, mp. 4 cxx. Windscheid, Pand. I, § 225, mp. 7 &

42, np. 8.

] 1, 43 D. 46, 3. L. 2 C. 8, 30 (31).

BL.14§1D. 20, 1.
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naturalis obligatio’ (L. 61 (59) pr. D. 36, 1). Takoe pbmenie yxaswBaeTb
Ha TO, YTO IOPHCTH (aKTHYECKH AONYCEKAJH HOPOAOJEEHie CYmMeEcTBOBaHIA 3a10-
FOBOIO IpaBa Bb HBKOTOPHXD cayuadxbs H mocah morsaro moraimmesis JHYHATO
o6asareancrsa 8. Toapko Aas TOro, 9yTo6H He cTaTh Bb npoTuBophuie ¢b mpHR-
HEIION'D 2ENECCOPHOCTH 3aJ0ra, OHA XOOYCKadE Bb OSTHXDH CAYYadXb CymECTBO-
sagie obligatio naturalis, exgHCTBOHHHMD cxbicTBieND KOTOpOE GHIO COXpaHeHie
Bb cHIB 3anoroBoro mpasa. Hakomendb, ectb HBckoapko pbmenidt, rab iopacra
60XpaHAOTh Bb CHIB 3al0rp mocaB moaHaro morameHids JAYHArO 06/3aTEAbLCTBA,
me npuGbrad kb nomaAriio obligatio naturalis. 9tn pbmenia mpamMo mpotmeopb-
4aTh y9eHil0 00D aKNecCOpPEOCTH 3aA0ra; HO HXb, HYEHO OrFOBOPHTLCH, He-
MHOTO 18,

CoBpemenHoe mpaBo (Kakh MH yxe sHaeMb B3b § 40, II) nomao zaasme;
ONO 3HAETH peadbHHH KPEJETH BH COGCTBOHEOMD CMHCIB CEOBa; OHB COCTOHTH
b TOMDB, UTO KAlHTalb CCYEaeTcA ¢b ThMB, YTOOH BB cayuad ero HeynJaTu
6HAO0 HOXJYEHO YAOBAETBOPEHie H3b 3eMeAbHAr0 Y4YacTka. CBASAHHOCTH 3eMelb-
NATO YYaCTEa BO3MORHS NPHANANIAIbHO (6ess BOSHAKHOBENiA 0043aTeabCTBEHHATO
TpeGoBanis o Bo3Bparh jammaro kammrata (Grundschuld). Pemasne, HampoTEB®B,
Bb NPHHOENB 3HAJE TOABLKO JHYHHE KpedTh; 3aJ0roBOE MpaBo-—obligatio rei—
Yy HEXD CIYEHIO TOABKO ofesneueHiet H moAKphnieHieNs JHYHAr0 KpepHTa, a
IOTOMY NIDHHNHOiaXBPHO HE AONYCKaloch OTABABHO H He3aBACHMO OTBb obligatio
personae. Br coBpeMennoMs npasb, cxbpoBareanbBO, 3a10roBoe mpaBo (HNOTEKA)
YTPATHIO XapakTeph CTPOrO AKNECCOPHAr0 UpaBa; OHO IPEBPATHIOCH BB CANO-
croATeabioe NmpaBo, Bb CHEIY KOTOpParo Bemb MOxeTh OoTBbuaTh 3a ymaaty Toro
Roara, KOTOpHH 3aKI0YaETCA Bh CAMOMD 3aJOrOBOMB OTHOMIEHIH.

IV. Ecam amunoe 06A3amesvcmeo, 06e3neueHHOe 3aA010M3, USHIOHACMCR
(mamp., mpeBpamaeTcd Bb TpeGoBaHie YGHTKOBD OTH HEHCIOIHEHiA), 3aJ0roBoe
mpaBo Bce-ike coxpamdercd. Korza o0043aTeabCTBEHHHE XOATH YBEIHYHBAETCHA
(sanpaMBpb, npeGaBadeTcd 00A3aHHOCT NJATHTh NPONEHTH Bcabicreie mpo-
CpOvEH), TO 3a10rh oGe3neumBaeTh H 3T0 npmpamerie '’. Ho koria o6a3aren-
CTBO YMEHBIIRETCH, SAJOr'b BCE-Ke INPOJOIEAETh COXPAHATH CHIY BB HOAHOM®B
o0veMB BB oGesneuenie ocratka '8, IloaroMy, ecam 0043aTeJbcTBO HpH Oepe-
xoxbd mo macabxcrBy xBamrea BHa HBCKOIBKO 0043aTEAbCTBB, TO Bb o0e3uedeHie
EaZJaro Hoparo 0043aTeJbCTBa COXpaHAETH CHIY 3al0roBoe mpaBo Bh NMOJHOMB
o0benb; oHO moramaeTcd JHWIb Ch YIOBIETBOPeHieMb BCBXD YaCTHYHHXD 00s-
3aTeJbCTBB 1%, OTO HAYaJO TaKD HA3HBAEGMOH HEOTHAUMOCU 3040106010 NPAGA—
pignoris causa indivisa est 2°.

14 Cu. Xeocmoes, Hatyp. o6asar., crp. 432 caa.

13 J3TH cxy4aH XapaKTepH3yOTCA TBMDB, 4TO XHYHOE 06A32TEALCTBO YHHYTOXKAETCH, HO NpE
a'rgg'b Il;pem-rop'b He N0AyYaeTh MaTepiaibHaro yrosiersopeHid. Cs. 06b aroMs noppobute BB
5 16 Hanp. L. 38 § 5 D. 46, 3. L. 7 C. 7, 39. K» arouy Xeocmoss, op. cit. crp. 477
cax.; 444 ca.; 467 ca. Huxe § 48, II, 1.

17L.8§5D.13,7.

181,6.C.8 27 (28). L. 8 § 6 D. 45, 1. L. 19 D. 20, 1.

19 TakeMbp 06pasoMb, eCIH JOXKHAKD OCTABEAD HBCkOAbKHXD HacaBiEAKOBB, TO 38I0TD
in solidum oTBbuaeTd 3a ynaaTy xoam kKaxiwMb coHaciBiEHKOMB. Ecim kpexnToph OCTaBHID
HBCKOALKEXD COHACIBAHEKOBBL, TO 8axors in solidlum orBBuaers nepexts KAXXAWMD HSHE HEXD 3&
ero xoxw. Dernburg. 1 § 277 mp. 3—5.

201.8§2D.13,7.L.25§ 14D, 10, 2. L. 16 C. 8, 27 (28). L. 1 C. 8, 31 (32).
L.2C. 8 31 (32). L. 1 C. 8, 30 (31). Fpunys § 358 roBopaTh> 0 cosudaprocmu rei obli-
gationis.
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Koria ®» o6asaTeabcTBy npm6aBigeTcs 1ogoe 000asounoe 06A3amerd-
€m60, TO 3aJOrb 00e3MeYHBaeTh H 3TO 06A3aTeJBCTBO, €CIH BOAA CTOPOHD He
Onaa mHad ' (Hanp., KPEAHTODD 3aTPATHAD H3XGPEKE HA AQRHYK €Ny BB 3al0rb
Bemp H TpeGyeTh HXB BoaMbBmenia suberb c¢b yunaaroff raaBmaro poara). Joro-
60pHbIE MPOUEGHTH 06e3MeYHBAIOTCA SAIOrOMDB, ©CAH 3TO BHTEKAeTh H3b COrla-
megia croporb. CorzacHo mpezanoxaraeMo#f Boxb cropos pbmaercs Takme Bo-
npocs 06 o6vemB sajdoroBoro npaBa BbH ToMB cayuaB, ecam BMBeTo omEAae-
Maro 00s3aTeabCTBa, Bb OGesNedeHie KOTOparo OHAB YCTAHOBACHh 3aJ0rb, BO3-

HEK10 Jpyroe (mamp., BMBcro safiMa BO3HHKIO 00643aTelbCTBO HSH HEOCHOBATENb-
Haro oGorameris) 2%,

§ 42. 06besTn 3anorosoro npasa.

I. O6BbeETOMD 3aJ0TOBOr0 IpaBa MH HA3HBAEMB TOTH IIPEAMETH, KOTOpH
orpbuaeTh 3a yOJaaTy A0Ara, 3aKIi0yalomaroci Bb 3alorosoMdb oTHowmeHid. Tog-
Bbe 6510 OB Ha3BaThb €ro MPEOMeMOMs 3a.01060% omermmemeennocmu . Ta-
EHMB NpPEeAMEeTOMB MOXeTb OHNTh, Opexie Bcero, mmaecHas eewn. IIpE ToMb,
Bb 3al0r'b MOXETb OHTb JaHa BCAKad Bempb, KaKb JBHEEMad, Takb H HEABH-
JKHMad, eciu OHa He res extra commercium . 3a poare orTBuaerh BcA 3al0-
xerHad Bemp. IlosToMy, Korga Bemp dmwaumca, 10 Biaxbaens kaxpaoft wacru,
no npexhABIEHIA Kb HeMy a. hypothecaria, MOXeTs 0CBOGOJHTHCA JHIIb YOJATO0
KpeJHTOpPY Bcero jzoara 3.

IloTpe6ageMns Bema MOTYTH GHTH DPeAMETOMH 3adora (HanpaMEps, X1bB6B,
lenbrm) *. Ho vacro Ba Takoro poja BemE YCTAHABIHBAETCA He 3aJ0r'b, Bb
codcTBeHHOMD CMHCIAB, a Takb Ha3. pignus irregulare, KOTOPOe COCTOHTH BB
cabryiomensb: Bh o0esneyeHie yAOBIETBOpeHiA MO 06A3aTEALCTBY NOJEHAKD Ie-
PelaeTh KPOLHTODPY 63 coOCcmeenHocms H3BBCTHO® KOJHYECTBO HOTPeGJAeMHXDb
Beme# (ocofenHo JAemern), & KpeiHTOph 00:A3yeTcA N0 HCIOJHEHIH KOJKHEEOMD
cBoe#i 00A3aHHOCTH BEDHYTh €My TaKoe Xe KOJHYecCTBO TAKHXD ke Bemed. Joa-
JREAAED [OJyYaeTh NPOTHBb KpeldTopa actio pigneraticia in persomam, xora

. 3aJi0ra, CTPOrO roBOpA, He YCTaHABAABAGTCA °.

II. B sajgors Mo®eTh GHTHL IaHa udeasvmas uacmd eewyu (pars pro in-
diviso). Kawan# cocoGCTBEHHEKD MO:KETH 3aKIaZHBATh OTALBIBHO CBOW ZOJI0 BL
o6melt coGersennoctn ®. Ecam 3arBmb co6CTBeHHHKE npmCTYynATH Kb pa3nbay
BeIld HA pea]bHHS YacTH H He OPHBIEKYTH Kb ydacTiio Bb pasibab samorompu-
HAMATeNd 7, TO 3aJ0rb OPORONEAETD 06PEMEHATh 3aJ0ECHHYI HHTEAIEKTYadbHYIO
4acTh Belld, T.-€. Bb co0TBBTCTBeHHO# aoak o6peMeHsAeTd peajbHHA YaCTH BEIH,
NOJYYeHHHA GhBIHMA COCOOCTBEHHEKAME 5.

III. Ecam BB 3azorb ZaHa universitas rerum distantium (cm. O6m. gacTs
§ 30, I, 3), To mpeamMeToMD 3aJ0Ta ABAAWTCA OTABIBHNA BemH, BXOLAMiA Bb

cocTaBb universitas; Ho ecanm xo3aiicTBeHHoe Ha3Hauemie 23Toif universitas Tpe- |

ML, 88§5D.13,7. L. 6 C. 8, 13 (14). Windscheid, § 226, up. 5.
22 Arg. L 56 §42 D. 486, 1. :
! Brinz 11 § 346 in fine.
2L.3.6C.8, 16(17).L.1§2D. 20, 3.
3 Dernburg 1 § 277.
tL.34§2D.20,1.L 7§ 1D. 20, 4. Windscheid § 226a np. 2.
5 Dernburg 1 § 272, 4. Windscheid § 226a mp. 4.
2

¢L.1C.% 20 (21). ... 8§ 3 D. 20, 6°
7L. 2 C. 3, 37.
81..7§4D. 20, 6cf. L. 31 D. 33, 2.

"]
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‘6yeTp OTYYkJeHiA HAH morpeGaenia orababENXD Beme# H 3aMBHN HXB HOBHIMH
(ToBapHH# CEAaAB, CTAX0), TO OTYYEACHHHSA BENH CYHTAIOTCA 0CBOGOXKIEHHHMH
OTBH 3al0ra, & BHOBb HpioOpBTeHHHA NOZAGEATH 3aJ0roBoMy OpaBy. Ecam uni-
versitas rerum He mpexmoraraerh no cBoe# npapoxh Takoro mambmeria, To TOorAa
BHOBb NPioGpbTeHHNA 10 yCTAHOBAEHIH HIOTEKH BemE He LHOAAEXEATH 3ad0ry, a
OTYYEXGHHHSA NPOAOAERIOTDH CYHTATHCA SaJOXEHHHMH (HAUOp., 3aJ0XK6HA KApTHH-
Hafd rauiepes nio6Tens, Gméaiorexa yuemaro) °.

IV. Bwberk ¢b saxoxemnoff Bempio 3aJory mopiexaTs BCh ea npupawe-
NIA W, N0 O0meMy NpaBEAY, TakEe npunadiexscrocmu '°; naodv: 3al0xEeHHOH
BemH NOAJEXRATH 3aJ0ry, eclir oHE mocard orxBaenis mocrymaioTh BBH Co0:TBEH-
HOCTb 3aJorogareas !'.

V. He opgb Toabko ThiaecHHs Bemu MOryTh OHWTH IpeIMeTOMb 3al0roBof
orsBrcTBeEHOCTH. 3a ynaaTry JoJara, SaKllUYalomarocA Bb 3ad0rb, MOXeTb OT-
pBuath BCe TO, 4TO MOXeTH OLITH OPOJAHO H TAKHMBL 06pa3oMb O0paINEHO Ha
yaosaerBopenie kpegmropa (L. 9 § 1 D. 20, 1; cu. Bume § 40, I). IToaromy
H res incorporales Moryrs O6HTb 00bEKTaMH 3aJ0TOBOr0 TpaBa (3aJ0rb Bb IIH-
pokoMb cMuCAB caoBa). Bb wacrHOCTE MOryrh OoTBBuUaTh 0643aTEAbCTBEHABIA
npaBa, OpHHALJAERAMid AOIKHAKY HIH HHOMY JHNY, pa3Haro pola jura in re
aliena ®, HaEoHemn, Bb H3BBcTHOMD cMHCHE, camoe 3axoroBoe mpaBo (subpig-
nus). Bb KamAOMP H3B STHXD CIYYaEBDH 3aJOTb MNOJIEKHTH OCOOMMD HOPMAMD,
oupexbagiomuMs cO0co0s A NOPAJOKDL peaansaniE 3axorosoil oTpbrcTBeHHOCTH.
Bazubilmie #3» 3TEXD cayuaesb GyiyTh pascMoTpbunl oco6o (Bb raasb III,
HHXE).

VI. Hakouens, mpeiMeTOM® 3aJOroBOr0 IpaBa MOEETh OuTh NbJoc umy-
wgecmeo. VmymecrBo He ecThb 0co6mlt 00beKkTh mpaBb, & JAWmb 0C0G0€ 0OPHIH-
geckoe mouarie (cM. O6m. y. § 29, IIT). Korza rosopars o hypotheca omnium
bonorum, T0o, Bb CYMHOCTH, UMBIOTL Bb BHLY COBOKYIHOCTh 3aJOrOBHIXH IPaBb
Ha OTABIBHEIA YaCTH 3TOr0 HMYMECTBA H Kakb-Obl MeTadopod BHDAEAOTH TY
MHCIb, YTO 3aJ0rOBHA UpaBa Ha BCH mpexMeTn, BXojdmiie Bb COCTaBb HMYIIe-
CTBa, MOryTh OHITH YCTaHOBIEHW Cpa3y, TO MpPeiMHCAHil 3aKOHA HIH TMO Boxb
siagbibna, 6e3s nepevncaeHias BcBxb orxBabHENXDB mpexMeToBdb . OGHEHOBEHHO
BB caydyab sanora mMymecTBa 3aJ0roBoe IpaBO HPOCTHpaeTcsA H Ha Bch Oyaywiisa
npio6pbrenia 1®, 3a mexmoueHieMs TBXb Beme#, OTHOCHTEILHO KOTOPHXDB €CTh
OCHOBaHie NOJaraTh, YTO COOCTBEHHEKD He cibiaas OW HXBb 0GBEKTOMB che-
njaasHo# HnoTerm M.

9 L.34 pr. D. 20, 1. L. 13 pr. D. eod. Dernburg [, § 272, 3. Windscheid I, § 226a
np. 4. Brinz § 354 mp. 10, 11.

o[,18§1L.21D.13, 7. L. 16 pr. D. 20, 1. Dernburg I § 273, 2.

11 Jroro He GyxeTsb, HAND., Bb TOMB CIydaB, ecin 3aioXeHH#s Beulb MPOIAHA 3RIOrola-
TeXeMb, HIH ecIH OHa mepemia BB PykH bonae fidei possessor L. 3 C. 8, 14 (15) L. 1C. 8,
24 (25). Cf. Paul. 2, 5, 2.—L. 29 § 1 D. 20, 1. COx. Dernburg, Pfandrecht, I crp. 442.
Pand. I § 273 np. 8, 9. Windschetd § 226a npum. 11. Brinz § 354 mp. 8, 9.

12 Obligatione generali rerum, L. 6 D. 20, 1. Cu. Takxe L, 1 pr. L. 34 § 2 D. 20,

1. L.6 D. 40, 8. L. 28 D. 49, 14. L. 2 C. 8, 13 (14). Windscheid I, § 228. Brinz I
§ 347 np. 12.

L. 9C. 8, 16 (17).

#L 6—9pr.D 20 1. L 1C.8, 16 (17).
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§ 43 BosuukHOBeHie 3a10roBoro npasa.

3ajaorosoe mpaBO BO3HHKAETh Ha crBiywmuxs ocHoBaHiAXB: 1) mo joro-
BOPY YaCTHHXB JHNG !, 2) MO mpeANHCAHIO 3aKoHA, 3) WO cyreGHoMy phmesiio.

I. Joweops. Uro racaerca xorosopa, TO OTh Hero He TpedyeTcdA (Kakb
Mu 3aMbrmam Bb kKoEOE § 406) ompexbuenmoift gopmwui?; ombp MoEeTh GHTH H
VCTHHMD H NACbMeHHHMDb., M3pBermas KoHCTHTYNiA nMmepaTtopa JbBa 0OTiaeTs
mpexnovTeHie 3aJory, COBepIIEHHOMY publice mau quasi publice (§ 40, IV).

Yemanasausams salorb ¢b NOTHOW CHAOK MOKETB TOABKO COGCMEEHHUKS
saknaansaeMoft emu ®. Cynepdumiaps, smpareBTa® m bonae fidei possessor?
MOryTh YCTaHABIHBAThL JHINL Takoff 3ad0rs, CHAZ KOTOparo OrpaHAYeHa CHIOWN
OpaBa Ha Bemp CaMEXD YcTaHOBHTexell.

Yyocyro eewsp MOXKHO 1aTh Bb 3aJ0Tb, KaKb TAKOBYW, T.-e. Bb OXKHAAHIN
6yaymaro npio6pbrenia ea Bb COGCTBEHHOCTh; Bb TakOMb caydah 3aJors ycra-
HABJABaETCA Kakb OH mOXB yCAOBieMD H MOAYYaeTh CHAY JAMb o npio6phrenin
npaBa CoOCTBEHHOCTH 3aJdorojarteleMt . CrapmaucTBo Tako#f HmoTexkE ompeik-
AdeTcA BpeMeHeMb cOBepineHia satora’. Bopousews, sadors uyixodl Bemu, coBep-
menEN# 6e3b BCAKHXD OrOBODOKD, MOAYYaeTh CHAY, €CAH 8aJ0rogatedb Boocabi-
CTBiH CTaHETH COGCTBEHHHKOMD 3aJ0XKEHHO# Bemm, HIH eCIH COGCTBOHHHKD BellH
yHacabiyeTh YCTaHOBHBIIEMY 3aJ0rb HeCOOCTBEHHHKY; TpeO6yeTcd TOJBKO, YTOOML:
33J0TONPHHHMATENb Bh MOMEHTH YCTAHOBIGHIA 3aJa0r4 CYHTAID 3aJOrogarels
yIPaBOMOYEHHHMb Kb yCTaHOBAEHil0 3atora (T.-e. GHADB bonae fidei) 2.

Ilpio6promams 3al0roBoe NpaBo MOEETH TOJBKO EDEAHTOPB DO KaKOMY-
aH60 amuHOMY o6sasaTeancry (Bume § 41, II). Beapasamuso, 6yieTs au 310
0epBOHAYaJbHHE KDPEAHTOPH, HAH TOABKO LECCIOHAPD.

II. 3axons. Bp cmay HemocpexcTBeHHaro mpepmHCaHiA 3akoHa ® 3aJ0T0BOE
OpPABO BO3HHEAETHh HAM Ha onpexBienHns Bemu AOJKHHKA, HAH ke Ha BCe ero
HMYINECTBO.

3aJorosoe mpaBo Ha OTIBABHHE NpEAMCTH YCTaHaBAHBaeTCH, HaupEMED®,
Bb cabayomuExdb cayyadaxs. Jumo, oriaBimee BHAMH rOPOACKOH yYaCTOKD 3eM.H,
axker» no moBopay cBoux® TpeGoBamift H3B Haillma 3ad0rosoe npaso Ha Beild,
BHECEHHHd HAHEMATeleMbh Ha NpPOAONKHTEJNbHOE BpeMA H4 8TOTH yyacTokd (illata
et invecta) !°. Juno, oraaBmee BB apeHay 3eMierbabueckiit ywacrors, mMbers

1 [lo saemwaniio Takke MOXeTh OWTh HAXOKEHA 33X0roBaf OTBBTCTBERHOCT: HA Beulb
nacrbrosatexs. L. 26 pr. D. 13, 7 L. 1 C. 6, 43. Dernburg, Pfandrechtl, § 33 u 34. Brinz
Brinz § 354 mp. 48.

2 L. 1D. 15, 7. Dernburg 1, § 266, 1.

$L.2D.13,7 L. 2. 4. 6. 8 C. 8, 15 (16).

$L.13§3D.20, 1. L. 16 §2D. 13, 7. L. 15D. 20, 4.

5 L. 18 D. 20, 1. Paul. 19 ed. Si ab eo qui Publiciana uti potuit quia dominium non
babuit, pignori accepi. sic tuetur me per Servianam praetor, quemadmodum debitorem per
Publicianam. L. 21 § 1 D. eod. cf. L. 14 D. 20, 4.

_ 6L.168§7D.20, [.Cp. eme L. 1 pr. L. 15§ 1 eod. L.3 § 1 L. 7 § 1 D. 20, 4.
Dernburg 1, § 267, 1. Windscheid § 230, np. 7.
7L.3§1L. 21 pr. D. 20, 4. Cf. L. 7§ 1 D. 20, 4. Dernburg 1, § 267 mp. 8.
| $L.1pr. L. 22D. 20, 1. Cp. oxnako L. 41 D. 13, 7. L. 9 § 3 D. 20, 4. Bonpocs
coopunii cM. Dernburg I, § 267 np. 9 n 10. Windscheid § 230 mp. 8 u 9. Brinz § 354
. mp. 18-22.
P 9 PuMcrie HCTOYHHKH TOBOPATH BB aTOMB caydad o tacitae conventiones, hypotheca
tacita. Brinz § 354 mp. 26, 27. Dernburg I, § 265 np. 3. Dig. 20, 2. Cod. 8, 14 (15).
0L . 4pr. §1L.2.3.5pr. §1L.6.78§1D.20,2.
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no NOBOAY CBOHXD TpeGoBalift H3L 10r0BOpa apeHAH 3aJ0roBoe OpaBO Ha ILIOXH,
H3BJEYEHHHE apeHJATOPOM® M3b yyacTEa !'; 3aJ0roBoe npaBo Ha invecta et illata
BO3HHEAETD BB 3TOMB CAYYah TOJBKO BB CHIY COTIAMEHiA ¢ XO3AHHOMB yYacTKa '3,

ITpumbpare 3aKOHHATO 3aJ0ra Ha BCe HMYMECTBO AOJXHHEY CAYRATH CIB-
Ayiomie caysad. Pmckb mwbeTs mpaBo sasora BB oGesmevenie cBOEX'H TpeGoBamii,
kpoxd mrpadEmx® !, Takoe Ee nmpaBo EMBIOTH EMOepaTop®: B ero cympyra lt.
Manonbrrie B GesyMmune EMBIOTH 3aKOHHYI0 HIOTEKY HA EMYIIECTBO ONEKYHA BXH
nonevnTead '%; xema mMbeTh HDOTEKY Ha HMYmMeCTBO MyZa Bb oGesmeueHie BO3-
BpaTa eda mpuganaro (dos)'® m T. x.1'%.

ITI. Cyde6roe prutente. Ha ocnona.uin cyxeOnaro phuenia BOSHHEAeTH
8aJ0roBoe INpaBO Cb OrpaHHuYeHHHMB 3pPerroMsb. Copepxanie ero 6oabe mau
Merbe OTEJNOHAETCA OTH COZEepEaHiA OOHKHOBEHHAro sazorooro mpasa. Cxb-
1yeTb pasiHuaTh ABa CAyYad.

a) Pignus in causa judicati captum. Co Bpemend umnepin pbmemnis, mc-

* CTaHOBJEHHHSA BB NOpAAEb skcTpaopamuapHO# cognitio, MOTAE IPHEBOAHTHCA BB

BCIIONHEHie myTeM® B3ATiA 3ad0ra. JoAXHOCTHO JHIO, HCHOJHAOmMEe CyAeGHOe
pbuwenie, 6pax0 m3p EMymeECTBa JAOJEKHHER KaEY-IHO0 Bemb, ABHRHMYI BIH
Xaxe HOABHEHMYIO, H, ©CIH Bb TeueHie 2-xb NBcAmeBD ZOAKHEED HE HCNOAHAXD
cyre6raro pbmenis, npojaBado ee Xid YAOBIETBODEHiA IpeTeH3iE KpeaHTopa .

b) Pignus praetortum. Iaa oGesnevyenia HBEOTOpHX® npHTA3aHi# MpeTops
BBOJHIB KPeiuTopa BO Braxbuie mMymecTBoM® foaxEEka. Takad missio in pos-
sessionem ycramoBadaa Eburo Bpoxl 3amorosoro mpasa !, mocabicTsia KoToparo
GBI PA3IAYHH Bb OTABABHHXD CAYYaAXS 30,

Konkypcroe mpoH3BOACTBO HAAD HMYIMECTBOMD AOJEHHKA OTKDHBAIOCH Y-
TeMb Missio in possessionem rei servandae causa®'; Takad ®e missio in pos-
sessionem CJy&HIa Bh OOWKHOBEHHOMB mHpulecch cpexcTBOM® HCHOJHEHIA CY-
XeOunxb pbmeni#; oHa BiekJa 3a €060 HpPOAAKY HMYMECTBA N0 HCTEYeHiH
m3pberaaro cpoka 2.

Missio legatorum servandorum causa jaBaJach BB NOAb3Y JeraTapieps,
eclH HacaBIHHED OTKaswBaJcA AaTh nopyudredeit B ymaath aerarossb, KOTOpHE
eme He NOjJexaJH HeMegleHHOH ynaarh 3.

Missio Bb cayuad orkasza nate cautio damni infecti pascMorphbua Bmme
(§ 14, III).

Missio ventris nomine gxaBasach GepemerHo# xemmurk, orb Koropolt MOr®
pom’rbcl',a Gamxafimift Hacabaunk®s oTKpHBalomaroca Hacabacrsa (Hacabxer. mp.
§ 20, D).

1L 7pr.D. 20, 2. L. 3C. 8 14 (15) Cun. 06 ataxs caysaaxh B 001 interdictum
de migrando Dernburg 1, § 268. Ilepeycuh OCTAIBHHXD CHOENiAXbHHXD BAKOHHHXD HOOTEKD Y
Dernburg 1, § 269, A. Brinz I crp. 877 Windscheid § 231. Fapows § 190, II.

1’ L. 5 C. 4, 65.

1B L. l 2 C. 8, 14 (15).

nlg e6§1C. 8, 14 (15).

181,20C.5 37 L.7§5i f. C.5, 70. L. 6 C. 8 14 (15). Nov. 22. c. 40.

16 L. 1C. 5, 13. .

17 QcrasbHHE CIYY8H TreHEpaIbHHXb SaKOHHHXD ®noTeks y Dernburg I, § 269, B. Bruns
II ctp. 876. Windschcid § 232. Bapoua § 190, 1.

18 1. 31 D. 42, 1. Cod. 8, 22 (23). Xaocmm, Her. puu. mp. § 111, IILL

¥ Pigous praetormm L. 12 D. 41, 4 L. 1. 2 C. 8, 21 (22).

2 L.26 pr.D. 13, 7. L. 1 D. 42

L, 11§1D36 4. L. 35 D. 42 ‘5. L. 2.8 C. 8, 17 (18). L. 1 C. 8, 22 (23).

nL1 C 8, 22 (23).

2 L.5 D. 36, 4.
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OTH missiones mo o6meMy NpaBE1y He JaBaJH IpaBa OpOXaxu; oGesmeve-
Hie COCTOAI0 Bb TOMb, YTO HMYMECTBO HAXOAHIOCH HOXD (aKTHYCCKHMD HAX30-
POMD BBeieHBaro Bo Baaxbmie amma .

Taasa II. Conepaxanie, 3amHTa H HpPeRpameHie 3aJ0roBoro
npaBa.

§ 44. Npaso sanoronpuhumarens Ha BrajbHie 3an0MEHHOR Bewbio.
Actio hypothecaria.

I. 3anoxkenHas Bemb MOXEeTh OHTh OTAaHa BO BiaaxbHie KpeamTOpy npu
3aKAI0EHIU 320106010 00060PA; BTO pignus Bb ThcHOMB cMucal, BB oTanvie
orb hypotheca (sume § 40, IV). Kpezmropn cramoBETCE BB 8TOMDB cayvab
10pUdUNECKUMS 6radmadyems! B Bh cayuab mapymenia Braabuia mwmbers Baa-
Zbabueckie HHTEDAHKTH (STO— OFHHD HSH CIy9aeBh TAKb HA3. IPOH3BOAHATO
Biagbuia; cm. Bume § 18). Ysykauid, HauaTas sadorojateieMb, He MPEpH-
Baerca BeabxcrBie aToro mepemoca Baaxbmis Ha saJoronpEEEMaTed i

1I. Ecarn praxbrie He GHA0 MmepefaHO 3aJOTONPHEEMATENI0 Cb CAMaro Ha-
Yaja, TO-eCTh, 6CAH OHIa YCTaHOBNEeHa hypotheca, TO 8a10roBofl KpeIHTOPH MOr'b
norpe6oBaTe BIaybHig Bempld ¢b TOr0O MOMEHTA, KAKD HACTYOHTH CPOKD YIIATH
no Tpe6oBaHil0, 00e3ueYeHHOMY 3aJOTOND, H 3Ta YIIaTa He 6yAeTh OPOH3BEAEHA
loaxuagoMb. Iloaysmss Baaxbmie, OHP MOXETH YAEDEHMBATL Bemb 10 YAOBIe-
TBOpeHiA ero 00:43aTeJbCTBA, 06€3MEYeHHAro 8aJ0roMb. TOJLKO BH HCEANYHTENb-
HHXb CIyYadXb KDOJHTOPh IO HmOTexB MomeTb Tpe6oBaTh IEpeiavyE Bb €ro
PykE Biafbmid Bempld A0 HACTYNAEHIA CPOKa YNJaTH foara (HanpEMmbps, kKoria
BeMHd TPO3ATH SHAUYHTOJbHOE IIOBpeXjJEHie, €CAH OHA OCTAHETCA Bb DYKaxb
ZOJXEBHKS) 8.

III. Kpowb Toro, no peckpanry mMneparopa I'opziana (L. 1 C. 8, 26: a. 239),
3agoroBolf xpepmrops mMbBers y®e mocarb yzoBaeTBopemia cBoero mpasa Tpe6o-
BaHig, 0063MEYEHHATO 3aJOrOML, jus refentionis 0O OTHOMIEHID Kb 3aJ0XeHHOH
BOM|A, NOKd XOJEHHKDL He YOJATATH OCTAJbHHXD CBOHXD AOITOBb TOMY XK€ Kpe-
JKHTODY, He 00e3HeYeHHHXs 9THMB 3aloroMs. Ho KpepiuToph He HOJB3YETCHA STHMD
jus retentionis, eciE 3aJoxeHHYI0 Bemp Tpe6yeTh MAaXMi#f 3an0rompHHEMATENb.

IV. Ecan 3aloxeHHadA Bemb UDPHHOCHTH 7.400bL, TO 3aloroBodf BbpaTeas,
Biaxba sroff Bemplo, MOEeTH co6HpaTh NIOAH H mOTpe6aaTh HXxb. I[BEHOCTH
IIOAOBD 3aCYATHBAETCA Bb CYOTH IPONEHTOBh 00@3NOUEHHAr0 3aJOrOMD XOITa,
a eCIH OH3 HXD NPEBHINAETH, TO OHa 3aCYHTHBAETCH Bb CUOTDh KamHTala !. Ecam
OPHHOCAMAA NIOAH Bemb JaHA BB 3aJ0T'h Bb o6e3meueHie 6e3mpomeHTHAro safima,
TO 3aJOTONPHHEMATENh MOXKETh NOAb30BATHCA NIAOXAMA Bb pasMbpb oOGHYHHXB
Bb JaHHOH MBCTHOCTH NPOMEHTOBB; OCHOBaHiEM® CIYEHTb TO COO0paxenie, 4TO
pa3®s JONEHAKDL 063BOSME3NHO MHOJb3YeTCA KANHTAJIOMbB, TO IO CIPaBEANHBOCTH

% L.3§23D. 41, 2. L. 2 pr. D. 41, 5. Windscheid § 233 np, 15—19. Dernburg
1, § 270, up. 8—11. Girard crp. 1039. Baron Inst. § 218. Keller, Civilpr. § 78.
" 8 npasB uple,u;;ropa noxb30BaThCA 8aX0xeEHOH Bembio cM. Dernburg I, § 278, 2.
. 16 D. 41, 3.
8 Cu. Dernburg, Pfandrecht, I1 crp. 298 ca. L. 14 pr. D. 20, 1.
tL.1-3.12C. 4, 24. L. 12 (11) C. 4, 32. L. 2 C. 8,24 (25). L. 1 C. 8, 27 (28).
L. 23 pr. D. 20, 1. L. 5 § 21 D. 36, 4. Windscheid § 234, np. 3. Cp. Bume § 42, I\é’.
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c.u'knysen JaTh BOSMOXHOCTH H KDEIHTOPY HOJb30BAaThCA DJOJAMH 3aJ0EEeHHON
Bemma °.

V. Jaa noayveria Baaxbuia 3alomenHo#f Bemplo kpeiuTopnh EMBers abco-
A0OMHYIE UCKYU, KOTOPDHE Ha3WBalTCA a. Serviana u quasi Serviana HIH a.
hypothecaria. Ycaoeia Toro m xpyroro HcEa crbayiomis:

1. Ecar semp 6naa xaHa Bb pydYHO# 3aKdayh — pignus,—T0 EpeXATOpP®
MOXETh BUYHHHTH OTOTH HCED %010a Obi 0N HU ympamuss esadnnia. Ecam
ycranoBieRa hypotheca, To EpeaETops MOEeTs Tpe§oBaTh HepeHoca BiaxbHis
TONBLKO TOTAa, KOTA@ HACTYIHTD CPOKZ UCROAHEHIA no 06Aasameavcmey, oGe3ue-
YeHHOMY 3aJOroMb: KO CPOKa OHBH MOXETH NOTpe6oBaTh Bempb JIAmME Bb HBEO-
TOPHXD HCKIOYHTONLHHXb CAyIadxb (0 HAXB cM. § 44, II).

2. Hckb TNperpABIAETCA NPOMUGE 6CAKAL0 64a0MAGYA Gewsyu, 6yAL TO
XOLEHHKD IO JIAYHOMY 00A3aTEeIBCTBY HAH TpEThe JHNO, pHxrveckilt Braxbiens
Bemu uaa detentor alieno nomine. Kb orsbrcrBemmoctr mpmBieraerca m fictus
]§)ossesslor ;‘.;e TOTH, KTO dolo malo desiit possidere mam liti se obtulit (cu. Bezme

13 2
3. Codepoloauw HCKA CBOXHTCA Kb IPH3HAHII0 3aJOroBOT0 NpPaBa HCTIA

npncymnexmo orebrunka kKb Bupavb €My Beld HIH CTOHMOCTH BeMH BBH XGHB-

raxb. Ecam orpbTuEKOMD ABIfeTCA XOXRHEKD HO AAYHOMY 006438TEABCTBY, TO
onbHEa He MOEOTH NPEBHMATh CYMMH X0ara, oGesmedeHHaro 3aiorous ’. Ilnoxw
BOME BHIAAIOTCA TOABEO BB TOMB CIyJad, eciE caMolf Bem® He XOCTATOUHO Ha
HOEpHTie xoara 3.

4. 3awuma 0OMETLMYUKA MOEETH GHTb pasamyHOH:

a) Kaxau#t orsbrumrb, jame malae fidei possessor, MOXeTH 0CBOGOAHTECA,
ynaamues ucmyy doaws, obesmevernnt saaoroMs ®. Bonae fidei possessor, cxb-
JaBb 3Ty yNJaTy, MOXeTh Tpe6oBaTh, YTOOW HCTEN'h YCTynHEAD eMy Bch mekm,
EOTOpHE OHb EMBeTh mpoTWBD XOIEHEEA DO 0043aTEILCTBY, 06€3MEYEHHOMY 3a-
JoroMdb (T. Ha3. beneficium cedendarum actionum) 1°.

b) Ecazm rRpezuropy BB o6e3medeHie OXHOrO XOJra SaAOKEHH OTTBIBHELA
pemyu H, KEpoMBd Toro, ycramoBleHa HNOTEEa HA BCe HMYIMECTBO XOJNEHHEA, TO
orpbrunks, npmBrevenHuwi# no arod wocabame# hypotheca generalis, MoxeTs
NpPeLIOEHETs> KDPEXHTOPY oOpaTHThCA CHavada Kb hypotheca specialis. dTo—T. Has.
beneficium excussionis realis 11,

¢) IOcTrmiams '* BBeAH eme T. Ha3. beneficium excussionis persomalis; 0HO
COCTOAJI0 BB TOMB, YTO Tperiii Biaxbient sanoxeHnHo## Bemy (T.-e. HO XOMEHHED
N0 JAYHOMY 00A3aTEJbCTBY) MOr'h HPEXAOKHTh EPEIHTOPY, DPEeXbABAANMEMY Eb
HeMy a. hypothecaria, npexsapETearRo cxbiate DONMHTEY B3HCKATH XOATB Ch

8 L.8D. 20, 2. O . Has. awmuxpesn cu, L. 11 §1 D. 20, 1. L. 33 D. 13, 7.
L. 14. 17 C. 4, 32.—Dernburg 1, § 278, 4. Windscheid § 234, np. 5—b. Wendt, Pandekten

. 405,
P ¢ L. 16 § 3 D. 20, 1. Windscheid § 235, mp. 5.
§287 L. 218 3 D.20,1¢cf. L. 16 § 6 D. 201 Windscheid § 235, np. 8. Dernburg
I 4, mp. 8.
8L.16 § 4 D. 20, 1. Windscheid § 235, mp. 9 -12.
°*L.12§ L D. 20, 6. L16§3D20.Lll§4D204CfL]6§6
D. 20, 1.
L. 19 D. 20, 4.

1L 2C.8 13. L. 9 C. 8. 27.
12 Nov. 4 c. 2.
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JHYHATO AOJAKHEKA H ero mopyvarele#f npm moMomu TBX®b HCEOBB, KOTODHE ONB
umbers nporesn REXB '3,

VI. Kpoxd aroro aGcomoTHaro mCka npH 3a1orb MOryTh BOSHHERYTH eme
oMmHOCUMEAbHDle HCEH MOEIY CAMHMD 3AJ0TOAATEN6MD H BAJOTONPHHHMATENOM,
BBb 0COGEHHOCTH BB TOND CIydYaB, KOorza ycraHOBAemie 3al10ra €OINPOBOXKIAETCH
Iiepepavelo BOUH KPEXATODPY, T.-6. Bb cAyuad pignus Bb TBcHOMB cumcxb !t.

Baaxbnie Bempio Bo3naraerv m3BBCTHHA 0043aHHOCTH Ha SAJOTOBOTO Kpe-
JXHTOpa DO OTHOMGHI Kb 3aJ0rozare;io: 1) KpexEToph 0043aHD BEPHYTH 3a10-
XeHHYI0 Bemb 3aJ0rolaTed Bb cayuab yniaTe jpoara, 06e3ne9eHHANO 3aR0-
TONT 1%; 2) oww orBBuaeTh 3a rEGexpr HAH HOBpeXRJEHie SanoxeHHOR Bemu, Ha-
cryneBmia Bcabucrsie ero dolus mam xame culpa levis?e.

Bw cBo ouepexs “saxorogaTear o0a3mBaeTcd BeabicTBie neperaunm BIA-
XbHig mepeat KpepaaTopoMdb: 1) Kb BogMbmeHilo B3fepEeEs, SATPAYCHEHX'D Kpe-
XHTODOMD Ha 38JOXEHHYI0 Bemb, eciE OHb cabaaEN BB HATEpECAXDh 3aJ0TO-
xateas '’; 2) kb Bo3MBmeHil0 YOWTKOBH, IOHECEHHHIXD 3aJOTONPHEEMATEAEMD
Beabaersie culpa levis samorozarens ®; 3) ¥b ycTaHOBAEHiD HOBAIO 3aJ0T8, 6CNH
sanomenHo# oxasazach 9yyxaa Bems '°. .

YcraHaBauBaeTcd, TAKEMBD 06paseMB, 0co6aro poxa o6asareancrso (obligatio
personae), pealbHHE EOHTPAETH, EOTODH# HASHBAETCH comtractus pigneraticius '
W31 aToro KOHTPAKTa BO3HHKAETD 8. pigneraticia directa A saloroxareas mpo-
THBD 3aMOTONDHHHMATEJA H &. pigneraticia contraria Aad 3aNOrONPHNHMATOXS
UPOTHBE 33J0T0A4Teld.

.

§ 45. Npaso npoaamu 8aA0MEHHOR BeLM.

I. CaMHMD BAXHHMB IPABOMD 3aJOTOBOTO KDORHTOPA ABAAGTCA €r0 npaec
npodamtb 3aNOKEHHYI0 Bempb BhH CIy4aB HEYAOBAETBOpeHiA mO 0Ge3meYeHHOMY
8aJOTOMBb Tpe6oBaHil. JTO NPaBO COCTABIAETH cymecTBeHHbAmY0 vacTh pasBH-
TOro HECTETYTa 3aX0ra. Ilo H)cmunianosy mpaBy xpedumops He MoNcems Goims
AUWENHS €10, NaXe BB CHAY COCTOSBIIAN0 NpPH YCTAHOBIGHIH 3aJ40ra XOTOBOPa
O TOMB, 9TOGH 3aJOTONPEHEMATENb HE NMpOiaBalb 3aloxemHo# Bemun. Ecim Ta-
ko#t 10oroBopb GHAB 3aKN0OYeHD, KPEIHTOPP BCE-TAEH MOXKOTD NPOJIATH BemMb:
OHB TOABEO 0053aHB HE ONHHD pash, & MPu pPasa Npedynpedumsd IOIXKHHES O
npogaxh; mEave oEp orphuaers 38 mpogaxy, Eak® 3a furtum (L. 4 D. 13, 7).
STo npaBo NPOAAXH DPa3BHIOCH, OAHAKO, JHIIb NOCTENEHHO. Bb 3m0Xy xsaccu-
YecKUTs 0pucmoes 1aA NOAYYeHids ITOro npaBa TpeGoBaaoCch 0€060e Coriamemie,
TIPETOMD IPH CAMOMD YCTAHOBJEHIH 3aJO0ra; €CIH TAKOr0 COriameHia He GHJO,

13 Bospaxenie 065 usdepacxaxs, CABIAHENXD H8 38J0XEHHYM Bellb, HEROTAS He XAeTcA
AOIXHBKY, HO BB B3BBCTHMXD mpexbiaxt UpeiocTaBaseTca TpeTbEMD BiarBabnamdb 3axoxemHol
Bemu. L. 29 § 2 D.20. 1. L. 44 § 1 D 39, 2. Dernburg I, § 284, np. 13. Windscherd

235, 4.—O06% interdictum Salvianum m eme HBROTOPHXD HCKaXDh SaL0TOBOr0O KPeiATOP& CM.
“Dernburg 1, § 285. Fapons § 196 m 197.

10 hypotheca cu. L. 7 D. 20, 5. L. 4. 7 C. 4, 24. Windschesd § 381, mp. 4.

38L.9§3.5L. 10L.40§20D. 18,7 L. 11 C. 4, 24.

% L.13§1L.14D.138,7. §4 J. 3, 14.

L 8pr. L.25D. 13,7 L.7C, 4,24. L. 6 C. 8, 13 (14). L. 29 i. f. D. 10, 2.

lOu {..3 5§2D. 13, 6. L. 7G. 4, 24. Windscheid §.’382, op. 16. Dernburg 1, § 286
op. 10—13.

L. 9pr. L. 16§ 1L.32D. 13,7.

©L.1§6D.44,7. §4J. 3, 14. Xeocmoes, Her. pen. mp. § 78, I, 1, d.

1 Cp. oxuako Wendt Pand. § 162, mp. 2 m npormss mero Iernburg 1, § 280, 1181: 4.
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TO EpeiuToph, N0 MEbmil mo3xmbimExt kKiaccExops (IlaBia, Hamp.; cM. Paulus
S. R. II, 5 § 1), morp mpopaTs Bemp JEmb mocxb TpoekpaTHaro ysbEoMaeHis
XOIEHHKa 0 Npojaxh; eciH &e COCTOANOCH NPAMOE COrjialleHie O TOMB, YTOOK
Bemp HEe NmpoxaBalach, TO Hpoxaxa Onhaa HesosMoxma (L. 7 C. 8, 27 (28).—
L. 4 D. 18, 7 b ronmb mETEepmOIEpOBaHA) 2.

II. Kpexarops MOEETH NPOXATh SAIOREGHHYH Bemp NpH HAJIAYAOCTH CHEB-
AYWIEXD YCA06HE:

1) Ecam HACTYDETD CpOXZ uUCnoAHenia mo o06Aazamesvcmey, oGesneven-
HOMY 3aJ0roMb, H 0043aTedbCTBO EOJKHHKOMD BCe-TAKH He 6yieTh HCHOAHEHO 3.

2) KpexaTops X0aKEHD y6mJoMumd AOIXKHEKA O cBOeMb HambBpewim npm-
CTYOETH Kb OPOXAEB 3aJora'; mpH HAJAHYHOCTH COrJameHid O TOMB, YTOOW 3a-
A0rb HE IPOXABAJCA, IO IOCTHHIAHOBOMY HpaBY Tpe6OBAJOCh mMmpoexpamuoe Ha-
NOMHHAHIO KOJXHAKY.

3) Iocas yebaomieHiA KpeiHTOP® AOAEEHD BHKIATH HCTOUEHIA 06yIAromM-
HAW0 cpoxa ®.

4) Ilpoxaxa saunoxenHoff Bemu coBepmaeTcH camums xpedumopoms. Ilpm
8TOMB OHDB JoaxeHDb XbicrBoBaTh bona fide, T.-e. cTapaThca COBEDPMHETH NPOXAKY
Ha Hamboabe BHIOXHHXD YCIOBiAXB HE TOABKO XAd €e0d, HO H AJA 3aXO0rofa-
Tedd ®. Bb mporEBHOMB cayuab sagorogarear mMbers mpoTHBDL HEro 0643aTENb-
crBedHn#t mckb 06b YOWTEaxXDB (actio pigneraticia directa)’.

II1. ITpm mpoxaxh saaora moxymatens xbaaerca coOCmMEEHHUKOME, KOREUHO,
nocxd traditio eMy Bemm m ynaarw sa Hee wbuw. Taxmmb 06pa3oMb, 3alX0roBoi
KEDeAHTOpPB, He 6yayuya CoOCTBEHHHKOMD BemH, TBMB He Menbe mepeHOCHTD Ha
HOKyHaTelds IPaBO COGCTBEHHOCTH. JTO Kakb GYATO-OW HCEIOYEHie H3B 06maro
npasaaa: nemo plus juris in alium transferre potest, quam ipse haberet (L.
54 D. 50, 17). Sto mpaBO KpeXATOpa DHMCKie IOPHCTH OGBACHAIOTH DPASIHIHO.
T'af (Inst. II, 64) roBopuTh, YTO EPCIHTOPH, OTYYEJIAA 8aJOKEHHYI0 Bempb, nbiH-
CTBYeTh Bb KauecTsb mpejcrasaTens 10MkHHKA. OTO o6bAcHeHie He BmOARE yio-
BIETBOPHTEJbHO, TAKDh KaKb 3a0roBofl EpeiHTOPD MOEETH HpOJaTh Bemb Iaxe
BONpPEKH MpOTeCcTy RoXkEEKa. KpoMB Toro, ero mpaBo Ha NpORaxy He YHHYTO-
XAeTCA CMEpThI0 XOJEHEKA. Mexay TBND BCAKOe NOJHOMOYie IO DPHMCKOMY
npaBy OpekpamacTed ¢b ero oTMbHOE XoaxEEEOMD HIH CO cMepThiO XoBBpHTEasd.
Haxkorens, mpozaxa 3aJora KEPeRHTODOMD COBepIIaeTcd H Bb TOMB ciyuak, ecam
COOCTBEHHOCTh 3 3aJOXEHHYI0 BeMb y&e mepema OTh 8aJ0oroaTeld Kb TPeTbeMy

I; crbroBaTeasHO, NpPOXAXa NPOHCXOXHTH HE OTH HMEHH 3atoroxaread. Ilo-
iy moszabitmie lopECTH, Kak®, HanpmM., Ianmmiams (L. 42 D. 13, 7), Yis-
» (L. 5§ 3 L. 78§1D. 27, 9) r Hasear (L. 13 D. 20, 5) rosopars,
nepexaBad SalOXEHHYI0 Bemb, KpepxHTopdb XbicrByers suo jure, suum ne-
um facit. e 1opEcTH, crbBEoBaTeAsHO, OCHOBHWBAIOTH HPABO HPOXAXH HA
'M'b 3aJ0roBOMD HmpaBB EpezdTopa, BHIATH BB 3TOMB npaph mocabactsie or-
TBeHHOCTH 3adoxeHHO# Bemu (Haftung) mepeis EpegETOpOMB, cHOCOGEH pea-

2 Cu. 061 aroms Appleton, les interpolations dans les Pandectes, crp. 269. Wind-

i§23 , Ip. 5. G-trard crp. 773. Xeocmoes, op. cit. § 72, IV
L.4D. 20,5 L.5§1D.20,6.L.7C. 8, 27 (28).

LL.4C.8,27 (28)

l; L. 3§1C. 8, 33 (34). Ipu pignug in causa judicati captum—2 mbeanma. L. 31
2, 1.

¢ L. 4C. 8, 27 (28) cf. L. 10 D. 18, 2.

7L.4.5C. 8 29 (30).—L. 7 C. 8, 27 (28).
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ausanin aro#t orpbrersmEROCTE. Cb Dpozaxeio Bemm obligatio rei paspbmaerca
H Opexpamaerca 8.

IV. CoBepmmBb 0643aTeabCTBeHEHE 10roBop® emtio-venditio ¢» mokyma-
TeJdeMb, OPOXaBelb—3ad0rosoi KpejuToph—o00643yeTcA Bh CHAY 3TOrO XOroBOpa
cosepmuThb traditio, T.-e. mepexaTs noxynaTeaw Biaxbuie saloxenHOR Bemplo.
Ecau, coBepmas IpOJaxy, OHb OrOBOPHEIB, YTO IPOAAETH Bemb, KaKH 3ad0roBoft
EPElHTOPD, H 9TO OHB €0 He BIajBeTh, TO OHb MOXETH OTPAHHYHTHCA YCTYHKOH
HDOKYNaTeJl0 CBOHX'h HCKOBb 0 NOBOAY 3aXoxemHolf Bemwu °. 3a ssuxnyito eewyu '
3aaoroBo#f xpepEToph He oTBByaeTs flepeAb NOKYNaTeJeMb, €CIH TOJBKO OHB
OrOBOPHIB NpH NpojaxB, uTo OHD mpoZaeTh Bemp HMEHHO Bb KavecTsh 3ax0-
TOBOTO KpeiuTopa, H He NPHHANL Ha ce6d Nno 0co0ONy AOroBOpy OTBBTCTBER-
HOCTH 3a 9BHENiIO (a Takme me xb#crBoaxs dolo malo) . Owp orpbuaers
TOAbKO 3a TO, YTO Bemp eMy xbiicTBHTespHO 3ad0EeHa, B 9TO HHKTO He HMBeOTb
Ha Hee Goxbe cHIbMAro 3aA0roBoro mpasa (Bamp., paHblle YCTaHOBAEHHAro) '*.
Ecam ®me Bemp IBHENEPOBAHA Y MOKYNaTeAd Ha XPYroMb OCHOBAHIE (HAHp., HO-
TOMY, YTO 3aJ0rojaTelh He O €4 COGCTBEHHHKOMB), TO HOKYUDATeaAb HO HMBers
HCK3 HOPOTHBB 3aJ0roBoro kpeauwropa. OHb He MOXeTb NpaEBIeYL Kb OTBBTCTBEH-
HOCTH 38 9BHKIil0, KAKh TAKOBYM, W KOLEHAKA, OTAABIIAN0 BB 3ai0r'b UYXEY
Belb, T. K. Cb JOLEHHKOMD OHb He 3aKIIYaXb XOroBOpa Kymas-npoxaxHd. Ho
IOPHCTH OPH3HAOTD 38 HEMB NPaBO B3HCKATh Cb NOMKHEES IBHY, YIIaueHHY
3a Bemp IPH 64 NOKYNED y 3aaorosoro kpexmropa, H60 3Ta KBHA 0ocBOGOAHIA
JLOMXHHKA OTDH JEXABIIAT0O Ha HEN'b X0Jra; MexXy ThBMD OHA yIAa4Y€Ha 3a Bemb,
KOTOpad XOAKHUKY He NPHHAJAERANa M KOTOPaA OBHHIADOBAHZ Y MOKyHATERA
HACTOAMHUMD COGCTBEHHHKOMB. TakEMb 006pasSOMB ROJEHHED OCBOGOAHACH OTH
10ATa Ha CPeicTBAa NMOKYNATedd, T.-6. XOAKHEED HEOCHOBATEAbHO OGOraTHACA HA
cuerh IOKynaTeas 3aloxenno#f semm. HeocHoBaTeasHoe oforamenie, & He 3BHENiA
peumld caMa mo ce6B, H ZaeTh BO3MOEHOCTb NOEYIATENI0 NOCKB 9BAKIIN BSHCEATH
¢b TOMKHHKA NOKyNHyl0 mnBHY, ymiaueHHy0 3a Bemb 3aJOTOBOMY EpPGXHTODY.
Ha3sanie B XapakTeph 9TOr0 HCK& NOKyIaTeld Kb AONXKHHKY GLaE cnopHm %,

V. CyMMy, NOXYYEHHYI0 OTH NpPOXAXH 3aJa0ra, SAJOroBOE KPEXHTOPD BO
BCAKOMD cayiat yiepxmsaeTs Ha npasb coGerBemrocTH. OHa NOCTYNAeTH Ha IO-
KpoiTie ero mpasa TpeGosamia **. Ocmamoxs (hyperocha), ecim TaroBOo# OEa-
IKeTCH, OHb XOJIEEHB BHJATH COGCTBEHHHKY 3aJOXeHAOH Bemu BIE e cabryio-
mMEMD 33 HEMD 3aJOTOBHMD BBpETEAAMB, €ClE Ha Bemp YCTAHOBIGHO HBCEOJBEO
3aJOrOBHXD IPaBh Bh NMOAb3Y PA3HHXDB JHIB 5.

VI. Ecan nmokynmo# nBam ne docmamowno A NOEPHTiA J0ara, TO AAA
B3LICKAHiA- OCTATEA JOJra 3a10roBolfi KDEfHTOP: MOEeTh BOCHOAB30BATHCA THMH
HCKAME OPOTHBD JOMKEHHKA, KOTODHE GCHOBAHH Ha JWYHOMD 00a3areancrh, Bb
o6eaneuenie EoToparo Owre yeramoBiexb 3aiors. L. 10 C. 4, 10 Imp. Diocle-
tianus et Maximianus. Adversus debitorem electis pignoribus personalis actio

8 Cp. Brinz II, crp. 866 caax.

9 L. 13 D. 20, 5. Dernburg I, § 282 mp. 2.

10 06+ sBEknin cu. Jepnbyms, OGssarexvcr. mp. § 99.

nL 2C. 8, 45 (46).

1w L 1C.8, 45 (46). L. 10 D. 20, 5. L. 11 § 16 D. 19, 1.—L. 2 C. 8, 45 (46).

BL 12§1D.2,5 L. 74 § 1 D. 21, 2 cf. L. 38 D. 21, 2. Xeocmoes, Aequitas
B aequum jus, crp. 260 cx. Dernburg I, 282 mp. 7.

L, 26. 44 D. 46, 3. L. 10 C. 4, 0. Windschesd § 237 mp. 23.

8L.42D.13,7. L. 24 §2 D, eod. L. 20 C. 8, 27. L. 6 § 1 L. 7 D. 13, 7.
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non tollitur, sed eo, quod de pretio servari potuit, in debitum computato de
residuo manet integra. Hurave pBmaers ators BOmpoCh, HANp., pycckoe OpaBo.

VII. 3axoroBuit kpexmrops He EMBers nmpasa, He mpHCTynad Kb mpopaxh
3asoxenHolf Bemud, ocmasums ee 3a co60% Ha nPaéw COGCMEENHOCNYU Bb CAY—
9ad meymaaru xoara '®. Mmmeparopws Komcrartaer (L. 3 C. 8, 34) o6baBman
HHYTORHHMB XOTOBODB, Bb CHAY KOTOpPAro nuio6HOE NPaBO HPELOCTABAAIOCH Kpe—
AHTOPY—T. Ha3. lex commissoria. Kpexaropy X03BoJfAeTcd JHIIbL OLHO: €CIAH OHDB
He HallxeTh MOKyNaTeAd XAd 3aJOKGHHOH BeWH, TO OHP MOKEETH HCIODPOCHTL Y
HEMIepaTopa paspBmenie ocraBETh 3a co6olo Bemp no puHOYHOE esa nBEbB—do-
mini. tmpetratio. 3adoroxaTedb Bb TeuCHie ABYXD JIBTH BCe-Ee COXpaHAETH
npaBo BHEyma cBoelf Bemu y Epexmropa !7.

§ 46. OtHoweHie MemAy HECKOALKMMM 3210rOBLIMM KPEAMTOPAMM HA OAHY
H TY Me Bellb.

I. Eean oxna Bemp 3aXomeHa HBCKOALKO pash, TO MEXKLY 3aJOTOBHIMH
KPeIHTOpDAMH YCTaHABAHBAETCA H3BBCTHHA NOPAROKE®, BB KOTODOMB OHH yCTyma-
I0TH APYrb APYry IPH OCYMECTBIGHIH CBOHXD 3aJOrOBH XD IPaBb. OTOTh LOPH-
J0ED Bb whMenxo# awrepaTyph UpHHATO HA3WBATH HOPALKOMD PAHI083 3aJ0T0-
BHXD KpepETopoBb (Rangordnung; cp. phMckoe: locus), T.-e. Cmapuuncmeoms.
Iozomenie OXHOTO 3aJ0roBOr0 KPEIHTOPa OTHOCHTEAbHO Xpyroro Hbmeukie yue-
HHe HA3HBalTb DAHIOMB €ro SaloroBoro MpaBa. OTOTh NOPAJOKD YCTAHABIH-
Baerca cabayomumu npaBuaamn. Cabryerb pasinvath HOpMaJbHHYE HOPAXOKH B
NOPAXOK, BOSHAKAWMIA B CHNY SaNOTOBHIXB NpEBHAErif.

II. Hopmarsnoiii nopadoxs oupexbaderca cabiyomeMs 06pa3oMb:

1) Ecar pasiEudnA 3aJ0roBbid NpaBa HA Bemb YCTAHOBIGHH PASHOLIMU
AUYAMU, KOTOPHA EMBIOTD HEOAHMHAKOBHWSA UpaBa HA 3aJOXKEHHY HMH Bellb, TO
lpeANOYTeHie 0TAAETCA 3aI0ry, KOTOpHH yCTaEOBACHD UNOMD, HMBlOmMAND 6oJbme
OpaBb Ha Bemp (HAOP., 3aJ0T'b, FCTAHOBIACHHNE COGCTBEHHHKOMDb, NPEXNOYATAECTCH
3aJOTy, YCTaHOBAGHHOMY XoOpocoBberERM® BAaxBarmems Bemm). Ecam npaBa Ha
BeMb JHNG, YCTAHOBHBMHXD 3aJOrH, OXHHAKOBO CHIbHH, TO IpeXUOYTeHie OT-
J8eTCA 3aJ0roBOMY Kpeidropy, xoTopnit Biapbers Beumpio '.

. 2) Ecan mBCKOIBbEO 3a30TOBH Ha Bemb YCTAHOBIOHM OOHUME AUYOMS HAR
HMDb H €ro OPeeMHHKOMb, TO OPeHMYIIeCTBON® MO0Ab3yeTcd 3ad0rb, YCTAHOBIEH-
Halt panvwe. CrapmEHCTBO oupexbiadeTca 6peMeHeMs YCMAHOBAEHIA 3AA10
60w npaea. L. 3 (4) C. 8, 17 (18). Si fundum pignori accepisti. antequam
reipublicae obligaretur, sicuf prior es tempore, sta potior jure. MoMeHTOMB,
onpeabadlomEMD CTAPMHHCTBO SAJOTOBOIO IpaBa, He 6CEL0R CYUMAEMCRA MO-
MEHME BO3HUKNOBEHIA 300108010 NPAsa: ecau Gydywee 3aa01060€ nPago 060-
CHOBANO 00 €10 B03HUKHOBEHIA, HO MAKS, MO OHO YHCE COA3BIBALMS 3040100~
MeAR, MO CMAPUWUHCMEO 3440104 NPLYPOYUBAEMCA K3 MOMeNmY €10 000 Ho-

16 Hynums 3aJ0XEHHYI BEmb Y SAIOTOXATEIA HIH NOLYYUMS €€ 6XRCMO niamedcd (in
solntnmi satorosol kpexurops moxers L 12 pr. D. 20, 5. L. 16 § 9 D. 20, 1. L. 34 D.
13, 7. L. 44 D. 46, 3. L. 1 C. 8, 19 (20). Accarias 1, crp. 743 nup. 1. Dernburg I, § 280
mp. 12 m 13. Brinz I, § 354 nmp. 4 w 5. CopepmuB® Taky®™ DOKYNKY, OHB XaXe MOIL3YeTCA
¢BOHMD NpPEXHAMD HDPEHMYIECTBOMD OTHOCHT@IbHO moCXBIyIOMEXD SaNOrOBHXD KPEXBRTOPOBTH HA
Ty xe Bems. Cu. nmme § 47, il, 4; § 48, I, 4.

171, 3C. 8 33 (34). :

1L. 14 D. 20, 4. Dernburg I, § 287 np. 2.
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éanin (a ne 603HuxHo6eniA). Taxb, Hanp., 3aI0rb, YCTAHOBAGHHHH BB 06e3ne-
4YeHie YycaoeHalw BIM cpounalo obasarteascrsa (cM. § 41, II), moansyerca crap-
INHHCTBOMD HE CO BPEMEHH HACTYIAEHiA YCXOBiA HAA CPOKa, & CO BpeMeHH
CUBEpIIeHiA aKTa YCTaHOBIGHIA saxora !. Ecam 3a30XeHa Bems, He npunadie-
xcausan ewe sasorodamesro (cM. § 43, I), To crapmmHCTBO 3a%ora ompexbaserca
BpEMEHeM> COBEpIIeHiA 3a10Ta, & He MOMEHTOMB, KOTA& 3aJOr0AaTedb NOJYYHTH
3aJI0EEHAYI0 Bemb Bb COGCTBEHHOCTh. 3aJ0rb Bb n6esmevenie 6ydywsaio doiwa
AATHPYETCA BpeMeHeMb 3aKJafHOr0 akra, ecam Oyxaymi#h KpesuTops Cb 3TOrO
BpEMEHH MO#CTh OHTh IPHHYEAEHD caBaath ¢b cBoell cTOpOHH mpejocraBiemie,
HeoOXOJHMOe X1 BO3HAKHOBEHIA ITOTO A0Ara, HAmp., AaTh XEGEBTH B3aHMH (CM.
sume § 41, II).

Ecam 3a10roBHA IpaBa YCTAHOBIEHH OCMOGPDEMENHO, TO UpPeANOYTEeHie OT-
laeTca KpejxHTopy, moayumBmeMy Biaxbuie Bemplo. EciEH HEKTO HSH TakAXb
KpepuTopoBb HE BAaXberdb, TO 3anoroBoe upaBo XBARTCA MEeXRAY HAMH IpOIOp-
NiOHANLHO 0643aTeJbCTBEHHLIND TPe6OBaHIAND Bh MOMEHTD JCTAHOBARiA 3a10ra °.

III. Hopmaxsuu# nmopaxoks Hapymaercd, ecld Bb YHCAE 8aJ10rOBHXD NPaBDb
€CTh NPUGUACIUPOGANNDIE - 3aJ0TH. OTH 3AJOTH HOJBSYIOTCA MPEHMYMIECTBOMD
nepeab Goabe CTaphME HeNpHBHAErHPOBaHHHNME 3ajoramd. IIpEsmierim ycramo-
BJACHH Bb CABAYIOMEXD CAyYadxb.

1) Coraacro KoHCTETYHiE EMu. JbBa, 3aforh, ycrTaHoBaeHERE publice mau
quasi publice, moab3yerca NpeEMymecTBOMD IOpPEAb SaJOTaMH, YCTAHOBACHHHIMH
Heny6amugo (cM. § 40, IV).

2) Ilpmeraeriet moab3yerca reHepadbHAsd HIOTEKa ¢ducxa mo NOBOAY He-
yulayeHHHXBb nojatett *. .

3) Ilpmsm.aerieff moassyerea 3aa0roBOe mPaBO, YCTAHOBICHHOE BB o6esne-
nenie 0043aTeabCTBA, KOTOpPOe OLIO SaKAIOUEHO HMeHHO ¢b To#f mbabio, 9TOOH
HOAYYATb CPCACTBA Ha noddepicanie 3as0HCeHHOti Gewyu HMAA Ha yBeamdeHie
esa nbrrOCTH 5.

4) Ipusnaeriei co Bpemenn IOcTrEiaHa MOab3yeTcA HNOTEKA XEHH HA HMY-
meCTBO MYXa, BO3HHEAOMAad BH 06e3neucHie TpeGoBaHia 0 6036pamm npudanaio
(dos). Oroft mpusmaeriel noab3yIOTCA TONLEO CaMa XeHA H ed HHCXOLAmie, HO
He OCTaIbHHE e HaCABIHHEH °.

IV. Iloaooicenie cmapwaio 3a.401060t0 xpedumopa HeCpaBHERHO BHroxnbe,
HeXeld NOJOKeHie OCTAJbHWXB, HAXE CTOANEXB; TOABEO crapmilf KpexaTOp®
uMbeTs npaBo. mpojaTh 3aM0XeHHYW Bempb’. OcymecTBIeHie HMB STOr0 HpaBa
YHRUTOKAeTh He TOJBKO €ro 3al0roBoe OpaBo, HO H 3aJOrOBHA npaBa BCEXB
HHEO CTOAMHXD 3aJ0roBux® Bbparened ; mocarbamie Moryrb Toabko TpeGoBaTh,
9ro0H crapmiff KpegTOpP® BHA&AD HMB, IO -JAOBIETBOPeHiH ero TpelosaHid,
ocTaToK® noxyvyensof mntb noxynso# mbum (hyperocha)®.

Hrxe croamie 3sanoroBHe KpeaHTopH HMEIOTH TB Xe 3aloroBhie HCKH,

*L.9§1.2L.2L.11§1L.12§ 2D. 20, 4.

$L.10 L. 16 § 8 D. 20, 1. Dernburg I, § 285 mp. 3

4 L.1C. 4, 46.

$L.5-7 pr. D. 20, 4. L. 7 C. 8, 17 (18).

03 20J.4,6 L.12§1C. 8, 17 ( 8). Nov. 91 praef. Cu. 065 arous Dernburg I,
§ 288. bapons § 205, 206. Brinz II ctp. 862 cax.

7L.8C.8, (18). L. 1 D. 20, 5.

8L.3pr. D. 20, 5. L. 6 C. 8, 17 (18). L. 7 C. 4, 10.

9 L.12§ 51, f. D. 20, 4. Bume § 45, V.
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Kakb H nepsui#f, HO OBE He Moryrs HcTpe6oBatTe Biapbuie sadozemmofi Bempbio
y crapmaro KpejpaTopa °.

Hakorens, HAXe cCTOAmie 3aJ0roBHe EDEEATODH HMBIOTH TaE®s Ha3. jus
offerendi mam succedendi'!, T.-e. IpaBO YAOBIETBODATH NEpBAro 3a10roBoro Bh-
paTens ® 3aHATH ero MBcro BB mopaaxt 8ad0rOBHXBH KpEIHTOPOBB; NOJOEEHie
OpOMEKYTOYHHXD 3aJOTOBHXDB KDELHTODOBB OTH aToro He MBHaerca (cM. 00b
aToMsb § 47, II, 3).

§ 47. WnoteyHoe npeemcTso.

1. Bo Theno#t cBsA3m ¢b BOmpPOCOMB 06 OTHOmEHiIE HECKONBKHXD 3aAOro-
BHXD KPEIHTOPOBD Ha OAHY BeMb CTOHTHL YUeHie O Takb HA3. UNONEUHOMS NPE-
eMCmem. OTO LPeEeMCTBO COCTOHTD Bb TOMb, YTO HHOrAa 3adorb (obl. rei), He-
CMOTpPA Ha CBOK NPHHNHNIAJLHYIO AKIECCOPHOCTH, OTpBmaeTcd OTh 06A3aTeNbCTBA
(obligatio personae), o6e3meueHieMb KOTOPar0 OHb CIYEHIB, H HEPEXOAHTH Kb
JAPYroMy KpeIuTopy, KOTOpH# OTHHEB sBIsAeTCA CYGBEKTOMB TOTO XK€ 3aJOTOBOTO
mpaBa. OTOTH HOBHH KPEJHTOPH HONYIa€Th TOXEE CTAPMHHCTBO, EOTOpUE SaHH-
Madb npexHili HocHTeAb 3aJoroBoro npasa'. Jlmumoe 0643aTeabcTBO, EOTOpOE
o6esneurBaJoch 3aJOroMb, HOrammaeTcd, H 3aJ0rb HAYHHAETD CAYEHTH oOe3me-
genieMd HOBOH obligatio personac miE jame cymecTByeTh HE3aBHCHMO OTH BCH-
kot obligatio personae.

1I. 3to umoreynoe npeemcrso EMBers MbBcro BB crbayomEx®s cryyadxs.

1. Kaxpoe Tperbe JHNO, XaBadA JOJKHHKY XGHBIH 02AR Y0064eMEOPEHIA
UMU 3020106010 KPeOUMOPa, MOEETH BHIOBODHTh® IpH 3TOMB, YTOGH €ro cob-
CTBCHHOE Tpe06oBaHie Kb JOJEHHKY O BO3BpATB 3aTpaveHHHXDb HA YAOBAETBOpE-
Hie KpelETOpa AeHers o(esneyHBaJoch TBMB XEe 3aJ0TOBHMD IPaBOMB, KOTOpOE
OPHHAJIEEANO0 YAOBACTBOPEHHOMY KpeauTopy . OGhKHOBEHHO ETO-au60 XaeTh He-
NOCPEACTBEHHO JNOMKHHKY JXeHbIH B3alMH JIA YAOBAETBOpEHiA KPOXHTOpa; HO
CIOfa ke OTHOCHTCA cIyyaH, Korja KET0-an60 yAOBIETBOPAETH KPEAHTOpA IO MaH-
ATy ero jpoaxHaka M T. O.%. Tar®b, Hamp., Bemp, croomad 1000, sa’oxmena
IBYMD EDeIHTOpaMb, mepBoMy Bb cyMnh 800, BropoMy BB cyMmmb 600; XOLEHHED
Geperd B3aMH y TpetbaAro Jamna 800, 9TOGH YAOBAETBOPHTh HMH NEpPBaro; Bb
cayyah coorsbrerBylomaro corJameHid AOAKHHES Cb TPETHEMD JHIOMB, SaI0T0-
BO@ IPaBO IepBar0 HaYHHAETH CAYXKHTh 00e3NeYeHild TpeGOBaHIA TPETHATO H3b
Zoroopa 3aliMa; Tperift 3amEMaeTs mepBoe MBCTO cpeiE 3aJOrOBHXTD KDEAHTO-
PoOBB, a Bropo# ocraerca Ha cBoeMb MBerh. :

2. Ecam mocpeacrtBoM® H06ayiu oxHa obligatio personae sambuserca zpy-
roff, TO CTOpOHH, cOBepmalOmMiA HOBAKiO, MOTYTH YCJIOBHTHCH, YTOOH S8aJorb,

WL 12pr. § 7D. 20, 4.

1L 12 §9D. 20, 4.

1 Tlosrouy Dernburg 1, § 290 mosaraeTs, 9TO HNOTEYHOE NPEEMCTBO COCTOHTH He BB
nepexHoch camoro RaioroBoro npaBa, & Bb Nepexoxs CTApPMAHCTBA NpPEXHArO 3aX0ra HA BHOBb
ycranoBiseMul saxors. OxHaxo, xBXO CBOARTCA He Kb OXHOMY TOXbKO NEDEXOXYy CTADIIBHCTBA:
HepexoxATh ® APYria CBOHCTB& 3AJXOTOBOTO NpaBa, NPHHAXIEXABIIATO HPEXHOMY KPeXHTODY, Kakb
sTo mokasuBaerd L. 3 D. 20, 3. Cu. nporuss xomcrpykmis JeprGypra Brinz Pand. II crp. 842
mp. 12. Windscheid § 333b mp. 16.

2L 2D. 13 7.

$L.3D.20,3. L.12§8D. 20, 4. L. 1 C. 8, 18 (19).

4 Cu. eme cxyvali 85 L. 12 § 9 D. 20, 4.
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oGesneurBaBmifi moramensoe HoBalliefi 06A3aTeAbCTBO, 00O3MEYABAND HOBOE 00s-
3aTeldbCTBO, MOCKOABKY CyMMa HOCIBAHAro He mpeBHmaeTh cyMMy mepsaros. Ha
aTo TpefyeTca coraacie cOOCTBEEHHKA 8al0XOHHOR Bempd °.

3. Cioza ®me orsochrca (ynoMamyTnl#t Bb xoEmB § 46) cayvall, xorxa HEXe
croamiff saxoroBoft kpeiATOp® HOAB3yeTeda CBoHMB jus offerendi mo oTHOmeHmil
ED Bume croameMy. Kamanu# mmxe croamif xpegmrops mmBers npaBo ymaa-
THTh 7 BHIIE CTOANMEMY CYMMY ero tpeGoBaHid, 06e3ueYeHHAr0 3aJOroMb %, TOrAa
3aJOrb BHIIE CTOAIATO NEPEeXOAHTH Kb HeMy®. OHB MOZeTb Temepb IPOXATH
Bellp, €CIH OKAkeTcAd MocaB STOro CTapmEMD KPEIHTODOMDB, H BO BCAKOMD CAY-
4ab o6esneunBaeTs o6 OTH NPOojaXxm BemH TBMBL KPEAHTOPOMB, KOTOPAaro OHb
vioBaersoprab . Takb, Hanpumbpsb, Bemb saloxena A Bb cymwds 1000, B b
cymud 500, C Bp cymmbd 400; C moxerr ynaatare A 1000 m 3aEATH mepBoe
MBCTO BB PAAY KPEAHTOPOBB.

4. Haxomems, Clopa Xe OTHOCHTCA caydall, EOTAa 3a401060% xpedumops
Y00646MEOPREMCA NOKYNAMEREMS 3ar00Cennoli eewyu. Crysalt cocromTs BB
TOMB, 9T0 HBKTO—Tertius—npio6phTaeTs BB COGCTBEHEOCTh Bellb, 3aJ0XEHHYN
HBCROALKEMD EpejHToOpaN®, ¢b ThMB, uToOM nepsui 3aroroso#f EpexaTOpH GHLIL
yaoBaeTsopeHs u3b noxynuo#t mbem. ITocad aroro, crporo rosops, srupo#ft Kpe-
AHTOPD JONEKEHD 3aHATH ocBoGoamBmeecs MEcTo nepsaro; cabiaBmmch cTapmEMD
KDEeXHTOPOMD, OHb MOI'b OH OpoiaTh Bemb AAA YJAOBIGTBOPEHiA cBoero TpeGo-
Bamia. Ho B» TakoMb caysab BTopo#t KpeiHTOP® BOCHOALSOBAICH Oh HHYBMB He
onpasauBaeMoii Burozo#t sa cuerr Tertius: Bbap mepsult KpexHTOP® yAOBIETBO-
PeHaD TOAbKO Gaaroaapsa ToMy, uro Tertius KymEab Bemb y AOAEHHKS H YIAaTa
nepeoMy cibaana E3B ero AeHers.

IlosToMy BB xamEOMDB caydab obligatio rei, mpuEagrexaBmas cCrapmeMy
KpeiHTopy, He cudraeTcd noramemHo#f; ymiaro# moramena Toapko ero obligatio
personae; obligatio &e rei, T.-e. 3aJ0r> OEpeXOAHTH Eb HOKYOaTell) BemH, H
Bb CAIYy BTOr0 CBOEro 3aJOroBOr0 NpaBa OHL MOXETh HE JOUYCTHTh HDOAAKE
BellH BTODHMD KPEAHTOPOMB, KOTOPHHE monmpexHeMy coxpaHdeTs Bropoe Mbcro .
TaxaMb 00pasoMs, cobCmeennuxs xaxs 6vt 104yxaems 3a.101060€ NPaGo KA C6010
eewp. Koneuno, obligatio rei ocraerca Ha 810 BpeMs 6e3b XOAKHEEA, HGO
Hexb3sd CYATATh 83 AOJIEHHKA 10 Hel caMoro co6CTBeHHHKS BEWH, EOTOpPAad OT-
sbuaers 3a poars, 3akuioualomifica Bp 3asorB. Ho 3ro cocroamie Bpemenmoe.
Bropo#t 3azoroBofi EpeiETOPh H Temeph MOXETh BOCIOILSOBATHCA CBOHMD jus

SL.11 §1D.13,7. L.3 pr. L.12 § 5 L. 21 pr. D. 20, 4; cp. L. 1 C. 8, 26 (27).
L. 18 D. 46, 2.

¢ L. 30 D. 46, 2; arg. L. 2 D. 13, 7. Windscheid § 233b mp. 2.

7 Hxm coBepmaTts depositio sToff cymmm. L. | C. 8, 17.

8 O wacraunof ymxarh cu. Windscheid § 233b mp. 13.

? L. 12E 6.9 L. 16. 20 D. 20, 4. L. 5 pr. D. 20, 5. L. 22 C. 8, 13 (14). L. §
C. 8,17 (15) L. 4 C. 8, 18 (19).

10 Jlooromy mcrowmeks—L. 1. 5 C. 8, 17 (18). L. 22 C. 8, 13 (14)—roBopats. 9T0 0L
pconfirmat pignus suum“.—EcTs Iu npa STOND y HEXECTOAMAro KPEAHTOPS, N0 OCYWECTBICHIH
atoro jus offerendi, kakoe-aE60 IEYHOE 06488TEXBCTBO, KOTOpOe MOrs 6 o6eaneuEsaTh mepe--
mexmif xb BeMy 8SaXOrp BHIIECTOANAr0 KPEXAHTOP&, ACTOYHHEKH HE rOBOPATH; IMYHOE 00A3a-
TeIbCTBO BHIECTOAMArO KpeAHTOpPS YHHYTOXOHO yniatoH, ocTalach XHmb NPEHAJIGXABMAA OMY
obligatio rei; Windscheid § 233b np. 16 moxaraers, uro sra obligatio rei npmcoexumserca kn
a. neg. gest. contraria, XOTOpas Temephb ROSHEK®ETh XIS HEXGCTOAMAr0 KPEIHTOPS UPOTHBD
JOIEHEKS, Bb BHLY NOTAMEHiA X0ara NOCIBAHArO OTHOCHTEIbHO BHIIECTOAMATO KDPEAHTOPA;
Dernburg 1, § 290 up. 7 noxaraerTs, 4To 3xBCh BOSHHKAGTH XIA HEXECTOAmaro actio pignera-
ticia xb XOXXHHKY.

1L 3§1D.20, 5. L.3C.R, 18 (19). L. 17 D. 20, 4.
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offerendi, T.-e. IOpexA0EHT:L COGCTBEHBHEY COOTBBTCTBEHHYI) CYMMYy, H TOrAa
obligatio rei mpEHagiemaBmaA COGCTBEHHHEY, IepeXOAHTh Kb HeMy, OHb AB-
JaeTcd CTADITEMD KDEAHTODOM® H MOXETh OpOXaTh Bemb XAS YAOBAETBOPEeHiA
cBoero Tpe6GoBaHisg 2.

§ 48. Npexpawenie sarorosoro npasa.

1. 3aaoroBoe mpaBo nmpekpamaercd BcaBACTBie HACTYIAEHIA PaSAHYHHXD CO-
6urit. OpEE H3b STHXD COONTI# mpekpamaioTh 3al0roBoe NpaBO, HOTOMY YTO
moramaTs 00413, 3a EoTopu# oTBbuaeTh 3aloxeHHAA Bemb (ymaara, KOMOEH-
camid, HOBamia® ® T. I.). Jpyria YHHUTOEAOTDL OMETHPMCMEEHHOCMDd BeMH 3a
10Arb, HE Kacadch caMaro foara (OpoxaEa 3aloxeHHOR Bemm, rubesb ed, mo-
rameHie 3aJ0roBoro Ipasa NO XaBHOCTH) .

II. Oco6aro pascuorpbuia 3acayzmsaoTh cxbayomie cayuam.

1) YamuroxeHnie oGe3meyeHHAro 3aJOroMbs JIHYHAIO 00A3amesscmsea (obl.
personae) YHHYTOXAETHb 3aJOr0BOE IPaBO, KaKbh IPaBO AENECCOpPHOE. 3aJ0oroBoe
HpaBo COXpaHAETCA, 8CAH IPaBO TPEOOBAHIA OPOZOIEAETH CYMECTBOBATH XOTA OH
Bb BHAB obligatio naturalis. HHorza pmMcEkie OpHCTH HCEJIOYHTEAbHO XJAA TOTrO
IpH3HABAJH HANEYHOCTH obligatio naturalis, 4ro6N oupaBaaTh CymecTBOBaHie
saJora N0 YHHYTOXEHIE o6esneYeHHaro HNB o6asaTeancTBa (Bume § 41, III).
Ectv pame caysaH, KOrja 3aioroBoe IpaBO COXpaEAeTCA HPH NDOJHOMD YHHYTO-
&xeHim obl. personae, Xame npE oTCyTcTBim Eako#f-amGo obl. naturalis. Moxmo
cKa3aTh BoOOme, 9TO, MO CYMECTBY, YHHYTOXeHie obl. personae TOIBKO TOrXa
NpPHBOAHTD Kb NpEKpameHilo 3a10roBOro mpasa — obl. rei,— Koria Bp HEMD 34~
EXiovYaeTca ydoesemsopense Bubers cb ThMB m mo obl. rei. Taxoe yavmaerBo-
penie OGHKHOBEHHO 3aKNYaeTCA Bb solutio, in solutum datio, xKoMmexcaminm ?,
HoBaNjiH ®, akmemTmaAmin, pactum de non petendo!; Ho ero EBTH Bb KOHAeN-
Hami# XOJXHHKS ®, Bb HBKOTODHXB caywadxdb npu confusio®, BT HCTeUeHiH HCKo-
BoH XaBHOCTH MO HCKy H3b obligatio personae’.

2) 3aaoroBoe mpaBO YHHYTORAETCH, KOTAa 3aJOroBOfl EpefHTOPD mpodaems
3aJoxednyl eMy Bempb. IIpopaka BemE CTapmMAMD 3a8J0TOBHMB KDPEIHTOPOMDB
(kakp yxe OHI0 ckasaEo Bb § 46, IV) nperpamaers Takme 3aJ0rOBHA IpaBa
no3xabmuxs 3aM0rOBHXD KPEXHTOPOBS.

3) 3anoroBoe mpaBO IPEKpPAmMAET A 1UbEAdI0 3a20HCEHNOU Geusu Bl 00pa-
meHieM®b ed Bb res extra commercium 8.

BL 3§1 D.20,5.. Windschesd § 248 np. 29. Dernburg I, § 290 mp. 1
1I, erp. 864 mp. 31. O uokymkB saxora 01HEMT H3B 38X0TOBHXD KPEAETOPOBH CM. L. 6
Brinz I, crp. 864 mp. 30. Cu. k» arouy eme Haxe L. 30 § 1 D, 44, 2 83 § 48,

1 Cu. Brinz § 355.

2 L.3C. 8, 30 (31). . .

$ L. 18 D. 46, 2. O wBroTopHXD> HCKIDYETENbHHXD CIYIaAXD COXpaHeBif 3aiora mpa
solutio ® novatio mo obl. personae cu. Bume § 47.

t L. 49 i. f. D. 46, 8.

5L.13 §4 D.20, 1.

¢ L. 61 (59) pr. D, 86, 1. L. 38 § b D. 46, 3. Cp. c» apyro#i cropoun L. 71 D. 46, 1.
K1 atomy Xeoemoes, Har. o6asar. rx X. .

TL.7C. 7, 39. Cu, O6m. u. § 53,1V, 2 Xeocmoes, op. cit. crp. 464 cx.—Ko Bceny
nsa0xmenHOMy Brinz II, § 355, I m crp. 842 cp. Arndts § 391.

8 L. 8 pr. D. 20, 6. OGw wswbmeniaxs sasoxeumoff memm cm. L. 16 § 2 L, 20 § 2
L. 35 D. 20, 1. Dernburg 1,.§ 292 mp. 8. .
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4) Heapsa mwBTh 3azOroBoro HpaBa Ba C60%0 cobcmeetnyro eeuyd’. Ilo-
STOMY 3aJorb NPeKpamlaeTcd, eCcAH COOCTBEHHOCTb HA BeMb H 3aJ0roBOe IPaBo
Ha Hee COLOUHAMCA Bb OXHEXB pyEaxs.

9T0 NpaBHIO TEpUNHTH, OAHAKO, H3BBCTHOe orpaHHYeHie BB TOMB cayuab,
KOrZa Bempb O6peMeHeHa HBCEOJILEAMH 3aJ0raM# H COGCTBeHHOCTh Ha Hee mpioG-
pbraers crapmift saxorosofi Epexuropb. Ilocabrmift coxpamsers Bce ke mo OT-
HOWICHI0 Kb N031rbAmuMD 3aN0rONpEHEMATEAAM D TAK0S HOJOKEHIe, KAKD eCaH O
ero 3aJoroBoe mpaBo He GHAO0 NOrameso. IJTO ompaBAHBaeTca TEMB, 9TO BB
npoTHBEOND caydal mosambimi#fi sazoronpanmMaTeshr mpespaTEICA OH BB CTap-
mMaro H NOAYYHAD OH BO3MOXKHOCTb HCTpPe6oBaTh Bemp Y HOBAro ef COOCTBEHHMER
H DOJYYHTb UPEHMYIIECTBOHHOe MHepeib HHMD YAOBJIOTBOPERie IYTeMD MPOAAKH
BOMH, T.-8. BOCHOAL30BAJICA OH HesacayxeHHOH Bmropoft !°.

5) 3axoroBoe mpaBO OPEEPAMAETCA Ch OMKA3OM3 3AJOTONPHHEMATENA OTH
CBOEro NpaBa, €CIH OTKA3B NPHHEATH sadoropaTexent !!. Moadaamsuit 0TEa3'b 3a-
KAI09aeTCA Bb BO3BPAIIEHIA AOLKHEEY PYYHOr0 3aENala H Bb COMACIU 3A.1010-
RPUHUMAMELR HA OMuyNcoenie eewyu 3ajoroiateleMb. BooOme sasororarexn
MOXEeTHh OTUYKJATh 3aJOKEHHYI BeIih, He HCNPAIIEBAA HA BTO COriIacid 3agoro-
BHX'D KPEAHTOPOBDb: OTYyXAEHie 3aiomeHHOE Bemd He OKa3HBaeTh BJIiAHIA HA
opaBa 3al0TOBHXB KDEAHTOPOBD, SaMWmMeEHHHA abcoldioTHOH a. hypothecaria mpo-

THEBB BCAKAro BiaxBiabna B coGCTBeHHHER 8al0keHHOR BemH (He cIBAYETH TOALKO-

cvbmmBaTh DpPOAAKY 3aM0XEHHOR BemE es COOCTBOHRHEON® Cb Ipojaxelo aToR
BellH CTAPIIEMD 3aJOTOBHMDB KPOAMTODOMB AJA YAOBAETBOPEHiA cBoero TpeGosa-
Hig). Eciz co6crBeHHEK® Bemu o6pamaercd Kb 3aJ0rOBOMY EpeiaTopy 3a €o-
raaciexs Ha OTYyXJAeHie, B TOTH XaeTh 3TO COriacie, TO BB 3TOMB PHMCKie
OPHCTH YCMATPHBAAH OTK&3b KPEJHTOPa OTb cBoero sauorosoro mpaBa (L. 4 §1
L. 7 L. 8 § 6 sqq. D. 20, 6).

6) 3azoroBoe mpaBO npexpamaetcA 10 daswocmu. Kro mposiaxbin (me
pb kavecTsh Hacabauuga sagoroparens) sanoxenmoft sempio, bona fide m mHe
3Hasa 06p o6peMeHAOmMENMB ero sasorosoMb nmparb, 10 aBrTe inter praesentes m
20 akro inter absentes, TOTH HmOAyYaeTh He TOABKO JKCHENNil0 NPOTHBDL &. hy-
pothecaria, EO MOXeTHh BHHAHIEDOBATH Bellb, €CAH OHA OKAXETCA BO Biaxbuin
3aJOroBOr0 KpeiHTOpa; BuHHaHie a. hypothecaria mpephBaeTh 9Ty AaBHOCTH '°.

. Kpous Toro, 3anoroso#t aGcomoTEni#t mCKb—a. hypothecaria—mnoramaerca
AcredenieMd oGHuHOH mckoBoff xaBEocTE. Cpokb aTOo# XaBHOCTH paBHAercda 40
rojaMb, 6CJH HCKD> HAUDaBAEHD: 1) MPOTHBB JIHYHArO XOAKHHEA H ero Hacaba-
HAKOBD, & TaKKe 2) OPE XH3HA 3aJ0roiartels NpOTHBL Nocrblyomaro 3axoro-
BOTO, KpexrTopa. IIpoTuB® OCTAJbHHXD Blaibibmesb 3saJomesHo# Bemu a. hy-
pothecaria moramerca Hcredemiems 30 xbrp M.

9 L. 45 D. 50, 17.

10L, 30 §1 D. 44, 2. Cp. Dernburg, I, § 292, np. 8—9. Windscheid 1, § 248, 4.
Bapons, § 207, 11, 1. Wendt § 175. Cp. 0 xpyrax: anaiornyuuxs CXyyadxs sume § 45, VII,
npax. 17 = § 47, 11, 4; cu. Taxxe § 40, Il sv xonnb.

nL. 2C.8, 2> (26). .

3L, 5§1L. 12 D. 44, 3. L. 7§1L. 14C. 4, 10.L, 2C.7,36. L. 19C. 8,
44 (45).

( )llL.7pr.§l.2L.8§IC.7,39.
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T'aasa III. 3aaoroBoe mpaBo Ha res incorporales.

§ 49. Pignus nominis  pignus pignoris. 3anorb CepBMTYTOB®.

I. ToBopa 06b 06BeErThb 3a40r0BOr0 LpaBa, MH YCTAHOBHIH, YTO S3aJOrOBOE
IpaBo Ha Kakoe-1H00 mpago BL KaxIoMb oTibapHOM® caysad noxaexmuTs OcCO-
6HMD HOPMaMb, KOTOPHSA OmperBasoTh DOPAXOKH OTBBTCTBEHHOCTH 3aJ0EEHHAIO
OpaBa 3& JOJIB.

Cioza oTBOCATCA cabayiomie cayvan: 1) 3au0roBoe HpaBO, UPEIMETOMD KO-
TOpParo CIy#HTH 0043aTeabcTBO (pignus nominis); 2) sadoroeoe mpaBo, IpexMe-
TOMB KOTOparo CJAYEMTH 3aJ0rosoe mpaBo (pignus pignoris), @ 3) salorosoe
DpaBO, IPeiMETOMH KOTODaro CIyEHTH CEPBHTYTHOE HpPaBo.

II. Bb sagorp And o6e3nevenia CBOEro AoAra AONKHAKD HIH TPEThe JHNO
33 HEro MOMETHb OTIaTh 00A3amenscmeennoe npaeo, NPHBALICEAIES CAMOMY
JOIKEHKY HJIH TPETheMy JHIY, YCTAHOBHBIIEMY 3aJ0rb 3a XoaxkuEEa. Taxolf 3a-
A0r'b HOCHTHL Ha3BaHie pignus nominis. OHB 03HAYaETH, MTO SAJIOTOAATENb YCTa-
HaBJABACTD OTBBTCTBEHHOCTh HNPHHAAJEXAMAr0 eMy 0043aTelbCTBEHHaro Npasa,
KaKkb AMymecTBenHOH# mBEHOCTH, 33 ynJaTy Jexamaro Ha HeMb HIH Ha XPYTOMB
XoaxnEKD xoara sadoronpEEEMaTenio. Be cayuab HeynmiaTH 9TOro JoJara 3alo-
FONPAHEMATCIb MOKETh NOJYYHTh YAOBJIETBOPeHie IpH NOCPeACTBE 3aJ0EeHHAro
eMy 0043aTeabCTBEHHAIO IpaBa.

Bv pesyabrarh Takoro pignus nominis sanoronpummMarens xbaaerca KaEb
6hl KDEXHTODOMD HO XAHHOMY €My BB 3aJors obasareascrBy. Ho Buberb ¢m
TEMD COXpaHAWTH CHIY H IpaBa TIaBHATO KPEJHTOpa HO 3TOMY 00A3aTEAbCTBY,
HaCKOJbKO AX'b OCYLIECTBIEHI® He BPEAHTH 8aJ0roBoMy kpeamropy '. IlpaBa 3ado0-
TOBOr0 KpeiHTopa HpH pignus nominis cBogATca Kb crbaywoueMy. Ecim ors He
HOJYYHTH YIOBJETBOPEHiA BB CPOKD IO 06e3UEYEHHOMY 3aJ0TOMB TpeGoBaHilo,
To OHb EMBersp jus exigendi, T.-e. MOEETH CaNb BSHCEATh Cb AOAEHHES U0

aTeAbCTBY, AAHHOMY BB 3ad0rb 2. llodyyeHHNA dJenviy TMOCTYNAOTH BB €ro

TBEHHOCTh Ha Noramenie ero TpeGoBamid. Ha moaydYeHHHSA HpH B3HCKAaHIH

4 OHb MOJYYaeTh 3aJOroBOe OpaBo, HO COGCTBEHHOCTH H3 HAXD OHD AOJECHD

HecTH Ha 3adorozarend . Kpows Toro, samoromofft kpeproph MOXEETH Npo-

3aJ0:E6HHO® 0053aTelAbCTBO H JTHMD UYTeMb HOJYIHTh YIOBIETBOpeHie !;

-nytb Menbe BHrogEwH Jad 3asorozarensds, HGO HyTeMb NPOXAXH IpaBa

0BaHiA OOHKHOBEHRO BHIPYYaeTCA MeHbIIe, YBMD NpPH B3HCKAHIA 1O HOMY:

OMY SaJOrOIpHHEEMATENb MOXKeTh NpHOBrEyTh Kb NpojaxB 3aJ0xeHHATO 004-

IbCTBA JHIMb NPH HEBO3MOXKHOCTH HIA 3aTPYAHHTONbHOCTH B3HCEAHIA.

III. Pignus pignoris mam subpignus. Bn oGesnevernie otebrcTBeHHOCTE 1O
aTeIbCTBY MOXeTh ONTH ZaHO Bb 3aJ0rb 3a.401060¢ MPaso, NPHHAAIEEAMEe
rogatemo ® oGesmeunBaiomee 0043aTeabCTBO, HO KOTOPOMY OHBL CaMb AB-
cd xpexEropoMb 5. To aHmO, KOTOPOMY AaHO BB 3ad0rb 3al0roBoe Npaso,

1 MostoMy Dernburg I, § 293 np. 3 cusraeTs pignus nominis 3a meccio 06s3aTexncTsa
panrdeHHEEND yBHCTBiOM.

2 L.18 pr. D. 13, 7. L. 4 C. 8, 16 (17).

8L, 18pr. D. 13, 7.

$ L. 7C. 4, 39. Dernburg 1, § 293 mp. 12.

8 Cod. 8, 23 (24). L. 13§ 2 D. 20, 1,
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OoaydYaeTh OpaBO OCYUIECTBHTbL 3TO 3aJorosoe npaBo BMBeTo 3anorozareas, ecxd .,
He OyAeTt HCOOAHEHO 06A3aTeIbCTBO, 06e3meyeHHOe MOCPeICTBOMB 9TOTO sub-
pignus.—CaM0 3a10roBoe OpaBo HE MOEETb GHThH NPEAMETOM OTYYEACHIA, MEKLY
ThMp merounwrd (L. 9 § 1 D. 20, 1 Bmme § 40) cunTaloTh COOCOGHOCTD Kb
OTYYEAEBil0 HeOOXOAEMHMB CBOHECTBOME mpeiMera 3aaora. Ilo stoMy Bpmmnmn ©
CYHTAETDH NpH subpignus npeiMeToM® 3aJd0ra He 3aJ0r0BOC IpaBO, & 3aJ0MKeH-
HYI0 Bemb, KOTOPaA O6peMeHAeTcA HOBHMDB 3aJOTOMB BB CHIY CYMECTBYIOMAro
Ha Hee 3aJorosoro mpasa. BooGme, BOIPOCH 0 KOHCTPYKMiE subpignus coopens 7.

IV. Urto kacaerca cepsumymmnvirs mpags, TO HX'b, BOOGMIE rOBOPA, HEAb3A
OTA&BATh Bb 3aJ0rb, [OTOMY YTO 3TH NpaBa HeoTuyyxjaaeMu. Hckawouenie cocra-
BASETH CePBATYTH y3ygdpyxma. Mu Baxbam, uyTo 3TOTH CEPBHIYTH TaKEke He-
OTYYENaEMDb; HO CYGBEKTh ero MOXEeTh NepeiaTh APYTOMy JHLY OCYIIeCTBJIEHi®
y3ydpykra, ocraBagch caMb Y3yppykryapoMsb; Bb cHny Takofl crBikm Hoseift
upioopbraTreas MoxeTh (aKTHIECKH BOCHOAb30BATHCA Y3Y(PPYKTOMB, HO €r0 NPaBo
OpeKpamaeTca CO CMepTbl0 Hacrogmaro y3ydpykryapa (cM. Bume § 31). Bs
BHAY 3TOH 0COGeRHOCTH y3y(pyKTa pHMCEie OpUCTH NpPH3HANH, 4TO Y3YPPYETY-
apb MOXETh 3aKIaiuBaTh CBOe npaBo Y3ydpykra *. IIpaBo 3azorosoro kpeiu-
TOpa& CBOJMTCA Kb TOMY, 4TO BB cayyab HeyroBIeTBOpeHIA no o0e3meYeHHOMY
3aJ0TOMD> 00A3aTEALCTBY, OHD MOEETH BO3ME3IHO NEPEHECTH OCYMECTBAEHie y3y-
¢pykTa Ha Kaxoe-1H60 TpeThe JHIQ.

Ocraerca pa3cMoTpbTh eme OXEEBL BHAD 3ad0roBoro mpaBa. Co6CTBEH-
HEKD BOMH MOKETh OTAATh BB 3aJ0Th BB 06e3me9eRie XOAra CEpeumyms Ha
CBOK Bempb (amdHnf mIE npexiaabHHE), KOMOPHUL ewse He cywecmeyems, &
TOABKO AOJNKEHH OHTb JCTaHOBAEHh NPH peadH3almirm 3aa0oroporo upasa. Takoro
Poxa 3aJ0I'hb Ja6Th BO3MOKHOCTb 3aNOTOBOMY KDeAHTOPY Bb clydab HeymaaTs
€My JO0Jra YCTAHOBHTH 3aJOkeHHHH eMy CepBHTYTh Ha JAHHYI0 Beilb BB HOAb3Y
KaKoro-J60 TPeTHATO JANA H H3B> JXEHerb, HNOJAYYEHHNXBb 3a 3T0 OTh nocabx-
HATO JHOQ, YAOBAETBOpATh ce6d °. HcTouRHKE yNOMHEHAIOTH O TaKOro poia 3aaorb
CeabCKAXh NPENiaJbHHXD CepBHETYTOBD H y3ydpykra. CaMo coGowo pasymbercs,
4YTO IIPH TAKOMBb 3aJ0rB CEeAbCKA0 CepBHTYTa 3aJOrONPARHMATEAb, OCYIECTBAAL
CBOe NpaBo NPOZAKH, MOKETH OTYYAHTH HOPaBO H3 CEPBATYTH TOJIBKO TAKOMY
JENY, KOTOPOe Biaafxberh y4acTKOMB, cochbiHEMB ¢b TBMB, CepBHTYTH Ha KOTO-
puit eMy 3ad0xeHs, H00 CEPBHTYTH HNYTH HIM BOZOUPOBOXA MOXEETH ORTH yCTa-
HOBJEHH TOJBKO BB NOJB3Y COOCTBeHRHKA cochymaro yuacrka (Bume §29. II, 3) 1°.

8 Brinz § 347 mp. 7, 8.
) 7 Cu. Dernburg I § 239 in fine. Vangerow 1, § 368, mp. 2. Windscheid, § 239,
op. 14 cax.
8L.11 §2D. 20, 1. L. 8 pr. D. 20,
9 Brinz 1I, crp. 847 mp. 10. W~ ndschetd § 227, mp. 11.
1 OrmocHTEABEO KOHTDaBep3b, CBASAHHHXD Ch BONPOCOMB O 38X0TB CEPBHTYTOBD CM.
Dernburg 1 § 293.

,
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