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OHART OF FAMILY INHERITANOE
ACCORDING TO ORTHODOX MOOHUMMUDAN LAW.

L

N.B—For explantiions, see Chap, {1, and Table of ddbdreviations,

Dislant Kindred ave ull relations othor than Shavérs and Residuarios,~—(Sivy) i}y&h, P 28.)
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Sh. - - - Shaver,
Res, -+ -« - Residuary.
D. K. - -~ - Distant Kindred.
h,h.ss * - - how high soever.
h. 1 8. - - how low soever,
Pat. - - - Paternal.
Mat, -+ - - Maternal.
g - - - CUonsangmne

ﬁ. A - Uterine,

T, Gr, - - True' Grandparents, Grandfather, or
&randmother,

I G, - - Ifalse ditto,

Maen, Prine, - ¢ Prineiples and Precedents ol Moo-
hommudan Law,” by W, IL Mae-
naghten, Iisq, (8%d editon, 1825).

b e e b e o

, o »
* We borrow this word .from the French language, in which consan-

guin means “related through o common mgle ancestor, Thus, by
gonsangunine brother, we mean n hglf brother by the fathers by con.
sanguine paternal uncle, the father's half brother by the fathor, %o,

Thraughnut this Troatise we purpose to use the words * utering” and
“ gonganguine” whehever relations of the half-blood are meant, ‘The
terms ¥ sigter,” ¢ brother,” &e., when thay ooenr alone, will be naed to
express relationship by the whole blood, M Macnaghten is sometimas
a little loose on this point. That usunlly correct writer is also, occasions
ally, rather lopse in his wse of the word *utering,” employing il to
designate the whole blood, It is not diffisult to conjecture the btrain of
thought by which this mistake bns arisen, 'The wifiter, in his own mind,
probably assumed thab the persons mentioned bad sprung from the game
ﬁlwﬁ. and in ysing the word “uterine” he meant %sprang from the
89 other ulso,




Vi TABLE OF ABBREVIATIONH,

8. D. A, - Macnaghten’s ¢ Roporis of Cases de.
termined in the Cowrt of Sudder

Dewanny Adawlut.”

Bail. Dig. -~ - “A Digest of Mochwmmudan Lasy,”
Ly Neil B. I8, Baillie, 1865, i
Sir, - - - “Al Sirdjiyyah, or the Mohammedan

Law of Inheritance, with a Com-
montary,” translated by Sir William
: Joneg, 1792
L.C.D. - - Least Common Denominator. .

Frreptierranl, FrErf ‘d

N

N.B.— Certain persons are named in the chart'who are
not relations ab all, and are only insericd as connccting
links in order to enable us ta complete the scheme; ag.,
“T'ather’s wife” and “ Mother’s hugband” are inseried in
order to cnable ug to bring in the®C, and U. brothers and
aisters. ' t

The word “avunenlar” ig nsed in the Treatige to designate
the class of uncles and aunts generally; though, strietly
speaking, the sense of the word is more limited,
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p. 11; note; for Chap. I1T, read Chap, 11
o 15, fiveiynote, for Chap, V1., read Chap, VI,



CHAPTER L

OBIROT AND SCOPE OF THE WORK.

R

Rollnilr

Iy countries subject to Moohummudan law, a testator,
if he leaves any relations, can only dispose of ono
third of his net property by will, and thorefore,
unless his debts, funeral expenses, &c., exhaust the
estate, there 13 necessarily in almost all cases an
intestacy as to a congiterable portion* TUnder these
circumstances the law of inheritance asswmes a far
higher importance than it ean ever have in our own
country, It is ngt perhaps surprising that m com-
munities where intestacy is thuy the rule ingtead bf

o _ ¥

* This is shewn by-the following passrge from tho Sirdjiyynls an
ancient trentisé of high adthorily, translated into English by the
celebrated Sir William Jones, and sold at Calentia © for the honeflt
of insolvent debfors” in 1792,

“Qur learned in the law (o whom Gom bo merciful [) say s+~
There belong to the property of a person decensed {our succossive
duties to be performed by the magistrate; firsl, his funceal ecre-
mony apd burial, without superflnily ef expense, yel withoub
deficiency ; next, the discharge of his jusl debts from 1ho whole of
his remaining effects; then the paymont of his legneies ous of'a
third of what remains qfter his debts arve paid ;. and, lnsily, tho dis-
tribution of the residue among his successors, according to tho
Divine Book, to the traditions, and fo {he nssent of {he learned.”

~—3ir, 1,
1}



2 OBIECT AND SCOPE OF TIIE WORK.

the exception, the canons which regulate the division
of property among the relatives of a deceased person
should be of a somewhat refined and complicated
character. Ag an ingtance, let us suppose that a man
(ies, leaving a father, a widow, & son, and a daughter.
His property will be divided as follows:—father, 1;
widow, 4; son, & of what remains; daughter, 1 of
what remains, Such a cage as this (a far simpler
example than many which occur i practice) 1s suffi-
cient to upset all our previous impressions,” and to
shew that if we would Iearn how to solve questions
of Moohummudan inheritance, we must entively
divest ourselves of any preconceived icdess ag to the-
devolution of property.

The Moohummudan rules of inheritance have
been long laid down in books_of authority, which
agree in most pomnts, though here and there they ex-
Inbit slight diserepancies. Several English writers
have attempted with more or lesy success to cligest
this branch of Moohvmmudan law, and to place it in
an intelligible form before the lawyers of our own
cotintry. In spite, however, of what hag been effected
up to the present time, the subject 18 much obscured
by want of method, and still more by the reteniion
of ancient modes of ealeulation which have long been
superseded in European coymtries Ly the march of
science. Our object In preparing this work is to
endeavour to place"the matter more clearly heforo the
readler; first, by exhibiting a chart or trce of the
various relations who may succeed; secondly, by
explaining the respective rights of these relations
according to a systematic arrangement; gnd, thirdly,




OBJECT AND SCOPE OR TIIE WORK. o

by EEeWillg that the numerous probloms which have
hitherto been worked by obsolete and clumsy methods,
will all readily yield to the power of Iuropean
arithmetic.* Having made these few remarks in
order to render our design intelligible, we shall ab
once enter upon a task which, we trust, will nob ho
altogether useless to those members of the bar
who have to conduct Indian appeal cases belove the
Judicial Committee of the Privy Council. We shall
give references 1o our authorities where it seems
necessary in consequence of our differing from other
English writers or inserting matter which we do not
find in their works; but we do not propose to crowd
the pages with referdnces on every minute point.
As the matter lies in a small compass, it will be sulli-
cient to say that the SirAjiyyah is our main authority
throughout, but that we have derived much assistanco

* The Moohummudan writers, and Muaenaghten and other
English writers in iheir train, begin by dividing numbors inlo four
different kinds, viz., moolumesil, or cqualy mootndaklil, or one
measuring the other; moofuwgfig, or having some third number as
a common measure ; and moofubayun, or having no common mia-
sure. They then proceed b lay down no less thau seven * prinei-
ples” or empirieal rules for working parlicular classes of cases,
That this is entively nunmecessary must be obvious to every mathe-
mabician, It is not surprising that early translators should lLave
feaved to amend this curiously complicated machinery, and should
have been contented to copy if exactly, just ag the Japancso are
said to copy a watch or a steam-engine, wilhout nndersianding it
But it is somewhat singular that writors of the present genera
tion have also adhered 1o the old method, withoul, apparently,
being conscious of the inconvenience Mvolved in its use, or the
facility with which o remedy may be applied.

B 2
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4. ORITCT AND SCOPE OF TIE WORK.

rom the valuable labours of Mz, Macnaghten and
Mr, Neil Baillie.

~ In concluding our prefatory remarls, it may be ag
well to state, first, that in this short treatise we do not
propose to- include the Shia doctrine of inheritance,
which pertains only to ihe sect of .Ali (more impor-
tant in Persia than in India), and secondly, that we
purpose to deal only with fa,mily vights, and not with
those connected with 111&11111111351011, adopmon, or Any
other exceptional cause of succession.

X

CIHAPTER Il

-~
RULES, DEFINITIONS AND EXPLANATIONS,

Turere is ne distinction between real and personal
pr operby. ‘There is no right of primogeniture, so that,
for instance, if a man lewe three song, the eldest will
take no more than each of the other two.

There 18 no right by representation. Thus, if a
man leaves as his only relations one son and a grand-
son through another son, the surviving son will take
all, and the grandson will have no claim as the repre
sentatwe of hig deceased parent,

There is no distinction between ancestral property
and property which the deceased has himself acquired.

Persons who may succeed to property by virtue of
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. RULES, DEPINITIONS AND EXPLANATIONS. D

relationship or marviage to the deceased arce divided
into three classes, viz. : —Sharers, Residuaries, and Dis-
tant Kindred. The first two classes are frequently
mentioned under the common name of “heirs,”
Shavers are those who afe entitled to a_preseribed
fractional part; eg. a wife, under certain circums-
stances, takes }; a father }; a daughter %, dsc.
Residuaries arve those who take no prescribed frac-
tional part, hut divide the residue among them alter
the sharers ave satisfied, and the whole if there are
no sharers.* Distant Kindred are all relations who
are neither sharers nor resicduaries.f When*hoere are
no sharers or residuaries the distant kindred take the
whole among them according to certam rules.

The reader may now, on referring to the chart,
agcertain what relatiens come under these several
headls. o
. In order, however, to make the chart perfectly
intelligible, it is desirable to add a few words of
explanation. ~ Those persons who are designated
“Sh, and Res” are persons who, thouph primarily
sharers, may, under certain circumstances, bo gro-
siduaries.§

Those who have no designation attached (as % mo-
ther's hushand”) are not either Sh, or Res., and are
only mserted as part of the machinery of the pedi-
gree, in order to bring in the C. and U. relations.

The digtant kindred are not inserted in the pedi-

® Sir, 2.

T Sir. 28, This imporlant definition ssems_to have heen over-
looked by somne of the most eminent Bnglish writers,

1 See dyfia, Chap. 4.



G RULES, DEFINITIONS AND LXPLANATIONS.

gree, as their definition is purely negative, viz., those
relations who are neither sharers nor residuaries.®

The ancestors of the deceased are divided into true
and false grandfathers and grandmothers, and only
the true are inserled in the chart; as the falsc ave
digtant kindred. The true grandfathers are those
between whom amd the deceased no female inter
venest They con therefore only be found in one
line, namely that deseribed as father's father h. L s,
True grancdmothers, on the other hand, are those
hetween. whom and the deceased no If. grandfather
intervendy;t and it is clear that they may exist in
several lmes. Thus, we have in the chart the
mother’s mother, h. h. 5.; the mother h. h s of the
father's father h. h, s &e.

The following are mstances of false grandpavents
father's mothier’s father, mother’s father’s father (be-
cause & female intervenes), and mother's father’s
mother (because a false grandfather intervenes).

We append a scheme of grandparents, in order to
llustrate the above remarks. The true are printed in
Old English, and the [alse n ordinary type. The male
ancestors are designaled M., and the female . I
will be observed that in this ascending pedigrea the
femnale sex has a decided advaniage, inasmuoch as,
m a total of 60 grandparcnts, there arc 26 false
males and only 16 false females,

* Supra, p. B,

+ Su. 3.

f Sir. 3.—This simple and intelligible definition is overlooked
by several wrilers, who have succecded in making the subject of
giandparents appear to be one of hopeless complication,
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8 OF SIARERI AND THEIR RESPLECTIVE SITARES.

In order to simplify the chart, we have omitted all
avincwlar relations except the immediate wuneles of
the deceased, but in the absence of nearer relations
the full and C. great uncles and great great uncles
also coms In,’

CHAPTER III

OF SHARGRS AND THEIR RESPECTIVE SIIARES.

- ay o

Frop the chart, it will be seen that there are four
male and eight female sharers. Their respective-
shares are shewn in the following table.+

Husband - - - 1 when thers i a child or
son’s h. 1. 8, child.
. - - % when not.
PﬂthEI R

Tr, Granclfather, 11 h.s -+ when not excluded,

U. Brother or SlEtLl*:l. - 4 when only one, and mno
child, son’s h. 1 & child,
father, or Tr. Grand-
father. |

* Sir. 11,

t This table i3 founded on the chapters on sharvers in the
Sivajiyyah, p. 3, &o,

I We bave placed U, brother and sister together, because thoy
stand on precisely tge same footing ; thus affording an exception
to the rule of a double share to the male, which oceurs so fre-
quently thut it may be considered a genoral rule.—Sir. 4.



OF BIARBRS AND TIEIR RESPECTIVE SIHARES. 0

U. brother or sister - 4+ when two or more, and

Wife : .1 when child or son’s h. 1. &
: child,
o - - - 1 when not. .

Daughter .} when only one and. no son,
. - - . % when two or more and no
| SOT.

Son’s Daughter® - - 4 when only one and mno

: . child or son’s son.

2 vwhen two or more, and
no child or son% son.
- 1+ when one daughfer and
10 SO Or SON’A SON.
Mother - - - 1 whenchild orson’sh L s
child; or two or move

3 LY

H 7]

® brothers and sisters, or
C. or U, brothers or

sisters,

s - - -+ when not.
» (hut) -« 4 of remsinder only after

deducting wife's g
husband’s share, when
a wife or husband and
a father, (secus 'if o
grandfather instead of
a father).

% ¢« Op other female descendants, h. 1, 88* Sir, 8. But this ovi-
dently means son’s h. 1. 8. daughter, since a daughter’s child is in
the 1st elass of D. I, Sir, 29, oy T

t The theory is this; the daughtor tnkes Thpa 10t
son’s danghbers ; butb if there be two or more danghters, thoy take
their §, and there is nothing lefl for the son’s daughtors,




10 OF SHARERS AND TIIRIR RESPRCTIVE SITARES.

Tr. Grandmother, h. h, 8. 4+ when not excluded.

Sister: .- - 4 when only oneg, awd no
son, som’s son b 1. s, fa.
ther, (1)61‘1151]":! L1, gmml
father), danghter, son’s
danghter, or brother.

- 4 when two or more, and
no son, d&c.

C. Sister 4 when only one, and no

son, d&c. or sigter.

y : 4 when two or more, and

3

" no son, &c., or sister,
s 1 when one sister, but no
gon, dsc.
U. Sister -« - - (Vide supra, U, brother or

si stor. )

Several of the above mentioned classes of sharers
may, under some circumstances, become residuaries
also, or residuarvies only. We shall recur to this
subject in Chapter 4.

»In makimg use of the above table of shares, it
must be horne in mind that two or more of a parti-
cular class (except where otherwise specified) only
take 1n the aggregate the same share that one of that
class, if alone, would take; ¢.g. one wife taking 1, two
wives will take 4 between them ; and the share of a
true grandmother "being 4, three Tr. grandmothoers
will divide 4 between them. With regard to Tr
gr&nchmthers hawever the following disputed potht
occasionally arises. If one of two Tr. grandmothers
be related by two lines (as if she be the father's




0I' RESIDUARIES, 11

father’s mother and also the mother’s mother’s
mother), it is said by some writers that she will
then take %, and the other only 4, of the share,

It will be gathered from the above table that the
shares are subject to a variety of alternatives and
exceptions. The alternatives appear sufficiently in
the table itself; the exceptions will be treated ot
infra in Chapters 4 and 9, on “ Residuaries” and

n

€ Hxolhitainn,

CHAPTER 1V.

OF RIESIDUARIES,

It will be seen from the chart that the residuaries
who cannot be shavers are,—the son; son's son, h. 1. s;
brother; C. brother; brother’s son, "h, 1’ 8; C. bro-
ther's son, h. 1 s; Pat. uncle; C. Pat. unclo; Pak
uncle’s son, h. 1. 8.; C. Pat, uncle’s son, h. 1. s.; and we
may add the Pat. and C. Pat. uncles of the father
and grancdfather, ancd their sons, h. 1. 8.* No femalo
relative is primarily a residuary.

Several of the persons enumerated in Chapter 8 ag
sharers may under some circumstances become either
residuaries only instead of shavers, or residuarics as
wuil as sharers, These are demgnatecl in the chart

=
* The greal uncles and great greab uncles are not inserted in

the chart, having been omibted for the sake of simplicity.—(Seo
Chap. 3.)



19 OF RESIDUARIES.

auaf

ag “Sh and Res.” The following are the cireum-
stances under which they respectively become vesi-
duaries i— )

Father.—When there are daughters, or daughters
of ason, I 1 5,* and no sons, he lakes m addition
to hiz share, i, the residue afler their sharves are
satisfied. TIn default of children or son’s childyen
or other low descendants,} he has a “simple residuary
title.” It will perhaps be more convenient to aban-
don the ancient phraseology, and to say that where
there are sons h, 1, s the father only takes his share,
1 and %hat’when there are none he Is a residuary
also, The rule thus stated will inelucle all the cases.
Thus, if a father and two daughters are the only
claimants, the father first takes 4, then the daughters
take 2 or 4, and the father has the remaining 1. And
if there be a father and mother, and no childven, o
son’s h, 1. s children, the father first takes 1, the
mother 4 or 4, and then the father hag the remaining
4 or 4

True grandfather,—Takes the father’s poriion hoth
ag residuary and as sharver when there is no father}

* g4, Danghters of a son's son, not davghters of a son's daugh-
ter, as those would be among thu D. X.—(énfra, Chap. 5.)

+ Sir, d.~—That is, other low descendants who are sharers or
residuaries. In other words, ag he excludes all anceslors except
the mother and T'r. maternal grandinother (¢4fr¢ Chap, 9.), and os
there arve in the supposed case no descendants who are sharers or
residuaries, he takes thoe residue afler payment of the shares of
wife, husband, and mother or Mat, grandmother, 'We must take the
expression ““low desecondants” in the above limited sonse, for we
know that D, XK. wamnot come in when thore is a sharer (as a
father) living,

I Sir, 4. And, it must be assumed, no inlermeliate Tr, grand-
father.—See Doctrine of Xxelusion, Chap, 9.




OF RESIDUARIES, 18

Daughter.— When there are sons as well as daugh-
ters, the daughters are residuaries instead of sharers,
and. each danghter takes half as much as each son.
Thus, if there be two daughters and two sons, instead
of the daughters talking 2 between them, eagh daugh-
ter will talee } of the residue, and each son % or 4.

Son’s daughter*—If there be two daughters they
take 2, and there is no ghare left for the son’s daugh-
ters; but if there be in an equal or lower degree with
them a boy,} the son’s daughters become residuaries,
Each female then takes half as much as each male,
Thus, if there are two danghters, one son’s daughter,
and one son’s son, the two daughters take £, and there
is no share left for the son’s daughter, but she will
take § of the residue, and the son’s son will take %
thereof, whereas, if there were no son’s son, the son’s
daughters would have nothing, and the daughters
would take the residue by the * return” (inf. Chap. 7).
There 18 a curious point about descendants of this
kind; that if there be a son’s dayghter and ason's
son’s daughter, but no danghter, the two survivors
stand with respect to each other in precisely the sanwe
position ag & daughter and son’s daughter, that is, the
son’s daughter takes a half, and the son’s son’s daugh-
ter 4~ "Lhe same rule applies apparently to any lower
stage of descent (Sir, 5, 6).

® From an illustration at 8ir, 5, it sgems clear thal “son’s
danghter’” means daughter of son h, 1, s,

T Sir. 6.—~We copy the exact words, which are rathor singular,
but wil! be understood from the Musiration which follows,

I It would seem, however, that except wlien there are bwo

daughters, they can only be made Res. by an equal in degreo.
Bail. Dig. 6588.#



14 OF RESIDUARIES,

Sister.— When there are hrothers™ the sistors
hecome residunaries, and. each sister takes hall as much
as each brother. "When there are deughters or son’y
daughters and no brothers, the sisters take the residue
after payment of the daughters or son’s daughter’s
ghares.

Conganguine sister.— When there are two or more
sisters there is no share left for C. sisters; but if there
be also C. brotherst (Z.e brothers of the C. sisters)
the C. sisters hecome residluaries, each C. sister taking
half as much as each C. brother. They also, like sis-
ters, hecome residuaries if there be daughters or son’s
daughters.

We may add that a wife or hushand, tliough not
technically called a resicduary, is entitlod to the resi-
due in addition to his or her pwescribed share, when
the deceased has left mno other heir. (Mussumat
Soobhanee v, Bhetun, 1 8. D. A, 846.)

The residue (except where otherwise specified) is
divided equally among residuaries in the same degree.
Thus, if the residuaries are three brothers’ sons,
esch will take 1 of the residue, whether they are all
sons of the same brother, or two of them sons of one
brother and one of another. Where a conflict occurs
hetween the whole and the half Dblood, the whole
blood prevails.}

* Sir, 7.—~Mr, Macenfighten has (Prine. p. d) ¥ wterino brothers,”
but this is clearly an error,

t 8ie, 7.—My, Macnaghten (Princ. p, 5) hasg ** uderine bmthex ?
which is clearly an.errvor, :

I This chapler is founded principally on the chnptm-ﬂ on
gharers and residuaries in the Sivajiyyah, pp. 4—1%,



OF DISTANT KINDRED, 15

CIIAPTER YV

OF DISTANT KINDRED,
A

It has already been stated that the ¢ distant kandred”
divide the property among them when there are no
sharers or residuaries. "The mere absence of residua-
ries would not be suflicient to cause the admission of
D. K., for, although the sharers might nol exhanst the
property, the residue would be divided among the
sharvers (exclusive of the hushand and wife, if any) by
the doctrine of the “return™ In such ease, there-
fore, there would be ndthing left for the D, K. When,
however, the D. K. succeed, in consequence of the
absence of gharers and residuaries, they arve admitbed,
ag a general rule, according to the order of their
classes (infra).t Thus, if there beany D, X, of the
first class, those of the second class have no claim, and
so on with the rest. This rule is so rigidly followed,
that & person of the third class, for instance, can have
no portion of the inheritance, even though he be neaver
to the deceased in the actual numbaor of steps than.
those of the first and second clags who may be living.}

* Infva, Chap. G. .

1 An exception oceurs in the ease of tho maternal grandfaiher,
who comes after the third class, although belonging nominally to
& higher class,— Sir. 80. .

1 According to some writers, however, the sccond elags aro in the
highest positiog.—Sir. 29,




16 OF DISTANT KINDRED.

The D. K. are primarily divided into four classes,
which are ag follows i~

1. Persons descended from the cleceased, h, 1, s, :
t.¢. daughters’ children and children of sons’ daughters,

2, Thoge from whom the deceased is descended,
h. h, 8.; #.e false grandparents.

8. Those descended from the parents of the de-
ceaged, h. L 8.; 4., sisters’ children, brothers’ daugh.
tery, and U. brothers’ sons.*

4. Those descended from the two grandfathers and
two grandihothers of the deceased ; 7.6 Pat. avmts, U,
Pat. uncles, Mat. uncles and aunts, and C. and U,
Pat. aunts and Mat. uncles and aunts, however distant
their degree.

It must be remembered, however, that not only
*{hese, but all who are 1*elatec1 to the deceased through
them, are among the D, X,

Within the limits of each particular class (oxcept
the fourth, or avuncular class, for which there are
special rules) it is laid down that the nearer in degree
to the deceased succeeds in preference o one more
vemote,} and if there be several of an equal degree
who are entitled to succeed, the property goes equally
among them if they are 0{ the same sex.§ If they
are of different sexes, przm& facie each male takes =
double portion,] There is, however, some disagree-

* This entmeration, does not appear exhaustive, but it will be
g0 if we take * brother” and ¢ sister” in the widest sense, so as to
inelude C, and T,

t Sir, 20,—That the C. and U. are included, even when nob
oxpressly montionéd, may be seen from an illustration at Sir.
89,

1 Sir, 80, &, § dlid, |~Sir, 31.
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ment fis to cases where persons through whom they
are related to the deceased are of different sexes,
and it is maintained by the most approved au-
thorities that in' the first, second and third classes
regard must be had to the sexes of the intermedinte
relations and not to those of the actual claimants.
Thus, 16 is clear that if a maan leave a daughter’s son
and a daughter’s dﬂ.ughter the male will have a
double share,.for there is no difference of sex in the
intermediate ancestors; but if there be a daughter of
a daughter’s son and a gon of a daughter’s danghter,
it is said, according to the most approved writers,
that the female instead of the male will get the
cdouble portion, by reason of her father’s sex.* Tlus
is denied indeed by Abu Yusuf, who maintains that
in the first and third classes the sex of, the actual
claimants should always decide the question; but his
doctrine does not seem to be generally accepted.t

In cagses where the degrees are equal, in classes 1, 2,
a person descended from an helr, and in clags 8
a, person. descended from a vesiduary; is 1'63‘561'1*4361 to
one not 8o descended,

The following special rules ave laid down ag to
particular classes,

In the second class, £ ga to the paternal side and

+ to the maternal, if there are sets of claimants on
bﬁﬂl sides.}

In the fourth class, the whole blood is preferved to

* Sir. 81, &e.
t See further illustrations of Mnﬂ differonce, Sir, 82, and so
diseussion on this poing, ns to ol 3, Sir, 87,

T Sir. 85.

C
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the half, and those who arve conmected by a‘father
only are preferred to those who are connecled by a

mother only, whether they be males or fomales.® To
the rule as to the whole blood there is, however, this
exeeptlon, that it does not apply When the almmauta
are on different sides. Thus, a U. paternal aunt will
not be prevented from suceeeding by a maternal aunt
of the whole blood, but she will in fact take a double
share, hecause of her relationship through the father.t
Ceileris paribus, a male takes a double share,

After the fourth clags come in ihe cousing, or
descenflants of the fourth class, whose succession ig
regulated by somewhat similar rules; but for these
rules, and for some few points as to the classes in
adcition to those mentioned above, we must vefer the

reader to the Sihjiyyah.

CHAPTER VI

OF DIVISION OF TIIE PROPERTY AMONG SIIARRRS AND
RESIDUARIES.

[
i _

Wien the propetty of a deceased person is to De
divided among several heirs, the modern Turopean
rules of arithmetic afford easy means of ascertaining
the amount due,to each claimant, Moohummudan
writers have thrown an apparent obseurity over this
subjeet by framing a number of minute and artificial
rules applicable to particular classes of cases, hut the
cloud is easily” dispelled.

* Sir, 39, t S 40,
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M. Macnaghten (Macn, Prine. pp. 14—20) works
out a numher of examples according to the ancient
and cumbrous methods, but we shall now work out
the same examples by ]3111 opean arithmetic, in oxder
to shew that it gives us precisely the same results,
In order to make the coincidence more clearly appa-
rent, we shall in each cage reduce the resulting frac.
tions to the least common denominator, as Mr. Mac-
naghten, following the Moohummudan Surists, usually
presenty them m that form.

L
ExaympLE 1.—Father, mother, and two daughters.
Here the shares are ;—

Father - !
Mother - : _ Rt
Two daughters . 2

Hence each daughter’s share = & -+ 2 == {,
Reducing the fractions 4, 4, 4, to a common de-
nominator, we have: &, 1, 4,

Hence the father hag - -
I’ nlﬂt]lel‘ ™ - %
1 each daughter 2 &

The property is therefore exactly divided, and there
is nothing left for residuaries.

Examrim 2. —Father, mother, and ten daughters.
Here we have :— o
Father - . . ‘
Mother : .
Ten daughters . P
or each dmlghtel 2 10 =
oY

che e =)o
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Reducing the fractions 4, 4, % to the least "com-
mon denominator, we have : %, %, 2
Hence the father has
" mother

. each daughter - o
Here, a8 in the last case, the property is exhausted.

¢

P o S

=

g.

LAMPLE 8.—Father, mother, and five danghters 1—
k) 8.—Father, mother, and five danght
Father - - - - 1 7
Mother - . - < L
» Bach daughfer 2 4 B == %
Reduen 1 2. to the least common denomi-
g T G T
nator, we have:—s

Father - . - N
Mother - -« - - &
Tach daughter -’ ¥

Here also the property 1s exhausted.

ExanrLe 4,—Six daughters, three Tr. grandmothers,
andl three paternal uncles.
. Heve the three paternal uncles are residuaries;
the shares are:—
6 daughters 4, .- each daughter 2 +6 — 1
3 grandmothers 4 .. each grandmother 4 + 3 =
Here it 18 clear the property is not exhausted by
the shavers, To find the “fractional part remaining
for the resicluaries after payment of the shares, we
must subtract the shares from unity, or the whole;
hence we havet—
Residne 1 — & — Lol — & === 1
Bach paternal unele 4 + 8 = 4.

Ry
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Reducing the fractions &, 4, v, lo tho least com.
mon denominator, we have ;-

Each danghter - - - e
Each grandmother  « - 5
Each Pat. uncle - - - =

Exanmpri 5 —Four wivgs, three Tr. grandmothers,

and twelve paternal uncics,
" The- paternal uncles arve resicuaries, The shaves

arej— °
Four wives 1, ." each 1 + 4 = 4
Three gmudmathers 1 each 3 + 8 = g
The part remaining for the 1*{381{’111&1‘185 ig found as
in the previous exa,mple , andl we h ELVG o
Residne 1 — I — b =] o by == L
Each Pat. mncle 1 + 12 — 14-.t
Reducing the fractions %, &, 4, to the loast
commen (enominator, we have:—

Bach wife - -
Kach grandmother - - 185
Rach paternal uncle - T4

M
LixamrLe 6.—Four wives, cighteen daughters, fifleen

Ly, female ancestorg, and six paternal uncles, ITore

18 Dzmghters 2 ", each dsmghter -—’g- + 18 =
15 Female ancestors §, .. each female ancestor - -+

. L] ' ¥ ¥ - l15 — hﬁlﬁ.
The porbwu remaining lor the residuarios is i—
1 — 3 — 23— 1 =1 28 %,

Kach paternal unele G — +
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Reducing the fractions 4, +% % Top t0 the least
common denominator, we get;—

Each wile . _ T
Iach daughter . Y]

Rach {female ancestor T
Bach paternal uncle - Y-

Bxamprm 7.—Two wives, six Tr, female ancestors,
ten daughters, and seven paternal uncles. Here we

have ;~-
Two wives 1, .~ each wife £ + 2 — 5
Six female ancestors 4, .* each female ancestor 4 -+

G==_HJ_“.

Ten datghters 2, .. each daughter ¢ = 10 — i
Oousequenﬂy there remains fOl‘ the resicduaries i—
] —1 -1 2—=]1-Z ﬁla:
Hach paternal uncle —JT 7 - ‘i‘w

Reducing the fractions &4 +%, ™ 14w to the
leagt common denominator, we geti—

- 18
Bach wife .

Tach female ancestor R
Tach daughter . - s

Tach paternal uncle .

Examprr 8.—One wife, eight daughters, and four
paternal uncles. Here we have.
One wife 4
Eight daughters %, .+ each daughter 2 =+ 8 == i,
To find the portion of the residuaries i~
l—g—4%=1—31 =%
Rach paternal uncle % -+ 4 = &
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Reducing the fractions 3, 44, &, to the least coms
mon denominator, we have \—

The wife - . - - 34
Fach daughter . - T
Bach paternal uncle* - R

When the fractions have heen ascertained in the
matner shewn in the abové examples, it only remains,
of cowrse, to divide the property into the number of
parts indfeated by the L. C. D., and to give to each
sharer or residuary as many of those parts as are
indicated by the numerator of his particular fyaction,
Thus, in the last example, the whole will be divided
into 96 parts, of which 12 will be given to the wife,
8 to each daughter, and 5 to each paternal uncle.

* In this example there, is a mistaks in Maon, Prine, 21, It
is there stated that the shave of each pabernal unclo is ., But
it is of courss plain that this would not exhaunst the property,

#ince; —~
124-84-}-10
3o (X8 (x4 =m0 g
while on the other hand it will easily be seen that the division
above given exhausts the whole, or, in Mr, Macnaghten's words,
“ mgkes np the required number 96 ;" for

§H (G XB)+ (X )= X 20

= §
e 1
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CHAPTER VIL

el i s—]

OF THE INCREASH AND RETURN.

It i8 obvious thabt, in a System involving the divi.
sion of unity into a number of arbitrary fractional
party, it may happen that the fractions when added
together are sometimes greater, and sometimes less,
than the whole, The former contingency of course
occasions a difficulty whenever it oceurs, the latter
only when there are no residuaries. The doctrine of
the “ Increase” provides for the former class of cases;
and that of the “ Retuun” for the latter.

The Increase is the division, of the propertly into a
larger number of parits than that imdicated by the
least common denominator of the fractional shares.
Jt is said only to occur n a limited numbeor of cases,
which are as follows:—1. When the leagt common
denominator is six the number of poarts may be in
cfeased, according to circumstances, to 7, 8, 9 or 10,
~3. When the L. C. D. ig 12, the number may he
increased to 18, 15 or 17.-——8. When the L. C. D. is
24, the number may be increased to 27.%

EXAMPLE, — I-Iusba,:l;d, father and mother and

daughter :— ’ , :
Husband . - . 1.
Father 1
Mother 1
Daughter .

% Bail. Dig. T14.



OF THE INCREASE AND RETURN. 215

Reducing these to the L. 0. D. we have,—
e T8 T 187

that is, in al], 14, which would be more than the
whole. Incm&amg the number of parts (that is, the

L. 0. D)) to 18, we have :— .
Husb.ﬁmd s T S
Father N
Mother - - o e
Daughter - - - Y5

It is‘evident that the sum of the fractions will now
be 32 or 1 ; that is to say, it will exactly exhaust the
whole.

The Return is the apportionment of the surplus
among the shavers, (except hushand and wife,* who
ave not allowed to partake in it), when the shares do
not exhaust the property and there are no resi-
duaries,

The rule is, that the surplus is distributed among
the shavers in the ratio 8f thenr vespective shares.
Here, ag in the primary distribution, we shall solve
the examples (Macn, Prine, 28~26) by the rules of
modern arithmetic s

Examrre 1.—2 daughters.
It 18 obvious that as the two daughters divide, first,

Although the husband and wife have not, technieally speaking,
any return, yet therve are instances in which tho whole rasidue
reverts to them. In Mussumas Seobhance v, Bhetun (1 8. D, A.
340), there was no heir of the deceased oxcept a wife; and the
property, after payment of o legacy aud the Wlfﬂ 8 shave, proporly
belonged to the Bait-ul-mal, or public Treasury, It was decidet,
howover that, ag the Bait-ul-mal was an extinet indtitution, tho
residus reveribd to Lhe wife,
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their share of 2, and then the return, %equally, thuy
divide the whole equally, We have ;—
Hach daunghter’s ultimate share®

The ultimate share of cach of two sisters, dee,
would of course be arrived at in the same way.,

Examrrp 2.f—Mother and 2°daughters.
Mother, 1
Daughters, 2 .. each daughter,
The whole must therefore be divided in the ratio
1:% 0rl:4, Consequently we have :—
Mother’s ultimate share, 4 of 1—.1L
Daughters’ ultimate Eha,re, i of 1 =41

Bach daughter, 2

l'

* We shall use the words ultimate sharo for the salke of brevity
to express share added to relurn. R

+ Thia and some obher examples are worked by the ruls of
“ Proportionate Parts.” See ©Colenso’s Arithmetie,”” or any
other modern arithmetical treatigg, It is unnecessary to begin
by finding the totnl surplus, as will appear from the following reg-
goning :—

Let there be a numbor, m <4 #, and lebt m==a 4 b, Then, if
we.divide % (bhe total surplus) in the ratio & 4, wo have i—

#n, and j—

a P b
a(e~b)ytan _. a

m ———— e [ ]
ﬂ'"]" E_l_z.‘ﬂ ' fﬁ‘*"b ﬂ_“b(‘ﬂ’i-l"ﬂ)

b
Similarly & -~ p + b == y; (m - n)

$ Mr, Macnaghten (p. 24) divides the aurlﬂuﬂ into G, giving
the mother 2 and the dﬂughtara 4. Tt 1is pubmitted, how-
aver, that the vesult, as given above, is in accordance with the
principles of the Sivajiyyah, ** The refurn is the converse of the in-
crease ; and it takes "place in what romains above the shares of
those entitled to them, when there is no legal claimant of it ; this
surplug is then relurned to the shavers according to thelr rights.’
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ExanpLt 81— Husband and 3 dau ohters.

Ilere it is obvious that as the husband has no
return, the daughters, as shavers and by retwn, must
take all the vest. Therefore the 4 lefl after payment
of his share will be divided among the daughters.
Hence we have 1~

Husband
Bach daughter’s ultimate share 4

ExawpLE 4.~—ITusband and 6 daughters.
Here, as in the last, we must divide the remaining
2 among the daughters, and we have: '
Husband 4
Hach daughter’s ultimate share, § + 6 =14
Reducing 1 and 4 to the L. 0. D. we get:
Husband & _
Each danghter's ultimate share 3

Exanrre 5—Tusband dnd 6 daughters.
Here we have:
Each daughter’s ulfimate ghave 4 + 6 = %

Reducing 4 and, -8 to the L, G, D,, we have:
Hushand. -5

Each daughter’s ultimate share 2

Bxawrrs 6.—Wife, 4 Tr. paternal grandmothers,
6 uterine sisters. |
Wife 1
Paternal grandmothers L
Uterine sisters
As the wife has no return, the "paternal grand.
mothers and U. sisters will have all after payment
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of her 1. THence we have 1 — 1 or & to be divided
in the ratio®* of L: L or1:2,
Paternal grandmothers 4 of § == 1.; each 5
Uterine sigters 2 of & =1; cach
Wife 1&
Bach grandmother &
HEach uterine sister -4

Exsuriys 6.—Wife, 9 daunghters, 6 Tr npaternal
grandmothers.
Wite L
Daughters 2
Paternal grandmothers
Deducting the wife’s share, as she has no return,
we have 1 — %, or &, to be divided m the ratio %,
or 4:1. ) ’
Daughters’ ultimate shave 4 of I == [4; each %.
Paternal grandmothers’ ultimate share & of § = % ;

each -Iw

* Ag in the example 2,80 in this and any similar example, it is
nob necessary firsl to find the tolal snrplus, for if wo have a nums-
ber m 424 p, and 2 =a-- 8, and wo divide p (the total
surplug) in the ratio @ 1 b, we gel :—

ﬁ-T"-" p and ﬁi&zjfﬂﬂfl
¢ o) - a
e a- 0 P Q- b £
a
= oz @tp

o ﬂ:—T—b‘{ (m - # +p)—-m}

Similarly E""ﬂ_?_bf’"* Exr-?-b { (m 4 n 4 p) —-m}
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Reducing 3, o, wiv, to the L. G, D., we have :-—
Wite %%
Hach daughler -5%
Each paternal grandmother Ay

CHAPTER VIIL

OF VESTED INIERITANCIS,

—y

‘Wrux 2 person dies leaving several heirs, the inheri-
tance vests in them at once. Consequently, if one of
the heirs die before the period of distribution, his
share or portion must be divided among his own
heirs, some of whom may be helrg of the first deceased
and sorge not. It is usual to state the portions of
those who ultimately succeed in fractions of the
original estate. Weshall shew how this may be dong,
by working out an example (Macn, Prine, 28), by
means of orvdinary arvithmetie,

Wife: by her, 2 sons and 2 daunghters; wile dies,
leaving a mother ; then one daughter dies,leaving a
husband,

Here we have first to consider tvhat would be the
portions if the wife and d&ughtm had not died.
Remembering that the wife 19 a sharer, and that the
children are residuaries, we have i~

Wife 1
*
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Residue 1 — F =1, to be divided in the ratio £ : 2,

or 2 : 1,
Sons & of § == -} eaah -574
Dau n‘hters af % = .1 pach %

Now the Wer lies, 1e£w111g her mother a sharver,
and the four children residuaries.

Wife's mother 4 of § — 2

Residue 1 — 4 = &, to be leldBd in the same
ratio ag the former residue, hence :—

* Tachsontoffof 3 — iy .
" Hach daughter 5%
Adding these to the original portions, we have ;—
Bach son +% + % = 4k
Bach daughter 4%

Lastly, one daughter dies, leaving her husband a
gharer, aud two sons (her brothers), ‘and a daughter
(her sister), residuaries.

Husband Jf of iy = i

Residue 1 ~ % == 1, to be divided in the ratio

4: 1.

Tach son & of 1 of &% == 44Ls
Daughter 54L+

Adding these to the portions last found, we have : —
Iach aon—f%—f-%m%

Daughter e e
Reducing -, 4%, 15, 5% to the 1. C. D, we

have

Wife's m:othe}‘ . ¥ 1
Daughter’s hushand X
Hach son , . . a4

Danghter - : - i
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CHAPTER IX.

OF EXCLUSION,

=
i il

L)

Iy order to prevent the property from being cut up
into too. many fractional parts, certain rules are laid
down which are called rules of “exclusion.” The
parents, childven, husband, and wife,* are not liable
to exclusion. '

The general rule 'is, that the nearer excludes the
more remote. But the following table will present
the best known instances ;—

Son’s son, excluded by - som.

Brother y - son, son’s son h. 1 s., fa-
ther, or (perhaps) Lr
grand:father.

Sister - - same.

C. brother w - same, or brother.

C. sister ' . game, or two or more Mg

,, ters, or brother.

Son's danghter ,, two daughters, or son.}

* Sir, 13.—1It will be remembered that when there aro sons the
daughters are not sharers, This, however, 18 not o case of exclu-
slon, as thoy become, ipso facto, residnarieg, |

T The exclusion of particular relatives is shewn to a greni’
extent in the table of sharers (supra, Chap, 8); but we havo
thought it best to collest the principal instances in a separaie
chaptor, .

_ § Bir 5~ The son himself ;" but no doubt this means any son,
even if not the fathor of tho parlicular son's daughtons.
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U. brother excluded by - child, son’s h. L s child,
father, or Tr. grandfather.

U. sister i . SAIMC.
Tr, grandfather ,, - father™®
Tr. Pat. grandmother - father,mother,ntermediate

Tr, grandfather,or nearer
T, gmndmother (oven
" though in a different
line).

Tr. Mat. grandmother - mother, or nearer ".[‘r. grand-
mother (even though in
a cifferent line).

The fact that & nearer grancimother in one line may
exclude a more distant grandmother even in another
line, leads to this curious result, that a grandmother
who ig herself excluded may exclucde anotherst Thus,
a Tr. paternal grandmother, though herself excluded by
the father, will cxclude a Tr, maternal great grand-
mother, -

It may be remarked that some of the persons thus
excluded may under gpecial circumstances becoms
1‘isidua1*ies.—-—(See Chap, 4.)

* And, no doubt, neaver Th, grandfathor,
T Sir, 9,
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CHATPTER X,

MISCELLANECUS EXAMPLES,

L

R TY

Wz subjoin a few miscellaneous examples taken
almost at random from the large masy of precedents
of inheritance in Macn. Prine,” in order to shew the
general applicability of the &1‘113111]161310&1 methods

which we have used above.

Exampie 1.—Wife, mother, and sister.

Wife - - 4
Mother - -k
Sister - - 1

But L 41 4 1= H+ ‘L-===-I—%, or MOore
than the whole. The doctrme of the increase therc.
fore applies, and the property must be divided into
13 ingtead of 12. Hence we havet 1

Wife e
Mother : R
sigter - - - o A

ExaMprLr 2.—Three sons, two daughtara, son’s son,
and wife,

* Macn, Prine,—Precedents of Inheritance, Cages 69, 56, §7,

60, G2, 82, 75, o
t Any fEngllah mathematician will readily see thab this is only
the rule of “ proporbional parts' under a foreign garh,
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The gon’s son has nothing, ag there is no 1*ig]'1t of
pepresentation ; wifo 4.

Residue 1 — 3 = & This must, be divided
the proportion 619, ord:1l (since the song, as com-
pared with the dnughters, take double shaves).

TIence we have i—
Sons & of § == %k ; each 5

Daughters 4 of 4 = g&; each

Wﬂe " " . ! o - -ﬁ' .
Tiach son - : : . 14
Bach daughter - - - a7

Texanpis 8.— Wife, mother and two sons
Wife - .. .. . L
Mothar . ..

Regidue 1 — 4 — =1 o e 3

I
Tach son. - . : N
Reducing 4, & 15 to,the L. C. D., we havo:—
‘Wife - - : . .l
Mother . : . c A
Tach son - . . Y

TixaMPLE 4o Wife, four brothery’sons, ono sister,
and one uncle’s son.

Wife - - - - 4

Sigter - - : - .

Uncle's son excluded by brothers’ sons.
Reside T ~— 4 »— 3 = 1 — 4 == 4% each

brothers’ son v
Reducing 4, 3, 1 to the L. C. D., we have :—

Wife " » ’ " . T‘i’lT

Y
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SiSt@l‘ﬁ - - ) - ...i.ﬂ'ﬁ.
Tiach bmtherﬂ’ SOLL . v e

BxAMPLE 5.— Thres Wives, 81X sons, six daughtors,
Wives 4 % . each -1
Remdue 1 — 1 == I; to be divided m the 1atio
1276, 0r 2: 1. I-Ieme we have 1
S{ms 2 of & — 5 . each -
-Dsmghterﬂ of & == &, .. each +ip
Reduting ., 4, 45 to the L. C. D., we have :—

442
Hach wife . - ' *i'*‘i I
Bachgon - - - R
Rach daughter - - ©TET

Examrin 6.—Wife; by her, three sons B, C. D,
and two daughters M. F\; by another wife, a daungh.
ter G. ; before distribution, the wife, B, C., and G., die
successively, This is a case of “ vested inheritance,”

‘Wita . . - _%.

Remiduye 1 ~ & = %, to be divided in the ralio
6:3o0r2:1.

Sons, 2 of § = %; each &
Daughters, each %

Now the wife dies, and her share is divided among
her own sons and danghters (. is not her daughter
and takes nothing from her) in the ratio 6 2 or
3:1. Hence we have \—

Sons & of = 85 each e
B. and T, each ¢4

In the text of Macn. Prine. this is giv%n “uterine sistor,”
which is evidently an error, since the uterine sister would only
take , and the answer would be [§, 5, 7%
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Hence, adding these to the 01 iginal shares :—-
Sons, each % - g5 — %%
B, and B, each (&5
G, (a8 befol &)

Next, the son B. cies G'r., bemg a O, sister, is
cluded by the actual brothers and sisters, and B ’a
portion is divided between U. D. and E. . in the
ratio 4 : 2, or 2 : 1, Hence:—

O D. 2 of ffy == 85+ each #5 ,
B, I, ea,ch T .
Adding these to the portions last found, we hzwe e
© C. D, each s + &% — -5.-3_%#
I, F. , each o6 * T
&. (as before) 5
Afterwards C, dies, zmd his portion goes to D,
and I, F., in the 1&1:10 2:2,0rl:1 Ience:—
b of iy Ay
]] I‘ each it
Adding, ag befﬂle
D. o + &% — H—é T
E F., each 2% :
G. (as before) o4~ |

Lastly, G. dies, and as she ha¥no full brothers ox
sisters of the whole blood, heff portion is divided
between D. and E. F. The"ratio is ‘again 2 ; 2 or
1: 1 and we get:—

D, } of % == It
Eo B, each "gl*g*

Adding, as before :—

D. e + 1 — e — 3
B, F.%B&Ghm?zga—m-l-

* In order to economize space, we have umitted, throughout
this example, the actual caleulation of the daughterﬂ portions ;
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Reducing 4, 1 to the L, C. D., we have D. 4, T, T
wach 1, » The fractions thus r.}bta,mec'[ are identical
with those given in Maon, Prine.; where, however,
they are expressed in the more bulky form of %%,
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Exampie 7.—Mother, wife, and daughters of U/
brother,
o Mother : R
, Wife - : - . -+
The U. brother’s childrven are distant kindred, and
consequently, as there are shartrs, they take hothing,
But 4 and } do not” exhaust the whole ; therefore,
this is a case of retwn; and, ag a wife cannot
partake in the return, the Int}ther will get, after
payment of the wife’s share, all. Hence we have,
finally :—
Mother : S i
Wife . . . - . ¥

but the resder oan easily work them out, and will find thai at each
stage they come "out ns we have given them, i, ench dnughtar’
portion exactly half of each son’s portion. In this case the ulfl-
mate result might have bheen easily foreseen, but wo have thought
it desirable to work it cut, as thig is one of the most elaborale cases
of vested inheritance givau in the % Precedents.”

THE BEND.

e s
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