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PUBLIC HEALTH AND NATURAL RESOURCES:
A REVIEW OF THE IMPLEMENTATION OF
OUR ENVIRONMENTAL LAWS—PART I

THURSDAY, MARCH 7, 2002

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:34 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman, Durbin, Thompson, and Voinovich.

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. Good morning and welcome to the hear-
ing. This is the first in a series of hearings on the Bush Adminis-
tration’s environmental record.

One of the primary responsibilities of this Governmental Affairs
Committee is to make sure that our government is working effi-
ciently and effectively and that its agencies are properly enforcing
the laws Congress has passed and the President has signed.

The Committee is involved at this time in an ongoing investiga-
tion of the Enron collapse, and it struck me as I was thinking
about this hearing this morning that we have regularly in those
proceedings raised the question of why the watchdogs did not bark,
both private and public watchdogs, as the Enron story was unfold-
ing.

This Committee is itself a watchdog, and it is our job to bark
when we see trouble. And I see a lot of trouble in the first year
of the Bush Administration’s environmental record.

I did not convene this hearing lightly or reflexively, but out of
genuine concern that goes back, if I may be personal for a moment,
more than three decades in the career that I have been privileged
to have in public service, beginning in the early seventies as a
State Senator in a Democrat-controlled Senate. Working with a Re-
publican Governor in Connecticut by the name of Tom Meskill, who
went on to a distinguished career in the Second Circuit Court of
Appeals, and, as was occurring in so many other Statehouses
across America, we created, on a bipartisan basis the Connecticut
Department of Environmental Protection. We adopted clean air and
clean water laws and began to enforce them. In the 1980’s, I was
privileged to be Attorney General of Connecticut and spent a lot of
time enforcing those environmental protection laws. After I arrived
here in the Senate in the late eighties and early nineties, during
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the administration of former President Bush, one of the most sig-
nificant environmental accomplishments of the generation and one
I was privileged to be involved in as a member of the Environment
Committee was the bipartisan amendments to the Clean Air Act.
When I look back at my time of service here, that is one of the
things that I am proudest of.

We also worked on climate change then. The former Bush Ad-
ministration and Members of Congress, acknowledging that the
planet was warming, and working together on the Rio Treaty
which was both signed and ratified by the Senate.

So it is from that context and what followed during the Clinton
Administration that I reached the conclusion, sadly, that this Bush
Administration has undermined many critical environmental and
public health protections and as a result has broken the bipartisan
consensus for environmental protection that has existed for quite
a number of years here in Washington and certainly throughout
the country.

Today we will assess the effects of those actions, not only to learn
what has happened but to understand what could happen over the
next 3 years if similar behavior goes unchecked and unchanged.

There have been a couple of recent environmental initiatives by
the administration which I must say I find disappointing and in
some sense deceptive. After avoiding mounting evidence on climate
change for too long, a few weeks ago, the President acknowledged
that global warming is a serious challenge that requires a re-
sponse. Unfortunately, his proposals fell short of his rhetoric. His
global warming proposal, which EPA Administrator Whitman will
discuss with us today, is packaged as a major innovation, but the
bottom line is that if it were to become law, the main source of
global warming, carbon dioxide emissions, would rise by 14 percent
over the next decade, based on current projections. Global warming
would literally get worse, not better.

On the related challenge of clean air, I see the same false prom-
ise of innovation. When he was running for President, then Gov-
ernor Bush said without conditions or equivocations that he sup-
ported a comprehensive strategy to reduce all four major emissions
from power plants, carbon dioxide included. And here in Congress,
we were working hard on a bipartisan proposal to do just that,
with every expectation that the administration would support our
attempts to reach a compromise.

Then, last March, it appears in response to resistance from the
power industry, the President suddenly dropped the ball on carbon
dioxide and thereby stifled the bipartisan congressional work that
was being done. Senator Jeffords, as Chairman of the Environment
Committee, is trying to reconstruct that work.

What was issued at that point by the administration was a
three-pollutant proposal which again is being marketed as an inno-
vation. In fact, it looks to me as if it would do less of a job of reduc-
ing the emissions of those three pollutants than existing rules be-
cause, although I favor the cap-and-trade system, the time frame
proposed by the administration is too lax, and the targets are too
weak.
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So I fear that the administration is determined to make existing
policies less effective and then to suggest replacing them with new
policies that would achieve even less.

That brings me to the enforcement of our environmental laws,
where I see a record that is truly troubling. Because I am a former
State attorney general, I know something about enforcement of en-
vironmental laws, so I have grown increasingly troubled by the
poor enforcement record of this administration, which reached a
stunning low point last week when Eric Schaeffer, one of EPA’s
leading environmental enforces, resigned in protest. We will hear
from Mr. Schaeffer later this morning.

The warning signs occurred early in the Bush Administration
when it began rolling back important protections that safeguarded
our environment and our health. It derailed a new rule to require
significant efficiency savings in air conditioners that could have off-
set the need for over 30 new power plants. And most memorably,
on arsenic in the water, it put the brakes on the Clinton Adminis-
trations’ standards, asking for another redundant study and was fi-
nally forced to back down and retain the rule it initially sought to
withdraw.

Alongside these higher-profile rollbacks, there has been a subtler
undermining of environmental protection through inaction, settle-
ment agreements, changes in guidance documents, and funding re-
ductions. I only wish the administration were as tireless and re-
sourceful in trying to solve some of our common environmental
challenges as it has seemed to be in devising ways to take the teeth
out of important environmental rules and regulations.

One particular area of concern is the so-called New Source Re-
view which governs how power plants comply with the Clean Air
Act and is intended to ensure that when all power plants upgrade
their operations, they also upgrade their emissions reduction tech-
nology. Is this important? Well, yesterday, we received fresh and
truly jarring evidence of the kind of long-term health consequences
that weak New Source Review enforcement and other similarly
toothless air quality policies can bring. In an article published in
the Journal of the American Medical Association researchers for
the first time linked long-term exposure to air pollution from coal-
fired power plants, factories, and diesel trucks to an increased risk
of dying from lung cancer.

I quote from the article about this story in yesterday’s Wash-
ington Post: “Previous research by Harvard University and the
American Cancer Society strongly linked these fine particles to
high mortality rates from cardiopulmonary diseases such as heart
attacks, strokes, and asthma. Until now, however, scientists lacked
sufficient statistical evidence to directly link those emissions to ele-
vated lung cancer death rates. . . . Nationwide, as many as 30,100
deaths a year are related to power plant emissions according to a
study by Abt Associates, a private research organization that does
work for EPA. By comparison, 16,000 Americans are killed each
year in drunken driving accidents, and more than 17,000 are vic-
tims of homicides”—as compared to 30,100 related to power plant
emissions.

This is obviously very serious business which I fear that the ad-
ministration is not in its New Source Review changes treating seri-
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ously enough. That is undoubtedly one reason why Mr. Schaeffer
resigned last week in protest over what he called, “a White House
that seems determined to weaken the rules.” That was a disheart-
ening development, because it confirmed from within what many
outside have worried was the reality.

Mr. Schaeffer’s resignation statement is also to me powerful evi-
dence that this administration is not following a balanced environ-
mental policy, that it is listening and responding disproportionately
to the views of those who are the source of pollution and emissions,
without giving the views, voices, and values of others the weight
that they, too, deserve.

This hearing is intended explicitly as a direct challenge to the
administration to defend its environmental record and hopefully to
improve it before it gets worse.

I am grateful that Administrator Whitman will testify today. If
I may say so, as a personal matter, she is the best friend of the
environment in the Bush Administration; I personally only wish
that her advice were heeded more often.

We also welcome the second panel of witnesses who are here to
help us get to the bottom of these important questions, as well as
our two colleagues who will testify first.

Senator Thompson, I believe I have your authorization to go first
to Senator Voinovich, who must go on to another hearing.

Senator Voinovich.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. Thank you.

First of all, Mr. Chairman, the representatives of the administra-
tion can speak for themselves in terms of the Bush Administra-
tion’s environmental policy. But from my perspective, the President
is trying to bring common sense and reason to this whole environ-
mental debate, understanding that it has a dramatic impact on the
economy of the United States of America as well as the environ-
ment. The challenge that this Committee faces as we move through
various pieces of legislation is to understand that we need to har-
monize the environmental needs of this country and our energy
needs. We need to have a national energy policy. If we keep fight-
ing the way we have been fighting in the past, we will have neither
cleaner air nor an improvement in energy delivery, which will have
a negative impact on our economy.

I would like to thank you for holding this hearing today, and I
would like to say, Mr. Chairman, that since you and I are the
chairman and ranking member on the Clean Air Subcommittee of
the Environment and Public Works Committee, we have an extra
interest in this issue.

I am pleased that Senator Jeffords is here today, and it is my
hope that our subcommittee will also hold hearings on this issue,
where we have a history and experience with this subject. So we
would like to make sure that we follow this up on the Environment
and Public Works Committee.

I would like to make a few brief remarks on New Source Review,
which I see as one of the most complex and controversial aspects
of the Clean Air Act.
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As you know, the original goal of the New Source Review pro-
gram was to transition older power plants into cleaner, state-of-the-
art facilities. The program worked well for almost 30 years, thanks
to the decreasing levels of pollution, and we have experienced a
progressively cleaner environment. I sometimes think that we do
not give credit where credit is due. I can tell you as the former
Governor of Ohio that we have seen a dramatic reduction in what
is going into the air—not enough, but we have seen a significant
reduction.

The EPA issued the first New Source Review regulation—a 20-
page document—in 1980. Since then, the EPA has produced over
4,000 pages of guidance documents trying to explain and reinter-
pret the regulation. This has led to confusion and misunder-
standing by the Agency, the States, and the regulated community.

We have known for years that New Source Review needed to be
reformed. In fact, in 1994 the EPA, under Administrator Carol
Browner, issued a proposed rulemaking to reform the program, but
unfortunately, she never finalized the rule.

Since then, the Agency redefined New Source Review through en-
forcement actions and conflicting changes in the guidance docu-
ment—and that is what this is. This policy changed not as a result
of some new regulation; it was changed as a result of guidance doc-
uments that were issued by the EPA and turned into enforcement
actions. That has led to costly litigation and a climate of uncer-
tainﬁy, forcing companies to forego needed maintenance and repair
work.

Unfortunately, this uncertainty has led to companies even declin-
ing to invest in stronger anti-pollution technologies out of fear of
enforcement actions.

While problems with understanding the New Source Review pro-
gram affect every single manufacturing industry from computer
manufacturers to the auto industry to the chemical and paper in-
dustries, it has probably had the biggest impact on energy produc-
tion.

I want everybody to understand, Mr. Chairman, that New Source
Review is not just on utilities; it runs right across a gamut of in-
dustries throughout this country.

According to a recent National Coal Council study commissioned
by the Clinton Administration, if the EPA were to return to the
pre-1988 NSR definitions, we could generate 40,000 new
megawatts of electricity from coal-fired facilities and reduce pollu-
tion at the same time.

Six months ago, I met a vendor who offers new pollution control
equipment to utilities which would reduce emissions and make our
air cleaner. He approached Cinergy in Ohio, but they had to de-
cline after investigating the technology and determining that if
they installed the technology, they would have violated the New
Source Review. So we are in limbo out there.

The obvious goal of the Clean Air Act is to make air cleaner, but
at times, the New Source Review program has had the opposite ef-
fect. At this point, it is imperative that the EPA move forward with
a meaningful reform of the program—and I am glad the adminis-
trator is here today—which began under the Clinton Administra-
tion by involving groups and other Federal agencies and rewriting
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the regulations. They have got to be rewritten so we can under-
stand what is going on.

Right now, we are at a standstill since no one is installing new
pollution control equipment out of concerns over lawsuits or be-
cause they have been sued or are in settlement negotiations. In
order to encourage new investments in more efficient and cleaner
equipment, we need to give back to the regulated community the
certainty they now lack because of New Source Review. That is
why we are in limbo—we are not improving the environment and
public health, and we are not producing energy more efficiently.

Mr. Chairman, I have brought this chart along.! It is an unbe-
lievable chart. It shows why companies shudder over subjecting
themselves to New Source Review. Only a fool would put himself
into this regulatory maze to do ordinary repair and maintenance
work. That is New Source Review. You can talk about it all you
want; that is what companies are subjected to if they go in to get
a New Source Review permit. Think about it. Look at the chart.

One last point needs to be made, Mr. Chairman. The costs of
New Source Review are passed on to ratepayers. Somehow, people
forget that the customers always pays. It is always the industry.
Who do you think pays for this? If you load unreasonable costs onto
utilities, they just pass them on to the ratepayers; they always pay.
Too often, the environment and the ratepayers, as I say, get lost
in this constant duel between well-meaning environmental groups
and recalcitrant companies. That is why, again, we must har-
monize our environmental regulations through our Nation’s energy
policy.

As for Mr. Schaeffer, I think it is unfortunate that he is testi-
fying today. I can understand when someone leaves an administra-
tion because they disagree with the direction taken on a particular
issue. However, I think it is disingenuous to suggest that he re-
signed in protest when he spent weeks lining up a new job before
he left. I understand that he is going to be working on these same
issues for a new organization, so it seems to me more like he is
capitalizing on his departure to further his new career instead of
leaving under protest.

Mr. Chairman, I look forward to today’s hearing, and I will be
especially interested in hearing what our witnesses have to say this
morning.

I thank you for this opportunity. I have to run to the floor, but
I am going to try to get back. I have an amendment that I have
to push this morning.

Thank you.

Chairman LIEBERMAN. Thanks, Senator Voinovich. I have a feel-
ing we are going to be here for a while.

Senator Thompson.

OPENING STATEMENT OF SENATOR THOMPSON

Senator THOMPSON. I would like to see you come back; so hurry
back.
Thank you, Mr. Chairman.

1Chart entitled “New Source Review” appears in the Appendix on page 314.
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I hope we can do something in these hearings that will improve
our stewardship of the environment. We have made a lot of
progress over the last few decades, and I think we can do a lot
more. The environment is something that each of us depends on
and should not be a partisan issue. As you pointed out, I think the
progress that we have made in the past has been on a bipartisan
basis with those kinds of initiatives crafted by Republican and
Democratic Presidents and Members of Congress, and we will need
to continue to work together.

I am somewhat disappointed as I listen to things going on
around the country, that instead of being able to consider policies
in somewhat of a dispassionate fashion, we are primarily going to
be subjected to an attack on an administration and analysis of a
record of an administration which is barely a year old and still try-
ing to get its team together, mainly because Members of this Sen-
ate will not confirm and process them fast enough. That is not the
total reason, but it is a big part of the reason why many of the
agencies have suffered. I think this Committee has done a good job
on that, but the head of the EPA Office of Enforcement and Com-
pliance, for example, is still vacant. If we need to do a 1-year record
assessment, then so be it. I think, however, that what we are see-
ing here is an expression of concern and fear over what might be
feared to be happening and not what has happened. There is a lot
of speculation and guesswork, a lot of horror expressed, over the
very thought that this administration might have a different view
on some issues that are very complex, and on which a lot of Ameri-
cans have different views than the Clinton Administration.

And when I see Mr. Schaeffer doing his victory lap around the
country and appearing on all the TV shows, as the lead story on
the Democratic National Committee website, and his resignation
coincides with these hearings, I would be willing to put off to a
later date to do the careful analysis that we need to do on some
of these policies, because we are involved in a lot more accusations
than we are analysis, unfortunately.

It makes it difficult on people like myself, who have spent a lot
of time lately expressing concern over air quality, especially in the
national parks, especially with regard to the Great Smoky Moun-
tain National Park. In fact, I wrote the President a letter back
when the lawsuits were being analyzed, back when the administra-
tion was trying to decide what approach to take on this, before
Clear Skies came out, and basically told the President that I rep-
resent TVA, and I am concerned about its competitiveness. It
should not be competitively disadvantaged. They are spending $500
million this year on upgrading their equipment, so they are trying
to do what they can.

But all that aside, we had to do something about the air quality
in that part of the country. We were killing the Smoky Mountains.
Automobiles certainly are a part of that, insects, and other
things—but we simply had to do something better. And as he was
looking at what to do, I wanted the President to know that I for
one would support him in any reasonable action he took in order
to address that problem.

The President has now come out with what he calls his Clear
Skies initiative, and I want to talk to Ms. Whitman about that
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today, and I want to be assured that this is going to make improve-
ment with regard to the situation in the Great Smoky Mountains
and perhaps other national parks. If in fact it can do what it says
it can do, it will be a clear improvement, and to dismiss it out-of-
hand simply because it comes from the Bush Administration is fool-
ish and irresponsible.

So let us talk about what that will do and what assurance we
can have that it will make some improvement over existing law.
These are issues that reasonable people can disagree on, but surely
we can have that kind of analysis here.

But for some folks, any change constitutes a rolling back. Any
change from what the last administration did is considered to be
anti-environmental. Any move away from the old command-and-
control approach to doing things, which produces hundreds of mil-
lions of dollars in wasted lawsuits all over the country, is a bad
move.

But protecting the environment cannot be a zero sum game.
Interjecting some common sense into the regulatory process, some
balance, some efficiencies, and some cost-benefit considerations into
our regulatory scheme is not anti-environment. In fact, the environ-
ment will suffer if we do not do so.

Over the long haul, Americans simply will not put up with regu-
lations that deprive them of a reasonable opportunity to produce
energy when our Nation needs it so badly or to conduct reasonable
business operations, especially in tough economic times.

The reaction to unreasonable and overbearing regulations that
work poorly may in itself be unreasonable, and environmental con-
siderations may suffer unnecessarily as a result of such a reaction.

Not all rules and regulations that are produced by government
officials are wise or well-balanced or make good sense—even envi-
ronmental regulations. To support every such regulation simply be-
cause it has an environmental tag on it would be just as wrong as
to oppose every such rule for the same reason. And to oppose every
attempt to take a second look at a complex regulatory set of pro-
posals, some 26,000 pages worth that the last administration left
this one, that are left on your doorstep by an outgoing and oppos-
ing administration is equally wrong.

Let us look briefly at the review that the Bush Administration
initiated of the regulations promulgated in the waning days of the
outgoing Clinton Administration.

First, there is nothing unusual about this type of review. During
the months following a national election, the exiting administration
typically engages in a flurry of rulemaking. Especially coming at
the end of an 8-year-old administration, such 11th-hour rules raise
a lot of questions. They avoid any political accountability and, not
coincidentally, they often involve the most controversial of political
hot potatoes. Incoming administrations typically take time to re-
view and reflect upon the multitude of midnight regulations pro-
mulgated by the outgoing administration and to consider appro-
priate responses.

President Reagan reviewed some of the Carter Administration’s
regulations, as did President Clinton with respect to the end-of-
term rules promulgated by President George H.W. Bush.



9

Many of the midnight regulations subjected by the Bush Admin-
istration to review deal with environmental issues. Upon review,
the bulk of the proposed rules have been affirmed and implemented
as promulgated by the former administration. Among these are the
right-to-know reporting on lead, diesel fuel emissions, the Best
Available Retrofitting Technology requirements. Other rules have
been modified and some are still under review.

This mixed bag should come as no surprise. While some rules are
carefully crafted over time, others are hurried through the process.
We need look no further than the Roadless Forest Rule issued
about a week before President Bush took office. A Federal judge
has blocked the implementation of this rule, finding that “Because
of the hurried nature of the process, the Forest Service was not
well-informed enough to present a coherent proposal or meaningful
dialogue” and that “the end result was predetermined. Justice hur-
ried on a proposal of this magnitude is justice denied.”

Not only is the administration’s review of midnight regulations
appropriate and routine, but when you really look at what the ad-
ministration has been doing with its own agenda in the environ-
mental arena, it seems like a double standard is being applied by
those who want to denigrate the administration in an attempt to
score political points.

In fact, it seems to me that a lot of people are squealing before
they get stuck, getting upset about what they think the administra-
tion might do, not about what the administration has done. I won-
der if we are witnessing preemptive assaults to block or deter an-
ticipated actions.

We have mentioned the Clear Skies initiative, which we will
have a chance to talk about. We can talk about the administra-
tion’s brownfields reform to speed up brownfield cleanup; the safe
water supply, where they work to ensure that our drinking water
supplies are safe from terrorist attack. The Office of Management
and Budget recently directed the EPA to speed up the reporting of
its toxic release inventory to close the gap between the time when
information is collected and the time it becomes available to com-
munities concerning toxic pollutants.

On resources, Bush’s fiscal year 2003 environment and natural
resources budget request is the highest ever, 3 percent higher than
enacted in fiscal year 2002. The President’s budget proposal pro-
vides $4.1 billion, the highest level ever, for EPA’s operating pro-
gram and provides the highest level ever for EPA’s State program
grants, $1.2 billion.

We can talk about all this and if necessary talk about the good
and the bad and the indifferent over a period of months. I am sure
that every situation would have all those elements in it with re-
gard to any administration. But I hope that we can address these
issues in a serious and constructive way. If we want to continue to
make gains in improving our environment, we have to direct lim-
ited government resources to wherever they can achieve the great-
est good. It appears to me that the President is attempting to
achieve that goal fairly early in the process, when I am still wait-
ing for information, for example, and I am still waiting for the ad-
ministration to decide what they want to do in some of these areas
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and to come up and defend its positions. Let us look at it and put
it in the form of legislation and debate it.

I am sure my colleagues will have different or additional environ-
mental priorities, and we will no doubt work on those as well. I am
confident we can work together to achieve results, but if we use the
environment as a weapon, we will achieve nothing and we will
harm the environment and miss some great opportunities.

Hopefully, we can get past the labeling of each other based on
statistics supplied by the various competing interest groups and get
down to an analysis of the benefits and drawbacks of whatever pro-
posal is on the table. That will be the only way we can truly de-
velop regulatory frameworks that not only benefit the environment
but actually work in the way intended and do not run roughshod
over the other legitimate concerns that many Americans may have.

Mr. Chairman, I look forward to hearing from the witnesses on
ways that we can work together to enhance the quality of our envi-
ronment while protecting other legitimate social goals. There has
been significant improvement in environmental quality thanks to
the work of people like yourself over the last many years, but there
remains a lot to be done, and to get it done, we are going to have
to work together, and I hope that this hearing and the ones that
follow it will be constructive ones. Thank you.

Chairman LIEBERMAN. Thanks, Senator Thompson.

We are privileged to have with us today two colleagues who
heard about the hearing and asked to testify, and I want to call
on them now.

Senator Jim Jeffords obviously is the Chair of the Environment
and Public Works Committee. Senator Jeffords, welcome.

TESTIMONY OF HON. JAMES M. JEFFORDS, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator JEFFORDS. Thank you very much, Senator.

I want to heed the words of Senator Thompson. I think it does
no good to shout at each other; we have got to work together, and
I think we all agree on that.

Chairman LIEBERMAN. Amen.

Senator JEFFORDS. And I share your concern, Mr. Chairman,
that not enough is being done to safeguard our Nation’s environ-
ment.

Today we stand at the crossroads. One road leads to cleaner air,
safer water, and a healthier environment for all of our citizens. The
other road leads to more haze, more smog, more polluted water-
ways, waste, and further environmental degradation. None of us
wants that.

I know what road I want to travel, and I know, Mr. Chairman,
that you would choose the same path. Let us hope that all of us
together can move in a direction that results in an improved envi-
ronment for all of our citizens.

As Chairman of the Senate Environment and Public Works Com-
mittee, I will be working tirelessly to ensure that the progress we
have made over the last three decades is not lost. We will be
watching carefully to be sure that this administration does not re-
verse the great strides that we have taken as a Nation to improve
air and water quality.
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I applaud Governor Whitman for her commitment to advancing
these issues. I know her well, and I have faith and confidence in
her. She delivered on the administration’s promise to complete the
brownfields legislation. She reversed efforts to undermine safe
drinking water by maintaining the arsenic standard. She moved
forward with the sulfur and diesel fuel standards.

But on the issue I care most about—clean air—Governor Whit-
man has not been able to move forward. My understanding is that
her hands are tied and that others in the administration have pre-
vented EPA from working with us.

A few weeks ago, the President released his multi-emissions
power plant proposal. I am happy to join the debate, but the Presi-
dent’s proposal falls short, very far short, on sulfur dioxide, nitro-
gen oxide, and mercury. The President’s plan is weak, and the
President’s plan completely ignores carbon dioxide. This is unac-
ceptable.

But we have begun the negotiation, and hopefully, a product that
leads to real multi-emissions reduction will be turned into law this
year. We will see.

I am deeply concerned that the administration is looking to roll
back the New Source Review rules. Months ago, we asked the EPA
for information on the process for examining these rules, but we
have not received one piece of paper. Let us not make more work
for GAO, and let us not dump more soot and smog on our citizens.
Our Nation cannot afford to reverse clean air health standards,
and we will not let it happen.

Mr. Chairman, I want to ensure the American public that the
Congress, the U.S. Senate, and the Senate Environment Committee
are watching the administration’s environmental activities very
carefully. The Environment Committee, particularly under your
leadership of the Clean Air, Wetlands, and Climate Change Sub-
committee, will be keeping careful oversight over all these impor-
:ciant issues. I have confidence that you will do the job you always

0.

We cannot abandon our commitment to no net loss of wetlands.
We should curb the impact that our mining activities are having
on the watersheds. We must replenish our Nation’s aging water in-
frastructure. We should improve Federal environmental enforce-
ment. We need to fulfill our responsibilities under the Kyoto Treaty
and reduce our contribution of carbon to the atmosphere. We need
progress, not promises.

We have so much to do together to leave a legacy of a clean, safe
environment.

Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thank you, Senator Jeffords. I consider
myself privileged to serve on the Environment Committee under
your leadership. I thank you for the leadership, and I thank you—
others of less hardy New England constitutions might not have
tried again to find a bipartisan consensus for a four-pollutant bill
for your steadfastness and guts in trying to do that. Under your
leadership, you and I are working, together with Senator Smith
and Senator Voinovich, to see if we can do that.

So I thank you for taking the time to be here and for your leader-
ship generally in these matters.
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Chairman LIEBERMAN. Now we will turn to our colleague, Sen-
ator Larry Craig, a member of the Energy Committee.

TESTIMONY OF HON. LARRY E. CRAIG,! A U.S. SENATOR FROM
THE STATE OF IDAHO

Senator CRAIG. Mr. Chairman, thank you very much for this
courtesy. I appreciate it.

I should be here to talk about clean air and climate change
today, but I am not. I was very pleased that prior to leaving for
China, the President laid down what I thought was a very thought-
ful approach toward climate change, maybe because a lot of the
work that had been done was crafted in the Energy Committee by
Senator Chuck Hagel and myself and others over 3 years of exten-
sive review, and we were pleased that the President recognized
that the application of science and new computer modeling and
clearly a development of the understanding in a foundational way
prior to the crafting of rules and regulations that would begin to
direct this economy was a more practical way to go.

But because you have on your agenda this morning two folks
who are going to talk about something else in the context of the
whole review that you have requested of this Committee, let me
spend some time if I could, Mr. Chairman, talking about those
issues.

As chairman of the Subcommittee on Public Lands and Forests
of the Energy and Natural Resources Committee, I held a series of
five hearings between November 1999 and March 2001 to examine
the development and potential consequences of the Clinton Admin-
istration’s Roadless Area Conservation rulemaking. Our hearing
record details numerous questions about the process and data used
to develop the Roadless Area Conservation Rule, and I have
brought those committee records with me this morning and would
ask that they become a part of this hearing, Mr. Chairman.2

Chairman LIEBERMAN. Without objection, so ordered.

Senator CRAIG. Thank you. While I am not going to recite the en-
tire history of this controversy, I do want to highlight some of the
key dates and events to help you better understand this issue.

To begin, the issue of roadless has been with us now for well over
30 years. In 1972, the Forest Service began a Roadless Area Re-
view Evaluation—we called it RARE I—to examine how much land
should be set aside and recommended for potential wilderness. A
more comprehensive RARE II inventory was undertaken in 1982.
That review examined a little over 62 million acres. A variety of
wilderness bills passed by Congress allocated 24 percent of the
RARE II, or that 62 million-acre base of lands, to wilderness. The
National Forest Management Act forest plans recommended 10
percent of the 62 million acres to wilderness, 17 percent of the land
for future wilderness study, 38 percent of the land for multiple use

1The prepared statement of Senator Craig appears in the Appendix on page 106.

2Hearings held by the Senate Committee on Energy and Natural Resources entitled “Protec-
tion of Roadless Areas” on November 2, 1999 (S. Hrg. 106-416 Pt. 1), February 22 and March
30, 2000 (S. Hrg. 106-416 Pt. 2), and July 26, 2000 (S. Hrg. 106-416 Pt. 3) referenced by Sen-
ator Craig can be obtained from the Senate Committee on Energy and Natural Resources.

Hearing held by the Senate Committee on Energy and Natural Resources entitled “Forest

Service’s Roadless Area Rulemaking,” on April 26, 2001 (S. Hrg. 107-66) referenced by Senator
Craig can be obtained from the Senate Committee on Energy and Natural Resources.
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that excluded timber harvest, and only 14 percent of the 62 million
acres could be considered potentially available for timber har-
vesting.

It is important to know that from the time of RARE I and its
completion until 1998, less than 1.1 million acres of the original 62
million RARE II acres was ever utilized for timber harvest. Thus,
less than 2 percent of the entire 62 million acres has ever been en-
tered or would likely be entered within the next 5 years for those
purposes.

In 1998, after the Interior appropriations bill on the floor—and
I think we were all on the floor, Mr. Chairman, engaged in that
debate, and it dealt with road moneys and road allocations; I think
John Kerry led that debate on the floor for the other side—we were
successful by one vote, as I recall. I invited the Chief of the Forest
Service, Mike Dombeck, to my office to discuss this issue. I could
see that it was growing increasingly contentious—it deserved a
remedy and an approach—and I asked him to come and sit down,
and I offered my committee, the Energy and Natural Resources
Committee, for the purpose of resolving this issue.

I was politely informed by Chief Dombeck that they would rather
resolve the issue administratively. In other words, no bipartisan
approach was going to appear over this issue. I know this morning
you opined the fact of bipartisanship. It did not happen in this
issue. The Clinton Administration chose to go it alone.

In May 1998, Vice President Al Gore stated that not only would
he eliminate all road-building, but he would prohibit all timber
harvest in roadless areas. In effect, he had announced the selection
of the final alternative to the Clinton Roadless Area Conservation
Rule before the draft rulemaking had even begun.

I must tell you, Mr. Chairman, that I do not view that as bipar-
tisan.

On October 13, 1999, President Clinton, speaking at Reddish
Knob in Virginia, directed the Forest Service to develop regulations
to end road construction and to protect inventoried and uninven-
toried roadless areas across the National Forest System.

On October 19, 1999, the Forest Service published a Notice of In-
tent to Prepare an Environmental Impact State to proposed protec-
tion of certain roadless areas.

In June 1999, Chief Dombeck, in a letter to his employees on the
roadless issue, stated that “Collaboration does not alleviate our re-
sponsibility to make decisions that we believe are in the best long-
term interests of the land or the people who depend on and enjoy
it,” thus making it clear that Vice President Gore’s statement was
going to carry the day.

Chairman LIEBERMAN. Oh, for one brief, fleeting moment, you
had me carried away on a fantasy. [Laughter.]

Then again, if that had happened, I would not be here; I would
be locked up in bunker somewhere.

Senator CRAIG. Mr. Chairman, I had hoped to make this morning
enjoyable for you, so I wanted to offer you at least some flights of
fancy.

Chairman LIEBERMAN. You are very gracious. [Laughter.]

Senator CRAIG. Now, in 2000, in the State of the Union, nearly
11 months before the final Roadless Area Conservation Plan was
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published, the President said that he, together with the Vice Presi-
dent, was going to save the day and protect over 40 million acres
of roadless land in the national forests and that largely by their ac-
tion, they were doing so.

On November 13, 2000, the final EIS for the Roadless Area Con-
servation Rule was published. And on January 12, 2001, the final
Roadless Area Conservation Rule was published in the Federal
Register. What was remarkable, Mr. Chairman, is that over the
Christmas holidays, the Agency read, absorbed, and responded to
over 1.2 million public comments in a little under 2 months.

The Forest and Public Lands Subcommittee hearings made it
clear to me that the decision on what to do about roadless issues
was sealed on October 13, 1999, and the rest of the effort was little
more than window-dressing.

It was also no surprise to me that Federal District Court Judge
Ed Lodge stayed the implementation of this rule. While Judge
Lodge’s stay has been appealed to the Ninth Circuit Court of Ap-
peals, the fact remains that no administration, not the Bush Ad-
ministration, not the Clinton Administration or any future admin-
istration, can ignore a Federal judge’s ruling.

I know that both the National Resource Defense Council and
Professor McGarity, who are with us today, both proponents of the
Roadless Rule, are here today to attempt to convince you that the
Bush Administration is somehow skirting the law by refusing to
fully implement the Roadless Area Conservation Rule. But the sim-
ple fact is that Judge Lodge enjoined all aspects of the Roadless
Area Conservation Rule.

I would like to give you copies of that—here are copies of the
judge’s decisions from both April 5 and May 10, which should be-
come a part of this record.!

The reason I do this is also for us to understand that the Ninth
Circuit Court of Appeals has not made a decision. I think it would
be wrong to draw conclusions at this point. The fact is that every
administration faced with defending Agency decisions in court ex-
amines each case on its merits, Mr. Chairman, and then decides
which course of action is best for the government to take.

In April of 2001, the Washington Legal Foundation provided an
analysis of the Clinton Administration’s failure to defend or appeal
cases that went against natural resource agencies during his 8
years in office. What I am about to suggest to you is that what
President Bush has done was in many instances carried out by the
Clinton Administration.

They found 13 occasions when the Clinton Administration re-
fused to defend resource management decisions of its predecessors,
choosing to accept the injunction or remand from a U.S. District
Court rather than defend those decisions in a U.S. Court of Ap-
peals and at least 28 other occasions when the Clinton Administra-
tion refused to defend its own resource management decisions in a
court of appeals after receiving an injunction or remand from a
U.S. District Court.

1Judge’s Orders dated April 5, 2001 and May 10, 2001 appear in the Appendix on pages 315
and 336, respectively.
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I would like to enter a copy of that Washington Legal Foundation
April 25, 2001 analysis in the record, Mr. Chairman.l

Chairman LIEBERMAN. Without objection.

Senator CRAIG. Last, a quick analysis of impact. Last summer,
my staff took the time to better understand why people are so
upset in the public land States with the Roadless Area Conserva-
tion Rule. This is what we found.

We found that nearly 43.5 thousand acres of State lands are
within the RARE II areas and that about 421,000 acres of privately
owned land were within these areas. Interestingly, we found no
evidence in the Forest Service’s EIS to suggest that the State, pri-
vate, and other Federal landowners were notified by either the na-
tional or local Forest Service office that this policy would affect the
National Forests that surrounded their lands. In many instances,
these owners, State and/or private, or even Federal, might have
lost access to their lands.

Mr. Chairman, if local government were going to change the zon-
ing around your home and failed to notify you of that change or
what it might mean, that it might damage or devalue your prop-
erty or cause you to lose access to it, my guess is that you would
become very skeptical about that zoning rule. I see no difference
here.

The Forest Service developed this rule in a very compressed time
frame with little or no description of the potential impact of the
rule to the local level. Let me give you a few examples, and then
I will cut this short.

On the Panhandle Forest of Idaho, one of many that we have in
my State, we found 13 Roadless Areas with National Forest System
roads within the Roadless Areas proposed and at least three mines
and Forest Service campgrounds, and one power line, all of which
were encompassed within the designated Clinton Roadless Areas.

On the Superior National Forest in the Sate of Minnesota, we
found three Roadless Areas within the National Forest System
roads and four public boat ramps, three Forest Service camp-
grounds, and one mine.

On the Chequamegon-Nicolet National Forest in Wisconsin, we
found 1,300 private acres and 2,800 State acres that would have
been denied access by the rule.

On the Monongahela National Forest in West Virginia, we found
10 RARE II Roadless Areas that were being proposed that had
pipelines through them, railroad rights-of-way, and other roaded
access areas.

In the Dixie National Forest in the State of Utah, we found 14
Roadless Areas with National Forest System roads throughout
them, two reservoirs, and one water pipeline.

I could go on through this litany for a long, long while. When the
Federal judge in Idaho looked at all of this, after twice warning the
administration that they were at or near the violation of Federal
law, he ruled; he stopped the action.

Mr. Chairman, I think that what we have to deal with here
today is opposing points of view, but we should not deny or con-

1Letter from Daniel J. Popeo and Paul D. Kamenar, Washington Legal Foundation, to Senator
Craig dated April 25, 2001 appears in the Appendix on page 341.
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demn those who play by the rules and by the law, and that is what
I believe this administration has done. A Federal judge has spoken.
The Ninth Circuit Court will speak. Oftentimes, the Ninth Circuit
Court has been very loud on these issues.

We can either condemn, or we can suggest that the Bush Admin-
istration has followed what past administrations have done. In the
case of the Clinton Administration, on 28 occasions, they stepped
back from nor would they defend the action of the very Agency that
was before the court.

Oh, yes, in the West and across the Nation, the roadless issue
is a high-profile political issue. In my State, it is a critical issue be-
cause it just so happened that the State of Idaho had the larger
majority of lands of all the States in the Nation. And ironically, Mr.
Chairman, when we are talking about clean air and carbon seques-
tration and climate change and vital, youthful, young, growing Na-
tional Forests that have phenomenal capability in sequestration of
carbon, should we not be talking about access for the purpose of
forest health, for the purpose of creating a mosaic of young and
Kital forests for this country’s clean air needs? I think we ought to

e.

To lock them up and walk away, in a State of near forest crisis
today in which the West and the West alone—although many other
States are now experiencing it—has lost nearly 3 million acres of
forest to wild fires over the last 3 years, it is not an environmental
issue, it is an environmental crisis. That is what we talk about
when we deny ourselves right and responsible management of
these resources.

Mr. Chairman, you have been very generous with time. Thank
you.

Chairman LIEBERMAN. Thank you, Senator Craig. We are going
to get into the natural resource question somewhat in the panel fol-
lowing Administrator Whitman, and we will probably come back to
them at later hearings; perhaps we will have folks from both Agri-
culture and Interior to come in and speak with us about them.

So I thank you for the time you put into the statement you made
and for the time you took to be here.

I thank both of my colleagues for being here. We look forward to
continuing to work with you to try to find common ground to move
forward the bipartisan environmental legacy of our country.

Thank you both very much.

Senator CRAIG. Thank you.

Senator JEFFORDS. Thank you, Mr. Chairman.

Senator LIEBERMAN. We will now call the Administrator of the
U.S. Environmental Protection Agency, the honorable Christine
Todd Whitman.

Senator THOMPSON. Mr. Chairman, I might add that while I am
somewhat sympathetic with the points that Senator Craig has
made, we still have places down where I come from that we do not
want any more roads leading to. So I just want to go on record with
that. Thank you.

Chairman LIEBERMAN. I think I got that. Thank you.

Ms. Whitman, thank you for being here, and thanks for your pa-
tience as we made our opening statements and our colleagues did
the same.
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We look forward now to your testimony.

TESTIMONY OF HON. CHRISTINE TODD WHITMAN,! ADMINIS-
TRATOR, U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. WHITMAN. Good morning, Mr. Chairman and Senator
Thompson. It is a pleasure to be here with you this morning.

With the Chairman’s permission, I have a longer statement that
I would like to submit for the record.

Chairman LIEBERMAN. Without objection, it will be printed in
full in the record.

Ms. WHITMAN. Mr. Chairman, I want to start by thanking you
for calling this hearing on the environmental record of the first
year of the Bush Administration. I am proud of what EPA has ac-
complished over the past 13 months and welcome every oppor-
tunity to be able to talk about it.

I realize that the Chairman does not necessarily share my as-
sessment of the past year. I read your recent speech out in Cali-
fornia, and I understand your concerns. But in reading that speech,
I also think there is a great deal of common ground where we can
work productively, and I look forward to so doing.

To enable us to work more effectively, I think it would be helpful
to change the tone that surrounds environmental issues and envi-
ronmental discussions, and that may take leadership from Wash-
ington. I understand very well that any discussion about the envi-
ronment and environmental policy often engenders a great deal of
emotion and that very different conclusions can be drawn from the
same information.

I would just like to share with you two books here that are re-
cently published that very clearly illustrate the point. Both Bjorn
Lumberg and Lester Brown are highly respected environmental ex-
perts. They both took similar sets of statistics and came out with
quite different conclusions about the impact on the environment.
But that does not mean that one is a friend of the environment and
the other is an enemy of the environment. They are both people of
good faith when it comes to the environment.

I believe that is a point worth remembering as we work together
to protect the environment and safeguard public health.

As I have said many times, my goal at the Environmental Pro-
tection Agency is to leave America’s air cleaner, its water purer,
and its land better protected than I found it. We have made real
progress in meeting that goal, and I would like to highlight some
of the most important of those accomplishments that we have been
able to achieve to date.

First, cleaner air. Several weeks ago, President Bush proposed
what I have categorized and you have reported that I have cat-
egorized as the most significant improvement to the Clean Air Act
in more than a decade. I firmly believe that. His Clear Skies pro-
posal will achieve mandatory reductions of 70 percent in three of
the most noxious air pollutants emitted by power plants—nitrogen
oxides, sulfur dioxide, and mercury. Clear Skies would also reduce
fine particulate pollution over the next 10 years faster than would
occur under the current Clean Air Act. And the new findings to

1The prepared statement of Ms. Whitman appears in the Appendix on page 120.
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which the Chairman referred earlier published by the American
Medical Association underscore the importance of enacting the
Clear Skies policy to help address this and other health issues.

One might categorize the President’s approach as “a market-
friendly way that encourages innovation, maintains flexibility for
business, and achieves real environmental results that we need.” In
fact, Mr. Chairman, that is exactly how you in your speech in Cali-
fornia described the program on which we modeled Clear Skies, the
Acid Rain Trading Program. The Acid Rain Trading Program was
established in 1990 as part of the Clean Air Act amendments, and
this approach has worked for acid rain, and we believe it will work
for Clear Skies as well.

I believe we can make some real progress with Clear Skies, and
I am looking forward to working with Chairman Jeffords and with
you and your colleagues on the Environment and Public Works
Committee to enact historic clean air legislation.

Before I leave this issue, I would like to say a word about EPA’s
review of the New Source Review program. The NSR program is
a program that needs to be fixed. The National Governors Associa-
tion said so quite clearly, as did the Environmental Council of the
States. We are still deciding how we can best improve NSR to
make it more efficient while accomplishing its goals.

But despite what some have said, we are not going to undermine
the Clean Air Act. We are not going to stop enforcing the environ-
mental laws that protect the health of our fellow citizens. We are
going to meet our obligations to the American people by improving
NSR

We are also meeting our obligation to the American people and
the world community with respect to climate change. Last month,
the President announced a sensible, responsible proposal to cut
greenhouse gas intensity by 18 percent over the next 10 years. At
the same time, his proposal will allow us to take future action as
science justifies to stop and then reverse the growth in greenhouse
gas emissions.

The President’s proposal includes incentives for industry to act
now to start to cut their greenhouse gas emissions. By taking steps
today to achieve such reductions, they can earn credit against any
future mandatory requirements.

This common sense, market-based idea will, I believe, produce
real results.

Next, let me turn to purer water. I believe that water quality and
supply issues, as I have said to you and the Committee before, will
likely pose the major environmental challenge of the 21st Century.
Despite significant progress over the last 30 years, we still have
much to do.

Because nonpoint source pollution is now the major contributor
to water pollution nationwide, we are redirecting our attention
away from simply looking at water quality at the end of a par-
ticular discharge pipe to looking at practices in entire watersheds
and how they affect the quality of all the water in that watershed.

The President’s proposed budget includes funding for a water-
shed initiative that will build partnerships for cleaner water in 20
of America’s most threatened watersheds. Our proposal, based on
the “Clean Charles 2005 Initiative” in Boston, will help us craft
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solutions for each watershed based on its unique needs and chal-
lenges. It will also complement the funds that we are already mak-
ing available to the States to help control nonpoint source pollu-
tion.

Our focus on watersheds will also help transform the way that
Americans think about how they can make a difference for cleaner
water. As people learn more about the ways that even small, indi-
vidual actions can lead up to big environmental consequences, I be-
lieve they will become even more active partners in our effort to
make America’s waters purer.

We have also moved quickly to help secure America’s drinking
and wastewater systems from disruptions from terrorist attacks.
We have greatly accelerated the work underway to develop vulner-
ability tools for water utilities, finishing that work literally months
ahead of schedule. In addition, we will soon be distributing to the
States the nearly $90 million already approved and appropriated to
help water utilities perform vulnerability assessments.

Finally, let me touch on how we have worked to better protect
the land. The most significant accomplishment in this area is the
passage of historic brownfields legislation. This new law, which will
help clean up thousands of the most difficult brownfield sites that
remain in America, is a fine example of how much we can accom-
plish when we work together in a bipartisan fashion. I believe this
new law will truly be seen as one of the landmark pieces of legisla-
tion of the 107th Congress. And I am pleased that in our budget
request for fiscal year 2003, the President has asked for $200 mil-
lion more to help State and local governments tackle brownfields
projects. That is more than double from last year.

We have also continued to ask for steady funding for the Super-
fund program at $1.3 billion. I should point out that our request
for brownfields funding is in addition to the Superfund funding, not
part of it, as it has been in past years.

Mr. Chairman, Senator Thompson, as I look over the record of
the past year, I am proud of what we have accomplished at the En-
vironmental Protection Agency. Because of what we have done,
America’s air will be cleaner, its water will be purer, and its land
will be better protected. And that is important because it means
not just a cleaner environment, but because it also means a
healthier America.

Thank you very much. I look forward to taking your questions.

Chairman LIEBERMAN. Thanks, Governor Whitman, Adminis-
trator Whitman. In Connecticut, once you are a Governor, that title
never leaves you, so I say it with respect.

Ms. WHITMAN. That is fine with me.

Chairman LIEBERMAN. I pick up from your initial words, and I
do think that you and I have common goals, and it is always a
pleasure to work with you. I say that not just because of the testi-
mony you have given before Congress but what I know to be your
record as Governor of New Jersey.

The problem is, I am skeptical that I have common goals with
others with whom I think you may be doing battle within the ad-
ministration. I want to ask some questions along those lines.

Let me begin with the New Source Review program. I want to
refer to an article in The New York Times last month, on February
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19, 2002, which described, as you will remember, internal EPA doc-
uments that the newspaper obtained in which EPA personnel indi-
cated that some of the New Source Review proposals were, “in con-
flict” with legal requirements of the Clean Air Act and that some
aspects, according to those documents, were “silent regarding air
quality impacts analysis,” and that “the proposals would ‘vitiate’
the Nation’s clean air policy.”

The article actually begins with this statement: “The Environ-
mental Protection Agency has strenuously objected to the Energy
Department’s recommendations to the White House to revise air
pollution regulations, saying the proposals would vitiate the Na-
tion’s clean air policy. The dispute, detailed in recent internal EPA
documents, is indicative of a fierce battle between the two agencies
as the Bush Administration prepares to announce final plans for
revisions to a program that requires factories to modernize their
pollution controls when they upgrade their plants.” And this
pitched battle portrays you definitely on a white horse on one side
and Spence Abraham and the so-called high-powered energy lobby-
ists including Marc Racicot and Haley Barbour on the other.

So this morning my question is what is the status of the battle,
and more particularly, what assurances can you provide that you
will not promulgate any rules—just to go from the document cited
in the time article—that “conflict with the law, that ignore air
quality analysis, or that will undercut clean air policy”?

Ms. WHITMAN. First, let me say that I would not characterize
anything as fierce battle but as a vibrant discussion.

Chairman LIEBERMAN. Hear, hear.

Ms. WHITMAN. And obviously, there are different constituencies
that the Agency and the Department represent, and it is appro-
priate that the Department of Energy is reflecting the needs for en-
ergy, sustainable energy, affordable energy, for the United States,
and that we have as our first priority our concerns about the im-
pact on the environment.

However, those two things are not in conflict. They can and they
must in fact work together, and we are continuing to do that.

It is important to remember on New Source Review that in fact
there are two parts of it that we are looking at. Back in 1996, the
Clinton Administration put forward proposals that would in fact
streamline New Source Review. They characterized it and say “The
requirements and procedures that have evolved under the New
Source Review program are complex and prescriptive. Under cer-
tain circumstances, these requirements have limited facilities’ oper-
ational flexibility or inadvertently impeded the conversion of older,
higher-polluting processes to more efficient and environmentally-
beneficial new ones.”

We agree with that assessment and feel there needs to be an as-
sessment of New Source Review. Those proposed rules were first
put out in 1996; the Agency has been taking comments since then,
and those are ones that we feel we are close to being able to move
forward with. We could go final with those, because they have been
subjected now to almost 10 years of discussion and input; there
have been two public hearings and over 50 stakeholder meetings.
Since the energy proposal first came out and there was the 90-day
review required of the Agency on New Source Review, we have re-



21

ceived many, many more comments on those proposals, and all of
them really reflected what had been submitted before for the
record. However, there is another suggested set of improvements
that could be made to New Source Review that could not possibly
be enacted without going through the full and complete public re-
view that every regulation is subjected to, and that means pub-
lishing in the Federal Register, and taking comments; it is about
a 3-year process.

These are two separate tracks; they are two different sets of en-
hancements to New Source Review. But certainly, we would not do
anything that would undermine the Clean Air Act, and in the in-
terim, we are continuing to vigorously pursue and ensure that we
are enforcing New Source Review regulations.

Chairman LIEBERMAN. So you are foreseeing—obviously, there is
concern about your going straight to final on New Source Review
without an additional period of time for official comment—so if I
understand you correctly, you are in some ways dividing this into
two tracks.

Ms. WHITMAN. If we were to go forward with any final rules, it
would only be on those rules that were first proposed in 1996 and
on which we have been receiving comments since then. Again, it is
a very complete record, it is a very full record. After the energy pol-
icy came out and we were asked to do a 90-day review, which is
continuing, so it is a little longer than 90 days because of the com-
plexity, we have received lots more in the way of testimony and
comment. Some comments are directly on what was proposed back
in 1996 by the Clinton Administration, and that testimony and
that information has supported what was already on the record. So
we have not seen a big change.

Now, there is another area that goes to more comprehensive
changes, and those would have to have the full review process.

Chairman LIEBERMAN. So at this point, going back to the docu-
ments quoted in The New York Times article and documents that
I have seen beyond that, how are you doing in the vibrant discus-
sion—or the pitched battle—with the Energy Department?

Ms. WHITMAN. Again, we believe very strongly that this is not an
either/or proposition; that in fact we need to ensure that we have
a healthy economy and a clean and healthy environment. And we
are looking to ensure that what we do is comprehensive and that
it meets those two goals, and I believe that we are close to achiev-
ing that. But again, anything that we would do that is of any kind
of broad nature on New Source Review that has not been discussed
would have to go out to the public and have comments directly on
those recommendations.

Chairman LIEBERMAN. Let me just ask a final question on this
round, and then Senator Thompson and I will go back and forth.

First, I want to indicate that it seems to me there have been
many developments since the 1996 proposal and the 1998 com-
ments—new science, enforcement lawsuits—all of which have not
been the subject of official comments. That is why I would really
be concerned if you went straight to final on any part of the New
Source Review.

Don’t you agree that the conclusions in the article in the Journal
of the American Medical Association yesterday about the 12 percent
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higher probability of premature death of people in metropolitan
areas where older power plants are emitting pollutants into the air
gives a new sense of urgency and importance to the New Source
Review proposals? It really requires us to be even more demand-
ing—not to backslide—is what I am saying.

Ms. WHITMAN. Oh, absolutely, Senator. We should be more de-
manding, and that is why I am so supportive of the Clear Skies ini-
tiative, because that enables us to reach those targets faster than
we would under the current Clean Air Act.

New Source Review has been in place, as I indicated, since 1977.
We have outstanding cases there. There are people who have not
been meeting their targets. I think it is time for us to take a good,
hard look and ask how can we improve it, how can we move this
along faster.

We believe that by setting comprehensive targets for those three
emissions and putting on a mandatory cap, letting utilities know
what they have to meet, when, and starting that process today,
rather than the incremental phase-in of the standards that we cur-
rently have under the Clean Air Act. This is because the five pro-
grams that really impact these emissions are phased in over time;
and, as you know, they often get litigated—there is pushback on
what standard the Agency sets. So we think it would be much fast-
er if we could get a law through the Congress, working with Con-
gress, that set those standards and said this is it, you have 10
years to meet them, and you meet them how best you choose, in
the way that keeps you economically competitive, but you have to
?eelt };chese standards. We think that will help us ensure the public

ealth.

Chairman LIEBERMAN. OK. I will come back to the Clear Skies
initiative in the second round. Senator Thompson.

Senator THOMPSON. Thank you, Mr. Chairman.

You mentioned pollution in metropolitan areas. Would you be-
lieve that on some days, it is more polluted at the top of the Great
Smoky Mountains than it is in metropolitan areas?

Chairman LIEBERMAN. I do.

Senator THOMPSON. This is something that has concerned me for
a long time. As I indicated earlier, I wrote the President a letter
about this last year, and I am very concerned about the air quality
in the Smokies. It is the most heavily visited park in this country
by far—we are loving it to death. And we have been debating what
to do, but clearly part of what we have got to do is to address the
emissions problem up there. There are automobile problems and
others, but the emissions from the coal-fired plants in that area are
certainly a part of the problem.

So when i1t was clear that the President was going to review the
policies here and come up with his own, I wrote him to express my
support for whatever he was willing to do, however far he was will-
ing to go.

Governor, I would ask you what in the President’s plan will help
solve this problem? Why should we believe that it will solve the
problem? How will the President’s approach be better than the cur-
rent approach?

Ms. WHITMAN. Well, Senator, we feel very strongly that Clear
Skies will make a dramatic improvement to visibility in our Na-
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tion’s parks, and for a couple of reasons, and will do it faster than
under any New Source Review or current Clean Air Act regula-
tions. First, by capping the NOx and SO, emissions from electric
power plants, the President’s proposal goes directly to those emis-
sions that most exacerbate the problem of visibility. We will be re-
moving millions of tons of pollutants each year from the atmos-
phere, and these reductions will substantially improve visibility. In
fact, the runs that we have done that we can share with you show
that the greatest improvement will be seen along the Appalachians,
including the Blue Ridge and the Great Smoky Mountains.

Senator THOMPSON. Clearly, the pollutants that you address are
the pollutants of concern to the parks.

Ms. WHITMAN. Yes, but there is another part, if I may, that
speaks directly to the national parks in the Clear Skies proposal.
The Clear Skies proposal would provide additional protection for
the parks and wilderness areas by requiring that all major new
sources of emissions built within 50 kilometers of these areas, or
the Class I areas as they are referred to, have to meet even more
stringent emission standards that are currently required under the
Clean Air Act.

Senator THOMPSON. Is that part of Clear Skies?

Ms. WHITMAN. Yes, that is part of Clear Skies. In addition, the
President’s proposal would require that these new sources perform
supplemental air quality modeling to better assess the potential
impact of their emissions.

So there are parts within the Clear Skies proposal that go di-
rectly to the visibility impact that these reductions would have, and
particularly to our national parks and wilderness areas, those
Class I areas, have additional restrictions put on any new sources
that would come on line.

Senator THOMPSON. It sounds like you are moving away from the
kind of command-and-control approach of the past to a cap-and-
trade approach. What evidence is there that that will work?

Ms. WHITMAN. The best evidence that we have is the current
Acid Rain Program. The current Acid Rain Program has almost 100
percent buy-in by industry. It takes less than 70 EPA employees
to oversee——

Se(lilator THOMPSON. That addresses sulfur dioxide, too, I under-
stand.

Ms. WHITMAN [continuing]. And it addresses sulfur dioxide, and
the reductions in sulfur dioxide have been much greater in the first
phase than were anticipated when the program was first started.
It has been an enormous success by every standard, and that is the
program that we are using as the model for Clear Skies.

There is every reason to believe that is a good model—we know
it is a good model—and every reason to believe that it will be just
as effective with Clear Skies.

Senator THOMPSON. I got this chart from your staff,! showing im-
provements in annual visibility under your approach. Can you tell
us what we are looking at here? I do not know if you have a copy
of it or not; Senator Lieberman and I do.

1Chart entitled “Improvements in Annual Visibility in 2020 Under a Multipollutant Scenario
Relative to the Base Case,” appears in the Appendix on page 347.



24

Chairman LIEBERMAN. We will get you a copy.

Senator THOMPSON. It looks to me like the heavier the blue, the
greater the reductions.

Ms. WHITMAN. Right.

Senator THOMPSON. And the reductions here, as you have it, it
looks like I would have drawn it. The greatest reductions are along
the Appalachians, including the Blue Ridge and the Great Smoky
Mountains.

How did your people derive this and come to the conclusion that
under your plan, not only would it benefit this area, but that it
would seemingly be of greater benefit to the area that I am most
concerned about?

Ms. WHITMAN. Well, it is clear, Senator, that it must have been
drawn with you in mind, because it was not with me in mind—New
Jersey does not get quite as good reduction as you do. Obviously,
this is reflective of what we know about air, what we know about
transport, what we know about sources of emissions and where
those emissions end up. The modeling done here was very com-
prehensive. It gets down to—OK, Jeff, come up here to describe the
picocuries that are reflected here and how one makes an enormous
difference.

This is Jeff Holmstead.

Chairman LIEBERMAN. You are not an expert on picocuries?

Ms. WHITMAN. I am not, I am sorry, Senator.

Chairman LIEBERMAN. We will note that for the record.

Senator THOMPSON. It may be more than we are able to receive
here, but we will see.

Mr. HOLMSTEAD. Just very quickly, because we know much more
about power plants than any other industrial sector, we actually
have a linear programming model that shows the compliance strat-
egy that the industry would use and the specific places where the
emission reductions would occur under the President’s Clear Skies
proposal.

We can then use that and the visibility model, which expresses
visibility improvements in terms of deciviews. An improvement of
one on the deciview scale is very noticeable to humans, and under
the President’s proposal—and again, this is because of the location
of the areas and the atmospheric conditions around the Smokies—
but according to our modeling results, the improvements along the
Appalachians are between three and four deciviews, so it would be
a pretty dramatic improvement. And again, these go well beyond
anything we could get under current law.

Senator THOMPSON. So that basically, you are telling these
plants they have to get to certain levels, but you do not tell them
how to get there; it is kind of like a performance spec in one of my
prior lives, it sounds like to me.

Ms. WHITMAN. Yes. Every plant would have to take some action.
They could enter into a trade or actually put some scrubbers or
take some action at the plant itself. Everybody would have to do
something, but it would be up to them to determine what was the
most economically feasible action for them to take, while achieving
the goals that we have set out, which are lower than what we can
achieve now under the Clean Air Act.
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Senator THOMPSON. Is there monitoring along the way? Is there
any way to tell until the end of the day whether or not these plants
are moving in the right direction?

Mr. HOLMSTEAD. We actually have what are called continuous
emissions monitors on each of these plants now, so we actually
know continuously what their emissions are. I think they are up-
dated every 15 minutes. So really, more than any other program,
we know exactly what the emissions are and exactly what is com-
ing out of which smokestack anywhere in the country.

Senator THOMPSON. If you would, let us make that chart a part
of the record of this hearing, Mr. Chairman.!

Chairman LIEBERMAN. Without objection.

Senator THOMPSON. And one of these days, somebody on this side
of the table will be asking questions of somebody on your side of
the table as to whether or not this panned out the way you said
it would.

Mr. HOLMSTEAD. If this is going in the record, if I could just men-
tion one thing—this was actually a modeling run of something that
was not quite as stringent as the President’s proposal, so this actu-
ally underpredicts the benefits of the President’s proposal.

Senator THOMPSON. If you could supply that, I would bet the
Chairman would be willing to file that later, as a late exhibit.2

Chairman LIEBERMAN. I would be.

Mr. HOLMSTEAD. We would be happy to do that.

Senator THOMPSON. Thank you very much, Mr. Chairman.

Chairman LIEBERMAN. Thank you, Senator Thompson.

Ms. Whitman, let me go to the Clear Skies initiative, and let me
first say that at this point, it is only a couple-page proposal, at
least as I have seen it, and I wanted to ask when will draft legisla-
tion be ready so that we can evaluate it in more detail.

Ms. WHITMAN. Well, at this point in time, we are working with
both the White House and the Congress to determine whether or
not we want to put in place a piece of draft legislation or work with
the Congress to try to determine how best to implement the targets
and standards that the President has called for in Clear Skies

Chairman LIEBERMAN. Yes. I think you know that a real obstacle
in that and a concern that I have and obviously that Senator Jef-
fords has is that the Clear Skies initiative leaves out any control
of carbon dioxide.

Ms. WHITMAN. Yes.

Chairman LIEBERMAN. Senator Jeffords, as chairman of the En-
vironment and Public Works Committee, has initiated this process
with Senators Voinovich, Smith, and myself. I am not so sure that
he is prepared to go ahead with the three-pollutant proposal, but
I will leave that to him to say more directly himself.

As you indicated in your opening statement, I like the cap-and-
trade idea. It is not command-and-control. It sets goals, and it has
worked in the acid rain case and the Clean Air Act, which I men-
tioned earlier, adopted during the first Bush Administration. And
I am working with Senator McCain right now on a cap-and-trade
approach to greenhouse gas emissions. My concern here is that the

1Chart entitled “Improvements in Annual Visibility in 2020 Under a Multipollutant Scenario
Relative to the Base Case,” appears in the Appendix on page 347.
2 Chart entitled “Visibility (2020)” appears in the Appendix on page 348.
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cap is too low, and the time frame that you have allowed in the
Clear Skies initiative, which is to 2018, is so far off that in the end,
it is going to provide actually less protection, less reduction, in
these three pollutants than the current Clean Air Act does.

See if you can stick with me, because I will give you an overview
and try not to give you too many numbers. In September, our Com-
mittee received—and maybe it was my staff, through the other
committee, Environment—modeling that was done of emissions of
the three pollutants, NOx, Oy, and mercury, under the Clean Air
Act. It actually showed reductions by 2012 that were greater reduc-
tions—that is, business as usual—than the new Clear Skies initia-
tive.

Then, last month when you came out with the Clear Skies initia-
tive, you had a different model which did not show as successful
reduction in the pollutants of NOs, SO,, and mercury as the earlier
modeling.

And incidentally, these two Clean Air Act models—and I apolo-
gize for all the detail, but the baseline is important here—have
goals by 2012, whereas the President’s Clear Skies initiative does
not set these goals until 2018.

I am going to submit the numbers to you in detail, and you can
answer for the record. But basically, if I am reading this right,
what changed between September and February that altered your
estimates of what reductions would be achieved under business as
usual and which ended up showing that the Clear Skies initiative
would improve business as usual whereas the earlier did not?

Ms. WHITMAN. Senator, I think you are referring to the EEI
chart that was submitted, and I have to tell you that I have had
several discussions with staff as to how that got labeled the way
it did.

What that does—and when you see the time frame, and you see
2012, and I believe it is 2.5 million or 2 million tons, for the
SOy

Chairman LIEBERMAN. Under the September?

Ms. WHITMAN [continuing]. Yes, the 2012—in any event

Chairman LIEBERMAN. Yes. SOy goes down 2.4 million tons emit-
ted; I am not sure what the reduction——

Ms. WHITMAN. Those were his hypothetical scenarios, based on
business as usual—that would be the day when that regulation
would go into effect, and you would not get there then; that was
just when it would kick in.

That is the problem with the way we are set up now, where we
have essentially five different sets of regulations that impact clean
air. They do not all come in at the same time. When a company
knows immediately, up front, what that target is going to be by a
certain date, then it is worth their while to start immediately to
implement.

If a target is set, and it says that in 2012, this regulation will
start to go into effect, there is still lead time for them to achieve
it; so it would not be that they would be at that number in 2012.
This was a hypothetical scenario of business as usual, and it was
designed to demonstrate the benefits of a multi-pollution approach.
It has confused the life out of me, and I have gone back at them
many times as to how it got labeled that way. But also, we should
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recognize that under the Clear Skies proposal, the President calls,
in 2010, for a review of where we are and the ability at that time,
and in fact the recognition that we might at that time, want to set
even more stringent standards then.

But we would see between now, the date on which you would
pass legislation that set out those targets and 2010, every run that
we have done shows us getting better reductions faster than under
the current Clean Air Act, because those targets are phased out
over time, and they do not become real for some time out.

Chairman LIEBERMAN. Why don’t we leave it there for now. I
hope I have made it clear what my concern is as I read the num-
bers, I welcome a response in writing——

Ms. WHITMAN. I understand how confusing this is.

Chairman LIEBERMAN [continuing]. And we can continue the dis-
cussion—that the gains in air quality under the Clear Skies initia-
tive, because of the cap and the length of time to achieve the goals,
will actually be less than if we did nothing and just stuck with the
Clean Air Act as it is now.

Let me go on to the question of enforcement, and as you know,
we are going to hear testimony this morning from Mr. Schaeffer,
former Director of the Office of Regulatory Enforcement at EPA.
He raised concerns, as you know, in his letter of resignation about
the impact of cuts on staffing, and I quote here: “The proposed
budget cuts would leave us desperately short of the resources need-
?d to deal with the large, sophisticated corporate defendants we
ace.”

What is your response to those concerns and allegations?

Ms. WHITMAN. What Mr. Schaeffer is essentially talking about is
work-year reductions, and I think it is misleading to equate those
with actions, quite frankly, because work-years do not directly
translate into positions filled, and in fact normal levels of staffing
attrition keep us well below that.

In each of the last 2 years, EPA’s enforcement program has
lapsed 120 of what we could call funded vacancies or work-year po-
sitions each year, and yet last year, we saw some of the best re-
sults ever from our enforcement program. We have a very active
and a very accomplished enforcement program.

What the President is calling for in this budget is to recognize—
and again, we have had this discussion before—the enormous
amount of work that the States do on compliance and enforcement.
Ninety percent of the compliance is done by the States. They are
under enormous budget pressures, and we want to enhance their
efforts and enable them to do more so that we can focus on the
areas where the Federal Government has the real ability to take
action and where we can really make a difference.

But the facts speak for themselves in our record over the last
year—there was the highest level of fines and moneys spent by
those deemed responsible for pollution to rectify and remedy what
they have done. We have seen the highest level, actually number
of jail sentences, given out.

Those are the kinds of things that we are trying to do, while on
the other side, we try to nudge people toward compliance. And al-
though work-year ceilings have been reduced, the $102 million that
we are requesting for civil enforcement is $7.6 million more than



28

President Clinton requested in fiscal year 2001. Where you start to
run into the problem in the number of actual bodies you have is
that they are more costly, with COLAs and everything else.

But in fact we are asking more. This year’s budget for enforce-
ment is higher than we have had before, and we believe that we
can continue to see the kind of production that we have seen out
of an enforcement staff that we have had in the past.

Chairman LIEBERMAN. I do not know if you can put numbers on
it, but you did mention 120. But one estimate that my staff did is
compared to the last Clinton budget, which was fiscal year 2001,
the budget the President has now proposed for fiscal year 2003
would cut the number of full-time employees in civil enforcement
by 200. This excludes Superfund.

Ms. WHITMAN. Again, you are talking work-years. We have put
no ceiling—there is no hiring freeze in that part of the Agency. The
OECA National Program—including headquarters, regional, and
field offices—accounts for about one-fifth of the total personnel of
the Agency. It is a very vigorous part of the Environmental Protec-
tion Agency. Again we are talking about work-years. We have to
recognize the fact that we have had these—in the States, I used
to call them “funded vacancies”—we have had the ability to hire,
and we expect to be hiring 100 new people into that office this
year. We also expect that people will retire. People leave and retire.
Mr. Schaeffer had his job for a least a month before he actually
submitted his letter of resignation. And actually, it is a big prob-
lem. The Agency stands to lose 56 percent of our senior personnel
by 2005 as they reach retirement. That is a very serious manpower
challenge.

Chairman LIEBERMAN. We will ask Mr. Schaeffer to respond
when he comes up.

I do want to caution you—and I know that from your back-
ground, you will be particularly sensitive to this—that the notion
of pulling back on Federal enforcement and giving more authority
to the States to enforce now comes at a particularly difficult time
for the States. One estimate we have seen, State enforcement budg-
ets are down an average 6 percent already from last year, so I
worry that the net effect will be not to enforce. And as much as
I believe in cap-and-trade and am skeptical about the old com-
mand-and-control, there is no question that one of the things that
got the country to the point where there was a broadly-held pro-
environmental consensus was the fact that there was enforcement.
So we need to have that tool on one hand, the fear of enforcement,
to both punish those who do not play by the rules, but also to en-
courage everybody else to have some fear, if not positive motives,
to protect the environment.

For some reason, my clock was not going this time, but I would
guess that I am over my time. I will yield now to Senator Thomp-
son.

Senator THOMPSON. I could not agree more that enforcement is
very important. I think the essential question, though, is what is
it that we are enforcing. And correct me if I am wrong, Governor
Whitman, but when I analyzed this New Source Review, when I
first got interested in this, I did not particularly care about these
thousands of pages of regulations and statutes that I could not un-
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derstand; I just wanted to get a result, and that is what I have
been pushing for. But as I get into this and learn more about it,
I am somewhat amazed that anyone could be critical of an effort
to readdress this New Source Review permitting process that we
have.

Senator Voinovich put up a chart there. It is a no man’s land
that any company, no matter what they were doing, good or bad,
would do anything in the world to avoid. I think the noncompliance
rate is 70 to 80 percent. I mean, if a government Agency has some-
thing like that to deal with, then maybe they are dealing with
something other than just bad people, because not all of these other
programs have that kind of result. The law has been on the books
for 25 years, and it has such definitions as “major modification”—
what in the world is considered a “major modification”? How many
millions of dollars have been spent trying to get an interpretation
as to what a “major modification” is? “Significant increase in emis-
sions”; what is “routine maintenance”—all of that—there are over
4,000 pages of complex and somewhat contradictory guidelines and
still really no guidelines as to what a “major modification” is.

So that is what we are dealing with, and the Clinton Administra-
tion to its credit in 1996, after all those years, tried to deal with
it, could not get a rule change, could not get a consensus. The
groups even on the same side could not agree among themselves.
They tried again in 1998.

So that now, when I look at all of this, as intent as I am on these
emitters doing the right thing and being required to do the right
thing—and as I said, TVA is now spending $500 million a year in
that effort—I must say that I have no vested interest in continuing
a regulatory scheme based upon lawsuits to enforce that regulatory
scheme that is resulting in the conditions that we have today. And
others may be building their professional careers on maintaining
that and going lawsuit by lawsuit by lawsuit, under the impression
that every case is going to be the same and that the EPA is going
to win every case, when one bad decision could totally knock your
props out from under you. But that is not where I am. I am inter-
ested in a result. And now, everything is kind of on hold. People
are saying, we are being undermined now, because you have the
audacity to take another look at New Source Review and Clear
Skies.

The TVA now has a case in the 11th Circuit, and people say that
folks are walking away from the bargaining table now because this
bad administration is talking to lobbyists. I think they are probably
walking away because they think they are going to win that case
in the 11th Circuit against you. I know of distinguished law profes-
sors who have analyzed that case and feel like the TVA is going
to whip you in the 11th Circuit.

Maybe they will, and maybe they will not, but these are real,
grown-up kinds of things you have got to consider, rather than just
throwing accusations back and forth at each other. But it looks to
me like we are coming down to a basic difference of approach—
whether we want to be wed to the past and what that has bought
us, and attack these things lawsuit by lawsuit, or whether to have
a scheme which is a results-oriented process, with hopefully a good
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hammer at the end of that scheme if people do not do what they
are supposed to do.

Am I missing it, or do you share that analysis, or what?

Ms. WHITMAN. I share that, Senator. I think we all agree that
over the last 30 years, we have seen improvement in the environ-
ment, and that has come from the approaches that have been taken
in the past. But we have also seen that we seem to have plateaued
out. We are not making the kinds of advancements that we can
make. We do spend an awful lot of time in court. We do spend an
awful lot of money that could go to enhancing the environment into
legal fees. And I have nothing against lawyers, but I do have when
it is taking away from the time and the resources to address envi-
ronmental issues.

What you are touching on, the routine maintenance, repair, and
replacement, is a very sensitive issue, and we need to be careful
as we go forward on that. That would be something that would be
subject to full review before any action was taken by the Agency.
But it also clearly, as Senator Voinovich’s chart shows, goes to the
heart of the complexity of this whole New Source Review. And as
you pointed out, back in 1996, the Clinton Administration said we
need to make changes here. The National Governors Association
has called for changes here. The Environmental Council of the
States has said that we need to simplify this.

I believe that we are obligated in good conscience to take an hon-
est look at New Source Review and how we can make it more effi-
cient and more effective. We all share the goals that New Source
Review is supposed to get for us—cleaner air, a healthier environ-
ment—but we have also seen that it is not happening.

I would also say that I think you are absolutely right—that TVA
case is a major case. If I were a plaintiff's attorney, I would not
settle anything until I knew what happened with that case. We
should be getting a decision sometime in April, and I think that
will determine whether other companies come to the table or not.

We did have a major settlement just last month with Public
Service Electric and Gas, and that was major. That would belie the
charges that we are not going forward with settlement and that ev-
erything has stopped. It has not. We are in settlement negotiations
every week with a host of companies, but the cases vary. They are
not all the same; they are not all as strong—I hesitate to say that,
but they probably are not all as strong. They are certainly not on
the same premise. And the companies differ; what they are going
to be willing to settle for is going to be very different. And I would
agree with you that I would far rather see us take aggressive ac-
tion and move forward to reduce pollution than to spend a lot of
time in court if we can do it.

Having said that, we need to have a strong enforcement part of
our effort—that has got to be there—and there will always be com-
panies against which we are going to need to bring action, and we
will not hesitate to do that.

Senator THOMPSON. I was looking at the TVA situation and try-
ing to figure out what is “major modification” on the one hand and
what is “routine maintenance” on the other. There is a whole list
of things here that I have never heard of—“steam chest replace-
ment”; “pressured furnace penthouses”; “replacement cyclones”;
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“well repair”; “replace failed tube”; “turbine blade design mate-
rials”. Most of these things, the EPA said no, this is a major modi-
fication, and you cannot do that; you are under the scheme. A cou-
ple of them, they said, yes, this is routine maintenance.

But this is what is going on all over the country with regard to
these lawsuits—or the negotiations. People are sitting down with
stuff like this and trying to put things into categories, knowing
that if you cannot resolve it, you are going to court.

It just seems to me like a monumental waste of time.

Ms. WHITMAN. Well, I would say, Senator, that as you know, the
Justice Department did a review of all the cases that we have
pending and has determined that those cases were all appro-
priately brought. So we are vigorously prosecuting them now. I do
not know what will happen, but as to settlement talks, those ebb
and flow; it is not a given that everyone will settle in the same way
for the same thing under the same circumstances, because the cir-
cumstances are not there, and clearly there is a difference of opin-
ion, or we would not be in court.

Senator THOMPSON. The facts are different—the repairs are dif-
ferent in every case.

Ms. WHITMAN. Yes, absolutely.

Senator THOMPSON. Thank you very much, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Senator Thompson.

I have just one or two more questions. Incidentally—and I will
ask Mr. Schaeffer this, and maybe I will ask you to submit it for
the record—my sense is that the successes that you had in enforce-
ment actions have been the result of legal actions that were started
during the Clinton Administration. I would be interested in having
a record of what the pace of initiation of enforcement actions has
been in the last year.

Ms. WHITMAN. I would be happy to give that to you, Senator, be-
cause it has been vigorous over the last year.1

Chairman LIEBERMAN. OK, fine. Let me go to a few of the battles
that the EPA has been involved in and just ask for a response. Ob-
viously, you know that we are debating the energy bill now on the
floor of the Senate, and one of the crucial questions is to what ex-
tent we are going to use energy more efficiently, which is a great
way to avoid our dependence on foreign oil.

On January 22, 2001, a final rule, which is called the 13 SEER
rule, was issued by the Department of Energy establishing energy
efficiency standards for residential air conditioners and heat
pumps. It would have required a 30 percent increase in efficiency
standards for air conditioners. It was twice delayed. Then, last
July, the Department of Energy announced that it was proposing
to withdraw the rule. In September, it proposed a lower standard.
State attorneys general and others have challenged the authority
and process for delaying this rule.

I want to explore EPA’s views here, because to your credit, in Oc-
tober, EPA submitted comments to the Department of Energy on
the proposed withdrawal of the final 13 SEER rule. EPA said that
the data which DOE provided to justify the reduction in the stand-

1“Clean Air Act/New Source Review Enforcement Activity” appears in the Appendix on page
49.
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ards from what had been issued before—and I am quoting from
EPA—“overstates the regulatory burden on manufacturers,” “un-
derstates the savings benefits of the 13 SEER standard,” and
“mischaracterizes the number of manufacturers that already
produce at the 13 SEER level” which the previous administration
had approved.

Last summer, Larry Lindsey, who is the Assistant to the Presi-
dent for Economic Policy, sent a letter to the American Council for
an Energy-Efficient Economy, stating that the administration “de-
cided the increase to the 13 SEER was unwarranted.”

So it sounds to me like the decision has been made. I want to
know whether you think it is still open, and what was the basis
for DOE’s conclusion that the lessening of the standard, as this ad-
ministration is doing, was warranted.

Ms. WHITMAN. Well, Senator, we continue to support the effort
to achieve maximum efficiency; we stand by that, and we are doing
a number of things through our Energy Star Program that will re-
sult in more efficient air conditioners particularly. We have final-
ized new energy efficiency specifications to meet Energy Star at the
13 SEER level, and those specifications will become effective in Oc-
tober 2002.

Energy Star and minimum efficiency standards work together to
improve the overall efficiency of equipment like air conditioners,
and we are going to continue to proceed along those lines and con-
tinue to ensure that we do everything that we can within our pur-
view to give consumers the choice that will provide greater energy
efficiency.

Chairman LIEBERMAN. OK. I guess I would say bottom line that
I am glad you are continuing to advocate the more demanding
standard, because it is certainly in the interest of energy independ-
ence for the country.

We have a second panel to hear from, but we have not touched
much on natural resource questions. Probably, it is more appro-
priate to ask Secretary Norton and others to come in and discuss
that, but maybe I will ask you just one question.

I know that you have emphasized the role of science in making
policy decisions, so I want to very briefly explore with you decisions
that the administration has made regarding the settlement of a
case involving the phaseout of snowmobiles in Yellowstone and
Grand Teton National Parks.

The stories from there are really stunning. I gather some of the
park rangers, because of the pollution, are wearing masks and that
the Department has actually provided some of them with portable
respirators to wear.

But last year, in June, I guess, the government and this adminis-
tration entered into a settlement agreement with those who were
challenging the rule that had been proposed by the Park Service
to do another environmental impact statement. EPA—and this was
under the previous administration—had determined that the origi-
nal environmental impact statement supporting the reduction of
snowmobiles in the national parks was “among the most thorough
and substantial science base that we have seen supporting a NEPA
document.”
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In light of the fact that EPA considered the science so strong in
this case, are you in a position to indicate why the administration
would go to the expense of doing yet another study rather than de-
fend the rule?

Ms. WHITMAN. Well, Senator, I cannot comment on what the De-
partment of Interior saw and what my colleague Gail Norton felt
was lacking in the record as far as she was concerned. I know this
is a very controversial area. As you know, EPA never requires a
particular technology to be used. We set the most protective emis-
sions standards, and we are continuing to do that relative to snow-
mobiles wherever they are used. We have proposed a two-step pro-
gram. The first takes effect in 2006 and requires a 30 percent re-
duction in VOCs and CO emissions, while a second standard that
takes place in 2010 would reduce emissions by 50 percent.

We will continue to move forward with that regulation, as we are
on all enforcement and with those regulations, but as far as actual
access to the park and the roads and the timing of that, that is
something that the Department of Interior has responsibility for,
and I just could not comment on that.

Chairman LIEBERMAN. Understood. We will call Secretary Norton
before us to answer those and other questions.

Senator Durbin, I had raised the hope with Administrator Whit-
man that she would soon be liberated, but you are entitled to a
round of questions.

Senator DURBIN. No, Mr. Chairman. I thank her for joining us.
I have just come from the Judiciary Committee and will not hold
her any longer. If I have questions, we will submit them for the
record.

Ms. WHITMAN. Thank you. I will be happy to respond.

Chairman LIEBERMAN. Thank you, Senator Durbin.

Thanks to you, Governor Whitman. Keep up the battle. I look
forward to your answers to the questions that we have asked, and
I hope we can find common ground to move ahead in the interest
of protecting our environment and the public health of the Amer-
ican people who rely on a clean environment.

Ms. WHITMAN. Senator, if I could, just in response to the one
question that I was going to respond to for the record—and we will
do that, but just to give you a sense—since January 2001, EPA has
made 87 information requests to power plants, refineries, and other
facilities, paper mills, etc., issued 22 notices of violation, filed and
concluded seven cases, engaged in numerous other enforcement ef-
forts such as depositions, motion practices, and ongoing settlement
discussions—I will give you all of that for the record,! but just so
you have a level of confidence that we are in fact continuing to
move forward.

1Charts entitled “NSR § 114 Information Requests and Notices of Violation Issued On or After
January 20, 2001—All Facilities, ” and “Table 1, 2001-02 NSR Settlements,” appear in the Ap-
pendix on pages 350 and 365, respectively. Some of the information provided is not consistent
with the time frame identified.



34

Chairman LIEBERMAN. And if you would—and I have no idea
what the facts will show here—but if you would compare that to
the preceding 4 years.!

Ms. WHITMAN. Certainly.

Chairman LIEBERMAN. Thank you very much. I will now call the
second panel, and I appreciate that they are here and that they
have waited for a while.

The second panel includes Eric V. Schaeffer, former Director, Of-
fice of Regulatory Enforcement, U.S. Environmental Protection
Agency; E. Donald Elliott, Co-Chair, Environmental Practice
Group, Paul, Hastings, Janofsky and Walker, and Professor of Law
at Yale and Georgetown Law Schools; Thomas O. McGarity, W.
James Kronzer Chair, University of Texas School of Law; and Greg
Wetstone, Director of Advocacy Programs for the Natural Re-
sources Defense Council.

Thank you all for being here, thank you for your patience.

Mr. Schaeffer, I particularly appreciate that you are here. Some
aspersions have been cast on the fact that you had arranged for an-
other job before you resigned from the one you had. To me, this
proves that you are not only a principled person, but you are also
practical.

Mr. SCHAEFFER. Thank you. I do have small children to support.

Chairman LIEBERMAN. Yes, I was just going to say that I am
sure your family appreciated that sequence of events as well.

We welcome your testimony at this time.

TESTIMONY OF ERIC V. SCHAEFFER,2 FORMER DIRECTOR,
OFFICE OF REGULATORY ENFORCEMENT, U.S. ENVIRON-
MENTAL PROTECTION AGENCY

Mr. SCHAEFFER. Thank you, Senator Lieberman, Senator Thomp-
son, and Members of the Committee, for inviting me to testify
today. Last week, as you know, I wrote to Governor Whitman to
share some of my concerns about the state of our enforcement pro-
gram and particularly with respect to the Clean Air Act. I would
like that letter submitted for the record if that is all right.

Chairman LIEBERMAN. It will be printed in the record in full.3

Mr. SCHAEFFER. I cannot resist responding to several points that
Ms. Whitman made in her statement and in her response to your
questions.

I think I heard the Governor say “If I were a plaintiff’s lawyer,
I would not settle with EPA and the Justice Department until the
TVA case is decided.” And I must tell you that in my 12 years at
EPA, I have never heard that come from the Administrator of the
U.S. Environmental Protection Agency. And if you want an illustra-
tion of our concern—and this is a concern felt by the career staff
at EPA—I give you that statement. If that was not a clear signal
to the utility industry to stand down until that case is decided—
and that may be a year away—I do not know how else to read it.

Chairman LIEBERMAN. I agree.

1Charts entitled “NSR §114 Information Requests and Notices of Violation: Issued Before
January 20, 2001—Coal-Fired Utility Power Plants and Refineries” and “Clean Air Act § 114 In-
formation Requests: Vendors,” appear in the Appendix on pages 368 and 381 respectively.

2The prepared statement of Mr. Schaeffer appears in the Appendix on page 125.

3 Resignation letter from Mr. Schaeffer to Administrator Whitman appears in the Appendix
on page 382.
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Mr. SCHAEFFER. She said something about work-years, and I
have to say that I could draw you a chart showing you the EPA
budget process, and it would make New Source Review look easy.
It is a lot of smoke and mirrors. You need to get to the numbers,
you need to look at the operating plan.

We lost positions in 2001 and 2002, not because we lapsed work-
years, because we were late filling them, but because we were told
that our work-years were being reduced. Work-years is not an ab-
straction. We are talking about a cut in staff. We are talking about
not being able to replace expertise. So this is real, and I urge you
to follow up. If my information is somehow suspect, I ask that you
ask the General Accounting Office or the Inspector General to con-
firm that, and I think they will.

Chairman LIEBERMAN. We will definitely follow up.

Mr. SCHAEFFER. I would like to make one more point and then
I will, with your indulgence, read my statement. We settle 95 per-
cent of our cases at EPA. We take great pride in that. I would like
to settle them all. There has been a lot of talk about protracted liti-
gation and endless lawyer bickering and so on. We try to avoid
that, and we can avoid that, and we have been pretty successful,
and I think you heard the statistics from Ms. Whitman last year.
Those statistics are from our settlement of cases.

We have been successful because we have been able to convince
people on the other side of the table that we are serious and that
if we have to, we will go to court. And I have to tell you that I have
a lot of respect for the industry lawyers that we deal with. But
they are practical people, they are hard-headed people. They are
not running charities; they are not the Boy Scouts. Negotiations
are not a tea party, but they do respect the fact that the govern-
ment has a position, and they will settle with us if they think we
are serious.

What has happened here is that we have lost settlements that
we had in hand. We have lost settlements that would have gotten
us 750,000 tons of reduction—not off in the future after some piece
of paper becomes a bill and then works its way through Congress,
but now, today. We had those agreements publicly announced. In
the words of our attorney on the case, “The defendants cannot find
their pens to sign them and have not been able to for 16 months.”
That is what my frustration is about.

Finally, I must question this notion about how complicated it is.
These are sophisticated plant managers and industry lawyers who
deal with incredible feats of engineering and make very tough, dif-
ficult decisions every day. I particularly encourage you to look at
the transcript of the TVA trial where we deposed and cross-exam-
ined TVA witnesses, and asked them in brief, Do you understand
the difference between routine repair, which is exempt—and the
Agency has made that exemption—do you understand the dif-
ference between that and major modifications?

We set up on the boards a series of projects. We thought they
were big projects. We thought they were major modifications. Here
is the question, and it is in the record, and I would be happy to
include it. This is to a former plant supervisor at TVA, somebody
who worked there for 12 years.
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“At the time that these projects were performed, did TVA con-
sider any of these projects to be routine maintenance or routine re-
placement?”

“No, sir.”

That seems pretty clear to me. That does not seem very com-
plicated. That answer is crystal clear.

We have talked a lot about putting aside the rhetoric. I welcome
a look at the facts. I encourage you to take a look at the record in
that case, and I think you will see that it might be a little easier
than it is made out to be.

Chairman LIEBERMAN. Thank you.

Mr. SCHAEFFER. Until last Thursday, I did manage the EPA pro-
gram responsible for civil enforcement of most environmental laws.
As you know, 2 years ago, we brought lawsuits against plants
owned by nine electric power companies. Together, they are respon-
sible for releasing about 5 million tons of sulfur dioxide every year
and another 2 million tons of nitrogen oxide. That is acid rain; it
is choking smog, which I think Senator Thompson alluded to. That
kind of pollution is a killer. Pollution on that scale we estimate
gives us 10,600 premature deaths every year—that is information
that has been provided to the Congress—5,400 cases of bronchitis,
3bout as many hospital emergency visits, and 1.5 million lost work-

ays.

I think these are appalling numbers, and I think they should
make you a little emotional. This is not a dry, abstract policy ques-
tion. This is something that affects human health that is in front
of us today.

I think it is an outrage. I think it can be stopped if we are will-
ing to enforce the Clean Air Act. But our efforts to do so are under
attack. They are under attack politically—I think we have heard
some of that rhetoric today—and they are under attack in a way
that, again, I have not seen in 12 years at EPA.

We have energy lobbyists working closely with people in the
White House and the Department of Energy to try to weaken the
laws that we are trying to enforce. I want to make clear that we
have in these lawsuits the bulk of the coal-fired power plants, ei-
ther named in lawsuits or actively under investigation. These are
not a few stray cases. We have basically brought these actions
against an entire industry. So we are not proceeding case-by-case.
We rejected that strategy. We put this on the board for the entire
industry.

Given these efforts to weaken the law, we have watched defend-
ants slip away from the negotiating table one-by-one, and we are
now dancing with ourselves. That has been the situation for the
last few months.

Many of the plants that we sued go back to the forties and fifties.
They were all built before the Clean Air Act New Source Review
program became law more than 24 years ago. They have not
caught up with the law in more than two decades. None of them
has the modern pollution control standards that we ask new plants
to have, new plants that compete with these dinosaurs. These old
plants were allowed to avoid tough new standards for pollution con-
trol as long as they were not modified in a way that increased their
emissions.
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One thing that is important to understand—you can put the
fancy chart away if you do not increase your emissions. If you are
planning to make changes and avoid pollution control and increase
your emissions without a permit, then, yes, maybe you need to look
at that chart. If you put on a scrubber, you can throw that chart
away. So if these plants will update, upgrade, put on pollution con-
trol, then they are covered under the Clean Air Act, and it gets a
lot simpler.

Our lawsuits allege that this bargain with all plants was not
kept. These companies undertook a lot of projects, some costing
over $10 million, that increased their pollution and without putting
these controls on. Again, we have done a lot of work on this. We
have investigated it closely. These cases were not brought lightly.
You heard TVA’s response to our question when we asked did they
understand the difference between what was exempt and what was
not. They understood. And we look forward—I should say I look
forward—to the 11th Circuit case. I think we will win.

Now, just before we took office EPA, working with States like
New York and Connecticut, was closing in on these cases. And I
think you are going to hear the same thing from State attorneys
general. These cases were brought with States. This is not the Fed-
era\%1 Government flying solo. We had States in the cabin working
with us.

We had Cinergy and Vepco agree publicly 16 months ago to cut
their emissions 750,000 tons. We have the Tampa Electric settle-
ment, which is nearly 200,000 tons. And again, I am talking about
real reductions, not something that may or may not happen if and
when a bill gets through Congress. I am talking about real reduc-
tions under current law.

Now, in the spring of 2001, it started getting obvious that the en-
ergy lobby was working inside the administration and in the words
of their attorneys—and I got this from a number of sources—to
“undermine” the cases by changing the rules we are trying to en-
force. We heard this over and over again. So one by one, they left
the negotiating table.

As I said, Cinergy and Vepco are still looking for their pens to
sign their agreements. I need to make clear that we did not get any
calls from the White House telling us do not do these cases. This
is not the movies. This is basically defendants saying, “Why should
I comply with a law that you are going to eliminate?”

And we are not talking about should there be a bright line or
not. You can always improve existing law. We are talking about an
effort to paint themselves out of the Clean Air Act. That is what
is going on here. That is where the effort has gone.

The energy policy announced by the White House last May calls
for a review of those cases and the New Source Review law itself.
One point I do want to make is that the Department of Justice has
looked at some of the concerns that Senator Voinovich raised—that
EPA’s interpretations have been inconsistent, that we are basically
making up law, which I think is a very serious charge and one that
needs to be answered.

In January, I think the Department answered that question and
came out with its report, saying that our position was clear, rea-
sonable, consistent. I want to say that again—consistent. We have
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not changed our interpretations. We had not engaged in illegal
rulemaking. The lawsuit should go forward. And that was reviewed
at the highest level of Justice Department and approved by Mr.
Ashcroft. But now the Justice Department needs a client if they are
going to succeed in bringing these cases.

The latest drafts in circulation, just to illustrate the concern and
why this is about eliminating the law and not just making it easier
to understand, would take narrow exemptions and turn them into
giant, canyon-sized loopholes that would wipe out the act.

My favorite proposal would allow the replacement of virtually
every part of the utility boiler over and over, down to the concrete
pad, without ever triggering New Source Review. We have had in
depositions attorneys put up blow-up charts showing all the parts
of a boiler, and our attorneys would ask the defendants one-by-one,
“Suppose I replace the economizer”—with a brand new part—“is
that routine repair?”

“Yes-”

“Color it in for me, please. Suppose I replace the wing walls”—
big parts in a boiler—“is that routine repair?”

“Why, yes, that would be.”

So we color that in. Pretty soon, the entire unit is colored in. It
is all routine repair. There is nothing going on here but routine re-
pair, and it goes on forever, and you never have to comply with the
Act.

As to Clear Skies, all that I will say today is please read the fine
print, put aside fancy talk about caps and allowances. All that is
very attractive, but look at the fine print and ask what are the ac-
tual emission reductions that we are going to get under this pro-
posal, under this new bill, if and when it ever passes. And I am
assuming first that it passes; second, that EPA gets its rules out
on time, which would be a first; and third, that we are not sued
by every utility in the country to delay those rules and haggle over
interpretations.

So if you think that legislation is clean and easy for EPA when
it arrives at the Agency, that it is somehow quicker than these law-
suits, I would just ask you to think about that. We have a long,
long rulemaking process if we are going to start over.

Now, at a banquet, accepting what amounts to the Academy
Award for the best lobbyist, the head of the Edison Electric Insti-
tute quoted from Machiavelli and summed up what seems to me
to be the energy industry’s guiding philosophy these days: “It is
good to be feared.” That was a revealing moment. Maybe that is
business as usual for the utility industry.

But with more than 10,000 premature deaths a year, I think the
stakes are too high for that kind of talk and that kind of fear. We
are asking for a fair fight. We are asking for a fight out in the
open, based on the facts. And then, we need to choose. We need to
choose between the law and the lobbyists who are working over-
time to try to undermine it. We need to choose between children
with asthma and influence-peddlers who do not seem to care. And
if the Environmental Protection Agency will make the right choice,
we will all breathe a little easier.

Thank you, Mr. Chairman.
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Chairman LIEBERMAN. Thank you, Mr. Schaeffer, for what I
found to be compelling testimony and for your years of service,
which were not political and I know began in the former Bush Ad-
ministration, and for having the courage not only to make the
statement you did last week, but to not run after that, to come out
and defend what you have said and even amplify on it. I think this
is a clarion call that I hope everyone will listen to, including par-
ticularly those in the administration.

Our next witness is Mr. Elliott.

TESTIMONY OF HON. E. DONALD ELLIOTT,! CO-CHAIR, ENVI-
RONMENTAL PRACTICE GROUP, PAUL, HASTINGS, JANOF-
SKY & WALKER AND PROFESSOR (ADJ.) OF LAW, YALE AND
GEORGETOWN LAW SCHOOLS

Mr. ELLIOTT. Thank you, Mr. Chairman.

It is a great pleasure to be here testifying in front of my neighbor
from my home State, Senator Lieberman. The last time I was be-
fore the Committee, Senator Lieberman made a remark about “old-
timers’ day,” which I am still smarting from, but I feel that way
up here with Tom McGarity. He and I were together at my first
academic conference about 23 years ago, and we disagreed then,
and we disagree now.

I do not agree with the assessment that the Bush Administration
is somehow “rolling back” environmental protections. It seems to be
clear that the Bush Administration is in what I would call the
“sensible center” with regard to environmental policy. It is an area
where Senator Lieberman and I usually find ourselves.

The Bush Administration in its first year has proposed a number
of initiatives to make progress and to move forward, and it is not
engaging in rollbacks. Of course, it is always possible to question
whether the initiative goes far enough, but there is a very signifi-
cant legislative proposal in the Clear Skies initiative and in the
brownfields legislation. And note that this is after 8 years in which
Wle did not have any significant environmental legislation taking
place.

I think, as Senator Thompson said, that most of the concern here
is really fear about what EPA might do or is based upon specula-
tion, and it is really kind of a shot across the bow. I can certainly
sympathize with my friend Eric Schaeffer with whom I served at
EPA, but it is sometimes frustrating when one is at the Agency
and feels that other people in the administration are advocating
different policies. But as Administrator Whitman said, I think that
is really normal. We at EPA sometimes do have tunnel vision, and
I think that sometimes our goals and objectives need to be bal-
anced within an administration with other goals and objectives,
and I think that is what is happening.

There is obviously a lot of debate, particularly in Republican ad-
ministrations, but if you look at what the administration has actu-
ally done to date, I feel very confident that it is in the sensible cen-
ter, it is moving forward on the environment.

I would like to talk a little bit about New Source Review—and
again, my friend Eric Schaeffer is a strong advocate for his point

1The prepared statement of Mr. Elliott appears in the Appendix on page 127.
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of view. It does seem to me terribly wrong to equate NSR with en-
vironmental enforcement. NSR is the wrong fight. NSR is a deeply
flawed, broken program. As has been pointed out, we have had it
for more than 25 years. It has been deeply unsuccessful.

The notion that one can get significant reductions by slugging it
out, case-by-case, suing power plants one-by-one, and negotiating
settlements—that is the old way. That is the strategy that we have
used for 30 years. And it has achieved some successes, but it is
time for a second generation, it is time for a new approach, it is
time to have a better way of getting reductions than this case-by-
case approach.

That is why I support the President’s Clear Skies initiative,
which I think is really a much better way to deal with this ap-
proach.

Congressional hearings are not the place to try cases, and as 1
said, I think Mr. Schaeffer is a very strong advocate for his posi-
tion, but I think we should point out that no court has yet ruled
or upheld EPA’s position in an enforcement case against the utili-
ties, and I think it is a little bit premature to grab the high ground
of talking about violating the law in a very sanctimonious fashion.

EPA has staked out a very aggressive interpretation, a very ag-
gressive position here. The definition of what constitutes a modi-
fication runs for three pages in the Federal Register. 1 remember
when I was EPA General Counsel, and one of the senior air law-
yers, the head of the Air Program in the General Counsel’s Office,
said to me, “You have got to promote this guy rather than this guy,
because he is the only one in the Agency who understands what
these New Source Review rules mean.” And I was not smart
enough to understand that if the top air lawyer at EPA was telling
me that he did not understand the rules, then the rules were too
complicated.

Ninety percent of the allegations in the government’s cases in-
volve tube replacement. When you have a utility boiler, the tubes
gradually plug up. The regulations specifically exempt routine re-
pair and replacement. When my former Agency was asked to define
what a routine repair and replacement was, it said officially in the
Federal Register that a routine repair and replacement is what
routinely happens in the industry. That gave nobody any clarifica-
tion or guidance.

For 20 years, EPA inspectors were in these plants, and they
never suggested that what was going on in these plants was a vio-
lation of the law, because it was not a violation of the law as every-
body in the industry understood it at that time.

With regard to the Justice Department report, the Justice De-
partment specifically says in a foot note that it is not ruling on the
company’s fair notice arguments, as to whether they had fair no-
tice—they do not deem that to be part of it.

So there are plenty of these issues that need to be thrashed out
in the place where they belong, which is in the courts.

I also think that it was a useful thing for the administrator to
say that settlements ought to be different. There are major dif-
ferences in the companies that have been sued. EPA sued these
companies before they investigated the facts of what happened.
They sued these companies because they were large, and then, they
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insisted on the same settlement for companies that are clearly
guilty and have increased their emissions and companies that have
not increased their emissions. If the administrator’s policy that she
enunciated today, that there can be differences of settlements that
take those facts into account, actually works its way into practice,
I am sure there will be more interest in settling these cases.

But the main point I would like to leave you with, Senator
Lieberman, is that NSR is the wrong fight. It is not the equivalent
of environmental enforcement. There is a much better way to con-
trol the power plants in the Midwest, the old power plants that are
polluting, and that really is the model of the Acid Rain Program.
It is a proven success.

The NSR program is a proven failure. It has failed to achieve the
results for 25 years, and we should not be investing more resources
in a failed program. We should build on the model of what has
been successful.

In the last 10 years, a little, tiny program with one-half of one
percent of EPA employees has been responsible for more pollution
reductions than all of the other EPA programs put together, includ-
ing all of Mr. Schaeffer’s enforcement cases, and that is the Acid
Rain Trading Program. One-half of one percent of EPA’s resources
is producing half of the air pollution reductions.

What the President’s proposal is and what you support in cap-
and-trade programs is to build on the successful elements of the
program.

When Senator Muskie was involved in designing the Clean Air
Act, he talked about it as a “toolbox.” It is not one set of programs,
but it is a set of tools. We certainly should not abolish environ-
mental enforcement, but on the other hand, I think that environ-
mental enforcement ought to be the tool of policy rather than the
other way around.

One of the things that has been very troubling to me in the last
few years is that the enforcement tail has increasingly been wag-
ging the dog at EPA. It used to be that the programs made the de-
cisions, and enforcement then was a tool to carry out those policy
decisions. A few years ago, it began to be that the enforcement
folks would take the position that the policy programs cannot do
this anymore, because that would screw up our enforcement case.

It has now gotten to the case where enforcement is saying that
the President cannot consider legislative or administrative fixes to
a broken program because it would screw up one of our enforce-
ment cases.

That is an extraordinary claim. It is in my view an outrageous
claim. I think that the folks at EPA enforcement should not be the
ones who are making our national environmental policy, and I
think it is perfectly appropriate and long overdue to really recon-
sider whether it makes sense to devote so many resources to these
NSR cases which have produced very little results.

I respect Mr. Schaeffer, but his projections of the ton reductions
and so on assume that he is going to win all of his cases, and that
has not been the experience. When you go into a major litigation
like this, there are delays—this is going to go to the Supreme
Court four or five times—we are going to be back here in 10 or 15
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years, finally maybe knowing what those very complicated EPA
rules mean.

But if the last 30 years have taught us anything, it is that there
is a much better way to get real reductions for the environment
rather than slugging it out in these enforcement cases.

Chairman LIEBERMAN. Thanks, Professor Elliott.

Mr. Schaeffer, we will give you a chance to respond in the ques-
tion-and-answer period.

Let us go now to Professor McGarity.

TESTIMONY OF THOMAS O. MCGARITY,! W. JAMES KRONZER
CHAIR, UNIVERSITY OF TEXAS SCHOOL OF LAW

Mr. McGariTy. Thank you, Mr. Chairman.

My name is Tom McGarity. I hold the Kronzer Chair at the Uni-
versity of Texas School of Law, where I have taught environmental
law and administrative law for the last 21 years. I am pleased to
testify today on the current implementation of the environmental
laws in the United States. I will attempt to briefly place the Bush
Administration’s implementation activities in historical perspective.
I have tried to do that in a larger or broader sense in the prepared
testimony, which I would ask be included in the record.

Chairman LIEBERMAN. We will include it in the record, and let
me thank you for that prepared testimony. We get a lot of testi-
mony here, and that definitely should be and perhaps will be 1 day
a law review article. I appreciate the time you took on it and the
gootnotes—l cannot say that I have checked them all personally,

ut——

Senator THOMPSON. We will see who shows up as the author
when it comes out. [Laughter.]

Mr. MCGARITY. My mother taught me a long time ago to footnote
everything I said.

Chairman LIEBERMAN. It was well done. I appreciate the time
you took on it.

Mr. McGariITY. Thank you.

I can agree that it is early in the process for an assessment. I
was asked by the staff to identify major themes, and I have at-
tempted to do so and have identified six major themes that are
h}?ppc(eining now. Things could change, and in many ways, I hope
they do.

The first theme is the Bush Administration’s skeptical reassess-
ment of the late-arriving Clinton Administration environmental ini-
tiatives. The Bush Administration declared a time-out at its outset
so that it could reexamine a number of so-called midnight regula-
tions that were issued during the outgoing Clinton Administration.
This happens at the end of lots of administrations, at the end of
Congress, and at the end of court regimes as well.

Most of the final rules, as was mentioned, ultimately did go into
effect, but the administration allowed some of them to go into effect
only very reluctantly and under a great deal of pressure. Some of
the final rules have not gone into effect because they were chal-
lenged in court and either abandoned by the administration or
stayed pursuant to settlement agreements. Still other final rules

1The prepared statement of Mr. McGarity appears in the Appendix on page 134.
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were allowed to go into effect but are now under active consider-
ation by the Bush Administration for possible amendments to re-
duce their stringency. And a few of the final rules never went into
effect at all, and we have already mentioned DOFE’s air conditioner
rule in that regard.

After that, the second theme was the Bush Administration’s am-
bivalent stewardship of common resources. The Bush Administra-
tion has adopted a much less protective approach, I think, so far
toward public lands and other commonly-held resources than the
previous administration. By the end of 2001, the Forest Service
was already weakening the implementation of the recently promul-
gated Roadless Area rules. I did testify before Senator Craig’s com-
mittee last session on that.

The Bureau of Land Management has replaced the Clinton Ad-
ministration’s final Hard Rock Mining regulations with new regula-
tions that greatly reduce environmental protections. The adminis-
tration had made it clear that by the end of 2001, it opposed any
additions to the national park system for the foreseeable future.

The administration has taken several other affirmative actions
that allow greater private use of commonly held resources that may
have significant adverse effects, and I have elaborated on those in
my prepared testimony.

Although perhaps not as overtly aggressive as the Reagan Ad-
ministration’s attempts to allow private use of public resources, it
seems clear that the Bush Administration assigns a higher value
to private development and a lower value to preservation than the
previous administrations. In the end, the Bush Administration’s
less abrasive approach may ultimately bring about a greater reduc-
tion in dwindling commonly held resources than any Presidential
administration since the latter part of the 19th Century.

The third theme is the Bush Administration’s reluctance to regu-
late private polluting activities. The Bush Administration has by
no means been a proactive protector of human health so far. The
Clear Skies initiative has been talked about a lot, so I do not want
to spend a lot of time on it. The heart of it is a cap-and-trade re-
gime, and I, too, am a supporter of cap-and-trade programs. I do
want to point out that this one is going to be harder than the Acid
Rain Program, which by and large was met by switching fuels. It
is not clear to me that we are going to meet the goals of the Clear
Skies initiative simply by switching to natural gas and low-burning
coal. Real technologies are going to have to be installed. The re-
claim program out in California suggests some of the difficulties
that come up when people presume that they are going to buy
emissions credits and do not install technology, and if enough of
these people do this and presume they are going to have the cred-
its, they will not be there to buy, and we will see huge spikes.

What we need is—and I was pleased to hear that we are going
to be monitoring this—monitoring of the progress not just of the
emissions through continuous emissions monitoring, which is abso-
lutely critical to the cap-and-trade regime, but monitoring to see
who is installing actual pollution reduction technologies so that we
do not see in 2008 that nobody has done anything, and the price
of these credits spikes, at which point, as in California, we will de-
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clare a time out, and we will not see those actual emissions reduc-
tions.

On global warming—we have also spoken about that today—this
idea of emissions or greenhouse gas intensity is a novel concept. I
do want to correct my prepared testimony there. In a late night
cut-and-paste, I got it exactly backward. We actually could increase
emissions if economy goes forward, not if it goes backward, and
still be consistent with these goals.

A similarly optimistic voluntary emissions reduction permit pro-
gram that I have watched in the State of Texas for grandfathered
facilities which was implemented or put into place when President
Bush was Governor of Texas has thus far induced only 10 plants
to acquire voluntary permits, and this has achieved reductions in
total emissions of about one-hundredth of one percent from those
grandfathered facilities, and this is after 4 years—nowhere near to
the 18 percent that this greenhouse gas emission voluntary pro-
gram is supposed to bring about. I think that should serve as a
warning to us.

There have been new initiatives to roll back environmental pro-
tections, to ease restrictions or otherwise reduce health and envi-
ronmental protections. There have, of course, been missed opportu-
nities, but those opportunities are still available, and hopefully, the
administration will take advantage of them.

There have been some positive initiatives during the Bush Ad-
ministration. Most of these have been in response to court orders
requiring that the Agency take those initiatives. As I mentioned,
the administration has been a strong proponent of voluntary initia-
tives that rely primarily on the good citizenship of the regulatees.

In the final analysis, I have been unable to identify a single im-
portant new rulemaking initiative during the Bush Administra-
tion’s EPA to require private polluters to take action to protect
human health and the environment that was not already in the
works prior to January 20, 2001.

The fourth theme is the Bush Administration’s tighter oversight
of the environmental agencies through OMB’s Office of Information
and Regulatory Affairs, or OIRA, as we call it.

Although again it is still early, it appears that OIRA is asserting
an aggressive oversight role in the Bush Administration that is
reminiscent of the role that it played during the Reagan Adminis-
tration. The process does remain transparent with the Office’s com-
mendable expanded use of the internet to become more trans-
parent, and it is becoming more transparent than ever, and for
that, I commend it.

There are indications, however, that OIRA may see a substantive
role for itself in the review process that goes beyond simply insist-
ing that the agencies calculate the costs and benefits of major regu-
lations properly.

OIRA has begun to interject itself into the process much earlier
than in the case of past administrations; it has even offered advice
to EPA on how it should carry out its research into health effects
of pollutants.

It has been reported in OIRA’s year-end report that there is a so-
called hit list of 23 high-priority regulatory review issues that in
OIRA’s view either warrant further attention and might possibly
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result in a prompt letter to the Agency to demand additional atten-
tion.

OIRA may now be viewing itself and its centralized review func-
tion as a vehicle for encouraging EPA to revisit regulations that
regulatees find overly burdensome and for forcing EPA to exercise
extreme caution in promulgating new environmental protections. I
strongly suggest that this Committee keep a close eye on OIRA’s
activities in the next few years.

The fifth theme is the Bush Administration’s apparent reluctance
to hold States accountable for poor implementation of delegated
Federal programs. Again, it is early, but the action, as I detail in
my prepared testimony with respect to Houston, is an example per-
haps of this.

The sixth theme is the Bush Administration’s efforts to reduce
transparency in the decisionmaking process, and here, I will simply
make reference to the October 2000 Justice Department memo-
randum on implementing the Freedom of Information Act.

In conclusion, I would like to use an athletic metaphor, perhaps.
The Bush Administration did not hit the ground running with an
agenda for improving the environment. Indeed, it does not appear
that the administration was even really jogging in the direction of
environmental improvement. Viewed most charitably, the Bush Ad-
ministration has been running in place on environmental issues
while it focuses its attention on other matters.

In recent weeks, however, there are actions that strongly suggest
that the administration may be about to sprint off in the opposite
direction. If so, irreparable harm to human health and the environ-
ment is a predictable consequence.

Thank you.

Chairman LIEBERMAN. Thanks, Professor McGarity, for a very
thoughtful statement. I agree with you—I must go back to my
friend and neighbor Mr. Elliott—that we are often in the “sensible
center.” My problem with the Bush Administration environmental
record is that it has not been in the “sensible center”; it has too
often been, if I may say so, on the nonsensical right. Much as I re-
spect Administrator Whitman, I am ultimately not reassured by
the record here, and that is why—to use the awkward metaphor
that I did at the beginning—instead of athletic, I am going to go
to canine metaphors—this watchdog is going to continue to bark.

The next and final witness is Greg Wetstone, from NRDC. This
is a report that NRDC put out in January titled, “Rewriting the
Rules: The Bush Administration’s Unseen Assault on the Environ-
ment.”1 It was for me a very important piece of work. I read it.
It summed up a lot that has happened; in some sense, it is part
of what led directly to these hearings, and I appreciate, therefore,
the work that has been done.

I must also give particular credit to the anonymous person who
wrote the chapter titles, which are among the most memorable I
have ever seen in a serious report—for instance, “Wetlands Protec-
tion—Rotten at the Corps”; “Everglades Restoration—Watered
Down”; “Public Lands—Open for Business”; “Mining Policy—Get-

1“Rewriting the Rules: The Bush Administration’s Unseen Assault on the Environment” ap-
pears in the Appendix on page 385.



46

fing the Shaft”; and “Air Quality in Houston—We Have a Prob-
em.”

Senator THOMPSON. We appreciate that objective analysis, Mr.
Chairman. It is stuff like this that gets me out of the center.

I notice we have “The Bush Administration’s Environmental
Record: A Year of Accomplishments.” ! I wonder which one is thick-
er? We will put them both in the record.

We will at least put the subtitle chapters in this one against that
one. Mr. Wetstone, I am just trying for a little humor here as the
hearing goes on. We are now happy to welcome your testimony.

TESTIMONY OF GREGORY S. WETSTONE,?2 DIRECTOR OF
ADVOCACY PROGRAMS, NATURAL RESOURCES DEFENSE
COUNCIL

Mr. WETSTONE. Thank you very much, Mr. Chairman. I want to
commend the Committee for undertaking this hearing and thank
you on behalf of our 550,000 members for giving the Natural Re-
sources Defense Council the opportunity to participate today.

I will briefly mention, if it does not raise Senator Thompson’s ire,
that Rob Perks in the audience gets credit for the titles and the
headings.

The topic before the Committee today is, I think, an exceptionally
important one to millions of Americans, and the reason is that the
environmental laws, which are really a remarkable bipartisan
achievement, have been among the most successful legislative en-
deavors ever. That includes most dramatically, given today’s dis-
cussion, the Clean Air Act, where we have seen dramatic reduc-
tions across the country in levels of urban smog. There is a long
way to go, but we have made huge headway. We have seen reduc-
tions in acid rain, reductions in air toxics, we have seen real
progress toward protecting the stratospheric ozone layer, and the
Acid Rain Program, which has been mentioned, has been a success,
but it was overlayed on top of existing programs. There was no ef-
fort to weaken other programs to put that in place, and that is a
vitally important difference.

But these laws have gone far beyond clear air. We have improved
the quality of water in our rivers, in our drinking water; we have
protected threatened species, put in place programs for cradle-to-
grave management of hazardous waste, cleanup of waste sites, we
have protected some of the last wild areas and threatened species.
We have a long way to go in all of these areas, but I think it is
very important to take note of what a huge success this body of law
is, and 1t is especially important to note that today these bipartisan
laws are—and we feel that we have documented this case quite
well—very much at risk, not from an effort in the Congress to
change the laws but from a subtle effort, a quiet effort, to subvert
the fundamental government structure that is vital to making
them work.

And as I know this Committee is very much aware, simply hav-
ing a law on the books does not change behavior. That law has to
have credibility; the provisions of that law have to be translated

1“The Bush Administration’s Environmental Record: A Year of Accomplishments” appears in
the Appendix on page 439.
2The prepared statement of Mr. Wetstone appears in the Appendix on page 163.
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into very specific requirements for industry and regulated parties;
and there has to be credible enforcement for the entities that are
subject to those laws to understand that it is in their interest to
comply. And in fact, if there is a weak signal on enforcement or in
the credibility of these laws, a complying private entity may actu-
ally be placed at a competitive disadvantage to its competitors, who
may see that they can get away with not complying. So this is vi-
tally important.

The discussion of clean air that has taken place for much of this
morning and early afternoon is particularly relevant here. I was
not really going to talk much about clean air, but as someone who
has devoted decades to that issue and worked on that issues as a
committee staffer in the House of Representatives. I have to com-
ment that what happened in this room earlier today was in my
mind unprecedented and remarkable. The Administrator of the En-
vironmental Protection Agency, as part of a statement which I
thought was intended to reassure this Committee and the public
that she is committed to enforcing the Clean Air Act, actually ad-
vised polluters’ attorneys against settling with the enforcement ac-
tions brought by her own staff, and even suggested that there may
be some questions about the legality of the underlying provisions
in the law.

I think that is an astounding and deeply troubling occurrence,
and I certainly hope that that was not her intention, but that is
what she said. I would certainly call on the Administrator to pub-
licly reassure this Committee and the public that she does support
the Clean Air Act, that she does support these enforcement actions,
because these kinds of signals are what will turn the Clean Air Act
and these provisions into writing on paper and nothing more. You
have to have credible enforcement, as I know this Committee is
aware, for the laws to be real.

It is important to note that these New Source Review provisions
are not, as some of this discussion might suggest, some arcane pro-
vision of the law that is additive to the law’s central provision. This
is a pact of the basic compromise in the clean air law which has
held up since it was first enacted in 1970. That compromise was
that when you build a new facility, you are subject to very tight
pollution control requirements; but if you have an older facility,
you do not have to install those tighter requirements unless you re-
build. And the anticipation and the expectation was that over time,
these facilities would either be replaced or rebuilt, and then they
would have to install the same state-of-the-art controls as their
competitors in industry.

What these enforcement cases are about is fundamentally mak-
ing that compromise stick as these sources have gotten older and
older and older. And the definition of “modification” which was
mentioned really addresses the question, are these sources basi-
cally rebuilding from the inside out to become new sources? And I
submit that that is exactly what has happened and that it has been
well-documented, and there has been a relatively transparent effort
to categorize these changes as “routine maintenance,” when the
people doing them understand that this is not routine mainte-
nance.
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My mission here this morning is really to speak much more
broadly than the Clean Air Act and to give a little bit of flavor for,
broadly, how we see the efforts of the Bush Administration to carry
out environmental law. Sadly, it is increasingly clear to us that this
administration is employing the full force the Federal Government,
including the environmental agencies, the White House, and even
the budget process, in a sweeping campaign to undermine the pro-
grams that protect our air, water, lands, and wildlife.

I just want to give you a few brief examples, and I will not go
into a lot of detail or try to be exhaustive; I would defer to my writ-
ten statement and our report for that, and with the Chairman’s
permission, I would like to submit this report for the hearing
record.!

Chairman LIEBERMAN. Without objection.

Mr. WETSTONE. I would like to just briefly hit a couple of the ex-
amples that we see that go across the spectrum of law and then
talk a little bit about the tactics, because what we see is, increas-
ingly, a reliance on approaches that are designed to basically not
be penetrable readily to public scrutiny or to have a great deal of
public participation.

Let’s start with wetlands. The cornerstone of wetlands protection
policy in this country since 1990 under the first Bush Administra-
tion has been a fundamental tenet that there should be “no net
loss” of wetlands. If an acre of wetlands was destroyed, another
acre somewhere else had to be protected and preserved.

What has happened is that last October—on Halloween, iron-
ically enough—the Corps of Engineers issued a regulatory guidance
document—no public comment, no public participation—and that
document essentially eviscerated the “no net loss” of wetlands pol-
icy, and it did so essentially by saying that you could trade off a
wetland against an upland area, a stream buffer or other areas,
which are not wetlands. If you take a wetland away and instead
protect another area that is not a wetland, you are losing wetlands.
The environmental community terms this new policy “new net loss”
of wetlands because that is what we see going on.

On mining activities and public lands, this is no small matter.
In the year 2000, an EPA report documented that 40 percent of all
Western watersheds have been despoiled by mining waste. In Octo-
ber, the Department of Interior issued new rules on hard rock min-
ing that were a step backward in many ways. Most notably, the
rules rescinded that Agency’s own authority to say no to a mining
permit on the grounds that it could result in irreparable harm to
the environment or to nearby communities. So we have a review
process where they have no capability to say no because of environ-
mental destruction, and this is on an issue that creates a great
deal of environmental destruction.

Raw sewage in America’s waters—most of us would say that is
a bad thing. There is a problem that we have in this country where
sanitary sewers overflow into waterways and other places. Accord-
ing to EPA, this occurred 40,000 times in the past year. The Agen-
cy, years in the making, produced a rule on sanitary sewer over-

1“Rewriting the Rules: The Bush Administration’s Unseen Assault on the Environment” ap-
pears in the Appendix on page 385.
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flows. All the stakeholders, the localities, the water companies—ev-
erybody was in agreement. This was a consensus rulemaking. But
the rule was held up in the early days of the Bush Administration
with Andrew Card’s regulatory moratorium, and then it was put
into what we could only consider some sort of a regulatory limbo.
Now, over a year later, it has never gone forward. So you still have
people swimming in waters that are at times contaminated by sew-
age, and there is no effort to prevent the contamination. Equally
offensively, absent this new rulemaking, there is no public notice—
you do not find out when your local river is being contaminated by
sewage, so you cannot even make the informed decision that maybe
I do not want to go swimming today because there is sewage there.

The concern that we have is not just what is happening, but the
kind of approaches that have been taken here. In many cases, we
are looking not at a formal rulemaking but efforts that are highly
technical guidance that have no public participation. One example
is the rulemaking on wetlands that I mentioned; another is the
issue when the forest rules came up. Those changes have been ef-
fected through interim guidance that has immediate impact to
change the Forest Service Manual, which as you might imagine is
not a particularly high-profile activity, but it has hugely significant
repercussions.

I mentioned enforcement, and that has been a lot of the focus,
so I will not go into that more. But another approach has been
funding. The refusal to request reauthorization of the Superfund
tax—EPA officials have publicly conceded that this is slowing down
Superfund cleanups, which is a massive problem.

The failure to defend environmental requirements in court is a
huge problem. Recently, the Fish and Wildlife Service went before
a Federal court and said they were willing to forego protection of
500,000 acres of critical habitat in California that is considered es-
sential for endangered species. Similarly, the Interior Department
rolled over for a legal challenge by the International Snowmobile
Manufacturers Association, delaying a very important rule that
would have barred snowmobiles in Yellowstone National Park.

We find ourselves facing a variety of fundamental changes with
no public process and minimal opportunity for public comment.
When we look overall at what is happening, we see big problems
with the way the Office of Management and Budget is managing
these environmental reviews. Taken together, we see this as the
most serious assault ever to America’s landmark environmental
protection programs. If it is allowed to proceed unhindered, we see
it as leaving these bipartisan environmental laws technically un-
changed but dramatically reduced in their credibility and effective-
ness and increasingly irrelevant to what polluters, developers, and
those who would log, drill, and mine on public lands have to do in
the real world. Thank you.

Chairman LIEBERMAN. Thank you very much, Mr. Wetstone, and
thanks to all of you.

Mr. Schaeffer, let me first give you a chance to respond to some
of Mr. Elliott’s comments. In a most targeted way, he said that
your position regarding the New Source Review cases is that EPA
is going to win all the cases without appeals or setbacks, but in
fact, no court has ruled in EPA’s favor on New Source Review en-



50

forcement cases. And then, finally, he said that EPA has in fact
staked out a bold new theory in these cases.

How do you respond?

Mr. SCHAEFFER. Mr. Elliott and I have been on panels before,
and we kind of do a Punch and Judy show on some of these issues.
If T had a copy of the WEPCO decision, I would whack him with
it, because that is a utility case, and we did win it—I think he was
at the Agency in fact when that was argued. That is the case that
we are relying on in bringing the cases we have today; that was
10 years ago and is established law.

We won a slam-dunk decision in Murphy Oil this summer. I am
going to send Mr. Elliott a copy of that. The judge rips the defend-
ant for clearly understanding what the requirements were and
doing everything this particular company could to avoid it.

We won a New Source Review case on BP Oil. That was sum-
mary judgment, so I will share a copy of that as well.

As to not being able to get anything done on New Source Review,
I think you heard in the Administrator’s statement taking credit
for in fact what we have been able to get done in settlements. We
have been able to get one-third of the U.S. refining capacity under
global settlements, addressing New Source Review violations, al-
most doubling—maybe more than doubling—the number of scrub-
bers that these plants put on, putting in new technologies, and ex-
perimenting with new options that make control cheaper.

These settlements are practical, they are flexible, they have got-
ten us 150,000 tons of reductions, and that is something that is in
place and operating today, not something we have to wait for or de-
bate any further.

I think if you ask the companies—and they really are the best
source—about how the process went, they will say that we were
pretty reasonable and they are pleased with the result.

Chairman LIEBERMAN. Do you take a position on the question of
whether the New Source Review program has inefficiencies that
need to be improved?

Mr. SCHAEFFER. Sure. We can improve the program, no question.
We can improve lots of rules at EPA, and there are definitely ways
to make it simpler.

To this argument that, gee, the law is too complicated for pol-
luters to understand, so they should not have to comply—in a cou-
ple of weeks, I am going to have to start doing my taxes. I am old
enough to be itemizing these days, and I know that you all are
working really hard on simplifying the Tax Code, but it still gives
me a headache to do my return. And I guess my question should
be—am I supposed to comply with the tax law or wait for somebody
to change it? Is there somebody I can call about that and maybe
get some help?

Chairman LIEBERMAN. So in other words, the shortcomings of the
program—I will answer that question later—the shortcomings in
the New Source Review program do not justify stopping enforce-
ment of it.

Mr. SCHAEFFER. I do not think so. They have broken the law, and
they need to comply.

Chairman LIEBERMAN. Particularly as you said very compellingly
at the end of your statement, because of all the data that is accu-
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mulating on the real health effects of air pollution—in your state-
ment this morning, you said that “EPA’s efforts to enforce the
Clean Air Act are threatened by a political attack on the enforce-
ment process that I have never seen in 12 years at the Agency. The
energy lobbyists, working closely with their friends in the White
House and the Department of Energy, are working furiously to
weaken the laws we are trying to enforce. Not surprisingly, defend-
ants have slipped away from the negotiating table one by one, and
our momentum toward settling these cases has effectively stopped.”

I said earlier—and this is partially because of my past experience
as Attorney General of Connecticut—how important enforcement of
the law is to encouraging voluntary adherence to the law by a lot
of other people. But let me ask if you want to say any more about
these very strong statements about the energy lobbyists working
“to weaken the laws we are trying to enforce.”

Obviously, there has been a fair amount of discussion about this
in the media, but from your own knowledge, can you give us any
more evidence of that?

Mr. SCHAEFFER. Sure. I am talking about having the defendants
attorneys tell us: “This is being reworked, this law is being re-
worked, and we do not really have to talk to you right now”—and
saying it in a nice way, and sometimes not in such a nice way, and
then getting up and looking for the exit. That is what we have
heard, and if you want to confirm that and talk to some of my staff
and the manager of the Air Enforcement Division, I think they will
tell you the same thing.

Chairman LIEBERMAN. But just to clarify, you said in your testi-
mony that there was never a time when anybody over you said “Do
not go ahead with this enforcement”—or was there?

Mr. SCHAEFFER. No. I cannot say that. I cannot say that the tele-
phone rang and I was told do not do the case.

You heard seven complaints have been filed. We have made a de-
cision that we really could not file additional companies in the util-
ities sector with the confusion over where the government stood
right now, and nobody has argued with that decision; it seems kind
of sensible.

The new complaints the Administrator mentioned that were filed
are complaints that were filed when the settlement was reached.
Those were the refinery settlements. And you file a complaint when
the deal closes. But these were not new complaints. We have not
filed any since the new administration took office on utility plants
for NSR violations.

Chairman LIEBERMAN. We have talked a lot about air quality,
New Source Review particularly, and yet the cutbacks in staff that
you have testified to, I presume, affect other environmental pro-
grams and their enforcement. What other environmental programs
were staff responsible for enforcing who are no longer there or
whose positions are no longer filled?

Mr. SCHAEFFER. A good example is in the wetlands program.
About 2 years ago, we had our senior technical staffperson—and we
only had one—leave and take a new position. We have not really
been able to replace that person.

I think we are desperately short in clean air cases. Just to give
you an idea of the magnitude, when we brought these lawsuits—
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Mr. Elliott and his friends were not idle; they are basically requir-
ing the Agency to dump thousands and thousands of documents in
discovery. I know they do not like this long, protracted process, but
they are pretty good at it.

Chairman LIEBERMAN. You mean Mr. Elliott in his capacity as
an attorney.

Mr. SCHAEFFER. Right. I will not pin that on Mr. Elliott particu-
larly.

Mr. ELLIOTT. Yes; I do not represent any of the defendants in the
New Source Review litigation.

Mr. SCHAEFFER. Right.

Other counsel have basically asked us—required us—to dump
thousands of documents. So we have not been able to pursue cases,
because we are trying to dig out from under those discovery re-
quests, and as our staff have shrunk, and we have not been able
to replace people, it has gotten harder and harder to have any for-
ward momentum.

Chairman LIEBERMAN. My time is up on this round. Thank you,
Mr. Schaeffer. Senator Thompson.

Senator THOMPSON. Thank you.

First of all, with regard to this hand-wringing about what Gov-
ernor Whitman said a little bit earlier, it should not be a shock to
anyone that these people involved in this litigation are not going
to have their decisions made as to whether to go forward based on
the opinions of the head of EPA or anybody else. They are making
their decisions as to whether or not to settle based on a lot of
things, including whether they can afford to fight the Federal Gov-
ernment, including what they think their chances of prevailing are.
And Christie Whitman made the mistake of telling the simple
truth, which we so often call for up here, and saying that she can
understand why nobody would settle a case while this TVA case
was pending. And you have a list of professors and a lot of lawyers
better than I with very split ideas as to how that is going to turn
out.

But in talking to her office, she wanted to verify that she cer-
tainly does support clean air, the Clean Air Act, and has said so
time and again, and does support enforcement moving forward. But
she is not an attorney, and her comments on TVA clearly were an
example of the variables and hurdles facing settlements and there-
fore how difficult it is to predict gains from settlements.

Mr. Elliott, I guess you are to be complimented, because you are
supposed to be able to deal with all the issues that these three gen-
tlemen raise here in bashing the administration. I guess I might
have been more critical in some areas myself if some of this did not
seem so over the top and unfair, quite frankly.

So I guess what I ought to do in this first round is just allow you
to respond to any and all that you have heard so far.

Mr. ELLIOTT. First of all, may I ask to have my prepared state-
ment made part of the record?

Chairman LIEBERMAN. It will be. Prepared statements of all the
witnesses will be included in the record.

Mr. ELLIOTT. I am well aware of the WEPCO decision. I was EPA
General Counsel when that decision was rendered.

Senator THOMPSON. Was that a total victory for the government?
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Mr. ELLIOTT. No. The analogy to tax law is an interesting one,
because tax law is complex, but at least it is relatively clear.

The problem with the WEPCO decision is that it is one of these
court decisions that says there are six factors. The analogy is if you
had to take a deduction based on the IRS weighing whether or not
this was a necessary expenditure and whether or not you made it
in good faith, and you had a multiplicity of these really squishy
tests. After WEPCO came down, in the 1990 amendments, both
Houses of Congress passed legislation that we should “fix” the
WEPCO problem.

What is now being portrayed as this fundamental premise, the
Clean Air Act, is in my view nothing of the sort. Major modification
language was added in the 1977 technical amendments, and that
is what the controversy is about. This is a program that has just
grown, and I do not think it is a fundamental part of the Act.

To the extent there was a fundamental compromise in 1970, it
was a judgment to treat new plants and old plants differently. I
think that is a fundamentally misguided policy. Increasingly, we
are going to have to treat plants equally. The real question is
whether the way to change the law is by legislation or by enforce-
ment cases.

Senator THOMPSON. When did that policy come about?

Mr. ELLIOTT. That was in the 1970 Clean Air Act, in the statute.
But what has been controversial is that in 1977, in these technical
amendments, the concept of modification was introduced as a gloss
on what it meant to be a new plant. The whole problem has been
trying to figure out if you do something to a plant, does that trigger
the notion that it has become a new plant.

With regard to my friend Tom McGarity’s point that not a single
new rule has come out under Bush Administration that was not in
the works under the Clinton Administration has been promulgated,
that may be true, but it is certainly misleading.

The average period of time from the start action on a new rule
to the time it actually comes out is in the range of 24 to 36 months.
So there is a tremendous continuity between the Clinton Adminis-
tration and the Bush Administration. It is still early, as you said,
but it is very rare that you would have a final rule out 13 months
into an administration that had not been worked on or started in
the previous administration.

With regard to the notion that OIRA is getting in at the front
end, I am glad to hear it. I wrote an article in 1992 saying that
one of the things that was wrong with the OMB process was they
came in at the 11th hour with a lot of good ideas that we could
have gotten the benefit of if we had heard of them earlier.

Senator THOMPSON. I thought that was an interesting point, too.
The very idea that OIRA, which is set up to review regulations, the
very idea that they review these regulations, how dare they.

Senator Carl Levin and I had a bill a couple of years ago on reg-
ulatory reform, and it was clear that a lot of these regulations were
simply not getting the job done, that these things could be done
cheaper in many cases, sometimes they were counterproductive; by
not having sufficient review and thinking things through and get-
ting sufficient input and being afraid to make any changes when
necessary because of the vast interest groups that would come in—
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we got things like the asbestos situation and the seatbelt situation,
where our regulatory process was killing people.

So in a bipartisan way, we tried to address that. We were not
able to get that done, but that is what the OIRA thing is all about
and trying to bring a little bit of common sense to some of these
regulations.

I have the solution to the Smoky Mountain problem. We can just
keep people from going in there and shut down the plants around
the area. It is no trick to totally solve some of these environmental
problems if you consider absolutely no other considerations. It
lends itself easily to a litany of weakening this and rolling back
that and so on if you do not consider all of the complex consider-
ations that go into any of these decisions, and the defenders will
always be on the other end.

I have been very critical in some of these clean air areas, but I
must say that some of the renditions and orchestrated movement
here that, after 1 year of this administration, have been held up
for the most part from even getting a team together—this business
of Ghengis Kahn riding across the plain, swinging his sword at all
decency and everything good about America, is just a little bit dif-
ficult.

Mr. ELLIOTT. Could I respond very briefly to that?

Senator THOMPSON. Yes.

Mr. ELLIOTT. I think this hand-wringing about OMB tends really
only to occur in Republican administrations. As I have talked about
in my statement, we have had a continuity of OMB performing this
role over the last five administrations. 1 think they are doing it
very well and increasing public transparency.

What is really new about OMB in this administration has been
the notion of prompting agencies to make regulations tougher in
certain areas, which never happened before. I used to kid the guys
at OMB when they were reviewing our rules—when are you guys
going to ask for one to be made tougher? Well, that has actually
begun to happen in this administration. That is what is unprece-
dented. But for some reason, OMB in Democratic administrations
is not criticized; it is mostly the same staff people over there. These
are career staffers.

Senator THOMPSON. They are criticized for what is looming out
there, some indications that indicate wrong directions of what
might happen.

Mr. ELLIOTT. Yes. Actually, the overwhelming trend, with all due
respect, that I see is tremendous continuity between the Clinton-
Gore Administration and the new Bush Administration. There are
some changes at the margins, but I think they are well within the
sensible center of good policy.

Senator THOMPSON. There is a lot of improvement we can make
to all of these areas if we can avoid exacerbating these issues so
much.

Mr. ELLIOTT. We have talked about NSR, for example. One thing
that the Clinton-Gore Administration advocated was less adver-
sarial approaches and more reliance on trading systems and the
stakeholder process. That was called “reforming government.”

Now, when the Bush Administration is doing those policies, it is
called “rollbacks.”
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Senator THOMPSON. It is called “reinventing government.”

Mr. ELLIOTT. It seems to me to be a double standard. There is
an awful lot of continuity here.

Senator THOMPSON. Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Senator Thompson.

Needless to say, I have a different point of view, because I do be-
lieve that there have been real changes in direction and cutbacks
in enforcement as Mr. Schaeffer testified from within. And we can
see here in Congress, and it is pretty clear in the media, that there
has been disproportionate weight given to so-called regulated in-
dustries, those who emit pollutants. And that is going to have an
effect, if it is allowed to go on, on the quality of our environment
and our health, in fact.

Professor McGarity, Mr. Elliott criticized your statement that
there have been no new environmental initiatives under the Bush
Administration. Correct me if I am wrong, but I heard you to be
more specifically referring to new rules; is that correct?

Mr. McGarity. That is correct.

Chairman LIEBERMAN. So, obviously, the administration says by
its title, they have a “Clear Skies” initiative. I have indicated today
that I do not think it puts us in a better place than the current
Clean Air Act does, but nonetheless, it is an initiative.

But you are talking about an environmental rule initiative.

Mr. MCcGARITY. I am talking about something that will result in,
after the notice and comment process, a final rule that people will
have to comply with.

Chairman LIEBERMAN. Yes. Let me get into this OIRA discus-
sion. I was very concerned about Mr. Graham, when his nomina-
tion was made to oversee this program, and after a lot of concern
and thought, I decided to vote against him. And I have been trou-
bled by some of the things that have happened since he has been
in there, and you testified to this.

You had an interesting piece of testimony where you talked not
just about the way in which OMB is getting involved more in the
early stages of the regulatory process, which then creates a kind
of substantive input into what the agencies are deciding, but you
talked about them providing instructions to EPA regarding tar-
geting research that is being done. The handy example, obviously,
is the American Medical Association Journal report yesterday on
the higher incidence of lung cancer as a result of dirty air.

Would the changes as you understand them that are occurring
now through OIRA allow EPA to consider the changing nature of
inforrr}?ation that we have about health effects, such as that in the
report?

Mr. McGARITY. What troubles me most about the recent guide-
lines or information guidance that OIRA has provided to the agen-
cies—and it was pursuant to an appropriations rider to the fiscal
2001 appropriations bill—the requirement that the agencies allow
affected entities to come in and attack these studies as they are
performed is very troubling to me, before the Agency really moves
with them.

The study that was just published in the Journal of the American
Medical Association under these procedures is not a perfect study.
No epidemiological study is perfect. There will be potential con-
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four&ding factors. There will be criticisms that can be made of the
study.

What this new OIRA process allows is for all these criticisms, for
people to come in with their experts that they sometimes have
paid, sometimes have had on the payroll for a long time, and basi-
cally tear these things apart. You find all sorts of blunderbuss at-
tacks on these studies. This is a little bit troubling to me, because
I am engaged in research right now and have been for the last 3
years on the tobacco industry and the environmental tobacco smoke
issue, and that is exactly their strategy and has been for years and
years, and you can just see it happening now—we are going to
come in, we are going to hire these scientists; if they disagree with
us, we fire them, and we go forward with these huge blunderbuss
attacks on scientific studies, and I don’t think we get anything
done.

I have used the word—and I have borrowed it from my good
friend, Don Elliott—“ossification” in publications that I have writ-
ten, and I think that is a very real risk here.

Chairman LIEBERMAN. Mr. Wetstone, let me invite you into the
discussion of OMB’s use of cost-benefit analysis which you referred
to in your testimony. Could you be more specific about the concerns
that you have here, particularly in the context of protection of
health and the environment?

Mr. WETSTONE. Absolutely. What we see happening now is in
fact very different from what we have seen in past administrations.
The head of OIRA now has a history of supporting certain very con-
troversial analytical assumptions, and what you get out of a cost-
benefit analysis, of course, depends on the assumptions that go into
it.

One of those assumptions, for example, is that when you are
looking at the impact of a rulemaking that would save lives, you
do not evaluate the number of lives as you used to, but instead you
look at the age of the individuals who will suffer, and if someone
is elderly, their life is considered less valuable, because the metric
you use is a measurement of life-years. There is even a quality ele-
ment, where there is also an implication that the quality of life is
somewhat lower for someone who is more elderly, and therefore,
that has a lower value, too.

These are the kinds of judgments that we see as inappropriate.
And not only is it the nature of the assumptions, it is the trend
toward monetizing everything from clear air in the Smokies to pro-
tecting a threatened species to a child being able to breathe freely
versus having asthma. How much is that worth? Although there is
a rhetorical bow to the reality that you cannot quantify everything,
John Graham who heads this office has put in place a system
where, if he gets a rulemaking and does not see enough efforts to
monetize particularly the benefits side of the equation, it is sent
back to the Agency with what they call a “return letter” for more
analysis.

There have been 17 rules sent back so far to the agencies. There
is yet to be one sent back because it was not adequately protective.
They have covered things like the transport of hazardous mate-
rials, EPA’s proposed rule for reducing emissions from off-road ve-
hicles like snowmobiles, and so far, what these measures have done
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is to basically derail rulemakings. We have not seen what comes
out of it, but certainly, it seems highly unlikely that we will see
stronger rules emerge from this process.

And finally, I think it is worth coming back for a moment to the
regulatory reform debate of past years, which I know both yourself
and Senator Thompson were very much involved in. I think that
if you look together at what you have when you mix these analyt-
ical assumptions and the return letter, which applies even if the
directive in the statute is simply to protect health or use the best
available technology—and that is supposed to be the calculus that
Congress set—under the approach being used now at OIRA, those
rules can be returned by virtue of inadequacies in cost-benefit anal-
ysis. This is in essence what we and the environmental community,
as well as many here in the U.S. Senate, fought as a super-man-
date in the original regulatory reform proposal, the Dole proposal.
I would submit that this is quite different, Senator Thompson, from
your draft with Senator Levin.

I think what we are looking at is effectively an administrative
super-mandate here that overrides the congressional directions,
and I see that as also an issue with the OMB prompt letters. You
have, instead of Congress telling the agencies what they should be
doing and how to move forward in protecting health, basically, a
political official interjecting political considerations and making rel-
atively offhanded suggestions to agencies about what they should
be doing, some of which can be enforced from the standpoint of
whether the Agency can succeed in a rulemaking to protect public
health or the environment.

Chairman LIEBERMAN. Just for the record, those letters were
sent by whom?

Mr. WETSTONE. The return letters are sent to the agencies from
1{ (%f}‘m Graham, the head of the Office of Information and Regulatory

airs.

Chairman LIEBERMAN. This is a real concern to me, and we are
going to keep our eyes on it, because it is exactly the kind of con-
cern I had when Mr. Graham’s nomination came before us.

Senator Thompson.

Senator THOMPSON. Well, what this highlights is a basic, funda-
mental disagreement that we have here in Congress, that the
Chairman and I have—Senator Levin of Michigan agrees with
me—as to whether we ought to interject cost-benefit analysis into
this regulatory process. And we continue to disagree. John Graham
believes that it should, after a very distinguished record at Har-
vard and supported by many academicians and others, pointing out
that we have produced a lot of bad rules, we have produced a lot
of inefficient rules, and we should not be afraid to put some of
these rules to the test.

As you know, in our legislation, we said on cost-benefit, it is not
putting a dollar on somebody’s life; intangible considerations are
also relevant—even though juries put dollars on people’s lives
every day—and some people think it is not outrageous in allocating
resources to take into consideration that my mother is in her
eighties, and my grandchild is 5 years old.

So that is a fundamental debate, and to criticize this administra-
tion in that regard—they won the election. They believe in cost-
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benefit analysis. They are considering intangible as well as tan-
gible. At OIRA, if there is anything John Graham believes in, it is
rigorous scientific review and peer review and open comment. EPA
in large part in times past has had a little, closed society, and they
do not want anybody messing with them; they know it all, and they
will put out the regulations, and you just obey them and do not
question them.

What this does is open up the process to peer review and to pub-
lic commentary as these things are being formulated. Certainly I
can see the other side to all of this, and I see your concerns, but
again, to hold this out as some kind of a monumental attempt to
roll back environmental progress—it is actually benefitting.

I do not think that the American people will sustain a system
that continues to in some cases Kkill people. Under the guise of
clean water, we spend money over here where the threat is lower
and ignore over here where the threat is higher, and we have put
out seatbelt regulations that wind up not addressing the problem
with small children. We required the tearing out of asbestos when
we realized that was not a good idea in times past.

So let us just recognize and acknowledge that we have different
views on these issues, and they are both legitimate views, and nei-
ther one of them is an attempt to roll back environmental progress,
but a legitimate dispute as to what is best for not only the environ-
ment but other legitimate concerns. You apparently do not want to
acknowledge it, but I am serious when I say I have a solution to
the Smoky Mountain problem, and the deaths on our highways
problem, if you want to make automobiles like tanks.

We clearly have various considerations to put on the table when
we do all of these things, and it is just not fair to load up on one
side and interpret everything that has to do with an analysis or a
reanalysis of a rule that Clinton left on the table as he was leaving
town,; it is just unfair.

One thing I wanted to ask was under NSR, it has been on the
books for all these years, and I think someone said most of the
modifications—maybe I read this—have been 10 to 20 years ago,
something like that. Is that a fair statement?

Mr. ELLIOTT. Many of them, even prior to this WEPCO decision
that they rely on.

Senator THOMPSON. OK. And as I recall, just parenthetically, the
court there said that this business of proving that you are going
to have greater emissions and therefore you are going to have
greater pollution does not necessarily follow. That is what the EPA
was operating under at that time. The court did not buy that.

Mr. ErLvLioTT. Right. The statute talks about an emissions in-
crease, but EPA over the years has interpreted “increase” so that
if your actual emissions decrease, that is still considered an in-
crease. That is because when you make a physical change to one
of these plants, they compare your actual emissions to your hypo-
thetical potential emissions. So they have really taken a very sim-
ple concept in the law, which Mr. Schaeffer referred to, that your
emissions have to increase, and through this elaborate process of
interpretation, they have interpreted it to mean exactly the oppo-
site.
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Senator THOMPSON. Well, without even getting into the merits of
it, that is what makes for lawsuits. Incidentally, Mr. Schaeffer, I
would not have been overly concerned if somebody had called you
up and said do not proceed with an enforcement action. I have been
an assistant U.S. attorney, and I have been a defense lawyer, and
I have been told by clients in both positions not to move forward
on cases; my boss, a U.S. attorney, for good reasons in terms of evi-
dence, in terms of precedence, in terms of risk of losing, in terms
of the fellow has been punished enough—for whatever reason—and
for clients on the other side.

So I think that the American public surely understands the dif-
ference between policy and enforcement and that those who are
elected to make policy have a right, if they comply with the law,
they have a right to make policy, and we may disagree with it, it
may interfere with what we have been doing for a living for some
years, but if they feel like there is a better way, they have a right
to consider that.

What I understand is that these lawsuits were filed in 1999—is
that nine lawsuits?

Mr. SCHAEFFER. That is right.

Senator THOMPSON. And the noncompliance rate, as I understand
it, is very high—70 to 80 percent, I have read.

Mr. SCHAEFFER. Very high.

Senator THOMPSON. What happened in the decade preceding
1999 in terms of enforcement?

Mr. SCHAEFFER. To respond to your first point—we refer our
cases to the Justice Department. The Department is pretty con-
servative. They assess risk all the time. So it is not unusual for us
to pull back, compromise, even withdraw, when we feel like we
have litigation risks. That is part of the game.

What I am saying is that I have not seen a situation where a
defendant said, “We are getting this law knocked out; we are not
going to settle.” And I want to be clear—I am not talking about a
parade of horribles, something that might happen—I am talking
about something that has already happened to the enforcement
program.

Senator THOMPSON. Do you believe that it is inappropriate for an
administration, any administration, if they view that the policy
that you are enforcing is an unwise policy, that they have got to
wait however many years it might be for you to finish your lawsuit
before they can do anything about that policy?

Mr. SCHAEFFER. I am not suggesting they do not have the right
certainly to change the law. I am saying that what is going on here
is that people now feel, based on the signals they have gotten, that
they do not have to comply until the law is changed.

Senator THOMPSON. Well, you are just talking about the results
of what I just said.

Mr. SCHAEFFER. Right.

Senator THOMPSON. If in fact policymakers have a right to make
policy, and you have litigation going on, as you do all the time,
then they are going to be aware of that, clearly, and have got a
right to be aware of that, and they have a big lawsuit pending in
the 11th Circuit, and they are going to wait around and see what
happens. Is that a shocker?
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Mr. ELLIOTT. Could I just make one——

Mr. SCHAEFFER. It is fair to say, if that is directed to me——

Senator THOMPSON. Mr. Schaeffer, please.

Mr. SCHAEFFER. It is fair to say that I am describing the effects.
I am not saying this is illegal behavior. I am saying the effect of
the administration changing, swapping horses in the middle of the
stream, when we have pending lawsuits against really what
amounts to more than half the industry if you consider the cases
under investigation, is very unusual, and it has killed our settle-
ments, and that is the statement I will make.

Senator THOMPSON. I want you to address that, Mr. Elliott, and
I also want to ask both of you why, after all this time, did you wait
until 1999 to file all these lawsuits?

Mr. Elliott, do you want to address either one of those questions?

Mr. ELLIOTT. It is very important to be clear about the dates. As
Administrator Whitman pointed out, the Clinton-Gore Administra-
tion proposed in 1996 and 1998 that NSR was a broken program,
that it needed major revisions, and the lawsuits to enforce this bro-
ken program were filed in 1999.

So even prior to EPA filing all of these enforcement lawsuits, the
previous administration concluded that this NSR program was con-
fusing and difficult to understand. There has been a norm in gov-
ernment in all my years that when an administration concludes
that a part of a law is unclear, needs to be fixed, needs to be
changed—and this was a conclusion on a bipartisan basis; that is
not new with this administration—that you do not make that your
primary enforcement initiative.

I remember saying to my friends at the agency, this is crazy. We
have a program here which everybody knows is broken, does not
work well, both administrations have proposed to change. It is not
just a matter of enforcing the law. This is what EPA has made its
number one enforcement priority.

Senator THOMPSON. And as I understand it, during all these
years leading up to 1999, you had EPA officials in and around
these plants apparently okaying what they were doing.

Mr. ELLIOTT. Absolutely.

Senator THOMPSON. When I first got into this, my concern was,
and I kept asking my staff to get an analysis of these lawsuits, get
an analysis of where the merits are and where the strengths are
and what the courts are likely to do. And I have never been able
to get one where I could say it is going to go one way or another
and I imagine you did what a lot of government agencies do—you
put in a couple of small ones that you feel like you can settle be-
cause they cannot afford not to, and then you get some big ones
that you can leverage the small ones against, and now you have
a real big one that is not going to be leveraged, apparently. And
my concern has been who is going to win, because a lot is going
to fall on that. And nobody knows the answer to that.

Then I got to thinking about the ramifications of that. What if
the EPA lost that lawsuit, and then, the President came along with
an initiative. And I can understand—I have been a prosecutor, and
I have been a litigator, and I understand that you believe in what
you are doing, and you want to keep on keeping on, and you feel
like you can make the world a better place lawsuit-by-lawsuit.
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But others think that there is another way to do it. I must say
that with a law that has been on the books for 25 years—and most
of these modifications have been done 10, 20 years ago, with a non-
compliance rate of 70 to 80 percent——

Mr. ELLioTT. No. EPA has said the noncompliance rate is uni-
versal, that there is no plant in the utility industry that has oper-
ated that has not violated this law.

Senator THOMPSON. So the Clinton Administration waits until
the last year in office to file nine lawsuits and now, some do not
want a re-analysis of the underlying statutory and regulatory
framework even though that administration itself did it on at least
two different occasions.

Mr. Schaeffer, do you want the last word? That sounded like Bill
O’Reilly; I should not say that.

Mr. SCHAEFFER. I would like to order lunch, actually.

Senator THOMPSON. I would, too. I will make a deal with you—
I will go if you will.

Chairman LIEBERMAN. Yes, we are heading there rapidly.

Mr. SCHAEFFER. These cases did not just come into being out of
some spontaneous generation in 1999. The investigations began be-
fore that. The kind of risk assessment that has to be done for a big
case was done before that, so they began at the investigative stage
several years before.

In the early nineties, under the Bush Administration, under the
President’s father’s administration, we got a major decision in the
WEPCO case. In that case, with due respect to Mr. Elliott, the
court found that electric utility to have tripped New Source Review
requirements and said that it needed to put on controls.

For the next several years, we pursued New Source Review cases
in the wood products industry; we have settled every one. We also
began investigations in refineries, and in the mid-nineties, we
started with power plants.

The notion of EPA lawyers and staff swarming all over these
plants is fanciful. We do not have that many people. And as Mr.
Elliott knows, it is the responsibility of the company under the law
when it is making a modification to come in, let the permitting
Agency know what is going on, and tell the government, “Hey, 1
have this change.”

Now, if you want a bright line drawn, if you have a question and
you want it answered, we have a process for that. It is called get-
ting an applicability determination. You come in and say, “I have
a cl?lange. What is happening here? Is this New Source Review, or
not?”

We did not have a lot of business—we did not get those ques-
tions—because I think the utilities did not want to hear the answer
that we were prepared to give.

And I have got to close by saying that this notion of flip-flopping
around on the law, making up interpretations—the Justice Depart-
ment has settled in its January report, and I am sticking with Mr.
Ashcroft on that issue.

Mr. WETSTONE. Could I make a quick point here?

Chairman LIEBERMAN. Yes.

Mr. WETSTONE. I think it is important to note that this was not
a Clinton Administration proposal, and I would urge a review of
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what was proposed and to perhaps bring Carol Browner in here,
because I think she would say that it was not the signal that she
was sending that this was a program that was not working. And
I do not believe that this administration has ever, unless they did
so today—and I hope they did not, but they might have—said pub-
licly that they do not believe the New Source Review program is
one that either does not work or should not be enforced. So I actu-
ally do not think it is the kind of situation where there has pre-
viously, at least, been any effort to publicly walk away from this,
a core element of the Clean Air Act. But if the message is that the
cop is off the beat, then the speed limit is going to cease to apply,
and people are going to drive however fast they want, not comply
with the Clean Air law. I think that is the concern now.

Chairman LIEBERMAN. All right—only because you are my neigh-
bor, and I like your children.

Mr. ELLiOTT. Thank you so much. My daughter heard you last
Thursday and was very impressed, so I will give her your regards.

Just one factual correction. It is not that there is just one case.
It does not all ride on this 11th Circuit case. The government has
the advantage of bringing its strongest case first, and if we go
down the litigation route, as opposed to amending the law, this
thing will go for 10 years. EPA is going to win some of these cases
where they have a very good record of the sort that Mr. Schaeffer
referred to, and they are going to lose some of the other ones.
There is going to be a conflict in circuits, and it is going to go to
the Supreme Court, and it is probably going to take a couple of Su-
preme Court cases to clarify the law.

So if you really pursue NSR enforcement as the primary way of
dealing with this national policy problem, you are committing your-
self to a long period of uncertainty and litigation. Enacting a cap-
and-trade program is a much better way to solve the problem.

Litigation was brought originally to set up the conditions that
would support legislation, and that was something that people from
NRDC and people from EPA said publicly. It has worked. They
have created enough pressure that we can now do legislation. But
the end-game strategy here should be a cap-and-trade system, not
slugging it out in court cases. And they have only got the 10 big-
gest companies in court now. They would have to bring 500 cases
to be as effective as a cap-and-trade program.

Chairman LIEBERMAN. Of course, I agree with you, and then the
debate is what kind of cap-and-trade program will it be. I will just
say two things, one to my dear friend and Ranking Member. Our
disagreement about cost-benefit analysis is not whether it is appro-
priate to be used. It should be used, and it helps if used properly.
The question is how it is being used and whether it is being used
in some cases to try to quantify what is hard to quantify and also
to protect regulations.

Then, second, since I asked you the question, Mr. Schaeffer about
whether you had received calls telling you not to go ahead and
prosecute, I was really trying to pick up and clarify that although
you and I both think, I take it from your testimony, that the regu-
lated industries have disproportionate influence on the formulation
of the administration’s environmental policy, and environmentalists
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and others are not listened to as much, that you have never been
told by anyone in the administration not to pursue an enforcement.

So of course, the administration has a right to change policies.
My argument is with the way in which they are changing those
policies and the message that that sends out to anybody out there
who is covered by these environmental protection laws: Maybe they
do not have to comply or maybe the cop is not going to be quite
as aggressive on the beat, so they do not have to go ahead with the
settlement agreement. That is a concern that we have, and we will
continue to explore that.

I am going to leave the hearing record open for 2 weeks so we
can submit additional questions to the witnesses. You may make
additional statements if you wish.

This has been a lively debate which has been joined. It is an im-
portant debate. At the end of it, I must say that I am unreassured
about my concerns about the direction of the administration’s envi-
ronmental policy. We will go forward to the next hearing next
week.

Thank you very much. The hearing is adjourned.

[Whereupon, at 1:06 p.m., the Committee was adjourned.]
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The Committee met, pursuant to notice, at 9:43 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman and Thompson

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. The hearing will come to order.

I apologize to my colleague and the witnesses for the lateness of
the start. What is normally a 25-minute trip became a 45-minute
trip today. That is the impact of rain on Washington streets and
traffic, so I apologize.

I want to welcome everyone to this second hearing being con-
vened by the Senate Governmental Affairs Committee to review
the Bush Administration’s enforcement of environmental and pub-
lic health protections.

In our first hearing last week, we heard from EPA Administrator
Christie Todd Whitman, also from the recently resigned head of
EPA’s civil enforcement, Eric Schaeffer, and from two lawyers,
among others, with significant experience in environmental law—
all of it in an attempt to get what might be called the experts’ view
of the administration’s policies and enforcement strategies. Today,
our purpose is to get a citizen’s-eye view of these same policies.

I want these hearings to be fair, and that is part of why we
began last week with EPA Administrator Whitman and why I, and
I know the Republican Members of the Committee, had hoped to
have another witness at the table on the first panel. But, unfortu-
nately, scheduling made that impossible for this morning, and I re-
gret 1t. I hope we can have another occasion in this series to hear
from the people that we had hoped to have here.

But looking fairly at the administration’s record does not require
checking our own sense of justice and our own values at the door.
To me, safeguarding our air, water, and land is a critical American
value, and consistently enforcing the law is another important
American value. Environmental laws, like any others, are passed
by Congress, signed by the President, and the Executive Branch of
Government has a responsibility to enforce them with the same
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rigor that it enforces any other law. If it does not agree with the
laws as written, of course, it can come to Congress and seek a
change in those laws.

My own assessment a year into the Bush Administration is that
we are seeing some very troubling policies regarding environmental
enforcement, interpretation, and implementation—tendencies that
have real consequences for the air we breathe, the water we drink,
the water we recreate in, and the land we live on.

I want to highlight three of the patterns that I see emerging,
based on last week’s hearing, on a review of the first year of the
Bush Administration, which lead me to conclude that our existing
environmental laws are not being adequately enforced. And here I
am not talking about the debates that are going on, including the
debates on the floor of the Senate right now, about energy and en-
vironmental policy, that is, changes in law that are being sought.
I am talking about the failure to adequately enforce and implement
existing law.

First, there has been highly selective implementation of our envi-
ronmental laws. It appears, if I may put it this way, that when the
administration doesn’t agree with a particular environmental pro-
tection requirement, it finds ways to delay it or take the teeth out
of it. That might be accomplished through changing guidance docu-
ments, postponing decisions or seeking settlement agreements that
weaken existing rules, or using a variety of other administrative
tactics.

In last week’s hearing, there was some evidence of some of those
administrative tools, including the moment when Administrator
Whitman suggested that power plants being sued by the Federal
Government for violating pollution laws might want to hold off on
negotiations rather than working to settle their cases with EPA
while court decisions are pending. Unfortunately, the statement
comes in a context of a larger policy which we heard testified to
last week by Mr. Schaeffer. Through winks and nods and some-
times more explicit signals, the administration seems intent on
separating environmental laws into two piles—one required and
the other optional—and the optional is beginning to cast a large
shadow.

Second, I see the administration sending an inconsistent message
on the authority of States and localities. As a general rule, the ad-
ministration wants to give State and local governments more lati-
tude in determining environmental policy. However, at the same
time, the Federal Government is frustrating States’ efforts to solve
their air pollution problems, as we will hear today from Attorney
General Blumenthal.

In fact, the administration seems to consult more carefully with
industry than with anyone else. Now, it is, of course, appropriate
to consult with industries that are regulated by environmental
laws, but the voice of industry does not tell the whole story. The
views, voices, and values of others must be given equal weight if
our environmental laws are to be fairly enforced.

And, third, the other related pattern I fear we begin to see is
what might be called a lack of truth in advertising. I said at last
week’s hearing that I was troubled by the false promise of innova-
tion and some of the administration’s new environmental pro-
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posals, specifically the vague and inadequate clean air and climate
change blueprints. I am equally troubled by what I see as the ad-
ministration’s inaccurate packaging of its enforcement actions
which tend to put bright green ribbons around packages that don’t
deserve them. I want to give two examples.

A document delivered at last week’s hearing by Administrator
Whitman entitled “The Bush Administration’s Environmental
Record: A Year of Accomplishments” gives the administration’s
view of what it has achieved. The report says, “The Bureau of Land
Management is focused on increasing domestic energy production
of both renewable and non-renewable energy sources through
sound environmental management and maintaining its commit-
ment to protect the resources of the public lands.”

In fact, the Bureau of Land Management has clearly commu-
nicated to its staff that the top priority is to be given to non-renew-
able resources, such as oil, particularly, and gas. And the Bureau
seems willing to open even sensitive public lands to energy explo-
ration. On February 21 of this year, The New York Times reported
that the Bureau of Land Management employees were instructed
that the processing of oil and gas leases for exploration are the first
priority for action by local offices.

The administration’s year of accomplishment report also says
that on May 4 of last year, Secretary Veneman announced that she
would implement the Clinton Administration’s Roadless Area Con-
servation Rule and further reports that a Federal judge enjoined
USDA from implementing the rule. In fact, the administration
failed to defend the rule and then implemented administrative poli-
cies that undercut it.

So what is therefore crucial is that we focus not just on what the
administration says but, in fact, on what it does. That is the pur-
pose of today’s hearing. We are going to hear from some people
from throughout the country who can tell us firsthand what is hap-
pening to the air, land, and water above, around, and beneath
them. We are going to hear, for example, from a former commercial
fisherman who was forced to retire because of pollution in the river
that he worked. He has since become the river keeper of that body
of water. Also from a resident of Arizona, who is fighting hard
against hard rock mining on Federal land because he believes it
will do irreparable harm to the environment in his community.

We will hear from others as well, including a great State Attor-
ney General from a great State, with, I might add, truly great
men’s and women’s college basketball teams.

Did you find that last statement provocative, Senator Thompson?

Senator THOMPSON. The most provocative one had to do with the
women’s basketball.

Chairman LIEBERMAN. Since the last hearing, Senator Thomp-
son, as we know, has announced that he is not going to run for re-
election. There will be occasions, I am sure, to speak at more
length, but let me just say, since this is the first time to be on the
record, how much I have enjoyed working with him. Fred Thomp-
son is a person of real ability and honor. Occasionally we disagree,
as we might this morning, but it has never become personal. So I
am going to truly miss my Ranking Member, whom I served under
in a previous existence as his Ranking Member.
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Anyway, with that, and a certain amount of good wishes to Ten-
nessee’s basketball teams—but not too much—I call on Senator
Thompson.

OPENING STATEMENT OF SENATOR THOMPSON

Senator THOMPSON. Hopefully we won’t need that much, but I
appreciate the good wishes, and I appreciate your comments, Mr.
Chairman. We have had a good relationship, and I think we have
done some good work here on the Committee. And my losing the
chairmanship has nothing to do with my decision. I think it is in
good hands.

Chairman LIEBERMAN. Thank you.

Senator THOMPSON. And I want to recognize the importance of
the subject that we are dealing with here today, although, as I
have indicated previously, I think it is a little premature to be
doing a policy review on any administration’s efforts in any regard
no further into it than we are. Especially in light of the fact that
they don’t even have the full team together.

But be that as it may, we have had over three decades of envi-
ronmental legislation now, and there is no question that our envi-
ronment is much cleaner than it was 30 years ago. So we have
done some good things, I think, here in the Congress and various
Presidential administrations and Members of both parties.

Last week, I believe we learned the Bush Administration has in
its first year made some meaningful proposals to strengthen our
environment, especially in its Clear Skies agenda. It has also en-
hanced brownfield remediation, proposed to improve drinking
water safety, expedited toxic-release reporting, and proposed the
highest environmental and natural resources spending ever.

We also examined the administration’s policy of carefully review-
ing the flurry of last-minute regulations issued by the prior admin-
istration on its way out the door. This type of review is not at all
unusual but, to the contrary, is routine.

We learned that most of the regulations subjected to review have
been reaffirmed and promulgated as proposed. In my estimation,
our initial review last week demonstrated that the Bush Adminis-
tration has gotten off to a good start, despite the fact that a num-
ber of its nominees to environmental positions have not yet been
confirmed, impairing its ability to assemble its team.

That is not to say that at the margins it is unfair to criticize
some particular decision that they have made. The overall sense,
however, is that this administration falls clearly within the “sen-
sible center,” as Professor Donald Elliott testified last week, the
mainstream of domestic politics on its environmental policy.

So I agree on the need for balance and a sensible approach. It
is easy to look at only one side of the ledger and see either assets
or debits, depending on which side of the ledger you want to exam-
ine. Mr. Chairman, as we have learned through Enron and Global
Crossing, accounting must be done carefully with an eye on the
total picture. Nowhere is the need for a balanced accounting more
important than in the environmental area. That the need for bal-
ance is imperative is especially true today given some of the wit-
nesses we will be hearing from.
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If we look only to one side of the ledger, we can see that human
activity degrades the environment. That has been the case since
man first harnessed fire. As I tried to emphasize last week, if we
look only to the debit side of the ledger, we can see nothing but
trouble. But human activity creates benefits, too, for human soci-
ety. It is not enough to look only at the assets either. We need a
careful balancing of the benefits and the adverse effects of all ac-
tivities. Only in such a way can we develop meaningful environ-
mental policies that will enjoy adequate popular support to be sus-
tainable over the long term which is needed to achieve real gains
in the quality of the environment.

And I really believe that is the case. I do not think that we do
the long-term goals that all of us who have children and grand-
children and want to leave a legacy are interested in, in terms of
clean water and clean air, if we spend an inordinate amount of our
time talking about the negativity of the process, when we know
that there must be a balance. If we spend all of our time trying
to make the proposition that the more stringent the rules, the bet-
ter per se, that ultimately cannot prevail, because, clearly, we could
take all the automobiles off the road and shut down most all of the
factories and make the environment better. So logic tells us and ex-
perience tells us that there must be a balance. But if we spend all
of our time in one area, then the other side is going to want to
spend more and more time on their area and denigrate the efforts
that are being made in the first area. That is not a good way to

0.

If we take the position that any deviation from the prior adminis-
tration’s rules and regulations, or whatever they did going out the
door, after having had 8 years, and that any deviation from that
is a cutting or a slashing or a raping or a pillaging of the environ-
ment and so forth, that is going to cause the other side of the de-
bate, which we must acknowledge is a legitimate side, not an anti-
environmental side but a balancing side, one that oftentimes says
let’s look at cost/benefit analysis and things of that nature, that is
going to cause them to overreact, and we are going to be at each
other’s throats and not coming up with some sensible recommenda-
tions as to how we can serve the legitimate purposes that we must
serve, how we want to reduce emissions, for example.

But the question of how much we can and how soon is a real le-
gitimate policy issue and policy question, and all the horror stories
that we might hear about that we might be exposed to does not
change the fact that ultimately we are a policy body and we have
}:‘o make policy decisions, and it is a balance that we must strive
or.

So I fear that what we are seeing now is a criticism of the ad-
ministration, in large part because of what is feared they might do
based on what someone leaks to a newspaper, winks and nods and
indicators and so forth, rather than hard policy decisions that are
illegal or improper or flat bad policy that we can debate on here.

I see very, very little in terms of real taking issue with flat-out
decisions that have been made. You can’t call Christie Whitman a
wonderful steward of the environment and a great public servant,
on the one hand, and totally denigrate the people that she works
with and for, especially in areas where she had substantial input,
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on the other, it doesn’t look to me like. And as far as her statement
the other day in all these lawsuits that she can understand why
people wouldn’t settle the lawsuits while the re-evaluation of the
policy is going on, she is simply stating the obvious.

I don’t know whether she slipped up and stated the obvious
truth, which is a very dangerous thing to do around here. We de-
mand that our public officials do that, and then when they do, all
hell breaks loose. But, of course, people who are tied up in litiga-
tion are going to look at the fact that the underlying policy which
brought about the litigation is under review, and legitimately so.

So I think she is doing a good job. I think that this administra-
tion, like any other, has different people with different views, but
I think this administration, like the last administration, is trying
to struggle for a balance that will allow us to make progress on
areas that can’t be done overnight.

I have been on my own little crusade for the Smoky Mountains,
trying to do something about the quality of the air situation there.
I have written the President about it. I take a back seat to no one
in these areas. But it makes it difficult for people like me if all of
the criticism comes at one side and does not allow me to make my
case while still recognizing the fact that the plants in that area are
not going to be shut down. We are not going to ban automobiles
from the park tomorrow, but there are some things that we can do.
How much can we do? We have got to make the plants do better.
How much better? How quickly? I think we have got to do some-
thing about the automobiles in the park. How much? How quickly?
Public transportation? Are we willing to take the money that would
go to some of these other programs around here that we think are
absolutely vital and put it into a transportation system for national
parks?

These are policy debates, so let’s keep in mind as we go along
here that this is not a zero sum game, and that what we should
be striving for is a balance: On the one hand, strong enforcement
of current laws for sure, but a recognition that just because the
rules are more doesn’t necessarily mean they are better. And just
because you take a look at something the last administration did
going out the door that is not even in effect yet, is not even legally
the law yet, it does not mean that is necessarily a bad thing.

So I look forward to our witnesses today, Mr. Chairman. Thank
you very much.

Chairman LIEBERMAN. Thank you, Senator Thompson.

We are delighted to have Attorney General Richard Blumenthal
from the State of Connecticut. I am going to make an apology to
him and ask his indulgence if I share with you, Senator Thompson
has heard this story only about 300 times. But after I was elected
to the Senate and Dick Blumenthal succeeded me, there was what
I thought was a testimonial to me at which one of the speakers
said he was quite excited because now Connecticut would have not
only a better Senator but a better Attorney General. [Laughter.]

And we are very happy to have that better Attorney General
here.

Senator THOMPSON. It reminds me of the story about the guy
who switched parties, and the comment was he raised the intellec-
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tual level of both parties. It was a long time ago. It is nobody cur-
rently. [Laughter.]

Chairman LIEBERMAN. Anyway, Attorney General Blumenthal
has been an extraordinarily able, honorable Attorney General who
has been really persistent in enforcing laws and being an advocate
for the people of Connecticut. He has also been a national leader
in a host of different areas.

So we are honored to have you here today. We look forward to
your testimony.

Senator THOMPSON. You can see what that job leads to. [Laugh-
ter.]

Chairman LIEBERMAN. Watch out.

TESTIMONY OF HON. RICHARD BLUMENTHAL,! ATTORNEY
GENERAL, STATE OF CONNECTICUT

Mr. BLUMENTHAL. Well, I am very, very honored to be here, as
I am to be filling the shoes of a truly great Attorney General—at-
tempting to fill the shoes of a truly great Attorney General. For
some reason, I don’t tire of hearing that story that you just told.
But I am honored to be here on this subject particularly, rather
than women’s basketball, which I know is probably more controver-
sial, even in this chamber.

You are absolutely correct, Senator, when you say that environ-
mental enforcement is a critical American value. It is also a matter
of life and death for many people around the country, and particu-
larly in the Northeast. As you know, it has real financial and
human costs. Contaminants such as sulfur dioxide and nitrogen
oxide from Midwestern power plants—just two of the pollutants
that are emitted by those plants—cause 300 deaths and 6,000 asth-
ma attacks in Connecticut alone every year, and the toll nation-
wide is in the range of 10,000 premature deaths every year.

So we are really at a crossroads, as you have put it quite aptly.
We are at a crossroads in enforcement and a place in history where
we simply cannot afford to compromise those basic critical values
th?t are at stake, not just financial but really human and health
values.

We have faced and fought this battle together, States and the
Federal Government, forging a historic partnership over the years.
Under both Republican and Democratic Presidents, there is a
strong and proud tradition of bipartisanship among the States and
with the Federal Government, and we have worked hard as a team
very successfully to approve and enforce laws such as the Clean Air
Act and the Clean Water Act, reclaiming our air and water from
years of disregard and degradation.

The partnership, a very proud partnership, has produced real en-
vironmental progress, and as important as the millions of dollars
that we have recovered in fines or civil penalties, the cleanup that
we have accomplished, are the judicial orders forward-looking in
cutting pollution in our States and across our Nation, and we have
accomplished those victories essentially by sharing resources in
very resource-intensive, costly, time-consuming litigation that are
time-consuming and costly because we are against billion-dollar

1The prepared statement of Mr. Blumenthal appears in the Appendix on page 170.
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corporations that have huge amounts of money to spend because
they have profits gained from disobeying the law.

If I can leave one message with this Committee this morning, it
is the importance, the profound significance of that partnership,
not just in resources but in commitment to enforcing the law. We
are not talking about setting new policy, articulating new goals,
but enforcing the law that is on the books now passed by the U.S.
Congress that deserves to be enforced not only because it saves
lives but is essential to the credibility of our justice system.

And I say very regretfully that this administration is abandoning
that partnership, undermining the values and effective enforce-
ment, and undercutting the States. The present administration has
swept aside Federal enforcement of existing law, picking and choos-
ing, as you put it, Senator, which laws it wishes to enforce depend-
ing on which industries are at the table at the time. But it has also
shut out and shot down the States as partners. In fact, we are no
longer partners. We have neither input nor power. Our seats at the
table have been occupied by energy interests, the Enrons and Ohio
Edisons of the Nation, and now behind closed doors.

So our task going forward is to keep up the battle, as you urged
Administrator Whitman to do in the last hearing, to keep up the
battle so that her advocacy within the administration can be sup-
ported and deserves to be supported because that battle is already
teetering toward defeat in three critical areas. And they are diesel
exhaust regulations, new source review standards, and air condi-
tioner efficiency requirements.

I want to briefly talk about those three areas, but just on the
theory that a picture is worth a thousand words, you have before
you a chart that shows what enforcement can do. Enforcement
works. This chart has been prepared by the office of my colleague,
Eliot Spitzer, New York Attorney General, who has been a stead-
fast leader in fighting for clean air, showing how enforcement of
the existing laws can dramatically and profoundly reduce the levels
of nitrogen oxide, sulfur dioxide, and mercury in our air. Again,
these are graphs based on the administration’s own numbers, the
EPA and Department of Energy statistics, that it produced and
they are, in fact, if anything, conservative estimates showing the
different levels of achievement that can be realized through en-
forcement of existing law.1

Mr. Chairman, on diesel exhaust regulations, we all know now
the lethal effects of particulate matter that come from diesel ex-
haust, the importance of stopping these kinds of emissions, and the
administration itself recognized the importance when it continued
to enforce regulations that were promulgated under the previous
EPA in 2001.

The States joined in supporting those regulations. Indeed, we in-
tervened in the lawsuit that resulted from a challenge by the in-
dustry, and now we have found in the midst of that litigation that
the administration has begun secret negotiations on a number of
key points, issues that are critical to the enforcement and calcula-
tion of what levels of diesel exhaust will be permitted.

1Chart entitled “The Importance of Enforcement: Pollution Reductions Achievable Through
Enforcement of Current Clean Air Act Compared with Clear Skies (Bush) and S. 556 (Jeffords)”
appears in the Appendix on page 480.
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We went to court, sought to be permitted at the table in the
course of these negotiations. The EPA objected and the court sided
with the EPA.

So we are continuing that battle, and we are committed to con-
tinue that battle, hopefully with the administration’s continued
support of those regulations, but we need to know from the admin-
istration whether we will be partners or whether we have been
abandoned in that litigation where we have formally supported the
administration in that litigation. So here is a very specific, concrete
example of the abandonment of that historic partnership.

On new source review standards, we joined with the administra-
tion, again, in a historic partnership, bringing litigation, four sepa-
rate actions against 16 power plants throughout the country, prin-
cipally in the Midwest and the Southeast, because our air is so pol-
luted by these plants that we could shut down our power plants
and eliminate all our cars and our air still would fail to meet the
Federal standards. And that is true generally of the Northeastern
States, which is why, again, on a bipartisan basis we have been
united in support of the administration.

It now has embarked on a review of the Clean Air Act regula-
tions that undermines and undercuts its own position in those law-
suits, indeed its authority in settlement negotiations that are on
the verge of success with two companies—Cinergy and Dominion—
that would historically change the way that they do business envi-
ronmentally; and particularly with Dominion, that result is tragic
because it undermines the credibility of both the Federal Govern-
ment and the States in that litigation.

We will continue that battle. We are committed to continue in
court. We are committed to sue the Federal Government, if nec-
essary, to uphold the Clean Air Act if it eviscerates new source re-
view in the course of its continuing review. But in the meantime,
we have been shut out of the review process. We have been con-
sulted in a very cursory and superficial way. We have met once
with the administrator, but she could not—either because she
didn’t know or didn’t feel at liberty to do so—give us specific infor-
mation about the direction the administration was heading. And
we will continue and keep up that battle, we hope, again, with the
administration on our side.

Finally, on air conditioner efficiency requirements, again, we
have gone to court, this time against the administration because it
has violated the law, the Energy Policy and Conservation Act, in
its modification and weakening of the seasonal energy efficiency
ratio standards that were promulgated first in a way that was ac-
ceptable, and then tremendously diluted by the administration—
first delayed, and then diluted, without consulting, again, the
States or providing proper notice and comment opportunities for
the public.

The litigation there is now pending. It has again involved a num-
ber of Northeastern States, and the very unfortunate lesson that
we are learning is that there is a pattern here. Again and again,
States and environmental organizations are disregarded and dis-
missed, publicly dispatched rather than treated as partners; indus-
try leaders are invited privately to the table as new partners; and
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the net effect is to weaken and eviscerate enforcement of our envi-
ronmental standards.

And I should just say in closing, these are not novel laws. The
Clean Air Act has been on the books, as you well know, for decades
and has been violated blatantly and flagrantly for decades by
power plant operators that have upgraded and expanded without
adopting pollution control technology that is fully available and af-
fordable, as the settlement with Dominion shows. And these levels
of pollution reduction are practical and achievable. They would not
impose undue costs. They are a balanced and sensible approach to
environmental enforcement.

Thank you very much.

Chairman LIEBERMAN. Thank you, General Blumenthal, for a
very thoughtful statement. I appreciate the time you took to come
here and the time you took to prepare the statement.

You have made a case, as I listened to you, that there has been
a measurable change in the involvement of the States in partner-
ship with the Federal Government. And yet, on the other hand,
both last week in our hearing and in other statements, we heard
this administration say that they want to turn more enforcement
over to the States.

I wanted to ask you first to comment on the latter, which is,
have you seen any indication of that? And, of course, we expressed
some concern about budget problems at the State level which are
making it harder for the States to pick up that enforcement.

Mr. BLUMENTHAL. I have seen no evidence that the administra-
tion is constructively delegating authority to the States. It may be
abandoning and abrogating its own enforcement authority. But it
is simply leaving a vacuum that the States are seeking to fill with-
out help in resources from the Federal Government. And the prob-
lem of resources is a very real one at the State level, just as it is
at the Federal level. The EPA budget has been cut, but all the
more reason that the States and Federal Government should con-
tinue their partnership.

The new source review litigation is a classic example of how re-
sources can be pooled and how this relationship can be mutually
supporting and very effective in the courtroom, even in preparation
for litigation, in depositions and document searches and review.
And so resources are a real challenge, and all the more reason that
the partnership is a necessary part of enforcement, and I think was
envisioned by Congress to be so.

Chairman LIEBERMAN. How, ideally, would we divide responsibil-
ities in the partnership? I know that is a big question, but I will
proceed. Are there certain areas where the Federal Government is
better suited to handle enforcement than the States, for instance?

Mr. BLUMENTHAL. I think that the Federal Government ought to
be responsible for setting standards and assuring uniformity in
those standards nationwide, as it has done on new source review,
on the diesel exhaust regulations, on the SEER regulations, be-
cause there is an interest on all sides in uniformity and assurance
that there won’t be piecemeal enforcement of either those regula-
tions or the States’ regulations. But I think the States have a very
legitimate role in enforcing and participating in those cases, even
where national regulations and laws are involved, and there ought
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to be room for State initiative. The States ought to be permitted
in some areas to set a higher bar or standard where they have a
particular interest, for example, in Long Island Sound or in other
critical bodies of water. And I think that there are ways to tailor
those regulations to fit those local needs without obstructing the
national standards.

Chairman LIEBERMAN. Well, that is a good answer. Let me just
ask you about one or two of the specifics you mentioned.

On the diesel emission standards, I remember when the adminis-
tration—I guess it was Administrator Whitman who said that she
would stick by the position. That was last year, and I think she
said she gave it a green light. I and others praised her for it. But
now, obviously, you are concerned about what is happening in the
lawsuits that are going on.

Let me ask you to try to describe what interests and rights of
the people you represent in Connecticut are compromised by the
extent to which you have not been allowed to be at the table in the
discussions that are going on regarding the diesel emission stand-
ards. In other words, why does it matter?

Mr. BLUMENTHAL. Well, it matters in a number of ways, Senator,
and that is obviously a very good and pertinent question to the rea-
sons that we became involved in the first place in support of the
Federal Government. A number of States—Delaware, Pennsyl-
vania, New York, Rhode Island, Maryland—and a number of envi-
ronmental organizations intervened in that lawsuit, National Petro-
chemical and Refiners Association v. EPA, because we wanted to
jointly be involved in supporting those Federal standards. And the
standards themselves are critical to reducing the particulate mat-
ter that is so lethal to our citizens, and citizens of those other
States. It is more than just an abstract or conceptual problem. It
is literally a matter of life and death.

So we have a real stake in this fight, and we have a stake in the
standard that is applied to those emissions. Right now we under-
stand—we don’t know because we are not at the table—but we un-
derstand that the discussions are about the Federal Test Procedure
standard versus the NTE standard. The Federal Test Procedure
standard we think is lacking in a number of key areas when it is
applied to vehicles that are actually on the road.

So we think that we have a real stake in the outcome of those
discussions, and that is the reason that we asked the court to inter-
vene. It declined to do so. And we were particularly astonished that
the EPA opposed our motion to be at the table because it affected
the arguments that would be made in court by all the parties, in-
cluding the intervening parties, the States. So it very directly af-
fects the health of our citizens and the credibility of our position
in court as to whether we are actually there talking about these
very important issues.

Chairman LIEBERMAN. What was the stated reason why EPA op-
posed your attempt to intervene?

Mr. BLUMENTHAL. Well, they didn’t oppose our petition to inter-
vene. They supported intervention. But they opposed—they filed
objections to our motion to the court to be involved in the discus-
sions because they said they ought to have discretion to conduct
these negotiations. It was a vague and very unsatisfactory answer.
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Chairman LIEBERMAN. Whereas I presume what you are saying
is you do not feel that the interests—in this case, the public health
interests—of the people of Connecticut would necessarily be ade-
quately protected by the national action, that there are some spe-
cial circumstances that you feel ought to be represented and argued
at the table?

Mr. BLUMENTHAL. Each of those States, whether Pennsylvania or
Delaware, New Hampshire, Rhode Island, Maryland—and the oth-
ers that are involved in these other litigations have a unique per-
spective, a particular history of environmental involvement, a par-
ticular set of impacts that they can bring to the courtroom as well
as to the negotiating table, and a set of interests and values to pro-
tect. And so they have committed their resources and their State
governments to this cause, and I think have been welcomed in that
respect by the Federal Government, until now, because until now
the Federal Government welcomed us as a partner.

Chairman LIEBERMAN. Thanks. My time is up. Senator Thomp-
son.

Senator THOMPSON. Thank you, Mr. Chairman. Thank you, Gen-
eral Blumenthal.

Let’s go through some of these things in a little bit more detail.
I want to make sure I understand this correctly.

On the diesel engine, diesel fuel emissions issue, as you pointed
out, I think in February, the administrator quickly affirmed the
midnight rule that Clinton left them, and the rule proceeded on
schedule, and there was no delay in the effective date. And the Ad-
ministrator at that point apparently was bragging—I don’t mean
that in a negative sense, but showing her support and pointing out
that it will reduce air emissions from large trucks and buses and
sulfur levels in diesel fuel and have a significant effect on health,
the same things you were pointing out, save as many as 8,300 lives
a year, prevent up to 360,000 asthma attacks. It sounds like they
were touting that pretty vigorously.

And now the lawsuits challenging this, as I understand it, are in
court, and they have been—what?—postponed for a while, while
settlement discussions are going on.

Mr. BLUMENTHAL. I don’t think they have been postponed, Sen-
ator. In fact, one of the key motions was argued just a week or so
ago, in late February.

Senator THOMPSON. So the cases are ongoing, but——

Mr. BLUMENTHAL. Very much ongoing.

Senator THOMPSON [continuing]. Your understanding is that set-
tlement negotiations are going on.

Mr. BLUMENTHAL. On some of the key issues that relate to en-
forcement.

Senator THOMPSON. Well, do you know what the settlement nego-
tiations are covering?

Mr. BLUMENTHAL. In direct answer, we think we know, but we
don’t have direct knowledge, to be very candid, because we are not
in the room. We are not at the table. We can go only by secondhand
information, which is one of the problems that I am bringing to
your attention.

Senator THOMPSON. They wouldn’t be very secret if you knew
what was going on, really, would they?
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Mr. BLUMENTHAL. Well, we couldn’t say if they were secret——

Senator THOMPSON. They wouldn’t be secret——

Mr. BLUMENTHAL [continuing]. But there are a lot of secrets in
this world, particularly in, I should say, the courtroom and maybe
in Washington that are better known than others.

Senator THOMPSON. My understanding was that after oral argu-
ments the other day, EPA met with State and environmental
groups. Were you a part of that meeting?

Mr. BLUMENTHAL. I wasn’t there, but I know about it.

Senator THOMPSON. OK. Do you know what went on at that
meeting?

Mr. BLUMENTHAL. I know generally what went on, Senator.

Senator THOMPSON. What is your understanding the purpose of
the meeting was and what happened there at that meeting?

Mr. BLUMENTHAL. There was a general exchange of information,
but I don’t think there was the level of involvement that we would
expect of a partner dealing with another partner.

Senator THOMPSON. Is there any particular reason why you were
not there? I mean, I assume it would be attorneys general.

Mr. BLUMENTHAL. We had representatives there. There is no par-
ticular reason why I personally wasn’t there
Senator THOMPSON. Someone from Connecticut, your state——

Mr. BLUMENTHAL [continuing]. Other than scheduling.

Senator THOMPSON [continuing]. Was there? And you weren’t sat-
isfied with the level of what they were doing, but, again, what were
they doing?

Mr. BLUMENTHAL. The issue, Senator, if I may respond, is larger
than one meeting.

Senator THOMPSON. Well, but I am asking you about a particular
meeting, and then you can talk about the larger picture. My under-
standing was that after the oral arguments, you had a meeting.
The complaint has been that there have been secret discussions
with industry to weaken the diesel fuel rule. The EPA has said no,
there are no discussions like that going on, and they had a meeting
and brought some of you folks in and environmental groups in after
oral argument to explain to you what was going on. And you are
getting secondhand information as to what went on, and maybe
they didn’t tell you as much as you would like to know, or maybe
they didn’t tell you what you wanted to hear. But that was the pur-
pose of the meeting, wasn’t it?

Mr. BLUMENTHAL. Well, let me respond this way: The meeting
was to provide us with information about negotiations that were
ongoing without our participation. The litigation is ongoing with
our participation. Rather than having a briefing session or an ex-
change of information, we think we ought to be at the table, in the
room, participating in the negotiations. And I can say for myself
that I was not happy with the extent of the information that was
communicated or with the position that the Federal Government is
taking in potential compromises that will vitally affect the citizens
of my State and perhaps others who have intervened in this action.

Senator THOMPSON. What do you fear that they are going to com-
promise?

Mr. BLUMENTHAL. As I mentioned earlier, on

Senator THOMPSON. The standards themselves or——
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Mr. BLUMENTHAL. On the measure that is used to calculate the
emissions. The two testing methods for calculating those emissions,
as you know, Senator, are the FTP, the Federal Test Procedure
standard, and then there is what we consider to be a preferable
one, the NTE standard, which tests a broader range of normal driv-
ing conditions. And these issues are enormously complex, and I
have to confess I may not be as fully conversant with them as you
or other people in the room or the litigators on my staff who rep-
resent the State of Connecticut, but I think they are absolutely
critical and they can be put very starkly and simply in terms of en-
forcement that the FTP procedure is lacking in a number of key re-
spects.

Senator THOMPSON. Well, it does look like that you and the EPA
are together, though, on what is going on. I think that somewhere
along the line they have been able to impart to you what is hap-
pening, that it is not about the standards themselves they are ne-
gotiating. A lot of the discussion, I think, has been that they are
secretly going to lessen standards or something, but I think you
correctly point out it is not about the standards themselves, but
EPA has said publicly—and I assume informed you—that they are
apparently discussing the testing methods. As you point out, there
are a couple of different methods, and you are concerned that they
are going to agree to use one when, in fact, they should be using
another.

Mr. BLUMENTHAL. And I don’t mean to sort of engage in a se-
mantical debate, but obviously there is a point at which different
standards have enormously and profoundly significant effects in
terms of enforcement. The levels of particulate matter that are per-
mitted depends on which of these standards and testing procedures
is used, and I would come back to the statement you made earlier,
Senator, which is that the administration, I think, deservedly tout-
ed its adherence to these regulations. We ought to be together, not
just in a private meeting after the negotiating session, but in the
room when these key points—and this testing issue is only one of
them—are discussed and debated and possibly resolved.

Senator THOMPSON. Well, I can understand your desire to want
to be involved in all the details of it, and my time is up. But I
wanted to go down these issues because I think it is important to
compare the broad statements that we hear sometimes that the ad-
ministration is rolling back all the regulations, they are aban-
doning enforcement, and States are no longer a part. And then
when you get down to it, you are finding out—that they are not en-
gaged in secret negotiations to undercut the rules and everything.
When you get right down to it, what you find out is that they are
doing like they do in most cases, and that is, somewhere along the
line they engage in negotiations with the party on the other side,
and it has to do with something that I am sure is important, as
you point out, like a lot of things are important, has to do with the
testing methods by which these automobiles go through in order to
see how they live up to the standards, not the standards them-
selves.

So, frankly, I think the broader statements, accusatory state-
ments sometimes I think are not supported, frankly, when you get
into the details of some of these issues that you are talking about.



79

That doesn’t mean to denigrate the fact that they are important to
you and all of that, but I wish we could spend more time on the
details of some of these things that we are concerned about and un-
derstand there are two sides to every lawsuit, and different people
looking at things different ways create lawsuits, and not so much
time on these broad accusatory statements.

Thank you very much.

Chairman LIEBERMAN. Thanks, Senator Thompson.

I must say, just to add a word, having been here a while now,
that in the 1990 consideration of amendments to the Clean Air Act,
there was a lot of time spent, and argument and discussion ulti-
mately before we passed it, arriving at the standards for emissions,
including diesel. It was important stuff, I see your intervening in
the lawsuit as continuing exactly that battle. It does relate, from
our perspective anyway, to public health, according to the statistics
you have indicated.

I wanted to ask one more question, just because it is a different
kind of case. Can you talk about the energy efficiency ratio for air
conditioning and why the State of Connecticut and the other states
that you are allied with here support a higher level of efficiency
than the administration seeks? What is the status of that par-
ticular battle?

Mr. BLUMENTHAL. In that battle, Senator—and both you and
Senator Thompson are absolutely right, the devil here is in the de-
tails. And the details are enormously important, and I have sought
in my written testimony to focus on some of those details. And with
the Seasonal Energy Efficiency Ratio, the details are enormously
important. Going from SEER 13, which was the original formula-
tion, to SEER 12, in effect, eliminates one-third of the improve-
ments in that ratio. There is no question that SEER 12 is a 20 per-
cent improvement; SEER 13 is a 30 percent improvement. But the
consequences for Connecticut and indeed for the Nation are less en-
ergy savings, more pollution, and higher costs for consumers. And
those are measurable. Indeed, the regulations issued initially set
forth specific numbers that are based on incontrovertible data from
EPA and the Department of Energy as to the number of plants,
four coal-burning plants that wouldn’t have to be built, other gas-
burning plants that would not have to be constructed to meet the
energy needs that will be saved by those air conditioning stand-
ards—a highly technical area where the details are, again, a mat-
ter of life and death, as well as huge financial costs, in Connecticut,
in the Northeast, and around the country.

One of the most telling statistics relates to the amounts of sav-
ings that could be realized, for example, in a State like Ohio in the
Midwest, which has a great many of these coal-burning plants and
cogld save lives and money through implementation of these stand-
ards.

So I think the delay, first delay and then the weakening of these
standards not only contravenes the law, but also good public policy,
and right now there is a motion for summary judgment in that case
that will be argued on March 28. The case is pending in the South-
ern District of New York. We hope we will prevail on behalf of not
only Connecticut but New York, New Jersey, Vermont, Maryland,
Nevada, Maine, and, again, joined by a number of environmental
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advocacy organizations that no doubt you have heard from in the
course of these hearings.

But the real problem is that we would have been supporters, and
we were partners in this process up to the point that there was
delay and then weakening of the standards, and so there is a real
stake on our part in continuing this battle.

Chairman LIEBERMAN. Thanks very much, and as a citizen of
your State I urge you on.

Would I be correct to say—I am not familiar with the particular
attorneys general—that not all of them are Democrats who are in-
volved in this lawsuit?

Mr. BLUMENTHAL. In all of these lawsuits, there is truly a bipar-
tisan effort, and this cause is a bipartisan one that has involved
Republicans and Democrats, attorneys general and governors, for
that matter, at the State level.

I think that the States have a stake in these issues that we see,
feel, hear, breathe every day. And it is not an abstract or novel
issue for us, and we see ourselves as very simply enforcing good
law, very good law that this Congress has passed over the years.

Senator THOMPSON. Could I ask a couple of questions?

Chairman LIEBERMAN. Yes.

Senator THOMPSON. On this particular issue, you mentioned the
SEER, as I understand it, Seasonal Energy Efficiency Ratios, that
air conditioners and heat pumps are measured by, their energy effi-
ciency. Just to make sure I understand, in 1992, the energy effi-
ciency standard for air conditioners and heat pumps was at 10.
And in October 2000, the Clinton Administration proposed a rule
for SEER air conditioners for 12 and SEER for heat pumps to 13.

When the final rule came—they had comments and discussions,
and so when the final rule came about, the SEERs for both were
raised to 13. They had originally proposed 12 for air conditioning,
but that wound up in the final rule as 13.

Upon completion—this is another one of the rules in controversy.
You have a procedural issue here that you claim the prior adminis-
tration’s publication was a final rule and it can’t be changed, and
this administration says the rule was suspended well before the
final rule came into effect and so forth. That is the procedural
issue, as I understand it.

But the DOE issued a supplemental proposed rule in July 2001
to withdraw the Clinton Administration’s final rule and replaced it
with a proposal to raise the SEER, or the current SEERs, which
I guess are still at 10, to raise them to 12. And the comments have
come in and hearings were held.

Is that your understanding of the history of where we are?

Mr. BLUMENTHAL. That is roughly the procedural issue. As with
any procedural issue, I could make it more complicated or less so,
but essentially where we are now is that—you are quite correct,
Senator—comments were submitted in October, and we brought
our lawsuits at about the same time last year.

Senator THOMPSON. It looks like the proponents of both the 12
SEER and the 13 SEER can make compelling arguments because
of the broad criteria by which these standards are judged. The En-
ergy Policy Act sets forth a long list of criteria, including economic
impact of the standard on manufacturers and consumers, whether
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the increased capital cost of the appliance will on average be offset
by decreased operating costs. It is a pretty complicated kind of pro-
cedure that they have gone through where reasonable people, I
would assume, could disagree.

But apparently proponents of the 13 standard tout the energy
savings, and proponents of the 12 standard point to the disparate
economic impact on low-income consumers and smaller manufac-
turers, and that is kind of where the issue is, as I understand it.

I don’t know enough about it to know which one is correct, but
it looks to me like it is hardly the end of the world, and it is some-
thing that good people on both sides can disagree on in good faith.
Hopefully it will be resolved correctly.

But, again, complicated criteria, a long list of criteria. It is in the
courts, competing interests and balance, very valid, legitimate in-
terests on both sides of the issue. And if they are 10 now and it
is going to be resolved between 12 and 13, it sounds like that we
are on the right track.

Thank you very much.

Mr. BLUMENTHAL. If I could just respond, Senator, I hope we are
on the right track because I hope it will be resolved at 13, since
at that level the energy savings really would more than pay for the
initial costs of the equipment. The debate has been about the costs
of installing this new equipment.

Senator THOMPSON. There has been concern about low-income
consumers and small manufacturers.

Mr. BLUMENTHAL. And the point is that over a very short period
of time, the efficiencies, as the term implies, would more than pay
for those additional costs. And that is the reason that the prior ad-
ministration, after very lengthy and protracted consideration of all
of these issues and attempting to balance them all, reached the
rule that it did. And our point is that this administration simply
changed the rule without any of that kind of deliberate and consid-
ered, thoughtful weighing of those considerations with the process
that is required under Federal law.

Senator THOMPSON. Well, I had thought that they issued a sup-
plemental proposed rule July 25, 2001. I don’t know what hap-
pened during that period of time, but they had a few months in
which to deal with it. I mean, they are being called on the carpet
now to review their entire policy after not a whole lot more time
than that. So it looks like we can’t have it both ways. Either 6
months or a year is a long time or a short time. I don’t know
which. But it wasn’t January or February 2001 that they made
this, but July 25.

Mr. BLUMENTHAL. The rule was to take effect in early 2001, but
it was delayed, and we say illegally delayed, on two occasions and
then, as you point out quite correctly, issued in final form July 25,
2001.

Senator THOMPSON. Well, I don’t see any need to belabor this
point. I think the word “illegal”’—I think you have procedurally—
I think you have the worst of the argument in saying that it was
illegal. The court will determine that. But when the rule became
final and all that is something for a court to decide. Their position
is that it was suspended before the 30-day period ran and, there-
fore, it was not a final rule. And they can change it any time—they
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were left with a bunch of rules in various stages of finality when
they took office, and they wanted to look at some of them, and most
of them they went ahead and approved, and some of them they
wanted to hold up. And there is litigation now along the way as
to the various points in which they stop some of these things. You
know, that is what makes lawsuits.

But, again, these things will be resolved in due course. Thank
you.

Chairman LIEBERMAN. Attorney General Blumenthal, thanks
very much for your testimony. It has been very relevant to the pur-
pose of the hearing. It has been extremely well informed, and you
hung in there with some tough questioning by Senator Thompson.

I must say as your friend, I haven’t had a chance to watch you
in this forum before; I was very impressed.

Mr. BLUMENTHAL. Well, thank you very much, Senator.

Chairman LIEBERMAN. I wish you well.

Senator THOMPSON. So was I, General.

Mr. BLUMENTHAL. Thank you. [Laughter.]

Chairman LIEBERMAN. Thank you.

We will call the second panel now: Richard Dove, Kenneth
Green, Donald Newhouse, Hope Sieck, and Stephen C. Torbit.

Thank you all for being here. Mr. Green, I like your tie.

Mr. GREEN. Thank you, Senator.

Chairman LIEBERMAN. And I hope it shows well on television. I
think it will.

Mr. GREEN. All credit goes to my wife on tie selection.

Chairman LIEBERMAN. As is usually the case with most of us,
right?

Richard Dove is the Southeastern Representative of the Water-
keeper Alliance. I thank all of you. You have come really from near
and far, mostly far. So your presence here is greatly appreciated,
and we look forward to hearing from you now.

Mr. Dove, why don’t you go first?

TESTIMONY OF RICHARD J. DOVE,! SOUTHEASTERN
REPRESENTATIVE, WATERKEEPER ALLIANCE

Mr. DovE. Thank you, Mr. Chairman. On behalf of the Water-
keeper Alliance and its more than 80 Waterkeepers across the
country protecting American waterways, I want to thank you, Mr.
Chairman, for the invitation to come here and address this Com-
mittee. It is a very important matter to me, personally, and to peo-
ple across America.

I started out by going into environmental work when I retired
from the Marine Corps in 1987, when I became a commercial fish-
erman, fishing with my son. It was a childhood dream. The Neuse
River—Neuse means “peace”—is a beautiful river that flows by my
house. With more than 600 crab pots, and thousands of feet of gill
netting, and a seafood store, and a number of boats and crews, my
son and I fished that river

Chairman LIEBERMAN. Just for the record, indicate where the
Neuse River is.

1The prepared statement of Mr. Dove appears in the Appendix on page 176.
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Mr. DoVE. I am sorry, Mr. Chairman. The Neuse River runs
some 250 miles from Raleigh, North Carolina, through New Bern
and out to the coast. We fished that river, and things were fine for
a while. Then the fish began getting sick. They had open, bleeding
lesions all over their bodies. The same thing happened to the fish-
ermen—to me and my son. Unfortunately I had to leave commer-
cial fishing.

I went back to practicing law for a while until a job at the Neuse
River Foundation opened up, and I became a riverkeeper. For some
8 years, I served as a private citizen out on the river being paid
by a nonprofit group to take care of that body of water on behalf
of its true owners, the people of America. In that 8 years, I learned
an awful lot. I come to you today, sir, not as a tree hugger, and
I do not kiss fish. My role really is in understanding the environ-
ment and its meaning to us economically, as well as in every other
way.

There is one particular kind of pollution I want to address today.
I want you to imagine for one moment the City of New York, the
City of Los Angeles, or any other large city in America taking the
fecal waste produced by all the people in that city and storing it
in their parks in open lagoons. And when the lagoons filled up, it
would run down the street, into the storm drain and into the
water.

Fortunately, that does not happen in America because 30 years
ago the Clean Water Act was passed. When that Clean Water Act
was passed, laws were put in place to prevent municipalities treat-
ing human waste in that way. Fortunately, at the time, Senator
Dole, who was very instrumental in getting the Clean Water Act
passed, added a provision that added CAFOs, Confined Animal
Feeding Operations, to that law. That law says that these oper-
ations are factories, that they are to be treated like factories, and
they must have National Pollution Discharge Elimination (NPDE)
permits. That means they are required to treat their waste in es-
sentially the same way as cities.

Thirty years later, Senator, across America, in particular North
Carolina, animals are being raised in meat factories, not by farm-
ers.

Chairman LIEBERMAN. Explain, just for a moment, the difference
that a Confined Animal Feeding Operation is not a farm, as we
would normally know it.

Mr. DoVE. Not at all, sir, and America is waking uo to that. Here
is the difference. In the past, animals were raised by farmers
across America for the supermarkets. They were raised on small
family farms spread out all over the country. Their animal waste
was spread out all over the country, but what the industry did is
“citify” the animals.

They brought them into little confinement buildings. They never
see the light of day. They do not breathe fresh air. Many are put
in tiny cages so small they cannot turn around. They are raised in
their own stench. This is the treatment the animals receive in
these facilities.

When you confine animals or you “citify” them, you have to do
the same thing for animals you do for people. You have to provide
wastewater treatment facilities. But this industry has somehow
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been able to escape treating their animal waste. Whether it comes
from people or pigs, it is the same. The technology needed to treat
it is a wastewater treatment plant. It is very expensive. If you live
in the country, you can get away with an outhouse. If you come
into a city, you cannot. But this industry has avoided the law. The
law has never been enforced to require this industry to get NPDE
permits and to treat their waste with wastewater treatment plants,
the same as we do human waste.

In Eastern North Carolina, east of I-95, we have 10 million hogs.
According to a formula of Dr. Mark Sobsey, a hog produces 10
times the feces of a person every day. If you take a look at the
amount of fecal waste being produced in the very environmentally
sensitive area of the coastal plain of North Carolina, it would take
all of the people in the States of North Carolina, California, New
York, Texas, Pennsylvania, New Hampshire, and North Dakota to
f)qual what hogs, just hogs, are producing in Eastern North Caro-
ina.

When I became the Neuse riverkeeper, I sought out the sources
of pollution in my river. There are many. Hogs are not the only
one. Nutrient pollution was the No. 1 culprit causing the problems,
and most of it was coming from these animals.

Getting to the final line, Senator. We had finally began to make
some progress. The Natural Resources Defense Council had sued
the EPA and had won a judgment, and under the Clinton Adminis-
tration, we began to see new regulations coming out of the EPA
that would at least make the situation better, but now those regu-
lations are being revisited by the EPA and being revisited in a way,
and the testimony—I mean it is so detailed, it is all in my written
testimony—but they are revisiting it, and that will weaken their
regulations.

I have looked at President Bush’s regulations and what he did
in Texas on the animal pollution and welfare issues. If you look—
I think it is page 99 of my brief—that record is a frightening
record. Citizens across America are suffering from health problems,
because they are forced to live with the animal stench every day.
Fishermen who fish the waters see this animal waste running
down the rivers. We cannot back off from tight regulations. The
law is the law. The Clean Water Act says that animal factories
must treat this waste. They cannot be allowed to get away with
dumping this waste into the environment by using spray fields any
more. I do not think my President gets it, sir.

There is a nexus between a healthy environment and a strong
economy. We will not have a strong economy over the long haul by
giving away our natural resources to polluters in the short term for
economic gain. The environment in our country is the house in
which we live. If we do not protect it, we do ourselves in.

Thank you, sir.

Chairman LIEBERMAN. Thank you, Mr. Dove. Thanks for your
testimony.

I do want to indicate to you and all of the witnesses that the full
testimony that you have submitted in writing will be printed in the
record. I appreciate the time that you took to prepare it. It is really
quite impressive. I will have some questions for you after we hear
from the other witnesses.
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Now Dr. Kenneth Green, chief environmental scientist at the
Reason Public Policy Institute.

TESTIMONY OF KENNETH GREEN,! PH.D., CHIEF ENVIRON-
MENTAL SCIENTIST, REASON PUBLIC POLICY INSTITUTE

Dr. GREEN. Thank you, Mr. Chairman.

I am, as you said, with the Reason Public Policy Institute, a
project of the Reason Foundation, which is a nonprofit, nonpartisan
policy, research and education institution headquartered in Los An-
geles.

My interest in environmental policy originates quite a ways back,
in fact, over 27 years ago, to the year when I was diagnosed with
asthma, living in California’s smoggy San Fernando Valley. Actu-
ally, diagnosed is not the right word. I was running the 600 1 day,
and my lungs locked up about 450 yards in, and I staggered across
the finish line and collapsed, wheezing like a freight whistle. From
then on, I was one of those kids that was in corrective PE. I got
to sit and play checkers and caroms watching everybody else out
on the gym field.

The smog in those days was so thick you did not actually have
to watch the weather the night before to know there was going to
be a smog alert, and you didn’t have to have epidemiology studies
to tell you what it was doing to your lungs. It was quite obvious.

Growing up with asthma taught me how important it is to have
a healthful environment and how radically environmental health
hazards can impact the lives of our children. But growing up with
asthma was not my only formative experience.

My father died when I was very young, and after a short stint
with an abusive second husband, my mother decided to raise her
two sons by herself in Los Angeles. It was a very brave decision
that started out very well at a small sandwich shop she opened
with a friend, but they ran straight into the teeth of the 1970’s re-
cession. As local building projects were canceled, the business
failed. And as rents inflated and salaries stagnated, we were
bumped from apartment to cheaper apartment.

I went to four different elementary schools in only 2 years. My
mother’s health, one too good to begin with, was not helped by the
stress of fighting to make it in an economy that was fighting
against her. We managed to stabilize things by the time I was 13,
when my Bar Mitzvah brought me back a certain amount of my
outdoor liberty. Though it will no doubt horrify some listeners here
today, that is when I took my $200 in Bar Mitzvah money and
boulght a small off-road motorcycle, a Yamaha 80cc Endura motor-
cycle.

Camping was the one recreation we could afford, and though I
couldn’t hike, even in the clean air of the mountains or the desert,
I could ride, and boy did I ride. That bike took me places that
would make mountain goats nervous. It let me indulge my budding
love for nature in ways that would have been impossible to me
without that motorized assist.

My love for things natural took me ultimately through my doc-
torate in environmental science and engineering at UCLA. My

1The prepared statement of Dr. Green appears in the Appendix on page 276.
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smoggy childhood taught me these lessons I have never forgotten.
Environmental quality is a vital good, a sound economy is a vital
good, and the freedom of mobility and the ability to develop oneself
are vital goods.

My subsequent studies taught me, fortunately, that one does not
have to trade one of these for the other. Indeed, studying environ-
mental science and policy convinced me that choice and economic
competition were not the enemies of the environment; rather,
choice, competition and technological progress are the wellspring of
safety, health, and environmental quality in our country.

I have spent the years since my graduation looking for ap-
proaches to environmental problems that embody the wisdom of en-
vironmental science that are holistic, flexible, and cooperative.
Such approaches that tap into local knowledge are not only more
likely to produce results, they are less likely to breed angry litiga-
tion, the ultimate waste of resources we need to invest in environ-
mental quality.

There is a big debate right now over the Bush Administration’s
approach to environmental policy. The arguments from those in op-
position seem to embody the old 1970’s “us versus them” mentality
that holds voluntary, cooperative, and locally-derived approaches to
solving environmental problems to be inherently inferior to central-
ized command-and-control approaches driven from Washington,
DC.

It is not my job to defend the Bush Administration. I am sure
they have got plenty of able-bodied defenders. It is my job, as a pol-
icy analyst, to defend an approach to environmental protection,
however, that can move society out of the bitter, recriminating, leg-
islative, regulatory, and judicial battles that have turned environ-
mental policy and pursuit of environmental quality into a battle-
field, rather than the shared journey it could and should be.

Now I don’t deny that the regulatory approach did considerable
good. We have virtually eliminated open dumps, our air is con-
stantly cleaner, we have reduced pollution in our surface waters,
and thankfully they no longer burst into flame, though we have a
ways to go on cleaning up the Nation’s surface waters.

But the low-hanging fruit is pretty much plucked. The environ-
mental problems that remain are not the simple ones of the past
that yield to blunt-object approaches. Today’s problems require all
of the creativity that can be brought to bear from the people with
the local knowledge of the problem and the technologies and behav-
iors that might ameliorate those problems, with them all working
together, rather than fighting it out in courtrooms, where—if you
will forgive me—only lawyers benefit.

So let’s review a few of the voluntary cooperative and locally-de-
rived environmental approaches that have gotten results without
the negative baggage of command-and-control regulation.

First, let’s consider the air. Under the traditional permit-based
approach to cleaning the air, Massachusetts found itself in an un-
comfortable position in the 1990’s, regulating some 10,000 busi-
nesses through 16,000 separate permits. Some 4,400 of those per-
mitted facilities were small mom-and-pop businesses that, com-
bined, only emitted about 5 percent of the State’s total pollutant
emissions. So the State looked for a better way.
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Under the Massachusetts Environmental Results Program, a vol-
untary approach was tried. Participating firms agreed to comply
with a set of industry-wide whole-facility standards developed in
cooperation with the Massachusetts Department of Environmental
Protection. Signing on to this voluntary, mutually agreeable stand-
ard would gain the small businesses of Massachusetts freedom
from the equipment-based permitting process that kept them mired
in the regulatory morass, and the program worked.

In the first few years alone, the program resulted in a 43-percent
reduction in fugitive emissions from participating dry cleaners and
a 99-percent reduction in silver discharges by photo processors.

A similar program was implemented in New Jersey, which set
emission caps on participating firms, but let those firms achieve
their emission reductions in whatever ways they found were most
efficient and effective.

For one firm, the old source-by-source permitting processes had
generated 10 full binders of paperwork. The new system replaced
80 separate permits with a single permit, dropped the processing
time to 90 days from 18 months. And the result—one of the firms
in the program estimated it reduced 8.5 million pounds of emis-
sions per year because the new system allowed them to modernize
their facility without the pain of going through equipment permit-
ting.

I see I am running out of time so I will skip the next case. I have
two cases on water quality I could relate, if you care to extend the
time, otherwise I will cut to my conclusion.

Chairman LIEBERMAN. Why don’t you go to the conclusion, un-
derstanding that the testimony will be part of the record.

Dr. GREEN. Very good. It has become popular to pooh-pooh vol-
untary cooperative approaches to environmental problem solving,
and some groups seem determined to keep environmental policy de-
bates as partisan as possible, portraying any change in means as
some sort of a sacrifice of the goal. Polls show, however, virtually
all Americans are environmentalists, regardless of where they
work, and there are many different means to achieve the same end.

Further, success stories abound showing such approaches have
been embraced by members of both major political parties, industry
groups, environmental activists and informed systems.

The low-hanging fruit of environmental problems has been
plucked in the United States, and the problem that remain are
tricky. Solving them, while retaining the choice and competition
that are the wellsprings of our safety, health, and environmental
quality, will require the cooperation of all parties, flexibility on all
sides, the tapping of local knowledge and the avoidance of wasteful
litigation.

I urge you, in all of the decisions you make, to ask, first, whether
there is a flexible, cooperative and local approach to environmental
problem solving before you whip out the blunt object of a central-
ized, one-size-fits-all regulatory approach run from afar. Not only
will we attain the environmental quality we seek that way, we will
preserve the benefits of choice, economic competition, and economic
strength that are the foundations of our well being.

Thank you for allowing me to speak today, and I will gladly take
your questions.
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Chairman LIEBERMAN. Thanks, Dr. Green. I look forward to ask-
ing you one or two questions.

It is a pleasure to have Donald Newhouse here, representing
Guardians of the Rural Environment. It is good to see you again,
sir.

TESTIMONY OF DONALD NEWHOUSE,! GUARDIANS OF THE
RURAL ENVIRONMENT

Mr. NEWHOUSE. Thank you, Mr. Chairman and Members of the
Committee, if there are some. Thank you for the opportunity to ex-
press my views concerning the environmental laws.

I am retired and living in Yarnell, Arizona, with my wife and life
partner, Beverly. Our community consists of 800 wonderful people.
We became accidental activists when a Canadian gold mining com-
pany invaded our town. The company proposed Arizona’s first open-
pit, cyanide heap-leach gold mine just 500 feet from our homes,
churches and businesses.

I am a registered Republican. As a Republican, I am truly dis-
appointed in the Bush Administration for overturning important
environmental mining rules of benefit to small communities facing
irresponsible mining proposals like the one we face in Yarnell.

In the 1970’s, open-pit mining and cyanide leaching changed the
face of gold mining. Instead of digging out the gold, giant machines
simply removed an entire mountain, crush it to gravel and heap it
at the leach site. A solution of deadly cyanide is applied. It absorbs
the gold and drains to a collection point. The waste rock is then
dumped in a nearby canyon. The result is that the mountain and
the canyon are both gone forever, and a vast expanse of lifeless
rubble will exist for centuries.

Rains will fall on this exposed rock and activate acids that were
buried deep in the mountain for eons. In my area, water runs
downhill, and thus the groundwater and the streams are contami-
nated over a wide area. What do I do when my well pumps toxic
water? The gold mine proposal would devastate our town. The mine
plan calls for 24-hour operations, and extensive blasting would
deny our only access to emergency medical services by closing the
highway.

The blasting would also cause forced evacuation of private resi-
dences due to flying rock. Republicans are supposed to protect
property rights. The only property rights that seem to count are
the rights of multinational corporations. The completed mine would
tear down the site of our 5,000-foot mountain and replace it with
a huge, 400-foot-deep open pit, unfilled forever. Add to that the fact
that the mine would use 7 million pounds of cyanide to extract the
gold, and you have a monumental threat to our town, our water,
our health, and our safety.

Our community is united against this mine. It would offer little
employment or benefit to Yarnell and destroy the fabric of our
close-knit, mostly retired community. Still, despite our strong oppo-
sition, the Bush Administration is reverting to the old mining rules
favoring mining above all other concerns. This backward step

1The prepared statement of Mr. Newhouse appears in the Appendix on page 282.
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crushes our hope that protection of small communities and their
citizens would come before mining profits.

The new environmental mining rules would have allowed admin-
istrators to deny a mine that would do as much damage as the
Yarnell mine proposal. The prospect of better protection has been
dashed by President Bush’s decision to overturn the stronger, new
rules and replace them with the past failed regulations.

By overturning new environmental mining safeguards, the ad-
ministration is saying that 4 years of extensive public comment has
no merit. I attended many hearings in Arizona. I commented on
these new rules. My comments should count. In fact, the thousands
of comments by those of us directly affected and collected over the
4-year rulemaking should count highly, not to be trashed to please
the special interests.

I served my country, I serve my community, and I participate in
our democracy. With this decision, I wonder if my government is
serving me or the special interests. When the Bush Administration
gutted the mining rules, Secretary of Interior Gale Norton claimed
that the 1872 mining law made her do it. She basically said that
under the law it is illegal to deny mine proposals, even one as stu-
pid as the one in Yarnell.

The 1872 mining law has undergone only minor revision since its
enactment 130 long years ago. This relic of the past designated
mining as the highest and best use of our public lands. The exact
opposite was the result. We devastated the American West, my
West. Mountains were leveled, the landscape littered with mining
debris. Forty percent of the headwaters in the West are contami-
nated from historic mining. The attempts at clean-up are costing
billions of Super Fund dollars, dollars we innocent taxpayers pay,
rather than the guilty polluters themselves.

To you I would say, Senator, we have a problem. Thank you.

Chairman LIEBERMAN. Thank you, sir. I will remember your tes-
timony. It makes the matters we are discussing very real, as did
Mr. Dove’s before.

Next, we have Hope Sieck, Associate Program Director of the
Greater Yellowstone Coalition. Thanks for being here.

TESTIMONY OF HOPE SIECK,! ASSOCIATE PROGRAM
DIRECTOR, GREATER YELLOWSTONE COALITION

Ms. SiEck. Thank you. Thank you, Chairman Lieberman and
Members of the Committee.

My name is Hope Sieck, and I am the associate program director
for the Greater Yellowstone Coalition, an organization based in
Bozeman, Montana. We are a regional organization founded in
1983 to protect Yellowstone National Park and the lands that sur-
round it. We have more than 10,000 members nationwide and 80
local, regional, and national member groups, as well as 210 busi-
ness members.

I want to thank you, Chairman Lieberman, also for adding your
name to a letter last year to the President asking him to uphold
protections for Yellowstone National Park from snowmobile use.

1The prepared statement of Ms. Sieck appears in the Appendix on page 284.
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I am pleased to be here 2 weeks after the 130th birthday of Yel-
lowstone National Park, (one of the good things that happened in
1872) to share GYC’s thoughts and concerns about winter use man-
agement in Yellowstone and Grand Teton National Parks.

The future of these magnificent parks is at a crossroads. The
choice before the administration is whether to uphold protections
of Yellowstone and Grand Teton from snowmobile use or to allow
degradation of these parks to benefit the snowmobile industry. The
ultimate choice will have a profound and far-reaching impact on
these and all national parks.

Winter in Yellowstone is a magical time. The park’s vast expanse
is blanketed in snow and ice. Geysers and hot springs send plumes
of steam into the air and shroud trees and wildlife alike in a coat
of frost. Bison and elk move slowly along river valleys in search of
food. Winter is a critical time for wildlife. Survival is not guaran-
teed. And for humans, winter in Yellowstone presents a unique op-
portunity in our urbanizing world to be transported back to a time
of quiet, filled with peace, wildlife and the splendor of nature.

Congress has long recognized national parks and the importance
of them. Congress sought to protect the irreplaceable and rare at-
tributes of Yellowstone when it created it in 1872 as the world’s
first national park. One hundred thirty years ago, as the Senate
was debating the formation of Yellowstone National Park, Senator
George Vest of Missouri spoke out asking his colleagues to imagine
the day when the United States would have 100 million or even
150 million people. When that day arrived, Senator Vest told his
colleagues, Yellowstone would serve as “a great breathing place for
the national lungs.”

Sadly, today, instead of serving as a great breathing place for the
national lungs, Yellowstone’s own lungs are clogged. For half a dec-
ade now, fresh air has been pumped into ranger booths at the west
entrance to prevent headaches, nausea, burning eyes and other
health problems caused by snowmobile exhaust.!

However, this effort did not prove to be enough to protect rangers
from carbon monoxide, formaldehyde, benzene, and other harmful
air pollutants emitted by snowmobiles.2 This winter, for the first
time in national park history, rangers wore respirators to help
them endure a workday in Yellowstone without ill effects. Visitors,
too, breathe the same polluted air, and many visitors with asthma
and other health problems cannot even visit our first national park
in winter.

Also, this winter in Yellowstone we have seen the other problems
caused by snowmobiles, problems that the Park Service moved to
remedy in its November 2000 decision to phase out snowmobiles.
That decision has been placed on hold following a snowmobile in-
dustry lawsuit.

This winter, despite an infusion of taxpayer money to beef up
Park Service enforcement of snowmobiles, making Yellowstone the
most intensively managed winter corridor in the world, damage
from snowmobile use, unfortunately, continues. In 1 week last
month, rangers issued nearly 400 citations and warnings to

1Medical complaints received by the National Park Service from Yellowstone National Park
employees appear in the Appendix on page 481.
2Photos appear in the Appendix on page 495.
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snowmobilers,! that was 1 in 10 snowmobilers in the park who
broke park rules. They roared through fragile meadows and exceed-
ed park speed limits, sometimes by more than double.

Also, this winter, during the most critical time of year for wild-
life, wildlife were forced to waste precious energy getting out of the
way of machines. Videotapes, which I will submit to the record,
show snowmobiles harassing Yellowstone’s wildlife and forcing
them to run down roads and up steep slopes and into deep snow.
Visitors this winter were again deprived the opportunity to hear
and enjoy the sounds of Yellowstone, the splash of Old Faithful
Geyser, the bubbling of mud pots, because of the constant whine
and roar of snowmobile engines.

The news about the damage to Yellowstone caused by snowmo-
biles has spread far and wide. Expressions of deep concern have
come from all over the country. And from inside the Yellowstone
region, for example, the Idaho Falls Post Register, taking stock of
all of these problems, recently remarked, “The Bush Administra-
tion wasted $2.4 million of your money to learn, for a second time,
that removing snowmobiles from Yellowstone and Grand Teton Na-
tional Parks was justified.”

That justified and thoughtful decision to phase out snowmobiles
was made 16 months ago and laid out the solution to all of the
problems we have seen this winter. A visitor transportation system,
using snowcoaches, which are van-like vehicles that hold 10 to 15
people, will do wonders to protect Yellowstone’s air, natural quiet
and wildlife, while providing a high-quality visitor experience.

That decision to protect Yellowstone resulted from a 3-year pub-
lic process and more than 10 years of scientific study and analysis.
That decision was based on all of the important laws that were de-
signed to protect our national parks, including the Organic Act and
the Clean Air Act.

The Park Service decision was affirmed by other Federal agen-
cies and experts. The Environmental Protection Agency reviewed
the Park Service’s decision and said that it included, “among the
most thorough and substantial science base that we have seen sup-
porting a NEPA document.”

EPA concluded that snowmobile use in Yellowstone causes, “sig-
nificant environmental and human health impacts.”2 And a distin-
guished group of 18 Ph.D. scientists reviewed the information and
concluded that the Park Service relied upon sound science. They
sent a letter to Interior Secretary Gale Norton cautioning her that
“ignoring this information would not be consistent with the original
vision intended to keep our national parks unimpaired for future
generations.” 3

A snowmobile phase-out is the best decision for Yellowstone, but
what about the gateway economies that depend on winter tourism?
A significant number of residents, business owners, and elected of-
ficials in West Yellowstone, Montana, the main winter gateway to
the park, have spoken out to Congress and the media and said that

1Violation Notices for snowmobile violations in February 2002 appear in the Appendix on
page 501.

2Letter to the National Park Service from the EPA regarding “Draft EIS for Winter Use
Plans” appears in the Appendix on page 594.

3 Letter from Wildlife Scientists dated October 17, 2001, to Secretary Gale Norton, Depart-
ment of the Interior, appears in the Appendix on page 597.
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restoring pure air, peace and quiet, undisturbed wildlife and a
higher quality visitor experience to Yellowstone is not only a good
park protection plan, but is the best business plan for gateway
economies that depend on visitors flocking to Yellowstone to find
qualities that they cannot find elsewhere.

People in local communities and all over the country have wit-
nessed another winter with chronic problems in Yellowstone. They
are wondering when will snowmobiles be phased out and replaced
with a better form of access? They are having to wonder because
the Bush Administration chose to listen not to its own Park Service
professionals, but instead to the snowmobile industry.

A snowmobile industry lawsuit forced an additional study that is
costing taxpayers $2.4 million and leading to another season of
problems in Yellowstone. The new study, a supplemental environ-
mental impact statement, is predicated on two ideas; first, that
public involvement should be increased and, second, that new
snowmobile technology is the answer for Yellowstone.

As far as public process goes, during the first 3-year process, the
original 3-year process that led to the decision, there were 22 pub-
lic meetings, 17 of those in the immediate area in communities like
West Yellowstone, Idaho Falls and Cody. No hearings have been
scheduled in this new snowmobile industry process. And during the
first opportunity for the public to weigh in, in this new process, 82
percent of the public said that the original decision to phase snow-
mobiles out of Yellowstone must be upheld.

A cornerstone of the new process was supposed to be this new
information on snowmobile technology that the industry claimed to
have, but despite the delays in productions to Yellowstone and the
high cost to taxpayers, the snowmobile industry has not offered any
compelling new information, and I have some information to sub-
mit for the record on that.

The new study makes clear that even if newer generation tech-
nologies were used, continued snowmobile use will make Yellow-
stone National Park far more polluted, noisier, and less protected
for wildlife than the solution offered by the snowmobile phase-out.

Yellowstone National Park is at a crossroads. We can either up-
hold the high standard of protection that our parks have always
enjoyed or we can go down a new path of allowing damage that
Congress never intended when it created the park 130 years ago.
The choice for Yellowstone and for all parks has become clear to
the Nation.

Finally, it is often asked of any issue of national significance,
how is it playing in Peoria? We were excited to have an editorial
come out of Peoria, Illinois, this year. So, in this case, we know
what Peoria thinks. Peoria’s paper states that “if future genera-
tions are to enjoy the Nation’s park without the benefit of res-
pirators, efforts to protect them must get more support in Wash-
ington.”

And in Wyoming, where there is snowmobiling, but also the rec-
ognition that the health and reputation of Yellowstone is central to
the State’s terrorism industry, the Casper Star Tribune, the largest
paper in Wyoming, said this just last week, “If we cannot preserve
Yellowstone and the unique experiences it offers, we will have
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failed future generations. The best choice for Yellowstone is a com-
plete phase-out of snowmobiles.”

Thank you for the opportunity to testify.

Chairman LIEBERMAN. Thank you very much, Ms. Sieck. That
was well done.

Our final witness on this panel is Dr. Stephen Torbit, who is a
senior scientist with the Rocky Mountain Natural Resource Center,
and is here also for the National Wildlife Federation.

Dr. Torbit, thanks so much. I look forward to your testimony
now.

TESTIMONY OF STEPHEN C. TORBIT, Ph.D.! SENIOR SCI-
ENTIST, ROCKY MOUNTAIN NATURAL RESOURCE CENTER,
ON BEHALF OF THE NATIONAL WILDLIFE FEDERATION

Mr. TorBIT. Thank you, Chairman Lieberman. I appreciate the
opportunity to submit this statement to the Senate Governmental
Affairs Committee.

I am testifying today on behalf of the National Wildlife Federa-
tion, Wyoming Outdoor Council, Biodiversity Associates, and my-
self.

I earned my Ph.D. in wildlife ecology from Colorado State Uni-
versity in 1981 and worked for the Colorado Division of Wildlife,
the Wyoming Game and Fish Department, and the U.S. Fish and
Wildlife Service. Currently, I am the senior scientist for the Na-
tional Wildlife Federation.

I am a native of the West and have been involved with energy
development on Western public lands for more than 20 years. I am
here today to discuss this administration’s national energy policy
and its impacts to our Western landscape.

I can assure you that significant pro-energy development policies
have already been put in place by the administration. These radical
changes have completely reversed the logical sequence of environ-
mental analysis, public input and agency decision.

I will illustrate some of the impacts of the administration’s en-
ergy policies on an area that is personally and professionally very
important to me, Wyoming’s Red Desert.2 As a professional biolo-
gist, I have been engaged with wildlife issues in the Red Desert
since the late 1970’s. Additionally, I have used the Red Desert per-
sonally for recreation, including hunting, hiking, photography, and
camping.

The Red Desert epitomizes the West. Its wide-open spaces and
abundant wildlife resources allow me to reconnect with my West-
ern heritage. I have harvested significant numbers of mule deer
and pronghorn antelope from the desert, and those animals were
an important source of food for my family when we resided in Wyo-
ming.

I continue to hike, hunt, and camp in the Red Desert, although
I no longer live in Wyoming. Despite its name and its appearance
to the uninitiated, the Red Desert is not an empty wasteland. I

1The prepared statement of Mr. Torbit appears in the Appendix on page 305.
2Chart entitled “Sensitive Wyoming Landscapes Threatened by Energy Development,” ap-
pears in the Appendix on page 601.
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have got some pictures to put up here on the easel and also sub-
mitted some for the record.!

Chairman LIEBERMAN. I can see it.

Mr. TorsBIT. That first photo there is of Honeycomb Buttes in the
desert. The Greater Red Desert region includes the largest undevel-
oped high-elevation desert left in the United States, the continent’s
largest active sand dune system, 2,000-year-old rock art and Sho-
shone spiritual sites, portions of the Oregon, California, Pony Ex-
press trails, and 10 Wilderness Study Areas.

The next photo will illustrate some of the Wilderness Study
Areas on BLM land—Oregon Buttes, next is Sweetwater Canyon,
and next is Oregon Buttes being used by pronghorn antelope.

This special area is rich in wildlife because of the integrity of the
habitat. More than 350 species of wildlife call this area home, in-
cluding the largest desert elk herd in North America and the larg-
est migratory big game herd in the United States outside of Alas-
ka, consisting of some 40,000 to 50,000 pronghorn antelope. The
Red Desert also provides important habitat for mule deer, sage
grouse, numerous small mammals and nesting and wintering habi-
tat for birds of prey.

But now this area, rich in ecological, geological and cultural won-
ders is at risk from multiple entities that would cast aside these
public values and dominate the landscape with energy develop-
ment.

Our public lands already provide a substantial amount of oil and
gas from an estimated 57,000 producing oil and gas wells. Accord-
ing to a 1999 industry report, roughly 95 percent of BLM lands in
the Overthrust Belt of the Rocky Mountains are already open for
mineral leasing and development.

Currently, public land managers are not considering the multiple
assets of public lands and are not working proactively to balance
conservation of these assets with energy development demands.
Rather, this new administration is using its discretionary authori-
ties to totally skew decisions towards domination of the landscape
by extracted industries. Indeed, we are witnessing the rapid indus-
trialization of our Western public lands. At this point, I would like
to hold up a smaller photo, which is also available with the mate-
rial I submitted, and I will submit this, but it gives you an idea
of the footprint of gas development in the Upper Green River re-
gion of Wyoming.2

Until now, Federal land managers were expected to fully evalu-
ate the impacts of their proposed decisions on the environment, to
disclose those impacts to the public and consider public input prior
to finalizing their decision. In decisions to lease or permit drilling,
sometimes prescriptive descriptions were attached to minimize or
avoid impacts to public resources, to protect water quantity and
quality, the air quality, historical and wildlife resources. In es-
sence, the logical framework was to look before you leap to assure
no irretrievable commitments of resources were unknowingly made.

However, this administration has turned this entire process on
its head by ordering agencies to first analyze whether any proposed

1Photos appear in the Appendix on page 602.
2Photo of the “Drill pads in Upper Green River Basin, WY.” appears in the Appendix on page
603.
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action—for example, improving winter range for wildlife—will im-
pede or accelerate energy development on public lands before
issuing that final decision. Specifically, Executive Orders 13211
and 212 now require an Energy Effects Statement to specify any
adverse effects on energy supply, distribution, or use of Federal ac-
tions.

Furthermore, for energy-related projects, agencies are encour-
aged to expedite their review of permits or take other actions as
necessary to accelerate the completion of such projects. This mes-
sage has been heard clearly by those who manage the Federal es-
tate. The result is that certain actions are discouraged if they im-
pair the Federal Government’s ability to extract energy reserves. If
environmental protections are already incorporated into previous
existing decisions, Federal managers are encouraged to be creative
in circumventing those protections to benefit energy extraction.

Specifically, to the Red Desert, the BLM released a proposal in
June 2001 to allow up to 3,800 coal-bed methane wells in the At-
lantic Rim Project Area. This area is of critical importance to win-
tering wildlife. Consistent with the new policies to accelerate oil
and gas development on public lands, the BLM is proposing piece-
meal development of up to 200 wells before completing a thorough
and comprehensive environmental analysis of the entire 3,800-well
proposal. This piecemeal approach is designed to leverage the ulti-
mate decision by establishing a “beach head” for energy develop-
ment by first minimizing the environmental impacts of those small-
er projects.

In August 2001, the BLM approved seismic exploration through
the Adobe Town area.l I believe there is a photo of Adobe Town
on the stand now. Seismic trucks drove through roughly 50,000
acres of citizen-proposed wilderness areas in September through
December, degrading the landscape, laying the foundation for fu-
ture development, and thus undermining the integrity of the citi-
zens’ proposal. Specifically, exploration continued within the crucial
wildlife winter ranges during the winter months in violation of
agency commitments to avoid the area during that sensitive time.

The BLM proposed in December 2001 to permit an 8-mile seismic
study within the boundaries of this Wilderness Study Area at
Adobe Town. Thereby, BLM may have totally undermined the wil-
derness designation possibilities for Adobe Town.2

There are many more examples of the administration looking at
impediments to energy development as unnecessary obstacles. For
example, BLM authorized seismic exploration in Utah’s Dome Pla-
teau area just outside of Arches National Park. The Interior Office
of Hearings and Land Appeals halted this project, finding that it
was likely BLM had inadequately considered the environmental
impacts of this action on public lands.

In January 2002, the Wyoming State BLM director presented an
Award for Excellence to the Buffalo, Wyoming, Field Office. This
one field office was recognized for approving more drilling permits
than all other BLM offices combined, excluding New Mexico offices.

1“The Wyoming Bureau of Land Management’s Management of Areas With Wilderness Val-
ues” appears in the Appendix on page 604.

2Chart of “Adobe Town Citizens’ Proposal—Portions with Wilderness Character” appears in
the Appendix on page 607.
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This one area in northeastern Wyoming is proposed to soon be
home to tens of thousands of gas wells. The Buffalo Field Office
was praised for working diligently and creatively with industry in
approving a record number of oil and gas permits.

BLM is overturning lease stipulations designed to protect the im-
portant wildlife habitats. The Wyoming BLM has already approved
nearly 70 percent of the 88 requests for exceptions to lease stipula-
tions requested by the industry for the Green River Basin this win-
ter. These waivers follow 2 years of extensive drought, when wild-
life and wildlife habitat are already stressed.

Previous legislation enacted by Congress, approved by other ad-
ministrations and consistently upheld in the courts, promote mul-
tiple uses of public lands where a mix of resource values are devel-
oped or maintained across the public estate. These provisions of the
national energy policy ignore the multiple use mandate and pro-
pose to eliminate even a token balance between resource conserva-
tion and energy exploration and substitute a domination of use
rather than multiple use.

I might add real quickly that when I worked for the Fish and
Wildlife Service, I became operationally familiar with these oil and
gas stipulations and the whole process, and that was during the
first Bush Administration when those procedures were operating.

Well-planned, responsible development can balance our country’s
energy needs with the conservation of wildlife habitat and other
natural treasures for future generations to enjoy. Responsible de-
velopment requires thorough pre-leasing environmental review, full
compliance with all environmental and land management laws,
measures to protect wildlife migratory routes and other sensitive
lands, full reclamation of developed areas and minimization of road
building.

Unfortunately, rather than encourage a thoughtful, strategic and
balanced approach to energy development, the administration’s na-
tional energy policy is recreating the chaos of the Western gold
rush. Like that archaic approach, these new tactics give no consid-
eration for other users and resources. Like the old Western gold
rush, this new Western energy rush will leave impoverished nat-
ural resources and cleanup as legacy for future generations.

I invite the Members of this Committee or their staff to come to
Wyoming with me and visit Adobe Town, the Jack Morrow Hills
and other unique and valuable areas of the Red Desert to view
these areas and the consequences of industrialization.

I appreciate the Committee’s interest in these critical issues and
urge you to take action to ensure that we do not replicate the mis-
takes of the past and instead manage the public lands and the pub-
lic interest not only for today, but for tomorrow as well.

Chairman LIEBERMAN. Thanks very much, Dr. Torbit.

Obviously, I have indicated I have a point of view, as these hear-
ings have approached, so perhaps you will not be surprised to hear
that I take the testimony that you have offered here as evidence
that substantiates my own review and conclusion. Something quite
different and bad has happened in environmental and natural re-
source protection in the last year under this administration.

As your testimony indicated, and we had some to indicate it last
week, a lot of modern environmentalism at the Federal level began
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in the Nixon Administration. The more recent bipartisan consensus
began in the first Bush Administration, but I think you have
shown how in the last year some very real changes have occurred
that are adverse to your lives and work, to the health of the coun-
try and the well being of the land that is our blessing.

So I thank you for your testimony. I am going to ask each of you
some questions.

I am sorry that Senator Thompson is not here, but I want to
make a submission to the record. Senator Jeffords, who is the chair
of the Environment Committee, has sent a message which he has
asked me to include in the record on the processing of EPA nomi-
nees by the Environment and Public Works Committee. This is in
response to Senator Thompson’s earlier expressed concern about
the pace of nominations, the Senate’s consideration of nominations
by the administration and whether certain positions were left un-
filled. Now, my guess is Senator Thompson had in mind not only
EPA, but other relevant positions, but Senator Jeffords wanted to
indicate for the record that there have been 12 nominees for EPA
positions. Ten have received the advice and consent of the Senate,
one has a hold on it, which he indicates is from a Republican col-
league, and one withdrew.

So, at our colleague’s request, I submit that for the record.

Mr. Dove, I presume that Terry Barker, the Soundkeeper, is a
part of the Alliance.

Mr. DOVE. Yes, and he is a very good friend of mine and one of
the Nation’s finest Keepers.

Chairman LIEBERMAN. Thank you. I agree. That is the Long Is-
land Sound, I should add for a clear reference in the record.

Your testimony identifies a variety of concerns with the Bush Ad-
ministration’s consideration of revisions to the proposed regulations
for concentrated animal feeding operations. I wonder if you could
just spell out a little more which of those possible revisions con-
cerns you most. Incidently, I was very impressed by your testi-
mony, and it shows that though you were rescued from the practice
of law by this opportunity, you still retain a lawyer’s capacity to
put together a very detailed brief.

Mr. DovE. I thank you, sir. I would say that this is an issue
which Americans, overall, are very passionate about. It involves
their property. When it comes to advocating on behalf of the peo-
ple’s property, it is very rewarding.

When we looked at the regulations that were coming from the
Clinton Administration, they were not everything we wanted. They
did not get rid of the lagoons and spray fields. To stop storing all
of that fecal waste in open cesspools is not a matter of science, it
is a matter of common sense. This industry has gotten into a mode
of operation, where they think it is acceptable to do that, and they
are fighting to hold onto this failed system on the basis that they
can’t afford anything better. Well, in truth, they can afford it. I
mean, the bottom line is not going to be good, but they can afford
it.

Under the Clinton Administration, there were some improve-
ments that would have allowed us to move towards getting rid of
the lagoons and spray fields. One of the most serious objections we
have with regard to what is happening now, under the new admin-
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istration, is that they are doing this cost-benefit analysis to deter-
mine if the industry can afford to get rid of lagoons. They are try-
ing to change the Clinton Administration rules published in early
January. What the industry is asking for is to hold on to this la-
goon and spray field use in North Carolina and across the country.
The lagoon system has failed in North Carolina. We now have a
moratorium, and our governor has said we are going to find a re-
placement. The industry has kicked in $50 million over time.
That’s not much considering they offered the same amount just to
name a stadium in Norfolk, Virginia.

The industry has enough money to fix this problem. While it
might seem like they are doing that, they are not. The industry is
saying, and EPA seems to be agreeing with them, that they want
to get out of fixing their pollution problems because while it has
not been specified yet in the regulations, the handwriting is on the
wall. It is likely they are going to let them off the hook on a lot
of these requirements, like monitoring and other things that are
needed to protect our groundwater, rivers, streams, and our air. We
can’t let the EPA do that, Mr. Chairman. We can’t.

Chairman LIEBERMAN. Let me ask about one more that is noted
in your brief, which is you mentioned the banking of phosphorous.
Just explain to the Committee what that means and why you are
concerned about it.

Mr. Dove. Thank you, Mr. Chairman. That is something we are
also very concerned about. Essentially, the EPA has said they are
going to regulate the amount of nitrogen factory control farms can
put on farm fields. They literally dump that stuff out there, but
they call them farm fields. We are going to limit how much nitro-
gen, and that has been under the old regulations, everything was
controlled by how much nitrogen could possibly run off. What the
scientists have found, however, is that the application of phos-
phorous which is in that waste is in many ways worse than the ni-
trogen and the EPA should be regulating that.

What the EPA is now saying, “Well, we are going to let you go
on with this banking for phosphorous system.” The banking system
is this: Put as much of it on your fields as you want as long as you
control nitrogen. It can’t do any harm. Scientists are telling us that
phosphorous is running off just like nitrogen is running off, and
there has been so much of it already banked, that there is no room
for any more.

Mr. Chairman, these polluters are going to have to control phos-
phorous. To apply phosphorus at astronomical rates, they are going
to have to increase their land mass by such magnitude that it will
result in their not being able to operate these pollution systems.
Their factory fields are heavily ditched to carry this runoff down
to the rivers. That is why factory farms are fighting this. They
don’t want controls on phosphorus. We cannot allow banking be-
1c’lauls(e banking is just another way of letting this industry off the

ook.

Chairman LIEBERMAN. Thanks.

Dr. Green, I also was interested in your testimony. I do think
that the new, and I am sure you have noted it, that there is a real
openness and interest here on Capitol Hill, certainly, in so-called
noncommand-and-control environmental protection, a lot of interest
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in cap-and-trade. Of course, one of the great stories is the extent
to which an environmental ethic has been adopted by a lot of peo-
ple in the country and a lot of businesses in the country over the
years, but here is the contention that I want to make to you and
ask you to respond.

That would never have happened without enforcement of envi-
ronmental laws; in other words, without rules and, if you will, de-
terrents. If I can misuse an old, familiar expression that necessity
is the mother of invention, that in some ways, law enforcement is
the mother of voluntary cooperation with environmental laws be-
cause it creates an incentive and a deterrent.

So I want to ask your reaction to that. Don’t you agree that even
to have some of the kind of voluntary or cap-and-trade programs
which are not voluntary, but not command-and-control, we need to
have the threat or reality of enforcement in some cases?

Dr. GREEN. I would have a two-prong answer to that question.
The first is I would have to disagree a little bit with the premise,
which is that if you go back as far as Henry Ford, there is a well-
known tale in which he goes through his factory and he points out
that everything which is being emitted and/or wasted or released
into the water is something he had to pay to get into the factory
in the first place. And he ordered his people to eliminate those
wastes because they were eating up profit, essentially.

And so his interest in reducing waste led to his reducing his en-
vironmental footprint, no regulation or requirement was necessary,
and in fact that story has been repeated throughout industry
throughout history.

At the same time, if you were to look at the remaining wetlands
we have in this country, a very large percentage of them were pre-
served because they were private hunting preserves and private
recreational facilities, private parks before they were federalized
and nationalized.

So it is not the case that rules precede environmental values.
What does seem to precede environmental values is a rising quality
of life and the satisfaction of basic economic needs, after which peo-
ple’s interests turn to satisfying their environmental needs, an ex-
ample being in California, for instance. If you were to look at the
improvements in air quality in California and ask what rules were
in place when, what you would find out is that the air quality im-
proved from the local rules that were in place, from the smoke
rules in the 1950’s. Then the improvement was already underway
when the rules were made into State rules in California, and the
trends were well defined by the time that the rules were made into
Federal laws in the Clean Air Act.

So there is actually well-documented evidence—I refer you to an
author named Indur Goklany—of the bubbling-up nature of envi-
ronmental quality from local levels, through local and voluntary ac-
tions, and local government actions as well, upward throughout the
legislative hierarchy.

Chairman LIEBERMAN. I hear you, but I must say even the Mas-
sachusetts program that you cite has an enforcement feature in it
if the standards set by the law are not met.

Incidently, I never heard the Henry Ford story before, but it is
interesting because unfortunately most industrialists from Ford up
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until the early 1970’s didn’t follow that ethic. That is why the
Clean Air, Clean Water laws, etc., came into effect because there
was such wanton emission of pollutants into the atmosphere.

The law expressed our societal outrage about that and set the
goal of making it better. It did begin to make it better. Then I
think companies began, in fact, to absorb that ethic and not want
to be on the wrong side of the law. I will never forget a conversa-
tion that some years ago I had with an executive at a large chem-
ical company, who was telling me that his company had just spent
hundreds of millions dollars cleaning up its act. He happened to be
the person at the firm in charge of that cleanup, so maybe he was
the resident environmentalist, but he was convinced that it hap-
pened when the daughter of the CEO came home and asked wheth-
er it was true what she was hearing, that daddy’s company was
defouling the air and the water. That sort of sense of shame, if you
will, at a very personal level, which came from law enforcement,
I think, created the ethic that we have.

So I am going to go on to Mr. Newhouse.

I read a statistic a while ago which sets the context for your ex-
perience, which is that EPA estimates that 40 percent of the head-
waters of all Western watersheds have been polluted by mining.
That doesn’t surprise you, does it?

Mr. NEWHOUSE. Not at all. That is I think a conservative esti-
mate, and historic mining being the important point. We are deal-
ing in mining with a 130-year-old law that outlived its usefulness
about at least 100 years ago. A lot of those mines in Arizona, for
instance, there are at the moment an estimated 15,000 abandoned
mines. Now there is some problem there that I do not know the an-
swer to, but these are hazards to people’s health, they are hazards
to children.

I do not understand why even at the State level that has not
been dealt with, but my concern is about Yarnell and its problems.
We have tremendous problems, and most of our problems lie in the
difference between an environmental interpretation of the law, a
provision of a law, a parsing of words, whatever you want to term
that, that gave us hope that at some point a mine could simply be
denied because it was inappropriate and irresponsible.

Then along comes another interpretation, another administra-
tion, and those hopes go out the window because then it has
evolved into a matter of what is necessary to perform a mining
function. Destruction of a mountain is probably necessary, but it is
environmentally terrible.

Does that answer your question?

Chairman LIEBERMAN. It sure does, and that is the point here.
We pass laws, here in Congress and then the Executive Branch im-
plements them. There is a lot of room in the implementation for
values to be imposed that do not appear to be the intention of Con-
gress in adopting a law like the Federal Land Policy and Manage-
ment Act.

In your case, just to state it for the record, “November 21, 2000,
the Department of Interior published regulations to remedy long-
standing problems associated with pollution from hard-rock mining
on land managed by the Bureau of Land Management.”
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Then, on October 30, 2001, almost a year later, in a new admin-
istration, BLM issued a final review that removed the regulation’s
language providing for the denial of mining plans that could cause,
“substantial irreparable harm,” as well as many environmental
performance standards.

So there is a wording change that removes, in a sense, an oppor-
tunity for hope from you. That is quite significant.

What is the status of your own efforts and the folks, your neigh-
bors in Yarnell, to try to protect yourselves?

Mr. NEWHOUSE. Historically or currently?

Chairman LIEBERMAN. Right now.

Mr. NEWHOUSE. Right now the whole mining project is in limbo
I would call it. It has never been denied. The application has never
been denied. The company ceased funding of the EIS process, citing
the depressed commodity metals market, but it still has the oppor-
tunity, and they have announced that if there is an increase in
metals prices, will resume the project.

So it has been, we are neither afoot nor on horseback at the mo-
ment. It is sort of they can come back, with certain mitigations, if
they will continue funding the process.

Chairman LIEBERMAN. Thanks, Mr. Newhouse.

Ms. Sieck, among the pieces of evidence that you submitted was
a picture of a park ranger in Yellowstone wearing a respirator at
the west entrance which was just taken about a month ago.

Is there any argument that the air quality problems that the
park rangers are facing come from anything else but the snowmo-
biles?

Ms. SIECK. No, there is not.

Chairman LIEBERMAN. Let me just state for the record, there is
not significant vehicular traffic or any other kind going

Ms. SIECK. No, there is no other vehicular traffic at this time.

Chairman LIEBERMAN. Let me ask this question. I understand
that EPA is developing a proposed rule for off-road mobile sources.
I want to know what you know about what EPA is doing and how
you think their actions could impact, in reality, life in Yellowstone
and maybe elsewhere.

Ms. SIECK. Let me just clarify one thing about your previous
question. There are snowcoaches on the same roads as snowmo-
biles, but in small numbers.

Chairman LIEBERMAN. Yes. I wanted to make clear. I know it is
clear to you and others who have been there, but there are not a
lot of cars or trucks going around.

Ms. SIECK. There are no trucks or cars.

Chairman LIEBERMAN. Right.

Ms. SIECK. Right. As far as the proposed EPA rule, EPA is a co-
operating agency with the Park Service on the winter use decision
in the supplemental process, and the EPA representative has made
it clear to the Park Service and to the other cooperating agencies
and states that the Park Service should not rely on EPA to protect
Yellowstone’s air quality. The EPA rule will be a national rule, and
it very likely will not be protective enough for Yellowstone’s Class
I airshed status under the Clean Air Act and for what all Ameri-
cans believe national parks should be, which are the cleanest, most
healthful places in this country.
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What the EPA rule appears to be headed towards is, and the
final rule is due this fall, is they are looking at 30-percent to 50-
percent reductions in snowmobile emissions within the next 10
years. So there is nothing timely, and there is nothing significant
enough to ameliorate the problems that we are seeing right now in
Yellowstone.

I would add one final thing to that. The snowmobile industry
also has been vocal to the Environmental Protection Agency that
they don’t believe that EPA should regulate snowmobiles at all,
and they are attempting to have their regulations be as mild as
possible.

Chairman LIEBERMAN. So the industry’s answer is that tech-
nology will make this better.

Ms. SIECK. Yes.

Chairman LIEBERMAN. But by when and by how much?

Ms. SiECK. That is the question, and we don’t believe that there
are answers to that question, and the answers that we have seen
are not strong enough to warrant delaying protections for Yellow-
stone and allowing these problems to continue.

Chairman LIEBERMAN. Am I correct that additional funds have
been given to Yellowstone this year to reduce the impacts of
snowmobiling?

Ms. SiECK. Yes. There was an additional $264,000 that went this
year to a pilot project to try and mitigate the impacts from snow-
mobiles. The examples I mentioned in my testimony about the 1 in
10 snowmobilers being cited, the wildlife——

. Chairman LIEBERMAN. That is what the money has been used
or.

Ms. SiEck. Well, the money was used to try to prevent things
like that, and what we have seen this winter is that, in spite of
that quarter million dollars, the problems have continued and
worsened in some cases.

Chairman LIEBERMAN. Sure. Thanks.

Dr. Torbit, probably appropriate, before I ask you a question or
two, to indicate, for the record, that our colleague, Senator Craig
Thomas has submitted a statement for the record to be printed in
regard to the Red Desert.1

Dr. Torbit, the Bureau of Land Management has requested addi-
tional funding to update its management resource plans, which are
required by law, developed locally, as you know, and provide for
the types of activities that will occur on BLM-managed land.

We understand that BLM in Washington recently instructed its
field staff to issue leases and permits to drill, even if these plans,
management resource plans, are out of date. Are you familiar with
that situation? And, if so, could you share what you know about it
with the Committee?

Mr. TorsBIT. I am familiar with it because that is the way things
work in the West with the BLM. Frequently, during the resource
management planning process, areas are identified for oil and gas
leasing. And whether you work for the State or another Federal
agency or you are a citizen and you provide comments that say
there are problems with leasing in this area, we probably shouldn’t

1The prepared statement of Senator Thomas appears in the Appendix on page 608.
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do it, you think about these other factors, we are told, “Wait. We
will do the detailed environmental analysis later when we actually
go through the leasing process.”

Of course, then the leases are bought, the companies feel like
they have a right to access land, and all of the environmental com-
pliance is done in a hurry-up mode. Frequently, many companies
wait until the end of their lease before they even start exploration
and development, and it is very common for areas to be leased or
developed, even if the life of the RMP has expired. That is kind of
business as usual in the West.

Chairman LIEBERMAN. You also testified that BLM is character-
izing wildlife lease stipulation as obstacles to production. So I am
going to ask you to just explain a little more about what wildlife
lease stipulations are and how would they represent obstacles?

Mr. TORBIT. In the planning process, before a lease would be
available for any company to purchase, BLM reviews, in the case
of Wyoming, it reviews the area with the Wyoming Game and Fish
Department to look for wildlife conflicts. It could be a crucial win-
ter range, the only area within 500 square miles where pronghorn
can winter, could be a sage grouse nesting area. If they verify that
data, then they put the stipulations on the lease. It is sort of the
“buyer beware” that before you purchase this lease, there are these
restrictions.

So, for example, with the winter-range stipulation, you are pre-
cluded from drilling, not producing, but just the drilling phase of
the lease, you are precluded from drilling, say, depending on the
area, say, from the 1st of December through the 1st of May, simply
to allow wildlife access to that site. Similar for the sage grouse
nest, during the nesting or the breeding season, you are not al-
lowed to drill. You come in later, you drill, you hit, you can
produce, those stipulations go away.

So the buyer is aware that those stipulations are on the lease
when they buy them, in theory. They may purchase them for a
lower price because of those complications. My experience is that
as soon as the company is interested, after they have purchased
the lease, they are interested in production, they simply go to the
dBLM and ask for those stipulations to go away, and frequently they

0.

Chairman LIEBERMAN. A final question for you. Your testimony
explained that if environmental protections are already incor-
porated into existing development decisions, Federal managers are
encouraged to be creative in circumventing those protections to
benefit energy production. Can you give us any examples of that?

Mr. TorsBIT. Well, the previous examples of wildlife stipulations
I think are the ones I am most familiar with.

Chairman LIEBERMAN. Yes, that is what you were

Mr. TorBIT. But there are also situations I am familiar with
where directional drilling was initially proposed to be done on an
area to avoid a watershed or some of these other resources. When
it came time to do it, the company simply said we cannot afford it,
and so that restriction, too, was waived.

I might just add that one of the things that concerns me is the
idea or the rhetoric that somehow things are out of balance, and
we have got to put that balance back by being more aggressive
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with our energy exploration and development. I think that it is im-
portant to point out that these laws have been operational for
many, many years. I have worked with many people in the energy
business who have told me something must be working if both
sides are mad about it. You say they are not tough enough, and I
think they are too tough, something must be working.

And so I think that is really what the environmental laws have
been in the past. They have struck that balance. And to those who
would say things are out of balance, and we have got to tip this
scale the other way, I would just mention something my great
grandfather said to me a long time ago, “You can put your boots
in the oven, but that don’t make them biscuits.” You can say a lot
of things, but that doesn’t mean that is what is happening on the
ground.

Chairman LIEBERMAN. Hear, hear. I can’t top that. [Laughter.]

That is the place to conclude the hearing. “You can put your
boots in the oven—"

Mr. TORBIT. But you can’t make them biscuits.

Chairman LIEBERMAN [continuing]. “But that doesn’t make them
biscuits.” OK.

I thank all of you. I apologize that more Members of the Com-
mittee were not here today. The scheduling is difficult, people prob-
ably had other meetings and other hearings. Because I have been
so moved by the testimony, I am going to take it on myself to sum-
marize the testimony and submit it to the other Members of the
Committee. I think it is important, no matter where you are com-
ing from, to hear these stories that you have told really quite com-
pellingly. So I thank you.

I thank Dr. Green, and I thank the four others of you whom I
would describe as environmental advocates or just plain citizens
who are upset about a specific problem going on. I promise you that
your testimony has truly affected me, and informed my reactions
to where we are now in environmental protection. I am going to tell
your stories as I go ahead with my work.

Hopefully, all of us together can put the brakes on the direction
in which the administration’s environmental policy is going before
it does irreparable harm. It is not just vague, it is very specific and
personal, as your testimony indicated. So I thank you very much
for the time and effort you have given us today.

I am going to leave the hearing record open for 2 weeks in case
any of the Members of the Committee want to ask you questions
in Wrcilting or that you would like to add any more testimony to the
record.

Thank you very much. The hearing is adjourned.

[Whereupon, at 12 p.m., the Committee was adjourned.]
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Thank you, Mr. Chairman. Today’s hearing on the environment is very timely.

I suspect that some of the issues brought up today may be debated on the Senate
floor as we continue working on the energy bill.

I don’t think there is anyone in this room that would argue that protecting the
environment isn’t important. We may disagree on the best way to do this, but I seri-
ously doubt that anyone in Congress or in the administration doesn’t want to pro-
tect our streams, forests, and air.

However, some people seem to think that protecting the environment and encour-
aging businesses to grow cannot be achieved at the same time.

I disagree with this assumption.

It is important that we reach a balance between environmental interests and
business interests. With the right technology and incentives companies can continue
to grow and the environment can be protected.

Putting in place regulations or laws that are too strict can have a devastating af-
fect on our economy, as companies struggle to meet new costs.

We saw this when the CAFE standards were implemented and the auto manufac-
tures ended up laying off workers to help cut costs.

We have also seen unanticipated consequences of CAFE standards. More than
40,000 people have died in crashes who might have otherwise survived had their
vehicles been heavier.

Of course, putting in place regulations or laws that are too weak can damage the
environment. That is why it is so important to find the right balance.

I look forward to hearing from our witnesses today, and gaining their perspectives
on this important issue.

Thank you, Mr. Chairman.

MARCH 13, 2002

Thank you, Mr. Chairman. Today’s hearing is the second of two this Committee
is holding on the Bush Administration’s environmental policy.

Unfortunately, it often seems that when you talk about environmental issues, it
turns into an “US-against-them” discussion, with a “winner-take-all” attitude. How-
ever, environmental policy doesn’t exist in a vacuum, and it must be balanced
against business interests, State rights, and land-owner rights, among other things.

We all want clean water and air, and we have come a long way in protecting our
environment. But, it’s important to remember that growth and productivity do not
necessarily come at the expense of the environment.

In fact, according to the White House, air pollution has declined by 29 percent
over the past 30 years, while our economy has grown almost 160 percent.

Businesses should be given the right incentives and flexibility so they can meet
vaironmental standards, without having to lay off their workers or even close their

00rs.

I certainly realize that we still have some major environmental challenges to over-
come. At the end of the day, however, the programs that will probably have the
most success are those that have the support of communities, environmentalists and
businesses.

I look forward to hearing from our witnesses today, and appreciate the time they
have taken to be here today. Thank you.

(105)
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Good morning Chairman Lieberman and Committee Memibers, thank you for the
opportunity to speak this morning. As Chairman of the Subcommittee on Forests and
Public Lands of the Energy and Natural Resource Committee I held a series of five
hearings between November 1999 and March 2001 to examine the development and
potential consequences of the Clinton Administration’s Roadless Area Conservation
Rule. Qur hearing record details numerous questions about the process and data used to
develop the Roadless Area Conservation Rule making. While I will not recite every one
of those questionable actions, I will highlight a number of the more egregious actions we

uncovered during our hearings.

I'm very happy to see the Government Affairs Committee’s willingness to
examine the Clinton Administration’s Forest System Roadless Area Conservation Rule
because I believe the process they followed left a lot to be desired. I also plan on making
a number of comments on the Bush Administration’s efforts to improve the Clinton

Administration’s wrongheaded Hard Rock Mining 3809 Rule.

To begin with you need to understand that the issue of Roadless Areas within the
National Forests has been around for more than 30 vears. In 1972 the Forest Service

began a Roadless Area Review and Evaluation (RARE I) to examine how much land
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might be set-aside and recommended for potential Wilderness. A more comprehensive
evaluation, RARE II, was undertaken in 1982, That review examined a little over 62
million acres. Through the 1980's and early 1990's the Forest Service finalized the forest
planning documents required under the National Forest Management Act (NFMA).
Congressional action on Wildemess combined with those NFMA forest plans resulted in

a number of land allocations and yes some timber harvesting in roadless areas.

Those various Wildemness bills passed by Congress allocated 24% of the RARE II
lands to Wilderness. The NFMA forest plans recommended 10% of the 62 million acres
for Wilderness, 17% of the land for future Wilderness Study, 38% of the land for other
rﬁultil;le—use that excluded timber harvesting, and 14% of the 62 million acres to be

considered as potentially available for timber harvesting.

From the time RARE I was completed through 1998, less than 1.1 million acres
of the original 62 million acres studied were utilized for timber harvesting. Despite the
almost hysterical rhetoric by Forest Service Chief Mike Dombeck and others in the
administration, less than 2% of the entire area studied in RARE II had been entered, or
would likely be entered in the next five years for timber harvesting. Simply put, thisis a

problem that has been around for 30 years and is likely to be debated again and again.

1 think your Committee also needs to understand the interplay between the
Subcommittee on Public Lands and Forests, and the Clinton Administration on this issue.

In 1998, after an Interior Appropriations vote on Forest Service Road Construction, I
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invited then Chief of the Forest Service Mike Dombeck to my office to discuss the
Roadless issue. Ioffered the Chief my help in working cooperatively to resolve this
thorny issue. I was politely informed by Chief Dombeck that they would rather resolve

this issue administratively. Let me illustrate the manner in which this was handled.

In May of 1998 then Vice-President Al Gore, in a speech to the League of Conservation
Voters, stated that not only would he eliminate all road building, but he would prohibit
all timber harvesting in Roadless areas. In effect he announced the selection of the final

alternative before the EIS and draft rule making had begun.

On October 13, 1999 President Clinton in a speech at Reddish Knob, on the
George Washington National Forest in Virginia directed the Forest Service to develop
and prepare for public comment regulations to end road construction and to protect

inventoried and un-inventoried roadless areas across the National Forest System.

On October 19, 1999 the Forest Service published a Notice of Intent to Prepare

anf Environmental Impact Statement to proposed protection of certain Roadless Areas.

In June of 1999 Chief Dombeck, in a letter to his employees on the Roadiess
issue, stated that “Collaboration does not alleviate our responsibility to make decisions
that we believe are in the best long-term interests of the land or the people who depend
on and enjoy it.” Thus making it very clear that Mr. Gore’s statements would be carried

out.



109

In the President Clinton’s 2000 State of the Union Address he commended Vice
President Al Gore by exclaiming that together they had “in the last three months alone

helped preserve 40 million acres of roadless in the national forests.”

On November 13, 2000 the final EIS of the Roadless Area Conservation Rule was
released and on January 12, 2001 the final Roadless Area Conservation Rule was
published in the Federal Register. Therefore the agency theoretically read, absorbed and
responded to over 1.2 million public comments in a little under two months which was

disrupted by the holiday season.

Mr. Chairman, we may disagree on whether or not this is good policy, but I doubt
we will disagree with the perception of many who are astonished that any federal agency
could develop such a comprehensive plan in a little over one year, and then sort through,

catalog, and respond to over 1.2.million comments in two months.

Given the earlier comments I’ve sighted by both President Clinton and Vice-
President Al Gore it is clear to me that the decision on what to do about Roadless was
sealed on October 13, 1999 and the rest of this effort was little more than window

dressing.
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After nearly a year’s worth of hearings about the problems with the development
of this rule, it came as little surprise to many, including myself, when on May 10, 2001
U.S. Federal District Court Judge Edward Lodge stayed the implementation of this rule.
While Judge Lodge’s stay has been appealed to the Ninth Circuit Court of Appeals, the
fact remains that no administration, not the Bush Administration, not the Clinton
Administration, nor any future administration can ignore his ruling. Thus, even if the
Bush Administration were hellbent on implementation, they couldn’t carry forward in the
face of Judge Lodge’s decision. In addition, the Ninth Circuit has not yet ruled on the
appeals, and current law makes it impossible for the administration to implement the
Roadless Area Conservation Rule. Quite frankly Mr. Chairman, ’'m disappointed that
the Sénate Government Affairs Committee would insinuate, by holding this hearing, that
the Bush Administration should behave in a manner that would ignore Judge Lodge’s

ruling.

Chairman Lieberman, I've kriown you for a very long time and I have always
known you to be a man who believes in the rule of law and who holds our courts in the
highest regard. I think you and I would agree that it would belittle this Congress to
second-guess a U.S. District Court ruling, particularly one that appears to be as well
thought out as this one. Ibelieve that your Committee’s examination of the Bush
Administration’s implementation of the Roadless Area Conservation Rule is at the very

least premature.
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Tknow that both the Natural Resource Defenses Council and Professor Thomas
MeGarity, both proponents of the Roadless Rule, are here today to attempt to convince
you that the Bush Administration is somehow skirting the law by refusing to fully
implement the Roadless Area Conservation Rule. But, the simple fact is that Judge
Lodge in his May 10, 2001 ruling said that: “The Forest Service is HEREBY
ENJOINED from implementing all aspects of the Roadless Area Conservation Rule,
including (1) the final rule published on January 12, 2001, and (2) that portion of the
Roadless Avea Conservation Rule that was published November 9, 2000 as part of the

‘National Forest System Land Resources Management Planning: Final Rule.”

I ask that a copy of Judge Edward Lodge’s May 10, 2001 Stay Decision be

entered into the record of this hearing.

1 also expect that one or more of the witnesses you will be hearing from today
will decry the fact that the Bush Administration chose not to argue against Judge Lodge’s
Stay Decision in the Ninth Circuit Court of Appeals. They are likely to suggest this
implies that this Administration is somehow less committed to dealing with the Roadless
Issue than past Administrations. I think you would be wrong to draw this conclt{gion.
The fact is that every Administration faced with defending agency decisions in court
examines gach case on its merit and then decides which course of action is best for the
government. In April of this last year the Washington Legal Foundation provided me
with an analysis of the Clinton Administration’s failure to defend or appeal cases that

went against its natural resource agencies during its eight long years in office.
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The Washington Legal Foundation found, “13 occasions when the Clinton
Administration refused to defend resource management decisions of its predecessors,
choosing to accept an injunction or remand from a U.S. District Court rather than defend
those decisions in a U.S. court of appeals.” Further, “On at least 28 other occasions, the
Clinton Administration refused to defend its own resource management decisions in a
court of appeals after receiving an injunction or remand from a U.S. district court.” The
Washington Legal Foundation also found that: “The Clinton Administration’s defense
effort in the Supreme Court was even worse. Apart from the district court losses that it
refused to defend, the Clinton Administration lost more than 20 resource management
cases ;n the U.S. court of appeals after winning in the district court. More than half of
these losses were in the Ninth Circuit court of appeals, the appellate court with the
highest reversal rate (more than 90%) in the United States. Yet in its eight years in
office, the Clinton Administration asked the Supreme Court to review an adverse

resource management decision by a court of appeals just once.”

As you can see, Mr. Chairman, it is common for an Administration to make the
decision to allow a district court ruling to stand and to forgo an appeal of a case. ‘It is do
all the time and even the Clinton Administration’s record on resource management court
cases shows this. I ask that a copy of the Washington Legal Foundations April 25, 2001

analyses be added into the record of this hearing.
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In 1969 Congress passed the National Environmental Planning Act (NEPA) and
the National Forest Management Act (NFMA) in 1976. Combined, these two laws form
the foundation for developing new policy for our National Forasts. They both involve a
significant investment in public input on decisions. Over the vears, groups like the
Natural Resource Defense Council have brought countless legal challenges against both

forest plans and projects that they felt shor-circuited one or both of these laws.

On average it now takes the Forest Service up to five years to complete & forest
plan for forests that contain 1.5 to three million acres. It can take as long as three years
to complete an Environmental Impact Statement for a timber sale project that involves
léés tl;an 300 acres of harvest units in 4 1,500 acre sale area. Yet the Clinton
Administration was able to complete both an Environmental Impact Statement and the
Administrative Procedures Act Federal Rule on Roadless Area Conservation Rule in just

¢Ver Ong year,

‘While | can understand why groups like the Natural Resource Defense Council
might like the result they obtainéd from the Clinton Administration and would prefer that
the ruling be implemented immediately, it is a bit disingenuous for them to consistently
complain about projects moving forward too quickly and then demand the Bush .
Administration ignore a U.S. District Court when it ruled against the government. And
let me be clear on what Judge Lodge said about the Clinton Administration’s process. He
said in his April 5, 2001 ruling that: “@t appears from the record that the message

disseminated during the development of the EIS was perceived by the public to be, at
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best, confusing and, at worst, inadequate, ™ .. “At this point, the evidence is that the
Forest Service did not, and in fact could not, provide meaningful disclosure as
descriptions and maps of the areas to be impacted by the rule were unavailable and
Forest Service representatives were ill-prepared to answer the questions and concerns
of the general public®. . . NEPA requires full disclosure of all relevant information
before there is a meaningful public debate and oversight® . . .In fact, this is strong
evidence that because of the hurried nature of this process the Forest Service was not
well informed enough to present a coherent proposal or meaningful dialogue and that the
end result was pre-determined. Justice hurvied on a proposal of this magnitude is justice
denied. . . Based on the foregoing, the Court conelusively finds that the comment period
was gr-'ossly inadequate and thus deprived the public of any meaningful dialogue or input
into the process - an obvious violation of NEPA.”* [And finally], the Cowrt finds it likely
that Plaintiffs would succeed on the merits of their claim that the Forest Service violated

»5

NEPA by failing to analyze a reasonable range of alternatives.” These are very strong

words, Mr. Chairman and [ believe for good reason.

Last summer, my staff took the time to better understand why people are so upset

over the Roadless Area Conservation Rule. I would remind the Committee that in their

! ©1-CV-11 March 5, 2000 - Judge Lodge Order pg - 14

2 01-CV-11 March 5, 2000 - Tudge Lodge Order pg - 14 & 15
3, 01-CV-11 March 3, 2000 - Judge Lodge Order pg - 15
4 01-CV-11 March 5, 2000 - Judge Lodge Order pg - 15
5, 01-CV-11 March 5, 2000 - Judge Lodge Order pg - 17
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final EIS, the Forest Service provided maps of designated Roadless areas at the State
level. Thus for instance, in Idaho, due to the map scale, most of the Roadless Areas were
shown to be very small, but as we sampled forests across the country we discovered why
folks are so upset. We analyzed approximately 44 million of the 60 million Roadless
acres included in the Clinton Roadless Initiative. In short we found 28,000 acres of Non-
Forest Service federal lands within the RARE II (Roadless Area Review and Evaluation
11) areas which, at the least, surfaces an interesting questions about conflicting federal
agency management goals. We found nearly 43.5 thousand acres of State lands within
the RARE II Roadless Areas and more than 421.5 thousand acres of privately owned
lands within these areas. Interestingly, we found no evidence in the Forest Service EIS to
sﬁgge;t that the State, private, and other Federal landowners were notified by either
national or local Forest Service officials that this policy could affect the National Forests

that surround their lands.

Chairman Lieberman, if the local government were going to change the zoning
around your home or the home of one of your constituents and then failed to notify you
of the change or what it might mean, I imagine you would be upset and skeptical about
the process‘ used to develop the zoning rule. This is no different than the Roadless Area
Conservation Rule. The Forest Service developed this rule in a very compressed time
frame, with little or no description of the potential impacts of the rule at the local level.
1t is not surprising that so many people are upset, and it is no wonder why Judge Edward

Lodge stayed the implementation of this rule.



116

Our staff analysis found other very disturbing information. For instance on the
Boise National Forest we found five Roadless Areas with forest development roads
within in them. We also found a fire tower and an FAA radar site in a RARE I Roadless
Area where road maintenance and reconstruction will no longer be allowed. In my home
state of Idaho, on the Panhandle National Forest, we found 13 Roadless Areas with
National Forest System Roads within them, along with at least three mines, one Forest

‘Service campground and one power line.

On the Superior National Forest in the State of Minnesota, we found three
Roadless Areas with National Forest system roads in them, along with four public boat

ramps, three Forest Service campgrounds, and one mine.

On the Chequamegon-Nicolet National Forests in northern Wisconsin we found
1,317 acres of private land and 2,886 acres of state lands within the RARE II Roadless

areas.

On the Monongahela National Forest in West Virginia we found 10 RARE II
Roadless areas with National Forest System Roads, along with a pipe line and parts of a

railroad right-of-way. One Roadless Area that we examined was made up of 75% private

property!

On the Dixie National Forest in the State of Utah we found 14 RARE If Roadless

Area’s with National Forest system roads within them, as well as one reservoir and one

11
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water pipeline in a Roadless Area. Do you suppose the communities that depend on that
water would liked to have known the potential impact of the Roadless Area Conservation

rule at the local level?

On the Gila National Forest, in the State of New Mexico, eleven of the RARE I
Roadless Areas on that forest have National Forest system roads within them, as well as

one that had a water pipeline.

1 will finish with the Pisgah National Forest in North Carolina, where we found
five areas with one or more National Forest System Roads in them, and one Roadless

Areas with a FAA Microwave Tower Site in it.

The point of going through this litany was to help your Committee better
understand why national policy, such as this, can be better developed at the local level,
and to help you put Judge Edward Lodge’s decision, to stay the implementation of this

wrongheaded rule, in a better context.

The 3809 Hard Rock Mining Regulation

Mr. Chairman the Hard Rock Mining Regulations seem to be another instance
where the NRDC and others seem to be making a mountain out of a mole-hill. Itis
becoming increasingly clear that the bonding requirements of the Clinton
Administration’s 3809 rule no longer square with the ability of mines to get bonding in

the wake of the September 11 terrorist attacks. Iam told that surety bonds are no longer

12
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available to the mining industry at any price! The surety bonding market simply has no
interest in writing bonds for the mining industry, especially given the open-ended
liability that is attached due to the manner that the BLM is calculating the bond amount.
Equally as troubling is a in the 3809 rule is an requirement that the BLM may sponsor
public visits to mines on public lands. To begin, with unpatented mining claims are
private property and the Secretary has no right under FLPMA to allow or invite members
of the public to access mine sites without the express permission of the Operator. The
reality is that the BLM lacks adequate staff to properly deal with requests for public visits

and provide proper safety training to members of the public prior to a tour.

7 Iunderstand that some folks in the environmental movement believe that the
federal land management agencies should be allowed to write regulations that are not
grounded in law. Specifically, they seem to be upset that the new 3809 regulation no
longer allows the Department of Interior to deny a permit for a proposed mine on the
grounds that it would result in “substantial irreparable harm” to the environment or to
historic and cultural resources. When the day comes that we allow our federal agencies
to make up regulations that are not based in the laws that Congress has passed, our
constituents will wonder just what role Congress plays and whether or not it is needed.
While [ understand why the environmental groups would want to give the last
Administration with such powers, I am at a loss to understand why they would be making
this argument at this time. Surely they don’t want this, or some future Administration, to
ignore the underlaying laws on other regulations implementing the Clean Air or Clean

Water Acts or'heaven forbid the Endangered Species Act. Mr. Chairman, T don’t think it
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wise to say to our public land managers that it is OK to ignore underlaying statute when
writing regulations. That is a sword that cuts both ways and such a policy will lead to the
complete abdication of power to the federal regulators. 1 don’t think either you, or I, or

any other member of the Government Affairs Committee wants to go down that road.

Mr. Chairman we can argue over the environmental policies that currently exist in
this country. There is room in this debate for opposing views. But in the case of the
NRDC’s concerns on the Roadless Rule, I don’t think that any of us want this or a future
Administration, to ignore decisions by the Federal Courts. In the case of the Mining
Rule, I don’t think any of the members of this Committee believe it wise to allow the
AMSuaﬁon to simply ignore the laws that Congress has passed and that our courts

have upheld.

1 appreciate the opportunity to testify and would be happy to answer any

questions you might have.

14
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Testimony of Governor Christine Todd Whitman,
Administrator of the U.S. Environmental Protection Agency,
Before the
Committee on Governmental Affairs
United States Senate
‘Washington, D.C.

March 7, 2002

Good morning, Mr. Chairman, Senator Thompson, and members of the Committee.

Mr. Chairman, I want to thank you for calling this hearing to review the environmental
record of the first year of the Bush Administration. I am proud of what EPA has accomplished
over the past 13 months and welcome any and every opportunity to tell people about it.

1 should acknowledge right up front that I know that the chairman does not necessarily
share my assessment about the past year. Iread your recent speech in California and I understand
your concerns. But in reading that speech I also found that we share many of the same
fundamental objectives and we agree in many cases on how to achieve them. I think thereis a
great deal of common ground that we can work productively, and I look forward to doing so.

But to enable us to work together more effectively, I think it would be helpful to change
the tone in Washington when discussing environmental issues. [understand that any discussion
about environmental policy often generates a great deal of emotion. But I also believe that all of
us involved in making that policy share a deep commitment to protecting the environment and
safeguarding the public health. Questioning the motives of one another can actually hinder
progress and delay policies that will help improve the state of the environment. Let’s do better
than that for the people we serve.

The bipartisan effort we all made together in enacting brownfields legislation should, in
my opinion, be the model for how to advance environmental policy. After being stalled for many
years, people from both sides of the aisle came together to advance the goal of cleaning up these
blights on America’s landscape. There’s no reason why we can’t do the same with other issues
of great importance to the American people.

At my confirmation hearing, and many times since, I said my goal at EPA would be to
leave America’s air cleaner, its water purer, and its land better protected than it was when I
started, I am pleased to report that we have made real progress in meeting that goal and I'd like
to take just a few minutes to highlight some of our most important accomplishments to date.

First, cleaner air. Several weeks ago, President Bush proposed what will become, if
enacted by the Congress, the most significant improvement to the Clean Air Act in more than a
decade. His Clear Skies proposal will achieve mandatory reductions of 70 percent in three of the
most noxious air pollutants emitted by power plants — nitrogen oxides, sulfur dioxide, and
mercury. These are reductions from today’s levels, which represent significant improvements in
air quality over the past twenty-plus years.



121

Clear Skies would also reduce fine particle pollution over the next ten years faster than
would occur under the current Clean Air Act. This would also accelerate the implementation of
our existing fine particles standard. The new findings published this week by the American
Medical Association underscore the importance enacting of Clear Skies to help address this, as
well as other health concerns.

The President’s proposal will achieve these various reductions. faster, cheaper, and with
greater certainty than under current law. One might characterize this approach as “a market
friendly way that encourages innovation, maintains flexibility for business, and achieves the real
environmental resulis we need.”

In fact, Mr. Chairman, that’s exactly how you, in your speech in California, described the
program on which we modeled Clear Skies — the Acid Rain Trading Program established as part
of the 1990 Clean Air Act amendments. We agree with you that, and I quote, “cap and trade
works” and has been “a resounding success. That’s why we’ve used the acid rain program as
the model for our Clear Skies proposal. ‘

I believe we can make some real progress on this issue and I Took forward to working
with Chairian Jeffords and with you and your colleagues on the Environment and Public Works
Cominittee to enact historic clean air legislation.

Before I leave this issue, I'd like to say a word about the EPA’s review of the New Source
Review Program. NSR is a program that needs to be fixed. The National Governors Association
said so quite clearly. So did the Environmental Council of the States. We are still deciding how
we can improve NSR to make it more effective in accomplishing its goal — fewer emissions from
power plants and cleaner air for all Americans.

But despite what some have said, we are not going to eviscerate NSR. We are not going
to undermine the Clean Air Act. We are not going to stop enforcing the environmental laws that
protect the health of our fellow citizens. We are going to meet our obligation to the American
people.

‘We are also meeting our obligation to the American people and the world community
with respect to climate change. Last month the President announced a sensible, responsible
proposal to cut greenhouse gas intensity of the United States by 18 percent over the next ten
years. His proposal will ensure that our country is meeting its obligation to help create a cleaner,
healthier world community without unfairly penalizing American workers or the citizens of the
developing world. At the same time, his proposal will allow us to take future actions — as the
science justifies — fo stop, and then reverse the growth in greenhouse gas emissions.

This proposal is supported by the President’s budget request. In it, he provides $4.5
billion for global climate change activities — a $700 million increase — which includes an
unprecedented cormmitment to tax credits for renewable energy. This is a voluntary program that
will give businesses the incentive to make long-term investments and develop new technologies

2
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to combat climate change.

In addition, the President’s proposal includes incentives for industry to act now to cut
their greenbouse gas emissions. By taking steps today to achieve such reductions, they can eam
credits against any future mandatory reductions. This is a commonsense, market-based idea that
I believe will produce real results.

It also complements a program we just launched at EPA called Climate Leaders. The
participants in this voluntary program agree to pursue aggressive emission reduction goals.
Already, 11 companies have signed on, including Florida Power and Light, Miller Brewing, and
Cinergy.

These two proposals build on other action we took over the past year to help improve air
quality and protect the health of all Americans. Last year we proposed a rule to control the
emissions that have contributed to the haze that has for too long shrouded some of America’s
most scenic vistas in our national parks. We will restore the views that have captivated and
inspired countless Americans for generations.

We will also help restore the health of people suffering from respiratory ailments. Our
decision to move forward with stringent new emission standards for diesel trucks and buses and
the reduction of the sulfur content in diesel fuel will save as many as 8,300 lives a year, while
preventing more than 360,000 asthma attacks in children. Iwas pleased the Sierra Club called
that decision, “a bold step toward making the air cleaner for all Americans.”

The Administration has also taken a number of other steps to make life better for
children. These include a targeted public awareness campaign on the dangers of second-hand
smoke and the establishment of four new Centers for Children’s Environmental Health and
Disease Prevention research.

And while I am talking about children’s health, I should also mention the $67 million
grants the Administration awarded last year to fund lead removal activities, as well as the action
we took to ensure that families will know about lead in their communities. We are also tripling
the number of inspections to verify compliance with lead paint disclosure laws. Both through
vigorous enforcement and proactive outreach, this Administration has made fighting childhood
lead poisoning a top priority.

Every one of these actions is making America a better place to live.

Next, purer water. Ibelieve that water quality and supply issues will likely pose the
major environmental challenges of the 21% century. Despite significant progress over the past 30
years, we still have much to do. Because nonpoint source pollution is now the major contributor
to water pollution nationwide, we are redirecting our attention away from simply looking at water
quality at the end of a particular discharge pipe to looking at practices in entire watersheds and
how they affect the quality of all the water in that watershed.

The President’s proposed budget includes funding for a watershed initiative that will
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build partnerships for cleaner water in 20 of America’s most threatened watersheds. OQur
proposal, modeled on the “Clean Charles 2005 Initiative” up in the Boston area, will help us craft
solutions for each watershed based on its unique needs and challenges.

Our focus on watersheds will also help transform the way Americans think about how
they can make a difference for cleaner water. As people learn more about the ways even small,
individual actions can add up to big environmental consequences, they will become aif active
partner’in our effort to leave America’s waters purer than they were when we arrived.

In addition to our innovative targeted watershed proposal, this Adrinistration also
recognizes the importance of helping state and local governments improve both their drinking
and wastewater infrastructure. The President’s budget proposal for the state drinking water and
clean water revolving funds is the largest combined request in history — $2.1 billion. And that’s
on top of the $1 billion requested for other EPA water quality programs.

We have also moved quickly to help secure America’s drinking and waste water systems
against disruptions from terrorist attacks. Working with Sandia Labs, we greatly accelerated
work mnderway to develop vulnerability assessment tools for water utilities, finishing the work
months ahead of schedule. In addition, we are beginning to distribute to the states the nearly $90
million already appropriated we will be spending to help water utilities perform their
vulnerability assessments.

Iwould also like to mention briefly action we took last year regarding the acceptable
levels of arsenic in America’s drinking water. As some will remember — and as some others will
never let me forget — last spring I decided to take some additional time to evaluate both the
science and the cost benefit analysis behind a final-hour proposal by the previous Administration
to lower the arsenic limit.

"After additional study, we found that the new limit was scientifically justified. Thatis
why it is going forward, on the schedule outlined in the initial proposal. But the study also
showed us that approving the new standard meant that many small water systems would have
frouble meeting it —unless they had some help. So I've committed to providing $20 million over
2 years to help those systems meet the 10 parts per billion standard.

The review strengthened the consensus that a new protective standard was needed and
helped build support for the resources needed to allow smaller water companies to meet the new
standard.

I should also point out that we had some other important victories for clean water over the
past year. We issued a rule to protect consumers from microbial pathogens like cryptosporidium,
We affirmed the Tulloch Wetland Rule which will ensure that these important ecosystems will be
better protected from inadvertent damage from nearby construction activity . And we are moving
forward with a final cleanup plan that will rid the Hudson River of more than 150,000 pounds of
PCBs, greatly reducing a health threat to both aquatic and human life.

These initiatives will help us meet our goal of purer water for all Americaus in the years

4
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ahead.
Finally, let me touch on the lJand — how we have worked to better protect it.

The most significant accomplishment in this area of the last year — indeed in several years
— is the passage of historic brownfields legislation I mentioned earlier. This new law, which will
help cleanup thousands of the most difficult brownfields that remain in America, is a fine
example of how much we can accomplish when we work together in a bipartisan fashion. The
Senate passed the brownfields bill 99 to 0. The House acted with similar enthusiasm.

This new law will truly be seen as one of the landmark pieces of legislation of the 107"
Congress. It’s an accomplishment of which every member of this committee — and of the Senate
— can take genuine pride. And I’m pleased that in our budget request for FY 2003, the President
asked for $200 million to help state and local governments tackle brownfields projects. That’s
more than double from last year.

We have also continued to ask for steady funding for the Superfund program. In fact, our
request for $1.3 billion in next year’s budget represents an increase over the current year’s
appropriation. That’s because our request for brownfields funding is in addition to the Superfund
fanding, not part of it, as it has been in years past.

So, Mr. Chairman and members of the Comumittes, as I look at the record over the past
year, I'm proud of what we have accomplished at the EPA. Because of what we have done,
America’s air will be cleaner, its water purer, and its land better protected. And that’s important,
not just because it means a cleaner environment, but because it also means a healthier America.

1 said at the outset, Mr. Chairman, that I believe we share the same goals for protecting
the environment in America, and [ do. 1 thought your quote from Genesis was appropriate, “God
took the man, Adam, and placed him in the Garden of Eden to work it and to guard it.” 1hope
you would agree, though, that we women are given the same responsibility — and as for me, I
intend to meet it. Each of us has the obligation to be a good steward of the Earth.

Mr. Chairman, I'm an optimist. Ido not believe the opportunity for bipartisan
cooperation on environmental issues has been lost. But it will be unless we spend more time
trying to win environmental victories and less time trying to score political points. So let’s
move forward from here, determined to find the common ground that will advance our common
goals

Now I would be happy to take your questions.

L
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Statement of Eric Schaeffer
March 5, 2002

Thank you, Senator Lieberman and members of the Comumittee, for inviting me to testify
today. Last week I wrote to Administrator Whitman upon leaving the Environmental Protection
Agency to share some concerns about an assaunlt by the energy lobby on our efforts to enforce the
Clean Air Act. I would like to summarize those concerns, and ask that my letter be included in
the record.

Until last Thursday, I managed the EPA program responsible for civil enforcement of
most environmental laws. Two years ago, we brought lawsuits against plants owned by nine
electric power companies for violating the Clean Air Act. Together, these companies release §
million tons of sulfur dioxide every year — that’s one out of every four tons emitted nationwide —
and 2 million tons of nitrogen oxide. The acid rain and choking smog from that kind of pollution
is a killer, responsible for an estimated 10,600 premature deaths every year, 5,400 cases of
chronic bronchitis, childhood asthma, and over 1.5 million lost workdays. These are EPA
estimates approved already provided to the Senate, and they document a clear and present danger
to the public health.

This outrage should be stopped, and it can be if we are willing to enforce the Clean Air
Act. But EPA’s efforts to do so are threatened by a political attack on the enforcement process
that I have never seen in twelve years at the Agency. The energy lobbyists, working closely with
their friends in the White House and the Department of Energy, are working furiously to weaken
the laws we are trying to enforce. Not surprisingly, defendants have slipped away from the
negotiating table one by one, and our momentum toward settling these cases has effectively
stopped.

Many of the plants EPA sued date back to the forties and fifties; all were built before the
Clean Air Act New Source Review program became law twenty-four years ago. None meet the
modem pollution control standards we have required of new plants built since that time. The
laws broken reflect a bargain made with these relics of the smokestack age in 1977. These so-
called “grandfathered” plants were allowed to avoid tough new standards for pollution control, as
long as they were not modified to increase their emissions above a certain threshhold. If you had
the money to rebuild or replace a major component, so the law assumed, you could afford
modern pollution controls.

Our lawsuits allege that this bargain was not kept. These companies undertook a number
of large projects — some costing over ten million dollars — that increased their pollution, and
without installing state of the art pollution controls.

Just before the new Administration took office EPA, working with states like New York
and Connecticut, were making real progress bringing these cases to a successful conclusion.
Cinergy and Vepco publicly agreed to reduce these pollutants by a combined total of 750,000
tons, the Tampa Electric settlement took 190,000 tons out of the year, and we had begun
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productive talks with other companies.

But in the spring of 2001, it became obvious that the energy lobby was working inside the
Administration to undermine our cases by changing the rules we were trying to enforce. And one
by one, the companies we were negotiating with began slipping away from the table. Cinergy
and Vepco still have not signed the agreements reached sixteen months ago. We did not receive
any calls from the White House asking us to stop working on cases; this is not the movies. But
attorneys representing the companies themselves asked why they should comply with a law the
White House was trying to change, and we had no answer.

The energy policy announced by the White House last May calls for a review of the cases
we filed and the New Source Review law we were trying to enforce. The Department of Justice
eventually determined that our enforcement cases were, in fact, reasonable under the law. But
the Administration’s efforts to weaken the New Source Review laws continue.

The latest drafts in circulation — and defendants’ lawyers always seem to have the latest
copy — would widen narrow exemptions into gigantic loopholes that would swallow the law
whole. One draft proposal would apparently allow the replacement of every part of a utility
boiler, down to the concrete pad, without ever triggering the requirement for pollution controls.
This kind of perpetual immunity from the law is exactly what courts have said is prohibited by
the Clean Air Act. And now the Administration is advancing a new legislative proposal — the so
called “Clear Skies™ bill — that appears to cut pollution less that our enforcement actions would.
Why chase a new bill through a long legislative process if we’re not willing to enforce laws
already on the books?

At a banquet accepting what amounts to the Academy Award for best lobbyist, the head
of the Edison Electric Institute quoted from Machiavelli and summed up what appears to be the
energy industry’s guiding philosophy: “It is good to be feared.” It was a revealing moment, but
maybe that’s business as usual for the utility industry.

But with more than 10,000 premature deaths a year, the stakes are too high for business as
usual. We need a fair fight, in the open, and based on the facts, and then we need to choose. We
need to choose between the law, and the lobbyists trying to undermine it. We need to choose
between children with asthma, and influence peddlers who don’t seem to care. If the
Environmental Protection Agency makes the right choice, we’ll all breathe easier.



127

United States Senate
Committee on Governmental Affairs
March 7, 2002

Testimony of E. Donald Elliott"

Mr. Chairman and Distinguished Members of the Committee:
It is a great pleasure to be testifying again before this distinguished Committee,

chaired by my neighbor Senator Lieberman from my home state of Connecticut, just as it

was equally a pleasure to testify in the past when it was chaired by Senator Thompson.

As an academic working in the field of environmental law as well as a former
EPA General Counsel and a practicing environmental lawyer, I must respectfully
disagree with the assessment of the environmental record of the Bush Administration
offered by my good friends Professor Tom McGarity of the University of Texas and Greg
Whetstone of NRDC, who I first got to know during his many years as a staffer for

Democratic Congressman Henry Waxman.

When I last testified before the Committee last July, it was to support elevation of
EPA to cabinet status. That is a good idea that has not yet been enacted despite
bipartisan support and measured debate over substantive issues. As the mid-term
Congressional elections approach, however, I regret that the spirit of bipartisanship, and
mutual respect for those with whom we have honest disagreements over public policy

seems to be getting lost in the hyper-charged rhetoric of an election year.

! Co-Chair Environmental Practice Group, Paul, Hastings, Janofsky & Walker; Professor
(adj) of Law, Yale and Georgetown Law Schools; Former General Counsel,
Environmental Protection Agency.
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The Environmental Double-Standard.

1t is ironic that just a little over year into the Bush Administration -- when several
key appointments at EPA are still not yet confirmed -- and less than a month after the
President announced the most far-reaching and progressive leg{slaﬁve proposals to
reform the Clean Air Act in our history -- his Administration is now being denounced ii
overheated rhetoric for “rollbacks” and “gutting” protection of the environment. On
close examination, those charges turn out to be misleading political rhetoric. The Bush
Administration occupies the sensible center on environmental policy. In my judgment,
its policies are well-balanced and designed to protect the environment while also

promoting economic development.

There is a fascinating double standard that is applied by some to environmental
policies, particularly in election years. In many instances, policies that were praised as
“reforms” when proposed under the Clinton-Gore Administration are now denounced as
“rollbacks™ or “gutting protection of the environment” when continued by a Republican
President. Take for example the charge by NRDC in “Rewriting The Rules: The Bush
Administration’s Unseen Assault on the Environment” that “the most telling indication of
this administration’s intentions is the role played by the OMB. The Bush administration
has given unprecedented new power to the OMB to gut existing environmental rules and
bottle up new ones indefinitely.” It simply isn’t true that OMB’s role in reviewing

regulations is “new” or “unprecedented.” It has been in place for the past five

Page2 07
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presidential Administrations, including two Democratic ones, as this Committee well

knows from its work in the regulatory reform field.

What is really “new™ and “unprecedented” about OMB under this Administration
is that OMB is sending “prompt” letters to agencies urging them to make regulations
tougher in some instances, upgrading its-scientific expertise, increasing transparency by
putting documents onto the internet and through regular press releases, and aggressive
actions to cut the backlog of overdue reviews of regulations to not languish
“indefinitely.” But does NRDC mention any of these actual initiatives? Of course not.
This is “Environmental Enron” -- charges are made in lurid language and then the mere

existence of the charges is claimed to constitute the “issue.”

When Al Gore proposed a less adversarial approach to environmental regulation
based on trading, more stakeholder involvement and more use of incentives rather than
litigation, it was broadly hailed as “re-inventing government.”” When the Bush
Administration actually tries to implement these same progressive policies in its
proposed “Clear Skies” legislation, it is denounced as a “rollback” and creating
“loopholes” in existing law. The basic idea behind the President’s proposal to is
substitute moderm, efficient cap-and-trade programs that will get massive pollution
reductions quickly and reliably for the multiplicity of antiquated, slow and inefficient
“command and control” programs that we have failed for the last 30 years. Thereis a

strong, bi-partisan centrist consensus that we need a “Next Generation” of environmental

2 Al Gore, Improving Regulatory Systems: Accompanying Report of the National
Performance Review (Washington, D.C., September 1993).
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policies.® It is not a radical “rollback” or creating a “loophole” to reform existing law to
get better results. Many acadermics and professional reports have endorsed these kinds of
changes. Indeed, the basic idea of substituting trading systems for a multiplicity of
antiquated command-and-control programs under the Clean Air Act was actually
proposed by EPA itself under Clinton-Gore as the “Clean Air Power Initiative” (CAPI).
In the eyes of some, apparently the same centrist reform policies are “progressive” when

proposed by Democrats, but “rollbacks” when proposed by Republicans.
The NSR Cases.

. This brings me to the core of my disagreement with my friend Eric Schaeffer,
with whom I served at EPA. I understand that Eric is resigning from EPA to assume a
fine new job funded by the Rockefeller Foundation as a professional critic of EPA
enforcement policies, and I wish him well in his new role. In his interview with ABC
New’s “This Week” on Sunday, Eric stated: “compare the actual emission reductioﬁs we
would get out of our [NSR] cases with this new bill ... We can do better under current

law than what they're putting on the table.”

Eric’s position reminds me of the old expression “when you’re a hammer;
everything looks like a nail.” Eric is a hammer. He believes in controlling pollution the
old-fashioned way by suing polluters one by one to get court orders requiring each

individual plant to install air pollution controls based on best available control

? See, e.g. E. Donald Elliotr. Toward Ecological Law and Policy, in THINKING
ECOLOGICALLY: THE NEXT GENERATION OF ENVIRONMENTAL POLICY 170
(ed- M. Chertow & D. Esty. Yale Univ. Press, 1997).
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technology. We have been doing this for the last 30 years, and as Eric himself points

out, many plants remain uncontrolled or under-controlled.

In my opinion, if we follow the course that Eric advocgtes, they'll still be largely
uncontrolled 30 years from now after years and years of litigation. Eric’s position is
based on the assumption that EPA is going to win all of the NSR cases brought under his
supervision quickly and there won’t be any appeals or setbacks along the way. That’s not
how litigation really works in my experience. Congressional hearings are not the
appropriate place fo try lawsuits, but not in my view, the NSR issue is a little more
complicz}ted than Eric acknowledges. Despite all the sanctimonious rhetoric about
utilities “violating the law,” no court has yet ruled in EPA’s favor in any of EPA’s NSR
enforcement cases against the utilities. EPA has staked out 2 bold new theory in these
cases. The statute itself requires emissions “increases” for a modification and past EPA
interpretations required showing a causal relationship between the physical changes and
;:he emissions increases. EPA. is now asserting creative new interpretations of these
concepts. In my opinion, EPA is not likely to prevail on every point in every case. With
comm;sndabie honesty, Bric’s own resignation letter even states “Most of the projects
our cases targeted involved big expansion projects that pushed emission increases many
times over the limits allowed by law.” “Most,” but not all. Some companies are being
sued even though they did not violate the law as it had traditionally been interpreted.
EPA may well lose some of those weaker cases, while winning others, and after another

10-15 vears of litigation and a few appeals fo the Supreme Court, we may all finally
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understand what the very complex and convoluted NSR rules really mean. But is it

worth going down that road? Idon’t think so.

Of course we need to maintain strong environmental enforcement as one tool, but
if the last 30 years have taught us anything, it is that slogging thru case-by-case litigation
is not the best way to get pollution reductions. Over the last decade, one small program
involving less than Y of one percent of EPA employees produced more pollution
reductions than all the rest of EPA’s air pollution control program combined (including
all of Eric’s enforcement cases), and with virtually 100% compliance; that was the Acid
Rain Trading program that forms the model for the President’s “Clear Skies” proposal.®
We sﬁoulél build on what works well rather than investing more resources in what
doesn’t. The NSR program is broken and it should be replaced. The Clinton-Gore
Administration proposed reforms to NSR in the Federal Register in 1996 and again in
1998, and there were no howls from environmentalists about creating loopholes. Only
now when a Republican Administration is nearing completion of the NSR reform process

that was begun under Clinton-Gore are these partisan charges now being heard.

NSR is an antiquated regulatory technology that just doesn’t work very well. It

makes no policy sense to discourage modernization of plant and equipment, or to

* The White House, Executive Summary — The Clear Skies Initiative February 14, 2002
(“The acid rain cap and trade program created by Congress in 1990 reduced more
pollution in the last decade than all other Clean Air Act command-and-control programs
combined, and achieved significant reductions at two-thirds of the cost to accomplish
those reductions using a "command-and-control" system. ... The Acid Rain program
enjoys nearly 100 percent compliance and only takes 75 EPA employees to run —a track
record no cormmand-and-control program can meet.”)

Page 6 of 7



133

regulate plant-by-plant, or to require installation of expensive technology for
tectmology’s sake regardless of whether there are air quality problem in the area. NSR is
slow, costly and ineffective - and those are the kindest things that one can say about it!

It is the least successful of all the programs under the Clean Air Act. NSR represents the

past of the Clean Air Act, not its future.

There is a strong progressive, centrist coalition to update antiquated parts of our
environmental laws with newer programs that work better. The Bush Administration’s
environmental policies are part of that centrist coalition for sensible reforms that get real
resulﬁs, not symbolic victories. This is the road to real environmental progress, not a

“rollback.”
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THOMAS O. MCGARITY
W. James Kronzer Chair
University of Texas School of Law

Introduction.

My name is Tom McGarity. Ihold the W. James Kronzer Chair in Law at the
University of Texas School of Law, where I have for the last 21 years taught courses on
Administrative Law and Environmental Law. As my attached Curriculum Vitae
indicates, I have published many articles and two books in the area of Administrative
Law and Regulatory Reform, and I have co-authored a casebook on Environmental Law.
I am, therefore, pleased to testify today on the current implementation of the
environmental laws in the United States, and I will attempt briefly to place the Bush
Administration's implementation activities in historical perspective.

Summary of Major Themes.

The transition between the Clinton Administration and the George W. Bush
Administration was not an easy one from an environmental perspective. Immediately
upori assuming office, the White House Chief of Staff ordered Executive Branch
Agencies to withdraw all unpublished proposed rules and postpone the effective date of:
all final rules to provide the new Administration an opportunity to modify those
proposals and rules in accordance with the new Administration's less protective
environmental policies. Although most of the final rules were ultimately allowed to go
into effect, some have still not become effective, and many of those that did go into
effect are currently under active reconsideration.

Although perhaps not as overtly aggressive as the Reagan Administration's
attempts to allow private use of public resources, it seems clear that the George W. Bush
Administration assigns a higher value to private development and a lower value to
preservation than the previous two administrations. In the end, the Bush Administration's
less abrasive approach may ultimately bring about a greater reduction in dwindling
commonly held resources than any presidential administration since the late nineteenth
century.

The George W. Bush Administration has by no means been a proactive protector
of human health and the environment from private polluting activities. The new
Administration has undertaken virtually no initiatives of its own to achieve
environmental improvement, and it has taken affirmative steps to reverse or modify
existing protective programs. Such new initiatives as have been undertaken during the
first year of the Bush Administration have generally been required by statute, and older
rulemaking actions that have gone forward have been only half-heartedly pursued. It
appears that OIRA is beginning to assume a much more aggressive role reminiscent of.
the "regulatory relief” role that it played during the Reagan Administration. The Bush
Administration does, however, appear willing to forge new ground in the dubious areas
of "voluntary" pollution reduction programs and taxpayer-financed private cleanups. The
Bush Administration's attitude toward environmental regulation might best be
characterized as "quietly hostile.”
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At this juncture, it appears that the Administration is strongly committed to
opening up public lands for private development and to reducing environmental
restrictions on the private sector. The Administration does not appear strongly
committed to protecting public resources from unnecessary exploitation or to protecting
public health and the environment from private polluting activities. As aresult,
protections for public lands have grown less restrictive and the flow of environmentally
protective regulations has slowed to a trickle. If the Adminisiration does not act
decisively very soon to reverse these trends, irreparable harm to human health and the
environment is the predictable consequence.

Skeptical Reassessment of Late-Arriving Clinton Administration Environmental

As is typically the case during the transition between one Administration and the
following Administration, the volume of proposed and final regulations issued by many
Executive Branch agencies increased during the last few weeks of the Clinton
Administration. Although many of those regulations were garden variety rules of the sort
that agencies issue on a routine basis throughout the year, some were significant and
controversial rules over which the relevant agencies had been deliberating for many
years. It is, of course, not at all unusual for a decisionmaking institution to increase its
output substantially at the end of its appointed term. The same thing happened at the end
of the Carter and George H.W. Bush Administrations when a president from a different
political party was elected.

The transition between the Clinton Administration and the George W. Bush
Administration was not an easy one from an envirorunental perspective. Inmediately
upon assuming office, the White House Chief of Staff ordered Executive Branch
Agencies to withdraw all unpublished proposed rules and postpone the effective date of
all final rules to provide the new Administration an opportunity to modify those
proposals and rules in accordance with the new Administration's less protective
environmental policies. Although most of the final rules were ultimately allowed fo go
into effect, some have still not become effective, and many of those that did go into
effect are currently under active reconsideration.

Postponement of Final Rules.

On January 20, 2001, White House Chief of Staff, Andrew Card, wrote a
memorandum to the heads and acting heads of all Executive Branch agencies to
communicate to them President George W. Bush's "plan for managing the Federal
regulatory process at the outset of his Administration.” Subject to some limited
exceptions for emergencies and urgent situations relating to public health and safety, the

Memorandum for the Heads and Acting Heads of Executive Departments and
Agencies from Andrew H. Card, Jr., dated January 20, 2001, 66 Fed. Reg. 7702 (2001)
[hereinafter cited as Card memo].
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memorandum asked the agency heads to "withdraw" any regulation that had been sent to
the Office of the Federal Register, but had not been published in the Federal Register.
The regulation was not to be published in the Federal Register "unless and until a
department or agency head appointed by the President after noon on January 20, 2001,
reviews and approves the regulatory action.” With respect to final regulations that had
been published in the Federal Register but had not taken effect, the agency heads were
asked to "temporarily postpone the effective date of the regulations for 60 days.” Many
executive branch agencies complied with the Card Memorandum by publishing Notices
in the Federal Register delaying for 60 days the effective date of previously published
regulations "in accordance with" the Card ‘memorandum.”

The Bush Administration allowed many environmental regulations for which
notices of final rulemaking had been sent to the Federal Register prior to January 20,
2001 to become effective with only a delay in the effective date.” For example, EPA
allowed the final rule to lower the threshold for reporting of industrial use of lead to go
into effect without further ado.” The Administration also released a Clean Water Act
regulation designed to narrow a loophole in previous regulations that allowed for greater
than necessary loss of wetlands.” And the Administration allowed three sets of final
regulations setting out EPA's approach to regulating pest-killing genetically modified
plants to go forward.” These results were probably compelled by the Administrative
Procédure Act, under which the withdrawal of a final rule and the suspension of the

? Id.

’ d.
‘ Ses, e.g., Department of Health and Human Services, Health Care Financing
Administration, Medicare Program; Use of Restraint and Seclusion in Residential
Treatment Facilities Providing Inpatient Psychiatric Services to Individuals Under Age
21: Delay of Effective Date, 66 Fed. Reg. 15800 (2001).

See, €.g., EPA, Lead and Lead Compounds; Lowering of Reporting Thresholds;
Community Right-to-Know Toxic Chemical Release Reporting: Delay of Effective Date,
66 Fed. Reg. 10585 (2001), [Title for Wetlands protection rule promulgated at 66 Fed.
Reg. 4550 (Jan.. 17, 2001); 66 Fed. Reg. 10367 (Feb. 15, 2001).
¢ See U.S. Environmental Protection Agency, The First Hundred Days, April 27,
2001, at 1.

ki

Id.

' U.S. Environmental Protection Agency, Plant-Incorporated Protectant Rules

Affirmed by Administration; Comments Invited on Supplemental Notice and Report,
July 19, 2001.
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effective date of a final rule are both actions constituting rulemaking and therefore
subject to notice and comment informal rulemaking procedures.g

The Administration allowed some of the final regulations to go into effect only
very reluctantly after being subjected to a great deal of public pressure. For example, the
Bush Administration in March, 2001, proposed to "withdraw" the Clinton
Administration’s drinking water standard for arsenic on the ground that it may have been
the result of "a rushed decision.”” After receiving a great deal of public criticism and an
updated report from a committee of the National Research Council of the National
Academy of Sciences, EPA ultimately allowed the Clinton Administration version of the
arsenic rule to remain in effect.”’ The standard does, however, remain on a so-called "hit-
list" recently assembled by the Office of Information and Regulatory Affairs in the
Office of Managerent and Budget of "high priority regulatory review issues” that
warrant further attention.”

The Bush Administration did not allow all of the final rules promulgated at the
end of the Clinton Administration to go into effect. For example, on April 20, 2001, the
Department of Energy indefinitely postponed the effective date of the final rule imposing
new efficiency standards for central air conditioners and heat pumps.13 That action has
been challenged by environmental groups.”

Some of the suspended rules that the Bush Administration allowed to go info
effect may never become effective because of legal challenges. A federal district court in

See Testimony of Thomas O. McQGarity on Congressional Review Act and Recent
Federal Regulations, before the Subcommittee on Energy, Policy, Natural Resources and
Regulatory Affairs of the House Committee on Government Reform, March 27, 2001.

. U.S. Environmental Protection Agency, EPA to Propose Withdrawal of Arsenic
in Drinking Water Standards: Secks Independent Reviews, March 20, 2001.

n

U.S. Environmental Protection Agency, EPA Announces Arsenic Standard for
Drinking Water of 10 Paris Per Billion, October 31, 2001. The standard has, however,
been challenged by environmental groups who contend that it should be even more
stringent. See Newly Adopted Standard for Arsenic Challenged as Not Protective
Enough, 33 BNA Environment Reporter (Current Developraents) 1402 (2002).

® See discussion of OIRA's hit list below.

13

U.S. Department of Energy, Energy Conservation Program for Conswmer
Products; Central Air Conditioners and Heat Pumps Energy Conservation Standards:
Final rule; Postponement Of Effective Date and Reconsideration, 66 Fed. Reg. 20191
(2001). The Administration allowed similar efficiency standards for clothes washers and
water heaters to go into effect.

* Natural Resources Defense Council, Ine. v. Abraham, No. 10-4102 (2d Cir.);
Natural Resources Defense Council, Inc. v. Abraham, No. 01-CV-5500 {(SDN.Y.).
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Idaho enjoined the Forest Service from implementing the Clinton Administration
regulations protecting roadless areas in national forests, and the Justice Department under
the Bush Administration has declined to defend the rules in court.” In the case of the
Department of Interior's regulations governing the use of snowmobiles in national parks,
the rules were allowed to go into effect, but the Justice Department entered into'a
settlement in which it agreed to stay the rule pending the preparation of a new °
environmental impact statement.” )

Still other final rules that were allowed to go into effect are under active
consideration by the Bush Administration for possible amendments to reduce their
stringency. For example, EPA allowed clean air standards for diesel engines to become
effective in February, 2001.” The regulations require steep reductions in diesel
ernissions from new diesel powered vehicles and large reductions in the sulfur content of
diesel fuel. The agency announced in August, however, that it would convene a panel of
stakeholders to review the restrictions on sulfur in diesel fuel with an eye toward re-
evaluatinlgs the stringency of the requirements and the tightness of the implementation
schedule. :

Postponement and Withdrawal of Proposed Rules.

The Bush Administration was free under the Administrative Procedure Act to
withdraw any proposed regulations that had not been published in the Federal Register
and to reconsider any proposals that were published in the Federal Register prior to
promulgating final rules. In fact, EPA published very few notices of proposed
rulemaking for significant regulations during the last two months of the Clinton
Administration.

The Bush Administration EPA's proposed regulation to prevent regional haze in
national parks through the installation of "best available retrofit technology” (BART)
does not vary in any serious way from the Clinton Administration proposal that was sent
to OMB, but never published in the Federal Register.” Yet EPA Administrator Whitman

13

See Bush is No Defender, Attorneys Charge, Environmental News Network,
January 11, 2002, at 2.

1 Int'l Snowmobile Manuf. Ass'n v. Babbitt, 00-CV-2296B (D. Wy.).
” See U.S. Environmental Protection Agency, EPA Gives the Green Light on
Diesel-Sulfur Rule, February 28, 2001.

" Chris Baltimore, US EPA Panel to Review New Diesel Sulfur Rules, Reuters,
August 10, 2001.

he U.S. Environmental Protection Agency, Proposed Guidelines for Best Available
Retrofit Technology (BART) Determinations Under the Regional Haze Regulations, 66
Fed. Reg. 38108 (2001). See also Utilities Question Legality of Guidelines;
Environmental Coalition Calls Them 'Crucial,’ 32 BNA Environment Reporter (Current
Developments) 1950 (2001).
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a month later told Congress that the emissions trading program for power plants that the
agency was considering in connection with its response to Vice-President Cheney's
“National Energy Policy" could very well replace the regional haze and other [ programs
aimed at preventing significant deterioration of air quality in national parks * Thus, if
the Administration’s "Clear Skies™ initiative {discussed below) goes into effect, the
concrete technological requirements for pollution reduction near national parks of the
proposed regional haze rule will be replaced with a trading reglme that may or may not
reach proposed national emissions caps by 2012.

The fate of the other Clinton Administration environmental proposals remains to
be seen. For example, EPA extended the comment period for its controversial proposals
to establish effluent imitations under the Clean Water Act for concentrated animal
feeding operations.” Administrator Whitman explained that the extension of the
comment period was part of the Administration's efforts to "work on our outreach on
imposed and impending regulatory matters.™ The agency reported in November, 2001
that it was actively considering "[m]ore flexible approaches to water pollution from
Tivestock operations” as a result of refinements to its cost and economics model.” The
agency also extended the comment period for its proposed standards for metal products
and machmery The agency wanted to ensure that the proposed limitations were
achievable, given the economic downturn at the end of 2001.” The agency has yet fo
issue final rules for either of the two categories.

2

Steve Cook, Level of Power Plant Ermission Cuts Will Determine Shape of New
EPA Program, 32 BNA Environment Reporter (Carrent Developments) 1576 (2001).

= U.S. Environmental Protection Agency, Extension of Comment Period on the

Proposed National Pollutant Discharge Elimination System Permit Regulations and
Effluent Limitations Guidelines and Standards for Concentrated Animal Feedmg
Operations, 66 Fed. Reg. 19747 (2001).

s Susan Bruninga, Whitman Urges Partnerships to Boost Environmentally Friendly
Farm Economy, 32 BNA Environment Reporter (Current Developments) 2317 (2001).

® New Data, Information Being Reviewed as EPA Considers Changes to CAFO
Proposal, 32 BNA Environment Reporter (Current Developments) 2256 (2001).

# U.S. Environmental Protection Agency, Extension of Comment Period on the
Proposed Effluent Limitations Guidelines, Pretreatment Standards, and New Source
Performance Standards for the Metal Products and Machinery Point Source Category, 66
Fed. Reg. 21111 (2001).

# Susan Bruninga, Limitations Being Developed by Agency Castly, Not Needed,
Municipal Officials Say, 32 BNA Environment Reporter (Current Developtments) 2204
(2001).
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Ambivalent Stewardship of Common Resources.

During the Nixon/Ford and Carter Administrations, the President and Congress
worked together to expand greatly the protections afforded to commonly held resources
like the national forests, national parks and national monuments. The National
Environmental Policy Act NEPA) and the Endangered Species Act were enacted during
the Nixon Administration. The Ford Administration witnessed the enactment of the
Federal Land Policy and Management Act and a great expansion of the public lands
devoted to the national park system. The Carter Administration launched a major
initiative to protect Alaska's wilderness areas, and President Carter's Council on
Environmental Quality drafted strong NEPA implementing regulations.

That all came to an abrupt end during the Reagan Administration when James
Watt's Department of Interior launched an aggressive campaign to allow agricultural and
industrial development of public lands. The Park Service immediately suspended
purchases of land for inclusion in the National Park System, and it opened up national
park lands to expanded coal mining activities. The Bureau of Land Management
assigned a high priority to opening up wilderness ares to oil and gas leasing and to
constrict the designation of additional lands for wilderness protection. Additional public
lands-were opened to private grazing rights, and the Forest Service dramatically
increased timber sales, sometimes at fire sale prices.26

President George H.W. Bush signed the Rio Principles that ultimately resulted in
the Kyoto Treaty on Global Warming, and he slowed down somewhat the rapid
development of public lands. The Clinton Administration launched a major initiative to
protect the remaining roadless areas on public lands from excessive development, and
toward the very end of the Administration, President Clinton designated many new
national monuments and banned noisy and polluting snowmobiles from Yellowstone and
Grand Teton National Parks.

During its first year in office the George W. Bush administration has adopted a
much less protective approach toward public lands and other commonly held resources
than the previous two administrations. Examples of retreats from the positions of
previous administrations abound.

As noted above, the Bush Administration ultimately allowed the Clinton
Administration's Roadless Area Conservation Rule to go into effect, but it made no effort
to defend those regulations in court, a fact that was noted by all three judges on the Ninth
Circuit panel that heard the appeal of the district court's order enjoining the
Administration from implementing the rules.” By the end of 2001, the Bush
Administration was already weakening the implementation of those rules by eliminating
mandatory environmental reviews, abandoning the requirement that a "compelling need"

* See Jonathan lash, Katherine Gillman & David Sheridan, A Season of Spoils ch.

3-4(1984).
& See Bush is No Defender, Attorneys Charge, Environmental News Network,
January 11, 2002, at 2.
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be shown before building new roads, broadening "categorical exclusions,” and
climinating special protections for remote roadless areas.”

On November 21, 2000, the Bureau of Land Management (BLM) of the Clinton
Administration's Department of Interior revised the regulations governing hard rock
mining on public lands (the "3809 rules") to replace poorly aging rules that had been
promulgated grior to the advent of many environmentally destructive mining
technologies.” The rules established environmental performance standards to protect
rivers and groundwater, required mining companies to post bonds to ensure that any
spills or other environmental contamination would be remediated, and empowered BLM
to deny permits for mines that would pose too high a risk of causing environmental
damage. On March 23, 2001, BLM proposed to replace the recently promulgated rules,
and on October, 25, 2001, BLM promulgated final hard rock mining re(gulations that
greatly reduced environmental protections of the previous regulations.” In particular, the
Bush Administration's regulations replaced the Clinton Administration's environmental
performance standards with the pre-existing 1980 standards, and they abrogated BLM's
power to deny permits in order to avoid “substantial irreparable harm to significant
scientific, cultural, or environmental resource values of the public lands that cannot be
mitigated.”’

In addition to reducing the stringency of its regulations, the BLM has taken
several affirmative steps during the Bush Administration to atlow greater private use of
commonly held resources that may have significant adverse environmental impacts. Last
fall, BLM approved 12 leases for oil and gas exploration and development in the Redrock
Canyonlands of southern Utah, and it proposed to grant additional oil and gas leases in
the Vermillion Basin of northwestern Colorado.” In addition to the direct adverse
environmental effects of such actions, the development of these fragile lands could

* See Eric Brazil, Forest Service Directives OK. Building More roads, San

Francisco Chronicle December 21, 2001, at A4.

» Bureau of Land Management, Mining Claims under the General Mining Laws;

Surface Management, 65 Fed. Reg. 69998 (2000).
» Bureau of Land Management, Mining Claims under the General Mining Laws;
Surface Management, 66 Fed. Reg. 54834 (2001).

* 66 Fed. Reg. at 54837. See New mining Regs, New Discontent, 110
Environmental Health Perspectives A74 (2002).
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Elizabeth Shogren, Some See Nature as a War Victim, Los Angeles Times,
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Legal Challenge To Bush Administration’s National Energy Plan, December 6, 2001,
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render them ineligible for further protection under the wilderness preservation laws. In
October, the Department of Interior reversed a decision by the Clinton Adntinistration to
disapprove the construction of a huge open-pit gold mine in southern California, despite
the conclusions of an environmental impact statement that the project would cause
"significant damage fo air quality and visual, cultural, religious and archeological
resources."™” o

The Bush Administration told a congressional subcommittee in May, 2001 that it
wanted to impose a two year moratorium on studies of additional public lands for
inclusion in the National Park sys*cem,34 and the Park Service testified in December that it
opposed any additions to the National Park system for the foreseeable future.” At the
same time, the Bush Administration, in response to a lawsuit filed by the Snowmobile
Manufacturers Association, has issued a Draft Supplemental Environmental Impact
Statement indicating that the Park Service is likely to replace the Clinton
Administration’s total ban on snowmobiles in Yellowstone and Grand Teton National
Parks with a partial ban that allows restricted use of quieter and somewhat less polluting
snowmobiles.” #

On January 9, 2002, President Bush signed a congressionally mandated -
agreement with Florida to prevent diversion of water from the recently enacted
Everglades restoration projcct_” It is not at all clear, however, that the actual restoration
plan proposed by the Administration complies with the statutory requirements. Among
other things, the plan does not specify the actual amount of water that is to be dedicated
to Everglades restoration.”
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Elizabeth Shogren, Some See Nature as a2 War Victim, Los Angeles Times,
December 26, 2001; Dan Morgan, New Mining Regulations Overturn Late Clinton
Rules, Washington Post, October 26, 2001, at A33.
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Although perhaps not as overtly aggressive as the Reagan Administration's
attempts to allow private use of public resources, it seems clear that the George W. Bush
Administration assigns a higher value to private development and a lower value to
preservation than the previous two administrations. In the end, the Bush Administration's
Iess abrasive approach may ultimately bring about a greater reduction in dwindhing
commonly held resources than any presidential administration since the late nineteenth

century.

Reluctant Regulation of Private Polluting Aetivities.

The Nixon and Ford Administrations witnessed an extraordinary outpouring of
landmark legislation aimed at protecting public health and the environment from private
polluting activities. The modern Clean Air Act, Clean Water Act, Safe Drinking Water
Act, Toxic Substances Control Act, Ocean Dumping Act, and Resources Conservation
and Recovery Act were all enacted during an exiraordinary six-year period during which
Congress and the Administration basically agreed that the federal government had a
critical role to play in protecting the environment.

The Carter Administration faced the daunting challenge of implementing those
newly énacted statutes and of suggesting "mid-course corrections” to some of them in
light of actual experience in the real world. At the very end of the Carter Administration;
Congress enacted the Comprehensive Environmental Response, Compensation and
Liability Act that created a large "superfund" to clean up abandoned hazardous waste
sites and made responsible parties liable for the expenses incurred in public and private
response actions. Since the end of the Carter Administrations, no administration has so
aggressively promoted a pro-environmental regulatory agenda to protect citizens from
private activities that threaten health, safety and the environment.

The Reagan Administration, in sharp contrast, launched major initiatives to
reduce the stringency of EPA regulations while at the same time bring enforcement
activities to a virtual standstill. Of more lasting significance, the Reagan Administration,
through various executive orders, imposed burdensome (and often extra-statutory)
analytical requirements on agencies writing health, safety and environmental regulations.
In addition, the Reagan Administration witnessed a more aggressive use of an already
existing centralized White House review process for major regulations in which the
Office of Information and Regulatory Affairs (OIRA) in the Office of Management and
Budget (OMB) became a "black hole” from which many protective regulations never
reemerged. Congress reined in the Reagan Administration's radical deregulatory
initiatives with a series of widely publicized hearings and ultimately with highly
prescriptive legislation like the 1984 amendments to the Resource Conservation and
Recovery Act. The analytical requirements and centralized review requirements,
however, remained in place and retained their very great potential to "ossify" the
rulemaking process.” In the final analysis, little direct damage was done to the overall

Reporter (Current Developments) 31 (2002).

39

See Thomas O. McGarity, Some Thoughts on "Deossifying” the Regulatory
Process, 41 Duke L. 1. 1385 (1992).
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regulatory structure during the Reagan Administration, but the flow of new protective
regulations slowed to a trickle as the agencies struggled to meet a much higher burden of
justification.

The George H'W. Bush Administration took steps to avoid the stigma associated
with the early years of the Reagan Administration, and it broke the log jam that stood in
the way of enacting necessary new amendments to the Clean Air Act with innovative
proposals that Congress for the most part adopted. President Bush also signed the Qil
Pollution Act of 1990, a statute enacted in the wake of the Exxon Valdez disaster. For a
time the flow of protective regulations picked up, especially in response to the mandatory
rulemaking requirements of the new Clean Air Act amendments. Toward the end of that
Administration, however, the President imposed a "moraiorium” on new regulations, and
the Council on Competitiveness, chaired by Vice-President Dan Quayle, launched a
major deregulatory initiative.

The Clinton Administration undertook many proactive environmental initiatives,
especially toward the end of that Administration, but it also went to great lengths to
"reinvent” existing environmental programs to provide greater "flexibility” for regulatees.
The Clinton Administration also undertook a major effort to re-examine existing
regulations and eliminate those that were obsolete or ineffective. At the same time, the
centralized review process in QIR A became more efficient and ceased to function as a
major roadblock hindering the progress of major regulations. One very positive
development during the Clinton Administration was the institutionalization of previously
vague and unimplemented concerns about "environmental justice." The permanent
environmental legacy of the Clinton Administration, however, is its successful defense of
the statutory underpinnings of modern pollution control law against very serious attempts
during the 104th Congress to r%)lace existing statutory protections with much less
protective environmental laws.

The George W. Bush Administration has by no means been a proactive protector
of human health and the environment from private polluting activities, The new
Administration has undertaken virtually no initiatives of its own to achieve
environmental improvernent, and it has taken affirmative steps to reverse or modify -
cxisting profective programs. Such new initiatives as have been undertaken during the
first year of the Bush Administration have generally been required by statute, and older
rulemaking actions that have gone forward have been only half-heartedly pursued. It
appears that OIRA is beginning to assume a much more aggressive role reminiscent of
the "regulatory relief” role that it played during the Reagan Administration. The Bush
Administration does, however, appear willing to forge new ground in the dubious areas
of “voluntary" pollution reduction programs and taxpayer-financed private cleanups.

The Clear Skies Initiative.

40

See Thomas Q. McGarity, Deflecting the Assault: How EPA Survived a
"Disorganized Revolution” by "Reinventing” Itself a Bit, 31 Env. L. Rep. 11249 (2001).

12



145

Perhaps the clearest example of the Bush Administration's approach to pollution
control is its recently unveiled "Clear Skies" proposal. In 1999, the Clinton
Administration launched a major enforcement initiative to force old polluting facilities
that had increased emissions through projects requiring large capital expenditures to
undergo "new source review” (NSR) as required by the Clean Air Act. The NSR process
requires new and modified plants to comply with new source performance standards that
are generally more stringent than the applicable requirements in state implementation
plans. Although many companies resisted this initiative, othérs agreed to install better
technology. When the Bush Administration came into office several major consent
decrees were in the works, but not yet signed by the power plant operators. Although the
Bush Administration has thus far not abandoned the new source review initiative, it is
considering far-reaching changes to the new source review process, and it has proposed
to do away with the new source review process altogether for power plants.

On February 14, 2002, President Bush presented the Adminisiration's "Clear
Skies Initiative" to address emissions of sulfir dioxide, oxides of nitrogen (NOx) and
mercury from new and existing power plants.” Although it is clear that the initiative will
require amendments to the Clean Air Act (in the words of the Administration "a new
Clean Ajr Act for the 21st century™), the Admninistration has not yet drafted specific
legislative proposals.” The exact means for accomplishing the promised emissions
reductions remains vague and therefore difficult to evaluate.

The heart of the initiative is a “cap-and-irade” regime for power plants that could -
reduce the current cap for East Coast sulfur dioxide emissions from 11 million tons per
year {tpy) to 4.5 million tpy in 2010 and 3 million tpy in 2018, A new trading regime
will be established for NOx and mercury emissions with similar reductions targets by the
same deadlines. Different caps would apply elsewhere in the country.” Only the
emisstons caps for the 2010 targets would be established at the outset by Congress. EPA
would establish the 2018 caps after reviewing "new scientific, technology and cost
information and, if necessary, adjust[ing] the phase two targets."* Since the initiative
would apply to new and existing power plants alike, it would apparently replace the
existing new source review process for power plants.”

41
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The background documents for the "Clear Skies" initiative do not suggest how
power plants will go about achieving the emissions reductions that will be required to
meet the ambitious caps that the plan proposes. Power plants achieved the less ambitious
sulfur dioxide caps established in the acid rain cap-and-trade program required by the
1990 Clean Air Act amendments largely by switching from high sulfur coal to:lower
sulfur coal and natural gas, rather than by retrofitting expensive pollution reduction
technologies. The NOx and mercury reductions needed to meet the caps set out in the
"Clear Skies" initiative will not be nearly so easily achieved. Companies will have to
install new equipment at great capital expense and maintain that equipment over the
years. The background documents do not attempt to predict how a company that has not
installed pollution reduction technologies will acquire the necessary credits if most other
companies likewise forego pollution controls on the assumption that credits will be
available for purchase. According to one report, an EPA analysis prepared for the Vice-
President's task force concluded that the existing Clean Air Act programs would reduce
power plant emissions nearly twice as fast as the "Clear Skies" initiative.”

Whether or not Congress enacts power plant legislation along the lines of the
proposed "Clear Skies" initiative, the Administration is apparently planning to proceed
ahead with administrative changes to the new source review program that would severely
Timit its scope.” Vice-President Cheney's National Energy Policy Development Group
recommended that EPA, in consultation with DOE and other federal agencies, examine
the New Source Review regulations and report to the President on their impact on
investment in new utility and refinery generation capacity, energy efficiency, and
environmental protection.” As a first step in that review, EPA prepared a background
paper in June, 2001 that simply summarized existing studies and other available
information {most of which came from the regulated industries) without drawing any
strong conclusions.” Thus far, negotiations over how to change the new source review
program among EPA, DOE and other agencies have been carried out behind closed doors
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with substantial input from industry lobbyists, but no opportunity has been prov1ded for
environmental groups or state and local officials to participate in the deliberations.”

Both the Clear Skies initiative and the strong likelihood that the Administration
will modify the new source review program to reduce its scope and stringency have had a
powerful adverse effect on the agency's efforts to take effective enforcement action
against companies that have unlawfully avoided new source review in the past. In his
letter resigning from EPA, the Director of the agency's Office of Regulatory Enforcement
complained that the agency was about to "snatch defeat from the jaws of victory” in its
ongoing enforcement efforts as reports of the agency's largely unsuccessful battles with
"a White House that seems determined to weaken the rules we are trying to enforce"
caused defendants in existing enforcement actions io walk away from settlement
negotiations.” According to one report, a major oil company may avoid a multi-million
dollar fine for violations of the new source review requirements by its refineries in
Baytown and Beaumont, Texas if the changes that the Administration is considering go
into effect,”

In drafting its comprehensive "Clear Skies” proposal for power plants, the Bush
Administration specifically declined to include within the proposed reforms specific
requirements to ensure the reduction of carbon dioxide, an important contributor to
global warming. This failure to act follows the Administration's announcerment on March
13, 2001 that it would not attempt to achieve reductions in carbon dioxide emissions
from power plants, thus effectively repudiating repeated assurances by EPA
Administrator Whitman that the Administration would keep candidate George W. Bush's
campaign promise that his administration would regulate carbon dioxide emissions from
power plants.” The dubious rationale for the policy reversal was that the country faced
an "energy crisis” that had apparently come about during the previous six months.”

Instead of proposing mandatory emissions reductions or a cap-and-trade regime,;
the Administration has proposed a plan for achieving "voluntary” reductions in
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greenhouse gas emissions sufficient to achieve a goal of an 18 percent reduction in
"greenhouse gas intensity" by 2012.* Voluntary emissions reductions would be
accomplished through unspecified improvements in the existing voluntary emission
reduction registration program.” The Administration was unwilling to impose mandatory
regulatory requirements because "scientific uncertainties" limited our knowledge of
global warming and because "sustained economic growth is an essential part of the
solution."” But it was willing to commit a future Administration to review progress
toward the 18 percent goal in 2012 and propose "additional measures” if "sound science”
justified "further policy action."

By tying emissions reductions to the novel concept of "greenthouse gas intensity”
(the ratio of emissions to gross domestic product) the Administration's goal could be met
without any reductions in the actual emissions of greenhouse gasses, and such emissions
could actually increase substantially if the economy does not improve at a steady rate.”
In fact, greenhouse intensity has fallen in the U.S. over the last two decades, even though
actual greenhouse gas emissions have increased substantially.” The voluntary aspect of
the program is, however, its most troubling aspect from an environmental perspective,
because it leaves improvement up to the companies that have no direct incentive to
reduce emissions.” The primary incentives in the plan stem from tax credits for various
energy conservation and alternative energy measures that companies can undertake. A
similarly optimistic Voluntary Emissions Reduction Permit program for "grandfathered”
facilities enacted in Texas when George W. Bush was governor has thus far induced only
10 plants to acquire voluntary permits and has achieved reductions in total emissions of
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about 0.01 percent from those grandfathered facilities.” This is not a history from which
one may draw optimistic conclusions about the efficacy of voluntary programs.

Reversing or Abandoning Clinton Administration Initiatives,

The Bush Administration has either repealed or proposed significant changes to
several ongoing initiatives of the Clinton Administration to protect the environment from
private polluting activities. The Department of Energy’s indefinite postponement of the
effective date of the final rule imposing new efﬁc1ency standards for central air
conditioners and heat pumps was discussed above.” In formal comments on DOE's
action, EPA accused DOE of usmg "mlsmformatlon" to justify its retreat from the
Clinton Administration standard.”

On December 20, 2000, the Clinton Administration published a final rule that
prohibited federal agencies from awardmg large government contracts to companies that
perpetually violated federal laws.” The Bush Administration "stayed" the final rule on
April 3, 2001, and it revoked the rule entirely on December 27, 2001.° Although the
extent to which the repealed rule actually deterred perennial environmental lawbreakers
remains uncertain, the Bush Administration is apparently not opposed to rewarding such
scofflaws with lucrative governmental contracts.

In July, 2001, EPA proposed to postpone further a congressionally delayed mie
implementing the Clean Water Act's "total maximum daily load" (TMDL) program for
segments of rivers that do not meet state water quality stznards. * The agency issued a
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final rule postponing the implementation date until April 30, 2003. At the same time, the
agency ammounced that it would use the moratorium "to re-consider some of the choices
made in the July 2000 rule” in light of a recent report by the National Research Council
of the National Academy of Sciences.”

New iitiatives to Roll Back Frvironmental Protections.

The Bush Administration has undertaken a number of new initiatives aimed at
easing regulatory restrictions or otherwise reducing health and environmental
protections. For example, on December 21, 2001, EPA published a proposed "Burden
Reduction Initiative" rule aimed at reducing hazardous waste information collection and
reporting requirements.” Similarly, in October, 2001, the agency transmitted to President
Bush a report in which it promised to take several actions to give refineries greater
flexibility in transitioning from winter gasoline to the "boutique fuels" that EPA and

. . . &
many states require to be used in the summertime.

On January 14, 2002, the Bush Administration approved a plan to expedite
wetlands destruction under the Corps of Engineers' "nationwide" permit progra@.’o The
staff of the Department of Interior's Fish and Wildlife Service drafted comments on the
change predicting that it would result in "tremendous destruction of aquatic and
terrestrial habitat," but upper level decisionmakers in the Department prevented the

Quality Planning and Management Regulations; and Revision of the Date for State
Submission of the 2002 List of Impaired Waters, 66 Fed. Reg. 41817 (2001).

“ U.S. Environmental Protection Agency, Effective Date of Revisions to the Water

Quality Planning and Management Regulation and Revisions to the National Pollutant
Discharge Elimination System Program in Support of Revisions to the Water Quality
Planning and Management Regulations; and Revision of the Date for State Submission of
the 2002 List of Impaired Waters, 66 Fed. Reg. 53044 (2001).

N U.S. Environmental Protection Agency, Resource Conservation and Recovery Act
Burden Reduction Initiative; Proposed Rule, 67 Fed. Reg. 2518 (2002).

® U.S. Environmental Protection Agency, Agency Proposes Fuel Program Reforms
to Benefit Consumers, Improve Air Quality, October 24, 2001,

* U.S. Army Corps of Engineers, Issuance of Nationwide Permits; Notice, 67 Fed.
Reg. 2020 (2002). See Michael Grunwald, Compromise, or Selling Qut? Washington
Post Weekly Edition, January 28, 2002, at 30; Reissued Nationwide Permits Seek to
Reinforce No-Loss Policy, Corps Says, 33 BNA Environment Reporter {Current
Developments) 126 (2002).

18



151

Service from delivering the critical comments.” After a committee appointed by the
National Research Council of the National Academy of Sciences concluded that the
mitigation measures called for in dredge and fill permits issued by the Corps of
Engineers were not meeting the "no net loss" of wetlands policy that the Corps had
atterapted to follow since the first Bush Administration, the Corps on October 31, 2001,
issued guidelines that, in the view of many observers will weaken, rather than enhance
wetlands mitigation standards and ensure that the "no net loss" goal will not be
achieved.” :

In the area of pesticides regulation, the Bush Administration hesitantly declined
to undo a settlement with environmental groups under which EPA agreed to reexamine
pesticide tolerances under the more siringent requirements of the 1996 Food Quality
Protection Act. An EPA press release reported that Administrator Whitman issued a-
directive to the pesticide program to make its procedures "more participatory and
transparent” after being advised by the agency's general counsel that "the Agency had
limited ﬂexibility to change or withdraw from the consent decree” signed by the Clinton
Administration.” In November, 2001, however, the press reported that EPA had quietly
changed its policies fo make it easier for companies to retain existing tolerances during
the review process by relying upon human testing to avoid the additional safety factor
that the agency employs when it extrapolates from animal studies.” The public outcry
that resulted from this announcement caused EPA to reconsider its position, and it
decided to decline to rely upon data from human studies spending areport that it quickly -
commissioned from the National Academy of Sciences.”

Missed Opportunities to Take Environmentally Protective Action.

7

Michael Grunwald, Compromise, or Selling Out? Washington Post Weekly
Edition, January 28, 2002, at 30.

” See Susan Bruninga, Tougher Standards for Mitigation Projects Required to
Ensure Success, Guidance Says, 32 BNA Environment Reporter (Current Developments)
2162 (2001) (description of directive); Bill Walsh, corps changes Wetlands Policy: Plan
Draws Fire from Environmentalists, New Orleans Times-Picayune, November 16, 2001,
at 1.

73

U.S. Environmental Protection Agency, Amended Pesticide Settlement
Agreement Filed, March 20, 2001,

T

Shankar Vedantam, EPA Used Data from Human Pesticide Tests, Washington
Post, November 29, 2001, at A6.

» Karen L. Werner, National Academy of Sciences Study of Human Testing to

Begin in Spring, 26 BNA Chemical Regulation Reporter (Current Developments) 157
(2001).
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The Bush Administration has also foregone opportunities to protect the
environment. For example, after concluding that existing protections were sufficient,
EPA on December 21, 2001, declined to establish numeric standards for dioxins in
sewage sludge that is to be incinerated or placed in surface disposal units.” EPA officials
recently acknowledged that the agency has achieved only about half the number of
completed response actions under the federal "superfund” hazardous waste cleanup
program during the first year of the Bush Administration as it accomplished during the
last year of the Clinton Administration, and they blame a shortage of funding in part for
that change. The Administration's FY 2003 budget envisions even fewer completed
cleanups in 2002-03.”

More importantly, the Bush Administration has elected not to ask Congress to
reauthorize the tax on the oil and chemical industries to replenish the "superfund" that
EPA draws on in cleaning up abandoned hazardous waste disposal sites.” As recently
noted by former EPA Administrator Carol Browner, this will result in taxpayers
shouldering a larger part of the burden of cleanups or in a reduced number of cleanup
actions.” Given the Bush Administration's apparent antipathy to taxation, this quiet
failure to adhere to the "polluter pays" principle may properly be viewed as a subtle
abandonment of the existing hazardous waste cleanup program. In either case, it
represents a rather "enormous windfall for the oil and chemical industries.””

Positive Bush Administration Initiatives.

Most of the positive regulatory actions to protect the environment that EPA has
undertaken during the Bush Administration have resulted from the agency's failure to halt
actions initiated during the Clinton Administration. For example, EPA was praised by
environmental groups for adhering to a plan promulgated during the Clinton
Administration to dredge toxic PCBs from the Hudson River.”" As discussed above, the
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U.S. Environmental Protection Agency, Standards for the Use or Disposal of
Sewage Sludge, Notice, 66 Fed. Reg. 66028 (2001).

7 See EPA Acknowledges Funding Pinch Has Slowed Superfund Cleanups, Inside
EPA Weekly Report, Feb. 8, 2002, at 1. The same officials also note that cleanup actions
have become more complex in recent years. Id.

* See Katharine Q. Seelye, Bush Proposing Policy Change On Toxic Sites, New
York Times, February 24, 2002, at A1, col. 5.
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Bush Administration after much soul-searching also allowed the Clinton Administration's
drinking water regulations for arsenic go into effect.” The Bush Administration also
went forward with a proposal to prevent regional haze in national parks.”

EPA has issued a few new proposals in response to court orders requiring the
agency to take action. For example, in response to court orders, EPA on September 14,
2001, proposed regulations to address the vexing problem of air emissions from "off-
road” vehicles, like diesel marine engines and snowmobiles, that would require
manufacturers of such vehicles o emiﬂoy easily available pollution reduction
technologies by the 2006 model year.” Several environmental and recreational
organizations criticized the proposal as falling "far short of the legal requirements in the
Clean Air Act.™ :

The Bush Administration has been a strong proponent of "voluntary” initiatives
that attempt to inspire individuals and companies to clean up the environment by
appealing to their good citizenship. A good example is the "Smoke-Free Home Pledge
Initiative,” under which EPA is attempting to educate smoking parents to quit out of
concern for the health of their children and others who are exposed to environmental
tobacco smoke.” In October, 2001, EPA announced voluntary cancellations of some
agricultural uses of two organophosphate pesticides,” and in February, 2002 the agency

York Times, August 1, 2001, at Al

8
b7

U.S. Environmental Protection Agency, EPA Announces Arsenic Standard for
Drinking Water of 10 Parts Per Billion, October 31, 2001.

# U.S. Environmental Protection Agency, Proposed Guidelines for Best Available

Retrofit Technology (BART) Determinations Under the Regional Haze Regulations, 66
Fed. Reg. 38108 (2001). See also Utilities Question Legality of Guidelines;
Environmental Coalition Calls Them *Crucial,' 32 BNA Environment Reporter {Current
Developments) 1950 (2001). -

“ U.S. Environmental Protection Agency, Control of emissions From Nonroad large
Spark ignition Engines and recreational Engines (Marine and land-Based), Notice of
Proposed Rulemaking, 66 Fed. Reg. 51098, 51100 (2001) (noting that the rule was
proposed prior to a September 14 deadline imposed by the courts).

¥ Letter to Christine Todd Whitman from Scott Kovarovics, dated January 17, 2002
(providing comments of Natural Trails & Waters Coalition on bebalf of 47
organizations).

* U.S. Environmental Protection Agency, EPA Administrator Christie Whitman
Unveils Campaign to Protect Children from Secondhand Smoke, October 16, 2001.

v U.S. Environmenta] Protection Agency, New Restrictions on Two Pesticides to

Protect Agricultural Workers, October 31, 2001.
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announced a voluntary agreement by manufacturers of treated wood to move away from
wood treated with arsenic for residential and other consumer uses.”

Though not properly characterized as a Bush Administration "initiative," the
Administration participated actively in the enactment of long-pending "Brownfields"
legislation that will devote additional federal funds for the next four years to help-clean
up contarninated urban sites and thereby promote redevelopment of inner city areas.”
The legislation, which was supported by environmental groups, civil rights groups and
small business advocates, would also relieve from liability for cleanups so-called "de
micr(gomis" contributions of small businesses and residential households to superfund
sites.

In the final analysis, I have been unable to identify a single important new
rulemaking initiative undertaken by the George W. Bush Administration to protect
citizens from private polluting activities that was not already in the works prior to
January 20, 2001. It is fair to say that the George W. Bush administration did not hit the
ground running with an environmental improvement agenda. Indeed, it is does not
appear that the Administration is even jogging.

Tighter Oversight of the Environmental Agencies at OMB.

Soon after the enactment of many of the modern environmental statutes in the
early 1970s, regulated entities charged that EPA and other recently created agencies were
so enthusiastically implementing their newly granted statutory powers that they had spun
"out of control.” Reacting to these criticisms, the Nixon Administration inaugurated a
"Quality of Life" review process under which EPA and the Occupational Safety and
Health Administration were obliged to send proposals for major regulations to OMB for
review by other departments and agencies. President Ford left the review process in
place but lodged it in the now-defunct Council on Wage and Price Stability, and it
required the agencies to prepare an "inflation impact statement" for major regulations.
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The Carter Administration left the review functmn in place but later shifted its locus to an
interagency Regulatory Analysis Review Group.”

President Reagan shifted the regulatory review function back to OMB and lodged
it in the newly created Office of Information and Regulatory Affairs (OIRA). Intended
by Congress to be the primary imiplementing agency for the Paperwork Reduction Act, it
soon became the institutional home of the most ardent anti-regulators in the
Administration. OIRA demanded that agencies prepare detailed and comprehensive cost-
benefit analyses for major regulations, and it frequently held up regulations with which it
had substantive objections for months and in some cases forever. Since OIRA's
objections in many cases went to the substantive policies that Congress had enacted in
the agencies' authorizing statutes, disputes between OIRA and congressional oversight
committees Were not uncommon.

OIRA continued to play an aggressive oversight role during rmuch of the George
H.W. Bush Administration, but its oversight role was shified to Vice-President Quayle's
Council on Competitiveness during the last part of that Administration after Congress
demanded greater transparency of the OIRA review process. During the Clinton
Administration, OIRA was again assigned the primary regulatory oversight function, and
the process remained reasonably transparent. Although OIRA frequently found fault
with agency regulatory analysis documents, it rarely held up agency initiatives on purely
substantive grounds.

Although it is still very early in the process to draw significant conclusions, it
appears that OIRA is asserting an aggressive oversight role in the George W. Bush
Administration that is reminiscent of the role that it played during the late Reagan
Administration and early George H.W. Bush Administration, The process remains
transparent, and with the office's commendable expanded use of the internet, it has
become more transparent than ever during the first year of the new Administration.
OMB's closed~door meetings with industry groups and the agencies are documented and
posted, although there is no evidence that people representing the beneficiaries of
regulations have been invited to attend such meetings. Finally, since OIRA appears to be
acting reasonably promptly on rules that are submitted for review, the "black hole”
metaphor is thus far not appropriate.

OIRA has recently announced that it will implement a new regulatory review plan
under which it will ask agencies to use cost-per-life-year-saved as the measure of the
cost-effectiveness of life-saving rules and quality adjusted life years as the measure of the
benefits of regulatory interventions that protect against nonfatal health effects.” The
goals of this change are to facilitate comparisons across agencies and to foster greater
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= See id., ch. 18.

? See President's Budget for FY 2003, Analytical Perspectives, at 419-21 (2002);
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uniformity in the level of costs imposed by federal regulations.” Although this is not the
place to debate these measures of the societal value of regulatory interventions, it should
be noted that they are qu1te controversial and by no means command a consensus among
legal and policy scholars.” At best they belittle the societal value of the infirm and
elderly, and at worst they force agencies to compare incommensurables and to dwarf
"soft" variables like justice and fairness.

There are indications, moreover, that OIRA may see a substantive role for itself in
the review process that goes beyond merely insisting that agencies prepare careful
analyses of the costs and benefits of major regulations. For example, OIRA has begun to
interject itself into the process of formulating rules much earlier in the process than has
been the case in past administrations. Indeed, OIRA is even offering advice on how EPA
should carry out its research into the health effects of pollutants. In a recent letter to EPA
Adminstrator Whitman, OIRA Administrator Graham urged EPA to "retarget" its
research on the health effects of fine particulate matter to address only those particulates
determined to be harmful. A representative of the electric utility industry offered that
*[t]his is exactly what we have been asking for."”*

OIRA's 2001 report to Congress explains that "early involvement can be valuable
if OMB's perspective helps agencies frame the problem in constructive ways; suggests
creative regulatory alternatives, or offers 1n51ghts into how particular types of costs and
benefits may be quantified or weighed."” As the preceding quote suggests, early
involvement also provides ample opportunity for OIRA to guide the rulemaking process
to particular substantive ends. The choice among regulatory alternatives and weighing
costs and benefits of those alternatives is the essence of substantive decisionmaking. To
the extent that OIRA is providing input on such issues early in the process, it is providing
substantive input. Given the reality of OIRA review of the final product, it should not be
surprising to find that agencies are swayed by OIRA's views at these early, largely
invisible stages of the decisionmaking process.

” Id.
” For critiques of cost-per-life-saved tables and quality adjusted life years, see Lisa
Heinzerling, The Rights of Statistical People, 28 Harv. Envtl. L. Rev. 189 (2000); Lisa
Heinzerling, Regulatory Costs of Mythical Proportions, 107 YALE L.J. 1981, 1986-2070
(1998); David M. Driesen, The Societal Cost of Environmental Regulation: Beyond
Administrative Cost-Benefit Analysis, 24 Ecology L.Q. 545, 601-05 (1997); Thomas O.
McGarity, A Cost-Benefit State, 50 Ad. L. Rev. 7, 40-49 (1998); Adam N. Finkel, A
Second Opinion of an Environmental Misdiagnosis: The Risky Prescriptions of Breaking
the Vicious Circle, 3 N.Y.U. Env. L. J. 295, 324-27 (1995).

96 ‘White House Regulatory Chief Urges EPA to Retarget' PM Research, Inside
EPA, Weekly Report, December 14, 2001, at 13.

” Office of Management and Budget, Making Sense of Regulation: 2001 Report to
Congress on the Costs and Benefits of Regulations and Unfunded Mandates on State,
Local, and Tribal Entities 43 (2001) [hereinafter cited as OMB 2001 Report to Congress].
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Another indication of OIRA's desire to play a much more active role in day-to-
day agency affairs is the invitation that it offered in May, 2001 to the public to "nominate
specific regulations that we should propose for reform.”™ On the basis of the 71
submissions, OIRA identified a list of 23 "high priority regulatory review issues" that
warranted further attention and could potentially result in a "prompt" letier to an agency
demanding additional "deliberation and response > Thirteen of the 23 rules on the so-
called "hit list” are environmental reguiations.'” Included on the list are such recently
completed actions as the Forest Service’s roadless area conservation rule and EPA's
arsenic in drinking water rule. All of the accepted recommendations came from either
industry groups or the industry-supported Mercatus Center of George Mason
University.

OMB has issued guidelines to agencies on the quality of information that agencies
use when they regulate or otherwise communicate risk-related information to the
pubhc ® The guidelines, which were drafted pursuant to an obscure rider in the Treasury
and General Government Appropriations Act for Fiscal Year 2001, reqmre agencies to
develop procedures to ensure the quality of information that the agencies disserninate and
to allow companies and other affected entities an opportunity to challenge information
that does not come up to the OMB's standards of information quality. The OMB
Information Guidelines require agencies to "develop information resource management
procedures for reviewing and substantiating . . . the quality (1ncludmg the objectivity,
utility, and mtegmy) of information before it is disseminated.”"™ Tn addition, the
Guidelines require agencies to develop procedures for allowing affected persons to "seek

OMB 2001 Report to Congress, supra, at 61,
OMB 2001 Report to Congress, supra, at 62.

OMB 2001 Report to Congress, supra, at 63-64.
®  Natural Resources Defense Council, Inc., Rewriting the Rules: The Bush
Administration’s Unseen Assault on the Environment 19-20 (2002). See Free Market
Group Wields Strong Influence on Bush Rule Reforms, Inside EPA, Weekly Report,
January 25, 2002, at 11.

= Office of Management and Budget, guidelines for Ensuring and Maximizing the
Quality, Objectivity, Utility, and Integrity of Information Disseminated by Federal
Agencies, September 24, 2001 [hereinafter cited as OMB Information Guidelines].

' Pyb, L. 106-554, 106th Cong., 2d Sess (2000).
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and obtain, where appropriate, txmely correction of information . . . that does not comply
with OMB and agency guidelines."™

At this early stage in the implementation of the guidelines the extent to- which
OIRA plans to screen agency ralemaking documents for consistency with OIRA's
interpretation of the OMB guidelines remains-unclear. It is, however, quite clear that the
advocates of the Guidelines who lobbied for the appropriations rider assume that OMB
will be actively involved in reviewing agency background documents for consistency
with its guidelines.”™ Thus, the guidelines could serve as 4 vehicle for increasing the
stringency of OIRA scrutiny of rulemaking documents and thereby facilitate greater
substantive control. At the very least the opportunity that the guidelines afford regulatees
to challenge the quality of the scientific information underlying health and environmental
regulati?gs before they are promulgated will serve further to ossify the rulemaking
process.

Diminished Accountability for Delegated Programs.

Most federal environmental laws provide for substantial delegation of federal
powers and responsibilities to the states upon a proper demonstration that the state
programs are sufficient to meet the requirements of the federal programs. Pursuant to
these delegations, state regulatory agencies regulate private polluting activities within -
broad contours specified by federal statutes and regulations. During the first year of the
Bush Administration, EPA has signaled that the states have a great deal of flexibility to
administer federally delegated programs, even to the point of violating the specific
requirements of environmental statutes. A good example is EPA's approval, on
November 14, 2001, of wholly inadequate amendments to the Texas state
implementation plan (SIP) for the Houston/Galveston ozone nonattainment area. he

EPA was bound by statute and a consent decree either to approve a state-
submitted plan demonstrating that the Houston/Galveston area would come into
attainment with EPA's one-hour standard for photochemical oxidants by 2007 or to
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promulgate such a plan on its own. EPA approved a state-submitted plan that did not
demonstrate how the area would come into attainment by the deadline. In fact, the Texas
plan came up short by 56 tons per day (tpd) of NOx emissions, an amount that represents
more than one third of the emissions assigned to all automobile emissions in the
attainment year.” Instead of making the required demonstration that the plan would
attain the one-hour ozone standard by the 2007 deadline, the plan that EPA approved
contained several promises for actions that Texas would take in the future.” In
particular, the Texas plan merely promised to adopt rules sometime in the next two-and-
one-half years capable of making up the 56 tpd shortfall "without requiring additional
limits on highway construction.” " The Clean Air Act permits EPA to approve a plan
revision "based upon a commitment of the State to adopt specific enforceable measures
by a date certain,” but in order to prevent just the sort of highly speculative attainment
demonstrations that the Houston plan attempts, the measures must be adopted "not later
than one year after the date of approval of the plan revision.”” EPA’s action is thus
patently unlawful, and it has (not surprisingly) been challenged in court.™®
One of the reasons that no area that was designated "serious” or "extreme" is
likely to come into actual attainment with the 1-hour ozone national primary ambient air
quality standard is the failure of EPA to promulgate regulations implementing the
requirement of section 181(g) that states retrospectively demounstrate that sources in such
‘nonaftainment areas did in fact achieve a 15 percent reduction in volatile organic
compounds {VOCs} (or the equivalent in VOC and NOx reductions) as of August 15,
1996 and reductions of 3 percent per year thereafter. Although the SIPs for such areas
provide for such reductions, no state has ever demonstrated that the reductions were
actually achieved, despite a statutory requirement that they do so. The states are waiting
for EPA to promulgate regulations prescribing the "form and manner" of such
demonstrations. EPA has taken no action during the Bush Administration to write such
regulations, even though the 2002 demonstration year is now upon us.

s The motor vehicle emissions budget for NOx for the attainment year of 2007 in

the Houston/Galveston nonattainment area is 156.6 tpd. 66 Fed. Reg. at 57161.
e For example, the Texas SIP promised to perform new mobile source modeling for
the area, using new EPA models, within 24 months of a model's official release, and to
perform a "mid-course review" and submit a "mid-course review SIP revision, with any
recommended mid-course corrective actions,” to the EPA by May 1, 2004. 66 Fed. Reg.
at 57160-61.

"' 66 Fed. Reg. at 57161.
B 42US.C § 7410(D(@).
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Environmental Defense v. EPA, Petition for Review, United States Court of
Appeals for the Fifth Circuit, January 11, 2002.
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Less Transparency.

In the age of the internet, federal agencies have many opportunities to make the
decisionmaking process available for public viewing. Agencies can provide important
(and even relatively unimportant) documents, announcements of meetings, and:minutes
of advisory committee meetings to the public on the world-wide web. Indeed, they can
even broadcast live meetings online. The Electronic Freedom of Information Act
Amendments of 1996 accelerated the overall trend since the enactment of the original
Freedom of Information Act in the mid-1970s toward openness in government
decisionmaking. The trend during the first year of the Bush Administration, however,
appears to be away from this general trend toward increased transparency of the
decisionmaking process in Executive Branch agencies.

The refusal by the White House to disclose documents related to the meetings of
Vice-President Cheney's Energy Task Force with representatives of energy companies
including Enron Corporation, Southern Company, the Exelon Corporation, BP, the TXU
Corporation, FirstEnergy and TXU Corporation, is no doubt the most heavily publicized
action in this regard, but it is by no means the only sign of a trend away from
transparency. " A federal district court recently employed unusually harsh language in
criticizing the Department of Energy's hesitance to disclose documents relating to that
Department's participation in the Energy Task Force. The court found that the agency
had been "woefully tardy" in responding to the Natural Resource Defense Council's
FOIA request for documents that were of "extraordinary public interest." ™ According to
the court, the government had "no legal or practical excuse for its excessive delay in
responding" to the request.

In October, 2001, the Justice Department issued a new memorandum describing
how agencies in the Bush Administration should respond to requests for information
under the Freedom of Information Act (FOIA)."” Although the Administration was
"committed to full compliance with" FOIA, the memorandum stressed that it was
"equally committed to protecting other fundamental values that are held by our society."
Noting that "certain legal privileges ensure candid and complete agency deliberations
without fear that they will be made public,” the memorandum warned agencies that they
should release voluntarily information that might otherwise be withheld "only after full
and deliberate consideration of the institutional, commercial, and personal privacy
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interests that could be implicated by disclosure of the information." The Fustice
Department promised to defend all agency decisions to withhold documents "unless they
lack a sound legal basis or present an unwarranted risk of adverse impact on the ability of
other agencies to protect other important records.” The presumption erected by the
memorandum is apparenily in favor of nondisclosure of information that can be
protected, rather than in favor of voluntary disclosure of information that could be
protected but would not cause harm if disclosed. This represented a reversal of the
presumption in favor of voluntary disclosure that applied during the Clinton
Administration,"

Other individual actions by individual agencies also suggest a trend away from
transparency during the Bush Administration. In October, 2001, EPA bosted a closed
door meeting with industry representatives to discuss the possibility of "building a new
reinvention and regulatory reform agenda. "' In that same month, the Forest Service
issued a proposal to expand its use of "categorical exclusions” from the otherwise
applicable environmental analys15 and review process to certain "special use"
applications and authorizations.”™ In the absence of these environmental assessments,
any adverse environmental effects of such authorizations are effectively invisible to the
general public. The Fish and Wildlife Service's harshly negative comments on the Corps
of Engineers' changes to the nationwide permit program, discussed above, were quietly
pretermitted by upper level officials in the Department of Interior and would never have
seen the light of day but for a leak to a newspaper reporter.” In December, 2001, USDA
announced a decision to approve a large sale of timber on nearly 41,000 acres in the
Bitterroot National Forest and at the same time proclaimed that the sale would be exempt
from administrative appeal. A federal judge in January, 2002 enjoined the sale because
of the court's concern that the public had been shut out of the decisionmaking process

One gratifying exception to the general movement away from transparency is the
previously discussed effort by the Office of Information and Regulatory Affairs in the
Office of Management and Budget to increase the transparency of its interaction with the
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regulator% agencies by putting the content of such communications on its expanded
« 1
website.

Conclusions.

It does not appear that the George W. Bush Administration came to office with a
radical deregulatory agenda of the sort that the White House and the major presidential
appointees pursued in the early years of the Reagan Administration and the waning years
of the George H. W. Bush Administration. At the same time, it is readily apparent that
the White House does not have a progressive environmental protection agenda in mind.
Indeed, 1 have been unable to identify a single important new rulemaking initiative
undertaken by the George W. Bush Administration to protect citizens from private
polluting activities. The Bush Administration's attitude toward environmental regulation
might best be characterized as "quietly hostile."

To use an athletic metaphor, it is fair to say that the George W. Bush
administration did not hit the ground running with an agenda for improving the
environment. Indeed, it is does not appear that the Administration is even jogging in the
direction of environmental improvement. Viewed most charitably, the Bush
Administration has been running in place on environmental issues while it focuses its
attention on other matters. In recent weeks, however, its actions strongly suggest that the
Administration is beginning to sprint off in the opposite direction. If so, irreparable harm
to human health and the environment is the predictable consequence.

il

The OIRA website is located at :
<http://www . whitehouse.gov/omb/inforeg/regpoLhtml>.
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Mr. Chairman, members of the Committee, my name is Gregory Wetstone and I am
director of advocacy at the Natural Resources Defense Council (NRDC), a pational, non-
profit organization of scientists, lawyers, and environmental specialists, dedicated to
protecting public health and the environment. On behalf of NRDC, and our more than
550,000 members across the nation, I want to thank you for convening this vitally
important hearing, and for providing NRDC with the opportunity to participate.

The topic before the comumittee today, the status of environmental protection efforts at the
federal agencies of the Bush Administration, is an exceptionally urgent one, with great
relevance to millions upon millions of Americans. The landmark environmental
protection laws passed by Congress since 1970 have, taken together, been among the
most popular and successful legislative initiatives ever. These laws, and the regulatory
safeguards they spawned, have worked to improve the quality of life in America,
reducing unhealthful smog in our cities, stemming the flood of sewage and toxics into our
rivers, reducing the level of lead in children’s blood, bringing the bald eagle and the gray
whale back from the brink of extinction, revolutionizing hazardous waste disposal,
helping to clean our coastlines and protect our wetlands, saving public lands for all
Americans to enjoy, and preserving some of the last of our country’s spectacular wild
areas.

Today, however, the bipartisan environmental laws and programs that made this progress
possible are very much at risk. The threat is less from an open effort to weaken these
popular laws in Congress, than a quiet campaign to subvert the fundamental government
structure that is vital to making them work. Sadly, it is increasingly clear that the Bush
Administration is employing the full force of the Federal Government in a sweeping
campaign to undermine the programs that protect our air, water, lands, and wildlife.

The leading edge of this onslaught is a wide-ranging effort at the federal agencies with
environmental responsibilities -- including the Interior Department, the Forest Service,
the Environmental Protection Agency, and the Corps of Engineers -- to weaken the
formal rules that translate Congress” mandafes into specific requirements for industry.
The examples span the spectrum of environmental law. NRDC’s new report, Rewriting
the Rules: The Bush Administration’s Unseen Assault on the Environment documents an
extensive list of more than 60 environmental retreats on issues ranging from clean air, to
clean water, to protection of National Parks, wildlife, wetlands, and forests. (I would like
to submit this document for inclusion in the hearing record.)

But the changes in formal agency rules, which under the law must involve an open public
process, are only the tip of the iceberg. The Administration is relying extensively on
other destructive tacks that are comparably damaging, but far less visible.

The failure to aggressively enforce environmental requirements is one important
example. Actions undermining the credibility of clean air act enforcement were of course
highlighted with the high profile resignation last week of a senior EPA enforcement
official. The Administration’s proposed 2003 budget would cut EPA enforcement
capabilities substantially, eliminating over 200 EPA enforcement personnel.
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Similarly, we’ve seen extensive use of highly technical agency “guidance,” rather than
changes in formal rules, to avoid an open public process when backing away from high
profile environmental programs. A prime example is the Corps of Engineers “regulatory
guidance letter” issued last November with absolutely no public input, which effectively
eviscerated the cornerstone of U.S. wetlands protection, the national commitment to “no
net loss” of wetlands. Along the same procedural lines, the Agriculture Department has
issued a series of “interim directives™ that fundamentally undermine forest protection
policies through changes in the Forest Service manual, a tactic that once again minimizes
public attention and involvement.

Another stealth approach is the simple failure to defend environmental requirements in
court. Examples include the Forest Service decision last March not to defend the
landmark “roadless” forest protection rule from challenge by the timber industry and its
allies, and the Fish and Wildlife Service’s willingness before a federal court only last
month to forgo protection for 500,000 acres of “critical habitat” in California, which had
previously been considered essential for the continued survival of endangered species.
Along these same lines, last June the Interior Department hastily capitulated to a lawsuit
the International Snowmobile Manufacturers Association brought to delay
implementation of a rule barring snowmobiles from Yellowstone National Park.

The failure to assure funding for vital environmental programs is yet another stealth
approach. The most prominent example is the Administration’s failure to seek
reauthorization of the Federal Superfund tax on oil and chemical feed stocks. With the
clean-up of hazardous waste sites required to be fully subsidized by taxpayers, and the
fund running out of money, EPA officials have publicly warned that we now face a major
slow-down in the clean-up of our most contaminated hazardous waste sites.

Finally, and in some ways most disturbingly, we come to the effort at the White House
Office of Management and Budget to stack the deck in the federal agency rulemaking
process, blocking environmental safeguards with new procedural hurdles, biased
analytical assumptions, and unwarranted political interference. The controversial new
chief of regulatory review at OMB, John D. Graham, has a long history of promoting
controversial cost benefit assumptions that devalue environmental protection. Most
notable are assumptions suggesting that the life of an elderly person should be considered
less valuable on the thesis that quality of life is lower, and there is less long to live, and
assumiptions that devalue lives lost due to carcinogens in the environment on the theory
that death in the future from current toxic exposures should be discounted.

To promote adherence with these views Dr. Graham has employed a new bureaucratic
weapon, the “return letter,” to send rules back to environmental agencies for additional
cost-benefit analysis. This tcol can be applied to derail a regulatory safeguard even
where Congress has decreed that agencies should act without regard to costs or benefits, -
for example where the environmental statutes require standards to be based on the best
available technology or the level necessary fo assure protection of human health. Using
this new tool, Mr. Graham has already returned several rules to agencies for “improved
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analysis.” While better analysis is a fine objective, no one seriously expects rules to be
strengthened as a result of this exercise. To date, this approach has only been used to
sidetrack rulemakings like EPA’s proposed rule for reducing emissions from off-road
vehicles like snowmobiles.

Lastly there is the effort broadly known as the OMB Tt list. OMB has reached out to the
regulated industry and others to develop a controversial list of environmental and other
safeguards that are to be re-evaluated and, potentially, weakened. Although the process
of pulling this list together theoretically encouraged suggestions from all sides, the
published list of rulemakings to be reviewed clearly reflects industry’s high priority wish
list. All but three of the 13 environmental rules included bere were suggested by an
industry-fanded anti-regulatory think tank, with two of the others stemuming from
industry trade associations, As a practical matter, the OMB hit list, which Iwould like to
submit for inclusion in the record, is a road map for fiture regulatory battles over
environmental rollbacks, It includes safe drinking water standards, controls on toxics,
Clean Air Act requirements, water pollution limits, pollution from factory farms, and
forest planning regnlations.

1°d like to take 2 moment to review a few of the most troubling administrative actions in a
bit more detail.

e (Clean Air. There is no more fundamental requirement in the Clean Air Act than
the mandate that new pollution sources install state-of-the-art pollution controls.
Approved by Congress in the 1972 Clean Air Act Amendments, and affirmed in
1977 and again in 1990, the new source requirements are part of the fimdamental
compromise in our clean air law, one that allows older power plants and factories
more leeway, while imposing tough requirements on new facilities. Older
facilities, the authors of the law reasoned, will eventually be replaced with more
tightly controlled new facilities, assuring long-term environmental improvement.
To prevent power plants and factories from evading these requirements through
piece-by-piece rebuilding, the Clean Air Act also subjects major “modifications”
of factories and power plants to the new source standards. In recent years, this
requirement has been especially important, as EPA has launched enforcement
cases against old coal-fired power plants without pollution controls that have tried
1o escape the Clean Alr Act by surreptitionsly rebuilding under the guise of
normal maintenance.

Sadly, the Bush Administration stands ready to carve up this program with new
loopholes that would allow aging power plants and factories to rebuild and
increase pollution without meeting the tough new source requirements. EPA is
now involved in 2 major internal battle with the Department of Energy and the
White House OMB, over this proposal, and it seems increasingly likely that an
extremely damaging environmental proposal will emerge from this process.

Almost as troubling as the substance of this propesal, is the highly umusual, and
almost certainly illegal, process EPA plans for this action. The Agency has
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indicated that it intends to eliminate the opportunity for the public to participate in
the decision through “public notice and comment” by moving directly to a final
rulemaking, and skipping the traditional “proposed” phase of the regulatory
action.

The result would be more pollution from hundreds of the nation’s oldest and
dirtiest power plants and oil refineries, causing more acid rain, more smog and
increases in tiny particles of soot called “particulate matter” that are especially
hazardous to health. The health consequences of this retreat are staggering.
White House signals regarding the intention to weaken this key requirement have,
not surprisingly, derailed progress toward securing settlements that would curtail
illegal pollution from numerous power plants. The opportunity to cut deeply into
the toll of premature deaths from this poliution, estimated at 10,000 lives annually
by EPA, has been delayed for a year as the White House review has dragged on.

Wetlands. For more than a decade, the comnerstone of America’s approach to the
protection of wetlands has been a national policy calling for “no net loss,” which
originated with the first Bush Administration. In 1990, EPA and the Army Corps
of Engineers signed a Memorandum of Agreement, outlining standards for
mitigating destruction of natural wetlands in order to help achieve the “no net
loss” geal. Last Halloween, however, the Corps effectively swept this policy
aside, with no public notice or opportunity for comment, through issuance of an
obscure policy document called a “regulatory guidance letter” that unilaterally
abrogated the 1990 memorandum of agreement with EPA. Under this new policy,
it will be considered acceptable to replace lost and destroyed natural wetlands
with upland areas, stream buffers, and other areas that simply are not wetlands.
Environmental advocates have termed this “new net loss” and anticipate that it
will mean the loss of tens of thousands of acres of precious wetlands, which are
vital for flood protection, clean water, and wildlife habitat.

The stunning reversal of the “no net loss” policy is only one component of a
broader Bush Administration effort to weaken wetlands protection. Another
major blow came in January when the U.S. Army Corps of Engineers finalized a
major relaxation of its “nationwide™ permit program, which regulates smaller
development and industrial activities in streams and wetlands. The proposed
changes would make it easier for developers and mining companies to destroy
wetlands, particularly in flood-prone areas, by allowing the Corps to waive crucial
requirements that limit stream destruction to a 300 foot limit, impose restrictions
on filling wetlands in floodplains, and secure acre-for-acre replacement of
destroyed wetlands.

Mining on Public Lands. Mining activities have despoiled 40 percent of all
Western watersheds, according to an Environmental Protection Agency estimate
in 2000. A half-million abandoned or closed mines dot the nation’s landscape,
with cleanup costs estimated in the tens of billions of dollars. It is therefore
especially tragic that Bush Administration rollbacks have been particularly brazen
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when it comes to the environmental restrictions that apply to mining on public
lands.

In October, Forest Service Chief Bosworth formally asked the Interior
Department to lift a two-year moratorium on new mining activities covering 1.15
million acres of federal land in southern Oregon, including a 700,000-acre area
under consideration for national monument status. That same month, Inferior
Secretary Norton issued new final “hard rock” mining regulations that reverse the
environmental restrictions that apply to mining for gold, silver, copper and other
metals on federal lands. Shockingly, under the new rules, the Interior Department
renounced its own authority to deny penmits to mine on taxpayer-owned lands on
the grounds that a proposed mine could result in “substantial irreparable harm™ to
the environment or nearby communities. The new rules also limit corporate
hability for irresponsible mining practices, in the process undermining cleanup
standards that safeguard ground water and surface water. The rules took effect
last December 31.

Raw Sewage in America’s Waters., In 2000, EPA issued long-overdue rules
minimizing raw sewage discharges into our waterways, and requiring public
notification of sewage overflows. This is an extremely important problem
nationally. EPA reports that there were 40,000 discharges of untreated sewage
into waterways, playgrounds, streets and basements across the country in the year
2000. Sewage containing bacteria, viruses, fecal matter and a host of other wastes
is responsible each year for beach closures, fish kills, shellfish bed closures, and
human gastrointestinal and respiratory illnesses. Not surprisingly, the health
consequences of this contamination are substantial. The Centers for Disease
Control estimates that waterborne microbial infections cause up to 940,000
illnesses and 900 deaths each year in the U.S. (Protecting and Restoring
America’s Watersheds, U.S. EPA, 2001). These exposures pose the greatest risk
for children, the elderly and those with weakened immune systems.

Despite a consensus between environmentalists and federal, state and municipal
authorities on procedures to prevent sewage spills and the importance of warning
citizens about the hazards of sewage exposure, the proposed rules were held up as
part of the 60-day regulatory moratorium issued by White House Chief of Staff
Andrew Card when the Administration first took office. After nearly a year, the
Administration has still not issued the final sewage overflow rules. Technically,
the rules remain under “internal review” at EPA, but in practice they remain in an
indefensible regulatory purgatory. Meanwhile, Americans are swimming in
sewage tainted waters, and being denied even rudimentary public notice of
sewage contamination.

Forest Protection. A little over a year ago, the U.S, Forest Service issued the
Roadless Area Conservation Rule, perhaps the greatest American conservation
measurc of all time, protecting 58.5 million acres of inventoried roadless national
forest areas from most logging and roadbuilding. This rule resulted from years of
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scientific and expert review, more than 600 public hearings across the country,
and approximately 1.5 million public comments in favor of the rule or even
stronger protections. The rule allows for local input into many kinds of decisions
about roadless areas.

In March 2001, Agriculture Secretary Veneman pledged to protect roadless forest
areas. However, when the roadless rulemaking was challenged in federal court,
the Administration declined to defend the rule against lawsuits brought by the
timber industry and its allies.

Meanwhile, the Forest Service issued a series of “interim directives” over the
ensuing months, each time further undercutting roadless area protections through
changes in the Forest Service manual — an approach for affecting significant
changes while minimizing public attention. These changes carve massive new
loopholes into the requirements that roadless national forest areas be protected,
allowing roadbuilding upon completion of a “roads analysis,” or even without
such analysis with the approval of the Chief of the Forest Service or his designee.
As a practical matter, with these loopholes the agency has almost completely
abandoned the special protections designed to prevent clearcutting in roadless
areas. This is particularly evident in the Tongass National Forest, where the
Forest Service is moving ahead with 33 timber sales in pristine roadless areas --
timber sales that are slotted to cut down over 650 million board feet of timber.
This logging, and the irreversible destruction it will cause, is proceeding despite
the fact that the Administration’s new forest policies are the subject of significant
litigation, especially as they apply to the Tongass National Forest.

These are just a few of the most high profile environmental retreats. As documented in
the NRDC report, there are dozens of others.

Taken together this assault on the environment is the most serious threat ever to
America’s landmark environmental protection programs. If allowed to proceed
unhindered, it will leave our bipartisan environmental laws technically unchanged, but
dramatically undermine their credibility and effectiveness - in essence rending them mere
words on paper, increasingly irrelevant to what polluters, developers, and those who drill,
log and mine on public lands, do in the real world.
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TESTIMONY OF
CONNECTICUT ATTORNEY GENERAL RICHARD BLUMENTHAL
BEFORE THE
SENATE GOVERNMENTAL AFFAIRS COMMITTEE
MARCH 13, 2002

Mr. Chairman Senator Lieberman and members of this Committee, T commend your
review of the Bush Administration’s enforcement of federal environmental laws and appreciate
the opportunity to provide a state perspective.

Environmental enforcement is a matier of life and death -- for all of us, but most
especially our children.

Putting aside the mind numbing statistics and science about global temperatures, wind
patterns, and the like, we now know beyond doubt this fact: air and water contamination are
killers. They cause death and disease with real financial and human costs. Contaminants such as
sulfur dioxide and nitrogen oxide from the Midwestern power plants -- just two of the pollutants
emitted by these plants -- cause 300 deaths and 6,000 asthma attacks in Connecticut alone every
year.

Facing and fighting these dangers together, the state and federal governments have forged
a historic parinership. Under both Republican and Democratic Presidents, we have worked hard
-- as a team -- to approve and enforce laws such as the Clean Air Act and the Clean Water Act,
reclaiming our air and water from years of disregard and degradation.

This proud partnership has produced real environment progress -~ through tough
negotiation and tougher legal action. Repeated lawsuits have produced milestone court victories.
As partners, we have raised the bar and made polluters meet it, strengthened standards and
policed them.

More important than the millions of dollars in penalties are the judicial orders cutting
pollution. Our lawsuits are complex, resource intensive and time-consuming -- requiring real
joint strategies and shared manpower. Many polluters are multi-billion dollar corporations that
plow their huge profits -- gained from disobeying the law -- into court tactics aimed at delaying
and defeating law enforcement.

Now, the Administration apparently is abandoning our partnership, undermining the
environmental laws and undercutting the states. Not only has federal enforcement been swept
aside, but states have been shut out and shot down as partners. In fact, we are 1o longer partners.
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We have neither input nor power. Our seats at the table have been occupied by energy interests,
the Enrons and Ohio Edisons of the nation, now behind closed doors.

In your first hearing you heard from EPA Administrator Christine Whitman, whose
commitment to state environmental enforcement was unquestionable as Governor of New Jersey.
Even now, her emotional and intellectual engagement in environmental causes -- along with her
grace and civility -- make her an effective spokesperson.

Quite appropriately, Mr. Chairman, you urged her to continue her advocacy - to "keep up
the battle" -~ within the Administration.

But the battle already may be teetering toward defeat in three critical areas -- diesel
exhaust regulations, new source review standards, and air conditioner efficiency requirements. In
these three areas, the Administration's abandonment and abrogation of environmental principles
and partnership endanger our health and life.

Under the theory that one picture is worth a thousand words, I have included a graphic
picture of the importance of enforcement or, its corollary, the tragedy that would befall
Americans if the Bush Administration fails to re-invigorate its air pollution enforcement efforts.

These graphs compare the pollution reductions that could be achieved through
enforcement of the existing Clean Air Act with two other scenarios — the Bush Administration’s
Clean Skies initiative and S. 556 introduced by Senator Jeffords, Senator Lieberman and others.
They were prepared by the office of my colleague, Eliot Spitzer, the New York Attorney General
who has also been a steadfast leader in fighting for clean air. What these graphs show, very
clearly, is that enforcement of the existing law will achieve very profoundly substantial
reductions in sulfur dioxide, nitrogen oxides and mercury. Enforcement of the current law would
dramatically reduce acid rain, asthma, respiratory disease, smog, and eutrophication of our
coastal waters.

EPA and others may argue with these predictions. Forecasts are always uncertain, but the
numbers in this chart are actually conservative. There is a Department of Energy report that
predicts 60-80 percent reductions simply from enforcement of the New Source Review program,
which is consistent with the level of reductions we set forth and expect to obtain in our own NSR
enforcement cases. EPA predicted similar reductions in a presentation to the Edison Electric
Institute, although EPA is now backing off those numbers. I urge you to recall that NSR is only
part of existing law. The current Clean Air Act includes the new fine particulate air quality
standard, the interstate ozone requirements, the mercury control technology standard. There is no
realistic argument that full enforcement of all these programs will not achieve the 60-80 percent
reductions portrayed on this graph. Indeed, I believe that more credible analysts indicate an even
greater reduction than set forth here.

Again, put aside the cascading statistics and specific numbers, The point is that
enforcement works. The point is also that, unfortunately, the Bush Administration is retreating
from enforcement and is abandoning its partners — the states — in the midst of the battle.
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‘We must restore our historic partnership before it is irretrievably shattered -- sabotaged by
an Administration that seeks to weaken those standards and eviscerate enforcement

1. Diesel exhaust regulations

Diesel exhaust fumes are sooty, smelly, and disgusting. They are key ingredients of
smog. And, they are deadly.

Medical science now clearly shows that the “fine particulates” in that exhaust cause lung
cancer and asthma, among other diseases. Two recent studies, the Abt Associates’ Particulate-
Related Health Benefits of Reducing Power Plant Emissions, October, 2000 and a 16 year,
500,000 person study printed in the March 6, 2002 issue of the Journal of the American Medical
Association, conclude that particulate matter increases mortality from lung cancer and asthma. In
order to protect our children from this danger, Connecticut's legislature is currently considering a
bill to require that new diesel school buses be fitted with particle traps and use low-sulfur fuel.

Because of all the health concerns associated with diesel emissions, the EPA in 2001
established tough new regulations to reduce the pollution from new diesel engines. When the
trucking and oil industries challenged these new rules in court, Comnecticut and several other
states formally intervened to support EPA. It was a classic example of our partnership.

Now we have discovered that our supposed partner has been secretly negotiating with the
industries. When we first learned of the ongoing negotiations, we requested that EPA include
us. The EPA, our partner, refused. We have petitioned the court to require EPA to admit us. As
incredible as the need for that request may be, even more incredible was EPA's response: it filed
objections to our request. The court ultimately declined to intervene, so the states are locked out,
as EPA discusses compromises of our air quality with industry.

One key issue in the negotiations is how to calculate emissions from diesel engines in the
regulations. There are two testing methods for measuring emissions: the FTP (Federal Test
Procedure) Standard, which is a laboratory test for emissions, and the NTE Standard, which tests
a broad range of normal driving conditions that are otherwise not subject to emission testing. We
believe the discussions involve which of these methods to use. The FTP standard is intended to
simulate a typical urban trip, but a wide variety of real world driving conditions are not
incorporated in the test. The result is that an engine may meet the FTP standard in the laboratory,
but not achieve FTP-based emission reductions in real world driving. The states and the
environmental advocates should have some say on this important aspect of the diesel regulations.

We are committed to keep up the battle -- as you told the EPA to do -- even if our federal
partner capitulates.
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2. New source review standards

A higher profile example of the Administration's betraying our partnership while
backpedalling on environmental protection involves New Source Review. To state the law in
plain language, New Source Review is a requirement in the Clean Air Act that any power plant
that makes significant changes to upgrade or expand, thereby increasing emissions, must also
install state of the art pollution controls.

Midwest power plants send the Northeast all their pollution, and none of their power.
Their air contamination is a killer. In Connecticut alone, sulfur dioxide from Midwestern power
plants contributes significantly to deaths of approximately 300 people, and causes 6,040 asthma
attacks every year. My state has the highest death rate from power plant poliution in New
England. Connecticut air is so polluted by these power plants hundred of miles away that on
some summer days, even if every car and power plant in our state stopped running, our air would
still violate federal health quality standards for ozone. A 75% reduction in power plant pollution
would save 200 lives in Connecticut every year.

In a series of lawsuits beginning two years ago, the EPA, Connecticut, New York and
several other states sued several huge Midwestern power plants under the New Source Review
sections of the Clean Air Act. We claimed that the plants spent millions of dollars to upgrade
and expand their facilities without installing more air pollution controls, as the Clean Air Act
requires. The EPA, the states and environmental advocates successfully negotiated with one of
the major power plant owners, Dominion, to reach a settlement in principle that will dramatically
cut emissions from its power plants in Virginia and West Virginia without raising electric rates
or reducing electricity supply. We achieved a similar settlement principle with Cinergy.

Then, early in 2001, the Bush Administration ordered the EPA and the Department of
TJustice to review whether New Source Review was impeding the development of energy sources
and power plants. The Administration did not consult or inform its supposed partners, the states.
Upon this order, all progress stalled on the pending New Source Review cases, including
negotiations with Dominion and Cinergy. Astoundingly, just last week, EPA Administrator
Whitman testified before this committee that she thought that it would be unwise for utilities -~
the same utilities that she is suing over violations of the Clean Air Act -- to settle with the
government before a federal appeals court rules on a case involving the Tennessee Valley
Authority and alleged violations of the NSR. Thus, the announcement to review NSR, made
without any input from the states or environmental advocates, has succeeded in virtually halting
the pending Clean Air Act lawsuits.

In the ongoing policy review itself, the Administration once again has effectively shut out
the states. It has barely paid lip service to our views or those of environmental advocates.
Energy industry leaders, including former Enron executives, have enjoyed easy access to the
Oval Office and the Vice President to discuss weakening environmental Jaws and encouraging
energy production. But the states and environmental groups were relegated to testimony at
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formal public hearings last August without any information about specific proposals, and a few
staff level meetings.

On December 18, 2001, we wrote to Vice President Cheney “to express our deep concern
with the secret process by which the Administration is formulating changes to the Clean Air Act
New Source Review program.” We subsequently asked for a meeting with the Vice President
but never received a response. Almost a month later, we received an invitation to meet with EPA
Administrator Whitman. Our meeting with her on January 23 was cordial, but she could not
provide us with any specific information about the Administration's plans or proposals for NSR.
Such specifics, we understand, have been shared with industry -- in fact very likely with the
companies that we, along with the federal government, are suing. Thus, polluters are coaching
the Administration on how to weaken the NSR, while states and environmental advocates are
pursuing enforcement against their ongoing flagrant, blatant violations of existing law.

The benefits of vigorous enforcement of existing standards, shown in the graphs attached,
are irrefutable. If we continue our aggressive, joint enforcement of the Clean Air Act and, in
particular, the New Source Review provisions, the amount of nitrogen oxides pollution from
power plants would be cut 75% from 5 million tons to 1.25 tons by 2010, and sulfur dioxide
would be reduced by 82% from 11 tons to 2 tons by 2012.

Connecticut and other Northeastern states are committed to keep up the battle -- ongoing
and new legal action against those power plants, and even against the federal government to
uphold the Clean Air Act. We are actively preparing to block any federal regulations
eviscerating Congress' intent in this landmark law. But a clear signal from Congress itself may
be the most effective step.

3. Air conditioner efficiency requirements

The Department of Energy, with input from various state agencies, promulgated in
January, 2001, a final regulation requiring improved energy efficiency in new residential central
air conditioning units. This measure offered major advantages for consumers and for the
environment. The Department estimated that the new standards would avoid the construction of
five 400 megawatt coal burning plants and thirty-four 400 megawatt gas-fired plants. By
reducing future demand for electricity, it would eliminate the need to build new power plants,
reduce our need for more fossil fuel to run those plants, and save money on electrical bills for the
purchasers of the new air conditioners. In turn, power plant air pollution would be cut
everywhere from Ohio to the Atlantic Ocean. Nitrogen oxides emissions would be diminished
by 94,000 metric tons in 14 years. Our dependence on foreign energy supplies would be reduced.

While Connecticut residents would pay slightly higher prices for central air conditioning
units, we would save electricity costs and enjoy cleaner air. The higher initial cost would be

repaid many times, not counting the public health benefits.

Inexplicably, despite these benefits, some segments of industry opposed it.
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Again, the industry provided input to the Department of Energy, and the states and the
environmental advocates were virtually shut out. Without consultation with the states that
provided critical information during development of the original final regulation, the Department
of Energy unilaterally imposed two successive delays in implementing the regulation and
ultimately proposed reducing the efficiency requirements by nearly 1/3. The states and
environmental advocates have sued to stop the federal government from weakening this
significant environmental rule, after the states were critical partners in its development. Here
again, the states are now pleading with our supposed partner to protect consumers and the
environment.

Is there a pattern in this picture? Again and again, states and environmental organizations
are disregarded and dismissed -- publicly dispatched rather than treated as partners. Industry
leaders are invited privately to the table as new partners. In these rooms, filled with industry
smoke and mirrors, deals are struck to weaken and even eviscerate our environmental standards.

Senator Lieberman, you recently and accurately observed that America is at an
environmental crossroads. Congress must put a stop to this continuing pattern of abuse of public
trust. I urge this Committee to act decisively -- to protect our environmental laws and ensure that
they are once again vigorously enforced.

As partners, we must match words with actions to truly keep up the battle.
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OPENING STATEMENT

I want to thank Senator Lieberman and the other members of the Senate Committee on
Government Affairs for scheduling these hearings and inviting me to testify before you. My
testimony is presented on behalf of the Waterkeeper Alliance, a non-profit umbrella organization
licensing and supporting more than 80 Waterkeepers protecting rivers, bays and other watersheds
throughout the country. My testimony will address concerns about the negative impact of
concentrated animal feeding operations (CAFOs) and EPA’s fajlure to regulate such operations.

BACKGROUND

I am Rick Dove, and I have lived on the shores of the Neuse River near New Bern, North
Carolina for over twenty-five years. In 1987, after retiring as a Colonel in the United States
Marine Corps, I pursued a childhood dream and became a commercial fisherman. With three
boats and a local seafood outlet store, my son Todd and I worked over 600 crab pots and more
than 2,000 feet of gill nets. Things went well for the first two years. Then the fish began to die,
many with open bleeding sores. At first it was only a few but, as time passed, the numbers grew
larger and larger. Soon my son and I began to develop the same kind of sores on our legs, arms
and hands. It took months for these sores to heal. I also experienced memory loss. At the time I
did not connect my son’s and my health problems to my work on the water—that connection was
established later.

By 1990, the situation became much worse. More and more of the fish in the Neuse River
were developing bleeding lesions. Regrettably, my son Todd and T had no choice but to stop
fishing. Frustrated and disappointed, I grudgingly returned to practicing law. In 1991, the Neuse
suffered the largest fish kill ever recorded in the state’s history. Over one billion fish died over a
period of six weeks during September and October. There were so many dead fish that some had
to be bulldozed into the ground. Others were left to rot on the shore and river bottom. The stench
produced by this kill was overwhelming and will never be forgotten.

In 1993, I became the Neuse Riverkeeper. In that capacity, I was a full-time, paid citizen
representative of the non-profit Neuse River Foundation whose duty it was to restore, protect and
enhance the waters of the 6,100 square mile Neuse River watershed. Due to ill health attributed
in large measure from my exposure to the toxins in the river, my work as Neuse Riverkeeper
ended in July 2000. A short biographical outline together with a detailed description of the Neuse
Riverkeeper Program is attached as APPENDIX A

As the Neuse Riverkeeper, I was in a position, personally, to study the river, to work with
scientists and state officials, and to closely monitor the various sources of pollution. I patrolled
the river by boat, aircraft, vehicle and waders along with a corps of approximately 300
volunteers. All sources of pollution were exhaustively documented in thousands of photographs
and hundreds of hours of video. By the time the next major fish fill occurred in 1995, I was in
the best position to observe, report and document the cause and effect of one of the river’s most
serious problems, nutrient pollution. ’
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In the 1995 fish kill, for over 100 days, fish were once again dying in large numbers. Nearly
all of them were covered with open bleeding lesions. In just 10 of those 100 days, volunteers
working with the Neuse River Foundation documented more than 10,000,000 dead fish. At that
time, many citizens who were exposed to this fish kill complained about a number of
neurological and respiratory problems. North Carolina health authorities documented these
problems and wrongly dismissed them. Later, researchers working similar fish kills on
Maryland’s Pokomoke River would link these same symptoms to the cause of the fish kills,
Pfiesteria piscicida.

By 1995, we knew what was killing the fish. It was Pfiesteria piscicida, a one-cell animal, so
tiny 100,000 of them would fit on the head of a pin. This creature, often referred to as the “cell
from hell” produces an extremely powerful neurotoxin that paralyzes the fish, sloughs their skin
and eats their blood cells. It is capable of doing the same thing to humans. This neurotoxin is
volatized to the air and is known to cause serious health problems, including memory loss, in
humans who breathe it. Its proliferation has been directly linked to nutrient pollution from
CAFOs, as well as other sources. One of the most exhaustive websites related to Pfiesteria
piscicida can be found at www.pfiesteria.com

The fish kills continue today. Depending upon weather conditions, some years are worse than
others. Many smaller kills are not even counted. Fishermen continue to report neurological and
respiratory symptoms, and a dark cloud still hangs over the state’s environmental reputation and
economy.

From an office located in North Carolina, I now serve as the Southeastern Representative of
Waterkeeper Alliance. The Alliance’s headquarters is located in White Plains, New York. A
major part of my duties involves assisting other Waterkeepers and investigating and
documenting the environmental degradation resulting from CAFO operations, especially those
involving hogs. The background on the Waterkeeper Alliance is set forth at APPENDIX B.

INTRODUCTION TO THE AMERICAN MEAT FACTORY

American meat production is currently undergoing the most dramatic consolidation in our
history. Family farmers are disappearing and ceding control of the American landscapes and
food production to industrial meat factories owned by a handful of giant corporations with little
or no interest in or capacity for socially responsible agriculture.

Meat factories do not produce meat more efficiently than traditional family farmers. The
industry’s willingness to treat the animals with unspeakable cruelty and to dump thousands of
tons of toxic pollutants into our nation’s waterways, and their ability to get away with it,
however, has given it a dramatic market advantage over the traditional family farm. Indeed, the
industry’s business plan is based upon its ability to use its political clout to paralyze the
regulatory agencies, thereby escaping the true costs of producing their product.

For a decade, the Neuse Foundation and its Riverkeeper Program have been the leading voice
against industrial hog production in North Carolina and one of the nation’s leading repositories
for information on industrial meat production. In December of 2000, Waterkeeper Alliance
launched a national campaign designed to reform this industry and to restore healthy wholesome
landscapes and waterways and bring back humanity, prosperity and democracy to America’s
rural communities. The Alliance is partnering with animal welfare advocates, family farm
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advocates, other environmental groups and others concerned about rural life in America to fight
hog factories in the courts, at all levels of legislative decision-making and before the public. The
Alliance has also created an elite legal team of attorneys from fifteen prominent class action law
firms who will use the courts to challenge the industry’s control of America’s rural landscapes
and waterways. In February 2001, Waterkeeper staff attorneys and the legal team simultaneously
filed a series of lawsuits against the industry in federal and state courts across the nation.

L INDUSTRIAL PORK FACTORIES: A THREAT TO THE ECONOMY, THE ENVIRONMENT,
AND OUR DEMOCRACY

A. Industrial Animal Factories, Invented in North Carolina, Now Threaten to
Extinguish Family Farming in Thirty-Four States.

In the late 1980s, a North Carolina state senator, Wendell Murphy and his partners, Smithfield
slaughterhouses, helped invent a new way to produce pork. Thousands of genetically enhanced
hogs would be shoehorned into pens and tiny cages in giant metal warehouses, dosed with
subtherapeutic antibiotics and force-fed growth enhancers in their imported feeds. Their
prodigious waste would be dumped, sprayed, spilled and discharged onto adjacent landscapes
and waterways. Within a few years, traditional North Carolina style hog farming gave way to the
state’s infamous pork factories mostly owned by a single (:orporationAI In 1983, there were
approximately 24,000 hog farms in North Carolina. Today, traditional family hog farmers are
virtually extinct in North Carolina, replaced by 2,200 hog factories, 1,600 owned and/or
controlled by Smithfield. Pork factories owned by Smithfield and a tiny handful of other large
corporations, known as integrators,2 have now moved into thirty-four states and are effecting the
most dramatic consolidation in United States agricultural history.

By gaining control of every aspect of pork production from feed for baby pigs, to
slaughterhouse packaging plants, to rendering facilities and transportation, Smithfield and other
industrial producers were able to drive down the price of pork - through overproduction - and
drive independent family farmers out of business while making up their own losses through
greater profits at their slaughterhouses and packing plant&3 By late 1998, pork prices to farmers
dropped as low as 10 cents per pound at a timne when the feed cost of raising a pig was 30 cents
per pound. Adjusted for inflation, farmers were getting less for their hogs than during the Great
Depression. The American consumer never saw the benefits of this extraordinary price
reduction. Pork prices in the grocery stores remained stable. The industrial producers, most
notably, Smithfield, pocketed the profits at the slaughterhouses and thousands more family
farmers went out of business.

The same process of vertical integration has bankrupted five out of six of America’s bog
farmers over the past 15 years and hammered a strong nail into the coffin of Thomas Jefferson's

! North Carolina is America’s second largest hog producing state.
2 The nation’s largest 50 pork producers now control the vast majority of U.S. pork production. The largest
producer, Smithfield Foods, controls over 24 percent, followed by Premium Standard Farms (7 %), Seaboard Farms
(6%), Prestage Farms (4%), The Pork Group / Tyson (4%), Cargill (4%), Iowa Select Farms (3%, Christensen
Farms (3%) and Purina Mills (2%).
3 Proliferating pork factories have caused the number of hogs in North Carolina to soar from a few million in the
mid-eighties to more than ten million today with most of this growth concentrated in North Carolina’s sensitive
coastal plain. During the same period, nearly seventy-five percent of North Carolina’s family farmers were replaced
by low paying jobs in Smithfield’s pork factories.
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vision of a democracy rooted in family-owned freeholds. Approximately 70% of the swine raised
in North Carolina are under Smithfield’s ownership with an even higher percentage among the
hog factories in North Carolina’s fragile coastal flood plain, including the Cape Fear, Neuse and
New River basins.

While hog barons often argue that industrial farming brings economic benefits to rural
communities, the reality is the opposite. A mounting body of evidence proves that hog factories
are bad for local economies and property values. Pork factories also cause a net loss of jobs. By
machine-feeding hogs and keeping them continually confined, the pork barons have eliminated
the need for animal husbandry. As few as two workers may tend a factory of 8,800 hogs. Each
hog factory displaces three times as many jobs as it creates, replacing quality jobs with low wage
itinerant workers.

What has happened to traditional hog farming is also happening to other areas of meat
production. North Carolina also produces over 700,000,000 chickens and 40,000,000 turkeys in
much the same way as it produces hogs—factory style. This shift from traditional family farming
to industrial production (CAFOs) is now taking place across America.

B. A Tradition of Land Stewardship and Animal Husbandry is Disappearing with
the American Family Farmer.

In the 1980’s, the majority of pork production was still in the hands of efficient independent
farmers who kept herds small enough that they could provide husbandry to the animals and
manure production did not exceed fertilizer demand. The independent family farmer generally
spreads the manure of a few hundred hogs as fertilizer on the same cropland from which he
derives produce to feed his herd. Traditional farmers thus achieve a rough balance; growing
crops that assimilate the nutrients in hog waste keeps these nutrients from flowing into adjacent
waterways and leaching into groundwaten4

By contrast, industrial hog producers confine thousands of animals in warehouses, that
produce tons of animal waste, liquefies that waste into open pits adjacent to the hog confinement
areas, and sprays massive quantities of the liquefied manure onto fields too small to absorb the
nutrients. Poison runoff from these fields destroys the public waters that drain them. Smithfield
hog factories quickly triumphed over family farmers in the marketplace, not due to their greater
efficiency, but because the company adopted the dual strategies of vertical integration and of
circumventing environmental and anti-cruelty laws. Hog producers reap enormous benefits by
escaping the costs of waste disposal and proper animal husbandry, and, in effect, transferring
these costs onto society.

C. Industrial Pork Production Subjects Millions of Animals to Conditjons that are
Unspeakably and Unnecessarily Cruel

Factory meat production is an industrial rather than an agricultural enterprise. Animal
husbandry is nonexistent. Industrial pork barons produce pork chops and bacon and the animals

* Recognizing that these practices benefit the public, Congress exempted the relatively small amounts of agricultural
fertilizer that washed off farm fields into waterbodies from the Clean Water Act, RCRA and other environmental
statutes.
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themselves are treated only as industrial production units. Genetic manipulation for meat
production has produced hog breeds that are high strung and nervous. They live short miserable
lives characterized by extreme cruelty and extreme terror.

By nature, pigs are active, inquisitive and intelligent, and they spend much of their time
exploring ground cover and rooting for food. They are communal animals with a highly
developed system of vocalization that they use in courtship, self defense and raising their young.
The female pig, the sow, has a strong instinct to build a nest before giving birth. She will wean
her young for several months and take care of them even longer.

In industrialized hog factories, pigs are raised in intensive confinement for their entire lives in
huge windowless structures choked by their own foul stenches. Subject to disease from
overcrowding and entirely deprived of exercise, sunlight, straw bedding, rooting opportunities
and social interactions that are fundamental to their health, factory hogs are kept healthy only by
constant doses of subtherapeutic antibiotics. Their growth rates are unnaturally sped-up by feed
additives including antibiotics, hormones and toxic metals. Sows endure in tiny crates that are
too small for them to turn around, giving birth on bare metal grate floors, their babies taken away
after only three weeks of weaning. Driven by frustration and depression, sows continually gnaw
on the metal bars of their crates. Severe restrictions on the pigs’ movement over a lifetime
impede bone development frequently resulting in broken legs. Injured pigs are “culled”
sometimes by being dumped alive into waste lagoons. There are many accounts of brutal
treatment of these animals, including teeth pulling, castration without anesthesia, and beating
disabled sows unable or too terror stricken to walk to slaughter. According to the U.S. Humane
Society, one in five of all factory-raised pigs die prematurely, before reaching the
slaughterhouse.

In 1999, Smithfield made a major foray into Poland. At the invitation of the Animal Welfare
Institute, Andrzej Lepper, the President of Poland’s largest farmers’ union, came to the United
States and toured Smithfield hog factories. Mr. Lepper later recounted that he was shocked by
what he saw in the American hog factories which he referred to as “animal concentration
camps.” He added that, “industrial husbandry methods of raising hogs are not in harmony with
nature.”

The Catholic Church Catechism holds that it is legitimate for humans to raise animals for food
but also says that it is, “contrary to human dignity to cause animals to suffer or die needlessly.”
In December 2000, a Vatican official wrote that factory livestock operations, with their cramped
and cruel methods, may cross the line of morally acceptable treatment of animals.

D. Pollution-based Profits

Industrial hog factories cram thousands of hogs into pens and cages for a lifetime over slatted
concrete and metal grate floors.” Their waste falls though the floor to a cellar below the
buildings that the operators periodically flush into an open air earthen pit, euphemistically
referred to as a “lagoon.” Flushing liquid comes from the lagoons themselves. These manure
pits are really putrid cesspools one to twenty acres in size and up to fifteen feet deep, brimming

° Whereas traditional independent farmers raised their hogs on pasture or straw bedding which captured the manure,
controlled odors and was spread regularly onto crops as fertilizer, factory pork producers completely deprive their
hogs of straw bedding so that they can liquefy the waste, which increases odors and leads to runoff.
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with tens of millions of gallons of untreated feces, urine and toxic waste generally destined to
ooze its way onto soils and into subsurface waters and rivers.

Using a variety of water cannons, hog factories spray this raw urine and fecal marinade from
their waste pits onto adjacent land, ostensibly as fertilizer. Industrial hog factories illegally
deposit hundreds of millions of pounds of untreated hog feces and urine and other contaminants
into the sprayfields each year. However, the frightening tonmage of liquid and solid hog excreta
generated by swine cities vastly exceeds the absorption capacity of the crops on sprayfields for
nitrogen, phosphorous and metals. Most sprayfield are heavily ditched to carry subsurface and
surface runoff directly to public waters.

These discharges overload public waterways with nutrients, injuring aquatic life and
endangering human health. According to the federal Environmental Protection Agency, sixty
percent of river miles, fifty percent of lake access, and thirty four percent of estuary acres are
degraded by agricultural pollution, mostly from factory farms. In addition to nutrients, swine
waste lagoons contain a witch’s brew of nearly 400 volatile organic compounds and toxic
poisons including pathogenic microbes (protozoas, bacteria, viruses), biocides, pesticides,
disinfectants, food additives, salts, heavy metals (especially zinc and copper), antibiotics,
hormones, and other materials.

Industrial pork producers’ primary economic advantage has been their ability to have the
public subsidize their waste disposal. A single hog can produce ten times the fecal waste and
four and a half times the nitrogen produced by a human being. A hog factory with 100,000 hogs
can produce fecal waste loads equivalent to a city of one million people.6 According to a formula
developed by Professor Mark Sobsey, University of North Carolina, School of Public Health
(Chapel Hill), in North Carolina’s environmentally sensitive coastal plain (area between the
coast and 1-95) hogs produce more fecal waste on daily basis than that produced by all the
people combined in the states of North Carolina, California, New York, Pennsylvania, New
Hampshire, North Dakota and Texas. While human waste must be treated at sewer plants or in
septic systems, industrial pork producers simply dump thousands of tons of equally virulent and
far more concentrated hog waste onto lands and into waters.

If hog factories were to construct sewer plants for each of their pork factories, as cities are
required to do for human waste, it would raise production costs by upwards of $170 per hog.
This is the equivalent of over sixty cents per pound at kill weight, a price that would destroy the
industry’s market dominance. Alternative treatment technologies, all of them less effective than
conventional sewer treatment, would still raise production costs high above market levels.

E. Antibiotic Use Promotes Resistant Bacteria

Industrial meat producers routinely dose their animals with sub-therapeutic antibiotics for non-
medical purposes, primarily to stimulate unnaturally rapid growth in hogs. The excessive use of
antibiotics is an integral part of the production system both to bring them to market faster and to
keep them alive in otherwise unlivable conditions. Many of the antibiotics given to livestock,
such as tetracycline, penicillin, and erythromycin, are important human medicines. Up to 80% of
antibjotics administered to hogs pass unchanged through the animal to bacteria rich waste

® One facility planned for the Rosebud Sioux Resetvation in South Dakota will house 860,000 hogs and produce
more waste than New York City!
7
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lagoons. This soup is then spread on sprayfields, allowing the antibiotics to enter groundwater
and run off into surface waters.

Routine administration of sub-therapeutic antibiotics endangers public health by contributing
to drug-resistant pathogens with which humans and animals may come in contact through ground
water, surface water, soil, air, or food products. Once antibiotics have entered hog factory
effluents, they can enter waterways and spread through the environment in low concentrations —
killing susceptible bacteria and leaving resistant survivors to multiply. Resistant bacteria can
then infect people who swim in lakes and rivers or drink well water.

In January 2001, the Union of Concerned Scientists issued a report that included the following
shocking statistic: 84% of all antibiotics consumed are used in livestock, the vast majority for
nontherapentic purposes! The hog industry uses eleven million pounds of antibiotics annuaily
while a comparatively modest three million pounds are used in human medicine.

Many public health officials have warmed that the use of subtherapeutic antibiotics in hogs is
extremely dangerous. The World Health Organization, the U.S. Centers for Disease Control and
Prevention, and the American Public Health Association have all urged that using the antibiotics
of human medicine in hogs should be prohibited. The European Union has banned
nontherapeutic agricultural use of antibiotics that are important in human medicine. In some
European countries, such as Sweden, using any antibiotics in raising hogs is illegal.

F. Alternatives

There are myriad alternatives to the lagoon and sprayfield system, but the industrial hog barons
refuse to adopt innovations that might cut profit margins. For example, in Sweden, where
factory farming is banned, hogs are raised in a deep-bedded straw system, where ample straw
bedding is provided to pigs and they are allowed to move freely, interact socially with other pigs,
and engage in other natural behaviors such as rooting and nest building. There are no farrowing
crates. There is no liquefied manure, no waste pits, and none of the stench that envelopes the
American hog factories. Under the Swedish system, there is little risk of environmental injury
because the manure is not liquefied and is naturally composted in the straw. Pigs raised under
these conditions are also unstressed and healthier. The animals in Swedish farms and the people
who raise them exist in a much healthier environment because they emit substantially less
pollution to the air. In America, there are still a number of family farmers who used improved
tradjtional methods to produce vegetables, meat and milk. Organic Valley and Niman Ranch are
two successful leaders in this field. Their products are wholesome and tasty and they are
produced through sustainable farming methods. Where animals are involved, they are treated
humanely. These farmers do not use growth hormones or subtherapeutic antibiotics, and their
farming practices are environmentally sound. These farmers could easily out compete their
industrial competitors if the industrialist were required to bear the full cost of protecting the
environment.

G. Hog Barons Proliferate Through A Pattern of Law Breaking

By illegally polluting, industrial hog producers gained a critical advantage over their
competitors — the American family farmer — in the marketplace. These are not businessmen
making a “honest buck”. Instead, they are lawbreakers and bullies who can only make money by
polluting our air and water and violating the laws with which other Americans must comply.

8
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Environmental lawbreaking is an integral component of factory pork production. Records of
state environmental agencies in over a dozen states demonstrate that factory hog producers are
chronic violators of state and federal law. For example, North Carolina’s Department of
Environment and Natural Resources (“NCDENR”) records show thousands of violations by
Smithfield’s facilities’ of state environmental laws. This is notable considering North Carolina’s
lack of inspectors and extremely poor enforcement record. The number of violations is believed
to be considerably greater since, prior to 1995, the environmental agency was not even allowed
to know the locations of the hog factories, or to inspect them unless ‘invited’ to do so by the
operators or owners. Needless to say, such ‘invitations’ were exceedingly rare. The massive and
persistent drumbeat of violations recorded in these documents prove that hog factories and their
facilities are chronic, deliberate and habitual violators of state laws designed to protect the
environment and minimize discharges of swine waste.®

Indeed, without breaking the law, pork factories cannot make money and produce hogs as
efficiently or cheaply as family farmers. Industrial pork producers instead rely on rare
inspections and small fines by state regulators. The rare penalties and small dollar amounts
occasionally dispensed by state enforcers never provide sufficient incentive for the industrial
pork barons to stop their lawbreaking. These fines amount only to a trivial cost of doing
business (see APPENDIX C).

The industry locates its facilities in rural states where they can easily dominate the political
landscapes. Weak state agencies are the primary consideration in siting the industry’s new
facilities. A 1998 study found clear evidence that the level of enforcement of environmental laws
and regulations, even more than their stringency, had a direct influence on the growth of the hog
industry.” The more lenient a state’s enforcement program, the more likely it is to see growth in
the hog industry. Hog factories also tend to locate in minority communities where opposition is
considered by the industry to be more easily silenced.

7 Smithfield’s corrupt institutional culture and business practices are not restricted to North Carolina.

o In 1985, the Chief Justice of the Fourth U.S. Circuit Court of Appeals upheld the largest civil penalty ever
imposed under the "citizen suit" provisions of the federal Clean Water Act, $1,285,322, against Smithfield for
pollution into the Pagan River in Smithfield’s home state of Virginia.

o A 1996 twenty-three count Federal indictment from Virginia, charged a Smithfield manager and operator with
both falsifying and destroying sampling records and intentional illegal discharges of toxic wastewater into the
Pagan River. These actions resulted in an eighteen-month prison sentence and a record $12.6 million civil
penalty assessed by the U.S. District Court in 1997.

e Virginia recently charged Smithfield with more than 22,000 pollution violations from the mid-1980s to the mid-
1990s. This case was dismissed by the judge in March 2001 who said that the federal action preempted the
state’s claims (based on res judicata).

8 The State of North Carolina requires that hog facilities adhere to a Certified Animal Waste Management Plan

designed to keep animal wastes and other pollutants confined to the facility so they will not be released into public

waterways. Records kept by the NCDENR Division of Water Quality (“DWQ”) and assembled by Nerth Carolina

Sierra Club show that Smithfield’s pork factories regularly, habitually, persistently and dependably violate their

certified waste plans or operate illegally without the required NPDES Permits. )

® Mo and Abdalla, “Analysis Finds Swine Expansion Driven Most by Economic Factors, Local Decisions,”

FEEDSTUFFS, June 7, 1998.

9
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II  Waterkeeper Alliance Campaign Against Industrialized Hog Factories

A. Waterkeeper’s Hog Factorv Campaign

The consolidation of pork production by large industries and the proliferation of pork factories
with lagoons and sprayfields have caused a dramatic public reaction in farm states particularly
among factory neighbors. Many citizen organizations mobilized in the late 1980s to oppose the
proliferation of meat factories. These groups began attending meetings of local boards of health,
county commissions and drain commissions, and voicing their concerns to state and federal
legislative bodies and agencies. Farmers, fishermen, and property owners warned the industry
that its public claims that these factories could operate without polluting air and waterways
would be exposed as false. Corporate pork production has harmed so many people in different
ways that many groups have identified it as a threat to their constituencies. By the early 1990s
watchdog organizations such as the Waterkeeper Alliance (through its local Riverkeeper
programs) have been raising concerns and exposing chronic and severe violations of
environmental laws.

B. Waterkeeper’s Legal Campaign

The Waterkeeper organizations have a strong track record of bringing legal actions against
polluters to enforce environmental laws. Waterkeeper Alliance President, Robert F. Kennedy, Jr.,
founded the Alliance and co-directs the Environmental Litigation Clinic at Pace University
School of Law, which is known for its groundbreaking work in environmental enforcement.
Waterkeeper has also assembled an elite team of nationally recognized class action law firms to
address pollution and health problems caused by the hog industry. Waterkeeper is coordinating a
national legal attack designed to civilize the factory pork industry through a series of lawsuits
and administrative actions under federal environmental laws, state “nuisance” and health laws
and the federal racketeering law (RICO).

In December 2000, Waterkeeper Alliance issued Letters of Intent to Sue to six industrial hog
facilities impacting the Neuse, New and Cape Fear rivers in North Carolina for violations of the
Clean Water Act, Resource Conservation and Recovery Act (“RCRA”) and Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”). Waterkeeper
subsequently filed lawsuits under environmental statutes against two Smithfield-owned hog
factories in North Carolina and is engaged in settlement discussions with others. Waterkeeper
Alliance is working with environmental and farm organizations and activists in Michigan,
Minnesota, Jowa and South Dakota to develop other lawsuits to reform the hog industry in each
of those states.

In June of 2000, the Alliance and the North Carolina Riverkeeper organizations filed a 36
count lawsuit in North Carolina Superior Court against all of Smithfield’s North Carolina
operations. Invoking the state’s nuisance laws and the public trust doctrine, the suit seeks an
order requiring that the hog factories stop polluting local waterways and the air and redress the
damage they have caused to North Carolina’s rivers and river communities.
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Finally, Waterkeeper is assisting grass root activists in defending themselves against industry
lawsuits to intimidate them from exercising their constitutional rights to petition and to free
expression. For example, Waterkeeper’s attomeys are currently fighting a so-called SLAPP
(Strategic Lawsuit Against Public Participation) suit against a group of Nebraska farmers by
Sands, Nebraska’s largest industrial hog producer. Sands filed the suit in an attempt to harass
farmers who had filed comments with the Nebraska Department of Environmental Quality
regarding an application by Sands to significantly expand one of its facilities without appropriate
environmental safeguards. Sands is suing for defamation and emotional distress. The outcome
of this case could be crucial to the future of public participation in industrial meat factory issues.
Waterkeeper attorneys have filed a counterclaim against Sands claiming that the industry lawsuit
violates Nebraska’s anti-SLAPP statute and are lawsuits intended to silence the community’s
right to freely express its opposition to this industry.

. THE FEDERAL GOVERNMENT STEPS IN, THEN BUSH AMINISTRATION
BACKS OFF

Although the Clean Water Act, adopted thirty years ago, explicitly recognizes Concentrated
Animal Feeding Operations (CAFOs) as a major threat to water quality by enumerating them as
a regulated point source, neither the federal EPA nor the state agencies have fully implemented a
Clean Water Act permitting program for CAFOs. In fact, some states, such as North Carolina
and Michigan, vehemently denied for years that they were required to establish a Clean Water
Act CAFO permitting program.

The failure of the states and the federal government to implement the Clean Water Act and
enforce existing laws and regulations against CAFOs has resulted in the widespread violation of
the statute and its regulations by the livestock and poultry industry. This widespread violation of
the Clean Water Act is acknowledged by EPA itself and the livestock industry (See CAFO
NODA, p. 58571), which is now ironically using its failure to comply with existing regulations as
an excuse for its inability to bear the cost of proposed, more stringent regulations. They
represent a violation of the statutory mandate of EPA to develop regulations for this industry
that use the best available technology, a standard that does not permit EPA to disregard an
existing technology because it is more expensive for industry. This universal failure to
implement the nation’s most important water protection legislation is a national scandal and has
resulted in a substantial degradation of our nation’s waters from agricultural pollution.

In recognition of the environmental destruction that large livestock and poultry operations have
been wreaking on the environment and because it was sued by NRDC, EPA published proposed
new regulations for CAFOs and NPDES permitting guidelines on January 12, 2001. In March
2001, representatives of the major livestock and poultry producers petitioned the Bush
administration for an extension of the comment deadline, so the Administration pushed the
comment deadline back to July 30, 2001.

Following submission of public comments on the proposed regulations, EPA published a
Notice of Date Availability; National Pollutant discharge Elimination System Permit Regulations
and Effluent Guidelines and Standards for Concentrated Animal Feeding Operations (referred to
herein as “the November 12 regulations” or “the NODA”, Federal Register Vol.66, No.225,
58556 (Nov 21, 2001). The NODA states that the January 12 regulations generated a significant
number of comments from livestock and poultry industry representatives or land grant university
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professors who argued that EPA had failed to adequately calculate the costs and/or economic
impact. Section V, pages 58566-58591, is devoted entirely to financial and economic analysis.

Reading through the November 12 regulations, one might have guessed that “EPA” stands for
“Economic Protection Agency.” The NODA seeks input on approximately eighty-eight different
issues, the majority of which request comments related to cost and economic or financial impact.
Virtually every revision proposes a weaker regulation than the earlier version. In fact, in no case
does the November 12 version propose a stricter environmental standard.

While the January 12 CAFO regulations moved EPA in the direction of solving some of the ills
caused by CAFOs, the November 12 regulations suggest substantially scaling back these efforts
and demonstrate a deterioration of the federal government’s only serious attempt to address the
crescendo of citizen and scientific voices in this country calling for major CAFO reform.

The November 12 regulations are an alarming retreat by the federal Environmental Protection
Agency (EPA) from the January 12, 2001 version of the regulations. It is troubling that at the
moment in history when the public outcry over CAFO pollution is the loudest, EPA signals its
withdrawal from its earlier commitment to address it and finally to require this industry to
comply with the Clean Water Act. The January 12 version, the result of years of EPA, citizen,
and industry review and dialogue, was crafted to make necessary improvements in the regulation
of CAFOs. A copy of Waterkeeper Alliance’s submissions to the EPA on July 30, 2001, January
15,2002 and February 4, 2002 are attached as APPENDIX D.

1. November 12 regulations fail to consider cost to environment.

There is no discussion in the NODA of the economic analysis of CAFO pollution. Where is
the dollar value assigned to loss of fisheries, loss of swimable waters and drinkable
groundwaters, injury to human health, and loss of quality of life? And how is this taken into
EPA’s economic equations? It appears that it is not.

2. November 12 regulations fail to consider whether an operation is a family farm.

At the same time, however, EPA’s economic analysis should take greater account of the impact
its actions will have on family-owned farms. There are sound environmental policy reasons for
this. Farmers reside on their farms, live in the communities, drink from the groundwater under
their farms, breathe the air from their operations, worship and shop with the people near their
farms, and fish and swim in the surface waters affected by their farms. Simply put, family
farmers are the best stewards of the land. Yet, EPA’s analysis fails to consider whether the
operation is a family farm in its economic analysis.

3. November 12 regulations would allow states to avoid implementing the Clean
Water Act.

The November 12 CAFO regulations also propose giving the states greater flexibility to
implement the Clean Water Act. Waterkeeper Alliance has had meetings with high level
officials of several farm states to discuss CAFO pollution. Without exception, the state officials
acknowledge that they have issued few or no CAFO NPDES permits. In most cases, they have
attributed this at least partially to a lack of funding. They say that the state environmental
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agencies barely have funding for their existing programs. The same explanation is given for
their failure to prosecute the thousands of known violations by CAFOs of environmental laws,
regulations and standards. Given a proven lack of will, and the lack of resources at the state
level, granting states continued “flexibility” would ensure that CAFO pollution will go
unaddressed.

4. November 12 regulations move toward fewer NPDES permits.

The Clean Water Act contains the requirement that point source dischargers get NPDES
permits, 33 U.S.C. §1311, and defines CAFOs as point source dischargers, 33 U.S.C. §1362 (14).
Thus the Clean Water Act unambiguously mandates that CAFOs get NPDES permits. EPA is
attempting to circumvent this requirement by seeking “equivalents” of the NPDES permit.
Equivalents are whatever an implementing state wants them to be. In North Carolina they are
called “General Permits”, ze., they apply to all CAFOs in the State without regard to the water
quality of the waterbody to which they are adjacent. The non-discharge provisions of these
permits are industry friendly. Most provisions of these permits do provide for citizen suits. The
issuance of these non-NPDES Permits is counter to the plain wording and the intent of the Clean
Water Act. EPA is bound by the law. The EPA must be required to follow the law. There are no
exceptions.

5, November 12 regulations reduce critical groundwater protection.

CAFOs are major contributors to groundwater contamination. Thus, it is important that EPA’s
CAFO regulations require that risks to groundwater be minimized and that CAFOs monitor
groundwater quality. In the November 12 regulations, EPA says that it is considering “adopting
a performance standard based on ...[the] permeability [of synthetic / clay double liners]” rather
than a zero discharge that would be verified by groundwater monitoring, which was proposed in
the January 12 version. This is another example of EPA looking first at the economic issues to
CAFO profits rather than the environmental or public health issues and failing to consider the
cost of degraded natural resources. It is irresponsible for EPA to recognize that a waste storage
techmology is poisoning groundwater and conclude from that that it must change its performance
standard rather than change the required, and readily available, technology. This is not the
formation of good environmental science and policy, and, moreover, it violates EPA’s clear
statutory mandate.

EPA must retain the groundwater controls and the zero discharge performance standard it had
earlier proposed, which are scientifically possible and technologically available to protect the
nation’s groundwater supplies.

6. November 12 regulations propose inappropriate Phosphorous “banking.”

EPA’s November 12 regulations propose to allow the “banking” of phosphorous. The proposal
is nonsenscial since the NODA itself states that “EPA is concerned some levels of phosphorous
banking would no more prevent discharges to the waters than would unrestricted application
rates or application of manure on a nitrogen basis.” As noted in EPA’s NODA, many CAFO
fand application areas are vastly over-saturated with phosphorous. It is poor environmental
policy for EPA to propose that “banking,” a practice that it doubts will protect the environment,
be used to address the serious problem of phosphorous pollution from CAFOs. Instead, EPA
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must follow the law and require CAFOs to limit their phosphorous application rates to
agronomic rates.

7. November 12 regulations propose less frequent manure sampling.

EPA’s November 12 regulations propose to allow less frequent manure sampling. Recent
research has confirmed that there is great variability in the components of lagoon wastes,
depending on when and how the samples are taken. The EPA must require improved and
increased frequency of waste sampling prior to land application, not diminish it.

8. November 12 regulations allow inappropriate exception for a “chronic storm
event.”

EPA’s January 12 version proposed to eliminate the exception for permitted operations in the
event of a “chronic or catastrophic” rain event. EPA’s November 12 regulations indicate that it
is reconsidering eliminating this language based on CAFO operations’ inability to meet it. For
example, EPA seeks information on the storage capacity of existing lagoons. EPA is attempting
to address the problem backwards. Rather than looking at the environmental problem and
coming up with the solution, EPA is looking at existing operations and asking what regulation
the industry can afford. This is an illegal analysis. EPA also fails to consider obvious solutions
to lagoons that are being over-filled over, such as requiring reduction of herd sizes during the
rainy months. EPA’s approach ensures the continuation of systems that are destroying the
environment by polluting when it rains.

EPA’s suggestion that it eliminate the performance standard is particularly ironic because the
CAFO industry constantly insists that it operates “zero discharge” systems. We urge EPA to
require that CAFOs operate without discharging and that EPA eliminate the “chronic and
catastrophic” exception, as it had previously proposed. Again, the best available technology
standard required under the law requires the EPA to impose technologically available solutions
to these pollution sources, regardless of decreased profits that the CAFO industry might
experience.

9. November 12 regulations allow non-compliance to be a boon te violators.

EPA notes that numerous commenters acknowledge that “many CAFOs do not have the
necessary waste management components in place to comply with the existing CAFO
regulations promulgated in the early 1970s.” EPA goes on to say that these commenters argue
that EPA has wrongly underestimated the cost of financial impacts of the proposed regulations
because it has failed to acknowledge this widespread noncompliance. In other words, the
industry is arguing that many CAFQs are violating existing laws, and they should benefit from it.
It essentially argues that violators should be rewarded for failing to comply with the law. Such an
argument deserves no response. EPA must reject this backward logic and base its regulations on
the law and sound environmental policy rather than trying to figure out ways to perpetuate the
status quo. We urge EPA to calculate costs as it had in the January regulations.

10. November 12 regulations would allow the inappropriate substitution of
Environmental Management Systems (EMS) for compliance with Clean Water
Act and CAFO regulations.
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EPA asks for input on the use of Environmental Management Systems (EMS). As examples,
EPA states that EMS may deal with odor, noise, or energy conservation. These are matters that a
responsible business should address to be a good corporate citizen, for its own protection against
nuisance suits, and to save money. These matters have no connection to whether the CAFO is
complying with a permit or whether it meets the definition of a CAFO. While we do not object
to EMS, we strongly object to the suggestion that an EMS can serve as a substitute for an
NPDES permit or show compliance with any environmental regulations.

As specific examples of EMS, the NODA points to the ISO 14001, including that obtained by
Smithfield Foods® operations in North Carolina. Smithfield Foods® North Carolina operations
are a perfect example of why the EMS is virtually meaningless for environmental protection.
Even a cursory review of state records reveals that Smithfield’s North Carolina operations
contimue to violate hundreds of environmental regulations and standards. Neighbors see no
tangible improvement in the operations, in spite of the ISO designations. EMS fail to provide
necessary environmental protections. Therefore, EPA should reject the idea that it use EMS
instead of permits or that it use EMS in its determination of which operations meet the definition
of CAFO.

11. November 12 regulations contain a faulty definition of “Proper Agricultural
Practice.”

EPA proposes to define “proper agricultural practice” as follows:

One of any number of conservation practices, production measures, or management
techniques that the CAFO operator or manure recipient can use to improve the efficiency,
economy, or environmental condition of the site and surrounding land areas and
waterbodies. (emphasis added)

This definition is inappropriate because it would classify anything that made the operation
cheaper or more efficient a proper agricultural practice, even if it had no legitimate agricultural
purpose and even if it damaged the environment. For example, applying more manure to land so
that crops were killed from over application and groundwater and surface water were threatened
might meet this definition.

If EPA wishes to define the term “proper agricultural practice,” a reasonable definition must
contain some reference to a benefit to the agriculture practiced at the site. Merely lowering the
cost of one’s production cannot be the standard. Otherwise, virtually any conduct would fall
within the definition, including blatantly illegal and environmentally destructive practices.

12. November 12 regulations propose an inappropriate substitution of co-permitting
by Environmental Management Systems (EMS).

EPA proposes that the permit authority could “waive the requirement for co-permitting entities
that exercise substantial operational control over a CAFO if the entity adopts and implements an
EMS for its contract producers.” This makes no sense. As set forth in our July 30 comments, it
is the processor that controls the environmental systems of contract operations. That is precisely
the logic for the co-permitting — the contract grower has no real control over the terms of the
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contract and is forced to accept the terms of the contract as dictated by the processor. Because
the processor controls the terms of the contract, it determines both the nature and the quantity of
the waste. Tt is also the processor that has the resources that make it best able to be responsible
for the disposal of the waste but who is least likely to make responsible decisions because profits
drive their decisions, not sound environmental science and policy. Therefore, using the
processor’s level of control over the operation as a reason not to waive co-permitting is counter-
productive.

13. November 12 regulations attempt to circumvent the plain language or intent of
the Clean Water Act.

Finally, several of EPA’s suggested new approaches, such as the consideration of “state
flexibility,” NPDES “equivalents,” and EMS are offered in the November 12 regulations to make
it easier for CAFOs to comply with the new regulations. However, EPA does not have the
discretion to implement regulations that are counter to the language of the Clean Water Act. As
the NODA acknowledges, EPA has historically failed to require states to follow the law. Itis
now moving to weaken even more the regulations it has proposed, a move which perpetuates
EPA’s acceptance of this industry’s non-compliance with the CWA — the very statute it is
mandated to enforce.

The Clean Water Act’s mandate is to “restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U.S.C. §1251. Not even EPA has the authority to
ignore this mandate nor to fail to implement the provisions of the Act. EPA’s January 12 version
of the CAFO regulations was clearly intended to get more operations, not fewer, to be covered
by NPDES permits. However, the November 12 regulations reverse this direction. Many of the
EPA’s new proposals are designed to reduce the number of Animal Feeding Operations that
would need to apply for an NPDES permit, or to allow things that are less than an NPDES permit
to serve as a substitute. This is contrary to the Clean Water Act. EPA must operate within its
statutory mandate to implement the purposes and the provisions of this Act in the formulation of
these regulations.

Conclusion

Over the past thirty years we have seen some of the post popular and effective environmental
laws ever enacted in our country’s history. The creation of the Environmental Protection Agency
and the Clean Water, Clean Air, and Resource Conservation and Recovery Acts improved our
rivers, streams, and groundwater as well as the air we breathe. These laws and regulations, while
not yet fully implemented, have helped protect our forests, parks an