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S., who was a cousin of the plaintiffs wife, died suddenly from an attack of illness

in the street, and the plaintiff, after a search, having found S.'s remains in the

custody of the public authorities for interment as an unknown person, took

charge of them, and by his direction the funeral ceremonies were held at the

plaintiffs house. All the ordinary funeral expenses were paid by the executor,

and the present action was brought to recover for the plaintiffs services in

searching for his missing friend, in writing the advertisements for the funeral

and sending them to the newspapers, in procuring a clergyman to officiate, and

for the use of his house for the deposit of the coffin for a few hours, the assem-

bling of the mourners and the performance of the funeral service, upon the

ground that there was an implied obligation on the part of the executor to pay
him for these services and for the use of his house, out of the assets of the de-

ceased.

Held, that the action could not be maintained
;
that there was no such implied ob-

ligation, and that such service was gratuitous.

A contract will be implied to pay what a service is reasonably worth, where it is

manifest, from the nature of the service or the circumstances, that it was under-

taken with that understanding upon both sides.

And such an obligation will be implied where the service was rendered without a

party's knowledge, if it was an act of necessity, for which he was bound to pro-

vide, or where it can be assumed that he necessarily would, had he known of

the exigency, required it to have been done, understanding that he wae to pay
for it.

VOL. V. 1
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The services for which such an obligation will be implied are those in which it is

obvious that the inducement was the compensation or reward to be received,

and in which the party for whom the service was performed had no right to

assume that it was to be done for any other consideration, and in this respect

services for which an action may be maintained are distinguishable from those

which are constantly rendered by one person to another in the common inter-

course of life, where pecuniary reward neither enters into the contemplation of

those who render or those who receive them, and which are, therefore, gratuit-

ous.

An obligation is implied on the part of an executor or administrator to pay the

funeral expenses out of the assets of the deceased, as the burial of the dead is

an act of necessity, and the presumption being, in the absence of anything to

the contrary, that the deceased wished to be buried in accordance with the

usages and customs of society, and meant that the costs and charges thereof

should be defrayed out of his estate.

The funeral expenses comprise the outlay or charge incurred for the interment,

and the compensation of the person or undertaker, who provides what is neces-

sary and attends to the details of the funeral for hire or reward. All other serv-

ices for the dead which are not acts of necessity are necessarily gratuitous.

GENERAL TEKM, November, 18T3.

BUCKINGHAM SMITH, a gentleman advanced in life and of

feeble health, who resided in Florida, and who had formerly
been the diplomatic representative of the United States in

Mexico and in Spain, came to the city of New York, and, upon

leaving a city railroad car, in the evening, was suddenly seized

with some malady, and fell down in the street. He was picked

up by a policeman, who, finding he was unable to speak, erro-

neously supposed him to be intoxicated, and conveyed him to

the police station, where he was locked up in the cell for the

incarceration of intoxicated persons, and where he died in the

course of the night. Deprived of the use of speech, when he

was brought to the police office, he attempted to make himself

known to the police captain by showing a letter which he had

in his pocket with his name upon the envelope, and the captain,

assuming it to be his name, made a formal entry in the record

of the office :

"
Buckingham Smith, committed for intoxication."

When it was found in the morning that he was dead, his body
was taken to Bellevue Hospital, and preparations were made

for its interment in the public ground where paupers and un-

known persons are buried. A reporter for one of the public
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journals came to the police office in the morning for the collec-

tion of intelligence, and finding the entry in the record^ pub-
lished as an item of news the commitment of Mr. Smith for

intoxication.

The plaintiff was an acquaintance of Mr. Smith, who was a

cousin of the plaintiff's wife, and Mr. Smith had been accus-

tomed to stay at his house, and at the time of this occurrence

it was his temporary home. He left the plaintiff's house in the

morning of January 5th, 1871, after breakfast, and as he did

not return at half past five in the afternoon, the plaintiff became

alarmed, and went down to a room which Mr. Smith occupied
in Thirteenth street, and learned that he had left there at three

o'clock that afternoon. The plaintiff then went to different

restaurants, but finding no trace of him, returned home. He
heard nothing of him the next morning, and says he went in

the afternoon with Mr. Williams, the president of the Metro-

politan Bank, who was a friend of Mr. Smith, but what he

did, if anything, does not appear. The next morning the

plaintiff's servant girl called his attention to the account in the

newspaper of Mr. Smith's arrest for intoxication, when the

plaintiff we'nt to the police station, and learning what had

occurred, he went to Bellevue Hospital, and found the body in

the dead-house, in a common coffin, ready for interment. The

plaintiff gave directions that the body should be brought to his

house, from whence he arranged that the funeral should take

place. He then wrote the advertisements for the funeral and

sent them to the public newspapers, and called a clergyman to

officiate at the funeral. The remains were deposited at his

house for a few hours only on the day of the funeral, where the

friends of the deceased assembled, and where the funeral serv-

ice was performed by Dr. Bellows. The plaintiff attended the

funeral to the vault where the body was deposited temporarily,
and he afterwards gave directions to the undertaker to ship the

remains to Florida.

The action was brought to recover from the defendant, who
is the administrator with the will annexed, $100 for the use of

plaintiff's house on the day of the funeral, and $50 for his serv-

ices in searching for Mr. Smith. The cause was referred to ex-
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Judge Clerke, who found that the plaintiff had no cause of

action. The plaintiff appealed to the general term.

Pedbody & Baker, for the appellant.

Jonathan Edwards, for the respondent.

BY THE COTJKT.* DALY, Chief Justice. This is a most

extraordinary demand. The plaintiff has expended nothing.

It was conceded, upon the argument, that the executor has

paid all the expenses incurred, and what the plaintiff seeks to

recover is compensation for searching for the remains of his

wife's cousin; for requesting the clergyman to perform the

burial service
;
for writing the advertisements for the funeral,

and sending them to the newspapers ;
and for the use of his

house for the deposit of the coffin for a few hours, for the assem-

bling of the mourners and the performance of the burial serv-

ice, and I suppose for attending the funeral, which I apprehend
is what he means when he says that he attended, with the

undertaker, to the laying of the remains in the burial vault.

Such a demand would have been remarkable had the plaintiff

been a stranger to the deceased
;

but presented by a man
whose house the deceased was in the habit of making his tem-

porary home, with whom he had been on terms of personal

intimacy for nearly fifteen years, and who was his wife's

cousin, it is extraordinary, and to the credit of humanity it

may be questioned if such a claim was ever before presented in

a court of justice.

The appellant relies upon Rappelyea v. Russell (I Daly,

214), in which we held that the public administrator was

bound to pay out of the assets in his hands, the bill of an un-

dertaker, who, as an act of necessity, provided for the inter-

ment of the intestate in a manner suitable to her rank in life,

she having died without friends or relations in this city to

undertake this last office for her. But the present is a very
different case. The plaintiff is not one whose general business

*
Present, DALY, Ch. J., LOKW and J. F. DALY, JJ.
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it is to attend to the burial of the dead, and provide what is

necessary for the funeral and interment conformably to the

usages of society. What he did in searching for his friend was

a gratuitous service, and what he did in respect to the funeral

was not an act of necessity. It was not at all necessary that

the body should have been removed to his house for the pur-

pose of the funeral. It could as well have been taken by the

undertaker to the church, and buried from there, as is fre-

quently done. The charge for opening a church for such a

purpose, it appears from the evidence, is $25, whilst the plaint-

iff demands $100 for the use of his house. The answer to this

preposterous claim is, that the taking of the body to the

plaintiff's house, and having the funeral service there, was the

plaintiff's own act, and was unnecessary. He testifies that

there were a great many people present at his house to attend

the ceremonies. If this were the fact, then the funeral service

should have been held at the church. Mr. Smith was a prom-
inent man, who had represented the United States in foreign

countries, and was distinguished as an eminent scholar and

historical writer
;
and if his death drew together a large con-

course of people to attend his funeral, it was much more ap-

propriate for the plaintiff to have provided, in the obituary

notice, for their assembling at the church, instead of directing
the funeral to take place at his own house.

In the common intercourse of life, services are constantly
rendered by one person to another, in which pecuniary reward

neither enters into the contemplation of those who render, or

those who receive them, and which are therefore gratuitous.
This is especially so in sickness and in discharging the last

offices to the dead. Such services are performed by relatives,

friends, acquaintances, or strangers, as a duty, or from motives

of humanity ; though with physicians, nurses or undertakers,

who pursue their avocations as a calling, it is otherwise
;
and if

this action could be maintained, it would follow that an action

might be brought to recover compensation for any of those

nameless offices which are rendered in sickness, or in the house

of -mourning during the time of tribulation and death
; or, in

fact, any service, of any kind, rendered by one to another, if
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it were beneficial and involved personal attention and the loss

of time.

In the absence of an express agreement, the law implies an

obligation to pay what a service is reasonably worth, when
from the nature of it, or the circumstances, it is to be inferred

that it was undertaken with that understanding upon both

sides.

Chief Justice Marshall, when speaking of implied contracts

and the large mass of human transactions that depend upon

them, remarks that "in such cases parties are supposed to have

made such stipulations which as honest, just and fair men

they ought to have made." (Ogden v. Saunders, 12 Wheat.

341.) But while the Jaw will thus infer the existence of an

obligation to pay a just and reasonable compensation for a

service, it distinguishes between that gratuitous service which

men constantly render to one another, and one where it is ob-

vious that the inducement to render it was the pecuniary com-

pensation or reward to be received, and where the other party
has no right to assume that it is to be done for any other con-

sideration.

In Bartholomew v. Jackson (20 Johns. 28), the plaintiff

brought the action to recover for his services in removing the

defendant's property to save it from being destroyed by fire,

the defendant not being present at the time of the conflagra-

tion, and it was held that the action could not be maintained.
"

If," said Platt, J.,
" a man humanely bestows his labor and

even risks his life, in voluntarily aiding to preserve his neigh-

bor's house from destruction by fire, the law considers the serv-

ice rendered as gratuitous, and it therefore forms no ground of

action."

In Dunbar v. Williams (10 Johns. 249), it was held that a

physician could not maintain an action for medical services

and attendance upon a slave rendered without the knowledge
or request of the master, in a case not demanding instant and

immediate assistance; but it was conceded that if the service

had been an act of necessity, which did not admit of a previ-

ous application to the master, the law would raise an implied

assumpslt the master being legally bound to make the requi-
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site provision for the slave. In Bowen v. Bowen (2 Bradf.

336), it was held that a contract would not be implied on the

part of the deceased to pay his brother for serving for five

years in the deceased's store as a clerk
;
the deceased having

clothed and boarded the claimant, there being nothing to show,

that the services were performed by the claimant expecting to

be paid for them, or that the deceased so understood it, or had

reason to believe that he was to be charged for the services.

And see also, to the same general effect, Everts v. Adams (12

Johns. 352) ;
Moore v. Moore (21 How. Pr. 219-224) ; People v,

Supervisors of Kings (23 Id. 89) ; Radnor v. Robinson (30
Barb. 128) ;

Green v. Roberts (47 Id. 521).

These cases sufficiently illustrate the rule that an obligation
will not be implied to remunerate a party for his services, un-

less the circumstances are such as to show either that there

must have been a mutual understanding to that effect, or if

rendered without the party's knowledge, that the service was

an act of necessity, for which he was legally bound to provide,
or where it may be assumed that, if he had known of the ex-

igency, he would have required such a service to have been

performed, with the understanding that he was to pay for it.

An analogous distinction exists where services are rendered

to the dead. An obligation is implied on the part of executors

or administrators, or as they are called in the law, the personal

representatives of the deceased, to pay his funeral expenses.
In wills it is very common for a testator, before he makes any
devise or bequest, to provide for the payment of his just debts

and funeral expenses ;
but where he does not do it, and in all

cases of intestacy, an obligation on the part of the personal

representatives will be implied to pay the funeral expenses out

of the assets, if there be assets. It will be implied because

the interment of the deceased is an act of necessity, and it

will be inferred, where nothing appears to the contrary, that

he wished to be buried in accordance with the customs and

usages of society, and meant that the reasonable cost and

charges thereof should be defrayed out of his estate. Where
there is an executor, as he has the right to direct in what way
the funeral is to be conducted, and who is to attend to it, and
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provide what is necessary, the executor must, if accessible, be

consulted, and in cases of intestacy, as the interment generally

takes place before an administrator is or can be appointed,

the administrator takes the assets subject to the payment of

the funeral expenses, as a debt or charge necessarily created

(see the cases cited in Rappelyea v. Russell, 1 Daly, 218).

The funeral expenses embrace the outlay or charge incurred

in procuring what is necessary for the interment, and the

compensation of the person, generally denominated an under-

taker, who attends to all the details of the funeral for hire or

reward. Beyond this, all such services are usually and from

their nature gratuitous, and such was the character of those for

which the plaintiff seeks to recover. The report of the referee

and the judgment upon it should therefore be affirmed.

Judgment affirmed.

HERMAN MAJRKS v. THE CONGREGATION DARUCH AMUNO.

Two members of a religions congregation sent a letter to the trustees, stating that

they resigned their membership until a new reader should be elected : Held,

that this was not a resignation, but an attempt to create a suspension of their

membership until the happening of a certain event, when they should have the

right to resume it, and that as there was no provision in the by-laws authoriz-

ing such a suspension, that they continued members, and were liable under the

. by-laws to the payment of dues.

APPEAL by defendants from the Eighth Judicial District

Court.

The action was brought against the defendants, who are a

religious corporation, to recover the amount of certain scrip

issued by the corporation to the plaintiff and his brother, which

was then due and payable. The defendants set up by way of

counter-claim $121 22 for dues owing by the plaintiff and his

brother as members of the congregation under the by-laws.

Tlie plaintiff claimed that he and his brother were not, during
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the period for which the dues were charged, members of the

congregation, and showed that on the 24th of August, 1868, he

and his brother sent the following letter to defendants :

"
"We, the undersigned, hereby resign our membership in

the Congregation
' Daruch Amuno '

until another reader of

the said congregation is elected.
" New York, Aug. 24th, 1868.

"(Signed,)
"H. MAJJKS,

"M. MARKS."

The congregation, at a stated meeting of the Board of

Trustees, refused to accept this resignation, and notified

plaintiff and his brother of the fact. Plaintiff and his brother

attended a meeting of the congregation, as members, after hav-

ing forwarded this letter
; paid their dues for the quarter be-

ginning September, 1868, and some time between the last week

in September and the first week in October, 1868, they voted

for a reader of the congregation. According to the by-laws, a

member in arrears could not vote, and the congregation would

not permit plaintiff and his brother to vote until they had paid
their dues. The defendants claimed that plaintiff and his

brother were still members of the congregation, and at the

commencement of the action they were indebted to the defend-

ants in the amount stated for their dues. It further appeared
that notices of the various meetings held by the congregation
were regularly sent by the defendant to the plaintiff and his

brother, up to the time of commencing this action.

The justice rejected the counter-claim, and gave judgment
in favor of the plaintiff for the amount of the scrip.

A. L. tianger, for appellants.

The plaintiff, at the time of commencing this action, was

still a member of the congregation.

1. The alleged resignation is neither certain nor absolute.

It must be absolute (Lewis v. Oliver, 4 Abb. Pr. 121, 124.) It

is a conditional, temporary withdrawal, and the condition
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seems to have been fulfilled between the last week in Septem-
ber and the first week in October, 1868.

2. There must be an actual resignation of a member and

its acceptance by the congregation (State v. Ancker, 2 Rich. S.

C. Law E. 245, 276
; Xing v. Tidderley, 1 Siderf. 14

; People
ex rel. Hanrahan v. The Metropolitan Board of Police, 26 N.
T. 327, et seq. ; 1 Black. Com. 484 [Sharswood and notes] ;

4 Devereux *N . C. 1
;
Grant on Corporations, 225, 267, 268

;

Wilcox on Corporations, 238, 609, 611, 612; 26 K Y. 329.)

3. Resignation rests upon agreement, and there must be

some act on the part of the congregation to complete the resig-

nation. It is necessary that they manifest in some way their

acceptance of the offer to resign. (People ex rel. Hanrahan v.

Metropolitan Board of Police, 26 N. Y. 328
;
see authorities

cited in foregoing section
; Angell and Ames on Corporations,

433.) The right to accept a resignation is a power incident to

every corporation (Rex v. Leve, 2 Ld. Raym. 1304
; Jenning's

Case, 1 Ld. Rayra. 563).

3#. The resignation to be effective must be accepted (31

N. Y. 107; Van Ordsall v. Harris, 3 Hill, 247; Lewis v.

Oliver, 4 Abb. Pr. 121).

L. Levy, for respondents.

J. F. DALY, J. I think the judgment should be reversed,

on the ground that the justice should have allowed the counter-

claim of the congregation against the plaintiff's for dues, and

set it off against his claim on the two notes. The obligation
of the plaintiff, under the by-laws, to pay dues was sworn to

by the witness Oettinger, and no objection was made that the

by-laws were not produced ;
there was no resignation from the

congregation by the plaintiff. The paper he sent as a resig-

nation was intended evidently to be a sort of suspension of

membership until the election of a new " reader."

No authority in the by-laws is shown for such a suspension ;

under that paper the plaintiff and his brother evidently meant

to reassume their rights as members upon the happening of the
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contingency set forth in it, without being compelled to go

through the form of a re-election as members. It was there-

fore not a resignation. The judgment should be reversed.

VAN BRUNT, J., concurred.

LARREMORE, J., dissented.

Judgment reversed.

SELDEN C. TROWBRIDGE against JOHN SCHRIEVER.

Where a barber, whose shop was a place of great resort, had a closet for the safe

keeping of the apparel of his customers whilst they were getting shaved, and

also a boy in attendance to receive the garment and give the customer a check

for its return, Held, that the barber was not answerable for the loss of the

overcoat of a customer, who, knowing of this regulation, hung his overcoat

upon a peg near the door, from which it was taken by some person in leaving

the shop.

APPEAL from a judgment of the Sixth Judicial District

Court.

The defendant kept a barber's shop, and the plaintiff was

one of his customers who had been in the habit of getting
shaved in the shop for a considerable period. Upon the occa-

sion which gave rise to this action, he came to the shop to get

ehaved, and taking off his overcoat, hung it upon a peg in the

shop, near the entrance, where other coats were hanging.
After he was shaved, he went to get the overcoat, and it was

missing. The action was brought to recover the value of the

overcoat upon the ground that its loss was owing to the de-

fendant's negligence.
It was shown on the part of the defendant that the shop

was one of great resort, and that although there were pegs

upon the walls where those who came to get shaved might

hang their garments, there was also a closet for keeping them
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more securely, and a boy constantly in attendance, who, upon
the delivery of a garment to him by a customer, gave the cus-

tomer a check, a counterpart of which was attached to the gar-

ment, which was then hung up in the closet, which was under

the charge of the boy. There was also evidence showing that

the plaintiff must have known of this arrangement, as he was

sin old customer, who had been in the habit of getting shaved

at the shop for a long period. The justice gave judgment for

the plaintiff for $65, the value of the coat, and the defendant

appealed to this court.

Barrett & Redfield, for the appellant.

Jones & Nolan, for the respondent.

BY THE COURT. DALY, Chief Justice. If the plaintiff had

given his overcoat to the boy, it would have been placed securely

in the closet, and he would have received a check as a voucher

for its identity and safe-keeping. It must be assumed, upon
the evidence, that he knew of this regulation, for he was an old

customer, who for a long period had been in the habit of

going to the shop to get shaved. The shop was a place of great

resort, and such a regulation as this was a very proper one, in

a large shop to which many people resorted. When the

barber had under such circumstances, provided this means

for the safe-keeping, of the apparel of his customers, it would

be most unjust to hold that he must be answerable for the loss

of the clothing of customers who know of the regulation, and

yet do not avail themselves of it. In such a case, the loss must

be attributed to their negligence, and not to that of the keeper
of the shop. It does not alter the case that there were pegs,

upon the wall, upon which garments could be hung, and that

other coats were hung there at the time. It was near the

entrance to the furnishing shop, an insecure place, where

the coat might be readily stolen by a person departing from

the shop. And it was, no doubt, in view of the facility with

which clothing might be stolen in a large establishment like

this that the proprietor had adopted a method for the greater
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security and safe-keeping of the apparel of his customers. As
the plaintiff knew of this arrangement for the safe-keeping of

the clothing, it was through his own negligence, and not that

of the defendant, that he lost his overcoat (Sanders v. Spencer,

Dyer, 266 a
; Calyes

1

Case, 8 Co. 33). The judgment should

be reversed.

Judgment reversed.

AMBROSE 0. KINGSLAND AND ARTHUR GILLENDER against
GARRETT "W. RYCKMAN.

An executor who makes, in his individual capacity, a lease of premises belonging
to the estate which he represents, can recover on such lease in his individual

capacity.

One of two joint tenants or tenants in common cannot singly make a lease which

will bind both.

APPEAL from a judgment entered on the report of a

referee.

The action was to recover the last quarter's rent due on a

lease of 220 Mercer street, in New York city, for the three

years ending May 1st, 1871, at the yearly rent of $1,500.

The answer admitted the facts alleged as the cause of action,

but set up as a counter-claim that the plaintiffs had leased the

same premises to the defendant for one year, from May 1st,

1871, for the yearly rent of $1,500, but had afterwards refused

to comply with their agreement, and had leased the premises

to the Fire Department of the city of New York for the same

term, at a rental of $2,000.

For this alleged breach of contract the defendant claimed

to recover $500.

On the trial, it appeared that the premises in question

formed part of the estate of George Lovett, deceased, but that
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the plaintiffs had made the lease under which the rent was

claimed, without indicating that they did so otherwise than in

their individual capacity.

The evidence introduced to sustain the alleged counter-claim

is stated in the opinion. The referee rejected the counter-claim,

and judgment was entered for the amount of rent due.

Robert W. Andrews, for appellant.

Starr & Ruggles, for respondent.

BY THE COURT.* ROBINSON, J. Whatever may have been,

in fact, the representative characters of the plaintiffs when

making the lease for three years from May 1st, 1867, upon
which suit was brought, they made it in their individual char-

acters, and as such are entitled to recover the rent claimed.

The counter-claim founded upon an alleged parol agreement
for the reletting of the premises for another year to defendant,

and the alleged subsequent lease thereof to the Fire Depart-
ment for the same term, and refusal to allow the defendant to

enter into possession, is only supported by his testimony that,

on his application to the plaintiff Kingsland, in February, 1870,

and stating that he would like to have the place for another

year at the same rent, Mr. Kingsland said he might have it, and

defendant thereupon replied he would take it; that, at that

time, the Fire Department was in possession as his subtenants,

and the only evidence of refusal to put him in possession is,

that subsequently, in March, 1870, a son of the plaintiff Kings-
land stated to him, in presence of the defendant, that he had let

the premises to the Fire Commissioners for $2,000 a year, and

Mr. Kingsland said he was sorry. On this evidence, judgment

having been given for the rent in arrear on the original lease,

the defendant alleges error in the disallowance of his counter-

claim.

The evidence produced wholly failed to show any authority

for the reletting of the premises by or on behalf of the plaintiff

* Present, DALY, Ch. J., ROBINSON and LOBW, JJ.
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Gillender. No copartnership in the land was shown to exist

between him and Mr. Kingsland, and whether their relations

were those of joint tenants or tenants in common, the one had

no power of alienation of the estate of the other, or to enter

into any agreement, warranty of title, or assurance of title or

possession for the other (2 Kent Com. 360). Whatever right of

action may have existed in the defendant against Mr. Kingsland

individually, it could constitute no subject of set-off or counter-

claim in this action for the rent due the plain tiffs jointly on the

original lease.

The judgment should be affirmed.

DALY, Ch. J., and LOEW, J., concurred.

Judgment affirmed.

ANDREW LUKE v. PHILIP HAKE.

Defendant made a verbal agreement for the hiring of premises for one year, aud

subsequently requested that a written lease should be given to him. A written

lease was prepared, which the defendant refused to accept, and refused to take

the premises. Held, that the parol lease was not rescinded by what occurred

subsequent to the making of it, and that the defendant was liable for the rent of

the premises.

APPEAL by defendant from a judgment of the First Judicial

District Court. The facts are fully stated in the opinion.

BY THE COURT.* ROBINSON, J. This action was for one

month's rent, due June 1, 1872, for premises 2d floor of No.

15 North William street. Answer, general denial.

Hallenbake, plaintiff's agent, swore positively to the agree-

ment made verbally on the 1st or 5th of April for hiring

*
Present, DALY, Ch. J., ROBINSON and LOBW, JJ.
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of the premises by defendant for one year, at $850 rent,

payable monthly in advance. That defendant, about a week

afterward, or about the 15th, requested a written lease. Wit-

ness says he told defendant " that there was no use whatever

for a written lease. He said he knew that; but wanted it

for a particular purpose. He said he had a verbal agree-

ment with another tenant to take this floor off his hands,
and he wanted the lease as matter of form, and in case of

the man not becoming a tenant he could sue him. The
written instrument prepared for execution does not vary the

rights of the parties. Some difficulty occurring about the

execution and delivery of the written lease, defendant seems

for that reason to have attempted to repudiate the agreement.
In a previous case on the same facts, for the May rent, we held

the justice warranted, on the evidence of this witness, in find-

ing for plaintiff on the consummated parol lease, and that the

dispute or difficulty about the subsequently prepared written

lease did not affect the original parol contract, or the rights

that had attached under it.

No new considerations are presented warranting a different

conclusion.

Judgment should be affirmed.

DALY, Ch. J., and LOEW, J., concurred.

Judgment affirmed.
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EDWAKD R. LOWE v. JOHN ROMMELL AND JACOB ROMMELL.

If too many persons are joined as defendants in an action in a District Court, the

names of those improperly joined may, nnder 173 of the Code of Procedure,

be stricken out, and judgment entered against the others.

The cases of Gates v. Ward (17 Barb. 424), Webster v. Hopkins (11 How. Pr. 140),

Ackleyv. Tarbox (29 Barb. 512), and Oilmore v. Jacobs (48 Barb. 336), holding

that 173 of the Code of Procedure does not apply to justices' courts, over-

ruled.

"Where C. was improperly joined as a defendant with A. and B., and it was sepa-

rately stipulated by A. and B. that the case might be tried and "
judgment en-

tered for the amount proved to be due:" Held, that they were thereby pre-

cluded from objecting to the dismissal of the complaint as to C., and the entry
of a judgment against themselves.

Under 366 of the Code of Procedure, providing that on appeals from justices'

courts, the appellate court shall
"
give judgment according to the justice of the

case, without regard to technical errors and defects which do not affect the

merits," where a person has been improperly joined as defendant in the justice's

court, and the complaint has been dismissed as to him and judgment entered aa

to the other defendants, the appellate court will not order the proceedings to be

amended by striking out the name of the defendant improperly joined (as is the

proper practice in the court below), but will affirm the judgment as entered.

APPEAL from a judgment of a District Court.

The facts are fully stated in the opinion.

BY THE COURT.* ROBINSON, J. The defendants John and

Jacob Rommell were sued in a District Court, with another

defendant, Brown, in an action on an alleged contract, and the

three defendants united in a defense, 1st. Of a general denial
;

and 2d. " That Brown acted as agent only." This latter de-

fense was established, and the justice, instead of striking out

his name as a party defendant, gave judgment of dismissal as

against him, and rendered judgment for the debt against these

defendants. The only error insisted upon on this appeal is,

that there being a misjoinder of parties defendant, the com-

*
Present, DAU, Ch. J., ROBINSON and LARREMORE, JJ.

VOL. V. 2
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plaint ought also to have been dismissed as against these

defendants, and for this they rely upon the rule of the common

law, that a misjoinder of plaintiffs or defendants is fatal to an

action ex contractu (Gr, Pr. 94, 95) ;
and they contend that

such errror is not avoided or cured by any of the provisions of

the Code applicable to the subject.

By sec. 64, sub. 11, applicable to justices' and district

courts,
" the pleadings may be amended at any time before the

trial, during the trial, or upon appeal, when by such amend-

ment substantial justice will be promoted." By sec. 173,
" the

court may, before- or after judgment, in furtherance of justice,

and on such terms as may be proper, amend any pleading,

process or proceeding by striking out the name of any party."

By 366, regulating such an appeal to this court, it is en-

acted, that "upon the hearing of the appeal, the appellate

court shall give judgment according to the justice of the case,

without regard to technical errors and defects which do not

affect the merits"

The appellants have warrant for the position assumed by
them, that the rule of the common law, as above stated, pre-

vails as to justices' and district courts, notwithstanding any of

the provisions of the Code, and that 173 is not applicable to

proceedings therein, in Gates v. Ward (17 Barb. 424) ;
Webster

T. Hopkins (11 How. Pr. 140) ; Ackley v. Tarbox (29 Barb. 512) ;

Gilmore v. Jacobs, 48 Barb. 336). The last case, decided in

1867, however, omitted any notice of the case of Ackley v.

Tarbox (supra} on appeal to the Court of Appeals (31 N. Y.

564), decided in 1864, wherein it was held that 173 was appli-
cable to proceedings in justices' courts, and a misjoinder of a

plaintiff might be cured by amendment, by striking out his

name from the proceedings before or after judgment ;
that

on an appeal in an action originating and tried in a justice's

court, an amendment might be made under that section
;
that

it was the duty of the court below, on objection, to have

stricken out the name of the unnecessary party, and the court

say, "It can now be done, and the judgment stand as it

ought."
A like power of amendment was, in June, 1868, adjudged
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by this court, in Lowenstein v. Boer (Daly, Ch. J., delivering
the opinion), to belong to the district courts.

Secondly. These respondents, by their separate stipulation,

agreed that the case might "be tried andjudgment enteredfor
the amount proven to l>e due, without prejudice to the plaint-

iff, that the amount of the recovery was above the jurisdiction
of the court."

Under these considerations, the pleadings are amendable

on appeal, if that were necessary; but as the complaint was,

on defendants' motion, dismissed as to the defendant Brown,
and judgment rendered against the appellants Rommell for the

debt it was proven they justly owed,
" the justice of the case,

without regard to technical errors and defects," demands no

amendment, but simply an enforcement of the judgment
against the actual debtors. The judgment should be affirmed.

DALY, Ch. J., and LARREMORE, J., concurred.

Judgment affirmed.

BENJAMIN B. TILT et al. against THE LA SALLE SILK MANUFAC-

TURING COMPANY.

Defendants signed a contract in duplicate, and left both originals with plaintiffs

for their signature. The contract was for the sale of goods by plaintiffs to de-

fendants, deliverable at certain specified periods. The plaintiffs added to the

contract a clause materially altering the time for delivery, and then signed it,

and retained one original and sent the other to defendants, who retained it with-

out objection, and afterwards accepted and paid for a portion of the goods
contracted for, which were delivered after the time specified in the contract,

as signed by defendants, but in accordance with the clause added by the

plaintiffs.

Held, that these facts were sufficient to show an acquiesence by defendants in
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the change in the contract made by plaintiffs, and to bind them to accept the-

remainder of the goods according to it.

Where a vendee of goods absolutely refuses to accept them according to contract,

the vendor must sell them at the earliest practicable period thereafter ; but

where such refusal is afterwards modified, and the vendee expresses himself as

being uncertain whether or not he shall accept them, the vendor is not obliged

to sell at once, but may wait a reasonable time to allow the vendee to de-

termine whether he will take them.

field, in this case, that two months was not an unreasonable delay in such a case,

even although the market price of the goods was falling.

APPEAL by defendants from a judgment of the general

term of the Marine Court, affirming a judgment of that court

entered on the decision of a judge thereof, after a trial before

him, without a jury.

The action was for breach of contract for refusing to ac-

cept and pay for goods agreed to be purchased by the

defendants.

The defense was that the plaintiffs had failed to tender the

goods within the time called for by the contract, and that the

goods tendered were of inferior quality to those agreed to be

furnished.

On the trial it appeared that an agreement, of which the

material parts were as follows, was drawn up in duplicate by
the defendants, and left with the plaintiffs for signature :

" The La Salle Silk Manufacturing Co., of the first part,

and Messrs. B. B. Tilt & Son, of the second part, have en-

tered into a compact, in accordance with the understanding and

conditions hereinafter embodied and expressed, viz. : The party

of the first part agrees to purchase, and does hereby purchase
of the party of the second part, three hundred kilos of strictly

classical Italian organzine, size 18 to 20 deniers, in quality

equal or superior to the bale of 46.85 kilos already purchased
of the party of the second part, for which said party of the

first part promise to pay sixteen dollars and fifty cents in gold,

net cash, per pound, in ten days after receipt of each bale. It

is further agreed that the party of the second part shall deliver

the first bale between the 15th and 25th of August next, the

second bale fifteen days after the first, and the third bale fit-
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teen days after the second, and so on until the order is executed,

which shall comprise three or more deliveries.#***#
"Made and signed in duplicate,

this 30th day of July, A. D. 1870.

E. A. KINGSBURY, Agent for

La Salle Silk Mfg. Co."

The plaintiffs (composing the firm of B. B. Tilt & Son)
wrote underneath the contract as above given the following

clause, and signed their firm name below the addition thus :

"
City of New York.
" We approve of the foregoing contract, with the understand-

ing that we are not to be held responsible for any delay beyond
our control in delivering this organzine, and that our inability

to deliver it within the time specified in this contract shall not

be made a cause or pretext for refusing to accept the organzine

upon its arrival by the party of the first part to these presents.

B. B. TILT & SON."

One of these duplicates, with this addition and the signature

of the plaintiffs, was then taken to the defendants' office and

left with them. The defendants received and retained it with-

out objection. The other duplicate, with the same addition,

was retained by the plaintiffs in their own possession. In pur-
suance of this contract (as the judge at the trial found), the

plaintiffs delivered to, and the defendants received and paid for,

three bales of organzine, the first bale being delivered to de-

fendants on the 19th of September, 1870; the second bale on

the 4rth of October, 1870
;
and the third bale November 3d,

1870. The fourth bale was received by the plaintiffs on De-

cember 17th, 1870, and (as the judge at the trial found) con-

formed substantially to the "
size

"
or quality required by the

contract. Defendants were notified thereof, but declined to

receive it, claiming that there was no contract, and that it had

not come within time. Subsequently, however, negotiations

were had between the parties looking to an acceptance of the

bale by the defendants, and the plaintiffs did not dispose of it,

but retained it (as the judge found) for account of and subject
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to the orders of defendants. The plaintiffs, on May 5th, 1871,

notified the defendants that such bale would be held subject to

the defendants' orders until May 10th, 1871, at 12 M., and at

that time would (at a specified place) be sold at public auction,

and the plaintiffs would look to the defendants for the differ-

ence between the amount realized at such sale and the price

fixed by the contract. The defendants continuing to refuse to

receive and pay for the bale, it was sold according to the notice.

The proceeds of such sale were $1,016 97 less than the contract

price of the bale. In order to bring the case within the juris-

diction of the Marine Court, plaintiffs waived the $16 97, and

sued for $1,000 damages. The plaintiffs showed affirmatively

that they had used all the means in their power to deliver the

goods within the time specified for delivery, and had been un-

able to do so on account of the Franco-Prussian war, which was

then going on in Europe. From December 17th, 1870, to May,
1871, the market price of silk was declining.

The plaintiffs had judgment for $1,000, the difference be-

tween the contract price and the proceeds of the sale on May
10th (less $16 97 waived by the plaintiffs).

Henry H. Anderson, for appellants.

Samuel J. Crooks, for respondents.

DALY, Chief Justice. The proposed contract, signed by the

defendants' agent, Kingsbury, which provided that each bale

should be delivered between certain periods, was left at the

plaintiffs' office, but as the war in Europe made the delivery of

goods then very uncertain, the plaintiffs were unwilling to

bind themselves unconditionally to deliver within the pre-
scribed period, and a qualification of the contract was written

beneath the signature of the defendant's agent, providing that

the plaintiffs were not to be held responsible in delivering the

organzine for any delay beyond their control
;
that their in-

ability to deliver within the time specified in the contract

should not be made a cause or pretext for refusing to accept
the organzine upon its arrival, and that, as thus qualified, they
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approved of the contract. This qualification, called by the

witnesses " the appendix," was added to the duplicate copies

of the proposed contract left by the defendant's agent. The

plaintiff's name was signed to each copy, one of which was

retained by the plaintiff, and the other was delivered by the

plaintiff Albert Tilt to Mr. Simpson, the vice-president, at the

office of the company, he being the chief managing officer of

the defendants. Simpson admitted, when examined, that the

defendants had this duplicate in their possession. He says

that it was not delivered to him, but to the secretary; but ad-

mits that the secretary told him upon the day it was received,

that Mr. Tilt had brought the duplicate, and left it at the de-

fendants' office
;
and it does not appear that any objection was

then made by him, or by any of the officers of the company,
to this qualification of the proposed contract, but, on the con-

trary, when the first bale of the organzine arrived, which was

within a day or two of the 19th of September, and after the

time named in the contract as originally proposed, the defend-

ants accepted and paid for it without objection ;
a circumstance

fully warranting the finding of the judge that the defendants

had assented to the modification made by the plaintiffs, and

agreed that any inability on the part of the plaintiff to deliver

within the time specified should not be made a cause or pre-

text for refusing to accept the organzine upon its arrival.

Of the correctness of this conclusion there cannot be any
doubt upon the evidence, and I think it is equally manifest

that there never would have bsen any question on the part of

the defendants respecting this qualification of the provision

about deliveries, but for the fact that about the time that the

second bale was delivered the price of organzine fell in the

market, and continued steadily thereafter to decline.

No one of the bales arrived within the time originally spec-

ified. The plaintiffs proved that they telegraphed to Europe
for the amount required by the defendants as early as Jaly 23d,

and that their inability to deliver more rapidly than they did,

grew out of the war, and was a delay over which they had no

control.

Simpson, the vice-president, testified that after, or about
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the time-when the second bale arrived (which was on the 4th

of October), and after the defendants had been notified of its

arrival, he had a conversation with Albert Tilt, one of the

plaintiffs, in which he told him that the company did not con-

sider themselves holden by any contract
;
that he would buy

as the company wanted silk, but that it should not be a prece-

dent for the plaintiffs to claim any contract as existing and

binding upon the company, and that he gave as a reason for

there being no contract that the time had elapsed. Albert

Tilt denied that he had ever had any such conversation with

Simpson at the place and time referred to by him, or anywhere

else, and, so far as the statement of Simpson was in any way
material, it cannot be considered, but must be regarded as dis-

proved, the judge having found for the plaintiffs. Whether,

however, this statement was true or not, the defendants ac-

cepted and paid for this bale, and nothing further occurred

until the third bale arrived, which was on the 3d of Novem-

ber, twenty-three days after the time originally specified. The

price of silk had now materially fallen, and as there is some

conflict between Simpson's and Albert Tilt's accounts of what

occurred when this bale came, we must regard, under the

judge's finding, Tilt's statement as the correct one. He says

that Simpson came to the plaintiffs' office to see about the

third bale, and claimed that there was not any contract that

the "clause," what has been heretofore referred to as the
"
appendix," vitiated the contract a view of the effect of that

provision which it would seem did not occur to him, or which

he did not suggest to the plaintiff until this late period, four

months and a half after the date of the contract, when this

description of silk, organzine, had fallen in price, and he could

purchase it below the contract price in the market. Tilt says

that he claimed that the goods did not come in time, and that

Tilt told him that it was not the plaintiffs' fault. That Simp-
son said that he was not obliged to take the bale; that silk was

lower
;
that he could buy it elsewhere for less money ;

that he

was short of money and did not want to buy it with cash
;
that

the company had no funds
;
that he was not willing to ad"

vance funds for them to pay cash
;
that he could go elsewhere
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and buy on time for less money. Tilt told him that he did not

want to have any trouble about it, that the defendants ought
to take the bale

;
that it was delivered under the contract, and

that finally Simpson said that, without biasing his right to re-

fuse the four bales, he would accept the third bale, if the

plaintiff would reduce the amount to currency, with three

months' interest, and take the company's note, which Tilt

agreed to do. When this was finally settled, and Simpson
was about leaving, he sought particularly to impress upon Tilt

that, in accepting this third bale and taking it at the contract

price, it should not affect the defendants' right to refuse the

fourth bale, to which Tilt answered that he did not want then

to discuss that
;
that he would discuss it when the fourth bale

came
;
that he would be willing to submit to arbitration

;
that

he was delivering the third bale under the contract, and, of

course, did not want to talk anything about the fourth bale, as

it had not arrived.

The fourth bale was received by the plaintiffs on the 17th of

December. The defendants were notified of its arrival, and an

invoice was sent to them, which was sent back. Tilt then called

upon Simpson, who said he would not take it
;
that there was

no contract, and that he was not obliged to take it. Tilt re-

plied that a contract was a contract; that they had worked

along under it and delivered three bales, two of which there

never was any dispute about
;
that it was then a late hour to

raise an objection, and he offered to leave the matter to arbi-

tration, and did everything that he could to induce him to take

the bale
;
but he declined to do so.

The plaintiffs' course was then to sell the bale on the defend-

ants' account, holding them responsible for the difference be-

tween the contract and the market price ;
but it seems that

there was a negotiation between Simpson and Albert Tilt in

respect to the purchase of the stock which the latter held in

the company, pending which there appears to have some un-

derstanding or expectation that Simpson would take the bale
;

for at some time in the month of February following, after or

about the time of the transfer of Tilt's stock to Simpson,
he (Simpson) was asked by the plaintiff's employee, Seebass,
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when he was "
going to take that bale away," and Simpson

said he thought he would take it in afew days, but he did not

know. Whatever therefore may have occurred before, there

was at this time an understanding on Simpson's part that he

was to take this bale. He did not contradict this statement of

the witness Seebass
;
but testified that Albert Tilt, in January

or February, offered to sell the silk to him at the market price,

in order to get it out of the way ;
but that he, Simpson, replied

that he was afraid of the quality ;
that he did not like to buy

the silk, as he had trouble in the former bales, in regard to the

denier.

The bale therefore appears to have been kept from Febru-

uary with the understanding that Simpson was to send for it,

and when the plaintiffs had kept it for what they considered a

reasonable length of time, that is from February to May, they
sent the defendants a notice that they had and would hold it

subject to the defendants' order until the 10th of May, when

they would sell it at public auction on the defendants' account,

which they did, and Simpson purchased it at the auction sale,

selling it afterwards to the company, at an advance upon the

price he paid for it.

Upon this state of facts, the judge gave judgment for the

plaintiff for the difference between the contract price and the

amount which the silk brought at the auction sale.

It is insisted that this was not the correct measure of dam-

ages, and that it should have been the difference between the

contract price and the market value of the article at the time

when the defendants refused to receive it. This is undoubt-

edly the rule where the vendee absolutely refuses to receive the

goods. The vendor cannot in such a case retain them upon a

falling market, and when sold, hold the vendee answerable for

their subsequent diminution in value. He must either sell

them at once or accept as the measure of his damages the dif-

ference between the contract price and their market value at

the time when the vendee refused to receive them.

This, however, was not such a case. Although Simpson
refused to receive the fourth bale when notified of its arrival,

it is apparent from the testimony of Seebass that the matter
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had been reconsidered, and that in the month of February the

plaintiffs were with his assent holding the bale subject to his

order. His reply that he thought he would take it away in a

few days, but he did not know, was evidence tending to show

this, and sufficient to justify the conclusion that that was the

understanding at that time. We cannot say, as matter of law,

that the plaintiffs were not justified in holding it for two

months from that time, or to express it differently, that there

was under the circumstances unreasonable delay on their part,

in not selling it before the expiration of that period. If Simp-

son, after this conversation with Seebass in February, had in-

formed them of a final conclusion on his part not to take it,

then it would have been otherwise, and it would have been in-

cumbent upon them to sell it for the best price they could

obtain at the earliest practicable period thereafter {Pollen v.

Le Roy, 30 N. Y. 549). But there is nothing in the evidence

to show that anything occurred between him and the plaintiffs

from that time until the 4th of May, when they notified him in

effect that if he .did not take it before the 10th, they would sell

it at auction upon hig account, having allowed what they con-

sidered a reasonable time for him to determine whether he

would finally take it or not.

The defendant attempted, upon the trial, to show that the

silk in this bale was not of the weight or quality it purported to

be, and several things were relied upon, such as that no assay

paper came- with the bale; but the attempts utterly failed, for

Tilt swore that he made an assay of this fourth bale in the

month of January, so that if Simpson
" raised a dispute as to

an assay paper," the plaintiffs could submit the actual assay.

This was a matter with which Tilt was very familiar. He had

been all his life in the silk business, and had made hundreds of

such tests. He found it to be a good, and, as he testifies, an

excellent average of the stuff 18-20 denier silk, which was the

article contracted for.

This objection and the others were raised by Simpson after

the price of the silk had fallen, and were manifestly resorted

to with a view, if possible, of getting rid of an unprofitable

contract. If silk, instead of falling in the market, had enhanced
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in value between the time of the making of the contract and the

delivery, there would not, we apprehend, have been any such

questions, but the plaintiffs would have been held to the strict

fulfillment of the contract. The defendants wanted the silk
;

for this bale after its sale by auction was obtained by them.

The fact in the case is, as they could at the time of deliv-

ery buy the silk at a lower price in the market, they wanted to

get rid of this onerous contract if they could.

The judgment should be affirmed.

LAEKEMOKE and J. F. DALY, JJ., concurred.

Judgment affirmed.

HARRIS COHEN against BRIDGET O'CONNOR.

Where a principal directs payment to be made to his agent, and payment is made

by check payable to the order of the agent, who collects it and converts it to

his use, this is nevertheless a good payment to the principal.

A married woman may charge her separate estate without an instrument in

writing.

Defendant being a married woman, and owning a lot of ground as her separate

estate, agreed with plaintiff for a loan of money to finish certain buildings

thereon, and directed plaintiff to pay the money to her husband. Plaintiff paid
the money to her husband by a check to the husband's order, and the husband

collected it and used it for his own purposes. Held, that defendant was liable

for the sum thus paid to her husband.

Held, also, that her statements made to plaintiff after the transaction were com-

petent evidence against her.

APPEAL by defendant from a judgment of this court, en-

tered on the verdict of a jury.

The action was against the defendant, a married woman, to

recover $250, loaned to her to erect buildings on land owned by
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her in her own separate right. The facts are fully stated in the

opinion.

Joseph Fettretch, for appellant.

Julius Lipman, for respondent.

ROBINSON, J. The facts of this case, as necessarily found

by the jury upon conflicting proofs, are substantially as follows :

In March, 1870, the defendant, a married woman, and owner of

a lot in 117th street, applied to plaintiff for a loan of $250, to

aid her in finishing a building on the lot, to which he assented,

and she said she would send her husbaud for the money. He
accordingly went for it, and plaintiff gave him a check on a

bank for the amount payable to his order. He took the check

to the bank, indorsed it for deposit, and had it there so depos-
ited to his own credit, and he testifies he applied the proceeds
to his own use. Plaintiff testified to the effect that subse-

quently asking the defendant for the money, she said "she had

not got it till she sold her property."
There is no doubt the husband received from plaintiff's de-

positary the proceeds of the check, although he immediately
made a deposit to his own credit, and the circumstance that the

amount he thus received upon defendants' account was through

plaintiff's order on the bank made it no less a payment of the

money to him as her agent. The objection that this was not a

direct payment of money to the agent and as requested is

equally untenable as if the money had actually been paid by
the bank and lost by the agent. So also is the objection that

the defendant, being a married woman, could not charge her

separate estate for a debt so created except by an instrument in

writing. A debt created in the course of her separate business

or for the immediate and direct use or benefit of her sole or

separate property becomes a charge thereon, without any written

instrument creating the charge (Owen v. Cawley, 36 N. Y. 600
;

BaRin v. Dillaye, 37 Id. 37 ; Corn Exch. Ins. Co. v. Bdbcock, 42

Id. 626). In thus dealing in matters concerning her separate prop-

erty, she assumes the same liability as would attach to any other
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person, for the dishonest acts of her agent in appropriating her

money to his own use, after it had been received by him upon
her authority, and the fact that her agent was her husband, in

no way affects the rule (Owen v. Cawley, 36 N. Y. 600
;
Baum

v. Mullen, 47 Id. 5TT).

The objection to the testimony tending to show her subse-

quent admission that the money had come to her use, and her

promise to repay it when, she sold her property, was not well

taken. When dealing in matters concerning her separate estate,

as to which she is liable as a feme sole, any testimony was ad-

missible even her acts and admissions tending to establish

the original transaction as claimed on the part of the plaintiff.

These present the only material considerations arising upon
the case, and they call for an affirmance of the judgment.

LARREMORE, J., concurred.

Judgment affirmed.

THOMAS McSpEDON AND CHARLES W. BAKER against JAMES

"W. BOUTON AND ANOTHER.

The sureties on an undertaking, required by 334 of the Code of Procedure to

render effectual an appeal to the Court of Appeals, are liable for the costs on

dismissal of the appeal, as well as where the judgment is affirmed.

The sureties on such an undertaking are not released from liability by their fail-

ure to justify after being excepted to.

In an action on an undertaking given on appeal from a judgment brought by
the persons recovering the judgment, the fact that one of them had been dis-

charged in bankruptcy before the judgment was obtained, and that his interest

had passed to his assignee in bankruptcy, can only be made available by way
of abatement for non-joinder, and the objection is waived if not taken by answer.

APPEAL by the defendants from a judgment entered on the

decision of a judge of this court, after a trial before him, with-

out a jury.
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The action was brought against the defendants, as sureties

on an undertaking given under 334 of the Code, being the

undertaking required to render effectual an appeal to the Court

of Appeals.
The undertaking was drawn in accordance with the statute

which requires that it shall be " to the effect that the appellant

will pay all costs and damages which may be awarded against

him on the appeal, not exceeding five hundred dollars."

The facts which were relied on as ground of defense are

fully stated in the opinion.

C. F. Wetmore, for appellants.

T. D. Sherwood, for respondents.

ROBINSON, J. The undertaking upon which this action

was brought was given under 334 of the Code, on appeal
to the Court of Appeals from an order, and was conditioned to

pay all costs and damages which might be awarded against the

appellant on the appeal, not exceeding $500.

The appeal was heard by that court, on argument by the

counsel for the respective parties, and dismissed with costs to the

respondents, these plaintiffs, which were adjusted at $116 06, for

which judgment was fendered February 16th, 1869, and this

action was brought to recover the same of the sureties. Pend-

ing that appeal, and in 1868, McSpedon, one of the respondents,
became a bankrupt, and was discharged from his debts in June,
1868.

On the taking of the appeal on which this undertaking was

given, notice was given of exception to the sufficiency of these

defendants as sureties, but, after repeated attendances by the re-

spondents, on notice of their justification, and their failure to

attend and justify, the proceedings for justification were aban-

doned without formal order, and the appeal proceeded and was

disposed of as above stated. On these facts the judgment
should be sustained :

1st. The argument of the appellants is, that such appeal hav-

ing been dismissed, no judgment against the sureties was war-

ranted by the terms of the undertaking. It is founded on the
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case of Drummond v. Husson (14 N. Y. 60), which was on an

undertaking 'given under 335 of the Code, to pay on affirm-

ance, but making no provision for a case of dismissal. That in

question, given under 334, fully provides for costs and

damages awarded the respondents on the appeal, and such hav-

ing been adjudged, I can perceive no question as to the right

of recovery on that ground.
2d. Although proof was allowed of exception to the sure-

ties on the appeal, and their failure to justify, this constituted

no defense (Decker v. Anderson, 39 Barb. 346). The claim

that defendants were thus discharged from their obligations as

sureties was not founded on any defense set up in the answer

predicated thereon, nor had it any foundation in law (Decker v.

Anderson, supra).

3d. The discharge of McSpedon in bankruptcy had na

bearing upon the merits of the claim upon the undertaking.
On his becoming a bankrupt, the solvent partner and the as-

signee in bankruptcy became tenants in common of the copart-

nership assets, and the latter took only an undivided interest

therein (Murray v. Murray, 5 Johns. Ch. 70 ; Egberts v. Wood,
3 Paige, 527

; Mumford v. McKay, 8 Wend. 444). The non-

joinder of any assignee of an undivided interest (whose exist-

ence, however, is not suggested), was 'only available as a de-

fense for non-joinder and by way of abatement. No such

defense was interposed, and the mere fact of McSpedon's dis-

charge in bankruptcy, in 1868, constituted no defense to this

action founded on a judgment recovered by both McSpedon
and Baker in 1869. If the subsequent judgment was not an

estoppel as to any matters growing out of the previous bank-

ruptcy of one of the partners, it is doubtful if there was any
occasion for joining any assignee in bankruptcy as a coplaintiff

(Thacher v. Shephard, 2 Chitty, 652). Had that been pleaded,

McSpedon might have shown he had become reinstated in his

original rights as partner or tenant in common. These con-

siderations cover the whole merits of the appeal, and call for

an affirmance of the judgment.

DALY, Ch. J., and J. F. DALY, J., concurred.

Judgment affirmed.
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SELAH HILER against MARTHA. M. HETTEEICK, IMPLEADED

WITH BENAIAH G. STOKES.

A creditor having obtained judgment against one of two persons, sued as joint

debtors, may issue execution on his judgment, and if it is returned unsatisfied,

he may commence a creditor's action without proceeding to judgment and ex-

ecution against the other joint debtor.

In a suit brought under 51, 52 of 1 R. S. 728, to have a resulting trust in favor

of creditors declared, the objection that the action is instituted on behalf of

the plaintiff alone, and not on behalf of all the creditors of the debtor, is

waived if not taken by demurrer or answer, and where no other creditors en-

titled to such relief are shown to exist, the court will not order the pleadings to

be amended, so as to enable any such persons, if existing, to take advantage of

the recovery.

It seems that a judgment creditor, after return of execution unsatisfied, may com-

mence in his own name a suit to have land, paid for by his debtor and the title

taken in the name of a third person, declared to be held in trust for him, and

to have his judgment charged on it, and that the action can be sustained inde-

pendently of the provisions of 1 R. S. 728, 51, 52.

"Where a referee reported that judgment should be entered, appointing a receiver,

and ordering a reference to take and state an account, and on his report judg-

ment was entered, (without application to the court), by which a receiver and a

referee were nominated to carry out its provisions, Held, that the failure to

have the receiver and referee nominated by the court was an irregularity, but

did not render the judgment void.

In an equity suit a judgment will not be reversed for a technical error in the ad-

mission of evidence, where the court is satisfied that no substantial injustice

has been done.

APPEAL by the defendant Hetterick from a judgment en-

tered on the report of a referee.

The action was brought against Martha M. Hetterick and

Benaiah G. Stokes, for the purpose of having a resulting trust

declared to exist in favor of the plaintiff, in regard to certain

real estate in the city of New York, which was alleged to have

been purchased with the money of the defendant Stokes, and

the conveyance made to the defendant Hetterick, at a time

when Stokes was indebted to the plaintiff.

On the reference, it appeared that in 1853 a suit was com-

menced in the Supreme Court by the plaintiff against Henry
Stokes and Benaiah G. Stokes, and in 1870 judgment was en-

VOL. V. 3
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tcred in that suit for $41,951 14 against both defendants.

This judgment was opened as to Henry Stokes, and all pro-

ceedings against his separate property or the partnership

property stayed. Execution was issued against the separate

property of Benaiah G. Stokes, and on its return unsatisfied,

supplementary proceedings were had, and a receiver appointed
of his property.

The defendant Hetterick, who was the only one who ap-

peared or defended in this action, alleged that Benaiah G.

Stokes had colluded and conspired with the plaintiff in obtaining
the judgment, and in support of this showed that on a trial of the

cause before Judge Roosevelt in 1853, a decision was rendered

which was favorable to the defendants, and that the suit was not

touched again from that time until 1870, when a substitution

of attorneys for the defendants was procured by Benaiah G.

Stokes; an amended and a supplemental complaint served,

and the issues referred by consent, and on the referee's report

judgment entered. The referee here found, however, that there

was no proof sufficient to establish fraud or collusion on the

part of B. G. Stokes, and that the judgment against him was

without taint of fraud.

The referee also found that the defendant Benaiah G.

Stokes, in 1861, purchased the house and lot 'No. 10 Lexington

avenue, and paid for it $11,000. That, although Stokes paid
the entire consideration money, he procured the deed of the

property to be made to the defendant Martha M. Hetterick,,

who was then his kept mistress. That at the time of this con-

veyance Stokes was indebted to the plaintiff in an amount

exceeding the purchase price of the premises, and was largely

insolvent.

From these facts the referee derived the conclusions of law

that under 51 and 52 of 1 R. S. 728, the title to the prem-
ises was vested absolutely in the defendant Hetterick, with,

however, a resulting trust in favor of the creditors of Stokes

who were such at the time of the payment by him of the con-

sideration, and that the plaintiff, as such a creditor, was entitled

under such resulting trust to have the house and lot, and the

value of the use and occupation of the same by the defendant
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Hetterick, from the date of the conveyance to her to the time

at which she might surrender the same under the decree of the

court, and also all the rents and profits derived by her from the

same, whether by lease, sale, mortgage, or otherwise, applied
towards the payment of the plaintiff's judgment against B. G.

Stokes. To accomplish this result the referee ordered judg-
ment : 1. That the defendant Hetterick be adjudged to hold

the premises in trust for the benefit of the plaintiff. 2. That

the premises be sold, and the proceeds applied to the payment
of the plaintiff's judgment. 3. That a receiver be appointed
to receive a conveyance of the premises from the defendant

Hetterick, and also to demand and receive the value of the use

and occupation and the rents and profits of the premises. 4.

That the defendant Hetterick be perpetually enjoined from dis-

posing of, or interfering with the premises or the rents and

profits ;
and 5. That she execute a conveyance of the premises

to the receiver, and pay over to him all profits or income

derived by her in any way out of the same, and that it be re-

ferred to a referee to take an account of such rents and profits.

Judgment was entered on this report without any applica-

tion to the court, and in the judgment the receiver and referee

were nominated (though they had not been in the referee's

report). On the reference to take account of the rents and

profits, the referee reported that the same amounted to

$22,108 42, and on this report judgment was entered against

the defendant Hetterick for that sura.

From both the interlocutory and the final judgment appeals

were taken.

Benjamin T. Kissam, for appellant.

J. P. Fitch, for respondent.

KOBINSON, J. The finding of the referee upon conflicting

proofs, that the house and lot No. 10 Lexington avenue was

purchased with the money of Benaiah G. Stokes, and the title

taken in the name of the defendant Martha M. Hetterick, his

kept mistress, when he was insolvent, and in fraud of the rights
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of the plaintiff, his creditor, can scarcely be the subject of ques-

tion to any one perusing the testimony ;
but even if any such

doubt should exist, the conclusion to which the referee has

arrived, after hearing the proofs and with full opportunity of

judging of the credit of the witnesses examined before him,

will not be disturbed by an appellate court for any supposed

preponderance of proof to the contrary of his finding, but only
for manifest error.

He also finds that plaintiff was a creditor of Stokes at the

time of such transaction, in an amount exceeding the purchase

money paid for such property, for which he subsequently re-

covered a judgment in the Supreme Court, June 28, 1870, for

$41.951 14. None of the supposed irregularities in the con-

duct of that suit, either in the substitution of an attorney for

the defendants or in the revival of the action after it had for a

long time laid dormant, or any supposed want of good faith in

the claim from an adverse decision by Judge Rosevelt in a pre-

liminary stage of the proceeding, lead to any conclusion that

the action was not prosecuted in good faith or defended with

proper vigor ;
and far less did they raise any presumption that

the suit commenced some eight years before the transaction

brought in question and the proofs of loss and damage made
as arising from Stokes's failure to comply with the contract on

which the action was founded, were false, or simulated, or

urged with the mere purpose on the part of the plaintiff to

assail the title of the defendant Hetterick to the property in

question. Even if the recovery was erroneous, and the action

imperfectly defended, there are no grounds for holding that

there was any conspiracy between plaintiff and B. G. Stokes to

carry on the action with a view to defraud the defendant Het-

terick out of any of her just rights. Regarding her and Stokes

as in pari delicto, so that he could not reclaim what he had

squandered upon her, she stands in no position to assail the

bona fides of the recovery against him through the forms of the

law, unless she show the judgment was suffered upon a fic-

titious debt and in fraud of her interests. I cannot perceive in

the circumstances, to which reference is made on her behalf,

anything indicating a want of earnest persistence by the
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plaintiff in the claims he made in the suit against Stokes, or

any such undue concession by the defendant on the trial, that

point to a connivance between them to allow or enhance the

damages beyond what might properly be claimed and recovered.

The proceedings in the action were somewhat peculiar.

The recovery was had against both Benaiah G. and Henry
Stokes, and the Supreme Court, for cause shown, set it aside

as against Henry, and allowed it to stand as a several judg-
ment against Benaiah G. Upon this separate judgment against

him, execution was issued and returned unsatisfied, and it is

upon such proceedings that this action, in the nature of a

creditor's bill, was instituted, with a single view to assail the

title of the defendant Hetterick in the property purchased,

as alleged, with the funds of B. G. Stokee. In my opinion, it

can be maintained, as well as a creditor's bill founded upon a

recovery by judgment and execution thereon returned unsatis-

fied, assailing the transaction in question as a fraudulent trust,

or as a claim by a creditor at large founded on the provisions

of sections 51 and 52 of the Revised Statutes, relating to uses

and trusts (1 R. S. 728).

To the objection, that the first-mentioned proceeding by

way of creditor's bill cannot be sustained, because plaintiff had

not exhausted his remedy at law, since the action has not been

concluded as against Henry Stokes, it is well answered that all

such modes of redress as the statute or practice of a court of

equity points out or requires, to wit, the recovery of a judg-

ment and the issuing and return unsatisfied of an execution

thereon, had been previously perfected. The existence of the

debt as due by Benaiah G. Stokes, upon a claim of anterior

date to the transaction in question, was established in the ac-

tion against him, and also that an execution thereon had proved

inoperative, and although there may be other remedies that

the plaintiff might pursue at law for his debt against Henry

Stokes, or other property than such as was held by Benaiah G.

Stokes, or such as had been fraudulently conveyed by him, the

remedy at law as against him was exhausted, and the defend-

ant can present no consideration of an equitable nature that

should require the plaintiff to proceed against some other per-
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sons or funds before resorting to the property of Benaiah G.

Stokes that has come into her hands in fraud of the rights of

his creditors.

Although the trust created in favor of creditors of a party

paying the consideration money of real estate conveyed to an-

other, by the provisions of sections 51 and 52 of the statute

"of uses and trusts
"

(1 R. S. 728), may inure to the benefit of

all such creditors, that the action should have been instituted

not only on the plaintiff's own behalf, but also on behalf of

all other creditors, constitutes no defense. The case alleged

and proved was of actual and not mere constructive fraud. No
such defense of the absence of any other creditors as necessary

parties plaintiffs was presented by answer or demurrer, and

therefore "
it is to be deemed to have been waived "

(Code,

144, 148). Were the case one free from the badge of

fraud disclosed, still in the absence of any proof of the exist-

ence of any other creditor standing in a like situation to ques-

tion this transaction, or of any who had taken any action or

proceeding for a pro rata distribution, the law favors the dili-

gent creditor
;
and where no proof was offered of the existence of

any such other creditors of Benaiah G. Stokes as were entitled

to like relief, nor any claim presented on behalf of any of

them, the court was not called upon even to exercise the pow-
ers conferred by 122 of the Code, for the addition of other

necessary parties, or make any judgment in their behalf. The

simple objection, that in order to bring himself within the

provisions of sections 51 and 52 (1 R. S. 728), the plaintiff

should have amended his complaint so as to have made the ac-

tion one in behalf of all the creditors of Benaiah G. Stokes,

was not tenable, either as a defense to the action or as a valid

objection to the judgment rendered in it (Greene v. JSreck,

32 Barb. 73, rev'g 10 Abb. Pr. 42). The defendant Het-

terick is in no way the defender or representative of the rights
of any such other creditors

;
and if the court, without notice

of any claims by other parties, should erroneously adjudge
the appropriation of this property to plaintiff's debt, is he

would still find a like protection in that decree, as in the pay-
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ment of any other debt to the creditor or his assignee in invi-

tum before notice of the claims of third persons.
The referee on the trial was vested with all the powers of

the court in rendering judgment and insuring its enforcement,

through a subsequent reference to take and state an account and

the appointment of a receiver. A judgment settled in con-

formity to his finding, by which a referee or receiver is nomi-

nated to carry out its provisions, is subject to the supervision
of the court, and, if entered without such supervision and al-

lowance by the court, would not be void, but merely irregular.

It is further claimed that the defendant Hetterick, by ac-

cepting a conveyance of real estate, the consideration money
for which was paid by B. G. Stokes, the debtor, could only
become an involuntary trustee of a resulting trust, to the ex-

tent of the money so advanced by him in the purchase of the

property. The sum of $11,000, shown on the part of plaintiff to

have been paid by Stokes for that purpose on April 3d, 1861,

with simple interest to the date of the report of the referee,

would amount only to about $20,700, while the judgment
rendered charges the property with the entire debt to plaintiff.

The amount thus paid for the property constituted the entire

consideration money, and the referee correctly held that the

defendant Hetterick, like any other trustee of a fraudulent

trust, should receive no benefit therefrom to the prejudice of

the creditors, but should be held to an account for all benefits

she had received from the property.
This was the sole result of the judgment against her, and

it was but in accordance with the facts found against her.

No substantial error was committed by the referee in ad-

mitting testimony, and if in any respect it was subject to crit-

icism as irrelevant, considering the nature of this controversy,
there is no such error pointed out as could have had any
serious effect in perverting the" decision of a judge possessed
of ordinary judgment and judicial discretion. An examina-

tion of the whole case satisfies the conscience of the court

that entire justice has been done, and even for technical errors

the judgment should not be disturbed (Lansing v. Russell, 2

N. Y. 563
;
Forrest v. Forrest, 25 N. Y. 501). No substantial
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injustice appears to have been done, in any respect, in admitting

any improper testimony. Those items of proof to which ex-

ceptions were taken, were all addressed to the establishment

of the bona fides of the transaction, and tendered to affect the

credibility of the defendant Hetterick through conduct incon-

sistent with her statements.

I can discover no just ground for reversing the judgment,,
and am of opinion it should be affirmed, with costs.

DALY, Ch. J., and LARREMORE, J., concurred.

Judgment affirmed.

JOHN N. MORRISON AND OTHERS against CHRISTIAN BRAND.

"Where A., being indebted to B., made an absolute conveyance of land to him in<

payment of such debt, and contemporaneously with the execution of the deed

B. delivered to A. a written instrument by which he agreed to reconvey
the land upon receiving payment of a certain sum within a specified time;

Held, that the transaction did not create a mortgage, but was a conditional

sale, and that B. obtained the fee of the premises subject only to the right of

A. to demand a reconveyance on complying with the terms of the agreement.

Held, further, that the fact that the two instruments were recorded together in

the records of mortgages did not, as between the parties to it, change the

nature of the transaction.

Where plaintiffs had been for fifteen years in possession of land, claiming under an

assignment which was, on its face, void as against creditors, but no creditors had

ever sought to impeach it, and thirty-three years had elapsed since the execution

of the assignment : Held, that there was a presumption that the creditors of the

assignor had all accepted the assignment, and that plaintiffs had a good title

under it, and could compel a purchaser to accept their title.

APPEAL by the defendant from a judgment of this court

entered on the report of a referee.

The action was brought to compel the defendant to complete
a contract entered into by him for the purchase of land.

As an excuse for his failure to complete his contract to-
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purchase, the defendant alleged certain defects in the plaintiffs'

chain of title to the premises.

This chain of title was as follows : On August 13th, 1839,

Thomas Cooke (who was conceded to have had a good title to

the premises), joined with his wife in a full covenant deed of

them to John Thompson, and on the same day Thompson de-

livered to Cooke a written agreement, by which he covenanted

that on the payment to him by Cooke of $1,200 (which was

also the consideration recorded in the deed), and interest, at

any time within six months from date, he would reconvey to

to him the premises. The deed and agreement to reconvey
were recorded together in the books for the recording of

mortgages. There was evidence, that at the time of the deed

to Thompson, Cooke was indebted to him in the sum of $1,200,

and that the conveyance was in payment and settlement of the

debt. There was no evidence of any payment or tender by
Cooke within six months from the date of the deed.

On October 16th, 1839, Thompson and wife conveyed to

Jackson Oakley, for the consideration of $2,800.

On May 28th, 1840, the firm of Oakley & Davies (of

which Jackson Oakley was a member), made an assignment
for the benefit of creditors of certain property, including these

premises. This assignment authorized the assignees to sell on

credit, and gave preferences. The assignees conveyed to

William P. Morrison, from whom the plaintiffs claimed as heirs

at law.

The referee found that the transaction between Cooke and

Thompson was a conditional sale of the premises, and that the

deed to Thompson was an absolute conveyance, and not a

mortgage, and vested in him an absolute estate of inheritance,

subject only to the right of Cooke to demand a reconveyance
on making payment in accordance with the terms of the

agreement. The referee therefore reported, that plaintiffs had a

good title, and ordered defendant to complete his purchase.

benjamin T. JKissam, for appellant.

S. S. Rowland, for respondents.
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LARREMORE, J. The first question to be considered in this

case, is the construction to be given to the conveyance executed

by Thomas Cooke to John Thompson, dated August 13, 1839,

as explained or modified by the contemporaneous agreement
between the same parties.

The referee has found that the transaction referred to con-

stituted a conditional sale, and that the condition not having
been performed, Thompson acquired an absolute estate in the

premises conveyed.
I think this conclusion was fully authorized by the evidence.

There is nothing inconsistent in the fact, that Cooke's entire

indebtedness to Thompson, was canceled by the deed of

August 13, 1839. Cooke's right to repurchase the property
was optional, and created no obligation on his part. Nor does

it appear from the instruments, or the extrinsic facts, that there

was any subsisting indebtedness on the part of Cooke, after

the sale was consummated, or any intention by either party to

create a security for any purpose.
And this was an essential point in the cases of Henry v.

Da/vis (7 Johns. Ch. 40), Peterson v. Clark (15 Johns. 205),

Slee v. Manhattan Co*- (1 Paige, 48-56), Horn v. Keteltas

(46 K Y. 605), Brown v. Dewey (I Sand. Ch. 56).
u The

existence of a debt is the decisive test upon this point
"

(Story's

Equity Juris. 1018 b, and cases there cited).

Thompson testified that his claim against Cooke was settled

by the conveyance of the property, and the referee has accepted
his statement as true. The agreement to repurchase did not

change the deed into a mortgage, but made the transaction a

conditional sale (Saxton v. Hitchcock, 47 Barb. 220).

2d. The mere fact that said instruments were recorded as a

mortgage could not impress that character upon them (Jackson
v. Richards, 6 Cow. 617, 619). The object of the recording
act was to protect subsequent purchasers and incumbrancers

;

but an omission to comply with its provisions in recording a

conveyance would not invalidate such conveyance as between

the parties, nor would an erroneous recording thereof impair

any existing right (Jackson v. Burgott, 10 Johns. 457
;
Same v.

Phillips, 9 Cow. 94
;
Same v. West, 10 Johns. 466).
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No subsequent purchaser or incumbrancer has objected or

been prejudiced by said record
;
and as between Cooke and

Thompson, the conveyance of August 13, 1839, was valid
;
and

by reason of the failure to perform the condition to repurchase,

vested an absolute title in Thompson to the premises in

question.

3d. The assignment by Oakley & Davis for the benefit of

creditors (May 28, 1840), conveyed said title to their assignees.

It provides for the payment of all their creditors, and is not

void by reason of the provision that the surplus, if any, be re-

turned to the assignors ( Wintringham v. Lafoy, 7 Cow. 735
;

Van Rossum v. Walker, 11 Barb. 237; Ely v. Cook, 18 Barb.

612). Nor was the preference made as to the payment of cred-

itors, per se, fraudulent and void (Jacobs v. Itemsen, 36 N. Y.

668.)

The authority given to the assignees to sell upon a reason-

able credit, as they (might) deem best, was a sufficient ground
to invalidate the assignment as against creditors that chose to

assail it for that cause. But no creditor has sought to impeach

it, and thirty-three years having elapsed since its execution, the

presumption of law is in favor of its acceptance by all the

creditors, and the payment of their claims, in whole or in part,

in accordance with the provisions of the trust. It is the duty
of the courts to sustain titles, and when (as in this case) no ad-

verse claim or possession has been shown, but it appears that

plaintiffs have been in the continued possession of the prem-

ises, and paid taxes and assessments thereon since 1857, and

that same have been inclosed during that period, and that a

record title exists which no creditor of Oakley has sought to

impeach, I think the defendant should not be relieved from

his purchase on the grounds stated.

The judgment should be affirmed.

ROBINSON, J., concurred.

Judgment affirmed.
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CHARLES E. QTJINCEY against JOSEPH F. YOUNG, WILLIAM S.

WOODWARD, AND STEPHEN Y. WHITE.

Under the Supreme Court Rule 41 (of 18*72), by which, on the settlement of a case

by him the justice or the referee is required to "find" on such other questions of

facts as maybe required by either party, and be material to the issue, a referee i

not bound to make a finding in regard to every fact of which evidence was offered,

but only such facts as are necessary to support the judgment.*

Where, therefore, the main issue was, whether the defendants were jointly inter-

ested in a certain transaction, and the referee found that they were, Held, that

defendants could not require him to find specifically on all questions of fact of

which they had offered evidence, which facts, if found in their favor, would tend

to show they were not jointly interested.

APPEAL by defendants from an order at special term, deny-

ing a motion to have the cause sent back to the referee before

whom it was tried, and have him find specifically on certain

questions of facts raised by the defendants. The action was

brought by the plaintiff, as the assignee of Heath & Co., against

the defendants, to recover a balance of account due Heath &
Co. for commissions, money advanced, &c., during the course

of a transaction in which the defendants employed Heath &
Co. as their brokers, for the purchase and sale of stocks. The
amount was not denied, but it was alleged that the defendants

were not jointly interested in the transaction, but that Heath

& Co. should look to each for his own share. The case was

referred, and after the referee had made his report, the defend-

ants requested him to find specifically on certain questions of

fact which they claimed tended to show that the transaction

was not for the joint account of the defendants. This he re-

fused to do, and an application was made at special term to

compel him to do so, and such application being denied, an ap-

peal was taken to the general term.

* By the rules adopted at the convention of the judges in 1874, the word "find,

in rule 41, is changed to "pats."
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L. R. Marsh and B. F. Blair, for appellants.

A. F. Smith, for respondent.

LABREMOKE, J. The main issue raised by the pleadings
was whether there was a joint liability on the part of the de-

fendants. The referee has decided against them on this point,

and the facts upon which such liability is founded, are separately

stated in his report. The defendants claim that there should

have been a further finding of facts upon the requests made,
viz. : the several acts of Heath & Co. in dividing the stock and

settling with Woodward & White, and other acts on their part

tending to establish a severance of the account the settlement

with Woodward & White, and the individual liability of

Young.
Rule 41 of the Supreme Court requires that upon the set-

tlement of the case, the justice or referee shall
" find on such

other questions of facts as may be required by either party and

be material to the issue." To his refusal or neglect to do this,

an exception lies which is analogous to that made under the

former practice to the rulings of the court after the evidence

was closed and before the jury retired. It is a separate and

independent privilege, and should be limited, as the rule pro-

vides, to such facts as appear to be material to the issues in-

volved and the decision thereon (Cosier v. Shipman, 35 N. Y.

542
;
The People v. Albany & Susq. R. R. 57 Barb. 211

;
Van

Slyke v. Hyatt, 46 N. Y. 265). I do not understand the case

of Cosier v. Shipman (35 N. Y. 541), as establishing the theory
that an appellant is entitled to have all the facts found, those

which are in opposition to, as well as those which support the

judgment. It is every material fact necessary to the determi-

nation of the issues that is required to be found. In Priest v.

Price (3 Keyes, 222), it does not appear that there were any re-

quests to find.

The facts not found are impliedly negatived, and the ref-

eree should not be required to find them in that form (Sermont
v. Boeder, 49 Barb. 364

;
Nelson v. Ingersoll, 27 How. Pr. 1

;

Manley v. Ins. Co. North America, 1 Lans. 20). I do not
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think the referee should be called upon to make further find-

ings in this case. Having reached the conclusion that the de-

fendants were jointly liable, all the testimony relating to the

individual acts of the parties, so far as it sought to establish in-

dividual liability on their part, was at variance with and prop-

erly excluded from the report. The defendants seek to have

almost every fact of which evidence was offered by them, in-

corporated in the report. Such a course is not in conformity
with the practice, and should not be encouraged. I think the

order appealed from should be affirmed.

DALY, Ch. J., and J. F. DALY, J., concurred.

Order affirmed.

LAWRENCE L. LEVY against JAMES LOCK, IMPLEADED.

The statute for the creation of limited partnerships (1 R. S. 764, as amended by.

L. 1862, c. 476) does not require that the certificate provided for by the act,

should be filed contemporaneously with its execution or with the formation of

the partnership, in order to make the partnership a limited one as to those

parties whose claims against the partnership accrue after the certificate is

actually filed.

"Where the certificate was not filed until 28 days after its execution, Held, that the

partnership was a limited one as to a creditor whose debt accrued subsequent

to the filing.

APPEAL by defendant from a judgment of the general term

of the Marine Court, reversing a judgment of that court, en-

tered on the decision of a judge thereof, after a trial before him

without a jury.

The action was brought to recover the balance due on two

promissory notes made by the firm of "White, Son & "Whitmore,

of which it was claimed the defendant Lock was at the time of

making the notes a general partner.
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Lock defended, claiming that his liability was not that of a

general partner, but of a special partner, under the statute (1

R. S. 764, as amended by L. 1862, ch. 476, p. 880).

The facts on which the plaintiff claimed that Lock had

failed to bring himself within the provisions of the statute are

fully stated in the opinion.

Joseph C. Levi, for appellant.

G. A. Seizas, for respondent.

LARREMORE, J. On the 15th of March, 1871, the firm of

White, Son & Whitinore (of which the defendant claimed to

be a special partner) made two promissory notes to the order of

plaintiff, at five and seven mouths, for $644 19 each. Judg-
ment was rendered in the court below against the defendant as

a general partner of said firm, and from the reversal of said

judgment by the general term of that court this appeal is taken.

The evidence discloses the following facts, to wit : That

James M. White, Charles C. White, Stephen O. Whitrnore and

James Lock (respondent) entered into a copartnership agreement,
dated April 25th, 1870, in which it was stated that the partner-

ship thereby formed should commence May 2d, 1870, and con-

tinue for two years. That said Lock should contribute $5,000
to the capital thereof as a special partner, which he was thereby
declared to be. It was therein further provided and agreed
that the usual statutory proceedings should be instituted imme-

diately after the execution of said agreement to secure Lock his

rights and immunities as Such special or silent partner. On

May 17th, 1870, the said partners duly executed and acknowl-

edged the certificate required for the formation of a limited

partnership, together with the affidavit showing the payment of

the special capital, which said certificate and affidavit were duly
filed and recorded on the 14th of June, 1870, and publication
thereof duly made for the time and in the manner prescribed

by the statute.

It does not appear when said firm commenced to do busi-
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ness, or that any business of any kind was transacted by it prior

to June 14th, 1870.

On this statement of facts the liability of defendant as a

general partner of said firm is to be determined.

All that the law requires in the formation of a limited part-

nership is a substantial compliance with its provisions (Bowen
v. Argall, 24 Wend. 435

;
Madison Co. Bank v. Gould, 5 Hill,

309
; Argall v. Smith, 3 Den. 479). The object of the statute

is to compel those who claim the benefit of its exemptions to

give public notice of the terms of the partnership, that all who
deal with it may know the extent of the credit and liability

which it assumes.

The statute referred to (1 E. S. [Edm. ed.] 71G, 717), as pre-

liminary to the formation of such a partnership, requires that a

certificate thereof, with an accompanying affidavit, be filed and

recorded in the clerk's office of the county, showing the title of

the firm, the names of the partners, the general nature of the

business, the amount of capital contributed in cash by the spe-

cial partner, and the period at which the partnership is to com-

mence and terminate.

The certificate and affidavit filed by the defendant and his

copartners on the 14th of June, 1870, and the publication of

the terms of the said partnership were each and all of them in

conformity with said statute.

That said certificate and affidavit were not filed and recorded

on the day of their execution (May 17th, 1870), but twenty-

eight days thereafter (June 14th, 1870), could not affect the

validity of said partnership as to those who dealt with it after

the date last named. On that day^ the special partnership was

duly formed, and as to the plaintiff (whose claim accrued nine

months thereafter) was as effectually and substantially formed

as though the papers had been filed and recorded on the day of

their execution.

There is no requirement of the statute that such execution

and filing shall be contemporaneous acts. The only disability

imposed by it is, that until such record is made, no special part-

nership is formed.

Nor should the plaintiff be permitted to assail said partner
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ship on the ground that it was declared to have commenced at

a period prior to the filing of said certificate. His debt, as be-

fore stated, was subsequently contracted, and he was in no way-

prejudiced or misled.

This distinction was recognized in the case of The Madison,

Co. Bank v. Gould (5 Hill, 315), where an error occurred in

the notice of the partnership, which stated that it was to com-

mence November 16th, instead of October 16th, and Judge
Bronson says :

" If this contract (the one in suit) had been made

before the time mentioned in said notice for the commencement

of the partnership had arrived, the objection would be fatal."

In that case it was assumed that the partnership was properly

formed, although the judgment was reversed upon other

grounds.
The rulings in Andrews v. Schott (10 Penn. [4 Barr] 47) are

not in point. That case decides that the use of the word " Com-

pany
" in a firm name was in violation of a statute of the State

of Pennsylvania, and that the special partner was liable for

that reason, and also for the fact that third persons entered the

firm as general partners.

The obligation in this case having been incurred after the

special partnership was formed, the defendant cannot be charged
in solido, nor made liable beyond the amount of his capital.

The statute under which said partnership was formed was

intended for the mutual protection of the special partner and

those dealing with him.

It should be construed in the spirit with which it was

framed. To invite capital, it offers the inducement of a limited

liability on the part of the investor. And while its provisions

should be rigorously invoked and applied in behalf of one who
suffers by their violation, a wise discrimination should be exer-

cised in their application to one who seeks to obtain an undue

advantage thereby.
The judgment appealed from should be affirmed.

DALY, Ch. J., and ROBINSON, J., concurred.

Judgment affirmed.

VOL. V. 4
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JAMES P. DENNY against THE NEW YORK CENTRAL AND

HUDSON RIVER RAILROAD COMPANY.

The regulations of the defendants (a railroad company) required that a passenger's

ticket should be indorsed by the conductor if he desired to stop over at a way
station, and resume his journey on another train. Plaintiff, a passenger on a

through train to New York, desiring to stop over at Little Falls, applied to the

conductor of the train on which he was traveling to have his ticket so in-

dorsed, and was told by him that it was not necessary. Plaintiff stopped over

at Little Falls, and resumed his journey on another train of the defendants,

and, without applying to the conductor of that train to have his ticket in-

dorsed, again stopped over at Amsterdam. On attempting to resume his

journey from Amsterdam on another train, the conductor refused to recognize
his ticket, because it was not indorsed in accordance with the company's reg-

ulations, and ejected him for non-payment of his fare : Held, that the privilege

granted him by the conductor of the train on which he first embarked, of stop-

ping over at a way station, without having his ticket indorsed as required by
the company's regulations, was exhausted by his stopping over at Little Falls,

and that, when he again embarked, he became subject to all the company's reg-

ulations, and that he could not again stop over at a way station without hav-

ing his ticket indorsed.

APPEAL by defendants from a judgment entered at trial

term.

The facts are fully stated in the opinion.

ROBINSON, J. By the regulations of this company the con-

ductors of all passenger trains were required to punch a hole

in the passenger's ticket, and if the passenger desired to stop

over at any way station, the ticket must be indorsed by the

conductor in order to entitle him to get upon another train

and resume his journey upon the credit of such punched ticket,

and it was not good if not so indorsed.

Plaintiff being a passenger on defendants' road, on an east-

ward bound train to New York, having a through ticket, on

approaching Little Falls applied to the conductor to be let off

there, and asked him to indorse the ticket. The conductor (as

plaintiff testifies) answered,
" that was not necessary." Plaint-

iff got off there, and in about an hour and a half again took



NEW YOEK FEBEUAKY, 1874. 51

Denny v. The N. Y. Central and Hudson River R. R. Co.

passage on another eastward train, and again without procur-

ing or applying for any indorsement on his ticket by the con-

ductor of that train, got off at Amsterdam. The next day he

again took passage on another like train, and being applied to

by the conductor of that train, presented his unindorsed ticket,

which the conductor for that reason refused to recognize, and

on plaintiff's persistent refusal to pay his fare, in accordance

with the rules of the company, was put off the train at Hoff-

man's Ferry for non-payment of fare, no unnecessary force

being used in plaintiff's expulsion from the cars
;
and yet, with-

out proof of any specific damages, plaintiff has recovered $250.

Upon the foregoing facts I am of opinion the motion for a

nonsuit or dismissal of the complaint ought to have been

granted. The ticket evidencing the contract was for a through

passage on the defendants' road from Buffalo to New York.

It contained no provision allowing him to make any severance,

and to stop over at any one or more way stations, and again
resume his journey from station to station at his pleasure as to

time and place. The contract was entire, and its obligation

was for a continuous or through passage to New York, and not

for stopping over at intermediate stations (McClure v. Phil. Wil.

& Bait. R. R. Co. 34 Md. 532
;

s. c. 5 Alb. Law J. 13
;
6 Am.

E. 345
;
Beebe v. Ayres, 28 Barb. 275

;
State v. Overton, 4 Zab.

(N. J.), 435
;

C. C. & C. R. R. v. Bartram, 11 Ohio, 457).

The indulgence the defendants allowed in this respect, by
their conductors' indorsement of the ticket, was not by force

of their original obligation, but a considerate waiver of its

prescribed terms, in special cases for the convenience and ac-

commodation of the passenger, and, unless obtained in the

manner prescribed by the rules of the company, was of no

binding effect upon them. No usage or custom was shown to

prevail by which on a through ticket the passenger could stop

over at any place he chose, or stay as long as he pleased, or

that any general power was vested in any one conductor to

waive the rules of the company, and grant any such peculiar

privilege controlling the rights and action of the company and

of all other conductors on succeeding trains. The permission

granted the plaintiff by the first conductor, to stop over at
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Little Falls without indorsement, was fully enjoyed, and the

necessity for such indorsement entirely obviated in accordance

with the terms of the information given the plaintiff by that

conductor, but on his there again becoming a passenger en

route for New York, he resumed his original status, with all

its rights and obligations, and subject to the existing rules of

the company, without regard to what had transpired between

him and the first conductor. On again leaving the train at

Amsterdam, without having applied for, or obtained from the

conductor of that train, an indorsement of his ticket, he de-

parted from the contract to submit himself to the company as

a through passenger to New York, and relieved the defendants

from any further obligation for its further fulfillment. This

result can only be obviated by recognizing and adopting the

views as presented on the part of the plaintiff, that the gen-
eral regulations of the company were entirely dispensed with

as to the plaintiff on this trip or passage, by the information

given him by the conductor of the first train on his leaving it

at Little Falls, that the indorsement of the ticket
" was not

necessary
"

to enable' him to resume his journey on his original

ticket. I can perceive no ground, either for giving any such

latitudinarian construction to the statement made by that

conductor, or, if so accepted, for recognizing his right so to

dispense with the provisions of the contract, and pervert it

into one allowing the passenger to stop at each and every sta-

tion on the route, and to remain over as long, and resume his

journey from station to station whenever he pleased, for such

is necessarily the result of the position assumed by the plaintiff.

As to what transpired between the first conductor and

plaintiff, it had no such import or necessary intendment as to

grant him a general waiver or dispensation of the rules of the

company on his resumption of his journey on another train

for New York, but at most insured the continued recognition
of his ticket, entitling him to his through passage when next

resuming his journey. But were this otherwise, and the con-

ductor held to have assumed the character of a general agent
of the company, and to have extended to a passenger only such

information as would naturally be asked or sought in regard to-
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his duty in conforming to the rules of the company, his acts

cannot, upon any evidence offered, be construed to affect its

rights, except upon the train within his control. No proof
was offered of any authority on the part of the conductor of a

train to act beyond its immediate control, and, by indorsement

of the passenger's through ticket, to allow his stopping at an

intermediate station, and resuming his journey upon the terms

of his original ticket on a succeeding train. In no other re-

spect can it be suggested within any recognized rule or prin-

ciple of law, upon the evidence in this case, that he had any

power (even if attempted to be assumed) of controlling or af-

fecting the terms of the original through contract, or the duty of

the conductor on a third train that took up the plaintiff as pas-

senger at Amsterdam, to reject the ticket presented without

indorsement of any previous conductor as a warrant for his

becoming a passenger without payment of his passage money.
In the absence of an act of the company, or any of its authorized

agents, conferring upon the plaintiff the right thus to resume

his journey at Amsterdam, upon an unindorsed ticket, he was

not justified in his claim to be considered a passenger whose pas-

sage had been paid, and on refusal to make any such payment,
was rightfully put off the train at Hoffman's Ferry.

For this reason the judgment should be reversed, the ver-

dict set aside, and a new trial ordered, with costs to abide the

event.

J. F. DALY, J., concurred.

DALY, Ch. J., dissented.

Judgment reversed.
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BARTON WEIGHT against TIMOTHY O'BRIEN.

Plaintiff employed A., an artist, to copy, in crayon, from a small photograph, a

likeness of his child, and on making the contract, made him a payment on ac-

count. After the copy had been partially made, plaintiff made an arrangement
with A., by which he agreed to pay him a certain sum for the work done, and

A. agreed to deliver the picture to B. to be finished. Held, that on the making
of this latter agreement, the property in the picture passed to plaintiff, and

that he could recover the possession of it from a marshal who levied on it under

an execution against A. after the agreement was made, and before the payment
of the money.

It seems, that the ownership of a picture painted to order, is always in the person

giving the order, and that the artist only has a lien on it for the value or price

of his services. Per ROBINSON, J.

APPEAL by defendant from a judgment of the general term

of the Marine Court affirming a judgment of that court entered

after a trial before a judge without a jury.

The action was brought to recover the possession of a

crayon portrait which it was alleged the defendant had unlaw-

fully taken and detained.

The defendant acknowledged the taking, but justified in

that lie was a marshal of the city of New York, and took it

by virtue of an execution issued to him against the property of

Richard Rogers, to whom the portrait belonged.
On the trial the following facts appeared :

The plaintiff, through his agent, made a contract with an

artist named Rogers, to copy in crayon, from a small photo-

graph, a likeness of the plaintiff's deceased child. For this

work, when the copy was made, the plaintiff was to pay a speci-

fied sum, twenty-five dollars of which was paid by the agent to

Rogers, when he was employed. About two months after-

wards, when the copy was nearly completed, Rogers sent a

note to the agent advising him that he was about to sail for

Europe, and asking him to make a further payment. The

agent then had an interview with Rogers, when it appeared
that there was a misunderstanding as to the amount to be paid,.
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the agent being under the impression that it was $75, and

Rogers claiming that it was $100. Rogers informed him that

a Mr. Simms, an artist who was present, would finish the copy

upon the payment to him, by the plaintiff, of $20, and Simms

thereupon agreed to do so. Rogers then required the agent to

pay him $55 more before the picture went into Simms' hands,
to which the agent objected, and the interview terminated,

leaving the question of the amount to be paid to Rogers, in

dispute. Simms took the photograph from which the copy
was to be made, with him

;
but the crayon copy, in the state in

which it was, was left with Rogers.
The next day, at about 10 o'clock in the morning, the agent

met Rogers, pursuant to an appointment, which was followed

by Rogers sending him that day a receipt for $80, upon receiv-

ing which the agent paid the person who brought the receipt

the $55. This payment was made, according to the evidence,

ten minutes before or ten minutes after one o'clock. At fifteen

minutes before one o'clock the picture was taken by the de-

fendant, under an execution against Rogers.
The plaintiff had judgment, which was affirmed by the gen-

eral term of the Marine Court, whereupon this appeal was

taken.

Roscoe H. Charming, for appellant.

Arnoux, Ritch <& Woodford, for respondent.

DALY, Chief Justice. The question presented is whether

the picture, under the circumstances, was, at the time of its

seizure by the defendant, the property of Rogers, and could, as

such, be seized and sold under an execution against him.

This was not a contract for the sale and delivery of goods,

wares and merchandises, in which both delivery and acceptance

are essential to the validity of the contract under the statute

of frauds. It was the employment of an artist to copy in

crayons, a photograph, for which he was to be paid a specified

sum an agreement for the performance of work and labor*

in which almost the sole ingredient was his labor and skill.;
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the materials, which consisted of the canvass upon which the

work was executed and the crayon pencils with which it was

done, being unimportant, and merely ancillary to his contract

for skill, work and labor (The Passaic Manuf. Co. v. Hoffman, 3

Daly, 495). It was an article, moreover (a portrait of the

plaintiff's child), which could be of little value to any one but

the plaintiff himself, and was never intended to be the subject

of sale and purchase ;
it was a kind of property so interwoven

with family ties and affections, that it is, under our laws, ex-

empt from levy and sale under execution. It is, however, un-

necessary to dwell upon the peculiar nature of the article, as

the judgment of the Marine Court can, upon the authority of

adjudged cases, be sustained upon a distinct and independent

ground.
Where a party orders a thing to be made, such as a vessel

or any other article, it does not become his property until is is

delivered into his possession, even though he may have paid
for it in advance, or furnished a large portion of the materials

of which it is constructed
;
but during its production it is, and

after it is finished it continues to be, up to its delivery, the

property of the person who produced it, and may be levied

upon and sold under an execution against him (Muckles v-

Mangles, 1 Taunt. 31 8
;
Merritt v. Johnson, 7 Johns. 473 ;

Johnson v. Hunt, 11 Wend. 139; Andrews v. Durant, 11

N. Y. 35). But, whilst this is the rule, it is equally well set-

tled that it is competent for the parties to agree that the thing

to be produced, from the beginning, or at any stage of its pro-

duction, is to be the property of the person who ordered it?

and that where a mutual assent to that effect is shown by un-

equivocal acts or declarations, the title passes before delivery

(
Wood v. Russell, 5 B. & Aid. 942

;
Rhode v. Thwaits, 6

Id. 388
;
Atkinson v. Bell, 8 Id. 277

;
Jackson v. Anderson, 4

Wend. 474; Whitehouse v. Frost, 12 East, 614; Kimberly v.

Patchin, 19 N. Y. 333; Olyphant v. Baker, 5 Den. 383,

384; Andrews v. Durant, 11 N. Y. 42, 45). "It is," said

Denio, J., in the last of these cases {Andrews v. Durant),
" no

doubt competent for the parties to agree when and upon what

conditions the property in the subject of such a contract, shall
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vest in the prospective owner," and the question in that case,

which was simply one of construction, was whether the parties

intended that the property in an unfinished barge, should, when

the first payment was made, vest in the persons who ordered it

to be built, and should thereafter be at their risk as to casual-

ties.
" Such an agreement," said Judge Denio,

" would be law-

ful if made, and the doubt only is whether the parties have so

contracted;" the final conclusion of the court being that the

contract would not bear that construction.

In the present case, Rogers could not finish the copy, as he

was about to sail for Europe. He wrote to that effect to the

agent, and wished him to make a payment on it. The agent
went to see Rogers, and as he says, made a specific arrange-

ment with him, wfiich he declares was this : that the picture was

to be delivered to Mr. Simms, an artist in the employ of Mr.

Sarony ;
that Simms was to finish it for $20, to be paid by the

plaintiff; that Rogers told Simms, who was present, to take the

picture on the condition that the agent would pay him the $20

when it was completed, and that Simms consented to the

arrangement between Rogers and the agent. All this then

was arranged by the united assent of Rogers, Simms and the

plaintiff 's agent. A point of difference, however, arose between

Rogers and the agent, as to the price which was originally to

be paid for the work
;
Simms claimed $55, and the agent was

not willing to pay him more than $30, under the impression
that the original price was $75. On the next morning, however,
the agent met Rogers, pursuant to an appointment, and the

result of that interview, and the understanding and agreement
to which they then came, was that Rogers sent a receipt for

$80, which embraced the $25 he had at first received, and the

$55 which he claimed, and the agent upon receiving the receipt

paid the $55. Now I think it is clear upon this state of facts,

that it was mutually arranged, that Rogers was to have no

further connection with the picture, and that it remained in his

possession, after this understanding, simply as bailee ( White-

house v. Frost, 12 East, 614), to be delivered to Simms
;
that if

that understanding was not complete, in consequence of the

dispute as to the original price, it became so at the interview
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on the following morning; a conclusion which the court below

were justified in drawing from the fact that Rogers a few

hours afterwards sent the agent a receipt for the full amount

which he claimed, and the agent took the receipt and gave the

person who brought it the $55. In fact, the agent testifies that

he had an appointment with Rogers that day at one o'clock,

and instead of Rogers met the person by whom he had sent the

receipt at that hour. It is from this testimony fairly inferable

that he and Rogers had come to a conclusion in respect to the

price at the interview that morning, which was at 10 o'clock,

nearly three hours before the levy, and that this appointment
at one o'clock was for the payment of the $55, which the agent,

it would seem, paid without the slightest objection when the

person came for it with the receipt. That the $55 was paid a

few minutes after the picture was levied upon can make no

difference. It was the prior agreement or mutual understand-

ing that operated as a transfer of the property, there being

nothing in the evidence to show that that was to depend upon
the payment of the $55. It could not become the property of

Simms, for he had bestowed no labor upon it, nor had it gone
into his possession, and as Rogers had done all that he was to

do to it, it remained in his possession after this understanding
between the three parties only to be delivered to Siinms for the

plaintiff's benefit. Under the "
special arrangement," as the

agent calls it, which was made, there was no question as to

Rogers' right to, or the agent's willingness to pay him the dif-

ference between the original price and what was thereafter to

be paid to Simms. They differed only as to what the price
was

;
and when that difference was settled by the agent's as-

senting to Rogers' view of the matter, as it may fairly be pre-

sumed that he did, upon the following morning, the clear inten-

tion from their mutual acts was that Rogers' connection with,

right to. or claim to it, was at an end, and that Simms was to

finish it for the plaintiff, and that the plaintiff was to pay Simms
for what remained to be done to it. In my opinion, the right

and title to it was thereafter in the plaintiff, for Rogers claimed

no further right to it, except by way of lien for the amount

agreed to be due for his work and labor upon the picture, and
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Simras had no claim to the property, for he never had the pos-

session of it. It was competent for the plaintiff, if he thought

proper to do so, to relieve Rogers from the obligation to finish

the picture, as he was about to sail for Europe, and accept an

arrangement by which it was to be finished by another, the

price which was to be paid for the work being apportioned be-

tween Rogers and Simms, in a way that was satisfactory to all

parties. The effect of it was to discharge Rogers altogether,

and leave the picture in its unfinished state at the plaintiff's

risk, if Simms should not finish it, or if any casualty should

happen to it, such as its destruction by fire, either before or

after it went into Simms' hands to complete it a risk or con-

tingency which was for the plaintiflPs consideration, and with

which no one else had anything to do. It was, in fact, an un-

finished picture thrown upon the plaintiff's hands by the artist

who ought to have completed it, and the plaintiff, even if he

saw fit to have it finished by another artist than Simms, could

have done so, notwithstanding the arrangement made by his

agent ;
Simms' claim, if he had any, being merely for the breach

of an executory contract. In Muckles v. Mangles (supra\.

where the ship which was ordered to be built had been paid

for, was finished, and the person's name who ordered it painted

upon the stern, Heath, J., said, in holding that the property
had not passed, it being still in the possession of the builder,

that " a tradesman often finishes goods which he is making in

pursuance of an order given by one person, and sells them to

another, and that if the first customer has other goods made for

him within the stipulated time, he has no right to complain,
and cannot bring trover against the person who bought the

goods." Chief Justice Abbot, in referring to this observation

afterwards, says, that " Mr. Justice Heath's opinion appears to

have been founded upon the notion that the owner was not tied

down to deliver that specific barge, but would have been at

full liberty to have substituted any other he was building, and

the builder had done no act expressing an unequivocal consent

that the general property should be vested in the purchaser"

( Woods v. Russell, 5 B. & Aid. 942). But as the builder in

Woods v. Russell, before the ship was completed, signed a cer-
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tificate under which the person who ordered the vessel was en-

titled to register her in his own name, Chief Justice Abbot

held that the title passed, and the correctness of the decision

upon that ground, is conceded by Parker, J., and is not ques-

tioned by Denio, J., in Andrews v. Durant (supra}. The acts

of Rogers in this case are, in my judgment, quite as unequivo-
cal as an indication of his intention and assent. The evidence

is that upon the interview when the special arrangement was

made, and they were all present, that he told Simms "
to take

the picture on the payment of twenty dollars, which the agent
would pay him when it was completed," which was an une-

quivocal expression of his consent then and there that the pic-

ture was to go to Simms under the arrangement he had made
with the plaintiffs agent. Moreover, the decision respecting
the barge, in Muckle v. Mangles (supra) rested upon the rec-

ognized habits of tradesmen and the right of the builder to

substitute another barge for the one he had built, and it has

been several times referred to as supporting the view of the

law taken in that case (Atkinson v. Sell, 8 B. & Cres. 277;
Johnson v. Hunt, 11 Wend. 139). It can have little or no appli-

cation to an article like the one ordered here, a copy of the

likeness of the plaintiffs deceased child, which can scarcely be

looked upon as that kind of vendible commodity which a

tradesman having ready, disposes of to a customer who wants

an article of the kind, and afterwards substitutes another of the

like description in fulfillment of the order he has received.

As I have said, the fact that the $55 was not paid until

after the picture was seized is immaterial, if there was before

that an unequivocal assent, on the part of Rogers, that the

property was to pass to the plaintiff; the non-payment of the

amount claimed for what he had done, being material only
where it appears that the party is to have the property if the

money is paid (Rhode v. Thwaits, 6 B. & Cres. 388
; Olyphant

v. Baker, 5 Denio, 379
;
Hammond v. Anderson, 1 Bos. & P.

N. S. 69).

The judgment should be affirmed.

ROBINSON, J. While concurring in the result to which the
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learned Chief Justice has arrived, I am of opinion that the

title of the plaintiff to the picture in question originated in r

and was necessarily established by, the contract made with the

artist Rogers, for his employment, to reproduce in crayon the

portrait of the plaintiff's child. The agreement was in no re-

spect for the purchase from the artist of any such portrait as a

chattel to be produced by him from materials to be furnished

by him. The mere canvass and crayons he used were of in-

significant and inconsiderable value, and were merely supplied

by him as incidental or ancillary to his engagement to furnish

the skill and labor necessary to produce the copy of the pic-

ture bargained for. The employment of the artist's skill con-

stituted the very essence of the contract. The original, and

all copies produced by him therefrom, presumptively belonged
to the plaintiff, and such right could not be disputed by the

artist whom he had employed for the furtherance of his own

views, and for developing his property by enlarging its sphere
of interest or usefulness. The contract in no way contem-

plated that the thing produced should be the subject of sale,

as a commodity or article of merchandise
;
or that any mate-

rials used in its production should be the subject of purchase,
or of its use in any way not subservient to the plaintiff's

views and purposes. Its value consisted mainly
" in pretio

affectionis" of plaintiff for his child, and its ownership and

right of use was manifestly intended throughout to be in the

plaintiff, subject only to the enforcement of any lien for the

work and labor performed, in case he failed in his duty to pay
the artist his just compensation.

The law of intendment enters largely, and is to a great

extent, controlling upon the question of ownership of personal

property, and for the promotion of justice, is subtile in eliciting

the true intention of the parties to the transaction as to fix-

tures, whether chattels are attached to real estate with a view

to its benefit and improvement, or for its temporary enjoyment

(Potter v. Cromwell, 40 N. Y. 287
;
Voorhees v. McGinnis, 48

Ib. 278) ;
as to articles produced or manufactured from mate-

rials furnished to a considerable extent by the employer

(Merritt v. Johnson, 7 Johns. 473
;
Johnson v. Hunt, 11 Wend.

139) ;
and as to whether the contract was one for the sale and
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delivery of the article to be produced, or for work and labor

(Lee v. Griffin, I Ell. Best & S. 272
; Clay v. Yates, 1 Hurl.

& G. 73
;
Passaic Manufac. Co. v. Hoffmann, 3 Daly, 495,

and cases cited).

There is no ambiguity or room for doubt as to the contract

in the present case being one for the employment of the skill

and labor of the artist, or that the insignificant amount of

materials used by him in or upon the copy portrait formed no

basis for a legal claim for goods and merchandise sold or

agreed to be sold, any more than that the paper or blank forms

on which an attorney prepares a deed should be the subject of

such a charge ;
nor but that such materials as were used were

dedicated or appropriated to the production of the picture, and

became a mere accessory to the contract of employment ;
while

under the several contracts for the sale and delivery of a chattel

to be produced by the vendor, and for work and labor in ma-

turing and producing an article for the employer, separate and

distinct remedies are afforded the vendor and employee or

workman. Each of such remedies is entire and indivisible,

and must be exclusively followed as to goods agreed to be

sold and delivered, the remedy being for the price of the thing
sold

;
and that for work and labor being for the wages agreed

to be paid or justly accruing.

The modes of enforcement of such rights and remedies are

different in respect to the goods or chattels involved in the

transaction that of the vendor being to rescind and resume

ownership, and to recover as damages the difference of market

price, or, on notice, to resell the article
;

while that of the

workman or employee exists simply in the enforcement of his

lien.

Ill the former case, no title to the article passes to the

vendee until delivery ;
in the latter, the title is throughout in

the employer, subject only to the lien of the workman or

laborer.

Tinder these views, the title to the copy portrait in question

was, from the beginning, in the plaintiff, and the judgment
should be affirmed.

LOEW, J., concurred in the opinion of DALY, Ch. J.

Judgment affirmed.
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GEORGE G. MAGOWN AND OTHERS against FRANCIS S. SINCLAIR

AND ANOTHER.
i

Defendants being sued as makers of certain bills of exchange, answered that the

bills had been paid by the proceeds of certain shipments of corn. On a mo-

tion to refer on the ground that the trial would involve the examination of the

account of sales of such shipments, it appearing that the gross and net proceeds

of the sales was admitted by both parties, and that the only question in dispute

was, whether the proceeds of the sales had been received by the agents of the

plaintiffs or of the defendants ; Held, that the trial would not involve the exam-

ination of the account of sales, and that a compulsory reference should not be

ordered.

The plaintiffs having moved for a reference, on an affidavit stating that the trial

would involve the examination of the account of sales of large shipments of

corn sold to as many as twelve different persons, the defendants answered in an

affidavit setting out the account, and alleging that it was not disputed by either

party ; Held, that the pleadings not putting in issue the amount of the proceeds
of the sale, and the plaintiffs not having denied the allegations in the defend-

ants' affidavit, they must be regarded as having admitted the correctness of the

account, and that the trial would not involve the examination of the items

of it.

The term " examination of a long account," as used in the Revised Statutes and the

Code, does not mean the examination of it to ascertain the result or effect of it,

but the proof by testimony of the correctness of the items composing it.

The practice of referring causes involving the examination of long accounts traced

to its origin, the circumstances under which it came into use in the 'colony of

New York explained and the extent to which it was then and has subsequently

been allowed, examined.

A compulsory reference should not be ordered where the trial will require the

decision of a difficult question of law, even if it would otherwise be proper.

APPEAL by defendants from an order of this court made at

special term directing a compulsory reference. The action

was brought against the defendants as makers of three several

bills of exchange to recover a balance due.

The answer claimed that the drafts had been paid in full,

and alleged that they had been drawn against certain shipments
of corn by the defendants, the bills of lading for which had been

indorsed over to the plaintiffs as security for the payment of the
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drafts, with power to the plaintiffs to sell the corn and apply the

proceeds to the payment of the drafts
;
that before the drafts

became due, the plaintiffs had received and sold the corn for

more than enough to pay the drafts in full, and that there was

in the hands of the plaintiffs a balance due the defendants, for

which they demanded judgment as a counter-cla'im. For a

reply to the defendants' counter-claim, the plaintiffs denied

that they had sold or received the proceeds of the corn, but al-

leged that this had been done by the defendants.

On the motion for a reference, the plaintiffs' attorney made

an affidavit stating that the trial of the issues would involve the

examination of " the accounts of the sale of several large ship-

ments of corn set up in the answer, which sales were made at

various times between May 28th and July 9th, 1872, and to at

least twelve different persons or firms." Attached to this affi-

davit was a copy of the account, which included a very large

number of items. In opposition to this, the defendants' attor-

ney made an affidavit, stating that there was no dispute between

the parties as to the sale of the corn, the gross amount of pro-

ceeds, or the amount of expense attending the same, and that

the real contest in the case arose from the fact that the corn had.

been sold and the proceeds received by Campbell & Co., grain

brokers, at Liverpool, who had become insolvent before turning
over all the proceeds, and that the question was simply whether

they were acting as the agents of the plaintiffs or of the defend-

ants, and that, owing to the peculiar facts of the case (which
were stated in the affidavit), the question of law involved was a

difficult and delicate one.

W. Gleason, for appellants. >

E. T. Rice, for respondents.

DALY, Chief Justice. This is not a case for a reference.

To authorize a compulsory reference, the account must not

only be a long one, but it must be directly involved. It must
be the immediate object of the suit, or the ground of the de-

fense, and not arise collaterally or incidentally. This was held
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by the Court of Appeals in Kain v. Delano (11 Ab. Pr. N. S.

29). The affidavit of the plaintiffs states that the defense set

up will involve the examination of a long account, including,

among other items, the accounts of the sale of several large

shipments of corn, set up in the answer, which sales were

made at various times, and to at least twelve different persons
or firms. The defendants' affidavit states that the three bills

of exchange, upon which the action is brought, were drawn

against the proceeds of certain cargoes of corn shipped by the

defendants to Liverpool, the defendants delivering to the

plaintiffs the bills of lading for the cargoes as security for the

payment of the bills, upon the delivery of the bills by the de-

fendants to the plaintiffs ;
that the cargoes were sold by the

plaintiffs or their agents in Liverpool, realizing more than

enough to pay the bills of exchange ;
that the plaintiffs deliv-

ered the bills of lading to Campbell & Co., who were grain
brokers in Liverpool, and took from them an agreement that

they would pay over the proceeds of the several cargoes to the

plaintiffs or their correspondents, to an, amount sufficient to

satisfy the bills
;
that Campbell & Co. afterwards became in-

solvent, without having paid over the proceeds to the plaint-

iffs' correspondent in England ;
that the principal question,

therefore, in the case is, whether Campbell & Co. were the

agents of the plaintiffs or the defendants, the determination

of which will settle whether the loss is to be borne by the

plaintiffs or the defendants
;
and that there is no dispute be-

tween the parties as to the sale of the grain in Liverpool, the

gross amount of the proceeds, and the expenses attending the

same, which last statement is not denied by the plaintiffs, and

is, in my judgment, decisive upon the question of reference.

The answer avers that the corn was sold in Liverpool by
the plaintiffs, through their agents or brokers, and states the

exact amount in pounds, shillings, and pence that each of the

three shipments brought. I do not understand that the fact

of the sale of the corn, and the amount which it brought, is

at all put in issue by the plaintiffs' reply. By their reply

they simply 'deny that they sold it and received the proceeds

through their brokers, agents, or otherwise / and aver that it

VOL. V. 5
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was sold and the proceeds received by the defendants through
their agents or brokers at Liverpool / which I understand as

conceding the sale and the amount or proceeds of it. I assume

this not only from the inspection of the pleading, but because

if the plaintiffs did not so understand the effect of their reply
to the counter-claim, but meant, on the contrary, to require
the defendants to prove every item in the account of sales, they
would certainly, after the defendants' attorney's affidavit that

the sale, the gross amount of the proceeds and the expenses,,

were not in dispute, have made an affidavit contradicting his

affidavit in this respect, to show that the items in the account of

sales were disputed, or a sufficiently large number of them, to-

require that there should be a reference. The plaintiffs did

aver in their moving affidavit that the trial of the counter-

claim would involve the examination of a long account, includ-

ing the accounts of the sale of several large shipments of corn,

&c.
;
but when this was circumstantially denied by the affidavit

of the defendants' attorney, it then became incumbent upon
the plaintiffs to show why or how this examination would be-

come necessary, which was the precise point determined in

Kain v. Delano, supra. This account of sales did form a part

of the case, and may be said to have been involved, as one of

the many meanings of that word, is
" connected with

;

" but it

was not directly involved, unless it was at issue and had to be

proved, and this did not clearly appear from the pleadings or

the moving affidavit, which was simply that the examination

of a long account was involved. For all that appears in the

affidavit, the plaintiffs' attorney may have regarded the account

as so involved, because it formed a part of the case which would

necessarily be put in, read, and in that respect examined, though
neither the items composing it, nor the amount of it, was dis-

puted. This is not what is meant in the language of the stat-

ute of 1788, in the Revised Statutes and the Code by the "ex-

amination of a long account
;

" but it is the investigation and

proof by testimony of the account, where the whole of it, or a

large number of the items are disputed. Where an account is

directly involved in the trial, a reference is ordered from the

intrinsic difficulty of carrying on such an examination before a
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jury, where the testimony in respect to charges and credits may
be conflicting, or the inquiry complicated or intricate, making
it exceedingly difficult for each of the jurors to keep in his

mind every item and the testimony relating to it, so as to en-

able the jury collectively to find a verdict which shall be accu-

rate and in accordance with the proof. For this reason, such

an investigation is sent to a referee, who, in addition to having
the witnesses before him, takes their testimony down in writ-

ing, and after the evidence is given, has ample time to go over

it carefully in respect to every disputed item ; to examine and

scrutinize accounts that may have been delivered, and letters,

receipts, bills, and other papers that have passed between the

parties, and in this way to arrive at a conclusion with a degree
of care and deliberation that is impossible upon a jury trial.

This is what is meant in the statute by the investigation or

examination of a long account, and it is to cases of this descrip-

tion that references should be confined, for the intention is not

-and never was to take away the trial by jury and institute a

reference, except where the investigation before a jury is im-

practicable, or at least exceedingly difficult and unsatisfactory,

as it is where there is a long or complicated account. The

practice came into use when New York was a colony under

the Dutch, and was continued after the conquest of the colony

by the English as a more satisfactory mode of procedure for

the investigation of matters of account than upon a trial by a

jury. The Dutch, as was the usage in Amsterdam, referred

the settlement of all such matters of account to three persons
called arbitrators, and like some other Dutch usages or laws,

this was continued for many years after New York became an

English colony, these three persons being sometimes called

arbitrators and sometimes referees (Introduction to E. D.

Smith's Reports, XLIV ;
2 Rec. of Mayor's Court

;
Rec. of

Mayors, vols. 2 to 7). The Charter of Liberties and Privileges

of 1683, however, provided that all trials should be by the ver-

dict of twelve men (Appendix No. II to 2 Rev. Laws of 1813),

which virtually abolished this mode of procedure, and there

was no way then by which a matter involving an account could

be tried at common law, except by an action of account. Baron
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Gilbert, writing at a much later period, says that in an action

of indebitatus assumpsit,
" no evidence can be given of an

account current, because such an examination would be tedious

opon issues, and and therefore upon (in) this case an action of

account is provided, wherein there is judgment quod computet
before a master or auditor, where the whole matters, upon both

sides, are examined, stated, and balanced "
(Gilbert on Evi-

dence, p. 192
;
and see also Trials per Pais, p. 401

; Nasworthy
v. Wyldman, 1 Mod. 42

;
Lincoln v. Parr, 2 Keb. 781

;
Scott v.

Macintosh, 2 Camp. 238). But the action of account was in-

tricate in its course of procedure, dilatory, expensive, and more-

over did not reach all cases of accounts
;
so that a bill in equity

for an accounting was preferable. This action therefore fell

into disuse, and the practice arose in England of bringing in-

debitatus assumpsit in place of it, the parties usually consent-

ing where the account was obviously too complicated to be

tried by a jury, to refer it as in equity, and finally the usage

^became so general that it was at last held, disregarding the old

cases, that indebitatus assumpsit would lie, no matter how
numerous the items in the account, the practical effect of which

compelled parties to consent to refer where the accounts were

long or complicated (Tomldns v. Willsheare, 5 Taunt. 431
;

Arnold v. Webb, Id. note).

In the colony of New York the same result took place at an

earlier period. It was found not only that this action would

not reach all cases of accounts, but also that the course of pro-
cedure in it could not be adapted to a trial by jury, which was

obligatory in the colony, as I have said, by the Charter of Liber-

ties and Privileges, for in this ancient action there were two

judgments : first, that the defendant account, or as it was called,

quod computet, upon which the court assigned two auditors,

who were usually officers of the court, who examined the par-

ties under oath respecting the account, a practice which did not

exist in other common law actions, and there might be a new

pleading before the auditors of matter in discharge of the de-

fendant's liability, which, if the plaintiff denied, an issue was

created, which the auditors certified to the court, by whom a

venire was awarded to try it, and if that issue was found for the
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plaintiff, or if, by the examination before the auditors, any
amount was found to be due by the defendant, there was a

second judgment, that he pay to the plaintiff the sum found by
the auditors to be due (Godfrey v. Saunders, 3 Wils. 73, 88 to

118; 4 Anne, cb. 16, 27; Wyche's Practice, 14; Coke Lit.

90, b.
;

Williams v. Lee, 1 Mod. 42). Such a procedure as

this was wholly inapplicable to the trial of the issues of fact

joined in an action by a jury, and as the remedy in equity was

then but imperfectly understood in the colony, the action of

assumpsit was resorted to as a necessity, and matters of account

appear to have been tried in that form, before a jury, down to

1768, when the investigation of accounts before juries proved
to be so inconvenient and unsatisfactory that a statute was

passed in that year establishing our present mode of trial before

referees.

No better exposition can be given of what was intended by
this enactment than by quoting the preamble of this statute,

which shows the nature of the mischief and the remedy that

was intended to be applied. It is in these words :

"
Whereas,

instead of the ancien-t action of account, suits are of late brought
in assumpsit, whereby the business of unraveling long and in-

tricate actions of accounts, most proper for the deliberation and

examination of auditors, is now cast upon jurors, who at the

bar are more disadvantageously circumstanced for such services,

and this burden upon jurors is greatly increased since the law

made for permitting discounts in support of a plea of payment,
so that, by change of the law and practice above mentioned, the

suits of merchants and others upon long accounts are exposed
to erroneous decisions, and jurors perplexed and rendered more

liable to attaints, and by the vast time necessarily consumed in

such trials other causes are delayed and the general course of

justice is greatly obstructed." The statute then provides that

if, in a suit in the Supreme Court, it shall appear probable that

the trial will require the examination of a long account on one

side or the other, the court may, without the consent of the

parties, at its discretion, refer the cause to referees, who shall

be three persons nominated by the court, <fec. (2 Van Schaick

Laws of New York, pp. 517, 607, 643), which was, in fact, go-
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ing back to the old Dutch practice. This act was continued

by successive enactments until the American Revolution, and

was made applicable to inferior courts, and having expired dur-

ing the Revolution, its provisions were renewed, almost in the

same words, by the act for the amendment of the law passed
in 1T88 (2 Jones, 2

;
Yarick's Laws of New York, p. 2TO, 2),

which was continued in the Revised Laws, and afterwards em-

bodied, with some modification, in the Revised Statutes.

I have given this brief account of the way in which refer-

ences came to be adopted in this State in actions requiring the

examination of long accounts, and what they were intended to

remedy, because it has hitherto been but imperfectly under-

stood, Judge Denio, in Van Marter v. Hotchkiss (1 Keyes,

586), where the point was directly involved, not being able to

say whether references of this kind existed or not before the

adoption of the State Constitution of 1778, and because, of late

years, the courts have rather facilitated this mode of trial, in-

stead of strictly confining it to cases where it is indispensably

necessary for it greatly protracts litigation, is dilatory, expen-

sive, and moreover liable to abuses to which a trial by jury is

not ordinarily subject.

In the present case, the question to be tried upon the plead-

ings, as I understand them, is, whether Campbell & Co., who
have failed to pay over the proceeds of the sales, were the

agents of the plaintiffs or of the defendants. If they were the

agents of the plaintiffs, then their accounts of sales, which, it

was admitted upon the argument of the appeal, was received

by the defendants through the plaintiffs, would be conclusive

upon the plaintiffs ;
and if they were not, but were the agents

of the defendants, then it is wholly immaterial in the case what

amount the whole of the shipments sold for.

But there is a further reason why a reference in this case

should not have been ordered. Neither by the Code, nor by
the law as it existed before it, is a party entitled to a reference,

even though a long account has to be examined, if the investi-

gation will also require the decision of a difficult question of

law. In this case the amount involved is about $20,000, and

enough has been disclosed upon this motion to show that the
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question whether a loss to that large amount is to fall upon the

defendants or upon the plaintiffs is one that may, upon the

facts, be very difficult to determine as a question of law. In

view, therefore, of the nature of the question and the magni-
tude of the amount to the defendants, they should not be com-

pelled, because the plaintiffs are willing or wish it, to go before

a referee for the decision of such a question ; but, on the con-

trary, where they desire it, ought to have, in the decision of it,

the benefit of the knowledge and experience of a judge of the

court and the united opinion of the twelve minds that consti-

tute a jury ( Wheeler v. Falconer, 7 Robt. 45
; Goodyear v.

Brooks, 4 Id. 682
; Dewey v. Field, 18 How. Pr. 439

;
Ives v.

Vandewater, 1 Id. 168
;
Shaw v. Ayres, 4 Cow. 52

;
Lusher

v. Walton, 1 Cai. 150
;
Law v. Hallet, 3 Id. 82

;
Adams v.

Bayles, 2 Johns. E. 3T4
; Salisbury v. Scott, 6 Id. 329

; Code>

291).

There have been conflicting decisions upon the point

whether an order directing a reference was appealable. In.

Turner v. Taylor (2 Daly, 282), we held that it was, because,

if decided erroneously, it took away a substantial right the

right of trial by jury and the question is now set at rest by
the decision of the Court of Appeals, that such an order can be

reviewed upon appeal (Kain v. Delano, 11 Abb. Pr. N. S. 29
;

Walsh v. Darragh, 52 N. Y. R. 590).

The order should therefore be reversed.

LOEW and LAKREMOBE, JJ., concurred.

Order reversed.
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ABRAM J. DITTENHOEFFER against JOHN D. LEWIS.

In an action to recover for services as an attorney and counsel, in which the-

performance of all the services (but not their value) was admitted, except as-

to two separate and distinct items, as to which the statute of limitations was

pleaded : Held, that the trial of the issues did not require the examination of a

long account, so as to allow a compulsory reference to be ordered.

The defendant having in his answer denied the performance of the services, as

well as their value, he was allowed on the appeal from the order of reference

to stipulate to admit their performance on a trial before a jury, and thereupon
the order of reference was reversed.

APPEAL by defendant from 'an order of this court made at

special term, directing (against the defendant's opposition),

a reference to hear and decide the issues, on the ground that

the trial would require the examination of a long account.

The action was brought to recover $5,000 for the services

of the plaintiff as attorney and counsel, and the plaintiff

served a bill of particulars, which extended over a period of

several years, and included about thirty items.

The defendant answered 1, by denying any indebtedness
;

2, by a general averment of payment in full for all services

rendered by plaintiff; 3, by setting up the statute of limita-

tions.

The court at special term held that the case came within

the rule laid down in Schermerhorn v. Wood (4 Daly, 158),

and therefore granted the motion to refer, but intimated that

had the services, value, &c., been admitted, and a receipt or

release in full been relied on, that there could be no ground
for a reference, until the issues as to payment had been dis-

posed of; but that under the pleadings the motion must be

granted.
On the hearing of this appeal, the attorney for the defend-

ant therefore filed a stipulation, that on the trial of the issues

before a jury he would admit that the plaintiff performed the

services detailed in the bill of particulars, and that such service s

were rendered at times therein specified, except as to the items

"from September 24th, 1864, to February 28th, 1865, $500,'"
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and the items " from June, 1864, to March, 1865, $375," and

as to those items he insisted that they were barred by the

statute of limitations.

The item of $500, as set out in the bill of particulars was

for "
attending A. B. on same matter "

(suit of Hammond v.

Lewis),
" numerous other attendances on consultations with

defendant and other persons in relation to this business, pre-

paring various affidavits and papers in relation to this matter,

and finally settling the same extending over a period of

four months, and up to February 28th 1865."

The item of $375, as set out in the bill of particulars was

for
" numerous attendances and consultations about the case

of Anderson and the other case, and about various other

parties, letters, &c., a period from the month of June, 1864,

to May, 1865."

John A. Foster, for appellant.

Runkle <& Englchart, for respondent.

DALY, Chief Justice. The stipulation filed by the defend-

ant admits that all the services mentioned in the bill of particu-

lars were rendered at the times therein stated, except two items

in the bill (of $500 and 375), to which the defense of the stat-

ute of limitations is set up. This disposes of the question of

the plaintiff's right to a reference. The two items excepted
relate each to distinct subject-matters, and do not in themselves

constitute an account. They are not even in the bill separated
into items, and all that the plaintiff will have to show is what

he did under these two heads, and whether what he did in one

case was worth $500 and in the other $375. All the other serv-

ices being admitted, he will merely have to prove their value,

which he may do by proving the value of each item or the

value of the whole collectively. An account is not involved,

because a number of items or distinct facts will have to be

proved (Turner v. Taylor, 2 Daly, 282
; Sharp v. The Mayor

&c. of New York, 18 How. Pr. E. 213
;
Thomas v. Real, 6

Wend. 503
; McCullough v. Brodie, 13 How. Pr. 346), and that
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is all that there is in this case to constitute an account. The
order directing a reference should be reversed.

LARREMORE and LOEW, JJ., concurred.

Order reversed.

RICHARD COUNSEL against THE YULTURE MINING COMPANY OF

ARIZONA.

Defendants having agreed to pay plaintiff for his services "at the rate of sixty dol-

lars per month in gold bullion, valued at sixteen dollars per ounce in gold coin

of the United States :

"
Held, that the plaintiff's wages were payable in money,

and that he could sue for them without making demand.

The derivation and meaning of the term "
bullion," considered and explained.

Where payment is to be made in anything besides money, and it appears, or is

necessarily implied from the terms of the contract and the nature of the articles

to be received in payment, that it was the intention of the parties that the

debtor is to deliver them at his residence, or otherwise when requested by the

creditor, then a special request to deliver them must be made to the debtor

before suit is brought, but in all other cases no demand is necessary before suit

for a debt. Per Chief Justice DALY.

APPEAL by defendants from a judgment of this court

entered on the decision of a judge after a trial before him with-

out a jury.

The complaint alleged that the plaintiff had worked for the

defendants for three years and six months, under a contract with

the defendants to pay him "
at the rate of sixty dollars per month

in gold bullion, valued at $16 per ounce in gold coin of the

United States," and that there was a balance due him of

$1,417 55 in gold coin of the United States, with interest from

July 20fch, 1872. No demand of payment was alleged. On
the trial the defendants admitted the allegations of the com-

plaint to be true, but insisted that they did not constitute a

cause of action. No evidence was offered by the defendants,



NEW YOEK FEBEUAEY, 1874. 75

Counsel v. The Vulture Mining Company of Arizona.

and the court ordered judgment for the amount alleged in the

complaint to be due.

W. S. Logan, for appellants, argued that the contract of

the defendants was to pay the plaintiff in merchandise, and that

a demand was necessary before suit brought, and cited Lobdell

v. Hopkins, 5 Cow. 516
; Chipman on Contracts, 49

;
Parsons

on Contracts, 5th ed. p. 651
;
Smith v. Lea/venworth, 1 Root,

209
;
Bach v. Owen, 5 Term Rep. 409

;
Chandler v. Winship,

6 Mass. 310
;
Benner v. Executors of Howard, Taylor's N. C.

Rep. 186
;
Moore v. Hudson River R. R. Co. 12 Barb. 186

;

2 Kent's Com. 505.

Wehle & Rowan, for respondent.

DALY, Chief Justice. I think that the reason which dis-

penses with the necessity of a demand before action brought,
where the debt is due and is by the contract payable in money,

applies in this case. If the payment is to be made in money,
it is the duty of the defendant, when the debt is due, to seek

the plaintiff, in order to make the payment (Goodwin v. Hol-

Irook, 4 "Wend. 379
;
2 Kent's Com. 506). Where a person

contracts generally to pay a sum of money, he is liable to the

creditor everywhere (per BAYLEY, J., in Sanderson \. Bowes,
24 East, 500), and consequently a tender or offer to pay before

suit brought, with a deposit of the amount due in court, so as

to be relieved from the payment of the costs of the suit, is all

that is available to the defendant in the action (BirTcs v. Trip-

pet, 1 Sand. E. 42, note 2
;
Pether v. SJcelton, 1 Str. 338

;

Whitlock v. Squire, 10 Mod. 81
; Fenton v. Gondry, 13 East,

459).

But if the payment is to be made in specific articles, such

as grain, timber, produce, groceries or the like, then a demand

may be necessary, for the reason given by Coke, that he who is

to perform is not bound to carry the property about, seeking
the other party, but it is for the other to go and get it, or to

appoint where he will receive it, that it may be delivered to

him (Coke Lit. 210 b) ;
and in the same note Coke marks what
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he calls the " ducisitic
" between money, which in his time

meant gold, silver or copper coin, and "
things ponderous, or of

great weight."
The agreement in the present case was to pay the plaintiff

at the rate of sixty dollars per month, in gold bullion, valued

at $16 per ounce in gold coin of the United States, and board

and lodge him
;
and the averment is, that under this agree-

ment the plaintiff worked for the defendants for the period of

three years and six months, when there was a balance due him

of $1,417 45 in gold coin of the United States, with interest on

the same from the 20th of July, 1870.

In my judgment, this was an agreement for the payment
of money within the meaning of the rule which requires a de-

mand where payment is to be made in specific articles, but

dispenses with it when the payment is to be made in money.
Contracts for the payment of a debt or obligation in specific

articles are of exceptionable occurrence
;
the cases relating to

them are not very numerous
; they are chiefly in this country,

and were most of them determined at a period when such

contracts were more common than they are now.

They are cases in which the specific articles were, either by
the express terms of the contract deliverable upon demand, or

or where a demand was necessarily implied, the contract being
silent both as to the time when, or as to the place where, the

articles were to be delivered
;

or where, from the nature

of the specific article or articles and the terms of the contract,

it was manifest that the article was to be delivered at the

obligor's residence or place of business, as where the agree-

ment is to pay infarm produce, which should be demanded of

the debtor at his farm before he can be said to be in default, or

where, from the bulky or peculiar nature of the article, it is

the duty of the obligor to inquire, and of the creditor to inform

him, where it is to be delivered (Smith v. Leavenworth, 1 Root,

209
;
Benner v. Howard, Taylor's JST. C. R. 180

;
Rollins v.

Luce, 4 Mass. 474
;
Greenwood v. Curtis, 6 Mass. 364

;
Thomas

v. Roosa, 7 Johns. 461
; Slingerland v. Morse, 8 Id. 472

;
Lob-

dell v. Hopkins, 5 Cow. 516
; Ewing v. French, 1 Blackf. 170

;

Bach v. Owen, 5 T. R. 409; Russell v. Ormsbee, 10 Yernu
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274 ;
Downer v. Frizzle, Id. 541

;
Sheldon v. Skinner, 4

"Wend. 528
;
Goodman v. HolbrooJc, Id. 377

;
Lamb v. Lathrop,

13 Id. 97 ;
White v. Perley, 3 Shep. 470

;
Bean v. Simpson, 4

Id. 49; Howard T. Miner, 7 Id. 325; Chipman on Contracts

for the Payment of Specific Articles, 26, 27, 49
;

2 Kent's

Com. 505
;
2 Parsons on Contracts, 659, note, 5th ed.)

It is somewhat difficult to say what these cases collectively

determine
;
but I think substantially that it amounts to this,

that where it appears, or is necessarily implied from the terms

of the contract and the nature of the articles that are to be re-

ceived in payment, that it was the intention of the parties that

the debtor is to deliver them at his residence, or otherwise,

when requested by the creditor
;

that a special request to de-

liver them must be made to the debtor before he can be sued

for the non-performance of the contract.

It is argued that such is the case here, the agreement being
to pay in bullion, which it is urged is a specific article, bullion

being merchandise. . But in the same sense coin may be re-

garded as merchandise
;
for it is not its coinage which makes

it the standard by which other commodities are measured, but

its intrinsic value in the markets of the world as a precious
metal. The precious metals are adopted as the general medium
of exchange, because they have in themselves an intrinsic

value, being used for many purposes, are produced in nearly

equal quantities, at nearly equal cost, are portable and com-

paratively indestructible, and they have this value coined or

uncoined
;

for the stamp which the government impresses

upon the coin is simply a guaranty of its weight and fineness.

Bullion, when the word is used in a financial sense, for it has

other meanings (Nares' Glossary, ed. of 1872; "Wedgwood's

Eng. Etymology), imports uncoined gold and silver, either

smelted, refined, or in the condition in which it is used for

coining, and has, from the earliest period, been associated with

or employed as a term denoting money. It is derived from the

French word fallon, which Savary, in his Dictionnaire Uni-

versal de Commerce, defines as a term for money,
" Terme de

Monnoye ;

" and one of the earliest English authorities upon
those words that are derived from the French, Cotgrave, in
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his French and English Dictionary of 1632, defines bullion,
"
money, Monnoye de billon" Bayley, more than a century

afterwards, defines it in his English Dictionary of 1763,
"
money having no stamp upon it j and our own contemporary

authority, Webster, says,
" the word is often used to denote

gold and silver coined and uncoined, when reckoned by weight
and in mass, including especially foreign or uncurrent coin "

(Webster's Diet. Unabridged of 1864) ;
and Locke, in his paper

on Raising the Value of Money, so employs the word in this

passage,
"
Foreign coin hath no value here for its stamp, and

our coin is bullion in foreign countries."

In France,
" billon

"
is used not only for coin, and [for the

material before it is coined, but also for the mint or place

where the precious metals are sent to be coined (Bescherelle

Dictionnaire Universel de la Langue Francais) ;
and bullion was

formerly used in this sense in England (Wedgwood's Diction-

ary of English Etymology, p. 112; 27 Edw. Ill, st. 2, c. 14; 4=

Hen. IY, c. 10). That ''the words "billon" and "bullion"

should be associated with the idea of coin and used as terms to

express it, very naturally follows from their etymology, both

being derived from the Latin " bulla" the name of the leaden

seal which is affixed to the Pope's ordinances or decrees, im-

parting to them the term by which they are known of Papal
Bulls. Bulla in the Latin meant any small object rounded by

art, such as a boss or stud in a girdle, and was originally the

small thin circular plate of gold or other metal, with some in-

signia or device engraved or stamped upon it, which was worn

suspended from the neck by the children of Roman patricians

as their distinguishing mark, and afterwards by all Roman
children who were of free birth. From this origin it came in

time to be used in the Latin for the seal hanging by a band to-

a legal instrument, or to the executive decrees of sovereigns or

other public functionaries, as well as the term for the matrix

or die with which a seal was impressed or a coin was, stamped

(Wedgwood's Diet. Eng. Ety. p. 112
;
Milman's Hist, of Latin

Christianity, Book XII, c. XI
;
Smith's Greek and Roman

Antiquities, bulla ; Phillip's New World of Words, bull; An-

drew's Lat. Lex. bulla, 2
;
Johnson's Dictionary, quarto, II ed.
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lull
; Bailey's Diet, lull, golden bull, 2d & 20th eds.

;
Brandes'

Diet. vol. 1, p. 331).

It is stated in the defendants' points that the defendants

are engaged in mining gold in Arizona, 3,000 miles from this

city and 1,100 miles from San Francisco
;
that money there is

scarce, but uncoined gold is plenty ;
that to enable the defend-

ants to pay their workmen in money, or coin, they would have

to send it over this long distance to have it coined and trans-

port it back at great cost and delay, and therefore they pay in

bullion
;

it being obviously the intention of the parties in this

agreement that the bullion should be paid at the mines, and

that the obligation was "upon the plaintiff to go to the mines

and demand it. I draw from this statement, however, a differ-

ent conclusion, which is, that having the material whereof

money is made in great abundance, there was no occasion

there for coin or bank bills, it being more convenient to use

bullion as a circulating medium, and that to do so, its value

was fixed in the words of this agreement,
"
at $16 per ounce

in gold coin of the United States" which was in effect treating
it as money. In other words, that the plaintiff's wages were

sixty dollars a month, payable in bullion, it being there the

circulating medium, which was in reality making them payable
in money.

The judgment should be affirmed.

LAEKEMOEE and J. F. DALY, JJ., concurred.

Judgment affirmed.

WILLIAM J. HARDENBURGII against WILLIAM COCKROFT.

Defendant's witness having testified that while standing at the point A., he had

overheard a conversation carried on at the point B., the plaintiff, in order to

impeach him, was allowed to ask a witness who had examined the ground, but

who was not present at the time the conversation was alleged to have taken

place, whether, in his judgment, a conversation carried on at point A. could

be heard at point B., but was not allowed to ask the witness in regard to
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experiments he had made to determine this tact : Held, that there was error, in

receiving as material evidence the opinion of a witness who saw and heard

nothing of the occurrence, i. e., the alleged conversation, concerning which his

. testimony was offered
;
and 2d, in receiving as material evidence an opinion

from a witness who was not permitted to state any facts within his knowledge
on which his opinion was based.

APPEAL by defendant from a judgment of this court en-

tered on the report of a referee.

The action was brought to recover a balance alleged to be

due for work done and materials furnished by the plaintiff for

the defendant in building a green house and grapery, and doing
other work on defendant's premises.

One of the questions in issue was as to the terms of the con-

tract under which the work was done. The defendant testified

to a conversation had by him with the plaintiff, in which the

terms of the contract had been agreed upon, and then called

one Kemp, his gardener, who testified to having overheard the

conversation.

The plaintiff then endeavored to impeach Kemp's testimony,

by showing that he could not have overheard the conversation

while standing at the place at which he testified he was when

he heard it
;
and for this purpose called several witnesses,

who were acquainted with the localities, and asked this ques-

tion: "In your judgment, could a conversation carried on at

the vegetable vaults or root house be heard by a person stand-

ing in the locality formerly occupied by the tool house ?
"

Against the objection of the defendant the question was

allowed, and the witnesses testified that, in their opinion, snch

a conversation could not be overheard. Before asking this

question, however, the plaintiff's counsel put to each witness

several questions as to experiments made by him, in order

to determine the possibility of overhearing a conversation under

such circumstances ; but, upon the objection of defendant's

counsel, the referee refused to allow these questions to be an-

swered.

A. J. Vanderpoel, for appellant.

John E. Burrill, for respondent.
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J. F. DALY, J. There are three classes of cases in which

the opinions of witnesses may be given in evidence : First, on

questions of skill, science, or trade, where the witnesses are

experts ; second, on questions of identity, as of persons, hand-

writing, and the like
;
and third, on questions concerning the

condition and situation of persons, things, or places, where,
from the nature of the subject to be investigated, it cannot be

described in language so as to enable persons not eye-witnesses

to form an accurate judgment in regard to it (De Witt v. Barly,
17 K Y. 342

; People v. Eastwood, 14 N. Y. 566
; Trelawney

v. Coleman, 2 Stark. 191
;
Jameson v. Drinkald, 12 Moore,

148
;

Gibson v. Gibson, 9 Yerg. 329
;
McKee v. Nelson, 4

Cow. 355).

The questions put to the witnesses Smith and Daniels, as

to whether, in their judgment, a conversation carried on in an

ordinary tone of voice between two persons, at the vaults on

defendant's premises, could be heard by a person standing at

the locality formerly occupied by the tool house not involv-

ing any question, 1st, of science, skill, or trade
; nor, 2d, of

identity must, if properly allowed by the referee, fall within

the third class of cases above mentioned, where opinions may
be given in evidence. This class is certainly large and difficult

of definition and limitation
; but, it seems to me, if extended

to the utmost reasonable bounds, cannot cover the questions
above referred to. The opinion of the witnesses Smith and

Daniels were offered by the plaintiff to show that a conversa-

tion alleged to be heard by Kemp, a witness for defendant,

could not have been heard by him, if such conversation took

place between plaintiff and defendant at the spot he testified it

did, and he stood at the time in the place he said he was.

Neither Smith nor Daniels were present at the time and place
of the alleged conversation. They went to the place after-

wards and examined it, and Daniels measured the distance

from the vaults to the former locality of the tool house. The
referee refused to allow the witnesses to state what experiments

they made then and there to test whether a conversation could

be heard at one spot, if carried on at the other
;
but allowed

them to give their opinion as to whether such a conversation, if

VOL. V.-6
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carried on in an ordinary tone of voice, at the vaults, could be

heard at the locality of the tool house. In other words, the

witnesses were allowed to give their opinions, but the facts on

which the opinions were founded were excluded. Now, the

rule is, that if the opinions of witnesses are founded on illegal

evidence, they ought not to be listened to
;

if founded on legal

evidence, that evidence ought to be laid before the tribunal,

which the law presumes to be at least as capable as the wit-

nesses of drawing from the facts any inferences that justice

may require (Best on Ev. 511, 5th edition). It would seem,

therefore, that there was some inconsistency in excluding a&

improper the facts on which the witnesses Smith and Daniels

based their judgment, and yet allowing them to give such

judgment in evidence. But it may be said that this was such

a case as is contemplated by the opinion in People v. Eastwood

(supra), where the fact is better ascertained by the opinion of

the witness than by his description of what occurred. Let us,

therefore, examine the cases cited as within that rule. In The

People v. Eastwood, a witness was allowed to state whether, in

his opinion, the prisoner was intoxicated at a certain time. The

court say :

" It was merely a statement of what the witness

saw
;
that whether a person be drunk or sober is better ascer-

tained by the opinion of persons who saw him, than by a de-

scription of his conduct
;
and that objection would be good, if

the opinion were given as to facts not within his own observa-

tion." In the present case, the witnesses Smith and Daniels

were not present at the alleged conversation between plaintiff

and defendant, did not hear the tone in which it was carried

on, did not see the postures of the parties, did not pretend to

know the direction of the wind, nor the state of the atmos-

phere ;
in fact, neither saw nor heard anything of that act

which they could describe to the court, and on which they
could give an opinion. In De Witt v. Early (supra), the wit-

ness was allowed to give his opinion as to the mental imbecility

of a person. The court say that the appearances which indi-

cate imbecility or intoxication cannot be so perfectly described

in words as to enable persons not eye-witnesses to judge with

accuracy on the subject. The witness in that case saw the con-
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duct of the person whose imbecility was in question, and, al-

though a person not an expert could not testify as to the de-

rangement of mental powers otherwise vigorous, his opinion

may be given in cases of idiocy or imbecility arising from

natural decay. In McKee v. Nelson (supra), which was an

action for breach of promise, a witness who had observed

plaintiff's conduct and deportment towards defendant, was al-

lowed to testify whether, in her opinion, plaintiff was sincerely

attached to defendant. In Trelawney v. Coleman (supra),
which was an action for crim. con., a witness who had observed

the parties was allowed to give her opinion as to the degree of

affection entertained by the wife for the husband.

And so in cases where the question arises as to the state of

an unproducible portion of real evidence, as the appearance of

a building, or of a public document which the law will not

allow to be brought from its repository, the opinions of wit-

nesses may be given (Best on Ev. 517, 5th ed.)

In all these cases it will be seen that the witness giving an

opinion has seen the very thing, person, or occurrence concern-

ing which the opinion was admitted. In every case the facts

on which the opinion was founded were given in evidence, and

the opinion was then received ex necessitate as the only means

of arriving at a just conclusion. The law does not favor the

admission of evidence of opinions but from necessity alone, and

the witness must state the facts on which he bases it. The
court is entitled to both the facts and the opinion the facts in

order to judge of the value of the opinion, and the opinion in

order to have under oath the judgment of the eye-witness on

the occurrences within his knowledge. In this case the error

of the referee consisted in, 1st, receiving as material the opinion
of witnesses who saw and heard nothing of the occurrence

i. e., the alleged conversation between plaintiff and defendant,

concerning which their testimony was offered
; 2d, receiving as

material evidence an opinion from witnesses who were not per-

mitted to state any facts within their knowledge on which their

opinion was based. He excluded from his consideration the

facts, and yet received in evidence the opinion ;
and yet the

value of that opinion could only be determined from the facts.
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It was immaterial that the defendant objected to proof of the

experiments made by the witnesses, because the case is not an-

alogous to that where the opinion of experts is received after

the foundation for the opinion i. e., the experience and knowl-

edge of the experts is objected to and excluded. The witnesses

were not experts, and it was not a question of skill or science.

It is a mere naked question whether witnesses not shown to be

cognizant of any facts in dispute should be allowed to give an

opinion affecting the credibility of testimony previously intro-

duced to prove those facts. In the case of Renwick v. The N.

Y. Central It. R. Co. (1 Transcript Appeals, 4-7), where a wit-

ness, who was a passenger on a train, was called to show that

there was an omission of the requisite signal, and who testified

that he did not hear any whistle or bell, was asked,
" Could

you have heard the sound of the whistle or bell if one had been

rung ?
" the court say that the question should be construed as

merely asking whether the witness was so situated that he could

have heard, and in that view admissible. The question called

for an opinion of the witness, but he was present at the time of

the occurrence which was the subject of the action, and he tes-

tified to his own hearing, and did not offer an opinion as to any
other person's sense.

In this case the opinion was received as materially affecting

an occurrence which the witnesses neither saw nor heard, and

is not within any rule which permits opinions to be given in

evidence.

The objection and exception having been duly taken by de-

fendant, the judgment must be reversed and a new trial ordered,

costs to abide the event.

DALY, Ch. J., and LOEW, J., concurred.

Judgment reversed.
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CHARLES DEVLIN against SAMDEL N. PIKE AND OTHERS.

In an action for the conversion of certain barrels of whiskey, the plaintiff was

allowed to recover as damages the highest market price of the same quality of

whiskey between the time of the conversion and the time of the trial :

Held, error, and that as the price had fallen between the time of the conversion

and the time of the commencement of the action, the plaintiff should not have

been allowed to recover more than the value of the whiskey at the time of the

conversion, and interest to the time of trial.

The measure of damages in actions for the breach of an agreement to return or

replace property, or to deliver it, where the price has been paid, or for the con-

version of it in cases where there is no ground for exemplary damages, con-

sidered and stated. Per Chief Justice DALY.

It seems that where the plaintiff, with the intention of defrauding the United States

Government of the revenue duty, purchased whiskey and caused the indicia of

title to be made out in the name of a fictitious person, and delivered them to

his agent, to be used in carrying out the scheme of defrauding the Government,

and the agent fraudulently induced another person to pretend that he was the

person named as the purchaser of the whiskey, and this person having re-

ceived from the agent the indicia of title, then sold the whiskey to defendants,

who purchased it in good faith and for value : Held, that plaintiff was estopped

from claiming that he was the owner of the whiskey. Per Chief Justice DALY.

APPEAL from a judgment of this court entered on the de-

cision of a judge thereof after a trial before him without a jury.

The action was brought to recover the value of five hundred

and fifty barrels of whiskey, which the plaintiff alleged he had

purchased from the defendants King & Story, and which the

defendants Pike & Co. also claimed by purchase from the de-

fendants King & Story while it was stored in the warehouse of

the defendant Mullany. The facts are fully stated in the

opinion of Chief Justice DALY.

DALY, Chief Justice. Independent of any other question in

this case, a new trial must be granted for error in respect to the

measure of damages. The judge found as a conclusion of law

that the defendants were liable for the highest price, or market

value, which whiskey of the same description attained from the
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time of the conversion. In adopting tins rule as the measure

of damages, the judge simply followed, as he was bound to do,

the decision of the Court of Appeals in Markham v. Jaudon,
41 N. Y . R. 236, in which it was held that the rule of damages
in an action for the conversion of railroad stock was the high-

est market value of the stock between the conversion of it and

the trial. But this decision has, after a careful examination

and review of the authorities, been deliberately overruled by
the Court of Appeals in the recent case of Baker v. Drake, all

the judges concurring (53 ~N. Y. 211).

The whiskey in the present case was purchased by the

plaintiff at 40 cents a gallon. It was bought by the defend-

ants S. N. Pike & Co., eleven days after the plaintiff purchased

it, at 32 cents, which that firm considered then to be about one

cent below the market price ;
but it appearing that the market

price of whiskey of that description had been as high as

77 cents a gallon between the time of conversion and the trial,

the judge adopted 77 cents a gallon as the measure of the plaint-

iff's loss.

The suit was commenced on the 19th of September, 1867,

about ten days after the conversion
;
so that the injury which

the plaintiff sustained could then have been repaired by the

purchase of an equal quantity of the same kind of whiskey for

about half the amount he has recovered in this action. It could

have been bought, down to the time of the commencement of the

suit, at as low a price, at least, as the plaintiff paid on the 23d

of August, which was 40 cents a gallon, the whole amount

paid by him upon the purchase being $13,139 ; whereas, for

the conversion of it about two weeks afterwards he received

$25,293 27, or, as I have said, nearly double the amount he

could have bought a like quantity for when he commenced this

suit. The case, therefore, furnishes the same illustration that

was used by KAPALLO, J., in Baker v. Drake (supra), to show

the unreasonableness and injustice of the rule.

It was a serious question in the case of Baker v. Drake,
whether the action was for the conversion of the stock, or

for a breach of a special contract
;
but for the purpose of re-

viewing the correctness of the rule laid down at the trial, as
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the measure of damages, they treated the case as if the action

were one brought for the conversion of personal property, re-

marking that the rule of damages should not depend upon the

form of the action
; that, in civil actions, the law awards to

the party injured a just indemnity for the wrong which has

been done him, and no more
;
whether the action be in con-

tract or in tort, except in those special cases in which punitory

damages are allowable. It was, therefore, a direct determina-

tion by the Court of Appeals, that in actions for a conversion,

the highest price which the article has reached in the market,

between the conversion and the trial, is not in all cases the

just measure of damages. In this case, as in that, the same

kind of property had, after the commencement of the action

and before the trial, undergone alternate elevation and de-

pression, so that the reasoning of the court and the determina-

tion they made is, I think, entirely applicable in the present

case.

In the case before the Court of Appeals (Baker v. Drake),
the defendants had purchased shares of stock for the plaint-

iff, upon the deposit with them by him of what is known
as a margin. They afterwards sold the stock contrary to the

terms or understanding upon which they had agreed to carry

it, and the plaintiff recovered, as the measure of his damages,
the highest price which the stock had reached during a course

of successive elevations and depressions, between the time of

the sale of it by the defendants and the time of the trial, which

made a difference to the amount of $18,000, for which the

plaintiff had judgment.
In reversing the judgment and ordering a new trial, the

court held : 1. That this was a conjectural loss, founded upon
the supposition that the plaintiff would not only have supplied

the necessary margin, and caused the stock to be carried

through all its fluctuations, until it reached its highest value ;

but that he would, as " one endowed with the supernatural

power of prescience," seize that precise and fortunate moment

to sell
;
thus avoiding the subsequent decline, and realizing

the highest profit. 2. That in respect to such a transaction,

which was as likely to result in loss as in profit, an inflexible
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rule that the highest amount of profit which, up to the time

of the trial, might possibly have been obtained under the

most favorable circumstances, was to be awarded to the plaint-

iff, without regard to the probabilities of his realizing such

profits or not, was a wide departure from the elementary prin-

ciples upon which damages are allowed
;
which is an amount

sufficient to indemnify the party injured for the loss that is the

natural, reasonable and proximate result of the wrongful act,

and which a proper degree of prudence on the part of the

plaintiff could not avert. 3. That if he were deprived of the

chances of a rise in the price, it was accompanied with the cor-

responding chances of a decline, and of his not availing him-

self of the rise at the precise moment. 4. That when in-

formed of the sale of the stock by the defendants, the plaintiff

could have notified them to replacs it, and if they failed or

refused to do so, that his remedy was to do it himself, charging
them with the loss, if any ;

and that the advance in the market

price of the stock from the time of the sale, up to a reasonable

time within which to replace if, would afford the plaintiff com-

plete indemnity.
Much of what is here said is applicable to the present case.

From the time of the conversion to ihe time of the trial,

whiskey of the same description fluctuated from 17 to 77 cents

a gallon ;
and awarding the plaintiff the highest price, as the

measure of his damages, was assuming what was assumed by
the court below, in Baker v. Drake, that, but for the con-

version, the plaintiff would have realized the highest price that

the article attained. Whiskey of this description declined

steadily for a considerable period from the time of the pur-

chase, by the plaintiff, of the five hundred barrels in contro-

versy, BO that there was in this, as in the case in the Court of

Appeals, the feature that the purchase might have resulted in

loss to the plaintiff, instead of profit ;
that the probability of

the one was as great as that of the other, the assumption that he

would have realized the highest value being purely conjectural.

For a staple commodity, its fluctuation, during this period, would

seem to have been relatively as great as that of the shares of

stock in Baker v. Drake, and was no doubt largely influ-
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enced by the taking off of the government tax of $2 a gallon

upon this kind of whiskey an event which occurred eleven

months after the plaintiff's purchase. Whether, therefore, the

plaintiff, had he been left in the possession of the property, would

have gained or lost by his purchase, was a matter of the loosest

conjecture, and the possibility that he would have gained was

too uncertain to constitute a basis for the computation of dam-

ages. It was a bare contingency, and very naturally suggests
the question put by Lord Abinger, in Lee v. Miner, 2 M. &
W. 839 how can a verdict be found for contingent damages
which might never have occurred ?

In Baker v. Drake, the plaintiff never had had posses-

sion of the stock, and had paid but a small sum as a margin
towards the purchase of it, the stock being held by the de-

fendants at the plaintiff's, risk, subject to the chances of its

increasing or diminishing in value. It was, in fact, a stock

jobbing speculation, and in that respect differs from the pres-

ent case, in which the plaintiff has been deprived of property
that he bought and paid for. I do not see, however, that that

makes any difference in the application of the reasoning of the

Court of Appeals.
The present case, in respect to the true measure of damages,

more nearly resembles a class of cases, some of which are com-

mented upon by RAPELLO, J., in Baker v. Drake, where the

plaintiff has parted with stock under an agreement to return,

or to replace it by other stock, within a specified time
;
or

where the defendant refuses to deliver goods under a contract

of sale, where the price has been paid ;
in which class of cases

it has been held that the proper measure of damages at the

plaintiff's option, is the value of the property at the breach of

agreement, or its value at the time of the trial (Shephard v.

Johnson, 2 East, 211
;
MeArthur v. Ld. Seaworth, 2 Taunt.

257
;
Downs v. Bad, 1 Starkie's K P. C. 313

; Mamson v.

Ilamson, 1 C. & P. 412; Owen v. Routh, 14 Com. Bench,
327

;
Forrest v. Elwes, 4 Yes. 492

;
Elliot v. Hughes, F. & Y.

387
;
Harrow v. Arnold, 8 Q. B. 279). Before adverting to

the rule laid down in the cases above enumerated, it may be

well to remark that they afford no countenance for the propo-
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sition that the plaintiff could recover the highest price which

the article reached at any intermediate day between the accru-

ing of the cause of action and the trial,
"
because," says Mr.

Mayne,
" such a measure involves the assumption that he would

have sold out upon that day, which is purely speculative profit
"

{Mayne on Damages, p. 83). On the contrary, in one of them

(MeArthur v. Lord Seaforth, 2 Taunt. 257) the plaintiff in-

sisted that he was entitled to the highest price which the prop-

erty, certain stock, had reached at any intermediate day be-

tween the day stipulated for replacing it and the day of trial
;

but the court refused so to increase the damages ; adverting to

the distinction between an advantage that he would and one

that he might have derived
;
that is, between what was reliable,

or certain, and that which was purely speculative and conjec-

tural. And in a subsequent English case (Startup v. Cortuzze,

2 Cr. Mees. & Rose. 165), where a portion of the purchase

money had been paid, it was held that the plaintiff was not en-

titled to speculative damages to cover profits which he might
have made, had the property been delivered.

There are two cases, however, in this State, where the pur-
chase money, or a part of it, had been paid, in which the rule

was carried to this unreasonable length ( West v. Wentworth, 3

Cow. 83, and Clark v. Pinney, 7 Id. 681). These cases are

reviewed by RAPELLO, J., in Baker v. Drake, <#<?., who, without

distinctly overruling them, states that they are questioned by

high authority. Judge DTJER, in Suydam v. Jenkins (3 Sandf .

614), after a very careful examination, holds that they were

incorrectly decided
; and, to the same effect, are the de-

cisions in Connecticut, Massachusetts, Maine, Pennsylvania,

Kentucky, Louisiana and the Supreme Court of the United

States (see the cases collected in Suydam v. Jenkins, supra,

642, 643).

The reason given where the purchase money has been paid

is, that the plaintiff cannot, with the money, go into the mar-

ket and buy other gopds of the like kind, and that, therefore,

all fluctuation in price should be at the risk of the vendor who
refuses to deliver (per RAPELLO, J., in Baker v. Drake.)
This is undoubtedly so if the plaintiff can prove that he would
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have realized a higher price if the goods had been delivered
;

but it does not follow that he must or would have realized the

very highest price which the goods reached at any one time

between that period and the day of the trial, and unless that

can be assumed, the rule has nothing to support it, but what

is conjectural and speculative.
" The wrong-doer," in the lan-

guage of Judge DUER, in Suydam v. Jenkins, supra,
" must

not be permitted to derive any benefit or advantage from his

wrongful act ;" and, consequently, if it appear that he after-

wards sold the goods at a higher price than their value at the

time of the breach of the agreement, or that he is still in pos-

session of them, and they are of increased value, there is then

something reliable to act upon, and their increased value in

either of these cases may be taken as an exact measure of what
the plaintiff has lost by the withholding of the property ; but,

says the same eminent jurist,
" the highest intermediate value,

whether the action be trover or assumpsit, ought never to be

taken as the measure of damages, unless the evidence justifies

the belief, not that it might, but that it would have been real-

ized by the plaintiff had he retained the possession of the prop-

erty
"

(per DUEB, J., Suydam v. Jenkins, supra}.
The English rule that the plaintiff has in these cases, where

he has parted with the property, or paid the price, the option
to take the value at the time of the breach of the agreement,
or at the time of the trial, is a more reasonable one. He is, of

course, entitled to recover the value of the property at the time

when it ought to have been delivered to him
;
for clearly that

is, at that time, the measure of his loss. If the article, how-

ever, which he has bought and paid for, is a staple commodity,
which can readily be replaced by purchase, he may go into the

market and buy an equal quantity, and if he has had to pay an

increased price, that increase, added to what he has already

paid, with interest upon the latter up to that time, is the meas-

ure of his loss. But he may not have the means to do this,

and being kept out of the property and of his money down to

the time of trial, he is entitled to such relief as will place him

in statu quo, without requiring him to lay out a sum of money
which possibly he may not possess (Owen v. Routh, 14 C. B.
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336). For this reason it is a just rule, if the property is of the

description ordinarily bought and sold for the purpose of traffic,

and the market price of it is higher at the time of the trial

than it was at the breach, that the price then, if the plaintiff

has commenced his action within a reasonable time, is the

proper measure of his indemnity, as it is a sum with which he

can go into the market and purchase an equal quantity of prop-

erty of the same kind
;

the loss by the increase falls, as it

should, upon the wrong-doer, and the plaintiff gets the increased

value
;
which is in effect the same as if the property had re-

mained in his hands instead of being withheld from him up to

that time by the defendant. If the plaintiff has not commenced

the action within a reasonable time, then he should be limited

to the value at the time of conversion, with interest
;
but it may

be questioned how far the rule of the increased value at the

time of trial can be applied in this State, since the decision of

the Court of Appeals in Scott v. Rogers (31 N. Y. 676), which

will be hereafter referred to. If the property be of less value

at the time of the trial than it was at the time of the breach,

the plaintiff, it is true, can then purchase it for less money ;

but to adopt that diminished value as the measure, would be

to give the wrong-doer the benefit of the difference, whilst the

plaintiff has, in the meanwhile, been deprived of any opportu-

nity of disposing of the property. Hence the propriety, in all

cases, of allowing the plaintiff to recover at least the value at

the time of the breach, with interest, as his additional damages.
This is not, like the last cases we have been considering, an

action for the breach of an agreement. It is, at least, so far as

respects the remedy which is sought in damages, what would

formerly have been an action of trover brought where the de-

fendant came innocently into the possession or control of the

property, and withheld it from the plaintiff without lawful ex-

cuse. It is in effect, however, the same, a wrongful withhold-

ing of property which the plaintiff claims he is entitled to have

delivered to him, and the rule in respect to the measure of

damages, which is adopted in the one, would seem to be equally

applicable in the other (Scott v. Rogers, 31 N. Y. 676
; Suydam

v. Jenkins, supra- Baker v. Drake, supra). In such an ac-
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tion, where there is no ground for vindictive damages ;
where

the question litigated simply is whether the plaintiff or the de-

fendant is entitled to the property ;
where the plaintiff's recov-

ery is strictly limited to what will be compensatory for the

taking or withholding and the deprivation of all use of the

property down to the day of trial
;
the general rule has been

the value of the property at the time of the conversion, with

interest, as the additional damages. (See the cases collected in

Suydam v. Jenkins, supra.) It is not, however, an invariable

one, for there may be cases in which the plaintiff should and

the defendant should not have the benefit of an increase in the

value of the property after the conversion
;
which may be illus-

trated by a recent case in this court, where the defendant dis-

possessed the plaintiff of a young horse, and shortly after the

conversion the animal developed an extraordinary rate of speed,

by which its value was very largely increased, and in which the

plaintiff recovered a sum in damages equal to the increased

value of the horse
;
and other cases might be suggested in

which the increased value of the thing after conversion is the

true measure.

In the case I have referred to of /Scott v. Rogers (31 N. Y.

676), an agent in Buffalo was instructed by his principal to sell

a certain quantity of wheat upon a day fixed, or send it to New
York. The agent kept it over and sold it upon the next day,
which was held to be a conversion, and the measure of damages

adopted at the trial was the highest market price of the wheat

between the time of the conversion and a reasonable time

within which to bring the action, which, under the circum-

stances shown, was fixed at four months. The case was twice

argued in the Court of Appeals, and the judgment was affirmed.

The only opinion given upon the affirmance was delivered by

Judge HOGEBOOM, who said that he considered the question

reasonably well settled to allow the plaintiff the highest price

between the time of conversion and a reasonable time within

which to bring the action
;

but what adjudications he relied

upon for this statement does not appear, for he cites no cases.

He further remarks, that some of the cases carry the period up
to the time of the trial of a suit commenced within a reasonable
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time, and that as between these two periods, the time of the

commencement of the suit and the time of trial, the rule is

somewhat fluctuating, and he finally states that he thought that

the estimate of the value of the property must in all cases be a

reasonable time after the conversion. Not a single case is re-

ferred to throughout the opinion, except Suydam v. Jenkins,

supra, which is upon a different point, and whilst just respect
is certainly due to the opinion of a judge of the Court of Ap-

peals, I nevertheless feel constrained to say that neither the

rule which the learned judge thought must be applied in all

cases, nor the reasons adduced in support of it, are to my mind

at all satisfactory, whether the rule be regarded as a deduction,

by him from adjudged cases, or as resting upon the reasons he

has given for it. The decision made by the court, which is all

that is binding, is to be distinguished from the opinion, and it

is simply this, that it is not error in such a case to instruct the

jury that they may give the highest market price between the

time of the conversion and a reasonable time within which to

bring the action, the effect of which I understand to be that the

plaintiff' is entitled to avail himself of this rule, if it will afford

a more substantial indemnity, in all actions for the conversion

of merchandise ordinarily bought and sold in the market
;
not

that it is the sole and inflexible rule which is to be applied in

all actions for the conversion of personal property. I hesitate,

however, to hold that the English rule of the increased value

at the time of trial can be applied in this State, at the plaintiff' 's

option, in all cases, in view not only of the decision in Scott v.

Rogers, supra, but of the observation of RAPALLO, J., in Baker

v. Drake supra, that the plaintiff's remedy in that case was

to replace the stock, charging the defendants with the loss,

if any, and that the advance in the market price of it from the

time of the sale up to a reasonable time within which to replace

it, would afford the plaintiff' complete indemnity. This obser-

vation may, perhaps, have been appropriate solely, and there-

fore possibly limited, to the circumstances of the particular

case, which was simply a stock jobbing speculation ; still, a

doubt arises when this observation is taken in connection with

the previous decision in Scott v. Rogers, supra, and this being
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the case, it is more appropriate that we should abstain from de-

ciding this point, and that it should be left to the court of last

resort hereafter to settle whether or not the increased value at

the time of trial may or may not be taken as the measure

where there has been a conversion, or a failure to deliver mer-

chandise of this description.

Leaving this question, therefore, where it is, I think as the

result of the adjudged cases that the law in other respects may
be stated to be this : That in actions for the breach of an agree-

ment to return or replace property, or to deliver it, where the

price has been paid, or for the converting of ii, in cases where

there is no ground for exemplary damages, the measure of

damages is a question of law, the plaintiff's recovery being
limited to what will compensate him for the loss sustained ;

that in all cases he is entitled to recover the value of the prop-

erty at the time of the breach, or of the conversion, with inter-

est up to the day of trial, as his additional damages ;
that if the

property converted or to be delivered consists of merchandise

which is ordinarily bought and sold in the market for the pur-

pose of traffic, the plaintiif is entitled to recover the highest

market price which that kind of merchandise may have reached

between the time of the breach or conversion and a reasonable

time within which to replace it, or to bring the action
;
that

what is a reasonable time depends upon the circumstances of

the particular case, and where the facts are undisputed is a

question of law
;
that if the property has been sold by the de-

fendant at a higher price than the plaintiff paid for it, or than

its value at the breach or the conversion, the plaintiff may

adopt that sum as the measure of his compensation ;
that if the

property has permanently increased in value, that value, as

ascertained and proved upon the trial, is the proper measure
;

that if the property at the time of the trial is of greater value

than it was at the time of the breach or conversion, and the de-

fendant is still in possession of it, the plaintiff is entitled to its

increased value at the time of trial as the proper measure of

his indemnity ;
and lastly, if the plaintiff can prove not that he

might, but that he would have realized a greater sum for the

property than he paid for it, or than its value at the breach or
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the conversion, he is entitled to have that sum as the measure

of his damage.
Mr. Mayne, in his work on Damages, p. 84, says, in respect

to what is the proper measure in the cases we have been con-

sidering, that the American cases are hopelessly in conflict.

He has not, I think, sufficiently appreciated the intrinsic diffi-

culty of the subject, and that, beyond holding that the plaintiff

is entitled to indemnity, it is exceedingly difficult to fix upon
rules that will 'be general in their operation ;

for what will be

a full indemnity to the plaintiff may, to a great degree, depend

upon the circumstances of the particular case. I have at>-

tempted above to distinguish rules which may be received as

having the authority of adjudged cases or the sanction of

eminent judges, but it by no means follows that they will meet

the exigencies of every case. They recognize a right of option

in the plaintiff in the cases stated, and it is more just that he

should have it when it affords a more exact measure of indem-

nity, than that he should be limited, as appears to be the rule

in Massachusetts, to the market value at the time of conversion,

as the sole and invariable measure.

Giving full effect in the present case to the rule which was

applied in Scott v. Rogers, supra, the very highest amount

which the plaintiff could recover upon the evidence was what

he paid for the whiskey, 40 cents a gallon, with interest from

the time of the conversion
;
for instead of rising, it fell in

value between that time and the commencement of the action.

The suit was commenced within seven days after the alleged

conversion, and as there was no increase in the market value

of the whiskey during that time, the plaintiff, if entitled to

recover, was necessarily limited to the value at the time of

conversion, with interest.

I have given this large amount of attention to this impor-
tant question of the measure of damages, because as there

must be a new trial it is desirable that the judge, who is to try

the cause again, should, if the plaintiff is entitled to recover, be

able to apply the correct rule as to the measure of damages,
but also for the additional reason that questions are constantly

arising in this court upon this difficult subject, so as to make it
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a matter of much practical importance that the subject should

be fully examined, and the law, so far as respects its adminis-

tration by us, should be ascertained and agreed upon.
"We have now to consider the main question discussed in

the case
;
whether the action can be maintained at all. The

facts, as either found by the judge or sustained by the evi-

dence, are as follows : The plaintiff, whose business is that of a

contractor for the grading and regulation of streets, became

interested in a rectifying house. A person named Blish advised

him that whiskey could be taken, rectified and made profitable

by making it into Bourbon, and Blish having introduced to

the plaintiff a person named Clark, who was in the whiskey

business, the plaintiff, after several conversations with both of

them, requested them to purchase whiskey for him, directing
Blish to make the purchase in his (Blish's) name. They accord-

ingly purchased 500 barrels of whiskey for him from the

defendants King & Story, making a partial payment, the

vendors crediting Blish upon their books with the purchase.

Upon the payment of a further installment, Devlin, the plaint-

iff, was present, and, as he testified, was introduced to King &
Story as the purchaser, which both King and Story in their

testimony denied. When the last installment of the price was

paid, Clark and Blish being both present, the vendors handed

Blish the bill, which was made out to him, and he returned it,

saying that he did not transfer such orders in his name; and

upon being asked what name he wanted the whiskey trans-

ferred in, he conferred with Clark, and Clark, with Blish's ap-

probation, directed the vendors to make it deliverable to the

order of John Roberts. The orders upon the collector of the

revenue, and upon the warehouseman, who had the whiskey in

charge, were accordingly indorsed by King & Story, so as to

make it deliverable to the order of John Roberts, upon his

giving acceptable bonds for the payment of the tax to the

government. John Roberts was a fictitious name, there being
in fact no euch person, the intention being to have the whiskey
bonded in the fictitious name, in violation of the law of the

United States, which required the whiskey to be bonded in

the .name of the true owner, and which was part of a scheme,

VOL. V. 7
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as will appear more fully hereafter, to defraud the government
out of the tax, the price paid for the whiskey being but $13,139,

whereas the tax upon it to the government amounted to the

very large sum of $60,000.

Blish gave the paper to Clark
;

all that Blish had to do for

the plaintiff being, ag he testified, to see that the whiskey was

properly ganged ;
that the prices were correct

;
and to pay the

price, and then, in pursuance of an agreement between Clark

and the plaintiff, to give the papers to Clark, who was to

obtain the permit of removal and get the bonds for the rerecti-

fication of the whiskey, the intention being, as Blish testifies,

when it was bonded, to take it to the plain tiff's rectifying house,

where it was to be rectified, and being then branded by Blish,

as Bourbon whiskey, it was to be returned and sold in bond.

Clark took the papers, on the evening of the day he received

them, to the plaintitf. He directed the plaintiff's attention to

the name of the fictitious John Roberts, and swears that the

plaintiff knew that John Roberts was a fictitious name, show-

ing that the plaintiff was a party to the scheme that was

subsequently attempted to be carried out. Clark testified

that the understanding with the plaintiff was that he, Clark,

was to use the papers then shown to the plaintiff in pass-

ing the whiskey in bond to the plaintiff's rectifying house,

or some rectifying house
;
that nothing was said as to how

it was to be done
;

that he did not explain the mode of

doing it, nor the necessity of security; that, as he under-

stood, the whole transaction was left by the plaintiff with

him, to do as he thought best. Clark, as he says, not having
the necessary time, put the papers in the hands of one Ford, a

speculator
"
engaged in various businesses," who, Clark says,

" was working with me in this kind of matters," and who hav-

ing formerly been a clerk in a bonded warehouse, was more

familiar than he was with the routine of the business. He says
lie gave Ford no particular instructions, except to get the

whiskey out of bond for the purpose of rerectification. He says :

" I put the papers into his hands to effect a certain purpose,
and I guess I told him who John Roberts was. I think I told

him that he was a fictitious person." He further says that he
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told him that the whiskey had been purchased to have it recti-

fied, that it was to be removed to a rectifying house, but did

not tell him where
;
that the bond had to specify where the

rectifying establishment was
;
but that was a matter for Ford

"
entirely to find out " that the whole thing was left to him,

and that he (Clark) did not understand that it was necessary
for Ford to go to any particular rectifying house.

Ford testified that Clark spoke to him about this lot of

whiskey before it was bought, and that when he received the

papers, Clark tcld him that they were the papers of the lot of

whiskey of which he had previously spoken to him
;
to have

the matter arranged as soon as he could
;
that "

if that lot

could be fixed, he had another lot right away as soon as it was

fixed that is, if the whiskey got out of bond
;

"
that he asked

Clark who John Roberts was, and Clark told him he was a

myth ;
to which the witness added that it was understood be-

tween Clark and himself, when he and Clark first talked about

this lot of whiskey, that fictitious names were to be used
;
that

it was understood at the time when Clark left the papera with

him, that the securities were to get $150 each
;
that his (Ford's)

compensation was to be $5 a barrel (which would be $2,500),

.and that he believed Clark was to have the same. That they
talked about what it was to cost to get the whiskey out of

bond, and that it was $20 or $30 a barrel, which the party
that Clark represented was to pay. This would be $10,000 or

$15,000, the tax, as I have said, being $60,000, indicating very

clearly that this large sum of money was to be earned in eome

dishonest way.
A few days after the papers were left with Ford, a rectifi-

cation bond was prepared, signed in the name of John Roberts

and by two sureties. He says he told a man to get a couple of

bondsmen
;
that he did not know who the bondsmen were, or

whether they were responsible or not
;
that he saw them sign

the bond, but had forgotten their names
;
that he handed the

papers, with the exception of the order upon the warehouse-

man, which he kept, to a person to whom he was introduced

in a saloon, whose name he had forgotten ;
that he had the name

in his memorandum book, and had tried to u hunt it up two or
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three times
;

"
that he did not know whether this man signed the

name ofJohn Roberts to the bond
;
that he did not know whether

his name was John Roberts or not
;
that he did not recollect ;

and near the close of his examination he said that he thought
his name was Luttrell

;
that when he first talked to Clark

about the whiskey, before it was purchased, an arrangement
was made that it was to be got out of bond by the payment of
" that amount per barrel

"
(which I suppose refers to the $20

or $30 per barrel previously mentioned by him), and that

bondsmen were to be hired. He was asked if they were to be

what are called bogus bondsmen, and his reply was,
" I do not

know who the bondsmen were
;
I do not know anything about

it." The three witnesses I have referred to, Blish, Clark, and

Ford, were all called by the plaintiff, so that the statement

above made rests upon evidence derived from the plaintiff's

own witnesses.

What was requisite under the laws and the regulations of

the United States government to have the whiskey removed

in bond, appears by the evidence. It was necessary to have a.

bond signed by the owner of the whiskey, and by sureties.

This bond had to be presented to the collector of the tax of

the district, and approved by the United States authorities,

upon which the collector would give an order upon the ware-

houseman for the transfer of the whiskey. If it was rectified

in bond, it had to be returned to the warehouse within the

number of days mentioned in the bond.

Clark says that lie heard afterwards that a bond was pre-

sented for the withdrawal of a portion of the whiskey, but did

not hear of its being rejected. King, however, one of the

vendors, after the whiskey had been fraudulently disposed of

in the manner hereafter to be detailed, went with the plaintiff,

at his request, to the collector, to inform him that the plaintiff

was the owner, and the collector said that he was glad to find

out an owner
;
that there had been an application made to him

for the removal of a hundred barrels of the whiskey upon

fraudulent bonds, and that he had a mind to seize the whole

of it
;
to which King says the plaintiff did not make much of

a reply.
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It is very evident, upon this state of facts, that the plaint-

iff, acting through the instrumentality of Clark, Ford, and the

person supposed to be named Luttrell, was engaged in an at-

tempt to defraud the government out of the $60,000 tax, by

getting the whiskey removed upon a fraudulent bond, to which

a fictitious name was attached in place of the real owner, to-

gether with sureties hired for the occasion, of whom nobody
could give any account, and that the attempt was unsuccessful.

What followed was the result of the failure of this scheme, and

was the retributive consequence of making use necessarily of

dishonest instruments to effect a dishonest purpose conse-

quences which should not fall upon innocent parties, but upon
the plaintiff, for whose benefit the scheme was concocted, and

by whose instrumentality these agents were set in motion.

Within about a week after the purchase of the whiskey, a

person called upon the vendors King & Story, having with him
the ganger's certificate and the order upon the collector mak-

ing the whiskey deliverable to John Roberts. He told Mr.

King that he was Mr. Roberts
;
that he had either lost or mis-

laid the order upon the warehouseman, and asked if he could

give him duplicates. King & Story knew nothing of the fact

that John Roberts was a fictitious name. Indeed, King testi-

fied that he asked Clark who Roberts was, and that Clark said

he thought he was doing business in John street. This Clark,

upon being afterwards examined, denied, adding,
" I think it

was stated that it was an assumed name
;

that there was no

such person existing." But the judge has found that King &
Story had, up to this time, no notice or intimation that John
Roberts was a fictitious person ;

which is sufficient upon this

point. King replied that he could not give the duplicates
without going to Mr. Dows, from whom they bought the

whiskey ;
and King says that, supposing he was doing right,

as the person calling had the original papers in his hands, he

went with him to Mr. Dows and procured a duplicate order

upon the warehouseman. King testified that this was a

general custom in the trade in regard to giving duplicate

orders upon warehousemen for goods in store, but, under the

plaintiff's objection, he was not permitted to show what the
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custom was, nor the cases to which it applied ;
nor that he be-

lieved the person calling upon him was John Roberts.

Having in this way obtained a duplicate order upon the

warehouseman, and being then in possession of all the necessary

papers for a sale and transfer of the whiskey, this person effected

a sale of it to the defendants S. N. Pike & Co., through the in-

strumentality of a Mr. Dreyfous, a member of a firm engaged
in the whiskey business. On the 3d of September, seven days
after the purchase of this whiskey by the defendant, A. J.

Dittenhoeffer, a lawyer of this city and an ex-judge of the

Marine Court, introduced a person to a notary named Lang-
bein as John Roberts, who made his acknowledgment before

the notary to an order upon the collector for the transfer of the

whiskey to the defendants S. N. Pike & Co., the notary certify-

ing that he knew the person appearing before him to be John

Roberts, the person named in the instrument of transfer and

by whom it was executed, and on the 7th of September follow-

ing, S. N. Pike & Co., in good faith, upon receiving all the

necessary instruments of transfer, purchased the whiskey in

the regular course of business for 32 cents a gallon, paying for

it $10,511 49.

In two days afterwards, the plaintiff commenced this action

against S. N. Pike & Co., the warehouseman Mullany, and

King & Story for a conversion of the whiskey, S. N. Pike &
Co., and Mullany, having previously refused upon demand to

give it up to him. The action was in part for equitable relief,

and an injunction was granted enjoining Mullany from deliver-

ing it, and S. N. Pike & Co. from selling, assigning, or in any

way interfering with it, which injunction was dissolved upon
S. N. Pike & Co. giving a bond to be answerable for any dam-

ages that might be recovered in the action. This bond having
been filed, there is no longer any equitable relief to be given.

The question is one of damages, and when that is the only

question in the case it should be tried by a jury, unless the de-

fendants waive it (Bradley v. Aid-rich, 40 K. Y. 504
;
Barlow

v. Scott, 24 Id. 40
;
Beclt v. Allison, 4 Daly, 423).

Where a party has been deprived of his property by a

fraudulent sale of it to another, it is no answer to his claim
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that the defendant was an innocent purchaser, in the regular
course of business, who paid a full consideration for it, unless

the owner, through his negligence or by some inexcusable or

wrongful act on his part, has been himself the means of en-

abling his agent, or, in this case, his instrument, to effect the

fraud, by deceiving parties acting with ordinary caution (Ex>

parte Swan, 7 Com. B. 431 to 435
;
Swan v. The North Brit-

ish Australian Co. 7 Hurls. & !Nor. 632 to 635
; Young v

Grate, 4 Bing. 258
;
12 J. B. Moore, 484

; Sheffield v. Man-
chester Railw. Co. 7 M. & W. 574

;
Pickard v. Sears, 6 Ad.

& E. 469
;
The Bank of Ireland v. Evans? Charities, 5 II. of

L. C. 389, 483
; Taylor v. The Great Indian Peninsular

Railw. Co. 28 Law J. Ch. 285
;
on appeal, Id. 710

;
Car-

michael v. Beck, 10 Rich. Law S. C. R. 332
;
McNeil v. Na-

tional Bank, 46 N. Y. 325
;

Wooster v. Sherwood, 25 Id. 286
;

Crocker v. Crocker, 31 Id. 507 ;
Bassett v. Spoford, 45 Id.

387
;
2 Daly, 432

; Craig v. Ward, 3 Keyes, 387
; Dunning v,

Roberts, 35 Barb. 467
;
The Western Trans. Co. v. Marshall-,

37 Id. 509; Saltus v. Eoeritt, 20 Wend. 268, 284
; Story on

Agency, 221, 7th ed.
;
Hilliard on Sales, 48, 3d ed.)

This being the law, the question arises whether this is not

such a case. To accomplish a purpose which the parties had

in view, the plaintiff left the whole of the matter in the hands

of Clark, to do as he thought best. The indicia of title to the

property was left in his hands, with the plaintiff's approbation,

after the plaintiff knew that the power to transfer it, or to

enter it in bond, was, in the formal papers, vested in a fictitious

name. The vendors were thus led to believe that the title to

the whiskey, and the consequent right to transfer it, was in a

real person named John Roberts a state of things which the

plaintiff recognized and approved. Baron Wilde held, in

Swan v. The North British Australian Co. supra, that if a

man has led others into the belief that a certain state of facts

exists, by conduct calculated to have that effect, and they have

acted on that belief, to their prejudice, he shall not, as against

such persons, show that that state of facts did not exist
;
and

Lord Denman, in Pickard v. Sears, supra, says that the rule

of law is clear, that where one, by his words or conduct, will-
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fully causes another to believe the existence of a certain state

of facts, and induces him to act on that belief, so as to alter

his own previous position, the former is concluded from aver-

ring against the latter a different state of facts. We start,

therefore, with the proposition, as matter of law, that King
& Story had the right to believe, from acts of the plaintiff's

-agent, which the plaintiff recognized and approved, that the

whiskey had been transferred to a real person whose name was

John Roberts, and that as between them and the plaintiff they
should not be prejudiced by anything they may have done

under that conviction, acting in good faith, unless they were

guilty of negligence. Now a person comes to them, introduc-

ing himself as John Roberts, and, to satisfy them that he is,

exhibits to them the papers which they had themselves signed,

transferring the whiskey to John Roberts, with the exception
of the order upon the warehouseman, which he tells them he

has either lost or mislaid, and asks them if they can give him

a duplicate. He has in his hands certain papers the order

upon the collector and the ganger's returns without which,
and the giving of acceptable bonds or the payment of the

duties, no one could get the whiskey, and has the papers,

through the plaintiff's instrumentality, in the prosecution of a

dishonest scheme, by agents whom he has set in motion. King
evidently supposed that the person introducing himself as

John Roberts had received these papers from Clark, to whom

King & Story had given them, and such was the fact
; for,

with Clark and Ford's concurrence, they had passed into his

hands intentionally, to be employed for a very different pur-

pose from the use he made of them. He was, in fact, as were

all who undertook to carry out the nefarious scheme that was

meditated, the plaintiff's agent or instrument. Where the

question is, who shall lose by the fraud of an agent the prin-

cipal or an innocent third party? the rule is, that the princi-

pal is estopped from denying the authority of the agent where

his own negligence or wrongful act has enabled the agent to

cheat a person who, in the particular transaction, has acted

with ordinary caution (Taylor v. The Great &c. Railw. Co. 28

Law J. 285
;
on appeal, 710

;
The Bank of Ireland v. Evantf
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Charities, 5 H. of L. C. 389, 413).
" We may lay it down as

a broad, general principle," says Justice Ashurst, in Lickbarrow

v. Mason (2 Term R. 63),
" that whenever one of two inno-

cent persons may suffer by the act of a third, he who has en-

abled such person to occasion the loss must bear it
;

" and C.

J. Erie, in Ex parte Swan, supra, was of the opinion that

throwing the loss from the party who has acted with ordinary
caution to the party who has caused the loss by willful impru-

dence, operates to promote the substantial interests of com-

merce. The question then is, whether King & Story, in

recognizing the person who called upon them as John Roberts,

and giving him, upon his request, a duplicate of the order they
had signed, acted with a want of ordinary caution. King
testified that there was a general custom in the trade, in regard
to giving duplicate orders upon warehousemen for goods in

store
;
but he was not permitted to show what the custom was,

under the plaintiff's objection that it was immaterial and ir-

relevant. It was, I think, relevant to the inquiry, whether

King acted negligently or not, and in my judgment would have

been material if it were the common usage and custom to

give duplicates to parties representing that they had lost or

mislaid the original, and having in their possession, as evidence

of their title, all the other original papers.
"
Ordinary care is

such as is usually exercised in the like circumstances by a ma-

jority of the community" (Shearman & Redfield on Negli-

gence, 20). The Court of Appeals has declared the rule for

determining what ordinary care and vigilance demand of a party

upon a given state of facts to be simple, practical, and easy of

application.
" The question is," says Porter, J.,

" what would a

majority of men of common intelligence have done under like

circumstances ?
"

(Ernst v. Hudson JR. R. R. Co. 24 How. Pr.

108
;
35 N. Y. 26, 27) ;

and if this be the test, it was certainly

competent to show that King & Story acted as was the general

usage and custom among merchants, if there were any ; whereas,

upon this point they were precluded from showing any thing at all,

upon the ground that it was immaterial. It was a case in which,
in my judgment, the fullest inquiry should have been allowed

as to any general usage prevailing among merchants in the giv-
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ing of such duplicates. To hold upon the evidence before the

court that there was, upon the part of King & Story, a want of

ordinary caution, was to assume that they were bound to ascer-

tain the identity of the person calling ;
to go to, or require

Clark to be brought to them to ascertain if he were John Rob-

erts, and were not warranted in assuming that he was because
7 o

he had all the other papers except the order upon the ware-

houseman, which, as a conclusion of law, is, at least, doubtful.

It is a question, moreover, whether this was not a case in which

the plaintiff, by his own negligence, or wrongful act, co-oper-

ated and contributed to the production of the injury of which

he complains ;
for if he had not, for a dishonest purpose, had a

formal transfer of the whiskey made to the imaginary John

Roberts, and allowed, for the same purpose, all the other papers,

to get into the hands of the person who called upon King &
Story, that person would never have been able to pass himself

off upon them as John Roberts, the owner of the whiskey. It

is not unreasonable to assume that if he had not had with him
all the other papers, and that they believed him to be the John

Roberts named in the transfer, they never would have given
him a duplicate of the original, which he alleged he had mis-

laid. The plaintiff's own wrongful act then materially contrib-

uted to produce the result of which he complains, and if, but

for that act, it would or could not have happened, it may be-

said to have been a case of co-operating negligence. Shearman

& Redfield, in their excellent treatise upon the Law of Negli-

gence, deduce as the general rule upon this subject, from a long

array of authorities, that one who is injured by the mere negli-

gence of another, cannot recover at law or in equity, any com-

pensation for his injury, if he, by his own negligence, or will-

ful wrong, contributed to produce the injury of which he com-

plains ;
so that but for his concurring or co-operating fault, the

injury would not have happened to him (ch. 3, 25) ;
and I

confess that I do not see, after having given the matter much

reflection, why this is not such a case, where the liability of the

defendants King & Story is founded, as it must be, upon their

alleged negligence or want of ordinary caution in giving the

duplicate order. At all events, the question of negligence, as it
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is presented upon the evidence in this case whether the in-

quiry relates to the want of ordinary caution on the part of

King & Story, or to co-operating negligence on the part of the

plaintiff is one of those doubtful and uncertain questions of

negligence which are to be left for their determination to the

united judgment of a jury, and not disposed of as questions of

law (Ireland v. Plank Road Co. 3 Kern. 533
;
Keller v. The

N. T. Central R. It. Co. 24= How. 272, 273
;
Beers v. The

Housatonic R. R. Co. 19 Conn. 566
;
Bernhardt v. Rensselaer

&c. R.R. Co. 32 Barb. 165
;
Phil. &c. R. R. Co. v. Spencer,

47 Penn. St. 300
;
Munroe v. Leach, 7 Met. 274

; Clayards v.

Deihick, 12 Q. B. 439; Shearman & Kedfield on Negligence,

11). If the test of the want of ordinary caution, or the test,

as it is more frequently called, of ordinary negligence is, as it

has repeatedly been held to be, the omission of that care which

men of ordinary prudence would take, under the like circum-

stances, a jury are quite as competent to apply such a test as a

court
;
for it is one which is wholly derived from personal ex-

perience and knowledge, and it may be that a juror, if he is

accustomed every day to mix in the active commerce and busi-

ness of the world, will be able to apply it in the particular case,

with more discrimination and practical experience than a judge.
It is* for this reason that the tendency of the courts, both in

this country and in England has, of late years, been to leave

these questions of negligence exclusively to the jury, except
where the legal conclusion from the facts is irresistible and

plain ;
and as the case must be tried again, and will probably

be tried by a jury, that disposition should be made of this ques-

tion here.

If the conclusion arrived at should be that King and Story
were not guilty of negligence in giving a duplicate order under

the circumstances, then the conclusion would follow, that the

plaintiff was himself responsible for the indicia of title having

got into the hands of an agent, who was enabled thereby to

dispose of the property to the plaintiff's prejudice ;
and that a

sale by the agent, under such circumstances, would vest a solid

title in innocent purchasers for value, as S. N. Pike & Co.

were ( Wooster v. Sherwood, 25 N. Y. 280 ;
Crocker v. Crocker,
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31 Id. 507
;
Hilliard on Sales, ch. 4, p. 48, 3d ed.); for in the

pithy language of Baron Wilde, in the case already quoted of

Swan v. JV. B. Australian Co. :
" A man is not permitted to

charge the consequences of his own fault upon others, and

complain of that which he has himself brought about."

A new trial should be granted.

LAKKEMORE, J. I concur with Chief Justice DALY, in

granting a new trial in this action, on the authority of Baker
v. Drake.

The earlier cases for non-delivery of merchandise have

made a marked distinction in the application of the rule of

damages, between actions where the purchase price had been

paid in advance, and those where it was to be 'paid on

delivery.

This distinction is recognized, but in no sense fully ap-

proved as to the measure of damages, in the case last

referred to.

The language of Judge E.APALLO, in Baker v. Drake

(53 !N". Y. 211), plainly indicates the principle that is

hereafter to govern the decision of cases of this character.

He says,
" the question is, whether or not, under the

circumstances of the case, the rule adopted by the court

below (following Markham v. Jaudori) affords the plaintiff

more than a just indemnity for the loss sustained. In a case

where the loss of probable profits is claimed as an element of

damage, if it be ever allowable to mulct a defendant for such a

conjectural loss, its amount is a question of fact, and a finding
in respect to it should be based on some evidence."

And further, in commenting upon the case of Greening v.

Wilkinson (1 C. & P. 625), he says,
" It falls short of sanction-

ing the doctrine that, as a fixed rule, the plaintiff is entitled

absolutely to recover the highest price prevailing at any time

before the end of the trial, without any evidence showing it

was even probable that he would have realized such price."

No such evidence appears in this case, and without it, the

spirit and intent of the decision referred to evidently holds

that such damages are speculative.
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Whether or not the plaintiff would have retained the

whiskey until the time it reached the market value of seventy-

seven cents, and disposed of it at that opportune moment, is in

this case a question of conjecture, and not of proof. That he

might have done so does not meet the requirement of the rule

above mentioned, or authorize the recovery of damages upon
such a possibility.

I am for a reversal of the judgment, and a new trial, with

costs to abide the event.

J. F. DALY, J., (dissenting). In my judgment, the facts

warranted a recovery by the plaintiff, and there was no error

in the ruling as to damages.
I. The fact that the plaintiff contemplated a fraud upon the

government (if such were the fact), by bonding the whiskey
in fictitious bonds, or by irresponsible parties, did not authorize

any of the parties to whose possession the orders on the col-

lector, the inspector's or ganger's certificate, came, to use those

documents for the purpose of defrauding the plaintiff, and

converting his property. Nor does such unlawful design of

the plaintiff affect his right to recover against the defendants,

who have no title. The documents in question having been

committed to Ford, for the purpose of bonding the property
for redistillation, conferred no authority to sell or dispose of

the whiskey otherwise. The plaintiff neither parted with the

the property, nor with any indicia of title thereto. The du-

plicate warehouse receipt, the only evidence of title possessed

by defendants, was procured by fraud, .without plaintiff's

knowledge or consent. The documents committed by plaintiff

to Ford conferred no title. The case seems to be clearly with-

in the rule in Saltus v. Everett (20 Wend. 2G7).

II. We are not justified in holding that there was error in

the measure of damages. This is an action for conversion,

where the plaintiff was the absolute owner of the property,

and had paid the full price for it before the conversion. It is,

therefore, to be distinguished from Baker v. Drake (53

N. Y. 211) and Marltham v. Jaudon (41 N. Y. 235).

The Court of Appeals, in the former case, in reasoning upon
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the rule, generally did not, and could not in that case lay down
a rule for the measure of damages in this, since they distin-

guish in principle between such cases. We are rather bound

to sustain the rule as laid down in Lobdell v. Stowell (51 N. Y.

70, Commission of Appeals), until the precise point has been

passed upon by the Court of Appeals.
The judgment should be affirmed.

Judgment reversed.

JOHN GLASS against WILLIAM H. PLACE.

Since the amendment made in 1862 (L. 1862, c. 484, p. 975) to the District Court

Act of 1857 (L. 1857, c. 344, p. 707), a plaintiff who ia not a resident of the

city of New York may sue by long or short summons, and, in case he elect to

sue by long summons, need not give security for costs.

The cases of Hallenback v. Gillies (7 Abb. Pr. 421) and Dean v. Cannon (1 Daly,

34), holding that a non-resident plaintiff must sue by short summons, and give

security, Held to have been superseded by the amendment of 1832.

APPEAL from a District Court.

ROBINSON, J. The error which the defendant alleges oc-

curred on the trial in the District Court, and for which he

seeks a reversal of the judgment, was in the refusal of the

justice to dismiss the action when it appeared that the plaintiff

was a non-resident of the county, the action having been com-

menced by a long summons. This objection, accompanied by

proof that no security for costs had been filed, was held \>j the

general term of this court, in Halleribeck v. Gillies (7 Abb.

421), BRADY, J., dissenting ;
and again, in Dean v. Cannon (1

Daly, 34-), decided in 1860, to be fatal to an action. This was

so held in those cases, in view of the imperative language used

in the District Court Act of 1857. By sec. 13 of that ace it

was provided :

" The time mentioned in the summons for the

appearance of the defendant, and the time of service, must be

as follows: Sub. 1.
* when the plaintiff is a non-resident
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and gives the security required by the twenty-third section of

this act, it (the summons) must be returnable in not less than

two, nor more than four days from its date." By subdivision 2.

'* In all other cases it must be returnable in not more than

twelre days from date." Section 23 required a plaintiff not

residing in the county, before the issuing of the short summons

provided for in sec. 13, to file security for costs. Section 45

in terms required the justice to dismiss the action, with costs,

on objection made, when it appeared on the trial that the action

was brought
"
by a plaintiff, a non-resident of the county,

without giving the security required by this (that) act." In

Hallenbeck v. Gillies (supra), the terms of this 45th section

was held to include actions commenced by long as well as those

commenced by short summons, where no such security for

costs had been filed. Judge HILTON, in the prevailing opinion,

says :

" It (an action by a non-resident plaintiff), in other

words, must be by short summons." As this court was that

of last resort in actions commenced in District Courts (unless

for cause permission should be given to carry the case to the

Court of Appeals), this decision was, in a manner, conclusive

as to the powers and proceedings of those courts on this ques-

tion
;
and apparently, in view of its operating diversely from

the ordinary mode of proceeding in justices' courts throughout
the State, the Legislature, in 1862, passed the amendments con-

tained in chapter 484 of the laws of that year. By sec. 20 of

which sec. 13 of the Act of 1857, in the matter above quoted,
was amended to read as follows :

" When the plaintiffs, or

either of the plaintiffs, is not a resident of the city, the sum-

mons may be returnable as above provided
"

(in not less than

two or more than four days from its date) ;
and by sec. 21 of

that act sec. 23 of the act of 1857 was amended, so as to pro-

vide that " when the plaintiff does not reside in the city of

New York, and has no place of business or stated employment

therein, or when the above is true of all the defendants, before

the issuing of the short summons," as allowed by sec. V6 of

the act of 1857, security for costs must be filed.

These provisions of the act, as thus amended, expressly

afford non-resident plaintiffs the right to elect that a short
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summons should be issued in their favor, on giving security for

costs, and only requires such security in case of such election.

At the time of the trial of this action, the only ground for an ob-

jection and motion to dismiss, having reference to the question

of residence ( 45), was when the action was brought by a plaint-

iff not a resident of the county by a short summons, without

giving the security required by the act. The act, as amended,

required no such security in an action brought by a non-resident

upon a long summons, and the objection and motion made by
the defendant were wholly untenable and unavailable.

Judgment should be affirmed.

DALY, Ch. J., and LARREMORE, J., concurred.

Judgment affirmed.

LEWIS CHANDLER AND ANOTHER against EFFINGHAM B. SUTTON.

Defendant, owner of a house in New York city, received a telegram from his son

asking his lowest price for the house. This telegram was sent at the instiga-

tion of the plaintiff, who was a real estate broker. Defendant answered, stating

the price he would take, but no sale was made to B., the party whom plaintiff

had in view as a purchaser, on account of certain incumbrances on the property.

Eight months afterwards, B., through another broker, purchased the house, the

incumbrances having then been removed : Held, that the plaintiff was not enti-

tled to a commission as a broker for effecting the sale of the house.

APPEAL by defendant from a judgment of this court entered

on the verdict of a jury.

Action to recover broker's commission on the sale of the

house and lot 45 East 34th street, in the city of New York, the

plaintiff claiming as assignee of the firm of Abner L. Ely.
Defendant denied the employment of plaintiffs' assignors,

as well as the rendering of any services.
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Plaintiffs had a verdict for $695 08, and a motion for a new
trial was denied.

The facts are fully stated in the opinion.

Boardman t& Boardman, for appellant.

Eugene Smith, for respondents.

ROBINSON, J. This is one of the various cases growing out

of the impudent and persistent claims of brokers in intervening
in the sale of real estate of parties who had in no way solicited

their interference or encouraged their intermeddling with their

affairs, and who seek a recovery, upon mere technical grounds
of their agency in the transaction having been in some way
recognized, to recover commissions on the transaction. The

defendant, owner of a house and lot in this city, being in Cali-

fornia in September, 1870, received a telegram from his son in

New York, prompted by inquiry by one of the plaintiffs, to

name the lowest price he would take for a house he owned in

34th street in this city, and answered it. Such an inquiry nec-

essarily imported that it originated from an adverse party. His

offer was not accepted, it being discovered that the property
was under lease, and the negotiations ceased. Subsequently, in

July, 1871, on the return of the defendant to this city, negotia-
tions between him and the person making such inquiry were

renewed through another broker, a Mr. Yan Rensselaer, and

in consequence thereof he sold the house to the original appli-

cant, a lady, who positively stated that she acquired her knowl-

edge of the property and negotiated for its purchase through
other sources than the plaintiffs. The evidence was uncontra-

dicted that defendant acquired his personal knowledge of the

purchaser (Mrs. Pond) through other brokers, and not through

any agency or interference of the plaintiffs.

No error was committed by the judge on the trial
;
but the

testimony as to the transaction upon which brokerage was

claimed so effectually relieved the plaintiff from responsibility

and is so overwhelmingly in his favor, that the verdict for the

plaintiffs ought not to stand.

VOL. V. 8



114 COUET OF COMMON PLEAS.

Chandler v. Sutton.

Judgment reversed and new trial ordered, with costs to

abide the event.

DALY, Chief Justice. I am disposed to go farther than

Judge ROBINSON. In my opinion, the defendant was entitled

to a verdict upon the uncontradicted facts in this case. Assum-

ing the plaintiff Burnett's statement to be true, that he first ap-

prised the defendant, through his son, of the fact that Mrs.

Pond wished to buy the house, and that the defendant author-

ized him to sell it for $60,000, agreeing, if he sold it, to pay
him the usual commission, Burnett did not sell it, and could not,

.as there was a lease upon it for five years, and Mrs. Pond would

not buy it subject to the lease. Mrs. Pond testified to this ex-

pressly, and there is nothing in the case contradicting nor in any

way conflicting with her statement. On the contrary, Burnett

himself admits that, after the defendant had returned from the

West in the fall of 1870, about a month after he (Burnett) had

commenced negotiating for the sale of the house, which would

he according to his own account, in November, 1870, he called

on Stokes, Mrs. Pond's brother-in-law, who told him. that she

was out of the city, that he had been sick, and that the negotia-

tions had fallen into the hands of Mr. Dodge, and that Dodge
would not buy the house with the lease on it. It further ap-

pears uncontradicted, that before the defendant's return, on the

28th of September, 1870, his son telegraphed to him in San

Francisco,
" House declined entirely with lease ;" all of which

is in accordance with Mrs. Pond's statement that she entirely

abandoned the idea of buying the house when apprised of the

lease, and that the lady to whom it was leased, and who kept a

school there, had an idea of keeping the school for five years.

Burnett never earned any commission, for he did not pro-

cure a person who was able and willing to buy upon the terms

upon which the. defendant was then prepared to sell, which was

for $60,000, subject to an existing lease which had five years to

run. Upon his first examination in chief, when called as a wit-

ness on his own behalf, Burnett says that after his interview

with Stokes above mentioned, "the matter rested there, nego-

tiating from time to time and exchanging offers, until they
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to a bargain, and Mrs. Pond purchased the house from

the defendant." Whatever he may have intended should have

been inferred from this statement, he afterwards admitted that

he did nothing thereafter. There was no further negotiating

by him
;
nor offers made to, or by him, nor anything done by

him until he learned, more than eight months afterwards, that

Mrs. Pond had purchased the house from the defendant, when
he promptly stepped in and demanded his commission.

Now, what occurred in the meanwhile, is testified to by
four witnesses : Mrs. Pond, her brother-in-law Stokes, the de-

fendant, and his son, and is uncontradicted. The son says that

he had one or two interviews with Mr. Stokes, when Stokes

being taken sick, he was told that he could see Mr. Dodge, Mr.

Stokes' partner, with respect to the matter
;
that he saw Mr.

Dodge ;
Mr. Dodge wanted the lease removed, and that he told

Dodge that he had no authority to remove it, and did not think

it could be removed
; upon which Dodge, he says, declined the

house, and left abruptly ;
in consequence of which he sent the

telegram to his father before referred to, on the 28th of Sep-

tember, 1870. Mrs. Pond had seen the house and examined it

in the fall of 1869, before she had ever heard of the broker

Burnett, and before he had called upon the defendant's son, or

interposed in any way to effect the sale of the house, a fact

which he does not presume to deny, and which stands uncon-

tradicted. The house then belonged to a Mr. Brown, and she

afterwards learned that the defendant had bought it. Burnett

does not testify that she learned it from him, nor does it appear
from the testimony how she learned it, except so far as it

might be inferred from Burnett's statement that it was he who
first informed her brother-in-law Stokes, that the defendant

owned the house, which Stokes denied, alleging that he learned

it by inquiring at the house, from the lady that occupied it.

However this may have been, it is uncontradicted that the ne-

gotiation which the defendant set on foot for the sale of the

house certainly fell through by reason of an obstacle which

could not then be removed, so that as respects Burnett's agency
in the matter he accomplished nothing.

The house was sold through the instrumentality of another
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broker long afterwards, in the summer of 1871. After the ne-

gotiations referred to had come to an end, Mrs. Pond came

again to this city, as would seem, in the winter of 1870-1871,
and after examining other houses, requested Stokes to make

inquiries respecting this one. Stokes sent for another broker,

Mr. Yan Renssalaer, and through his instrumentality a sale of

the house, without the incumbrance of the lease, was effected

by Van Renssalaer. in the summer of 1871. for $61,000. Mrs.

Pond testified that in resuming negotiations she was influenced

by the fact that the lady who had the lease was to leave the

house, and because she, Mrs. P., liked it better than any house

she had seen. The sale was effected at a greater price, without

the incumbrance, a long time afterwards, by another broker;
which is, in my opinion, a complete answer to the plaintiff's

case. He never procured a purchaser. All, upon his own

showing, that he did, was to inform the defendant that Stokes

wished to buy the house for Mrs. Pond
;
but nothing that the

defendant or his son did on that information, or that Burnett

did, effected any sale. It resulted in ascertaining that there

was an obstacle which the defendant could not remove, and the

existence of which put an end to all negotiations for a sale.

Stokes says that when Mrs. Pond found that there was a lease

upon the house she would not touch it at all; so that if the

state of things had remained as they were when Burnett, as the

broker and agent of the defendant, undertook to sell to Mrs.

Pond, DO sale could have been effected. That they were

changed afterwards, and the obstacle removed, was not owing
to anything which Burnett did, or the defendant did, or could

do. It was owing to the fact that some eight months after-

wards the woman who had the lease, and had kept a school in

the house, was to leave it. This entirely changed matters. It

led to a new negotiation at Mrs. Pond's instance, and her agent,

as he had a right to do, sent for the broker he preferred. He
was under no obligation, nor was she, to communicate again
with Burnett. He had not been employed either by Stokes or

her to negotiate for the purchase of the house. So far as re-

spects the defendant, Burnett came to him or to his son, asking
to be employed to sell the property as it then was, for the de-
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fendant's price, $60,000, and, being so employed, did not effect

the sale. This did not preclude the defendant from employing
another broker long afterwards to effect a sale under a different

state of facts. The preposterous proposition of Burnett is, that

because he was employed to sell the defendant's house, and un-

dertook to sell it to a particular person and could not, that no

sale of it could be made to that person thereafter, no matter

how changed the facts may have been, without paying him a

commission. That he has only to lodge his caveat to prevent
the owner from selling thereafter to any one to whom he, as

broker, tried in vain to sell, unless at the peril of paying to

him his full commission. I agree that the judgment should be

reversed, and a new trial ordered.

Judgment reversed, and new trial ordered.

THE ONTARIO BANK against THE NEW JERSEY STEAMBOAT

COMPANY.*

Defendants, common carriers, received from a connecting line, certain bales of

wool, which the accompanying freight bills designated as being
" deliverable

at Coenties Slip, advice to be sent to R. Logan, 6 So. William St., N. Y., order,

Ontario Bank." Defendants delivered the goods to the R. Logan designated in

the freight bills. Held, that they had a right to do so, and that they were

thereby relieved from liability for the goods, even although the common car-

rier originally receiving the gooJs would not have been authorized so to deliver

them.

APPEAL by plaintiffs from a judgment of this court entered

on the decision of a judge at trial term.

The action was against the defendants, as common carriers

between Albany and New York, for the non-delivery of 200

bales of wool, of the alleged value of $4-0,000. The complaint

* The judgment in this case was affirmed in the Court of Appeals on the

grounds stated in the opinion of Chief Justice DAMT.
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alleged that the " wool was, on divers days and times, between

the first day of June, 1865, and the first day of August, 1865,

shipped with and delivered to the Coburg & Peterborough

Railway Company, or to the Great Western Railway Company,
at Guelph, in Canada West, duly marked and consigned to the

order of the plaintiff for transportation and delivery at New
York city, to the plaintiff or its order." It then alleged that

the said wool, so duly marked, was delivered on board defend-

ant's steamboats, at Albany, to be carried to New York, and

there delivered to the plaintiff,
" or such person or corporation

as the plaintiff should order or direct," but that the defendant

delivered the same to some other person, and neglected and

refused to deliver it to the plaintiff. The answer was a general
denial. The facts were these : One Oldknow Pooley, a prod-
uce merchant, in Guelph, Canada West, shipped to New York

about 429 sacks of wool, by the Coburg & Peterborough Rail-

way and the Great Western Railway, and obtained from those

companies about 21 carriers' receipts or bills of lading therefor.

The sacks were marked R. L., 6 So. Wm. St., N. Y., deliver or

deliverable at Coenties Slip, and advise R. Logan, 6 So. Win.

St. R. Logan, or Robert Logan, was a commission merchant,

doing business at No. 6 South William street, New York, and

was the correspondent of Pooley, and of this the plaintiff was

informed.

Pooley drew drafts or bills of exchange at 30 days against

the shipments on Robert Logan, which he procured to be dis-

counted by the plaintiff. These drafts were accepted by Logan.

They amounted to $34,000 in gold, and were all paid by Logan
at their maturity, at the City Bank, New York, except six,

amounting to $8,850.

The wool was received by the defendants at Albany from

the New York Central Railroad Company for transportation to

New York, and was deliverable there according to directions

on bills of charges accompanying the same received from that

company, as follows :

"
Order, Ontario Bank, deliverable (or

to be delivered) at Coenties Slip, and advise (or advice to be

sent to) R. Logan, 6 South William street, N. Y." All the

wool was delivered to Robert Logan.
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The judge at the trial also found that, prior to the delivery

by defendant to said Robert Logan of the wool for which this

action was brought, he had accepted drafts drawn on him by
said Pooley as aforesaid, held by plaintiffs, to the amount of

$8,850 in gold, all of which, with certain (naming them) bills

of lading were still held by them
;
of which said several ship-

ments the first, second, fourth, fifth and sixth were received by
the defendants for transportation and delivery as aforesaid, and

were by them delivered at the city of New York to said

Robert Logan, without other special instruction or order from

the plaintiffs than as was contained on the directions on the

bills of charges aforesaid, or such as in law grew out of the

accustomed mode of previous deliveries of similar shipments.
He also found that all of the deliveries of the previous fifteen

of said shipments were made by the defendants to said Logan,
with the consent or acquiescence of said plaintiffs and said

Pooley.
From these facts he concluded as matter of law :

1st. That said Logan, as acceptor of said drafts or bills of

exchange, drawn against or upon the security of the shipments
of wool in controversy (and so as aforesaid shown to have been

received by defendants for transportation as aforesaid), became
and was authorized (in the absence of his insolvency) to require
a delivery to him of the bills of lading, or carriers' receipts, of

the property against which such drafts were drawn, or for

which such bills of lading were held, in order to provide for

their payment (citing Lanfewr v. BlofS)m, 1 La. An. 148
;

Little v. filossam, Ib. 169).

2d. That his authority to do so had been recognized and

assented to by plaintiffs in the customary course of dealing
with respect to all the previous shipments made under similar

circumstances, and defendants had a right to rely upon the

authority the plaintiffs had thereby conferred on said Logan
therein to take possession of the wool in dispute (citing Drake
v. Hawks, 49 Barb. 201

;
2 Pars, on Cont. 49, n. 6

;
Herm. on

Estoppel, 46).

3d. That the direction on these several shipments, to ad-

vise R. Logan, was an indication and designation of him as
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the proper agent of the parties interested in the goods, to be

consulted with arid direct as to their delivery at New York.

He therefore dismissed the complaint.

George Wm. Wright and Wm. Henry Arnoux, for appel-

lants.

Charles Jones, for respondents.

DALY, Chief Justice. There was no foundation whatever for

this action against the defendants, The defendants in deliver-

ing goods received from the Central Railroad Company, were

guided by the direction on the bills of charges which ac-

companied them. The freight bill of the wool contained this

direction,
" Deliverable at Coenties Slip. Advice to be sent

E. Logan, 6 S. William street, N. Y. Order Ontario Bank
;

"

in some of them the words,
" order Ontario Bank," being at

the beginning instead of at the end of the direction. The

sacks of wool were marked ^?\ R. L.
;
the first mark being

the initials of the shipper Oldknow Pooley, and the other the

initials of Robert Logan, the R. Logan referred to in the direc-

tions, and the person to whom the wool was delivered by the

defendants in New York. The wool was shipped from Guelph
and Peterboro, Canada, against drafts drawn by the shipper

upon Robert Logan, who was a commission merchant, doing
business at No. 6 South William street, in New York, and was

the shipper's correspondent. It was shipped by the Coburg
and Peterboro and the Great Western Railways, and received

by the defendants in due course of transit from the Central

Railroad at Albany. The receipts or bills of lading were dis-

counted by the plaintiff's, a banking institution in Canada West,

by which the plaintiffs were authorized to receive payment of

the drafts drawn upon Logan against the shipments ;
the

title to the property being in them to the extent of the ad-

vances they had made. In some of the bills of lading, given at

the time of the shipments by the Great Western and the

Coburg and Peterboro railways, of which the plaintiff became
the holder for value, the wool is acknowleged to have been re-
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ceived, addressed to the order of the Ontario Bank, New York.

In others, consigned to the order of the Ontario Bank, Guelph ;

but all of them contained the direction that the wool was to

be left or delivered at Coenties Slip, New York, and that ad-

vice was to be sent to " R. Logan, 6 So. Wm. street, N. Y.
;

"

and it was proved that prior drafts drawn by Pooley upon

Logan against shipments of wool, as in the present case, were

accepted by him, payable to the Ontario Bank, and were col-

lected for the plaintiffs by the City Bank of New York.

The defendants were simply connecting carriers, receiving
the wool from the Central Railroad, at Albany, also a connect-

ing carrier, to be delivered at New York, according to the

directions accompanying it. It is unnecessary to discuss what

was the obligation in respect to delivery arising upon the bills

of lading given by the -Coburg and Peterboro and the Great

Western Railways. If they, in delivering to the connecting

carrier, omitted anything respecting the delivery which should

have been communicated to him, and by which omission he,

without negligence on his part, delivered the wrool to the wrong
person, the plaintiffs' remedy is against the prior carrier, whose

negligence caused the improper delivery. The defendants had

nothing to guide them but the directions contained upon the

bill of charges and the marks upon the sacks of wool. This was

to deliver the wool at Coenties Slip, in New York, and to ad-

vise R. Logan, giving his address, which was in the immediate

vicinity of the place of delivery. What were they to infer

from this ? Simply that the place of delivery was Coenties

Slip, and that.R. Logan was the person who was to receive and

take charge of the wool. There was no indication to them of

any other consignee or person to whom or to whose order it

was to be delivered. There is no evidence in the case even

tliat the plaintiffs sent the bills of lading to the City Bank
before the non-payment of the drafts. There is nothing except

that about six months after the dishonor of the drafts the City
Bank delivered the bills of lading to the plaintiffs' attorney,

for the purpose of his making a demand of the wool of the

defendants. The probability is, that the drafts were sent by
the plaintiff' to New York for acceptance ;

for it appears that
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the advances were made by the bank to Pooley at the time of

shipment, and that all of the drafts were accepted by Logan,

payable in thirty days. It is, therefore, probably the fact that

these drafts, as well as the preceding ones which were paid^

were sent to the City Bank by the plaintiffs for acceptance and

payment.
There is nothing in the evidence showing that the plaintiffs

had made any arrangement with any one in New York to re-

ceive the wool. It was undoubtedly intended for Logan, who
had accepted drafts against its shipment ;

but there is nothing to

show that each shipment, after its arrival, was to be received

and kept by any one in New York for thirty days after the

acceptance of the draft, to be delivered to Logan only in the

event of the drafts being paid. It is sufficient, however, for

the decision of this case, that the defendants, as connecting car-

riers, delivered the wool according to the directions which ac-

companied it when it was delivered to them for its further

transmission to New York.

The judgment should be affirmed.

J. F. DALY, J. Apart from the right of defendants to

deliver the wool in suit to Robert Logan, pursuant to the

instructions in the bill of charges, it would seem that Logan
was entitled to receive the wool as against the claim of

plaintiffs. Logan, as acceptor of the drafts drawn by the shipper

against the wool, would be. under ordinary circumstances, enti-

tled to the goods, that he might reimburse himself (Little v.

Blossom, 1 La. Ann. 169
; Lanfear v. Same, Id. .148). When

the drafts were presented to the plaintiffs for discount, they
were already accepted by Logan. The plaintiffs then knew
that Logan had accepted them, relying on the shipments for his

reimbursement, that the shipments were the consideration for

the acceptances, that Logan was the shipper's correspondent in

New York, and that several prior drafts of the shipper had

been accepted by Logan and discounted by plaintiffs, that such

drafts were drawn against prior shipments ;
and therefore that

the regular course of business between the parties was for

Pooley to ship wool to New York to be sold by Logan, draw-
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ing drafts on the latter against the shipments, which the latter

accepted in advance of the sales to be made. With this

knowledge plaintiffs discounted the drafts, retaining the orig-

inal shipping receipts. The plaintiffs were not holders of the

receipts in good faith as against Logan, whose acceptances they

held, made on the faith of the goods mentioned in the receipts.

The equity of Logan, as acceptor, was prior in point of time

to that of the plaintiffs, as discounters of the drafts, and fully

as great in extent. Under the circumstances of this case, it is

no answer to Logan's right to say that he yielded his right to

the goods as security for his acceptance, by accepting the drafts

before receiving the goods. In the course of his previous deal-

ings with the shipper, Pooley, after accepting the drafts and

their discount by the plaintiff, he received the wool, and made

sales, and paid the drafts he accepted. He had the right to

expect the wool in suit, for which he had accepted, would be

delivered to him in the same course of dealing. All these

transactions, and the usage they established, plaintiffs knew
when they discounted, as has been pointed out, and as the

usage made the law for the three parties, Pooley, the plaintiffs

and Logan, dealing with knowledge of it, plaintiffs knew that

Logan would take the goods, and meet his acceptances with the

proceeds of the sales he made. And that this was the under-

standing of the plaintiffs appears very clearly from this fact,

that no other consignee of the wool than Logan was, as appears
from the testimony, at any time designated either by Pooley or

the plaintiffs. As respects prior shipments, Logan took the

wool
;
and in respect of the wool in suit, the plaintiffs or their

agents made no demand of defendants for it until nearly six

months after its delivery to Logan. If Logan were not the

consignee of the wool shipped in the course of all the transac-

tions, it would seem that there was no consignee.
From the above conclusions, based on uncontradicted evi-

dence, I am satisfied that by the usage of all parties, the ship-

per, the plaintiffs, and Logan, in the transactions in question,

and by the assent of plaintiffs, Logan was to receive the wool,

as consignee, and the defendants properly delivered it to

him.
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The judgment should be affirmed for this reason, and for

the grounds stated in the opinion of the chief justice.

LOEW, J., concurred.

Judgment affirmed.

ANDREW J. CROFDT against JOHN BRANDT.*

A sheriff levying on goods under an execution is not entitled to any compensation
in addition to his poundage for taking care of and protecting the goods, or in

arranging them for sale, and therefore charges for keepers' fees, labor in taking

the property, cartage, storage and insurance, and services for making a cata-

logue of the goods and preparing them for sale cannot be allowed.

On an execution 'issued from this court on a Judgment recovered in the Marine

Court, and the transcript filed with the county clerk, the sheriff is entitled to

no greater poundage than if the judgment had been recovered in this court.

APPEAL from a retaxation of a sheriff's bill, made at special

term. The execution in this case was issued out of this court

to the sheriff of New York county, against the property of the

defendant, upon a judgment of the Marine Court, which, by
virtue of the filing of a transcript in the office of the clerk of

the city and county of New York, under the provisions of 68

of the Code, had become a judgment of this court. The exe-

cution was for $989 31, and interest from July 9th, 1872, and

on the day following the sheriff levied on sufficient property of

the defendant (consisting of straw and other kinds of hats and

office furniture, situate at G6 Spring street, in New York city)

to satisfy the execution. The goods were at once advertised

for sale, but the sale was not commenced until August 16th,

when, as it was being proceeded with, it was stopped by an

injunction, and whatever deposits were made by purchasers
were refunded to them. Under this condition of the case, the

* Affirmed in 58 N. Y. 106.
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following bill, for his fees and charges, was presented for taxa-

tion by the sheriff :

1. Poundage on an execution of $989 31 $25 98

2. Levy and return 2 69

3. Expenses, keeping and watching property levied on 150 00

4. Labor, taking property, &c 20 00

5. Amounts paid for cartage 110 50

6. Storage and insurance 45 00-

7. For services, preparing goods for sale and catalogue
on sale, and in refunding deposits on service of

injunction 65 00

Total $419 17

The court, at special term, retaxed the bill, and allowed it

as follows :

Poundage on $989 31, and interest to August 16th,

$9 91, $997 21 :

On $250 at 2 per cent $6 25

On $747 21 at 1 per cent 9 35

Advertising sale of goods 2 00

Fee, after advertising and before sale 1 00

Receiving and entering execution 50

Travel, one mile 06

Return . 13

$19 29

The opinion by ROBINSON, J., rendered at special term, is

reported in 13 Abb. Pr. N. S. 128.

A. J. Vanderpoel, for appellant.

C. Bainbridge Smith, for respondent.

J. F. DALY, J. The facts appear in the opinion of the

judge at special term, whose order is appealed from. For

the reasons stated in that opinion, the order should be affirmed.

The authorities cited by the sheriff on the argument before us
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do not conflict (except the case of Smith v. jBirdsall, 9 Johns.

328, of which notice is taken below) with the conclusion

therein arrived at. In Gallagher v. Egan (2 Sandf. 744),

the plaintiff, in an action for the foreclosure of a mort-

gage, was allowed to tax, as a disbursement, 37 cents each for

serving notices of object of action. The sheriff served the

notices, and the plaintiff, having paid him, desired to tax the

disbursement. The court said that the expense was necessarily

incurred, and was a reasonable disbursement
;
that it was un-

important whether the sheriff served them or whether any
other person did

;
that it was not allowed as sheriff's fees, but

was given for an unofficial act which could be done by any
other person as well, and 37|- cents was allowed, as under the

.statute that was the fee allowed in the Court of Chancery for

the same service.

In the case of Bright v. Supervisors of Chenango (18 Johns.

243), the county clerk was directed by statute to procure the

necessary books for recording deeds, &c., and was also directed

by statute to send certain notices to judges and justices of the

peace. The statute did not provide for payment. On his ap-

plication, a mandamus was allowed to the supervisors of

Chenango county to allow him his disbursements for the books

and notices, because, the books were not for the benefit of the

officer, but the public ;
the tenure of his office was during

pleasure, and its emoluments were in most cases moderate, and

in some very small
;
the books became permanent records and

the property of the county, and the sending of the notices was

for the benefit of the county.

In the People (ex rel. Hilton) v. Supervisors of Albany (12

"Wend. 257), the county judge was required to attend at the

county clerk's office and witness the drawing of juries for

the Common Pleas and Mayor's courts. No compensation
was provided by statute. A mandamus was allowed to the

supervisors to audit his claim for compensation for such

services, because the practice of the court had been to allow

public officers compensation for the performance of duties for

which no compensation is provided by law
;
and the legislature

knowing such practice (as it was assumed), had made no enact-
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ment to the contrary, thus tacitly approving it
;
and this serv-

ice had no connection with the judge's judicial duties.

It will be seen that in the two latter cases, the charge was al-

lowed as a public charge against the county for a public service,

and not as an allowance to a defendant or party to an action for

extra trouble in enforcing process against him, and there is no an-

alogy between them and the case at bar. It will be noticed that

in the case of Bright, the tenure and emoluments of office are

considered in allowing this claim. If such considerations are

to enter into each case, it can hardly be contended that any
rule exists for the allowance. In the case first cited (Gallagher
v. Egari), extra allowance was not made to the sheriff but to

the plaintiff in the action, and the court expressly declared that

it was allowed not as fees to the sheriff, but as a disbursement

for a non-official act, which any person might have performed.
In Smith v. Birdsall (9 Johns. 328), the sheriff, Smith, re-

covered judgment against Birdsall for $61 68, fees and dis-

bursements for arresting him on an attachment for contempt
and taking him to Albany. The court said the charges were

reasonable and just, and no more than an indemnity ;
the de-

fendant was in contempt and liable to the costs and expenses
of the attachment

;
the habeas corpus act allowed a mileage for

bringing up a prisoner and taking him back if remanded, and

that where the law is silent as to charges for particular services,

the court, if they allow anything, must allow what is reason-

able. If this case might have been considered authority for

such charges of the sheriff as those made in the present matter,
it cannot be followed in view of the decision in Hatch v. Mann
(15 Wend. 44), and Downing v. Marshall (37 N. Y. 380). In

the latter case, it is said that "
persons acting in autre droit as

executors, administrators, guardians, receivers, <fcc., are, upon a

faithful execution of their trusts, to be indemnified out of the

trust property for all expenses necessarily incurred in the

faithful performance of their duties." But the sheriff is in no

sense here intended a trustee, nor does he act in autre droit in

taking property of the judgment debtor on execution.

The case of Hatch v. Mann (supra), has been cited in this

court at general term (1859, Dows v. McGtynn, 6 Abb. Pr.
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242), as authority for declaring an agreement to pay extra fees

to a constable a void agreement, and the Supreme Court at

special term (August, 1873, Fowler agst. The Mayor, &c.,

DANIELS, J.), has followed the decision of this court in the-

order appealed from, and disallowed the sheriff's charges foi

keeper's fees.

In the matter of poundage on the execution, it seems that

the sheriff is entitled to no more than upon executions issued

upon judgments of this court. This judgment of the Marine

Court, the transcript having been tiled with the county clerk,

is to J)e deemed a judgment of this court (Code, 68, compare
amendment of 1851 with the section as enacted in 1849). The

execution having been issued out of this court, is therefore an

execution to enforce a judgment of this court, and not of the

Marine Court. The fee bill as to poundage on executions

issuing out of the Marine Court cannot apply, even if any

authority were shown for the poundage claimed on such execu-

tions. The act of 1824, page 293, under which the charge is

made of five cents for every dollar under $50, and two and a

half cents for every dollar over $50 for serving executions,

relates only to courts held by justices of the peace, and the city

and county of New York is exprsssly excepted from it. The
fees allowed by the act of 1813 (chap. 86, R. L. vol. 2), viz.,

twenty-five cents for serving execution of $2 50 or under, and

six cents for every $2 50 thereover, were repealed by the act

of 1833, chap. 313, and no other statute that I can find estab-

lishes for the Marine Court the fee for serving execution, pay-

able to constable, marshal, or sheriff.

Order appealed from afiirmed.

LOEW, J. This is doubtless a hard case for the sheriff; but

there is no authority in law for allowing him such charges and

expenses upon the levying of an execution as are claimed by
him.

At common law the sheriff was not entitled to charge any-

thing for executing process (Coke Lit. 368 b
; Woodgate v.

Knatchlull, 2 T. R. 158
;
Dew v. Parsons, 2 Barn. & Aid. 565).

The right to exact compensation was first given by statute 23
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Hen. VI, c. 9, 10; 29 Eliz. c. 4), and these early statutes gave
a certain amount per pound upon the sum collected by the levy-

ing of an execution, afterwards called poundage^ and in regard
to other services in the execution of process, the fees the sheriff

might take for the same were specifically fixed, and in respect

to others he might take what he and the parties could agree

upon (Dalton's Sheriff, c. 119). Coke says, in referring to these

and other statutes, that the sheriffs cannot take anything except
where and so far as these statutes have allowed them (Coke
Lit. 368 b).

With us sheriffs' fees have been regulated by statute since

colonial times. Our statutes have always allowed poundage

upon the levying and satisfaction of an execution, even though
the sheriff may not sell the property levied upon (2 R. S. 645

;

People v. Adams, 1 Code Rep. N. S. 226
;
Bolton v. Lawrence,^

9 Wend. 437), together with certain other specific allowances

for services connected with executions and other process.

The right of the sheriff to compensation has been recognized
in cases which have been regarded as outside of the statutes,

some resting upon long established custom, of which instances

are given in Dalton's Sheriff, pp. 458, 469, or where the service

is not in any suit or process, but for the benefit or use of the

county, which are the cases enumerated by Judge DALY. But
I know of no case, and apprehend that none can be found, in

which it has been held that an expense incurred by the sheriff

in taking charge of the property levied upon, or in guarding it,

or in arranging it for sale, can be deducted by him from the

amount collected upon the execution, or recovered by him in

any form, all such expenses, charges and services being em-

braced in the general allowance made to him upon executions,

called poundage.

But, on the contrary, there are cases holding otherwise.

Thus, in Buckle v. Bewes (5 D. & Ry. 495 : 3 B. & C. 683),

where the sheriff retained out of the proceeds of a sale upon
execution the expense he had been put to in keeping the goods

pending an injunction in chancery, it was held to be a taking
of more than the poundage allowed by the statute of 29 Eliz.

c. 4, and that he thereby incurred the penalty of the statute

VOL. V. 9
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against extortion. In Slater v. Hames (7 Mees. & W. 413), the

sheriff deducted from the proceeds of a sale upon execution ex-

penses incurred in taking precautions to prevent a rescue of the

goods, the expense of removing them for sale, and the auc-

tioneer's commissions, all of which he was ordered by the court

to refund, upon the ground that he was only entitled to pound-

age under the 29th Eliz. c. 4, and such fees as were allowed by the

table of fees in 7 Wm. IY, and 1 Yict. c. 55. And see, to the

same general effect. Woodgate v. KnaicJibull (supra) Phillips
v. Canterbury (11 Mees. & W. 619) ;

Mathews v. Ramsey (2

Disney (Ohio), 334) ;
White v. Madison (26 N. T. 127) ; Lynch

v. Meyer (3 Daly, 256).

For these reasons, in addition to those given by Judge DALY
in his opinion, I agree that the order appealed from should be

affirmed.

LAKREMOKE, J., concurred.

Order affirmed.

STEPHEN H. TDRNBULL against SARAH A. Eoss, EXECUTRIX, &o.

Where a referee, in an action for services as an attorney, there being contradictory

testimony as to whether there had been a settlement and release, reported in

favor of the plaintiff, the court at general term reversed the judgment en-

tered on the referee's report, and vacated the order of reference, on the ground
that the evidence on the part of the defendant in support of the release was

clear, consistent, direct and probable, and that on the part of the plaintiff against

it was confused, vacillating, inconsistent and improbable, and because the

plaintiff had failed to deny, by way of rebuttal, admissions which the defend-

ant's witnesses testified he had mndo.

APPEAL by defendant from a judgment of this court entered

on the report of a referee.
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The action was to recover $6,150 15 for professional serv-

ices as attorney rendered by the plaintiff to the firm of Ross &
Marshal, between February 1st, 1866, and September 20th,

1866.

The defendant Francis A. Ross answered and interposed,

1, a general denial, and 2, alleged that the plaintiff had been

paid in full for all services rendered, and had given a release.

On the trial before the referee the plaintiff testified that he

had been retained by Ross & Marshal to protect their rights

under certain patents owned by them for sewing machine cases,

He detailed the nature and amount of those services, and swore

that he considered the sum claimed in the complaint as only a

reasonable compensation for them, and in this estimate he was

supported by the testimony of two other attorneys.

It appeared also that a previous suit had been commenced

by the same plaintiff against the same defendants, in which the

summons had claimed $630, but before the complaint was

served the suit had been settled and discontinued on the pay-
ment by Ross, on July 19th, 1867, of $300, for which a re-

ceipt was given by the plaintiff, expressing it to be in full set-

tlement " of all claims and demands of every name and nature

which 1 have against them (the defendants) or either of them,
all of which are hereby released and forever discharged."

The plaintiff's evidence tended to show : 1, that he had

signed this release in ignorance of its contents, and 2, that the

former suit did not cover the claim now sued on.

The evidence on both sides in regard to the question of this

release is fully stated in the opinion.

The referee reported in favor of the plaintiff for the full

amount claimed.

Pending the action Ross died, and the action was revived

against the appellant, his executrix.

A. W. Speirj for appellant.

Ira Shafer, for respondent.

DALY, Chief Justice. This judgment cannot be' sustained.

The receipt for the $300 given on July 19th, 1867, by the
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plaintiff was in full settlement of the action, and of all claims

and demands of every name and nature which the plaintiff

had against the defendants, or either of them, all of which it

was declared, were thereby released and forever discharged. It

was drawn by a lawyer, Conable, presented by him to the

plaintiff, and signed by the plaintiff, himself a lawyer. The

plaintiff's evidence respecting it was equivocal and unsatisfac-

tory, whilst the testimony of Conable was direct, circumstantial

and uncontradicted by the plaintiff in its details. When the

receipt was first shown to the plaintiff upon the trial, he could

not say whether it was his signature. He said it looked like

his signature. Then that he never executed it
;
that he never

signed it when it had a seal on
;
but that he did give a receipt

for the full amount of the suit. Finally conceeding that it was

his signature, he said that he signed it in a hurry ;
that he

merely glanced at it, reading part ot it,
and seeing that it was for

$300 in full, and entitled in the action which was to be settled,,

that he signed it.

The letters of the plaintiff of July 13th and 17th, 1867, to

Elliot, state that the plaintiff agrees to accept so small a sum
in s> ttlemenl of his claim on condition of being paid at once,

and asks if the testator had accepted his offer, and two days

after the last of these letters (July 19), the receipt in full and

release was signed by the plaintiff. Elliot swore that on the

19th- July, 1S67, he called at the plaintiff's office and left a

message or a note for him, he (Elliot) having been employed

by the testator to defend the suit brought against the defend-

ants by the plaintiff for his services, and that the first of these

letters of the plaintiff, saying that he had agreed to accept so

small a sum, &c., was received in reply to this message or note.

These letters were shown to the plaintiff upon the trial, and he

admitted that they were signed by him, and upon his doing so

he was asked if he then had any doubt that he had subscribed his

name to the receipt and release, to which lie replied that he had

doubt; that he did not think it was in his handwriting. After-

wards he said that he gave two receipts to Conable for the same

Amount, one that he had prepared before Conable came, and the
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-other the one brought by Conable, which was admitting that

he had signed the receipt and release.

To get rid of the difficulty of this receipt and release, he

testified that the $300 was received in full settlement of an

action brought by him against the defendants for services ren-

dered by him individually to them after the services for which

this action was brought. That his claim for subsequent serv-

ices amounted to about $500, and that he did not include the

previous services in the action, because he was in doubt

whether to sue the defendants alone for them, or to unite

Davis with him as co-plaintiff, because Davis was to share in the

profits ;
that a writing had been drawn up to that effect, but

had never been signed either by Davis or himself. That there

was a partial understanding between Davis and himself that

they were to take hold ofthe matter (that is, perform the services

for the defendants jointly), but that he and Davis did " not en-

tirely
" enter upon the performances, of them with that under-

standing. That he was retained in the first instance by the

testator, together with Davis, to prosecute their infringers, that

is, the infringers upon the defendants, and that when the serv-

ices terminated, the testator repudiated Davis. He was asked

if he told the testator, at the time when he was retained by the

testator, that Davis was to have half the profits arising from the

plaintiff's services, and he answered that he did not think he

did, nor did Davis in his presence, to his recollection.

This shallow statement furnishes its own refutation. It

admits that Davis and the plaintiff had no joint claim against

the testator for the services rendered, and that there was no

ground whatever for bringing a suit against the testator to re-

cover $500 for subsequent services, when the plaintiff had a

claim against him for $6,150 for previous services, in respect to

his right to sue for which there was, upon his own statement,

not the slightest doubt.

I forbear to dwell upon the extraordinary valuation put by
the referee of $5,000 for the plaintiff's services upon a consul-

tation at a single sitting at Mr. Stoughton's office, when a set-

tlement was effected, each item of the plaintiff's previous serv-

ices having been separately charged for
;

as in my judgment
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the case is disposed of by the documentary evidence of a settle-

ment of all claims which the plaintiff had against the testator.

I have pointed out the unsatisfactory character of the

plaintiff's testimony respecting this receipt. Conable details

all the circumstances that occurred at the time when the re-

ceipt was signed. He shows that the plaintiff not only knew
that the instrument was a release of all his claims against the

testator, but that the plaintiff at first offered to give a simple

receipt, and that Conable positively refused to take it or to pay
him the $300, unless he would execute the release. That he

executed it in Conable's presence, who signed it as subscribing

witness, and after doing so told the plaintiff that to make a per-

fect release the instrument should be sealed
;
that he asked the

plaintiff if he had any seals, upon which the plaintiff produced
one and the witness put it on the paper in the presence of the

plaintiff, and then handed the plaintiff the check for the $300.

Conable also testified that when he saw the plaintiff upon this

occasion he said to him that he had come in pursuance of an

arrangement which his partner Elliot told him he had made
with the plaintiff, to settle all the matters for $300, and that

the plaintiff replied that he had made that arrangement with

Elliot, and was willing to settle upon those terms. That he

then asked the plaintiff how they were to know what was being

settled, as there was no complaint served
;
that the testator pro-

posed to have a full settlement of everything up to that day,
and had authorized the witness to deliver the check of $300

only upon the condition that it was to be a full settlement, and

that the plaintiff replied that he understood it so. The witness

also asked him what his claims were for, and he said for a large

amount of services for the defendants (being the services sued

for in this suit) ;
that he thought he could get more upon the

trial
;
but that, in consideration of getting the money that day,

he would take $300.

All that there was to conflict with this circumstantial state-

ment was the previous testimony given by the plaintiff, for he

did not, after this testimony of Conable, go upon the stand to

contradict any of the details of what he said and what Conable

said to him. Where a witness, who is himself the plaintiff in
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the action, has his attention called to a number of details like

this, involving admissions made by him at the time, which are

in direct conflict with his previous loose general statement,

especially when they are narrated with so much preciseness

and particularity as they were in this instance, and does not

offer anything in reply, it shakes the integrity of his previous

statement, as it warrants the suspicion that he could not, or

was unwilling to, go again upon the stand and specifically deny
the various circumstances and statements called to his attention

by the witness as having occurred at the time when the receipt

was signed.
In addition to this, a member of the bar was called by the

defendants, who had read the plaintiff's testimony, examined

the pleadings and the bill of particulars, and who had been

retained by a great many companies and corporations to prose-
cute infringements, which was the kind of professional service

rendered by the plaintiff for the defendants. This was a wit-

ness especially qualified to judge of the pecuniary value of the

plaintiff's services; certainly much more so than the plaintiff 's

two witnesses Jackson and Caldwell, who had no knowledge
of the services other than as disclosed in the complaint and

bill of particulars ;
and he gave it as his opinion that $250 was

a full compensation for all the services charged for by the

plaintiff; in other words, that the $300 paid upon the settle-

ment was even more than the value of the services sued for in

this action.

We are empowered by the Code to review the facts, upon
an appeal from a report of a referee, and in my opinion it

would amount to great injustice to allow this report to stand.

I think, therefore, that the judgment should be reversed, and

and the order of reference vacated.

LOEW, J., concurred.

Judgment reversed, and order of reference vacated.
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PAUL ZUNG against GARDINER G. HOWLAND AND OTHERS.

Where a contract for the carriage of goods by vessel provided that the goods

should be taken from alongside by the consignee immediately the vessel was

ready to discharge, or otherwise the privilege was reserved to the vessel to

land them on the pier at the risk of the consignee, Held, that it must be con-

strued to mean that the goods should be at the risk of the consignee after they

were safely landed on the pier, and not that the landing should be at his risk.

A clause in a bill of lading, exempting the owners from negligence or default of

the pilot, master and mariners, does not exempt them from liability for negli-

gence of stevedores employed by them to unload the vessel.

In an action for negligence in transporting certain cases of glass, it appeared that

six cases were damaged to the extent of $80 each, and three cases to the extent

of $20 each, and the jury rendered a verdict for $460. On appeal, the court

having concluded that the defendants were not liable for the damage to four of

the cases, and there being nothing in the evidence to show whether the damage
to those cases had been $80 each or $20 each, Held, that the judgment could

not be modified by reducing it in amount, but must be wholly reversed.

APPEAL by defendants from a judgment of the general
term of the Marine Court, affirming a judgment of that court,

entered on the verdict of a jury.

The plaintiff', as consignee of 17 cases of glass, shipped to

him from London on board the vessel of the defendants, sought

to charge them with the damage arising from the breakage of

the glass, which breakage he alleged was caused by the negli-

gence of the defendants.

By their answer, the defendants alleged that they had

transported the glass upon certain conditions mentioned in the

bill of lading given for it, by which it was provided that the

defendants should not be answerable for any damage thereto,

caused k< from perils of the seas and rivers, or from any act, neglect

or default whatsoever of the pilot, master or mariners," or for

"
damage resulting from stowage or contact with other goods,

for leakage, breakage (the ship to be free from breakage, from

whatsoever cause arising), damage caused by heavy
weather or pitching or rolling of the vessel

;

* * * also
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that the goods should be taken from alongside by the consignee

immediately the vessel should be ready to discharge, or other-

wise the privilege was reserved to the vessel to land them 011

the pier
* * * at the expense of the consignee, and at

his risk of fire, loss or injury;
* * * also that the ship's

responsibility should cease immediately the goods were dis-

charged from the ship's decks." They alleged that they had

delivered all the goods in good order, except such portion of

them as had been damaged by some of the excepted causes,

and that they had been guilty of no negligence.
On the trial, the facts appeared as stated in the opinion, and

plaintiff had a verdict for $160.

Geo. W. Wingate, for appellants.

D. S. Riddle, for respondent.

DALY, Chief Justice. This judgment will have to be re-

versed. The bill of lading, in the absence of anything show-

ing the contrary, must be taken as expressing the contract

which was made with the defendants for the carriage of the

merchandise (Dow v. New Jersey Steam Nav. Co. 11 N. Y. 191
;

Moriartij v. Harnderfs Express Co. 1 Daly, 230). It contained

numerous exemptions on the part of the defendants in the event

of loss or injury, among which were exemptions from liability

for any damage caused by heavy weather, or the pitching or

rolling of the vessel
;
or resulting from stowage, breakage, or

coming in contact with other goods ;
or for any act, default, or

neglect of the pilot, master, or mariners. It also provided that

the goods were to be taken from alongside immediately the ves-

sel was ready to discharge ;
or that otherwise the defendants

might land them on the pier at the consignee's expense and

risk, as to fire, loss, or injury ; which, of course, must be con-

strued as injuries not arising on or whilst putting them on the

pier, through the defendant's negligence, where, as in this case,

the vessel is unloaded by stevedores, and not by the mariners

of the ship; the liability of the carriers continuing until they

had discharged their obligation by landing the goods properly on
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the pier and had notified the consignee. The bill of lading also

provided that the ship's responsibility was to cease immediately
when the goods were discharged from the ship's deck, and that

after the lighterman, wharfinger, or other party applying for

the goods, had "
signed for the same," that the ship was to be

discharged from all claims under the bill of lading. Imme-

diately after the acknowledgment of the receipt of the seven-

teen cases of glass, each of which, it appears, was marked " Not

upon the flat
;
handle with great care," there was an entry in

writing in these words :

"
Ship free of breakage, from whatso-

ever cause arising," which may be assumed to have added noth-

ing to the printed provision in the bill that the defendants were

not to be liable for breakage.
It was shown by the portwarden's survey and other testi-

mony, that the cargo had been well stowed, but had shifted
;

indicating that the vessel had encountered hard weather
;
the

consequences of which were that a large amount of the cargo
was damaged in the hold, in which was included at least four

of these cases of glass ;
one of the entries in the port warden's

survey being,
" four cases of glass, broken by pressure of the

cargo stowed in after hold." For the injury done to these four

cases the defendants clearly are not liable. It arose from causes

specially exempted in the bill of lading, and yet for this loss

the plaintiff must have recovered, at least, in part. The

plaintiff testified that there were six cases broken entirely and

three broken partially. That the glass in the cases broken en-

tirely was worth $480, or $80 a case, and that the other three

were damaged about $20 each, or $60 in all
; making the en-

tire loss $540. The jury gave a verdict for $460, or $80 less

than the plaintiff claimed. Now, even assuming that these

three cases partially broken were part of the four stated in the

survey to have been broken by the pressure of the cargo in the

hold, then one of the cases broken entirely must have been the

other case found broken in the hold, and there would only re-

main five cases that were broken at all, and the whole value of

these would be but $400, showing that at least the verdict was

for $60 too much. There is no testimony in the case contra-

dicting the statement in the survey; but, on the contrary, tes-
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timony confirming it; for Morgan, the storekeeper of the

Internal Revenue Department, testified that after some of the

cases had been landed, the cooper told him the cases were

broken, and that the rest could not be put out
;
that he then

went down and saw it (the glass) broken in the hold
;
that he

ordered the cooper to put it (the cases) together in some shape,

so that it (they, the cases) could be landed, and that he thinks

he saw from four to six cases that had their tops torn off; that

these cases stood nearly upon their edge forward of the hatch
;

that the cargo had pressed them together and burst the tops,

which naturally sprang off the end pieces ;
that the pressure of

the cargo, when it shifted, had been so great, that U burst

(pressed) the sides of the boxes together and forced the top

pieces out. This testimony was wholly uncontradicted. The

plaintiff's carman saw six of the cases coming out from the ves-

sel, most of which, he says, were broken, and the rest he found

upon the pier in a damaged condition, with the exception of

one case. It does not appear from his testimony that he had

been in the hold, or that he had even been upon the deck
;
so

that there is nothing in his evidence in conflict with Morgan's

statement, or the statement in the survey, or anything conflict-

ing in any other part with the evidence offered by the defendants*

We cannot reduce the amount of the judgment less the $60,

because we cannot assume upon the evidence, nor could the

jury, that three of the four cases mentioned in the survey were

the three that were each damaged about one-fourth of their

value. The plaintiff's whole case rescs upon a conclusion of

Kiel, the plaintiff's carman, that the glass, as he expressed it,

"
got broke in the slings, the sides of the boxes being crushed

in by the ropes, or from the way the cases were laid upon the

pier ;
because he found, when he came to the pier, some of the

cases lying on their flat side, with planks and boxes on the top
of them. The boxes," he said, "seemed all right, but the

glass was broken inside, and in six of the boxes the bottoms

were broken and the tops were off." If it had clearly appeared
that the glass was broken by the negligence of the stevedores

in landing the cases upon the dock, or from the manner in

which they placed them upon the dock, then there might be a



140 COUET OF COMMON PLEAS.

Zung v. Howland.

recovery to the extent of the cases so injured ;
for there is no

exemption of liability in the. bill of lading for the negligence
of stevedores

;
it extends only to that of the master, the pilot,

or the mariners, and such clauses are not to be extended for the

exemption of the carrier (Perkins v. N. Y. Central R. R. Co.

24 N. Y. 206
;
The New Jersey Steam Nav. Co. v. The Mer-

chants' Bank, 6 How. U. S. R. 383). But the uncontradicted

evidence, that some of the cases were injured and the glass

broken in the hold, cannot be ignored. The cooper testified

that his attention was called to the glass when it was in the

liold by his man, and he was asked,
" Was it sound or broken

there ?" And he answered,
" Broken

;
the glass and the cases

were broken." Assuming that the plaintiff's carman was right

{he having testified that he heard the glass crack in the slings

before it was landed), and that the cases were injured and the

glass broken in the act of unloading, or from the manner in

which the cases were placed upon the dock, still it would be

impossible, upon the evidence, to say what number of cases

were injured in this way ;
whether they embraced those that

were partially, or those that were totally injured; and it there-

fore being impossible to distinguish, all that we can do is to

reverse the judgment, upon the general ground that the amount

recovered is not warranted by the evidence
;
and we cannot,

nor could the jury, upon the evidence before them, distinguish

what proportion of the property injured was covered by the

exemption in the bill of lading, and what was not. In other

words, it does not appear, upon the plaintiff's own show-

ing, what loss he sustained through causes for which the de-

fendants were liable as common carriers, such causes not being
embraced in the stipulations exempting them from liability.

The judgment must, therefore, be reversed.

J. F. DALY and LARRMORE, JJ., concurred.

Judgment reversed.
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Louis TANNENBAUM against ALEXANDER M. CRISTALAK.

The undertaking executed (under 187 of the Code of Procedure) by the bail of

a defendant taken in custody under an order of arrest, is joint and not several,

and in an action against the bail for a breach of the undertaking, they must all

be joined as defendants.

The case of Morange v. Mudge (6 Abb. Pr. 248), laying down a different rule, held

to have been erroneously decided.

APPEAL by plaintiff from a judgment of this court entered

on the report of a referee .

The action was brought against the defendant, as one of the

sureties on an undertaking upon arrest, which was in the fol-

lowing form :

"
{Title of the cause.']
" The above-named defendant, Solomon Migel, having been

arrested by Matthew T. Brennan, the sheriff of the city and

county of New York, upon an order to arrest granted by the

Hon. Joseph F. Daly, in a certain action commenced in the

above-named court by the above-named plaintiff against the

above-named defendant
;

"
We, Solomon Migel, of No. 108 West 47th street, in the

city of New York, by occupation merchant, and Alexander

M. Cristalar, of No. 318 West 32d street, in the city of New
York, by occupation auctioneer merchant, and William A. God-

frey, of No. 33 Barrow street, in the city of New York, by

occupation merchant, hereby undertake, in the sum of one

thousand dollars, that the above-named defendant, arrested as

aforesaid, shall at all times render himself amenable to the

process of said court, during the pendency of this action, and

to such as may be issued to enforce the judgment therein.

(Signed) S. MIGEL,
A. M. CRISTALAR,

WM. A. GODFREY."

The complaint alleged the due execution of this undertaking

by the defendant Cristalar, and a failure to perform the condi-

tion of it.
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The action being against Cristalar alone, he set up a defect

of parties defendant, alleging.
" that the undertaking referred

to in said complaint was signed by the said Solomon Migel,

"William A. Godfrey, and said defendant, as a joint undertaking;
that said Solomon Migel and William A. Godfrey are both

living, and William A. Godfrey is now resident in the city of

New York."

The issues being referred, the referee dismissed the com-

plaint, and ordered judgment for the defendant, on the ground
that the undertaking was a joint one, and that the action could

not be maintained against Cristalar alone, the other obligors

being alive.

A. J. Requier, for appellant.

A. Cardoso, for respondent.

DALY, Chief Justice. By the undertaking Migel, Cristalar

and Godfrey, undertook in the sum of one thousand dollars, that

Migel would at all times render himself amenable to the process

of the court. Though the obligation was in terms joint, the

nature of Migel's obligation was different from that of the other

two. His was an absolute engagement to do certain acts, and

theirs a contingent one
;
that is that they would be answerable

in the sum of one thousand dollars, if he did not do them.

In other words, he was the principal, like one who engages to

pay a debt or sum of money, and they were the sureties. As

respects him, and them his obligation was several
;
for although

there may be no express words of severance, the several obliga-

tion of the principal will be inferred from the subject-matter,

where it appears, as in this case, by the instrument itself

(Harris v. Gearhart, 4 Dana (Ky.) 586, 587
;
Ernst v. Barile,

1 Johns. Cas. 319, 327
;
Ludlow v. MeCrea, 1 Wend. 229, 231

;

Slater v. McGrow, 12 Gill and J. 265, 270; 1 Story's Equity

Jurisp. 162, 163, 164).

But as between Cristalar and Godfrey, the obligation was

joint. It was a joint undertaking on their part, that Migel
would do certain acts, for which they bound themselves, not

severally, nor jointly and severally, but simply jointly. No
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particular form of words is necessary to constitute a covenant

of either kind {Platt on Covenants, p. 117). The nature of

the covenant will be inferred from the intention as expressed,

and where the words used are,
" "We undertake, &c.," with-

out any words of severance, the meaning is, as between

Cristalar and Godfrey, that they jointly covenant that Migel
shall do certain, acts, and it is not the less a joint undertaking
on their part, that Migel united with them in the covenant.
"

If," said Lord Holt in Robinson v. Walker (7 Term K. 154),
" two covenant that they, or one of them, shall do such a thing,

it is a joint covenant only," and although the report says, that the

other judges thought otherwise, Lord Holt's view seems to

have been relied upon by the elementary writers {Platt
on Covenants, p. 117). The distinction is an important one,

because, where the obligation is joint, neither can be sued

without the other, and if one die, being a surety only, his

estate is absolutely discharged, both at law and in equity, and the

survivor remains solely liable (Shephard's Touchstone, p. 180
;

Getty v. Binsse, 49 JST. Y. 388). It is very clear to my mind,
that if either Godfrey or Cristalar had died after entering
into this undertaking, both of them being sureties for Migel,
and an action had been brought upon the undertaking against
the personal representatives of the deceased obligor, that the

undertaking on his part would be treated not as a several but

a joint undertaking with Cristalar, and that it would be held

that his estate was not answerable.

The case of Morange v. Mudge (6 Abb. Pr. 243), is a

special term decision, and in my opinion the decision was

erroneous. No authority is cited for it, but a passage in the

opinion of Judge T. B. STRONG, in York v. Pick, (14 Barb.

645). "What Judge STRONG said in this passage is correct,

that " where a joint note is given upon & joint loan of money
or a joint liability of any kind, it is to be presumed that it

was intended that the note should be several as well as joint ;

"

that is, both makers being primarily liable as principals upon
the consideration for which the note was given ;

which is

very different from a case where one of the obligors is the party
to perform the obligation, or do the act for the performance of
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which the others are simply sureties (Pickersgill v. Ldhens,.

15 V\ all. 140; United States v. Price, 9 How. 90). The

passage referred to was evidently not read in connection with

what follows, for Judge STRONG immediately adds :

" But

where the deceased maker was a mere surety, such a presump-
tion" (that he undertook severally as well as jointly), "will

not be indulged in." I think therefore that the finding of

the referee was correct, there being proof that the co-obligor God-

frey was alive, and that the complaint was properly dismissed.

LOEW, J., concurred.

Judgment affirmed.*

JULIA M. SCHERMERHORN against THE METROPOLITAN GAS-

LIGHT COMPANY.

A gas pipe having by the negligence of the defendant been broken, so that the

gas escaped into the plaintiff's cellar, and the plaintiff having discovered that

there was a leakage of gas, and having called in a plumber to ascertain where

the leak was, and the plumber having in looking for the leak entered the cellar

with a lighted candle, whereby an explosion was caused, Held, that the plaint-

iff was not responsible for the plumber's negligence, and could recover from

the defendant for the damage caused by the explosion.

APPEAL by defendants from a judgment of the general term

of the Marine Court, affirming a judgment of that court

entered on the verdict of a jury.

The action was brought against the defendant for its negli-

gence, by which a gas pipe was broken and the gas escaped into

the plaintiffs house, where it came into contact with flame and

exploded.
The defendant denied having been guilty of any negligence,

and alleged that if any injury had been produced, it had been

through the negligence of the plaintiff.

* On a motion for a reargument, heard before ROBTNSON, VAN BRONX and

LARRKMORE, JJ., a reargument was denied.
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On the trial, it appeared that the plaintiff was the owner of

the house No. 67 West Fifty-second street in New York city,

and that the defendant was a corporation supplying the plaintiff

with gas for illuminating purposes, and that the gas was con-

veyed to plaintiff's house by means of pipes laid under the

surface of the street. On the 8th of January, 1872, the pipe

connecting the main of the defendant with the pipes in plaint-

iff's house became broken. The evidence on the part of the

plaintiff tended to show that the break had been occasioned by
the action of the frost, and that it would not have occurred had

the defendant laid the pipe at a proper depth below the surface.

The evidence of the defendant tended to show that the pipe
was laid at a sufficient depth below the street level, and that

the break had not been occasioned by the frost, but through
other circumstances, for which the defendant was not liable.

The evidence on both sides on this point is fully stated in the

opinion.

Through this break in the pipe the gas escaped and pene-
trated into the plaintiff's house, where it wa discovered and a

plumber sent for to discover where the leak was. The

plumber came, and of his own motion lighted a candle, and

with it was proceeding to enter the cellar, when the explosion

took place.

At the close of the case, the counsel for the defendant re-

quested the court to charge that if the plumber was guilty of

negligence, his negligence was that of the plaintiff; but this the

court declined to charge, and an exception was duly taken.

The plaintiff had a verdict, on which judgment was entered.

Beardslee & Cole, for appellant.

Ruggles & Felt, for respondent.

DALY, Chief Justice. The main, though not the proximate
cause of the accident, was the escape of gas into the cellar, in

consequence of the breaking of the main pipe in the street, and

there was sufficient in the evidence to submit the question to

the jury whether the breaking of the pipe was owing to the

VOL. V. 10
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defendant's negligence. A competent expert gave it as his

opinion that the fracture in the pipe through which the gas

escaped was caused by the action of frost, and there was noth-

ing in the evidence to raise any serious doubt as to the correct-

ness of his conclusion, or to indicate in niy opinion any other

equally probable way in which the pipe could have been frac-

tured. This witness, Webster, was a civil engineer who had

been engaged in the practice of his profession for fifteen years.

He had had an extensive experience in the laying down, alter-

ation, repairing, and taking care of the Croton water pipes in

this city, of which he had had for two }
rears and a half the entire

charge under the chief engineer. He had laid between two

and three hundred miles of such pipes, and was familiar with

the action of frost upon the ground of the streets of this city.

To watch with a great deal of attention the effect of the cold

on the pipes was requisite in the discharge of his duties, and

was his only business in the winter season as regards pipes.

This, as I have said, very competent witness, testified that the

average depth to. which frost penetrates in the paved streets of

this city is from three to four feet
;

that the depth to which

it may penetrate will depend upon the nature of the soil
;
that if

composed of loose rock it will penetrate very deeply ;
if the

soil is light and sandy it will penetrate quickly ;
if it has to

pass through sand, loam or clay, it will take a longer period to

pass down, and that he had known frost to break one of the

large mains of the Croton aqueduct laid four feet below the

surface, with running water.

It was shown by the defendant's evidence that the general

rule of the gas company is to lay their main pipes (to protect

them from the frost) three and a half feet below the surface of

the street. The pipe, according to the return in the company's

books, in this particular instance was laid but two feet ten

inches from the surface, and, according to Mr. Schermerhorn's

evidence, who took the actual measurement, it was but two feet

and seven and three-eighths inches, and there was nothing to

show that it could not have been laid deeper ;
nor could the

president of the company give any reason why it was not put
down to the customary depth. With the fact that the average
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depth to which frost penetrates is from three to four feet
;
that

the general rule of the company is to lay their pipes three and

a half feet below the surface, which would be about the aver-

age limit of the penetration of frpst ;
that they did not do so in

this instance by eight and three-eighths inches, or more than

two-thirds of a foot
;
and as there was evidence that the ground

was frozen down to the pipe, a question was fairly raised

whether the breaking or fracture of the pipe was not owing to

the action of frost, and attributable to the circumstance that the

pipe was not laid sufficiently deep beneath the surface.

Mr. Webster testified that he supposed that the cause of

the fracture was frost. He said,
' I should suppose, from the

examination that I made, that the street had been originally

filled in, and the freezing had lifted the pipe from the broken

rocks and broke it in letting it down." This was his opinion
as an expert, and it waa strongly corroborated by the testi-

mony ;
lor it was shown by the defendant's witnesses that the

earth below the pipe was soft and loose
;
that there was a

weight of heavy stones immediately over the pipe, that came

very near the surface, there being above them but three inches

of sand and the paving stones
;
that the break was in the mid-

dle of the pipe ;
that the earth was soft "just where the break "

occurred, and that one of the large stones lay in the crack on

the top of the pipe, showing that it was not only possible, but

highly probable that the accident occurred exactly in the way
suggested by Mr. Webster.

Some stress is laid upon the circumstance that the loose and

soft earth beneath the pipe was where the sewer connection

was made with the house, or, as the defendant's workman ex-

pressed it, that the sewer connection came into the cellar about

the place where the break was, the break being directly over

the sewer connection, and that the ground there was loose and

had not been packed. This evidence was given upon the as-

sumption that the sewer connection was made after the gas

pipe was laid
;
but this was not shown and cannot be assumed

to have been the fact. This evidence, moreover, was entirely

for the consideration of the jury, for these witnesses were con-

tradicted upon a very material point, whether the ground was
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frozen down to the pipe. One of them testified that the

ground was frozen about two feet two or three inches below

the surface, and that the pipe was three feet below the surface,

indicating that it was probably beyond the action of the frost^

He said that the ground was dug up, but that he did not look

at the sewer connection in the cellar of the house, and could

not tell in what portion of the cellar the sewer came in. He
had undoubtedly his theory of the cause of the breaking of

the pipe, and so had his fellow-workman Oldenburgh, who
also testified that the ground was frozen but two feet two or

three inches deep. That theory evidently was what the de-

fendant's counsel has urged upon this appeal ;
that in connect-

ing the sewer with the building, the earth was left loose and

unpacked immediately around the gas pipe, and that the press-

ure of the heavy weight of the stones above caused the pipe
to break. In other words, that the negligence which was the

cause of the breaking of the pipe, was the negligence of those

who connected the sewer with the house, and that the frost

had nothing whatever to do with the accident.

The main gas pipe was laid in 52d street in 1868, and the

foreman of the defendant, who laid it, was examined. He
testified that he never piled stones on the top of any of the

pipes ;
that he generally put dirt next to the pipe when he had

it, and then stone
;
and that he laid the main in this instance

in the same way ;
that he laid the pipe, but was not in the de-

fendant's service when the street was dug up.
One of the workmen above referred to testified that the

ground was frozen "
pretty near down to the pipe," but that

around the pipe it was not frozen, and the ground was soft.

The other was asked if it was frozen down as far as the a&D

pipe, and he answered that there was an inch and a half or two
inches of soft ground, and that the ground around the pipe
was loose and soft. Now Mr. Schermerhorn testified that he

saw th'e ground and the condition of the stone around the pipe
after these workmen had dug down to it, and that the pipe was

resting on stones which was a direct contradiction of the state-

ment of these witnesses. It was for the jury therefore to

determine whether his or their statement was the more reliable
;
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and even if their statement had been true, Mr. Webster's theory
or conclusion as to the cause of the accident may have been

the correct o'ne, that " the freezing had lifted the pipe from

the broken rocks and broke it, in letting it down," the force

exerted by frost being among the most powerful of physical

agents. If the frost would lift the iron pipe, and let it down

again, the earth aronnd the pipe might very well in con-

sequence of that movement be disengaged to the limited extent

stated by their workman, and present the loose and soft

appearance immediately around the pipe described by them.

The action of cold and heat is quite adequate to cause just such

a movement of an iron tubular body so placed, and to crack or

fracture it in the way Mr. "Webster supposed the accident

occurred, and is in fact a much more probable way of account-

ing for the accident, than to suppose that it was caused by the

gradual pressure of a heavy weight of stone from above,
exerted from the time when the connection with the sewer

was made, which must have been more than three years before
;

for the house was finished when the plaintiff purchased it

November 17, 1868, and the gas pipe was laid according to the

defendant's testimony in May of that year, being three years and

eight months before the accident. There was therefore, as I

have said, sufficient in the testimony to submit the question to

the jury, whether the accident was not the result of the defend-

ant's negligence in not laying its main pipe in this instance the

usual depth, to protect it from ordinary action of frost. That

point was submitted to the jury who have found against the

defendant, and their finding upon that ground cannot be

disturbed.

The remaining question is, whether there was co-operating

negligence on the part of the plaintiff. I think it very ques-

tionable whether a case of negligence was made out on the part

of the gas fitter. He had been a gas fitter for seven years, and

had served his time to the business. When called in by the

plaintiff's husband to ascertain where the gas was leaking, he

examined the gas fixtures in the basement, when he said the

smell of gas was not strong enough to do any harm with a light,

and that he had no reason to suppose then that it was dangerous
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to light one. That he was accustomed, when examining to-

ascertain a leakage of gas, to judge by the smell whether it was

safe to light a candle, and ordinarily relied upon his nose when
he went where gas was escaping, and did so upon this occasion.

Finding, after the examination of the basement, that there was

no leak there, he took a lighted candle, it being then about five

o'clock in the afternoon, to go into the cellar, where he could

not go without a light, to examine the meter, to see if there was

any leak there, and the moment he opened the door which led

from the basement hall to the cellar, the explosion took place,

which caused the injury. He opened the door, says Mr. Scher-

merhorn, and the explosion took place instantaneously. In

Larmen v. The Albany Gas Light Co. (44 N. Y. 459), the

company were notified that a cellar was full of gas, and they
sent one of their laborers, who went down into the cellar and

lighted a match, which caused the explosion. The company
were justly regarded as responsible, as the lighting of a match

by their servant in a cellar filled with explosive gas showed a

want of ordinary care and prudence, and if their agent was in-

competent and ignorant of the explosive nature of gas, it was

an act of negligence on the part of the company, after the in-

formation they had received, to send such a person without in-

structing him properly. This is not such a case. To hold that

the gas fitter here did not exercise ordinary care and prudence,
would be equivalent to holding that he was bound to know that

it might be dangerous to open the cellar door with a lighted

candle in his hand, for this was all that he did, and I doubt, at

least, if the circumstances would warrant such a conclusion as a

matter of law. But it is not necessary to determine that ques-

tion, for the gas fitter was not the plaintiff's servant or agent,

eo as to make her answerable for an act of negligence by him.

The plaintiff's husband, finding a smell of gas pervading the

house, sent for the nearest gas fitter, that he might ascertain

where the leak was, and if the gas fitter acted negligently in

the discharge of his calling, his negligence is not an act for

which the plaintiff or her husband ought to be held responsible.

The loss and injury which the plaintiff sustained was the result

of the negligence of the gas fitter and the gas company, the one
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being the proximate and the other the main cause of the explo-

sion, and she was entitled to hold them both responsible for

what occurred. It was the gas fitter's negligence that co-oper-

ated with the negligence of the defendant in producing the

accident
;
for what the plaintiff, or rather her husband, did

the sending for a gas fitter when he found that the gas was

escaping was not a negligent, but a prudent, act. In Burrows
v. The March Gas <&c. Co. (E. L. E. Exch. vol. 5, p. 69), the

plaintiff ordered from the gas company a new meter, and after

it was fixed, he requested a gas fitter, who was at work on the

internal gas fittings in the premises, to tell the company to sup-

ply a fresh service pipe from the main to the meter. They did

so, but the pipe was defective, having a hole in it. The com-

pany had the gas turned on at an earlier hour than usual, with"

the view of testing the sufficiency of the pipe. Immediately
after it was turned on, the gas began to escape into the plaint-

iff's shop, and a workman of the gas fitter, who was at work in

an upper room, upon being informed that the gas was escaping

below, went down with a lighted candle in his hand to see

whether the gas was escaping from the fittings supplied by his

master, and immediately upon his entering the shop, the explo-
sion took place, which caused the injury for which the action

was brought against the company. It was held that the work-

man, whose act was the proximate cause of the explosion, was

not the servant of the plaintiff; that the owner of premises is

not responsible for the negligence of independent tradesmen

whom he employs, or their workmen, so as to make their neg-

ligence contributory negligence on his part ;
that it did not

affect the plaintiff's right to recover against the company that

theirs and the gas fitter's joint negligence contributed to pro-
duce the accident. That if a man sustains an injury from the

separate negligence of two persons employed upon his prem-
ises to do two separate things, he may maintain an action

against both or either
;
that it was not a case of contributory

negligence, and that the company were liable to the plaintiff

for the injury he had sustained. This decision appears to me
to cover all that there is in the present case upon the question
of contributory negligence, and it is sufficient to refer to it, and
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to the reasons there given, as a conclusive answer to the claim set

up in this appeal, that the present case is one of contributory or

co-operating negligence. It is wholly groundless, and the judg-

ment should be affirmed.

LOEW and J. F. DALY, JJ., concurred.

Judgment affirmed.*

.WILLIAM M. GAMBLING AND ANOTHER against DAVID L. HAIGHT,
SARAH R. HAIGHT, WALTER JONES, &.ND OTHERS.

In a proceeding to foreclose a mechanic's lien, a contractor having claimed to

recover partly for work done under a written contract, and partly for extra

work done and materials furnished in consequence of a change in the plans and

specifications forming a part of the contract, he discovered, for the first time,

on the trial, that after he had signed the contract, the plans and specifications

forming a part of it had, without his knowledge, been so materially changed,

that he could not determine how much of the work done by him was in

accordance with the original contract. Held, that it was proper to allow

him to file and serve a supplemental pleading setting up the newly discovered

facts, and making his claim according to them.

APPEAL from an order of the special term, allowing the

defendant, Jones, to file a supplemental pleading.

This action was brought by the plaintiffs, as sub-contractors,

against the defendants Haight, as owners, and the defendant

Jones, as contractor, to foreclose a mechanic's lien, filed against

the premises situated on the southeasterly corner of Fifth

avenue and Fifteenth street, in the city of New York.

After the plaintiffs had filed their lien, the defendant Jones

also filed a lien against the same premises, to secure a balance

of $30,000, which he claimed to be due him, on his contract

with the defendants Haight. In his original answer, he al-

* A motion for leave to carry the case to the Court of Appeals was afterwards

heard before ROBINSON, LARRKMORE and VAN BRUNT, JJ., and the motion denied.
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leged that the plans and specifications, which formed a part of

the contract between himself and the owners, were to a con-

siderable extent altered and departed from, and the work

changed. He therefore claimed to recover partly for work

done and materials furnished, in pursuance of said contract,

and partly for extra work and work done by reason of the

changes and alterations in said contract.

During the progress of the trial before Stephen H. Olin,

Esq., the referee, to whom the cause had been referred, the

original plans and specifications were produced by the defend-

ants Haight, when it was ascertained by Jones that they had

been altered, without his knowledge or consent, after he had

signed the same. These alterations he claimed were so ma-

terial that it was impossible for him either to trace the extra

and contract work on said building, or to determine what work
was contemplated in and by the original contract.

The defendant Jones accordingly made a motion before the

referee for leave to amend his pleading in conformity with the

abore mentioned facts, which motion was denied, on the ground
that the proposed amendments would change the cause of ac-

tion, and that it was therefore not within the power of the

court to grant the same. He thereupon applied to the special

term of this court for leave to file and serve a supplemental

pleading setting up the newly discovered facts.

The motion was granted, and the defendants Haight

appealed.

Gray & Davenport, for appellants.

Alexander Thain, for respondent.

LOEW, J. After issue has been joined in an action or pro-

ceeding for the foreclosure of a mechanic's lien, the same is to

be tried in like manner as any other civil action (Laws of

1863, chap. 500, 5
; Doughty v. Devlin, 1 E. D. Smith, 625

;

Hullell v. Sckreyer, 4 Daly, 367, 368). The provisions of the

<Code of Procedure are therefore as applicable to such a pro-
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ceeding as they are to an ordinary action, except in so far as

they may be inconsistent with the lien act.

By section 177 of the code, the court is authorized to per-

mit either party, on motion, to make and file a supplemental

pleading alleging facts material to the case, of which he was

ignorant when the former pleading was made, or which have

arisen since that time. It will thcs be seen that before leave

to file and serve such a pleading can be given, it must be made

to appear :

1st. That the matters set up in the proposed supplemental

pleading are in aid of or material to the case
; and,

2d. That the party was ignorant of those matters or facts

when his former pleading was made
;
or else that they have

occurred since that time. But after these two prerequisites

have been complied with, the court should, in the exercise of a

sound yet liberal, judicial discretion, allow the supplemental

pleading to be filed, on proper terms, whenever it would be in

furtherance of justice to do so (Harrington v. Slade, 22 Barb.

161
; Hoyt v. Sheldon, 4 Abb. Fr. 59). This discretion does not,

however, extend to permitting an entirely new and independ-
ent cause of action to be incorporated or introduced into the

case by a supplemental pleading (Bostwick v. Menck, 4 Daly,

68).

In the present instance, the defendant Jones, in his supple-

me"ntal pleading, has set up facts which are material to the case.

They do not, as has been argued, constitute a new or different

cause of action, but simply vary the relief to which he was en-

titled, under the original answer or statement of his claim. It

is within the province of a supplemental pleading to present
such matters to the court (Bostwick v. Menck, supra; Has-

Irouck v. Shuster, 4 Barb. 285) ;
and the affidavits upon which

the motion was based, show that they did not come to the

knowledge of the defendant Jones until after the trial before

the referee had been commenced. The learned judge, at spe-

cial term, was therefore warranted in granting the application,
and the order appealed from should be affirmed.

DALY, Ch. J., and LABREMORE, J., concurred.

Order affirmed.
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SILAS RAWSON AND OTHERS against WILLIAM HOLLAND, TREAS-

URER OF THE AMERICAN EXPRESS COMPANY.

The defendants, common carriers, received for transportation goods consigned to

A., at "Dryden, Michigan, via Ridgway." The defendants' route extended no

farther than Detroit, and the common carrier between that point and Dryden
was the Grand Trunk Railroad Company, a company which gave bills of lading

for goods only in a peculiar form, containing certain exemptions from liability.

On the arrival of the goods at Detroit, the defendants stored the goods, and

notified the consignees of that fact, and requested the consignees to give them

authority to ship the goods on the forms of the Grand Trunk Railroad Com-

pany. The consignees made no reply, and fifteen days afterwards the goods
were destroyed by fire in the warehouse where they had been stored. Held,

that the defendants should have forwarded the goods by the Grand Trunk Rail-

way immediately on their receipt at Detroit
;
and the goods having been lost

through their neglect to forward them, they were liable for the loss.

APPEAL from a judgment of the general term of the Marine

Court, affirming a judgment of that court entered on the de-

cision of a judge of that court, after a trial before him without

a jury.

The action was against the defendant, as treasurer of the

American Express Company, a common carrier, for the loss of

goods delivered to them for transportation.

On the trial it appeared that the plaintiffs (composing the

firm of Rawson, Bulkly & Co.) had delivered to the American

Express Company, a common carrier, of which the defendant

was the treasurer, a package of goods directed to "Day &
Lathrop, Dryden, Mich., via Ridgway." The defendant's

company transported the package to Detroit, Michigan, and

then, for the reasons mentioned in the opinion, stored the pack-

age in the company's warehouse, where fifteen days afterwards

it was destroyed by fire.

At trial term, the judge rendered a decision dismissing the

complaint, and the judgment entered thereon was affirmed by
the general term of the Marine Court.

D. M. Partw, for appellant.

jBeardslee & Cole, for respondent.
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DALY, Chief Justice. I think the error in this case was the

assumption by the judge who tried the cause, that if the de-

fendants had delivered the goods to the Grand Trunk Eailroad

Company, the connecting carrier, receiving from that company
a bill of lading, in their usual form, exempting them from lia-

bility in the event of injury, or the loss or destruction of the

property by specified causes, that the defendants would have

taken upon themselves the responsibility of insurers if the

goods were lost or injured while in the custody of the Grand
Trunk Railway Company, by any of the causes for which that

company declared, in their receipt or bill of lading, that they
would not be responsible.

When a carrier is instructed by the consignor to send the

goods beyond his own route, by a route or carrier named by
the consignor, and the carrier, instead of doing so, sends them

by another route, and the goods are lost, he 'is answerable

{AcJdey v. Kellogg, 8 Cow. 225
;
Jackson v. The N. Y. Central

R. E. Co. 33 N. Y. 610) ;
but it by no means follows that a

carrier incurs a like responsibility, when his own carriage is

completed, by delivering the goods to the connecting carrier

for further transportation, because he receives a receipt or bill

of lading from that carrier, and the goods are lost by causes

for which that carrier declared, in the bill of lading, he would

not be responsible.

The judge has found that the Grand Trunk Railroad Com-

pany did not require, in the usual course of its business, any
bill of lading to be signed by the defendants, nor any special

contract to be made, and that no other contract was required

to forward the box than such as would have resulted by the

delivery of the box and contents, and by receiving a bill of

lading of that railroad in terms the same as was required of all

others. This was a receipt or bill of lading declaring that the

property was received, to be sent by the company subject to

the terms and conditions stated upon the other side of the

paper, which contained what was entitled "
general notices and

conditions of carriage," followed by a long list, nineteen in

number, of stipulations of exemption from liability in the event

of loss or injury, preceded by a general statement that it was
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" understood and agreed
"

that the company were not to be

responsible in any of the cases thus specially excepted.
It was held, in Lamb v. The Camden and Amboy R: R.

Co. (46 N. Y. 271), that the carrier to whom goods are de-

livered, to be carried to the end of his route and then forwarded

by him by the usual connecting line of transportation, is not an

agent of the owner, with power to bind the owner by any stip-

ulation, in respect to the further carriage of the goods not

embraced in his own contract. I understand both the judge
who delivered the opinion of the Court of Appeals in that case,

GKOVER, J., and the judge who dissented, PECKHAM, J., to agree
that this is the law

;
which is affirmatory of the view taken by

this court, when the case was before us, and of the authorities

then cited in support of it (Same case, 2 Daly, 484, 485, 490

to 493). Assuming this, then, to be the law, the Grand Trunk
Railroad could not, if the defendants had delivered to them the

box for carriage, have created a special contract binding the

plaintiffs by stipulations not embraced in the contract made by
the plaintiffs with the defendants, by simply delivering such a

receipt as the one above stated. The receipt or bill of lading

given by the defendants to the plaintiffs, which will be assumed

to be the contract entered into by them with the plaintiffs, does

contain exemption from liability, and such exemptions are to be

regarded as extending to all the connecting carriers, who are

assumed to have contracted for the further carriage of the

goods, upon the same conditions as the first carrier. But the

Grand Trunk Railroad's forms of receipt contain many more

stipulations of exemption from liability ;
and if the defendants

had even signed a special contract embracing these additional

stipulations, it would not have been binding upon the plaint-

iffs. Such I understand to be the view expressed by Mr.

Justice GROVE-R, who delivered the opinion concurred in by
the majority of the court, in Lamb v. C. & A. R. JR. Co. (46 N.

Y. 271, see p. 277); and if the defendants as carriers had no

power to enter into such a special contract for the plaintiff,

none could be created by the simple delivery to them of such a

receipt.

There was, then, no excuse for the defendants' not deliver-
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ing the goods to the Grand Trunk Railroad, it being well set-

tled that it is the duty of the carrier, when the goods are trans-

ported to the end of his route, to deliver them to the next con-

necting line or carrier, and that his liability as carrier continues

until he has discharged that duty ;
or where he cannot do so,

has divested himself of his common law liability by storing the

goods and notifying the consignors, where, as in this case, he

knows who the consignor is (Mills v. The Mich. C. It. R. Co.

45 N. T. 622
;
McDonald v. Western R. It. Co. 34 Id. 9T ;

Ladue v. Griffith, 25 Id. 364
;
Goold v. Chopin, 20 Id. 259

;

Williams v. Holland, 22 How. Pr. 137; Norihrup v. The

Syracuse R. R. Co. 5 Abb. Pr. N". S. 425
;
Redfield on Carriers,

222, 302).

This box, when received by the defendants in this city, was

marked, Day & Lathrop, Dryden, Michigan, and was acknowl-

edged in the defendant's bill of lading to have been received

from the plaintift's so marked. The defendant's route extended

only to Detroit, Michigan, and Dryden was a point beyond
that. From Detroit there were two modes of forwarding ; by
team or by railroad, to Ridgway, a station on the Grand Tiunk

Railroad, about forty miles from Detroit, Dryden being twenty-
six miles from Ridgway. When the box arrived at Detroit,

the defendant did not forward it, because the Grand Trunk

Railroad would not receive it except on these forms. No

request was made to them to carry the box, nor did the defend-

ants forward it by team. They placed it in the warehouse of

the Great "Western Railway, and sent a letter to the consignees
at Dryden, asking them to sign the form of the Grand Trunk

Railroad, inclosing one of the forms in the letter
;
with a

further request that the consignees would give them an order

to sign for them, for future lots, releasing them after they (the

goods) were out of their possession, and to prevent future

delays. They also stated in the letter that they only con-

tracted to carry goods to Detroit, and that the Grand Trunk

Railroad forms made them responsible, after the goods were out

of their possession.

The consignees did not sign the forms sent to them, nor

reply to the letter from the defendants
;
but on receiving it,
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they sent a letter to a Mr. Smith, the agent of the Grand

Trunk Railway at Ridgway, inclosing an order for the goods ;

which they did for the reason that Ridgway was the usual and

most convenient point for them for receiving the goods, and

they supposed that Smith, the agent there, would, on receiving

their letter,
" send and get the goods up to his station," so

that they could get them with their team. In this way the box

was delayed at Detroit, and fifteen days after the defendants

sent the letter to the consignees, the goods were consumed in

the destruction by fire of the warehouse of the Great Western

Railway.
When the defendants received the box from the plaintiffs

for carriage, they knew of the regulation established by the

Grand Trunk Railway, for they had to change their forms in

consequence of it, and the regulation had existed for eight years.
If they were unwilling, without special instructions, to deliver

the box to the Grand Trunk Railway, under the apprehension
of personal responsibility beyond their route, they should have

asked for such instructions when they received the box
;
for

even where the circumstances are such as to warrant the pre-

sumption on the part of the carrier, that the consignee is the

owner of the goods, the consignor, where he is, as was the case

here, known to the carrier, is to be treated as the agent of the

consignee for the purpose of shipping and consigning the

goods (Nelson v. The Hudson River R. R. Co., 48 N*. Y.
507

;
London &c. Railway v. Bartlett, 7 H. & N. 400

;
York

Co. v. Central R. R. Co., 3 Wall. 107
; Squire v. If. T.

Central R. R. Co., 98 Mass. 239). If therefore the defendants

would not forward the goods by the Grand Trunk Railroad,

which was the connecting railroad line, without special in-

struction, they should have so advised the consignor, he having

authority to make the contract in respect to their transportation,

and any contract he had entered into would have been binding

upon the consignee ( York Co. v. Central R. R. supra). This

according to the recent cases, is the rule where the consignor
is not the owner, the property in the goods having entirely

passed from him, and vested in the consignee by the delivery

to the carrier. But in this case the consignors were the owners.
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Day & Lathrop purchased the goods from the plaintiffs, and

instructed them to forward them by the Grand Trunk .Railway.

The plaintiffs delivered them to the defendants without any
such instruction, and having brought an action against Day &
Lathrop for the price of the goods, the plaintiffs were defeated

because they did not ship the goods as Day & Lathrop had

directed them to do. Day was examined as a witness upon the

present trial, and testified that if the plaintiff had obeyed his

instructions, the goods would have gone through by the Grand

Trunk Railroad to Ridgway without going to Detroit, and

escaped the accident which caused their destruction. "Where

the buyer orders the goods purchased to be sent by a par-

ticular mode of conveyance, and they are delivered to the

carrier specified by him, the delivery on the part of the

vendor is complete, and the title to the goods passes by the

delivery from the consignor to the consignee. But that was

not this case, and the plaintiffs, both at the time of the ship-

ment and when the goods were destroyed, were the owners.

If the goods were not to be forwarded by the connecting rail-

road at Detroit without special instructions, the plaintiffs were

the persons to be advised of it, when they shipped the goods,

and the defendants, in my judgment, did not divest themselves

of their responsibilty as carriers, by placing the goods in the

warehouse at the railroad depot at Detroit, and notifying the

consignees by letter, who were sixty miles from Detroit, that

the goods would be sent to them by the Grand Trunk Railroad,

if they would sign a form releasing the railroad from liabilities

to a greater extent than the exemptions contained in the

orginal contract of shipment. If the defendants desired to

comply with the wishes of that company, or to avoid em-

barrassenaents or difficulties with it, the simpler course, and

the more just one to all parties, would have been to have

added to their own contract, a stipulation authorizing them to

forward by that line, subject to the terms and conditions of the

company, so that a consignee, whether the owner of the

goods, or acting as the agent of the* consign or, in the shipment
of them, might exercise the right of determining whether he

would send them by the defendants as carriers, subject to such

conditions or not.
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For these reasons I am of the opinion that the judgment
should be reversed.

ROBINSON, J. I concur in holding the defendants liable

for the breach of their duty as forwarders.

LAKBEMOEE, J. I think the defendants are liable as for-

warders, and that the judgment should be reversed.

Judgment reversed.

THE PEOPLE OF THE STATE OF NEW YORK AND EDWARD
HOGAN against BANKSON T. MORGAN.*

The offices of justices of the peace, District Court justices and police justices

of the city of New York are distinct offices, and the latter are not embraced

under the title of "justices of the peace" as that term is used in section 18

of Article 6 of the Constitution of this State as amended in 1869, by which it

is provided that " the electors of the several towns shall * * ' * elect

justices of the peace," and the legislature may, therefore, provide for the ap-

pointment of such police justices, without violating that provision of the Con-

stitution.

Nor are such police justices county officers.

An act providing for the removal of the then existing police justices in the city

of New York, and the appointment of their successors, and regulating the

duties of such justices and the details of these courts, embraces but one sub-

ject, and this subject is expressed (within the meaning of section 16 of Article

3 of the Constitution of this State, which provides that the subject of a pri-

vate or local bill
" shall be expressed in the title,") by the words " An act to se-

cure better administration in the Police Courts of the city of New York."

APPEAL from a judgment of this court entered on the ver-

dict of a jury, rendered under the direction of the court at

trial term.

The object of the action was to test the constitutionality of

of L. 18T3, c. 538.

* Affirmed by the Court of Appeals in 58 N. Y. 679.

VOL. V. 11
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The complaint alleged that at an election duly held ac-

cording to the laws of this State, at and in and for the city and

county of New York, on the first Tuesday of December, 1869,

the said Edward Hogan, plaintiff, had been duly elected by the

votes of the electors of said city and county to the office of

police justice in and for the first judicial district of said city

and county for the term of six years from the first day of Jan-

uary, 1870. That a certificate of his said election had been in

due form duly issued to him by the proper officers. That he

had duly qualified for such office, and thereafter on the said

first day of January, 1870, entered into the possession of said

office and upon the performance of the duties thereof, and con-

tinued to discharge the same until on the fourth day of No-

vember, 1873, the said defendant usurped and intruded into

said office, and had ever since unlawfully held and exercised

the same, and excluded the said Edward Hogan, plaintiff, there-

from.

The answer alleged that in pursuance of the provisions of

chapter 538 of the Laws of 1873, entitled " An act to secure

better administration in the Police Courts of the city of New
York," the defendant and nine others had been duly appointed

police justices of the city of New York on October 23d, 1873,

and had duly qualified, and on November 4th, 1873, had entered

into the possession of the said offices, and had ever since held

the same.

The defendant further denied that he had excluded the

plaintiff Edward Hogan from any office; but defendant

charged, that at the time when the said ten persons so ap-

pointed police justices acquired their powers as such, to wit, on

November 4th, 1873, the tenure, salaries, and authority of the

plaintiff Edward Hogan, and of eight other persons claiming

to have been elected police justices at elections held in the

respective judicial districts of the city of New York, did, by
the provisions of said act, cease and determine.

On the trial all the facts stated in the answer were shown,

.and the only point raised by the plaintiff's counsel was, that

the act of 1873 was unconstitutional. The court held the act

to be constitutional and directed a verdict for the plaintiff.
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W. JL Beach and Elbridge T. Gerry, for appellant.

In December, 1869, nine police justices were elected in and

for the eity and county of New York, to hold office for six

years, from January 1, 1870.

By an act of the Legislature, passed May 17, 1873 (L. 1873,

p. 884), entitled u An act to secure better administration in

the Police Courts of the city of New York," it was declared,

that "
all provisions of law for the election of police justices

in the city of New York are hereby abolished, and all such

justices ia said city shall hereafter be appointed." The act

provides for the appointment of police justices, through nom-

ination of the mayor, and confirmation by the common coun-

cil; and provides that the powers then appertaining to any

police justice shall be vested in the new appointees ;
and there-

upon that " the tenure, salaries, and authority of the police jus-

tices theretofore existing in said city, shall cease and deter-

mine." The act requires the then existing police justices to

deliver to those appointed under it all papers, documents and

records pertaining to their office. The appointed justices are

given
" the like access and possession, in respect of the court

houses," that were enjoyed by said existing justices. The act

removes the clerks, assistants, stenographers, and attendants of

the then existing police courts, and authorizes the new board

of police justices to appoint substitutes. It provides for the

preparation, and printing annually, of statistical reports of

crime in said city, and of "deficiencies in criminal administra-

tion, and suggestions of remedies for the same;" and of the

amount and kind of business done at each of the police courts;

the services performed by each police clerk, and the compensa-
tion paid, and various other matters. It requires the board of

police to supply attendants upon the police courts from the po-
lice force. It prohibits all persons, other than members of the

bar of the State, from practicing before said courts, except in

their own defense. It provides for the removal of police jus-

tices and clerks by the Court of Common Pleas.

By virtue of this act, the elected police justices have been

displaced, and their jurisdiction, powers, and places assumed
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by others, appointed bj the mayor, and confirmed by the com-

mon council.

I. The act " to secure better administration in the Police

Courts of the city of New York" (L. 1873, ch. 538, p. 844),

which provides for the appointment often "
police justices

"
in

the city of New York, is unconstitutional, in that it, in reality,

provides for the appointment of ten justices of the peace in

that city, in direct violation of article 6, section 38, of the Con-

stitution of this State, as amended in 1870, which declares that

justices of the peace shall be elected in the different cities of

this State.

The police justices of the city of New York, existing at the

time of the adoption of the Constitution, were and are justices

of the peace, within the letter and spirit of said articles and

sections.

II. If the preceding proposition be erroneous, the act of

1873 is, nevertheless, repugnant to section 2 of article 10 of the

Constitution, and void.

By section 2 of article 10,
"

all county officers whose elec-

tion or appointment is not provided for by this Constitution

shall be elected by the electors of the respective counties, or

appointed by the boards of supervisors, or other county au-

thorities, as the Legislature shall direct."

If police justices be county officers, they cannot be ap-

pointed by the mayor and common council.

These are not u
county authorities" within the sense of the

Constitution.

The territorial identity of the city and county of New York

does not merge the distinctive character of the officers of each.

Police justices have been judicially held to be county officers

(The People v. Edmonds, 15 Barb. 529
;
Same Case on Appeal,

19 Barb. 468).

The act of 1857 (L. 1857, vol. 2, p. 761), provides that po-

lice justices shall be elected for the city and county of New
York.

Section 19 of article 6, as it now stands, does not affect this

proposition. It makes all ''judicial officers" elective or ap-

pointive, as the Legislature may direct, except as otherwise
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provided. It is to be read in connection with section 2 of

article 10. That requires the election or appointment by
"
county authorities," of all county officers whose election or

appointment is not otherwise provided for by the Constitution.

That is such a provision for election or appointment as avoids

the application of section 19 of article 6.

This question, however, is not to be determined by the

phraseology of section 19, as appearing in the amended judi-

ciary article. That did not take effect until 1870 (Richter v.

Poppenhusen, 42 K Y. 373
;
The Peoples. Gardner, 45 K Y.

812). Section 2 of article 10 is to be construed in connection

with the provisions of the Constitution as originally adopted.
No such enactment as now contained in section 19 of article 6

then existed.

On the contrary, section 18 of the original article required
all judicial officers of cities and villages to be elected. It had

no application. to county officers, and as to them left section 2

of article 10 fully operative.

Section 19 of the present sixth article was not intended to

qualify the policy declared by section 2 of article 10, either as

to county or city officers. The true construction of the section

limits the general language of the latter clause to the special

subject-matter of the preceding part. It all has relation only
to inferior local courts thereafter created. Section 18 evidences

the intent of the Legislature to preserve the system of election

and appointment as it existed at the time of the adoption of the

amended article. Justices of the peace for county and city,

and district court justices for the city, were continued elective;

and to other judicial city officers it applied the principle of sec-

tion 2 of article 10.

This section (19) did not take effect until January, 1870

(Ely v. Holton, 15 N. Y. 596
;
42 K Y. 270

;
45 N. Y. 812).

It related, therefore, only to inferior local courts, subsequently

established, and could not affect those already in existence.

The corresponding provision of the Constitution of 1846 (arti-

cle 6, section 14) contained no direction concerning the election

or appointment of these officers. That was regulated by sec-
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tion 18 of that Constitution, making all judicial officers of

cities elective.

III. The act under consideration is unconstitutional, inas-

much as it shortens the tenure of the police justices, and re-

moves them from office. They were elected in December, 1869,

to hold office for six years (L. 1851, p. 957; L. 1852, p. 51).

They were in office January 1st, 1870. If justices of the peace

they were continued in office for their respective terms by sec-

tion 25 of the amended sixth article of the Constitution (Peo-

ple v. Gardner, 45 N. Y. 812
;
Same v. Bell, 46 Id. 57).

If this may be done by constitutional amendment, the argu-
ment returns, that section 19 of article 6 does not effect that

result, in face of section 25 of the same article, and section 2 of

article 10. Section 25 continues justices of the peace in office.

Section 2 is unaffected by section ] 9 of amended article 6, leav-

ing these police justices, as county officers, to be elected, or ap-

pointed by the board of supervisors, or other "
county authori-

ties." The mayor and common council of New York do not

iall within that description.

The act is in conflict with the policy of the judiciary article

of the Constitution. That looks to the election of officers of

this character. It is declared as to justices of the peace and

district court justices. If police justices do not technically

belong to the former class, their functions as conservators of

the peace are the same. Police justices and district court

justices, in cities, combine all the powers of justices of the

peace in the country. No reason can be given for any dis-

tinction in the mode of appointment or election. The obvious

purpose of the Constitution was to make them all elective.

The first clause of section 18 provides for the election of justices

of the peace in the several towns. The next, for the election in

cities oi. officers carrying the same jurisdiction as country justi-

ces of the peace. No discrimination should be made, or was

intended to be made. No substantial reason can be given why
officers of the same class should be elected in the country and

appointed in the city.

IV. The act is also void under section 16 of article of the
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Constitution, requiring all local acts to embrace but one subject,

to be expressed in the title.

1. This is a local act.
" An act is local, within the meaning

of the Constitution, which in it's subjects relates but to a por-

tion of the people of the State, or to their property ;
and may

not, either in its subject, operation, or immediate and necessary

results, affect the people of the State or their property in

general
"

(People v. Supervisors, 43 N. Y. 130
;
Same v.

Allen, 42 Id. 378
;
Same v. O'Brien, 38 Id. 193

;
Same v.

Hills, 35 Id. 449
;
Huber v. The People, 49 Id. 132; see cases

collected, 7 Abb. N. S. 1, note
;
Matter of Walker, 2 Duer,

655).

2. The title of this act does not express its subject. It pro-

fesses to be " An act to secure better administration in the

Police Courts of the city of New York." The eleven first sec-

tions have not the slightest allusion to that subject They do

not concern, in any sense, the administration of these courts.

They simply remove the present officers and appoint new ones,

under the pretext of substituting appointment for election, as

to the justices, leaving the subordinates to be appointed as be-

fore. The title recognizes and treats the courts as completely

organized, and proposes only to regulate their administration,,

not interfering with their organization. Its subject is the

courts, not the justices. Its profession is reform in service, not

revolution in office. To be sure, better administration may or

may not be attained by changing the incumbents, but that is

not the natural signification of the title, nor would it, in that

sense, fulfill the object of the constitutional provision. One of

its purposes was to notify the people of the true nature of the

proposed legislation. That is not secured by this title. No
one would imagine that the mode of reaching better adminis-

tration would be by removing officers, and subverting the

elective policy of the State. If that could be done, still, the

elective character of these officers had been settled by the cur-

rent of legislation, and none would suspect that it was to be

fundamentally changed, under the pretense of promoting better

administration. The latter idea is associated with form, modes
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of proceeding, speedy justice not with appointments and

party spoils.

If, as professed in debate, the design was to repudiate the

practice of an elective judiciary, in its local application, the

title should have expressed it. That subject was of sufficient

consequence to attract general observation. It was enough so,

in view of the framers of the Constitution, to demand the de-

liberate consideration of two successive legislatures, followed

by the voice of the electors of the State. If this act be main-

tained, it presents the singular anomaly of an important class

of judicial officers, elective in the country and appointable in

cities
;
because it cannot be denied that police justices exert the

ancient and more important functions of justices of the peace.

Changes thus important and radical should not be accomplished

by deception. It was one object of the Constitution, in the re-

spect considered, to prevent this fraud. It has failed, or this

act of 1873 must fall.

John JT. Porter, Dorman B. Eaton, and James Jf. Smith
for respondents.

DALY. Chief Justice. As preliminary to considering the

question discussed upon this appeal, it will be necessary to

inquire into the history as well as the nature, of the office of

justice of the peace in this State, as it has existed from the

colonial period.

Under the digest or code of laws known as The Duke's

Laws of 1664, justices of the peace were commissioned for the

various towns in the colony of New York, who, whilst clothed

with all the powers of justices of the peace in England, had,
under the code above referred to, also a civil jurisdiction.

The province was divided into three ridings, and in each

riding there was a Court of Sessions held by the justices of the

peace living within the riding. It was a court of both civil and

criminal jurisdiction, and also a Court of Probate. It had

jurisdiction of all civil actions, and of all criminal offenses ex-

cept such as were to be tried by the Court of Assize, or for the

trial of which a Court of Oyer and Terrniner had to be com-
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missioned. This court was held by the justices of the peace

living within the riding, the oldest justice being the chief pre-

siding officer, and there was in addition the Court of Assize,

for the whole province, held once a year by the governor and

council and such of the justices of the peace of the different

ridings as saw fit to attend it (Historical Sketch of the Judicial

Tribunals of New York from 1623 to 1846, N. Y., 1855
;
1 E.

D. Smith, pp. 23, 24
;
The Duke's Laws in Coll. of Hist. So-

ciety, vol. 1, pp. 305 to 342
;
Rec. of Wills in N. Y. Surrogate's

Office, vol. iy.

In England, the office of justice of the peace was exclu-

sively connected with the administration of the criminal law.

The officers known by this designation were originally persons
commissioned by the king to act as guardians or conservators

of the public peace within certain territorial limits, by the act

of 1 Edw. Ill, c. 16. By subsequent enactments, their powers
were enlarged. By the 18 Edw. Ill, stat. 2, c. 2, two or three

of them might be assigned in any county, to hear and deter-

mine offenses against the peace, and to inflict punishments

according to law, and by the 34 of Edw. Ill, c. 12, they re-

ceived the name, by which they were subsequently known, of

justices of the peace, a name which distinguished them from

other judicial officers having authority before and afterwards

to exercise the same powers (Lambard's Eirenarcha, b. 1, c. 3 ;

9 Dalton's Justice, c. 2
;
2 Reeve's Hist, of Eng. Law by Finlay-

son, pp. 328 to 332).

But justices of the peace in New York have always had,

and have still, authority to try civil actions. They exercised

this authority from the beginning as members of fhe Court of

Sessions and of the Court of Assize, which was alike a court of

original and of appellate jurisdiction. Originally, there was a

local town court, held by the constable and overseers of the

town, for the trial of civil actions to the value of forty shil-

lings; and by the justice to the value of 5. When the ju-

dicial system of the colony was reorganized in 1683, this court

was held by persons commissioned by the governor, and when

the act of May, 1691, was enacted, creating a Supreme Court

and a Court of Common Pleas for the counties, it was enacted
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that this local town court should be held by a justice of the

peace, together with a freeholder of the town, who were con-

jointly empowered to try actions of debt or trespass, to the

value of forty shillings, without a jury. By the act of Dec.

16, 1723, the assistance of the freeholder was dispensed with,

and by the act of the 12th of March, 1772, the jurisdiction of

a justice of the peace, in the determination of these small

causes, was enlarged to 5. By the act of 1691, the Court of

Common Pleas in each county, except the counties of Albany
and New York, was held by a judge, commissioned by the

governor, together with three justices of the peace ;
and by

the act of 1683, courts of oyer and terminer, when commis-

sioned, were to be held by a judge and four justices of the

peace of the county, commissioned for that purpose. At the

time of the Revolution, therefore, a justice of the peace had the

same powers, as a conservator of the peace, which a justice of

the peace in England had, and, as a member of the Court of

Sessions of the county, he discharged duties analogous to those

of the justices of the Court of Quarter Sessions in England.
In addition to this, he held the local town court for the trial of

civil actions of the value of 5, and, if commissioned, sat as a

member of the Court of Common Pleas and of the Court of

Oyer and Terminer for the county (Bradford's Laws of New
York for 1694, p. 1

;
see the same statute in appendix to 2

Paine & Duer's Practice
;
Acts of 1683 and 1699

;
2 Rev.

Laws of 1813, Appendix, Nos. 4- and 5
; Livingston & Smith's

Laws, vol. 1, p. 237
;
Kent's Notes to Charter of New York

City, p. 262).

This judicial organization was never, so far as respects the

office of justice of the peace, applied to the city and county of

New York. The organization which existed there was from

the beginning, and has always been, distinct and different. It

was not only different in its origin, but in most of the acts of

a general character above referred to declaratory clauses were

inserted, that this local organization in New Nork should not

be affected by anything therein enacted. When the colony

passed into the hands of the English, in 1664, the Dutch mu-

nicipal court which then existed in the city was retained, its
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name being simply changed from the Court of Burgomasters
and Schepens to the Mayor's Court and Court of Common
Pleas, the mayor taking the place of the two burgomasters, and

the aldermen that of the schepens these municipal officers

being, in both countries (Holland and England), substantially

the same. This tribunal, under the Dutch, was a municipal
council as well as a court of criminal and civil jurisdiction, and

it continued to be so under the English until these powers
were finally separated (Appendix to 3 Daly's Rep. ;

Case of
the Brick Estate, 15 Abb. Pr. 12; Historical Sketch, &c. 1

E. D. Smith, pp. 25, 26, 33
; Dongan's Charter of 1686, 15).

The municipal government of the city was established by
Governor Nichols, in 1665, by the appointment of the mayor
And of an alderman for each of the five wards into which the

<;ity was divided. It was simply the institution of the munic-

ipal system of England as it prevailed in the English bor-

oughs and cities, the mayor and the aldermen acquiring by the

rgrant or commission appointing them, as incident to their

offices, all the power and authority of justices of the peace

(Lambard, &c. 26; Dalton, &c. c. 23); and it was as such, ex

-officio, that they sat as members of the Court of Sessions.

Upon the re-establishment of the municipal government by
Governor Andros, in 1675, he conferred upon the city govern-
ment "full power and authority to keep courts, administer

justice, and rule and govern the inhabitants according to the

laws of the province and the privileges and practice of the

city" (2 Rec. of Mayor's Court). The mayor and any four of

the aldermen were authorized to sit as a Court of Sessions, but

they did not organize any separate criminal tribunal, but dis-

charged civil, criminal and municipal business at the same ses-

sion (Historical Sketch, &c. p. 30). They also sat after this

period as members of the Court of Assize, being ex qfficio jus-

tices of the peace (Ib. 29). "When the charter, known as the

Dongan Charter, was granted to the city, in 1686, a separation

was made between the legislative and judicial functions, as well

as of the civil and criminal jurisdiction of the mayor, the re-

corder and the aldermen. Three tribunals came into existence,

composed of the same officials : 1. The common council, in
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which was vested the power to pass laws and ordinances for

the government of the city ;
2. The Court of Common Pleas,

or Mayor's Court, for the trial of civil actions
;
and the Court

of Sessions, for the trial of petty larcenies and other offenses,

which was held by either the mayor or the recorder and three

or more of the aldermen the office of recorder having been

previously added to the local organization by Governor Don-

gan in 1683.

It was provided, both by this charter and by the Mont-

gomery Charter of 1730, that the mayor, recorder and alder-

men should be ex qfficio justices of the peace within the city's

limits, and should, as snch, hold General Sessions of the Peace,
or what was then in the colony and in England known as the

Quarter Sessions, and should also sit in the court of Oyer and

Terminer when it was held in the city (Kent's Charter, pp. 25,

30, 33, 116, 118, 291).

By the Montgomery Charter, a court was created in the city

for the trial- of small causes with or without a jury, where the

value did not exceed forty shillings, which was held once every
week by the mayor, the recorder, or one of the aldermen. In

1737 the amount was enlarged to five pounds. This was the

nature of the local organization, which existed until after the

Revolution. The mayor, recorder and aldermen had, as inci-

dent to their office, all the powers of justices of the peace. As

justices of the peace, they sat in the Court of Sessions and in

the Oyer and Terminer
;
whilst in the exercise of a civil juris-

diction they held the court before referred to for the trial of

small causes, and sat as members of the Mayor's Court or Court

of Common Pleas. There was not, as in the other counties,,

and never has been in the city and county of New York, ex-

cept for a short period of three years, any separate and distinct

office known by the title of justice of the peace ;
but the powers

exercised by justices of the peace in other parts of the State

have always, as respects the city and county of New York, been,

vested in other officers as incident to their office, namely, in

the chancellor, the justices of the Supreme Court, the mayor,,

the recorder, the aldermen, and in certain officers subsequently

created, distinguished by a specific name, and invested by stat-
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ute with a portion of the powers appertaining to justices of the

peace in other counties.

The Constitution of 1777 provided that justices of the peace
should be commissioned by the governor every three years ;

and

in 1787 an elaborate act was passed (2 Jones & Yarick's Laws,

p. 9) recognizing their civil powers and regulating their crim-

inal jurisdiction. In this act, the mayors, recorders and alder-

men of the cities of Albany and New York are separately dis-

tinguished as officers having the authority of and acting as jus-

tices of the peace ;
and in the last section of the act it is de-

clared that they shall have the like powers in their respective

cities
" as the justices of the peace have in their respective

counties by virtue of this act." The justices of the peace of

the other counties have from that time to the present remained

as distinct and separate officers exercising the powers of con-

servators of the peace within their respective counties, and hold-

ing the courts known as and called in the Revised Statutes (vol.

2, p. 225, 52
;
Id. p. 7, 64)

" courts of justices of the peace/'
for the trial of civil actions. The provision of the Revised

Statutes denning the civil jurisdiction of the justices of the

peace authorized to hold courts in the other counties, and

regulating the course of procedure, is entirely distinct and

separate from the provisions relating to courts of similar

character in New York and other cities. They are grouped
under different titles, the one being denominated " courts held

by justices of the peace," and the other '

special justices' courts

in the several cities of this State," the cities referred to being
New York, Albany and Hudson, and the provisions relating to

the one have no application to the other (2 Rev. Stat. 220
;

title i, 224; titles iii, v).

This distinction was not created by the Revised Statutes,

but, as respects the city and county of New York, had existed,

as I have said, before the Revolution, and had continued un-

changed when the Revised Statutes were enacted. In 1787

the act was passed long after familiarly known as the ten pound
act (2 Jones & Yarick's Laws, p. 155), by which justices of the

peace were empowered to try civil actions where the sum de-

manded was of that amount or under, and prescribing the whole
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course of procedure in such actions. By the 20th section of

this act, the governor was empowered, with the consent of the

council of appointment, to appoint so many proper persons in

the city and county of New York as they might think neces-

sary to try civil causes under this act, by the "name of assist-

ant justices" who, it was declared, should be vested with the

same powers, in the city and county of New York, as were by
the act vested in justices of the peace in the several counties.

After the passage of this act, a doubt arose whether the alder-

men could not act under it, being ex qffieio justices of the peace
that is, whether the newly appointed assistant justices were

not, in fact, officially justices of the peace, so as to entitle those

who were ex officio justices of the peace to exercise this juris-

diction. To put an end to that assumption, an act was passed

in 1791 (2 Greenl. Laws of N. T. p. 345) declaring that the

power conferred by the previous act was to be exclusively ex-

ercised by the assistant justices created by it
;
and they continued

to hold what was known as the " assistant justices' court" until

1797.

It would extend over too large a space to refer to the various

enactments that have since been passed in relation to these

courts, thereafter successively known as "The Justices' Courts,"

"The Assistant Justices' Courts,'* "The Justices' Courts," and

the " District Courts," their present appellation. They have

during this period been six times remodeled, to say nothing
of various other statutes enlarging, diminishing, or affecting

their jurisdiction. Mr. Graham, writing of them in 1839,

after they had then been remodeled four times, says :
" In

every instance, so entire has been the departure from the plan

previously existing, that the most ingenious mind will find it-

self baffled in attempting to trace even the slightest resem-

blances between the form and character with which they have

been from time to time invested
"
(Graham on Jurisdiction,

p. 35, note 1). Mr. Graham, after observing that it may, upon
a cursory perusal of the statutory enactments, appear that " a

great similarity exists between the jurisdiction of these courts

and that of justices of the peace, arising as well from the express

words of the statute applicable to both of them, as from the fact
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that, in the local districts to which they respectively belong, they
are designed to form the same relative branches of legal juris-

diction," says that " In their minute organization, however,
differences exist which would readily escape the superficial ob-

server, not merely in regard to their general powers, but in

respect also to the incidents of their jurisdiction ;" and he

points out in what these differences consist, one of which will

serve for illustration, that the assistant justices have, by the

acts of 1807 and of 1813 recreating these specific courts, juris-

diction in actions of account, which justices of the peace never

had.

I have remarked that there was in the city of New York,
for the short period of three years, offices denominated by the

statute
"
justices of the peace." This took place in 1804. In

that year the ten pound act, so far as it related to the city of

New York, was repealed, together with three intermediate acts,

and the governor was authorized to appoint eight justices of

the peace for the city of New York, who were to hold two

courts in the city for the trial of civil actions to the value of

$50, and who were to have all the powers and privileges of

justices of the peace in the keeping of the peace, but were not

to sit in the Court of Sessions. It was in fact a city and not

a county office, and lacked a very important part of the powers
of a justice of the peace, the right to sit in the sessions (3

Web. Laws of N. Y. p. 437). This act was repealed in -1807

(Laws of 1807, p. 154) by an act which empowered the gov-
ernor to appoint a person for each of the wards of the city of

New York,
" to be known and distinguished by the name of

assistant justices of the city of New York," who were empow-
ered to try certain specified civil actions, where the amount

did not exceed $25, and generally such actions as were cog-

nizable before justices of the peace. And by the same act the
"
Justices' Court " was created, consisting of three justices com-

missioned by the governor, which was the origin of the present
Marine Court. It was declared by an act passed in 1818 (Laws
of 1818, p. 287), that the assistant justices should have the like

jurisdiction and powers as justices of the peace ;
and by an act

passed in 1820 (Laws of 1820, p. 5, 10), that they should have
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and respectively exercise the powers of justices of the peace.
This did not, however, give them the powers of justices of the

peace in other counties, for they never sat in the sessions, or

in any other criminal tribunal of the city or of the county. I

presume that the intention of these enactments was to confer

upon them the same powers as conservators of the peace, as

had been previously conferred by the 54th section of the act

of 1807, above referred to, upon the three justices of the jus-

tices' court
;
for I am not aware that they did, or ever claimed

to exercise any other. Powers of a like character were con-

ferred when these courts were again remodeled and denom-

inated District Courts in 1857 (Laws of 1857, vol. 1, pp. 727,

728, 77).

I have already pointed out that when it was claimed that

officers who were justices of the peace ex officio were entitled

to exercise under the ten pound act the powers of the assistant

justices, an act was passed giving a legislative construction

to the section of the ten pound act creating these assist-

ant justices, by declaring that it should not be competent for

the justices of the peace ex officio (the aldermen) to exercise

any of the powers of the assistant justices. In Van Lew v.

Jing, 3 Cow. 375, it was held that a provision in an act of

1818, and in an act of 1824 (acts extending the jurisdiction of

justices of the peace to $50), which deprived a plaintiff of costs

in a court of record, if the action might have been brought
before a justice of the peace, by virtue of these acts, did not

apply to the city and county of New York, because the first

section of the last act of 1824, enumerating the jurisdiction,

contained the words,
" the city and county of New York ex-

cepted," although the provision under construction was con-

tained in the 33d section of the act, and, as was urged with a

great deal of force before the Supreme Court, might have been

applied independently of the first section
;

for the assistant

justices in the city of New York had, when this provision was

enacted, and before it, jurisdiction to the same extent, $50.

It has also been held that these courts, both when they were

styled
" Assistant Justices' Courts " and " District Courts,"

were not under the code " courts of justices of the peace,"
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the language of the code being interpreted in connection with

previous and subsisting laws relating exclusively to the city

and county ofNew York (Boston <&c. Mills v. Eull, 35 How. Pr.

298
;
6 Abb. Pr. N. S. 319

;
Mills v. Winslow, 2 E. D. Smith,

18; Thompson v. Sutphen, Id. 527; Jackson v. Wheedon^ 1 Id.

141). So far, therefore, as respects the civil jurisdiction exer-

cised by justices of the peace in other counties, it has in this

city been exercised as incident to other offices or by officers

separately created and designated by another name.

This has also been the case in respect to the criminal branch

of the jurisdiction of justices of the peace in other counties. A
police office was established in this city in 1793, an organiza-
tion distinct and different, in the administration of the criminal

law, from that which prevails in the counties where there is a

justice of the peace. This act (1 Andrews' Laws, 282) authorized

the chancellor, the justices of the Supreme Court, the mayor,
the recorder, and the alderman,

" whenever they should deem
the occasion to require it, to be in said office, and do whatever

act they should deem requisite as conservators of the peace ;

"

in addition to which it created two justices, to be appointed by
the govern or, each of whom it declared should be denominated
in his commission, a special justice for preserving the peace in

the said city, who should, within the city, execute " the like

authorities which are by law vested in justices of the peace as;

conservators of the peace ," which was but a limited part of the

powers vested in a justice of the peace as a criminal magistrate.
In 1813, the number of these special criminal justices was in-

creased to three (Davies' Laws, p. 469), and this organization
continued until 1848, when an act was passed (Valentine's,

Laws. p. 583) dividing the city into six districts, for each of

which a police justice was created, to be elected by the electors

of the district, their election being obligatory by the Constitu-

tion of 1846, which act declared that the police justices created

by it should have all the powers and perform all the duties of

the former special justices. In 1867, two police justices were

empowered to hold the Court of Special Sessions, which num-
ber was, in 1858, increased to three, and after being reduced to

two from certain specified districts, was again, in 1870, in-

V<JL. V. 12
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creased to three (1 Laws of 1857, p. 890
;
of 1858, p. 441

;
of

1865, p. 1132; of 1870, p. 103). In 1860 they were all or-

ganized into a board known as ''The Board of Police JusticesO
of the city of New York," which board was clothed with cer-

tain specific duties in relation to all the police courts and for

the better maintenance of morals and order in the city. In

1865, the number was increased to eight, and in 1869 to ten

(Laws of 1865, p. 139T; of 1869, p. 854). There have been

other enactments respecting these officers, but it is not material

to refer to them.

The police justice of the city of New York, as the office

existed at the adoption of the amendment of the Constitution

in 1869, was an officer exercising a limited criminal jurisdic-

tion, which had been exercised escofficio, so far as respects the city

and county of New York, from 1664 to 1798, exclusively by the

chancellor and the justices of the Supreme Court, and by the

mayor, deputy mayor, recorder, and aldermen of the city, and

which was after that time conferred upon an officer specially

created for the city, and known for fifty years by the title of

special justice, and afterwards and down to the present time,

as police justice; the first presiding over what was known un-

til 1848 as the police office, and after that as the police court.

It is an office which has from the time of its creation in 1798,

been distinct from arid known by a different title than that of

the office of justice of the peace, a distinction that was recog-

nized in the Constitution of 1822 ( 14), which declared that

the special justices and the assistant justices and their clerks,

in the city of New York, should be appointed by the common

council, a distinct and different provision being made for the

appointment of justices of the peace. The 7th section of the

4th article provided that the supervisors
"
of every county in the

State
" and the "judges of the respective county courts

"
might

appoint justices of the peace in a manner therein specified, and

that if they failed to agree the governor might appoint. Now,
there was then a board of supervisors and a county court for

the county of New York, as well as for the other counties;

but this provision was never regarded as applying to this

county, nor was any such appointment ever made here. In
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1826, by an amendment of the Constitution, the justices of

the peace in the several towns were elected, but the special and

the assistant justices of the city of New York continued to be

appointed by the common council of the city until after the

adoption of the Constitution of 1846, which made all judicial

officers of cities and towns elective ( 18), and in that Consti-

tution the distinction referred to was recognized, the election

of justices of the peace in towns being separately provided for.

Indeed, as showing that under that Constitution, the distinc-

tion between police justices and justices of the peace in cities

was well understood and acted upon by the Legislature, the act

of 1848 (Laws of 1848, c. 155,) may be referred to, which pro-

vided for the election of one police justice and " four justices of

the peace
"

for the city of Schenectady.

My attention was called, upon the argument of this appeal,

to a letter written by me and printed as an appendix to theSDaly
R. 347, which was sent to a court in Virginia in answer to the

inquiry whether Judge BRADY had authority to take an ac-

knowledgment of a mortgage in this city as a justice of the

peace. In this letter I stated that as a judge of the Court of

Common Pleas he was ex officio a justice of the peace, author-

ized to do, within the limits of this city and county, anything
which a justice of the peace can do. I went into a lengthened
historical examination to show that the judges of this court

have always had, within the territorial limits of the court, all

the power and authority which a justice of the peace had from

the earliest institution of that office
;
and that when a statute

of Virginia declared that an instrument might be acknowledged
in another State before a justice of the peace, that it was suf-

ficiently acknowledged, if taken before an officer clothed with

all the power and authority of a justice of the peace, although
known by another name that is, by an officer holding another

office, but who, as incident to that office, may act as a justice

of the peace. Whether I was right or wrong in that conclu-

sion I do not see that it has any material bearing upon the in-

quiry before us, which is, whether the police justice and the

justice of the peace are two offices, or the same office.

That they are not the same office, but distinct offices, I
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think sufficiently appears by the lengthened investigation I

have gone into, and is supported by the decision of the Court

of Appeals, in Sill v. The Village of Corning (15 1ST. Y. 29 7) >

and Brandon v. Avery (22 N. Y. 469). I shall now briefly

refer to some of the points relied upon by the appellants.

First, it is said, that the police justices and District Court

justices combine all the powers of justices of peace in the

country. I have, in the previous examination, shown that this

is not so. That District Court justices and police justices have

powers which justices of the peace in other counties have not,

and that justices of the peace have powers which the others

have not. Second. All that was decided by the Court of Errors

in Clark v. The People (26 Wend. 599), was, that the provision

made in the Constitution of 1822, for the appointment of

justices of the peace in towns, did not preclude the legisla-

ture from directing how justices of the peace should be ap-

pointed in cities. Justices of the peace in cities, constituting

a class of officers for whose appointment no constitutional pro-

vision existed, except a general one giving the power to the

legislature, I fail to see what bearing this decision has upon the

question before us, or the passage quoted from the opinion of

Senator Ely. It was simply that the provision in the Consti-

tution, declaring that the governor should appoint all judicial

officers except justices of the peace, was general and not limited

to justices of the peace in towns, which was no doubt correct,

for there was then, as is stated in the case, sixteen justices of

the peace in cities other than the city of New York, for whose

appointment the Constitution had made no provision, except
the general one before referred to. Neither the case nor their

remarks have any bearing upon the question as respects New
York, that city having been specifically provided for by the

provision in the Constitution already referred to. Third. The

decision in The Matter of Walker (3 Barb. 162), was, that a

provision applicable to the justices and clerks of the Marine

Court, in an act entitled an act in relation to justices and police

courts in the city of New York, did not render the other parts

of the act unconstitutional, even if that provision were not

embraced in the title. Judge HURLBUKT thought that it was;



NEW YORK APEIL, 1874. 181

The People of the State of New York v. Morgan.

that it was embraced by the words "
Justices' Court." Whether

he was right or not in that conclusion I shall not pause to in-

quire. The remark was obiter, made without any examination

of, or at least without any reference to the numerous statu-

tory enactments relating exclusively to this city ;
and even if

it were correct, it would not reach the point involred here.

Fourth. The observation that if the police justices are not

justices of the peace, the evil result would follow, that there

has not been since 1848 any lawful Court of Special Sessions,

and that all convictions since that period for petty offenses

have been irregular, is wholly without foundation. The special

sessions is an inferior branch of or subordinate tribunal of the

general sessions, which has been in existence for nearly a century
and a half, for the trial of misdemeanors and petty offenses,

which are tried there without a jury, unless the accused demands

one, which court, until 1857, was held by the mayor, the re-

corder, a judge of the Court of Common Pleas or the city

judge, together with two aldermen. The charter adopted in

that year took away from the aldermen the right to sit as

judges in the criminal courts, and provided that the special

sessions should be held by any two police justices of the city,

and that the court, when so HELD, should have all the powers and

jurisdiction appertaining to it ly law (Amended Charter of

1857, 48); and the Legislature had under the Constitution,

the power to confer this jurisdiction (Nelson v. The People,
23 N. Y. 293). The eminent counsel by whom this point
was taken, supposes, as he states, that the jurisdiction and

powers of the police justices as judges of the special ses-

sions are derived from their character as justices of the peace ;

but it is evident that his attention has never been called to this

provision in the charter of 1857.

In the amendment of the judicial article (Art. YI) of the Con-

stitution, adopted in 1869, it is declared ( 18) that judicial offi-

cers not therein provided for shall be elected or appointed as the

Legislature may direct. That the electors of the several towns

shall, at the annual town meeting, elect justices of the peace ;

that justices of the peace and District Court justices, shall be

elected in the different cities of the State, and that all other
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judicial officers in cities whose election or appointment is not

provided for in the amendment shall be chosen by the electors

of cities, or appointed by the local authorities thereof. If

there were no justices of the peace in any of the cities of the

State, it might be claimed that this provision was intended to

embrace officers discharging in cities analogous duties, though
known by a different name

;
but there were, at the time of the

framing of this amendment, justices of the peace in other cities

of the State, so as to give full effect to this provision without

extending it to officers in the city of New York, known by a

different name, who perform in part duties which are dis-

charged by justices of the peace in other counties or in other

cities.

After the judiciary article was reported to the convention

by the judiciary committee, Mr. Murphy proposed an amend-

ment by which justices of the peace and police justices in cities

were made elective, which was carried. A few days after, he

moved to reconsider his own motion which being carried, he

submitted another amendment by which the words "
police

justices
" were stricken out, and the words inserted in their

place,
" District Court justices

"
a change which he said had

been made after submitting this amendment to the gentlemen,
interested in the question in the city of New York, and, as he.

believed, all others who taken any interest in it
;
that with

their assent he had modified the original amendment, and that

as so modified, he believed it would be acceptable to all. He
also stated that he had originally supposed that district justices-

of the city of New York were justices of the peace, and were

included within that denomination, as expressed in the amend-

ment, but that it appeared that they were considered otherwise..

He was asked by Judge Yerplanck why he moved to strike

out the election of police justices by the people of cities, and

Mr. Murphy answered that he did so as a matter of compro-

mise^ in order to save the District Court justices of the city of

New York, who were of civil jurisdiction that is, as I inter-

pret his language, that he meant to substitute District Court

justices, who exercised only a civil jurisdiction, for police jus-

tices who were criminal magistrates; that the compromise,
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which was the result of the conference to which lie refers, with

gentlemen from New York and others interested in the ques-

tion, was to provide for the election of the District Court jus-

tices of New York, who had been omitted, and to leave the

election or appointment of the inferior criminal magistrates in

that city, and in other cities, to the Legislature. Judge Yer-

planck, after this explanation, thought it was unnecessary to

agree to any such compromise. He said that the police justices

of the city of Buffalo had been elected for many years; that

there was no complaint, and that he knew no reason why the

election of these officers should be changed and made subject
to the appointment of the Legislature. Mr. Murphy replied
that "

it does not follow that it shall be," to which Judge Corn-

stock added,
" It will be left just where it is."

It is claimed, on the argument of this appeal, that these

last two observations were equivalent to saying that the police

justices were justices of the peace, and as such were included

under that title in the amendment. If that were so, then it i&

difficult to understand what Mr. Murphy meant by a compro-
mise

;
because if both the police justices and the District Court

justices were included in the modified amendment as offered,

there was no compromise at all. If such were the understand-

ing, it would have been a very simple thing to have said that

the police justices were embraced by the title justices of the

peace, when Judge Yerplanck put the question,
" What be-

comes of the police justices ?
"
(Debates in Constitutional Con-

vention, vol. 5, pp. 3847, 3848). But the construction of the

Constitution is not to depend upon what Mr. Murphy may
have said or what Judge Comstock may have thought. They
cannot be regarded as representing what was the understanding
of the sixty-six members that voted for and the twenty-two
that voted against this modified amendment. I was one of that

number, and know what my own views were, and I think I

remember how Judge Yerplanck voted. But it is not in any
such way, or by what particular members may have said in de-

bate, that a constitutional provision is to be interpreted. It

was the act of many minds, and it is the language by which

they have expressed their intention, that is to be looked to.
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Where that is unambiguous, a constitutional provision is to be

viewed in connection with the state of things existing when it

"was enacted
;
and when it refers to a particular office or thing

by name, it is to be understood as meaning that office or thing,

and not something else or something more. It is to be pre-

sumed to have been passed with reference to, and to imply, a

knowledge of existing laws
;
and where there was, when this

constitutional amendment was framed, a well known office in

nearly every county of the State, which had been known in

the colony and the State for two hundred and four years by the

specific designation of "justice of the peace," it must be un-

derstood that it is that office, and no other, that is meant, when
it is specifically referred to by name

;
and that in a county

where there was no such office by name, that it did not mean

to include offices there of a different name, because they were

created to exercise in part the functions of a justice of the

peace. Here there is no ambiguity of language, for a well

known office is designated by name
;
and even where there is

ambiguity or doubt, the rule in the construction of constitu-

tions is to hold the provision to mean what the words most

aptly and directly express (Story on the Constitution, vol. 1,

pp. 340, 342
;

Gibbons v. Offden, 9 Wheat, 1&8). To declare

an act of the Legislature unconstitutional and void is, in the

language of Chief Justice Marshall, at all times a question of

much delicacy, which ought seldom, if ever, to be done in a

doubtful case
;
that it is not upon slight implication or vague

conjecture that the Legislature is to be pronounced to have

transcended its powers (Fletcher v. Peck, 6 Cranch, 128). Its

authority is absolute and unlimited, except by the express

restrictions of the fundamental law (Bank of Chena/ngo v.

Brawn, 26 N. Y. 469) ;
and it must be clear, obvous and plain,

beyond any reasonable doubt, that it was restricted from doing
what it has done, before its enactment will be declared void

(Cochran v. Van Surlary, 20 "Wend. 382, 383
;
Clark v. The

City of TtocJienter, 24 Barb. 470
; Wellington v. Petitioners, 19

Pick. 95
;
Newell v. The People, 7 N. Y. 9

;
The People v.

Fisher, 24 Wend. 220
;
Ex parle Collum, 1 Cow. 564). This

is a sound and safe rule, and if departed from, by applying
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such tests as the spirit, the general intention, &c., constitutions

may be made to mean anything that judicial tribunals think

proper to declare. It is a rule of construction, settled by
numerous adjudications, and in its application is, in my judg-

ment, decisive in this case. If the office of police justice in

the city of New York is included in that of justice of the

peace, then the office of District Court justice is equally in-

cluded, for all that is or can be relied upon to warrant that con-

clusion in respect to the one applies with equal force to the

other, and in that view there was no occasion whatever for Mr.

Murphy's subsequent modification of his amendment. The
conclusion would then have to be, that the reconsideration of

his amendment was not required, and that he subsequently of-

fered, and the convention adopted, a provision in respect to

District Court justices, which was wholly unnecessary. In my
judgment, justices of the peace, District Court justices and

police justices of the city of New York are distinct officers,

and that the latter are not embraced under the title of justices
of the peace in the amendment of the Constitution of 18G9.

The remaining objection, that the subject of this act is not

embraced in its title, I shall dispose of "very briefly. It is en-

titled
" An act to secure better administration in the Police

Courts of the city of New York." It has been held that the

design of this constitutional provision in respect to local acts

was to prevent the uniting of various objects, having no neces-

sary or natural connection with each other, in one bill (Conner
v. The Mayor &c. of New York, 5 N. Y. [1 Seld.] 293), and

that it is sufficient that the title describe the object to be ac-

complished, without specifying the means (The People v. La/w-

rence, 36 Barb. 190). This court cannot, nor can any court

judicially say, that the object of this act is not to secure better

administration in the police courts of this city, or that any one

of its provisions in respect to the police justices is not ex-

pressed by or embraced within that object. It is only in

respect to the police justices that the inquiry is material, for it

is well settled that an act may be void in respect to provisions

not expressed in its title, and be constitutional in respect to

others that are (The People v. Buel, 46 N. Y. 68, 69). The
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appellants chiefly call our attention to the change by which

the police justices, instead of being elected in the districts, are

thereafter to be appointed by the mayor a provision which may
tend to secure the better administration of these courts

;
at least

no court can say, judicially, that it will not, and unless we can

say this, we cannot hold that the subject is not expressed in its

title. A provision that all judicial sales in this city thereafter,

should be made by the sheriff, is not expressed by the title,
" An act in relation to sheriffs' and referees'

"
fees in this city

(Gaskin v. Meek, 42 N. Y. 187) ;
nor a provision relating to

the term of office and the time of electing councilmen in this

city, by the title,
" An act to enable the board of supervisors

to raise money by tax," the expenditure of it, the auditing and

payment of unsettled claims, and in relation to action at law

against the city (People v. O'JBrien, Id. 193) ;
nor a provision

reorganizing a city court by the title,
" An act to makefurther

provision for the government of the county of New York "

(Huber v. The People, 49 JST. Y. 133) ;
the decision in the latter

case being put upon the ground that the title clearly indicates

merely a revenue act and not any intention to change the char-

acter of the government of the city in any way, or to amend

the charter. That the words in the title to make further pro-

vision, indicate only to provide means or supplies. This, I

think, was going very far. I do not mean thereby to question

the correctness of the decision, but to point to it simply as an

extreme case, and if the construction of this provision in the

Constitution is to be carried farther by holding that the words

to " secure better administration in the police courts
" does not

indicate any intention to change these courts in any particular,

or the office of those that are to hold them, it must be left to

the court of last resort to put that extreme construction upon
the act in connection with the constitutional provision. In the

recent case, Matter of Mayor (50 N. Y. 504), it was held by
Chief Justice CHURCH, in delivering the opinion of the court,

that the Constitution does not require that the title of an act

should be the most exact expression of the subject ;
that it is

enough if it fairly and reasonably announces it, and if the sub-

ject is a single one, and the various parts have respect or relate
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to that subject, the Constitution is complied with. The subject

in this case is a single one, to secure a better administration in

the police courts, and, as I have already stated, we cannot say

that a provision substituting an appointment by the mayor,
instead of the election of these inferior criminal magistrates in

the districts of the city where these courts are situated does not

relate to that subject.

ROBINSON and J. F. DALY, JJ., concurred.

Judgment affirmed.

JOHN SLADE et al. against DAVID JOSEPH, IMPLEADED..

ROBERT W. ABORN et al. against SAME.

WILLIAM C. LANGLEY et al. against SAME.

WILLIAM II. MACKINTOSH et al. against SAME.

BENJAMIN A. FARNHAM et al. against SAME.

GEORGE O. HOVEY et al. against SAME.

A person indicted in this State, and brought here from another State by process

of extradition, may be arrested here on civil process issued at the suit of per-

sons who have not connived at or been instrumental in procuring his indict-

ment and extradition.

A person in custody on a criminal charge may, before or after conviction, be

served with civil process.

A positive sworn statement by a person as to facts not within his actual knowl-

edge e. g., the acts of another person not done in his presence if made with-

out any explanation as to how he became acquainted with the facts, is not en-

titled to any credit.
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. APPEAL in first five cases by defendant from order of

special term denying motion to vacate order of arrest.

Appeal in sixth case by plaintiff's from order of special

term vacating order of arrest.

The facts are stated in the opinion.

Grate Nathan, for Joseph, appellant in first five cases and

respondent in sixth case.

Martin <& Smith, for respondents in first five cases and for

appellants in sixth case.

KOBINSON, J. The defendant David Joseph applied to set

aside orders of arrest granted against him in these six actions un-

der 179 of the Code, for fraud by false pretenses in contracting

the debts in suit, claiming, first, that the charge of fraud was

groundless, and, second, that he had been brought into this

State from the State of Ohio where he resided, as a criminal

charged with such/ fraud upon his creditors upon an extradi-

tion warrant, after indictment obtained at the instance of his

creditors, and with the sole view of subjecting him to the

service of orders of arrest in the civil actions commenced

against him ;
that he was accordingly brought to this city and

lodged in prison until he was released on bail on or about the

7th day of January, 1870 ; that in the mean time orders of ar-

rest in these and other actions had been procured and placed
in the sheriff's hands for service when he should be released

from imprisonment on the criminal proceeding ;
and that on such

release he was immediately arrested at the suit of said George
O. Hovey and others plaintiff's (No. G), and also in two other

actions by plaintiffs not parties to this appeal, and taken to jail,

where the orders of arrest were subsequently served on him
in the other five actions above named. The various creditors

upon whose complaints the indictments were procured, were

none of them plaintiffs in any of these actions, but the de-

fendant states that the indictments were procured to be found

by William S. Dunn " and the creditors generally of the said

defendants in the city of New York including the plaintiffs in
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the above entitled actions" but states no facts within his knowl-

edge upon which such a statement is predicated. As appears
from his affidavit, he was then in Ohio, and he fails to explain
how he is able to state with such positiveness so general a fact

in respect to so many other parties and their acts and conduct

in the city of New York. If one swear to a fact without act-

ual knowledge
" then it is legal false swearing," although what

he swears to may prove in fact to be true (Russ. on Crimes,
1753

;
Commonwealth v. Cornish, 6 Binn. 249

;
Carroll v.

Charter Oak Ins. Co. 10 Abb. [U. S.j 175). His statement,

unexplained by any suggestion how he could possibly know
the facts sworn to, disentitled it to any credit. It is in no

way supported by any affirmative evidence beyond mere hear-

say, and is contradicted by an affidavit of a member of each of

these plaintiffs firms, assuming to speak positively for himself

and co-plaintiffs, denying any complicity in the procuring of the

indictments or in the extradition proceedings.
It was conceded upon the argument of these appeals that

the defendant had not so far produced evidence in contradiction

to the charges of fraud, as would warrant a reversal or vaca-

tion of the orders of arrest to be made because he had shown

himself innocent of the charge, but his discharge from those

orders is claimed on the ground of complicity of these several

plaintiffs in the extradition proceedings instituted in bad faith,

and with a single view of bringing the defendant within the

jurisdiction of this court, in order that the orders of arrest

should be served on him in civil actions. A perusal of the af-

fidavits on these appeals will fail to show by any satisfactory

proof, that any of the plaintiffs in these several actions in any

way participated in or connived at the indictment or extradition

of the defendant, or did anything beyond availing themselves

of his presence in this State after being so brought here at the

instance and through the agency of other creditors, to serve

process by order of arrest upon him.

I fail to discover from the papers submitted, any legal evi-

dence of deceitful action by those other creditors in procuring
defendant's extradition. He has never been discharged from

the indictments. He is merely discharged from imprisonment
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in the county jail, upon giving bail for his appearance to an-

swer the criminal charges made against him. If predicated

upon like conduct as that disclosed in reference to these several

plaintiffs (and the papers so indicate), his criminality scarcely

admits of a doubt, and upon what consideration he induced

some of those creditors to allow and favor his release on bail

does not appear. Even if those creditors or any of them, pro-

cured his extradition with the deceitful purpose of bringing
him here and subjecting him to civil process, no such scheme

is justly imputable to any of these plaintiffs, upon any proofs

furnished by the appeal papers. It is well settled that a per-

son in custody upon a criminal charge, may before or after con-

viction, be served with civil process. One under conviction or

arrest, under such criminal proceedings, has no immunity be-

yond what may be claimed by one innocent of crime, or free

from such a charge or suspicion (Davis v. Duffie, 3 Keyes, 605
;

s. c. 1 Abb. Ct. App. Dec. 486; Dunham v. Drake, Coxe

[N. J.], 315). The exception to this rule exists where the

debtor has been brought into this State, by or through the

connivance of the creditor, upon the mere pretext of a crimi-

nal charge, in order to subject him here to service of civil pro-

cess by arrest or otherwise. Courts of record, also, will not

tolerate service of process on any person who for that purpose
has been deceitfully brought within their jurisdiction, they will

also protect from arrest " eundo et redeundo," not only parties,

but also witnesses, who in obedience to its process, or in fur-
therance of its proceedings, appear within its jurisdiction. The

defendant establishes no case within any of these exceptions, to

the general efficiency of the process of the court by way of

order of arrest.

The fact that the order of arrest in the sixth suit brought by

Hovey and others, was in the hands of the sheriff', a day or two

before the defendant was released from the criminal charge

(affidavit for and order of arrest, January 5th, 1870; returned,

January 7th, 1870), as has already been stated, furnish no

ground for maintaining a charge that they connived at the pre-

vious proceedings, under which defendant was brought into

the State, in December, 1869. In the five other suits, the



NEW YOBK APRIL, 1874. 191

The Mechanics' and Traders' Bank v. Crow.

orders of arrest were not procured until the 10th day of Janu-

ary, 1870, three days after his release on bail from the criminal

charge.

Under these views, the order denying the motion to vacate

the orders of arrest in the first five actions should be affirmed,

and that discharging such order of arrest ia the Hovey suit

(No. 6) should be reversed.

DALY, Ch. J., and LAREEMOKE, J., concurred.

Order in first five cases affirmed
;

order in sixth case

reversed.

THE MECHANICS' AND TEADERS' BANK against ELLIS N. CROW
AND JOHN J. RIOEMAN, IMPLEADED.

Plaintiff, a banking corporation, discounted for one of its depositors an accommo-

dation note, of which he was the payee, and credited him with the proceeds, a

part of which was at once applied to pay a note held by the plaintiff, on

which he was liable, and which was at the same time delivered up to him : Held,

that the plaintiff was a holder of the note for full value.

In such a case, the surrender of the original note and the extension of credit on

the substituted security is a present valuable consideration.

An accommodation note delivered to the payee upon his agreement to give the

maker a part of the proceeds of the discount thereof and another note as

security, is not, by the failure of the payee to fulfill his agreement, rendered in-

valid in the hands of a holder for full value without notice and before maturity.

A person who, without consideration, indorses a note, in order to enable the

payee to get it discounted, is not, as against one who subsequently discounts it

without notice, for full value and before maturity, relieved from liability by the

failure of the payee to appropriate the proceeds of the discount, as he repre'

sented he would.

A lamp-post box provided for the reception of letters by the United States Post

Office Department, under the authority of the act of Congress (approved June

8th, 18*72), is one of the immediate agencies of the post office for the reception

of letters, and constitutes part thereof, and a deposit of a letter therein ia a

deposit "in the post office," within the meaning of L. 1833, c. 271, 8, pro-

viding f,.r serving notice of protest by mail.
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APPEAL by defendants from a judgment of this court en-

tered on the verdict of a jury.

The action was brought by the Mechanics' and Traders'

National Bank of the City of New York, on a note for $2,500,

made by the defendant Crow to Dusenbury & Nelson, and in-

dorsed by the defendant Riceman before its discount by the

plaintiff.

The facts on which the defendants Crow and Riceman

claimed to escape liability, are stated in the opinion.

Plaintiff obtained a verdict for the full amount of the note

and interest, and Crow and Riceman appealed.

Raymond cfe Coursen, for appellant Crow.

S. B. Logan, for appellant Riceman.

Thomas Allison, for respondent, on the point that the no-

tice of protest had been duly mailed, argued that the lamp-post
boxes being established by authority of act of Congress passed
June 8th, 1872, and these boxes, and the mail matter deposited
in them, being protected by all and the same provisions for

their safety that are made for the protection of any other places

established for the deposit of mail matter, should be considered

as being included, in the term "post office ;" and cited United

Mates v. Marselis (2 Blatchf. 108, 118); 1 Pars, on Bills and

Notes, 481
;
28 Vt. 31(5

;
2 R. I. 407.

ROBINSON, J. Defendants are sued as maker and indorser

of a promissory note, dated New York, July 16, 1872, for

$2,500, payable to the order of and indorsed by Dusenbury
& Nelson. The testimony of the defendant Crow was, that

this was an exchange note which he gave Dusenbury & Nel-

son, the payees, on their agreement to give him their note

with the indorsement of A. D. Nelson, father of one of that

firm, and on their promise to give him $1,800 out of it when
discounted. He first testified they had given him the father's

note, and then that they had not, and the jury, if the fact

were material, had the right to find it upon his first statement.
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The defendant Riceman simply states he was an accom-

modation indorser for Dtisenbury & Nelson, and became such

on their representation that they owed Crow, the maker, some

$1,800, and wanted to pay him, and would have the note dis-

counted at the bank. It was so discounted by plaintiff, August
10, 1872, without notice of any of the special circumstances,

and the amount of the discount placed to the credit of the ac-

count of Dusenbury & Nelson, and subjected to their control,

to be drawn out as they chose. It was so drawn out, $1,672
of it being applied to pay a note of theirs (or Nelson's), or of

some third party indorsed by them (or Nelson), which was due,

and which was delivered up.

The plaintiffs thus became the bona fide holders of the

note for full value (Brown v. Leamtt, 31 N. Y. 114, and cases

cited
;
Weaver v. Bardcn, 45 N. Y. 294

; Day v. Saunders, 1

Abb. Ct. App. Dec. 495
;

s. c. 3 Keyes, 345), even if the de-

fendants had any defense to the note for fraud upon the part

of the payees in procuring it. The surrender of the original

note, and the extension of credit on the substituted security, con-

stituted them holders for a present valuable consideration

(Gary v. White, 52 N. Y. 138). They, however, had no such

defense. As to Crow, he gave the note, as he says, as an ex-

change on an executory promise that the payees would give
in security another note, and from the discount of the one in

suit would pay him $1,80". The non-compliance with such

promise in no way impaired the rights of the plaintiff who
discounted it without notice of any such promise, before it ma-

tured, and for its full value (McSpedon v. Troy City JBank, 33

Barb. 81
;

s. c. 3 Abb. Ct. App. Dec. 133).

As to Riceman, he was simply an accommodation indorser,

without limitation as to the use of the note or interest in the

proceeds when discounted, and he has no cause for complaint

(Purchase v. Mattison, 2 Rob. 76, and cases cited).

The notice of demand and non-payrnent given Riceman

through the mail by deposit in a United States lamp-post box,

instead of the general post office, postage being prepaid, was a

sufficient deposit in the post office. Such post office box was one

of the immediate agencies of the post office of this city for the

VOL. V. 13
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reception of mailed matter, and constitutes a part thereof (U.
8. v. Marselis, 2 Blatch. C. C. K. 108

;
1 Pars, on Bills &c. 481>.

The judgment should be affirmed.

DALY, Ch. J., and LAEKEMOBE, J., concurred.

Judgment affirmed.

THE PEOPLE ex rel. MARTIN B. BROWN against ANDREW H.

GREEN, COMPTROLLER OF THE CITY OF NEW YORK.

Under the act of 1870 (1 L. 1870, c. 190, 6), in regard to the payment of claims

against the city of New York by which it is provided that the finance depart-

ment of the corporation shall have the like powers and perform the like duties

in regard to the fiscal concerns of the board of supervisors as it does in regard
to the corporation, and that all moneys drawn from the treasury by authority

of the board of supervisors shall be upon vouchers for the expenditure thereof,

examined and allowed by the auditor and approved by the comptroller the

power given to the auditor does not authorize him to reject a claim against

the county for supplies, which has been duly audited and allowed by the board

of supervisors, merely on the ground that the goods furnished were not worth

the sum allowed for them by the supervisors, unless the amount is so great as

to warrant the conclusion that there must have been corruption or mistake.

He may, however, reject a claim duly allowed by the board of supervisors, if it

appear by the vouchers or receipts on file in his office that the claim has already

been paid.

The meaning of the terms "voucher" and "audit" defined. Per DALY, Ch. J.

By the common law auditors have no power to pass upon questions of law or fact

disputed before them.

APPEAL from an order of this court made at special term,

directing a peremptory writ of mandamus to issue.

The relator moved for a mandamus upon affidavits showing
that he was a stationer, and had furnished books, stationery,

printed calendars, tt?., for fho various courts and public offices

in the city of New i'ork, and tliat his bills for the same had

been presented to the full board of supervisors, and audited
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and allowed by them at the sum of $6,927 02. That at the

time of such allowance there existed appropriations of moneys
sufficient to pay such amount, and enable the whole of it to bo

drawn from the county treasury. That vouchers for all such

services and supplies had been presented to the finance depart-

ment, and to Andrew H. Green, the comptroller of the city of

New York, and that he had been requested to examine and

allow the same at the sums settled by the board of supervisors,

but that he had refused to so audit them or to pay the claims.

The affidavit also contained a schedule of the claims, with the

date and amount of their allowance by the board of supervisors.

In response to these affidavits, there was submitted, on the

part of the comptroller, an affidavit made by Abraham L. Earle,

stating that he was the auditor of accounts in the finance de-

partment of the city of New York
;
that the claims of the re-

lator had never been examined and allowed by himself or by

any of his predecessors in office.

He also stated, in regard to the first item in the relator's

schedule (which was "for printing and blanks supplied by de-

ponent to the bureau of elections, $390 10 "), that it was for

wrapping and delivering blanks furnished for the use of the

bureau of elections. That such blanks were furnished pursuant
to a contract fixing the prices therefor. That in the relator's

bill therefor was included the aforesaid item of $390 for print-

ing and delivery thereof in addition to the contract prices.

That thereupon, on settlement and adjustment of said claim,

said item was disputed, and the auditor refused to audit

the same, contending that the contract price covered the ex-

pense of wrapping and delivery, and thereupon the relator's

bill for the printing and blanks was adjusted, audited and paid
in full after deducting said disallowed item of $390 therefrom,
and the relator's claims in that behalf fully settled.

He further stated that the relator's claims included bills

mainly for printing furnished to the district attorney, surrogate
and Court of Common Pleas, Marine Court and bureau for col-

lection of personal taxes, amounting in the aggregate to the sum
of $2,532 89, and that such supplies were worth only $2,499 89,

and no more. That said bills were mainly payable from the
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appropriation for "printing for executive departments and ju-

diciary," and only the sum of $350 12 was then unexpended to

the credit of said appropriation, and there was no other or

greater sum in the treasury of the county of New York appro-

priated or applicable to the payment of said bills.

He further stated, in relation to the item of $1,810 40, for

printing done for the board of supervisors, that said printing
was justly and reasonably worth only the sum of $1,802 65, at

which sum he was ready and willing to audit the same if the

relator desired that he should so audit.

He further stated that the relator's claims included sundry
bills for stationery, etc., amounting in the aggregate to the sum
of $1,628 43; that the articles enumerated in said bills were

justly and reasonably worth only the sum of $1,605 75, at which

sum he was ready and willing to audit the same if desired by
the relator.

The court at special term delivered the following opinion :

ROBINSON, J. I concur in the opinion of Judge JOSEPH F.

DALY, in the People ex rel. Haskell v. Green, Comptroller, that

the action of the board of supervisors in auditing and allowing
claims against the county for county charges, duly presented
and acted upon by that body, is final, and not subject to review

by the auditor of accounts, and that his and the comptroller's

action is confined to a mere examination and allowance of the

proper vouchers, as affording satisfactory evidence of the nature

of the claim, its presentation and due verification (as required

by L. 1845, chaps. 180, 524, as amended by L. 184T, c. 490,

2), and the action of this board thereon (6 Lans. 30).

This consideration answers all the objections to the payment
of the claim of the relator, except to $2,532 59 for printing, as

to which it is asserted but $350 12 remains unexpended of the

appropriation out of which it can be paid. As to this, an al-

ternative mandamus ought to issue, but as to the other claims,

a peremptory writ should be allowed.

E. Delafield Smith, for appellant.

I. The audit, and the allowance of the relator's bill by reso-
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lution of the board of supervisors, is not sufficient to authorize

payment by the comptroller, (a) Chap. 190, 6, of the Laws

of 1870 provides that "the finance department of the mayor,

aldermen, and commonalty of the city of New York shall have

the like powers and perform the like duties in regard to the

fiscal concerns of the board of supervisors, as the said depart-

ment possesses in regard to the concerns of the said mayor,

aldermen, and commonalty of the city of New York," and

that "
all moneys drawn from the treasury by authority of the

board of supervisors, shall be upon vouchers for the expendi-
ture thereof, examined and allowed by the auditor and approved

by the comptroller."

The powers and duties of the finance department in relation

to the fiscal concerns of the mayor, &c., of the city of New
York, which, by the statute, were extended over and made ap-

plicable to the fiscal affairs of the county, are defined in article

fifth of the charter (L. 1870, c. 137, 33-39).

The provisions of the statute as to adjustment, audit, and

payment of bills and accounts are briefly as follows, viz. : 1.

The finance department is directed to settle and adjust all

claims in favor of or against the corporation, and all accounts

in which the corporation is concerned as debtor and creditor.

2. The auditing bureau of the finance department shall audit,

revise, and settle all accounts in which the city is concerned as

debtor and creditor. 3. Vouchers for money drawn from the

treasury shall be examined and allowed by the auditor and ap-

proved by the comptroller.

The charter of 1873 (c. 335, 31 & 33) contains substan-

tially the same provisions.

(b) It is conceded that, were it not for the provisions of L.

1857, c. 590, and L. 1870, c. 190, the audit and allowance by
the board of supervisors of a bill or claim which was a proper

and legal county charge, would be final and conclusive, and the

county treasurer would be obliged to pay in accordance there-

with (People v. Lawrence, 6 Hill, 244
; People v. Supervisors

of Dutchess, 9 Wend. 508). But these statutes introduced an

entire change as to the powers of the board of supervisors in

relation to the audit and allowance of bills and the payment of
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claims against the county. A new check was created, and a

new safeguard thrown around the county treasury by the pro-

vision that every claim against the county should be adjusted,

revised, and settled by the auditor of accounts in the finance

department, and should be paid only upon vouchers for the ex-

penditure, examined and allowed by the auditor, and approved

by the comptroller. The power to direct payment by the

county treasurer of a specific sum, for a liability of the county,

was thus taken from the board of supervisors. They might
authorize the purchase of supplies needed for county purposes,

but the audit and adjustment of the bill therefor, and the ex-

amination of the voucher for the expenditure. wras committed

to the auditor's bureau in the finance department. The resolu-

tion of the board of supervisors is necessary to authorize the

purchase, but an adjustment and audit by the finance depart-

ment is necessary to fix the amount of the claim (People v. Flagg,
15 How. 553

; People v. flagg, 17 N. Y. 589).

A. Odkey Sail, for respondent, relied on People ex rel.

Kelly v. Haws (12 Abb. Pr. 200-202) and People ex rel. Ilaskell

v. Green (MSB. opinion by Judge J. F. DALY, of this court, at

special term).

DALY, Chief Justice. As respects the question presented

upon this appeal, the provisions of section 6 in the act of 1857

(2 L. 1857, p. 286), and of section 6 in the act of 1870 (1 L. 1870,

p. 482), are substantially the same. A construction was given to

the provision of section 6, in the act of 1857, by Judge
SUTHERLAND, in The People ex rel. Kelly v. Haws (12

Abb. Pr. 201, 202), which is equally applicable to the pro-

visions in section 6 of the act of 1870. That construction is

that it was not the intention of this provision to give the offi-

cers of the finance department an absolute supervisory power
over the acts of the board of supervisors, in examining, settling,

and allowing accounts against the county, which would be

equivalent to an absolute veto check over the discretionary

power of the board of supervisors. That the provision that all

moneys drawn from the treasury upon the authority of the
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board of supervisors shall be upon vouchers to be examined

and allowed by the auditor and approved by the comptroller,

means that it is the board of supervisors who are to determine

whether the service was performed or the expense incurred.

I agree only in part in this construction, for, in my judgment,
to examine, allow and approve a voucher means something
more. What is a voucher ? The word has several meanings ;

but, in its ordinary signification, it means a document which

serves to vouch the truth of accounts, or to confirm and estab-

lish facts of any kind. A merchant's books are the vouchers of

the correctness of his accounts, or a receipt is a voucher of a

payment, but neither are conclusive. " To vouch "
is to aver

that a thing is true.
"

It is," says Crabbe,
" to rest the truth

of another's statement upon our own responsibility
"
(Crabbe's

Synonymes, p. 441, Am. ed. of 1833). The voucher of the

board of supervisors is that the claim or account submitted to

them is correct, and should be paid as a valid charge against

the county. But it cannot be paid unless the voucher is exam-

ined and allowed by the auditor and approved by the comp-
troller. Now what does this mean ? The voucher is neces-

sarily the account or claim, with the attestation, in some form

or other, of the board of supervisors, that it is aValid charge

against the county. It is presented to the auditor for examina-

tion. What is he to examine ? Is he simply to ascertain

whether the attestation, or other evidence of the action of the

board of supervisors, is in the proper form and duly certified

by the proper officer ? The statute says he is to examine the

-voucher, and the account or claim is part of the voucher. A
certificate of the action of the board of supervisors would be

meaningless without the bill or account, for that has to go on

file in the comptroller's office as the record evidence of the

claim or demand. The examination of the voucher, then, nec-

essarily means the examination of the account or claim, and if,

upon looking into the account, the auditor discovers that a mis-

take has been made in the addition that the items correctly

added up do not amount to the sum claimed and certified to be

correct by the board of supervisors, what is the auditor to do ?

Is he to allow the voucher and hand it over to the comptroller,
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and is the comptroller, with the knowledge of that fact, to ap-

prove of it ? In my judgment, if the auditor, upon examining
the account, finds any mistake in it, he is not to allow it, nor is

the comptroller to approve of it.

What is an auditor? Originally it meant an officer of the

king, whose duty it was, at stated periods of the year, to ex-

amine the accounts of inferior officers and certify to their cor-

rectness (Blount's Dictionary of 1681; Cotgrove's Dictionary
of 1632

;
Rastall's Termes de la Ley ;

Defoe's English Diction-

ary of 1732), and was afterwards used to designate those offi-

cers of the Court of Exchequer whose duty, according to Coke,,
was to take the accounts of the receivers of the king's revenue

and '" audit and perfect them," without, however, putting in

any changes, their office being only to audit the accounts that

is, ascertain their correctness (4 Coke's Inst. 107). The very

object of examining and auditing an account is to ascertain

whether there are any errors or mistakes in it, and hence the

definition of the verb "
to audit," which is to examine, settle

and adjust accounts to verify the accuracy of the statement

submitted to the auditing officer or body (McElrath's Com.

Diet.)
" At the present day," says "Wedgwood, one of the last

writers upon the meaning of English words, "this term is con-

fined to the investigation of accounts, the examination and

allowance of which is termed the audit"

The act of 1857 declares that the finance department shall

have the control of all the fiscal concerns of the corporation,

and shall adjust and settle all claims and accounts either in favor

of or against the city. The county, as contradistinguished from

the city for both embrace exactly the same territory is a part

of the political organization of the State, for which, as in all

the other counties, a board of supervisors was created with an-

alogous powers. By the act of 1857, this board was changed
and limited to twelve supervisors, elected by the people, the

mayor and recorder being excluded. This act further provided
that a majority of all the members of this new board should be

necessary to pass any act, ordinance or resolution appropriating

money, and that such act should be presented to the mayor for

his approval, who should sign it, or else return it with his ob-
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jections, when, after a certain time, it might be reconsidered

by the board of supervisors, and if again approved by a major-

ity of all the members, it should take effect. All this was, at

that time, essential to a valid appropriation of money, except
in the case of levying a special tax

;
but something more was

required before it could be paid. The act declared that the

finance department and its officers should have the like powers
and perform the like duties in regard to the fiscal concerns of

the board of supervisors as they possessed in regard of the local

concerns of the corporation that is, as already quoted,
" to

adjust and settle
"

all claims, &c., which was inserted in the

17th section, immediately preceding the provision for the ex-

amination and allowance by the auditor and the approval by the

comptroller of vouchers. This was giving to the finance de-

partment and its officers the same powers in respect to the fiscal

concerns of the county which they already had in regard to the

fiscal concerns of the city, and it appears to me to be a plain

disregard of this enactment to hold that the auditor and the

comptroller, who are officers of the present finance department,
have no power to consider any of the items in the bill or claim

which forms a part of the voucher, but must allow and approve
the voucher, if duly certified as the act of the board of super-

visors, although these officers may know that there are items in

the account, bill or claim which are erroneous. If this is to be

the construction, then what did the Legislature mean by enact-

ing that these officers should have the power and that it should

be their duty
"

to adjust and settle
"
claims against the county ?

" To adjust
"

is to set right (Smyth's Synonyms Discriminated,

Am. ed. p. 37), and " to settle
"

is either synonymous with "to

adjust," or it means "
to pay

"
(Webster's Dictionary, una-

bridged ed. of 1864).

I suppose the true, construction of the act of 1857 to be,

that the authority to appropriate money for the payment of

claims against the county was vested exclusively in the board

of supervisors ;
but even when appropriated, that the claim was

not to be paid until it was examined and allowed by the au-

ditor, and approved by the comptroller. That there was a

supervisory poorer vested in these officers, which was meant to
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be a check upon any hasty, ill advised, and erroneous appro-

priation by a popula* body, constituted like the board of super-

visors
;
and certainly the enormous frauds that were consum-

mated, with the approval and authority of these assumed

guardians of the public money after this law was enacted,

show that even its provisions were insufficient to protect the

county from the corruption and profligacy with which its

fiscal affairs were administered by those who had the control of

them.

It may be asked, if the auditor will not allow, or the comp-
troller approve, a claim which is a valid charge against the

county and ought to be paid, what is the claimant to do ? The

answer is, that he has a remedy by mandamus, for the allow-

ance and approval are ministerial duties on the part of the

-auditor and the comptroller, which they will be required to

perform, unless they show, in reply to the writ, that the case is

one in which the voucher should not be allowed or approved ;

for the court may determine whether the act ought or ought
not to be performed (Tapping on Mandamus, c. 2 & c. 3, pp. 177,

189).

The affidavit of the auditor sets forth the reasons why he

did not allow the voucher, distinguishing the items which he

would not allow. For instance, that he would not allow $390
for the wrapping and delivery of the printed blanks for the

use of the board of elections, because the wrapping and deliv-

ery was included in the contract for the printing ;
nor $2,532 89

for printing done for certain courts and officers, because the

charge was too great by $33 $33 more was charged than it

was worth
;
nor $1,810 40 for printing done for the board of

supervisors, because it was worth but $1,802 65
;
nor $1,628 43

for stationery, because it was worth but $1,605 75
;
and lastly,

that in respect to bills payable from the appropriation for print-

ing for the executive departments and the judiciary, because

there was but $350 12 remaining unexpended of that appro-

priation.

The duty imposed upon the auditor of examining and allow-

ing a voucher does not justify his refusing to allow it, because,

in his opinion, certain goods furnished the county, or services
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rendered to it, are charged in the account, and allowed by the

board of supervisors, for more than the goods and services were

worth
;
unless the overcharge is so gross as to warrant the pre-

sumption of corruption, or that it must have been allowed

without due examination through error or mistake. This cano

scarcely be predicated of the three items for printing and sta-

tionery, the amount alleged to be in excess of the value in each

being relatively small. The first item is $2,532 89, which the

auditor claims is $33 more than the printing was worth. The
second is $1,810 40, also for printing, in which he claims is

$7 75 more than it was worth. The third is $1,605 75 for

stationery, which he alleges is $22 68 more than the stationery

was worth. He does not specify the particular articles which

were overcharged by which he arrives at this sum of $22 68,

nor what were the specific charges in the printing by which he

arrived at the respective overcharges in each bill, of $7 75 and

$33. He does not claim in respect to these three items that

there was any express contract by which the price or value

could be ascertained or accurately estimated
;
or show in any

way how he arrived at his conclusion that there was an over-

charge in the value to the amount specifically stated by him.

I do not understand that it forms any part, or ever did, of the

duty of an auditor to reduce the value of the goods or of the

services charged in an account, by the mere exercise of his

arbitrary will. His examination is for the purpose of ascer-

taining if the bill or account is correct, that any errors or mis-

takes in it may be rectified. lie does not reject the bill or

account because he finds errors or mistakes in it
;
but audits it

at its true amount, specifying the errors, and showing by his

statement or audit what the correct account is. A bill, account,

or claim against the county was not, under the acts of 1857 and

1870, paid by the authority of the auditor or the comptroller,

but by the authority of the board of supervisors. As the pay-
ment is to be, and can only be by their authority, it was for

that body to say whether the price charged for the goods or

the value claimed for the services should be allowed or not,

and where they have fairly and deliberately done so, the price

or the value must be regarded as settled. I mean most dis-
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tinctly, however, to say, that where the amount allowed for the

service or the goods is so excessive so notoriously beyond any

ordinary standard of value as to warrant the conclusion that

there must have been corruption, the auditor is not to allow

the voucher, nor is the comptroller to approve of it
;
nor would

any court compel them to do so. The existence of corruption

may be inferred from the amount allowed and the absence of

any explanation, and, unfortunately for this city, the instances

have been numerous enough to illustrate what I mean. Unless

there has been corruption, or enough upon the face of the

voucher to warrant the presumption of it, the duty of the

auditor is limited to the correction of errors or mistakes, the

audit being subject to the approval of the comptroller.

Auditors were never, at common law, or in equity, entitled

to pass upon questions of law or fact disputed before them.

They stated the accounts between the parties, correcting errors

or mistakes
;
but if any question of fact or of law arose upon

the investigation of the accounts, which was disputed, they had

to report it for the determination of the tribunal or body by
whom they were appointed (Godfrey v. Saunders, 3 Wils. 94;
Buller's Nisi Prius, 128, 5th ed.

;
1 Selwyn's Nisi Prius, c. 1

;

Action of Account, Bacon's Abr. Accompt, F ; Chappclaine v.

Dechenaux, 4 Cranch, 306
;
5 Binney, 433). In Field v. Hol-

land (5 Cranch, 20, 21), Chief Justice Marshall held that audit-

ors were agents or officers of the court, who examine the docu-

ments, papers or accounts submitted to them. That the order

appointing them bears no resemblance to a rule referring a

cause to arbitrators. That their duty is simply to report to the

court, stating the result of their examination, and does not re-

quire them to form any opinion whatever. I cite this, not be-

cause the duty of the auditor here is in all respects like that of

the auditors formerly appointed in the United States courts>

but to show that auditors, whether in the action of account, or

in equity, or in the exchequer, or in the United States courts,

never decided such questions as to whether the articles or serv-

ices embraced in the account were of the value charged, or un-

dertook to reduce the amount, because, in their opinion, they
were charged at too much, but merel}

T examined the accounts
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submitted to them with the accompanying documents and pa-

pers, correcting obvious errors and mistakes, and reported to

the court what they found the state of the account or accounts

to be.

Here the auditor examines the account, not before, but after

the action of the body that determines whether the claim is a

valid charge, and ought to be paid, and in that examination

the same office is performed, the rectification of errors or mis-

takes, but not the decision of matters which properly belong to

the body in whom is vested the authority to order the claim to

be paid.

There is nothing in the affidavit of Mr. Earle, the auditor,

to warrant the inference that the amounts in the three items

referred to were corruptly allowed. As I have said, the alleged

excess in each item is small in proportion to the amount, and

there is nothing in his affidavit that would entitle the court to

say that he was right, upon the ground that these amounts were,

or must have been allowed through error or mistake. It was

different in respect to the charge for the wrapping and delivery

of the printing for the bureau of elections. If it was included

in the contract for the printing (and it must be assumed that it

was, for the auditor so states, and the fact is not denied), it was

clearly a mistake in the board of supervisors to allow it. It

appears, moreover, from the auditor's affidavit, that the relator's

bill for this item of printing, was adjusted, audited and paid

after deducting the $390 for the wrapping and delivery, and

that the relator gave a receipt in full, acquiescing in the settle-

ment after the rectification of this error. This claim, however,
of $390, is ordered by the mandamus to be paid, which I think

was erroneous.

The judge excluded from the peremptory mandamus the

claim for $2,532 89, alleged to be payable mainly out of the

appropriation for printing for the executive department and

judiciary, to the credit of which there remained but $350 unex-

pended. As he ordered an alternative mandamus to issue in

respect to this claim, I do not see what we have to do with it

upon this appeal, which is an appeal from the peremptory man-

damus.
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This leaves, deducting the $390, $4,404 43, which should

have been allowed, approved and paid, and the mandamus,
modified to this amount, should stand.

J. F. DALY, J. I cannot agree in all the views expressed
in the learned opinion of the Chief Justice, but concur in affirm-

ing the order for peremptory mandamus after reducing the

amount for which the mandamus issues by the sum of $390.

Following the decision of the general term of the Supreme
Court in this district, in the late case of The People ex reL

Brown v. Green, Comptroller, approving the decision of Judge
Sutherland in The People ex rel. Kelly agst. Haws (12 Abb.

Pr. 200), and the decision in The People ex Tel. Haskell v.

Green, in this court (special term), and disapproving People v.

Flagg (15 How. Pr. 553), I conclude that the duty and

powers of the finance department and its officers, under the

act (L. of 1870, chap. 190, sec. 6), extends no further than the

examination and allowance or disallowance of the vouchers pre-

sented to that department for a claim already audited by the

board of supervisors. Such power in the county auditor and

comptroller extends no further than an inquiry as to whether :

1st. The claim so audited by the supervisors was a valid legal

county charge. 2d. Whether the amount at which the claim

was audited by the supervisors was in excess of the proofs be-

fore the board. 3d. Whether the audit of the board was with-

out the account or items of charge required by the statute.

Where the board of supervisors acts upon a claim which is

a legal county charge by allowing a sum to the claimant justi-

fied by the proofs before them, and their action has not been

fraudulently procured, their audit is final and conclusive

(cases above cited and authorities referred to in them.)

LOEW, J., concurred with DALY, Ch. J.

O/,1er afJrinod as mocliiicd.
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Treadwell v. Hoffman.

WILLIAM E. TREADWELL against MARGARET L. HOFFMAN,
IMPLEADED WITH LlNDLEY M. HOFFMAN.

A promissory note, made to tbe order of a married woman by her husband, and

by him delivered to her for value, is her separate estate, and if for a valuable

consideration she afterwards indorses it over to a third person, she is liable ou

the contract of indorsement.

The case of White v. McNett (33 K Y. 371), distinguished.

An averment in a complaint against the indorser of a note that the defendant had
" due "

notice of protest, is not put in issue by a denial that the defendant had
" dm notice

"
of protest. The denial is bad, as containing a negative pregnant.

Since the act of 1835 (L. 1835, c. 141), the notary's certificate of mailing no-

tice of protest need not state the reputed place of residence of the party notified

or the post office nearest thereto.

APPEAL by defendant from a judgment of the general term

of the Marine Court, affirming a judgment of that court entered

on the decision of a judge thereof, after a trial before him with-

out a jury.

The complaint alleged that " on February 1st, 1871, at the

city of New York, the defendant Lindley M. Hoffman, for a

good and valuable consideration, made and delivered his certain

promissory note, in writing, in the words and figures following,

to wit :

<

$500. NEW YORK, February 1, 1871.

Nine months after date I promise to pay, to the

order of Mrs. Margaret L. Hoffman, five hundred

dollars, with interest, for value received.

L. M. HOFFMAN.'
" That thereafter and before the maturity of the said note, the-

said Margaret L. Hoffman, for a good and valuable considera-

tion, indorsed and delivered said note to the plaintiff, who is

now the lawful owner and holder thereof.
" That the said Margaret L. Hoffman is the wife of the said

Lindley M. Hoffman, and that at the time of making her said

indorsement on said note she had, and still has, a separate es-
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tate, and intended to charge her separate estate by her said

indorsement.
" That on the 4th day of November, 1871, when the said note

became due and payable, the same was duly presented to the

defendant L. M. Hoffman for payment, and payment thereof

demanded and refused, whereupon the said note was duly pro-

tested for non-payment, of all which the defendant Margaret L.

Hoffman had due and legal notice."

The defendant Margaret L. Hoffman answered and denied

that " due notice of the dishonor "
of the note was given her,

and also denied that she intended to charge her separate estate

by the indorsement of the note.

On the trial the plaintiff put in evidence the note as indorsed,

and the notary's certificate of protest, and his certificate that
" notice of protest

" was "
duly served by mail " on " M. L.

Hoffman."

No further evidence on either side was offered, and the

court gave judgment for the plaintiff for $553 67.

Albert Stickney, for appellant, argued, 1. That there was

nothing to show that Mrs. Hoffman had made the payment of

the note a charge on her separate estate. 2. There is nothing
in the married women's acts giving her the power to make the

contract of indorsement, and the indorsement was absolutely

void (Hansel v. De Witt, 63 Barb. 53
; Phillips v. Wicks, 14

Abb. Pr. N. S. 380). 3. Even conceding that the note was

Mrs. Hoffman's separate property, yet the act of 1862 only gave
a married woman power to enter into contracts in reference

to her real estate. The precise point was decided in White v.

McNett (33 N. Y. 373). 4. The proof of notice of protest was

insufficient.

Joseph IL Choate, for respondent.

1. Under the pleadings no evidence was required of present-

ment, non-payment and notice to charge the defendant as in-

dorser. Her answer admits that she bad legal notice, and only

by way of negative pregnant denies that the legal notice which

she received was due notice.
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The notary's certificate answers the requirements of the

statute, if any evidence was necessary, and is sufficient evidence

of the protest of the note, and of due and sufficient service of

notice of dishonor on the indorser (Harbeck v. Craft, 4 Duer,
122

;
Arnold v. Rock River Valley R. R. Co. 5 Duer, 207

;

Burrall v. De Groot, 5 Duer, 379
;
Ketchum v. Barber, 4

Hill, 224 ; Opinion of COWEN, J. p. 236 ;
L. 1835, c. 141, p. 152

;

Act of April 23d).

2. The note in question, when made and delivered by L. M.
Hoffman to Margaret L. Hoifman, became her sole and separate

property. The acts of 1860 and 1862 are enabling, and not dis-

abling acts, and empower a married woman possessed of sep-

arate property
u to bargain, sell, assign and transfer the same "

as if she were unmarried, free from any restriction, either as

regards the manner or means by which such disposal is eifected

(L. 1860, p. 159
;
L. 1862, c. 172

;
Adams v. Curtis, 4 Lans.

164
;
Minier v. Minier, 4 Lans. 421).

(a) When the defendant acquired the note under the circum-

stances alleged in the complaint and admitted, it became her

sole and separate property, in the sense of section 1 of the act

of 1860. (b) The right given her by section 2 of that act to

bargain, sell, assign and transfer her sole and separate property

certainly enabled her to make such a transfer in any way known
to the law

;
a conditional transfer by way of indorsement, or an

absolute transfer. If she can make the conditional bargain im-

plied in an indorsement, she must comply with the conditions.

It necessarily involves a promise on her part to pay if the maker

does not and she has due notice. Or it may well be claimed

under the same section that the transfer of the note to the

plaintiff was the carrying on business, which the act makes her

competent to do. (c) Section 7 of the same act expressly makes

the defendant subject to suit, in the same manner as if she were

sole, in all matters having relation to her sole and separate prop-

erty, or which may come to her by purchase or gift, which de-

scription clearly covers this note, after it had been acquired by
her as stated in the complaint, (d) This appeal does not raise

the question whether her separate estate is charged. She is

sued as if a feme sole, and judgment went against her as if a

VOL. V. 14
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feme sole, and there is nothing in the judgment charging her

separate estate (Corn Exchange Ins. Co. v. Babcock, 42 N". Y.

613
;

Ilier v. Staples, 51 K Y. 136
;
Foster v. Conger, 61

Barb. 145).

DALY, Chief Justice. The case which the appellant relies

upon for the reversal of this judgment ( White v. McN~ett, 33

N. Y. 371), is, in a very material feature, distinguishable from

the present one. In that case, Mrs. McNett was the owner in

her own right of certain real estate, which she sold, taking in

part payment of the consideration money certain bonds and

mortgages, which she sold and assigned to the plaintiffs tes-

tator, with a covenant of guaranty by herself and her husband

that the money payable thereby was collectable. She was sued

upon this guaranty, and it was held that to maintain the action

it was necessary to show that an intention to charge her sepa-

rate estate was declared in the contract of sale and guaranty,
or that the consideration received upon the sale of the bonds

and mortgages was for the direct benefit of her estate, and as

neither of these circumstances was shown, it was held that the

action could not be maintained.

It was conceded, however, by the judge who delivered the

prevailing opinion, that proof that she had received the moneyr

would, in the absence of anything to the contrary, have been

proofof its application to benefit her estate. A presumption arose

in that case upon the face of the papers, that she had received

the money, as she, together with her husband, executed the in-

strument assigning the bonds and mortgages, wherein she

acknowledged the receipt of the consideration money. But this

presumption was overcome by her own testimony upon the

trial, that none of the money came into her hands, that she did

not know what had been done with it, and by proof that the

person who negotiated the purchase of the bonds and mort-

gages dealt exclusively with her husband.

But, in the present case, it is averred in the complaint and

not denied in the answer, that Mrs. Hoffman, "for a good and

valuable consideration," indorsed the note and delivered it to

the plaintiff. It was her husband's note, made payable to her
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order, and when it is averred that it was indorsed and delivered

by her to the plaintiff for a good and valuable consideration y

the presumption, in the absence of anything to the contrary,

must be that this consideration, whatever it was, was received

by her.

It was well settled before the passage of the enabling stat-

utes, that in equity, a married woman having a separate estate

was, as to her separate estate, considered as a feme sole, and

might, in person or by her agent, bind it for the payment of

debts contracted for the benefit of it, or for her benefit upon
its credit (North American Coal Co. v. Dyett, 7 Paige, 9 ;

Gardner v. Gardner, Id. 112; Curtis v. Engel, 2 Sandf. Clu

287) a rule not affected by these statutes, which have en-

larged her capacity to acquire and have a separate estate, and

facilitated the remedies for and against her, as respects her

separate property (Ballin v. Dillaye, 37 N. Y. 37). Instead

of requiring the creditor to resort to a suit in equitj^ to charge
the estate of a married woman, they have authorized her to be

sued,
" in all matters having relation to her sole and separate

property, or which might thereafter come to her by descent,

devise, bequest, purchase, or the gift or grant of any persony

in the same manner as if she were sole
"

(4 Edmonds' General

Statutes, p. 517), which, instead of a resort to equity, authorizes

a personal judgment against her upon any obligation or debt

by which she may bind her separate estate.

The only question in this case is, whether a promissory

note, made by her husband to her order and delivered by him

to her, can be regarded as her separate estate, so as to authorize

her to contract with reference to it that is, to bind herself for

the payment of it by indorsement, where she transfers it to a

third person for a good and valuable consideration. The note,

as the written obligation of the husband to pay a certain sum
of money, for value received, by a certain day, would be per-
sonal property in the hands of the person to whom the note

was made payable. If it had been received by the wife from
a third person, it would belong to her as her separate estate, and

being a promise to pay a sum of money for value acknowledged
to have been received, she could presumptively maintain an
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action upon it against the maker. It has been held, that, so

far as the wife has, by the enabling statutes, the capacity to act

as a feme sole, she may contract with the husband, or the hus-

band with her
;
and that, as respects her separate property, or

contracts or obligations growing out of any trade or business

carried on by her, she may sue the husband, or the husband

may sue her (Adams v. Curtis, 4 Lans. 167, and cases there

cited
;
Minier v. Minier, Id. 421

;
Devin v. Devin, 17 How.

Pr. 515
; Gage v. Dawchy, 34 K Y. 293

; Alley v. Deyo, 44

Id. 345
;
Moore v. Moore, 47 Id. 467). A wife may enter into a

contract for the purchase of personal property from her hus-

band, which, though void in law, is good in equity, if founded

upon a sufficient consideration passing from the wife, and will

in equity be enforced against the husband
;
and the wife may

loan money to her husband, for which she will have a claim

against him which she can enforce in equity (Savage v. CPNeil,

44 1ST. Y. 302, and cases there cited). In this case of Savage v.

O'Neil, the wife, during coverture, loaned money to her hus-

band, which she had received from her mother, and took his

notes for it. He afterwards executed a bill of sale to her of

the goods in his store, in payment of the notes, and it was held

that the bill of sale was good against creditors, and that the

wife was the legal owner of the goods transferred by the bill

of sale. In Jaycox v. Caldwell, 51 N. Y. 395, a husband, who
was married before the act of 1848, and who had declined to

assert his marital rights to .the personal property of his wife,

borrowed money from her, with the understanding that it

would be repaid. It was held that the agreement was founded

upon a sufficient consideration
;
that it imposed an equitable ob-

ligation upon the husband, and that his preferring that debt in

an assignment for the benefit of creditors was lawful, and did

not vitiate the assignment. Phelkirk v. Pluckwett (2 M. & S.

394) was an action at law upon a promissory note, made by the

defendant to the order of a married woman. The action was

brought by the husband and wife, and the objection was taken,

that as it did not appear upon the face of the note that it was

on account of any meritorious consideration moving to the

wife, the husband alone ought to sue
;
but the court held that



NEW YOKK APRIL, 1874. 213

Treadwell v. Hoffman.

the wife was the meritorious cause of the action
;
that she was

the donee of the note
;
that it was acquired by her, and that

the note was a thing that of itself imported a consideration.

"Does not a promissory note," said Bayley, J.,
"
import prima

facie a consideration for the promise to pay, according to the

tenor that is, to the wife and what is there to show that the

wife is not the meritorious cause of action ? It was incumbent

upon the defendant to show the contrary."

These cases are decisive of the point under consideration.

They show that a husband may make a promissory note paya-
ble to the order of his wife, and deliver it to her for a consider-

ation received from her
;
that it imports prima facie a consid-

eration passing from the payee to the maker, that is, from him
to her

;
that when delivered to her it becomes, under our stat-

utes, her sole and separate property, and before the enabling
statutes would be so regarded in equity ;

that being her sole and

separate property, she may make any contract with reference

to it, and that when she does so, she acts and is to be treated as

& feme sole ; that Mrs. Hoffman, by indorsing and delivering

the note to the plaintiff, contracted, as she might lawfully dor

to pay it in the event of its non-payment by the maker
;
thatr

acting in the transfer of it to the plaintiff as a feme sole, her

indorsement is to be looked upon the same as any other

indorsement of commercial paper, and governed by the same

rules, as respects her rights and liabilities.

The answer admits that the defendant had legal notice of

the protest of the note. She does not traverse that averment

in the complaint, for she does not deny that she received

notice, but merely that she did not receive due notice
;
in ad-

dition to which, it is not necessary, since the act of 1835 (L. of

1833, c. 141), that the notary should specify in his certificate

the reputed place of residence of the party notified, or the

post office nearest thereto (Ketchum v. Barber, 4 Hill, 225,

237).

The judgment should be affirmed.

LARREMORE, J., concurred.

Judgment affirmed.
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Fisher v. Sharpe.

HENRY FISHER against ROBERT SHARPE AND ANOTHER.

Between the original parties to a note, a partial failure of consideration may be

set up as a partial defense.

One who takes a negotiable promissory note for an antecedent debt, and gives up
no security, nor any legal rights, nor gives any extension of time, is not a

holder of the note for value.

"When a note is transferred before maturity by the payee to his debtor, on ac-

count of the debt, there is no presumption thereby raised that the debt was

thereby extinguished, or an extension of time given to pay it.

APPEAL by defendants from a judgment of the Fifth Judi-

cial District Court.

This action was brought on a promissory note for $200,

made by the defendants to the order of Pardee & Co., and by
them indorsed over to the plaintiff.

It appeared by the evidence that the defendants purchased
from the firm of Pardee & Co. the lease, stock and fixtures of

a grocery store, and gave the note referred to in part payment
of the consideration, which it was agreed that they should pay
for the same. Pardee & Co. thereupon transferred it to the

plaintiff, in part payment of a pre-existing debt, which they
owed him for a part of the same stock sold by them to the de-

fendants. The facts relied on as a defense are stated in the

opinion.

The justice rendered judgment in favor of the plaintiff.

Thomas Darlington, for appellants.

John A. Dinkel, for respondent.

LOEW, J. It is well settled that in an action between the

original parties to a promissory note, proof of the entire failure

of consideration will be a complete defense
;
but both the

English and American authorities are very conflicting as to

whether a partial failure of consideration may be shown for

the purpose of reducing the amount sought to be recovered.

The better opinion, however, as well as the more recent decis-

ions, appears to be in favor of permitting it to be interposed as
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a good defense pro tanto (Sawyer v. Chambers, 44 Barb. 42
;

Spalding v. Vandercook, 2 Wend. 431
;
Peden v. Moore, 1

Stew & Port. 71).

In the present case, the uncontradicted testimony of the

defendant Sharpe shows that a large part of the goods was

never delivered at all
;
that another portion was worthless, and

that within a few days after they took possession of the store,

they were compelled to remove therefrom and hire another

one, at a greatly increased rent, because the landlord refused

to consent to the assignment of the lease, unless he was paid

$400. This consent it was the duty of Pardee & Co. to obtain

before making the assignment (Roberts v. Geis, 2 Daly, 535).

It thus appears that there was a failure of consideration exceed-

ing in amount that of the note in suit. It follows that Pardee

& Co. could not have recovered upon it, if the action had been

brought by them.

Let us now inquire whether the plaintiff occupies a better

position than Pardee & Co., as regard his right to maintain

this action. He claims to be a bona fide holder for value. If

such were the fact, he could undoubtedly recover. But to con-

stitute one a bonafide holder of negotiable paper, he must not

only have received it before maturity without notice that it

is subject to some existing equity, but he must also either have

given value for it, r else in consideration thereof, surrendered

some subsisting security or parted with a valuable legal right,

or incurred some new and distinct legal liability (Lawrence v.

Clark, 36 K Y. 128
;
Traders Bank of Rochester v*Bradner,

43 Barb. 379). The plaintiff, it appears, has not complied
with any one of these prerequisites. He simply received the

note in part payment of a precedent debt. This did not make
him a bona fide holder for value (Lawrence v. Clark, supra ;

Bright v. Judson, 47 Barb. 29). Nor did it operate as a dis-

charge of the debt pro tanto. To have that effect there must

>be an express agreement between the parties, that it is to be

received for that purpose (Bright v. Judson,, supra).

It is, however, urged that the debt from Pardee & Co. to

the plaintiff was due, and that the latter, before he received the

note in suit, might have taken steps to compel payment there-
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of. But by accepting it, bis right to enforce payment from

Pardee & Co. became suspended until the note, which had

nearly a year to run, should mature. It is claimed that a

valuable legal right was thus relinquished by the plaintiff,

which under the decisions of the Supreme Court in Burns v.

Rowland (40 Barb. 368), and Traders' Sank of Rochester v.

Bradner (supra), entitles him to a judgment. It is sufficient

to say upon this point that there is not a particle of evidence

in the case to show either that the debt from Pardee & Co. to

the plaintiff was due at the time the note was transferred to

the latter, as was the case in Burns v. Rowland, or an express

agreement not to enforce acquired legal rights, such as was

shown in Traders' Bank of Rochester v. Bradner.

The judgment must therefore be reversed.

J. F. DALY, J., concurred.

Judgment reversed.

JAMES M. POST, AS RECEIVER, &c. against STEPHEN

GEOGHEGAN.

Defendant having directed a tradesman, to sell A. any goods he wanted, and he

(defendant) would be responsible : Held, that taken in connection with the other

circumstances of the case, e. g., that defendant gave directions as to where the

goods should be sent, <fcc., these words were sufficient to show that the intention

of the parties was that defendant should be primarily liable for the goods.

APPEAL by.defendant from a judgment of the Eighth Ju-

dicial District Court.

This action was brought by the plaintiff, as receiver, &c., to

recover the sum of $176 10 from the defendant, the same being
a balance alleged to be due from the latter, to the firm of Halpin
& O'Callaghan, for goods sold and delivered.

The defendant admitted the correctness of the plaintiff's
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claim, as specified in the bill of particulars, with the exception
of an item of $110 for a barrel of bourbon and a barrel of pure

spirits, which were delivered to one John Connolly, and which

he contended he was not liable for. The grounds on which he

claimed exemption are stated in the opinion.

The justice rendered judgment in favor of the plaintiff for

the full amount claimed.

Malcolm Campbell, for appellant.

Aubrey C. Wilson, for respondent.

LOEW, J. It appears that the defendant called at the place

of business of Halpin & O'Callaghan, in company with one

Connolly, and after he had introduced him to one of the mem-
bers of said firm, he requested them " to sell him (Connolly)

any goods he wanted, and he (defendant) would be responsi-

ble." And the question now arises, whether this promise was

an original undertaking, upon which the defendant can be held

liable, or whether it was a collateral one, and thus within the

statute of frauds.

To constitute an original obligation on the part of one,

where the goods are delivered to another, it is requisite that it

should appear that the credit was given solely upon the respon-

sibility of the person making the promise, otherwise the under-

taking is collateral and void by the statute, unless it be in

writing.

This being so, I have entertained considerable doubt as

to whether the defendant in this case is chargeable upon his

promise. It will be observed, that the words employed were
"

sell him" which would seem to imply a transfer to Connolly
for an equivalent in money. But upon reflection, I have come

to the conclusion that such a promise may still be deemed an

original obligation, if the surrounding circumstances clearly

show that one party intended it, and the other acted upon it,

as such.

In Chase v. Day (17 Johns. 113), the defendant said :
" If

my nephew should call for papers, I will be responsible for the
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papers that he shall take." This was held to be an original

and absolute contract on the part of the defendant. In Dixon

v. Frazee (1 E. D. Smith, 32), it was said that where the de-

fendant promised that he "would see that the plaintiff was

paid," such promise might undoubtedly be regarded as an

original undertaking, when so intended by the promisor, and

so received and acted upon by the promisee. And in Allen v.

JScarff (1 Hilton, 209), BRADY, J., remarked :

"
Perhaps if the

engagement of the defendant was to see the vendor paid, it

might be held sufficient." Although none of these promises
was precisely like the one in the case at bar, I nevertheless

refer to them, for the purpose of showing how our courts have

"viewed somewhat similar promises.

The present case is unquestionably a very close one. But

I think that the promise, taken in connection with the uncon-

tradicted testimony given on the part of the plaintiff, that the

defendant himself directed the liquors, desired by Connolly, to

be sent to the latter at Melrose as well as the other circum-

stances of the case was sufficient to warrant the justice in

finding that the debt was contracted, primarily and exclusively,

on the credit of the defendant.

The judgment should therefore be affirmed with Costs.

J. F. DALY, J,, concurred.

Judgment affirmed.
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ISAAC N. HAIGHT against JOSEPH NAYLOR, IMPLEADED.

A draft drawn on A., "agent Co-operative Brush Co.," and accepted by A.,
"
agent Co operative Brush Co.," does not (in the absence of any other facts)

bind the company as acceptor of the draft.

APPEAL by plaintiff from a judgment of this court, entered

on the dismissal of the complaint ou the trial.

The facts are stated in the opinion.

KOBINSON, J. The defendant Naylor, was sued as a director

of " The Co-operative Brush Company," formed under the

general manufacturing act, for an alleged debt of the com-

pany, for which it was claimed he was liable under that statute

for the failure of the company within twenty days from the

first day of January, 1872, to make and publish an annual report
of its affairs. He was then a trustee, and the obligation upon
which such liability was claimed to exist, was a draft or bill of

exchange in these words :

"
$600. New York, Dec. 7, 1871.
"
Ninety days after date, pay to the order of myself, six

hundred dollars, value received, and charge the same to account

of (Signed) JAMES F. CLARK.
" N. W. Day, Ag't Co-operative Brush Co., 40 Dey st."

Across the face was written, in the handwriting of said

Day,
"
Accepted. Nicholas W. Day, Agt. Co-operative Brush

Co." Plaintiff, early in January, 1872, became the owner of

the draft, by purchase, from Mr. Clark, though whether by in-

dorsement or assignment, or at what precise date, is not shown.

The present appeal only presents the exceptions taken on

the trial to the refusal of the judge to dismiss the complaint.
1st. Because the acceptance was not that of the company.
2d. Because the plaintiff had no existing debt for which de-

fendant, for such default of the company, was liable
;
and 3d.
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Because one stockholder or his assignee could not sue a co-

stockholder.

The complaint was dismissed, the judge stating as the

ground therefor, that the draft was not an existing debt (for

which the defendant was liable by reason of the alleged default

in not making any report of the condition of the affairs of the

company), within the meaning of the statute, and to this rul-

ing plaintiff excepted. The dismissal of the complaint was.

correct, as no cause of action was shown.

The draft was not one made upon or accepted by the cor-

poration, nor for which it was liable. It bears on its face no

evidence that the corporation had any connection with it as

principals. It was drawn on " N. W. Day, agent of the com-

pany," and was accepted by him,
u Nicholas W. Day, Agent,

&c." His being such agent, and so called, was a mere " de-

scriptio personce" The instrument, on its face, in no way
assumes to emanate from the company or to have been given
in the course of its dealings. Nicholas W. Day, although its.

agent, did not act in its name as the principal, nor in any way
bind them as such. Without assumption by the agent to bind

the principal, he creates no obligation as against him, and thi&

seems well established by the decisions of our courts (Dean v.

Roesler, 1 Hilt. 420; Moss v. Livingston, 4 N. Y. 208;
De Wilt v. Walton, 9 N. Y. 571

;
Olcott v. Tioga ft. E. Co. 40

Barb. 179
; Pumpelly v. Phelps, 40 N. Y. 59). Nothing ap-

pears in the evidence authorizing the assumption that the

acceptance of " N. "W. Day, agent of the Co-operative Brush

Co.," was to be regarded as that of the company. The con-

sideration of the draft was not shown to have been for money
advanced or brushes sold to them, nor does the fact proved, that

he had paid with the funds of the company others of such drafts,

warrant the conclusion that the name adopted was that of the

company, or that he was authorized to bind the company by
any such acceptance. I think the nonsuit or dismissal of the

complaint was properly granted upon this ground of the mo-

tion, and that it should be upheld.
I am not prepared to follow the decision in Nimmons v.

Jlennion (2 Sweeny, C63), and hold that an obligation of such a
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corporation, existing by bond, bill or promissory note outstand-

ing when the annual report of the company is required to be

made, but payable at a subsequent date, is not an "
existing

debt," within the entire scope and meaning of the several

clauses of section twelve of the general manufacturing act

(Laws, 1848, chap. 40, p. 54), both as one for which a liability

exists and for which the trustee incurs the penalty for the

failura to report. Regarding it unnecessary to the present case

to express any opinion upon the point, I am for affirmance upon
the ground first stated

;
that the company was not a party to

the draft in question*

DALY, Ch. J., and J. F. DALY, J., concurred.

Judgment affirmed.

MARY SHEA against THE SIXTH AVENUE RAILROAD COMPANY.

"Where plaintiff, for the purpose of crossing the street, stepped upon the platform
of defendant's street car, to pass over the same, and the driver of the car will-

fully seized and threw her from the car, whereby she was injured : Held, the

defendant was liable.

APPEAL by plaintiff from a judgment of this court, entered

on an order at special term sustaining a demurrer to the com-

plaint.

The material averments of the complaint are stated in the

opinion.

0. P. Buel, for appellant, argued that defendants' car was

a " vehicle
" within 1 R. S. 696, g 6, 7.

Waldo Hutchins, for respondent. The complaint shows

that the plaintiff was not a passenger, but that while walk-

ing upon the public highway she was violently assaulted by
a person in the employment of the defendants, and injured.
The defendant could only be held liable for such an assault,
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when made by its agent upon a passenger, and in that event

only when the court can see that it was made in the discharge

of his duty as such agent (Isaacs v. Third Ave. R. R. Co. 47

K Y. 122
;
Whittdker v. Eighth Ave. R. R. Co. 51 N. Y. 295 j

Fraser v. Freeman^ 43 N. Y. 566).

J. F. DALY, J. It will not be necessary to examine the

question, whether city railroads are embraced within the pro-

vision of the statute which makes the owners of certain vehicles

for carrying passengers on the public highways liable for the

willful acts of the drivers of such vehicles, while driving (1 R.

S. 696, sections 6 and 7
;
Whittdker v. Eighth Ave. R. R. Co. 51

K Y. 295
;
Isaacs v. Third Ave. R. R. Co. 47 N. Y. 122), in

order to decide upon the sufficiency of the complaint. The

allegations of the complaint show :

" That on or about the 13th

day of March, 1873, one of the cars or vehicles of defendant waa

standing at the corner of Barclay street and Church street, in

said city, which said streets are public highways, in such a posi-

tion as to block up the passage across said Church street
;
that

the plaintiff was desirous of crossing said street, and for that

purpose stepped upon the front platform of said car or vehicle,,

for the purpose of passing over the same
;
that thereupon the

driver of said car or vehicle, who was then the servant and

agent and in the employment of the defendant, and engaged
in driving such car or vehicle, forcibly, willfully and violently

seized the plaintiff and threw her front the said car or vehicle

upon the said highway, in consequence of which the plaintiff's

leg was wounded, injured, broken and fractured in several

places, and the plaintiff was otherwise severely bruised and in-

jured," &c.

From the above averments, it is not clear that defendants

are not responsible for the assault of their driver on the plaintiff,

since the act may well have been done in the course of his

employment. The plaintiff had no right to step upon the

platform of the car, in order to pass over it to gain the other

side of the street, as she attempted to do. The public can use

the street cars only for the purpose of being carried as passen-

gers, on the payment of fare. Any other attempted use, and
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any stepping on the car, would be a trespass, and the defend-

ant's servants have the right to prevent it, or to remove from

the platforms any person stepping thereon for any purpose, ex-

cept to ride as a passenger. The conductor has the right to

remove passengers for non-payment of fare, or for being dis-

orderly, and to effect such removal by force (Kandford v. Eighth
Ave. R. It. Co. 23 K. Y. 343

; Higgins v. Water-diet Turnpike
Co. 46 N. Y. 23), and there is as much right to eject a person
who steps upon the platform with no intention of riding as a pas-

senger. That the car blocked up the street crossing is na
excuse for the act any more than it would be to walk over the

vehicle full of goods of a carrier of goods, or to walk through
the defendant's car from the front platform to the back, for

greater convenience in making the passage of the street.

If this be so, the act of the driver in ejecting the plaintiff

would be lawful, but in view of the charge of the complaint r

that he "
violently and forcibly seized the plaintiff and threw

her from the car," breaking her leg and otherwise severely in-

juring her, the question arises as whether there was not the

exercise of such unnecessary force and violence as renders the

defendants responsible. The doctrine that the master is liable

for the unusual and unnecessary force and violence used by his

servant in cases where the use of force is authorized and within

the scope of the servant's employment, is as well settled as
'

that the master is not liable for assaults by his servant outside

the line of his duty, and very late cases in the Court of Ap-
peals sustain the doctrine in extreme cases. Thus where a

conductor removing a passenger for non-payment of fare,

struck the latter a blow in the face, and an action was brought

against the railroad company for the assault, the decision of the

judge, dismissing the complaint, was reversed, because it

should have been left to the jury to say if the act of the con-

ductor was malicious, or only deemed by him necessary to

effect the purpose with which he thought himself charged in

the proper performance of his duty (Jackson v. Second Avenue
R. R. Co. 47 N. Y. 275). And in that and prior cases, the

general doctrine is held that the master is liable for the con-

sequences of the excess of zeal or temper with which the serv-
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ant performs the duty with which he is charged (Higgins v.

Watervliet Turnpike Co. supra ; Sanford v. Eighth Avenue

It. R. Co. supra, and cases cited).

This case is to be distinguished from Isaacs v. Third Ave. Jt.

H. Co. (4:7 N. Y. 122), where the conductor threw a passenger

from the platform of the car, as she stood there waiting for the

car to stop, in order to alight. In that case no process of rea-

soning could construe the act of the conductor into any resem-

blance to an act performed in the scope of employment or

under authority. In the present case, we have the plaintiff

unlawfully stepping on the platform, and the driver ejecting

her. The presumption is, that he was acting under authority

and instructions. The demurrer concedes the truth of the alle-

gation, that the driver was " then the servant and agent, and

in the employment of defendant, and engaged in driving such

car," when he seized the plaintiff and threw her from the car.

It would be proper, on the trial, to prove that he was, and it

might be done, for instance, in showing a rule of the company

(as I have repeatedly seen), forbidding passengers to get on or

off the front platform of the car. It will be seen that the

complaint does not charge that the act was done maliciously,

which would have exonerated defendants, but "
willfully," for-

cibly, and violently. Willfully is here used in the sense of in-

tentionally, and is legally applicable to an act knowingly done

by a servant in the discharge of a supposed duty, and does not

imply any personal ill will, making the assault the driver's and

not the company's. If the allegations in the complaint were

proved, it would require these questions to be left to the jury:

1st. Was the act of the driver within the scope of his employ-
ment ? 2d. If it was lawful, was excessive force used to accom-

plish it ? A dismissal of the complaint would be improper,
and a demurrer to the complaint cannot therefore be sustained.

It does not appear that these considerations were presented

to the learned judge at special term, who sustained the demur-

rer, but that the plaintiff relied upon the statute above cited

(1 R. S. 696, 6 and 7), and in view of the expression of

opinion in the Court of Appeals (47 N. Y. 122), and in the
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Commission of Appeals (51 N. Y. 293), that that statute- was

not applicable to city railroad cars, the judge so held.

DALY, Ch. J., and KOBINSON, J., concurred.

Judgment and order appealed from reversed, and demur-

rer overruled, with leave to defendants to answer in twenty

days on payment of costs.

MOSES J. WICKS against FRANK BOWMAN.

Plaintiff agreed to convey to defendant, and defendant agreed to purchase, a lot

of land with all the buildings and improvements thereon, and between the time

of the signing of the contract, and the time fixed by it for the delivery of the

deed, the possession and the payment of the purchase money, the building on

the lot (which constituted its chief value) was destroyed by fire : Held, that de-

fendant might refuse to complete his contract until the building was rebuilt.

APPEAL by plaintiff from a judgment of this court, entered

on an order made at special term, overruling a demurrer to the

special matter set up in the defendant's answer.

The complaint alleged, that on May 18th, 1872, the plaintiff

was the owner in fee of premises in Brooklyn (describing them

by metes and bounds), and that on said day the defendant

made an agreement in writing with the plaintiff, whereby the

plaintiff agreed to sell and convey, and the defendant agreed
to purchase and take the said "

lot of land, with all buildings
and improvements thereon," for the price of eight thousand

dollars, to be paid as follows : $500 on signing the contract
;

$1,000 by executing a mortgage upon the premises ; $4,000 by

assuming another mortgage ;
and $2,500' in cash, on the de-

livery of the deed
;
which was to be delivered on the 1 8th day

of June, 1872.

That the said agreement, by its terms, bound the heirs,

executors, administrators and assigns of the respective parties

VOL. V. 15
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thereto, and at the time of the making of the same, the said

defendant paid on account thereof, to the brokers who negoti-

ated the sale, the said five hundred dollars in cash.

That at the time of the making of said agreement, and at

all times thereafter, up to the time of the commencement of the

suit, the property was vacant and not occupied or used by any
one.

The complaint then alleged an offer by the plaintiff to per-

form his part of the agreement, and a demand on and refusal

by the defendant to perform his part of the agreement, and

claimed $8,000 damages.
The answer, as a second defense to the action, alleged that

at the time of entering into the contract, there was erected and

standing upon the land a frame dwelling-house, of the value of

$7,000 and upwards, and which was the chief value of the

premises mentioned in said contract. That the same was en-

tered into by defendant solely to acquire a residence for him-

self and family. That on or about the 29th day of May, 1872,

this dwelling-house was totally destroyed by fire. That the

defendant never had the possession thereof; that at the time of

the alleged tender of said deed to this defendant, defendant

offered and was ready to complete and perform said contract on

his part, provided the plaintiff had erected, or caused to be

erected on said lands, a dwelling-house similar to the one so

destroyed by fire as aforesaid, which the plaintiff declined and

refused to do.

To this second defense the plaintiff demurred for insuffi-

ciency, in that it did not state facts sufficient to constitute a

defense. The court at special term overruled the demurrer,

and the plaintiff appealed.

Ward (& Jones and Whitehead, for appellant.

I. Upon the execution of a contract for the sale of real estate,

the purchaser becomes vested with a title to the land as the

owner thereof, and the vendor retains only a trust title, which

he holds for the benefit of the vendee, and in which the seller

has no right other than a lien for the unpaid portion of the



JSTEW YORK APRIL, 1874. 227

Wicks v. Bowman.

purchase money (Swartwout v. Burr, 1 Barb. 499 : 2 Story's

Eq. Jar. 1212
; Sugden on Vendors, vol. 1, ch. iv, p. 201, Ham-

mond's edition, 1843
;
Moore v. Burrows, 34 Barb. i73 ;

Crabb's

Law of Keal Property, vol. 2, pp. 544, 572, 1760, 1761, 1797).

(a) The vendee's interest in a contract for the purchase of land

is real property, and descends to his heirs (Hathaway v. Payne,
34 Barb. 173

; Griffith v. Beecher, 10 Barb. 432
; Champion v.

Brown, 6 Johns. Ch. R. 398
;
Paine v. Mitter, 6 Yes. Jr. 349

;

Gerard's Titles to Real Estate, 152
;
Swartwout v. Burr, 1

Barb. 495). The widow of the purchaser is entitled to dower

in the lands mentioned in the contract (3 Rev. Stat. 5th ed.

84, 85, p. 199). (b) The vendor's interest in a contract for

the purchase and sale of lands becomes personal property, and

in case of his death pending the consummation of the contract,

goes to his executors, and does not descend to his heirs (Lewis
v. Smith, 9 N. Y. 502

;
Adams v. Green, 34 Barb. 176

;
Hath-

away v. Payne, 34 N. Y. 103
;
Moore v. Burrows, 34 Barb.

173). (c) The vendee may sell or charge the estate before the

conveyance is executed (Seton v. Slade, 7 Yes. 265
;
Paine v..

Miller, 6 Yes. Jr. 349). (d) After contract of sale the vendor

cannot charge the estate, either by suffering a judgment or by

executing a mortgage (Swartwout v. Burr, 1 Barb. 495
; Laverty

v. Moore, 32 Barb. 347). (e) The vendee has an insurable in-

terest in the premises specified in the contract of purchase,
and may protect himself by insurance (McKechnie v. Sterling,

48 Barb. 330, 338
; Angell on Insurance, 66, 2d ed. pp. 116-

118; Wood v. N. W. Ins. Co. 46 N. Y. 425).
II. Upon entering into a contract for the purchase of lands,

the vendee becoming at once entitled to any benefit which may
accrue by reason of any increase in the value of the premises,
must bear the loss which may happen to the property between
the time of the execution of the contract and the delivery of

the deed (Sugden on Vendors, vol. 1, ch. iv, p. 336, Hammond's
ed. 1843

;
Smith on Real Property, ch. ii, tit. xi, pp. 472, 474;

Crabb's Law of Real Preperty, vol. 2, p. 544, 1761 ; Fry on

Specific Performance, *265
; Morgan v. Scott, 26 Pa. St. R.

51
;
Reed v. Lukens, 44 Pa. St. R. 200

;
Barker v. Smith, 3

Sneed, 289; Robertson v. Shelton, 12 Bevan, 260; Paine v.
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Miller, 6 Yes. Jr. 349 et seq. McKechnie v. Sterling, 48 Barb-

335
;
Mott v. Coddington, 1 Abb. Fr. N. S. 290, 298.

Smith & ^Woodward, for respondent.

DALY, Chief Justice. The plaintiff agreed to sell and

convey, and the defendant to purchase a lot of land, "with all

buildings and improvements thereon," for $8,000. The

contract was made on the 18th of May, 1872, and $500 of the

purchase money was paid when it was signed. By its terms,

the defendant was to assume an existing mortgage upon the

premises to the amount of $4,000, to give a mortgage for

$1,000, and the residue of the purchase money, $2,500, was to

be paid in cash upon the delivery of the deed, on the 18th of

June following. There was a frame dwelling-house upon the

lot, of the value of $7,000, which was the chief value of the

premises, and the plaintiff had a policy of insurance upon the

house for $4,000. On the 29th of May, 1872, twenty days
before the deed was to be delivered, the dwelling-house, which

constituted seven-eighths of the value of the whole property,
was destroyed by fire. On the 18th of June following the

plaintiff tendered a deed, and demanded payment of the

$2,500, and the assumption and execution by the defendant of

the mortgages referred to, which the defendant refused to do,

unless the plaintiff would rebuild the house. The plaintiff

then brought this action to recover damages for the non-

performance of the contract. Judge ROBINSON held, upon the

trial, that as the defendant was not in possession under the

contract, nor entitled by its terms to go into the possession, at

the time when the dwelling-house was burned, the loss arising

from its destruction did not fall upon him, but upon the vendor,

who until the 18th of June, the day fixed for the delivery of

the deed and the payment of the residue of the purchase

money, was entitled to the possession, and the beneficial enjoy-
ment. That the vendee was not bound to accept the lot with-

out the dwelling-house, which constituted seven-eighths of the

value of the premises he had contracted to buy. That the

pjaintiff did not and could not tender a conveyance of what he



NEW YOKK APRIL, 1874. 229

Wicks v. Bowman.

had contracted to sell, the "
lot with the buildings thereon."

That there was therefore no tender of performance on his part

of the contract, which was essential to a breach, and that

consequently he had no cause of action.

It is insisted, upon this appeal, that the defendant, as vendee,

is to be regarded in equity as the owner from the time of the

making of the contract, and that therefore the loss arising

from any diminution in the value of the premises, by accident

or otherwise, must fall upon him, and not upon the vendor,

who simply holds the property thereafter as security for the

purchase money.
It is undoubtedly well settled by the English cases, that in

contracts for the sale of lands, the vendee, from the time that

his right to a conveyance is complete, is considered as the

owner of the premises (Sugden on Vendors, by Hammond,
vol. 1, c. iv, p. 201

;
2 Crabb's Law of Heal Property, 1760,

1761, 1797). In the language of Lord Eldon, in Paine v.

Miller (6 Yes. 252), the premises are his to all intents and

purposes. They are vendible as his, chargeable as his, capable
of being encumbered as his, may be devised as his, may be

assets, and would descend to his heir. This was said in a case

where the purchaser had expressed himself satisfied with the

title, but before the conveyance was prepared the houses

were destroyed by fire
;
but Lord Eldon was of opinion that

the vendor's right to a specific performance was not affected by
the accident. He illustrated the rule by saying that if, after

the buildings were burned down, the land should become more

valuable, in consequence of the selection of the locality for

some public improvement, it would be no answer to the vendee

to say that he should not have it, because it had thereby
increased in value. It was said in McLaren v. Hartford Fire

Ins. Co. (5 N. Y. 151), upon the authority of Ex parte Man-

ning (-2 P. Wins. 410), and Ex parte Minor (11 Yes. 559), that

after the confirmation of the master's report for a sale of real

estate in chancery, and before a conveyance is excuted, the

vendee, as equitable owner, is entitled to all the advantages

arising from the increased value of the property, and must

sustain the loss of its depreciation, and that the general prin-
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ciple established by these adjudications is applicable to sales of

land with us.

The vendee under a contract for the sale of real property is,

for many purposes, to be regarded and treated as the owner

from the time that his right to a conveyance is complete, espe-

cially where nothing remains but to pay the purchase money,
take the conveyance and enter upon the possession. This was

the case in Paine v. Miller (supra\ before Lord Eldon, where

the vendee's solicitor, after a long investigation by him, and

after certain trustees had agreed to unite in a conveyance to

release certain incumbrances, declared himself to be satis-

fied with the title. A draft of a conveyance was Bent to

him, the draft was returned, the deeds were engrossed, and an

answer received that the deeds would be ready in two or three

days, and on the day after the solicitor declared that he was

satisfied, and accepted the title
;
but before the deeds were exe-

cuted the buildings upon the land were destroyed by fire.

Under such a state of facts, the vendee was treated in equity as

the owner, his right and title to the property then being com-

plete. He had the right, before the buildings were destroyed,

to a specific performance, and was consequently not excused by
the occurrence of the accident from performing himself; and

so where a master's report for a sale of real estate in chancery
is confirmed, the same result follows, for there is nothing then

but to pay the purchase money and take the deed. Questions

may arise in equity, in the adjustment of interests growing out

of rights to real property, as to who is entitled to benefits or

who is to sustain losses pending the negotiations, or intermedi-

ate the contract of sale and the time of performance, in which

the benefits may be adjudged to or the losses imposed upon
either the vendor or the vendee, the vendee being, under cer-

tain circumstances, regarded as the owner, and, under other cir-

cumstances, as not (see Spurrier v. Hancock, 4 Ves. 667
;
Hart-

ford v. Purrier, 1 Madd. 287
;
Ex parte Minor, 11 Yes. 559,

and many other cases).

As the contract contemplates the subsequent conveyance of

the property to the vendee, it is right that the equitable interest

lie acquires by it in the land should, for certain purposes, pos-
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Bess the characteristics of real estate : that it should descend to

heirs, instead of passing as personal property to his executors

(Champion v. Brown, 6 Johns. Ch. 398) ;
that it should be

sold by the order of the surrogate as if it were land (3 Rev.

Stat. 5th ed. 199, 78) ;
and that the widow should be entitled

to dower in the surplus arising from such a sale (Id. 84, 85).

But although the vendee will be regarded, for many pur-

poses, as the owner, he is not so for all purposes. The legal

title is in the vendor ( Wood v. N. IF. Ins. Co. 46 N. Y. 425),

and there are many rights of an owner which a vendee under a

contract of sale cannot exercise. He cannot, unless he has the

possession, or is by the terms of the contract entitled to the im-

mediate possession, maintain ejectment; or bring trespass for

an unlawful entry upon the land
;
or trover for converting and

carrying away the fixtures (Tabor v. Robinson, 36 Barb. 486).

It is doubtful, moreover, where he has not the actual, or is not

entitled to the immediate possession, if he has an insurable in-

terest, for in all the cases that I have been able to find in which

it has been held that he had such an interest, he had either the

actual, or was entitled to the immediate possession (McGivney
v. The Phoenix F. Ins. Co. 1 Wend. 85

;
The ^Etna F. Ins. Co.

v. Tyler, 16 Id. 385, 396
;
Shotwell v. The Jefferson Ins. Co. 5

Bosw. 257
;
McKechnie v. Sterling, 48 Barb. 330

; Columbian

Ins. Co. v. Lawrence, 1 Pet. U. S. 25
; Hough v. The City Fire

Ins. Co. 29 Conn. 10
;

L Phillips on Ins. 181). Under a con-

tract for the sale of land, by the terms of which the payment of

the purchase money and the delivery of the deed are to be con-

current acts at a future day, the vendee's right to a conveyance

(applying Lord Eldon's rule) is not complete until that day, and

he cannot before that day be regarded as the owner. His posi-

tion, intermediate the contract and the time of performance, is

thus defined by a very able judge (Judge Brown) in Tabor v.

Robinson (36 Barb. 486) :

" He has an equitable interest in the

land and a right to a specific performance of the contract by the

execution and delivery of the deed at the time appointed ;
but

there must also be performance and payment on his part at the

same time. He is not the owner of the propertypurchased until

the happening of these events. The contract may or may not
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be performed ;
but until it is performed on hig part he is not

vested with the right of property, and could not assert the legal

rights or claim the legal remedies which belong to those who
own the title. He is entitled to the usual remedies of those

who have equitable interests to prevent waste, injury and alien-

ation to others, until the time appointed to execute the con-

tract, and that is all." This was approved in Smith v. Mc-

Clusky (45 Barb. 612), which was a case substantially like the

one now before us. It was a contract for the purchase of land,

payable by installments, but in which there was no stipulation

giving the vendees the right to occupy. The installments for

three years had been paid, and the vendees were in occupation.

They were notified to quit by the vendor, and did so, and after-

wards, before the remaining installments were paid, and before

possession could be claimed, the building, which constituted the

principal value of the premises, was destroyed by fire. This,

it was held, operated to discharge the vendees from all liability

for the installments thereafter to become due. The circum-

stance that the vendees were not in possession, and had no right

to occupy until the final installment of the purchase money was

paid, was relied upon by a very able court for the conclusion

that the vendor had not parted with the title nor the possession

when the disaster occurred, and as the disaster rendered it im-

possible for him to deliver the substance of what was agreed to

be transferred, there was a failure of consideration as to the

chief matter of the contract, and that that was a good ground

why the contract should not be enforced.

The vice-chancellor, Sir Thomas Plumer, said, in Hartford
v. furrier- (1 Madd. 287), that if a contract for the purchase of

land is to be completed at a given period, and the title is finally

f- \md to be good, the estate is considered as belonging to the

purchaser from the date of the contract, and the money from

that time as belonging to the vendor. That if the estate in the

interval is improved, or if its value is lessened from any cause,

there being no fault on either side, the vendee has the benefit,

or sustains the loss. That if there is a loss by fire, after the

contract but before its completion, neither party being in fault,

the loss falls upon the vendee. This is in conflict with the
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cases above referred to, and if it had been said by Sir Thomas
Plumer's eminent predecessor Sir "William Grant, or by Lord

Eldon, I should have hesitated before calling in question its

correctness. But Sir Thomas Plumer was not, in the opinion

of his cotemporaries, one of those judges whose mere statement

of the law carries with it the weight and authority that is ac-

corded to judges of great eminence. Sir Samuel Romilly, one

of the ablest equity barristers of his time, says, in his diary :

"A worse appointment than that of Plumer to be vice-chancel-

lor could hardly have been made. He knows nothing of the

law of real property, and nothing of the doctrines peculiar to

courts of equity
"
(Life of Romilly, vol. 1, pp. 310, 481, 3d Lond.

ed.) It was, moreover, not material to the decision of the case

before him, which was that the vendee, under a decree for a

specific performance, was not entitled to an abatement from the

purchase money for the loss of a tenant, who left in consequence
of the vendee's own unnecessary act. It was merely dicta, and

coming from a judge who, after this decision, when he was

made master of the rolls, was generally regarded by the pro-

fession as not capable of discharging the duties of the office

(Id. 481), it does not call for serious consideration.

The doctrine that the vendee is to be treated, in certain

cases, as the owner, is founded in the application of the equi-

table maxim, that what ought to be done is considered in

equity as done (2 Crabb's Law of Real Property, 1759, 1760,

1761
;
2 Story's Equity Juris. 1212), a maxim that does not

apply where the cotemporaneous acts the payment of the pur-
chase money, and the delivery of the deed were to take place

upon a day subsequent to the time when the building was

destroyed by fire. "The common doctrine of courts of equity,"

says Story,
"

is, that where things are agreed to be done, they
are to be treated, for many purposes, as if they were actually

done." Thus, if the payment of the purchase money and the

delivery of the deed did not take place on the 18th of June,

1872, the time fixed by the contract, but took place afterwards,

they would, by the application of this doctrine, be deemed in

equity to have occurred on that day ;
and the vendee would on

that day, and thenceforth, be regarded as the owner. But they
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cannot be deemed to have actually occurred before, for that the

parties did not intend
;
and there is no warrant, therefore, in

this maxim, for holding that the vendee did or could, before that

day, become the owner.

Where the vendee is let into the actual possession, or has by
the contract the immediate right to it, there is a reason for his

bearing the loss, if the building is subsequently destroyed by
fire, as he has entered upon the beneficial enjoyment of the

property (^Etna F. Ins. Co. v. Tyler, 16 Wend. 396). It may
then be likened to the case of a tenant who, after entry, must

pay the rent which he has covenanted to pay in the lease,

though the building should afterwards burn down
;
but who is

discharged from the payment of it if the building should be

destroyed between the time of the signing of the lease and the

commencement of the term, because, before entry, he has no

estate, and the landlord, by reason of the destruction of the

building, cannot deliver possession of the premises in the same

condition substantially as they were in when the lease was

made (Wood v. Iliibbell, 5 Barb. 601
;

Cleves v. Willoughby, 7

Hill, 83; 4 Kent's Com. 96). While, therefore, it may be

equitable and just that the vendee should bear the loss where the

building is burned down after he enters upon the possession, it

is not just nor equitable to impose it upon him whilst the vendor

is in possession of the premises.
As it is, moreover, doubtful whether the vendee has any in-

surable interest without the possession, or the immediate right
to it, and there is no doubt that the vendor has ( Wood v. The
Northwestern Ins. Co. 46 N. Y. 421), the loss should fall upon
him, as he can protect himself fully by insurance.

For these reasons, I am of the opinion that the judgment
should be affirmed.

LAKKEMORE and J. F. DALY, JJ., concurred.

Judgment affirmed.
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KOYAL PHELPS against J. H. KACEY.*

By a statute of the State, persons were allowed to sell, or have in their posses-

sion, game of ft certain description in January and February in each year, pro-

vided it was killed in the proper season, or in some State where the killing

was lawful. The defendant, a dealer in game, had a patented apparatus by
which he was enabled to preserve game for a year. Having put up in this ap-

paratus a large quantity of game of this description, killed in this State and in

other States when the killing was lawful, he exposed it for sale after the months

of January and February: Held, that by so doing he violated a provision of

the statute, whicli forbids any person to sell, expose for sale, or have in his pos-

session game of that description between the months of March and October in

any year.

The act for the preservation of game (L. 1871, c. 721), is not unconstitutional,

as depriving persons of vested rights, so far as it relates to game killed after

its passage.

APPEAL by both plaintiff and defendant from an order

of this court at special term, sustaining a demurrer as to part

of the answer, and overruling it as to the remainder.

The action was brought to recover from the defendant a

penalty of $2,700, which it was claimed he had incurred by a

violation of 7 and 8 of the act for the preservation of

game, passed April 26th, 1871 (2 L. 1871, c. 721, p. 1669).

The sections under which the penalty was claimed are as

follows :

"
7. No person shall kill, or expose for sale, or have in his

or her possession after the same has been killed, any quail be-

tween the lf-t day of January and the 20th day of October,

under a penalty of twenty-five dollars for each bird."
"

S. No person shall kill or expose for sale, or have in his

or her possession after the same is killed, any ruffed grouse,

commonly called partridge, or pinnated grouse, commonly called

prairie chicken, between the 1st day of January and the 1st

day of September, under a penalty of twenty-five dollars for

each bird."

It is also provided by 33 of the same act, that
"
Any person may sell, or have in his or her possession,

* On appeal to the Court of Appeals, the judgment of the general term here

was affirmed, with leave to the defendant to answer over on payment of costs.
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any pinnated grouse, commonly called prairie chicken, ruffed

grouse, commonly called partridge, or quail, from the 1st day
of January to the 1st day of March, and shall not be liable to

any penalty under this act, provided he proves that such birds

or game were killed within the period provided by this act, or

were killed outside the limits of this State, at some place
where the law did not prohibit such killing."

The complaint alleged that plaintiff was "
president of the

New York Association for the Protection of Game, and the

defendant a marketman doing business at Nos. 13, 15 and 17

Centre Market, in the city, county and State of New York, and
"

I. That at said place, on the 15th day of March, 1873, the

defendant had in his possession and exposed for sale six quail.
"

II. That at said place, on the 19th day of March, 1 873, the

defendant likewise had in his possession, and exposed for sale

two pinnated grouse.
" III. That at said place, on the 19th day of March, 1873,

the defendant had in his possession one hundred quail.
" IY. That said acts were contrary to the provisions of the

7th and 8th sections of the act for the preservation of game,

passed April 26th, 1871."

The defendant, by his answer, admitted the truth of the

allegations contained in the first three paragraphs of the com-

plaint, and by way of excuse therefor, alleged in an amended

answer that he was, and had been at the time of the complaint,

an extensive dealer in game, for the preservation of which he

had patented an apparatus by which he was enabled to preserve

game killed in one season to the following, even for a period
of twelve months. That the game which the complaint charged
him with having in his possession and exposed for sale was put

up by him in said apparatus when the killing of it was not

prohibited by law in this State, to wit, in the month of Decem-

ber, 1872, or after receiving it from States where its killing

was at the time legal, to wit, from the States of Minnesota and

Illinois.

The plaintiff demurred to this answer for insufficiency in

not stating facts sufficient to constitute a defense.

The court at special term sustained the demurrer, and or-
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dered judgment for the plaintiff on the first and second counts

in the complaint, and overruled it as to the third count.

Thomas N. CutJibert and Chas. E. Whitehead, for plaintiff.

John Proffatt, for defendant.

DALY, Chief Justice. The judge below sustained the de-

murrer, so far as it applied to the answer put in to the first and

second causes of action averred in the complaint ;
from which

decision the defendant has appealed, and overruled the demur-

rer to the answer so far as it related to the third cause of ac-

tion in the complaint, from which decision the plaintiff appeals.

I shall first consider the defendant's appeal. The act (2

Laws of 1871, p. 1669, c. 721, 7) declares that no person
shall kill, expose for sale, or have in his or her possession, any

quail between the 1st day of January and 20th day of October ;

or ( 8) any grouse, commonly called partridge, or pinnated

grouse, commonly called prairie chicken, between the 1st day
of January and the 1st day of September. The answer admits

that the defendant had in his possession and exposed for sale,

on the 15th of March, six quail, and that he had in his posses-

sion and exposed for sale, on the 19th of March, two pinnated

grouse ;
which was admitting the cause of action stated in the

first two counts
;
the plain import of the act being, as was held

in Bellows v. Elmendorf (7 Lans. 462), to prevent any evasion,

and make all persons liable who had possession of, or exposed
such property for sale. It makes no distinction between game
killed within or without the limits of this State, except in the

case provided for in section 33 (Phelps v. Town and others,

Van Brunt, J., Supreme Court, special term, February, 1873).

So far, therefore, as respects this appeal, the judgment below

should be affirmed. The assumed unconstitutionally of the

law I shall consider under the next head.

In answer to the third cause of action, the defendant admits

that he had in his possession, on the 19th of March, one hun-

dred quail, and in justification thereof, avers, that he is an ex-

tensive dealer in game ;
that he has patented an apparatus by

which he is enabled to preserve game after it has been killed
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for the period of a year; that the one hundred qnail admitted

to have been in his possession on the 19th of March were put

up by him in the said apparatus in the month of December,

1872, when the killing of it was not prohibited by law in this

State, or after receiving it from States where the killing of it

was at the time legal. By the 33d section of the act it is

lawful to sell or have in one's possession, quail from the 1st of

January to the 1st of March, provided the party proves that it

was killed within the period allowed by the act, or killed out-

side the limits of the State at some place where the law did

not prohibit such killing. This right, however, is limited to

the first of March, and the defendant admits that he had these

one hundred quail in his possession afterwards, that is on the

19th of March. The justification he sets up is that he had

them then in his patented apparatus, in which they were placed
at a time when the killing of them was lawful. But the statute

has made no provision for such a case. It has allowed game,
killed before the 1st of January, or in States where the killing

of it was at the time lawful, to be sold or kept in possession

between the 1st of January and the 1st of March, and that is

all. Beyond that, the prohibition is positive, that no person
shall have any of the game specified, in his or her possession,

and I am wholly at a loss to see upon what ground it can be said

that the possession which existed in this case was not the kind

of possession which the statute meant. It may be that when
the law was enacted, that no such thing was contemplated as

that game, killed in the autumn of one year, could be preserved,

as in this case, so as to be sold a year afterwards within the

permitted period. But we cannot say so as a matter of law, for

for all that we know, or for all that appears in this answer,

this apparatus may have been known and in use when this law

was enacted. In Bellows v. Elmendorf (supra), the skin and

carcass of the deer was bought at a sheriff's sale, and sold by
the purchaser to the defendant, whose possession was held to

be a possession in violation of the act. In that case the animal

was killed within the forbidden period, which commenced on

the 1st of January. It was killed on the 8th of January, and

purchased on the 21st of that month, and for all that appeared,
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the defendant may not have known when it was killed. The
law allowed persons to have such game in possession, or to ex-

pose it for sale for ten days after the 1st of January, or to pos-

sess or sell it, if received for sale prior to the llth of January.
The carcass and skin were levied upon on the 14th, and sold by
the sheriff, and purchased by the defendant on the 2 1st of Jan-

uary, and this was held to be a possession on the part of the

defendant in violation of the act. The difference between that

case and this is that there the game was killed within the pro-

hibited period, and here it is averred that it was not ; in con-

nection with which it is sufficient to say that the act under

which the present action is brought has made provision for the

sale and keeping possession of this particular kind of game
after the period when it is allowed to be killed, and that that

time had expired when the defendant, as he admits, had the

one hundred quail in his possession. The words of the statute

are express that no person shall have game of this description

in his possession within the prescribed period ;
a prohibition

that, may have been, and probably was, designed to take away
any inducement to kill these game birds within the prescribed

period, as nobody can, after that period commences, lawfully
have or keep them in his possession.

The objection raised, that this act is unconstitutional is un-

tenable. It violates no regulation made by Congress in respect

to commerce, and deprives no one of property. The act held

in Wynkamer v. The People (13 N. Y. 378) to be unconstitu-

tional, was very different. It authorized the destruction of the

property of persons owned by them when the law took effect.

Here the quails were acquired, by the defendant's own show-

ing, after the law was in force, and with knowledge of the ex-

istence of it, which is a very different case (Slaughter House

Cases, 16 Wall. 36).

The judgment as to the answer to the two first counts

should, in my opinion, be affirmed, and as to the third count,

it should be reversed and judgment given for the plaintiff upon
that count.

LABREMORE and J. F. DALY, JJ., concurred.

Ordered accordingly.
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ABRAHAM DOWDNEY against GEORGE "W. McCoLLOM.

The claimant under a mechanic's lien filed against property in the city of New
York, in a proceeding to enforce his lien, was allowed less than the sum claimed

by him, and appealed from the judgment in the proceeding. The owner then,

upon the refusal of the claimant to receive it, paid the amount of the judgment
into court, and applied to have the property released from the lien. Held,

that as the judgment had been appealed from by the claimant and not by the

owner, the lien could not be discharged except by making a deposit with the

county clerk, as prescribed by L. 1863, 10, subd. 2.

APPEAL by plain tiff from an order of the special term of

this court, directing the discharge of a mechanic's lien.

On March 20th, 1873, the plaintiif filed a lien against cer-

tain buildings belonging to the defendant and situated on the

northerly side of Seventy-fourth street and the southerly side

of Seventy-fifth street, near Madison avenue, in the city of

New York, to secure a claim of $15,212 65, for materials fur-

nished to the defendant, and used in the erection of said

buildings.

An action was subsequently commenced in this court to

foreclose said lien, and David McAdam, Esq., was appointed
referee to hear and determine. On July 17th, 1873, the referee

made his report in favor of the plaintiff for the sum of $954 20,

and on July 23d, 1873, judgment was entered thereon. From
this judgment the plaintiff appealed to the general term of this

court, claiming that he should have recovered the full amount
secured by his lien.

After the appeal had been taken, the defendant tendered

to the plaintiff the amount of the judgment and interest, and

as the latter refused to receive the same, he deposited it with

the clerk of this court to the credit of this action. He there-

upon requested the county clerk to discharge the lien of record,

and upon his refusal to comply with the request, he applied to

this court for an order directing him so to do.

An order was accordingly made at the special term directing
the discharge of the lien upon terms. From this order the

plaintiff' appealed to the general term.
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Alexander Thain^ for appellant.

Ashbel Green, for respondent.

LOEW, J. The tenth section of the mechanic's lien act,

relative to the city of New York (Laws of 1863, chap. 500,

10), specifies the cases and prescribes the manner in which

liens may be discharged. The express provision thus made
for the discharge of liens in certain cases precludes any impli-

cation of a legislative intent that they may be discharged in

other cases not mentioned. The maxim expressio unius est

cxclusio alterius applies. I therefore agree with the special

term of the Superior Court (Fettretch v. Totten, 2 Abb. Pr. N.

S. 264), that in order to obtain the discharge of alien, one of the

various modes prescribed by the statute must be pursued, and

that no lien can be discharged in any other case or in a differ-

ent manner from that provided by the act in question.

The judgment in the case now under consideration pro
vided that upon its payment the lien should be discharged.

Undoubtedly the plaintiff might have accepted the amount in

satisfaction thereof, and upon due proof of that fact the lien

could have been discharged (sec. 10, subd. 6). But the mere
tender to the lienor of the amount of the judgment, and its

subsequent payment into court, upon his refusal to receive the

same, did not entitle the defendant to a discharge of the lien.

The fourth subdivision of the section referred to (sec. 10,

subd. 4), provides for a discharge of the lien,
"
by a judgment

or docket of a judgment exempting such property after ten

days, on proof of notice of such judgment, and that ten days
have elapsed, and no appeal has been taken therefrom" As

by the terms of another section (sec. 7), an appeal may be taken

from any judgment or decree within ten days after notice of

the entry thereof, it is clear to my mind that the Legislature
intended that the lien should continue during the pendency of

any appeal which might be taken. Of this right to have the

lien continue in full force pending the appeal to the appellate

tribunal, the lienor cannot be deprived by any order of the

VOL. V. 16
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court, unless the same is made in conformity with the pro-

visions of the lien law.

I am aware that in Van Clevev. A~bbatt(3 Abb. Pr. K". S. 144),

it was held by this court at special term, that where a judgment
is rendered in favor of the owner, the lieu may be discharged
of record, notwithstanding an appeal has been taken within

the time allowed by the act, unless the proceedings are stayed

by order of the court. But while I cheerfully concede that

the opinion of the learned judge who rendered that decision

is entitled to great weight, I am nevertheless constrained to

differ from him in the view he has taken of the law on this

point.

In my opinion, full force and effect should, if possible, be

given to every part of the act. This can only be done by

giving the tenth section the construction I contend for.

* But the learned judge who delivered the opinion in Van
Cleve v. AUbatt appears to have been of the opinion that the

fourth subdivision of the section in question is in conflict with

the seventh and eighth sections. "With great respect, I submit

that such is not necessarily the case. The seventh section pro-

vides fur a trial of the issues betore the court, either with or

without a jury, or before a referee, and allows any party ag-

grieved by any decision ten days after notice of the judgment,
within which to appeal from the same, or any part thereof.

Now, if the decision be in favor of the owner, he may have

judgment for his costs. In that event, he can enforce the same

as fully as the lienor could any judgment that he might obtain
;

and if the latter desires a stay of proceedings, he must appeal
and procure such stay from the court, pursuant to section eight,

in precisely the same manner as the owner would be compelled
to do under similar circumstances.

It will thus be seen, that the only restriction imposed on

the owner by the fourth subdivision of the tenth section, in

case the decision is in his favor, is in regard to the discharge of

the lien
;
and as to that, I think the judgment itself should

provide lor the discharge thereof after ten days. The lan-

guage employed is, that the lien may be discharged
"
by a
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judgment or docket of a judgment, exempting such, property

after ten days, etc."

All that the owner is thereafter required to do, in case no

appeal is taken, is to furnish proof that he has given notice of

the judgment, and that ten days have elapsed, and no appeal
has been taken therefrom, and he will be entitled to a discharge

of the lien.

If I am correct in these views, it follows that it is unneces-

sary to make any order in reference to the continuance or dis-

charge of the lien, during the pendency of the appeal, under

the authority of section eight, which authorizes a judge of

either the appellate court, or the court below, to make an order

staying so much of the proceedings, on such terms as to security

or otherwise as such court or judge may think proper. In-

deed, I am of the opinion that the makers of the law never

contemplated that the power conferred upon the court by the

general language of that section should extend to and be exer-

cised in respect of the lien itself.

In the present case, the plaintiff appealed from the judg-
ment immediately after the same was entered. The lien could

therefore be discharged, against his will, only in one of two

ways.
1. By depositing with the county clerk, the amount of the

lien and interest, and such additional sum as security for costs,

as a judge of the court might order, the same to be held in lieu

of the land and building (section 10, subd. 2) ; or,

2. By appealing from the judgment, furnishing security,
and procuring an entry to be made by order of the court, to

the effect that the judgment has been secured on appeal (section

10, subd. 5).

As neither of these modes was pursued, the order of the

special term directing the lien to be discharged was unauthor-

ized, and must be reversed with costs.

DALY, Ch. J., and LARREMORE, J., concurred.

Order reversed.
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GEORGE M. CHAPMAN against ALEXANDER DOUGLAS AND

OTHERS.

Plaintiff being in possession of certain personal property, and claiming title to it

from a corporation of which a receiver had been appointed, it was levied on as

the property of the corporation, under an execution, on a judgment recovered

subsequent to the appointment of the receiver: Held, that the receiver was the

only one who could assert the corporation's interest in the property, and that

the obligors on the indemnity bond, given to the sheriff on the seizure of the

property under the execution, could not show that the corporation's title had

never passed to the plaintiff.

The obligors in an indemnity bond given to a sheriff, conditioned to secure him

harmless for levying, <fec., on goods which he or they may judge to belong to

the debtor, are not liable for the acts of the sheriff in seizing goods conceded

to belong to a third person, even though they are contained in a safe claimed to

belong to the debtor, and the goods cannot be removed therefrom on account of

the safe's being locked.

In such a case the indemnitors are liable only where they have expressly
or impliedly authorized or ratified the acts of the sheriff in making the

seizure.

APPEAL by defendants from a judgment of this court entered

on the verdict of a jury at trial term.

The action was brought against the defendants Douglas,

Taylor, and Mathew, for trespassing en the plaintiff's premises
and carrying off an iron safe arid merchandise.

The defendants, who were the obligors in a bond of indem-

nity given to John Kelly, sheriff' of the city and county of New
York, on a seizure of goods by him under an execution in favor

of the defendant Douglas against the New York Silk Manufact-

uring Company, justified the taking of the safe on the ground
that it was the property of that company, and that the sheriff

had taken it by virtue of the execution in his hands
;
and as for

the merchandise, they alleged that it was in the safe at the

time it was seized, and that the safe was locked, and the key in

the possession of the plaintiff, who refused to open the safe or

take out the goods, although requested to do so
;
and that

thereupon the sheriff was obliged to and did, after giving due
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notice to the plaintiff, break open the safe and remove the

goods, and tendered them to the plaintiff, who refused to receive

them.

On the trial the defendants offered evidence to show that

the safe had originally belonged to the New York Silk Manu-

facturing Company, and that the ownership of it had never

been legally transferred to the plaintiff, although it was con-

ceded that it was in his possession at the time of the levy.

In rebuttal, the plaintiff was allowed to show (though he

had not replied to the defendants' answer), that previous to

the recovery of the judgment by Douglas, a receiver of the

property of the New York Silk Manufacturing Company had

been appointed by the Supreme Court, in an action brought by
a judgment creditor, and that the decree authorizing the ap-

pointment of such receiver sequestrated all the stock, property,

things in action, money, claims, funds, and effects of the com-

pany, and conferred on the receiver all the powers and author-

ity conferred on receivers by 2 E. S. 469, 67, 68
;
and that

the receiver had perfected his appointment by duly filing his

bond.

As to the goods in the safe, they were conceded to be the

property of the plaintiff, and it was shown that he had refused

to unlock the safe or take out the goods, and that he had had

notice of the time and place at which it would be forced open,
and had failed to attend

;
but it was not shown, as alleged in

the answer, that after the goods had been taken from the safe,

they had ever been tendered to the plaintiff.

At the trial, Mr. Justice ROBINSON gave a written opinion
on the question of the defendants' right to justify the seizure

of the property under the execution against the New York
Silk Manufacturing Company, in which, after stating the facts

in regard to the receivership, and the judgment and execution

and the seizure of the property, he said :
" The acts of the

sheriff were authorized by the defendants, who indemnified

him, and now assume jurisdiction of his acts, and on the trial

have introduced proof tending to show the title in the safe of

the New York Silk Manufacturing Company, and that the al-

leged purchase by plaintiff was unauthorized by that company,
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and void under several statutory provisions. To this defense

plaintiff, relying on his possessory title, claims, among other

matters, that defendant Douglas is an entire stranger to any

legal interest in the goods that might be acquired by way of

levy under execution, and that any right to contest it exists

only in the receiver of the company, to whom he alone is

responsible. In this I think he is correct. The defendant

Douglas, as execution creditor, could only enforce a levy on

property of the New York Silk Manufacturing Company, but

certainly not on any in which, by operation of law, the entire

title and right of reclamation had been vested in and existed

in a receiver holding all such interests in trust for the benefit

of the creditors at large. Did any doubt exist as to the com-

mon law power of such a receiver to assail the bona fides of the

transfer under which plaintiff claims, it was removed by the

act of 1858, c. 314 (3 K. S. 5th ed. 226). If plaintiff's posses-

sory right could be assailed or impeached by any one, by reason

of any defect in the claim or title under which he held the safe

from and after April, 1866, it was only by the receiver, who
held all the rights of the Silk Company in the property, or to

any recovery for its value or detention. On such appointment
of the receiver, and vesting in him of all real and personal

property of the corporation, no creditor of that company could,

by attachment, judgment and execution, or other process, ac-

quire any interest in it in derogation of the absolute title

acquired by the receiver, or upon any independent right en-

forceable against the corporation. Upon these considerations,

the defendants acquired, by this attachment judgment and

execution, no legal right to levy on the safe in question, what-

ever defects existed in plaintiff's title. He remained at the

time defendants intervened, and at the time this suit was

brought, liable therefor alone to the receiver, and whatever

judgment defendants might obtain in this action, affirming the

right to seizure under the attachment or execution in his favor,

it in no way divested that of the receiver to reclaim the prop-

erty from plaintiff, or to recover from him its value. No such

double responsibility as would arise from defendants' right of

retention of the safe can exist in the law. The receiver was
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alone the person entitled to enforce any such right of reclama-

tion of the property, but in trust for all the creditors of the

corporation. The sheriff, acting for defendants only, could

take such rights of property in the safe as remained in the

New York Silk Company, and as those had all been by law

transferred to the receiver, he took nothing, not even the right

of contesting plaintiff 's possessory right to the property. The

whole matter sought to be litigated by the answer is one that

rested solely in the receiver. Defendant is a stranger, cannot

question the title of the possessor of property, although held

under claim of ownership that may be unavailable against the

receiver, the true owner (2 Greenl. Ev. 618). Having
neither possession nor title in himself, nor authority from the

receiver to take possession, the acts of the defendants in inter-

fering with the plaintiff's possessory right were wholly unau-

thorized."

On the question as to the defendants' liability for the seizure

of the goods in the safe, the defendants' counsel requested the

court to charge as follows :

" It is not shown that the defendants requested the sheriff

to levy upon or remove the goods. The issuing of the execu-

tion was not such a request ;
and the delivery of the indemnity

bond was not such a request, inasmuch as by that bond the de-

fendants only undertook to save the sheriff harmless for taking
or removing, &c., what might appear to be the property of the

company ;
and the goods did not appear to be, and the defend-

ants did not claim that they were, the property of the com-

pany."
And also,

" The defendants are not responsible for the

goods, unless they requested the sheriff to levy upon, remove,
or meddle with such goods, or requested the sheriff to remove
the safe, with knowledge that it contained the goods, and there

is no evidence of any such request."
The court declined to charge in accordance with either of

such requests, and the defendants' counsel duly excepted.
The court directed a verdict for the full value of all the

property taken, with interest, and the jury assessed the dam-

ages as follows: Value of safe, $400; value of silk, $2,512;
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damages assessed for safe, $400, and interest, $168 ;
for silk,

$2,512, and interest, $1,055 04.

DALY, Chief Justice. The defendants to justify the taking
of the property, averred that at the time of the levy, it was

the property of the New York Silk Manufacturing Company,
or that they had an interest in it, which was liable to levy and

sale under the attachment and execution. Their whole defense

rested upon this averment
;
for if it were not the property

of that corporation at the time of the levy, or if they had not

in it then any interest which could be attached or levied

upon, the sheriff had no right to take it under an attachment

and execution against that company. Everything set up in the

answer to justify the taking was impliedly denied, and it

being incumbent upon the defendants to establish the owner-

ship or interest of the company in the property levied upon, it

was undoubtedly competent for the plaintiff, upon that issue,

to show that before the levy had been made, a receiver of the

corporation had been appointed, and that all the right and title

which it had to its property and effects was at the time of the

levy vested in him. The cases of Savage v. Corn Exch. &c.

Co. (4 Bosw. 15), and Brett v. The First Universalist Society

of Brooklyn (B3 Barb. 610), which the appellants rely upon,
have no application to this case. They merely hold that a

defendant cannot avail himself of a defect of parties or of title

in a third person, unless he has set it up in the answer by way
of defense, which is a very different case from this.

The appointment of a receiver of the company's effects

having been shown, arid the fact being undisputed, it was a

complete answer to the defendants' right to have the safe levied

upon and sold to satisfy the execution which they had against

the company. If, aa the defendants insist, the safe was

illegally or fraudulently transferred to the plaintiff, the

receiver, who then represented both the corporation and its

creditors, could alone maintain an action or take any proceed-

ing to recover it, he being vested by the law with the sole

and full authority to do so (Talmage v. Pell, 7 1ST. Y. 328).

The only question then that remains is whether the de-

fendants are answerable for the taking of the contents of the
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safe. There would be no doubt of the sheriff's liability, if

he had no right to take the safe, and could not take it, as it

was locked, without taking the contents. He would be answer-

able for the entire act. The safe was in the plaintiff's pos-

session upon his premises. The plaintiff had filled it with

silk and had locked it. He was under no obligation to unlock

it and take out the silk, to enable the sheriff to do what he

had no authority to do, take it out of the plaintiff's possession
and sell it, to satisfy the execution upon the plaintiff 's judgment.
If the sheriff had had the right to levy upon the safe, and to

enable him to take it had requested the plaintiff to unlock the

safe and remove the contents, and the plaintiff would not, a

very different question might have arisen
;
or if the sheriff,

after taking away the safe and opening it, had brought back

to the plaintiff the contents, the plaintiff would have been

bound to have accepted the silk, and its return would have

gone so far in the reduction of the damages. He did not how-

ever do this. He testified that he notified the plaintiff to be

present at the opening of the safe, whilst the plaintiff testified

that he never received any such notice
;
that the sheriff never

offered to return the silk to him. nor did any one upon the

sheriff's behalf. That he, the plaintiff, never received any
intimation from any person as to where the silk was after it

was taken away with the safe, and never knew until apprised
of it upon the first trial of this cause.

After the safe was opened, the sheriff took out the silk, and

took it to an auctioneer's, where he had it packed in a box,

which was nailed up, the sheriff putting his name upon it,

and the box at the time of this trial had remained at the

auctioneer's for nearly six years.

A plaintiff may not unnecessarily enhance his own damage
or loss, so as to make the responsibility of one who wrongfully
takes property, under the supposition that he has a right to it,

greater than it would otherwise be. There was an attempt to

show something of this kind by proving the declaration of one

of the plaintiff's employees named Pritchard, to the effect that

they gathered up everything th-re was in the place and put it

in the safe, when the plaintiff locked it up, and putting the
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key in his pocket, said, now let him (the sheriff) touch it, and

I will make him. sweat for it
;
but Pritchard was examined as

a witness, and testified that the plaintiff simply told him to

put the silk in the safe, to lock it up, to see that the door of the

factory was safe, and have a care, saying,
" and if they touch

the safe, I will make him (the sheriff) sweat for it," which puts
a very different coloring upon the matter, it being in evidence

that the use previously made of the safe by the company was

to put away silk in it, and that the plaintiff used it for that

purpose before the levy. His testimony was,
" we kept such

articles (silk in boxes and on spools) in the safe," and that after

he bought the safe the silk was put in it and locked up every

night.

But though it is very clear that the sheriff would be

responsible for taking both the safe and its contents, the ques-
tion arises whether the defendants, who simply signed a bond

of indemnity, are answerable for the sheriff's taking away the

plaintiff's property in the safe. All that the sheriff assumed

to levy upon was the safe, which had belonged to the defend-

ants in the execution
;
but there was no pretense that the con-

tents of the safe belonged to them. The sheriff was apprised

that the property in it was the plaintiff's property, but he took

it because he could not take the safe, it being locked, without

also taking the contents. Were the indemnitors answerabls

for this ? It was held in Davis v. NewTcirk (5 Den. 95), that

the indemnitors were liable for the sheriff's levying upon and

selling a certain quantity of lumber, for the reason that the

bond contemplated such a seizure and sale, the engagement in

the bond being to save the sheriff harmless for levying upon
and selling the lumber under the execution. This it was held

was a virtual request to the sheriff to proceed and do what he

did. It was regarded as an act done under the direction and

with the advice and concurrence of the indemnitors, for which

they were as much responsible as the sheriff.
"
All," said

Chief Justice BEAKDSLEY. by whom the opinion of the court

was delivered, "who direct, request, or advise an act to be

done which is wrongful, are themselves wrong-doers and re-

sponsible for all damages." This, it was said in Ford v. Wil~
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Hams (13 N. Y. 584, 585), was carrying the rule of the liability

of those who aid and abet in the commission of a trespass, far

enough.
" I do not affirm," said Chief Justice Denio,

" that

that case (Davis v. NewkirK) was incorrectly decided
;
for there

was force in saying that all the obligors in the bond might be held

to have requested the seizure." They in that case certainly

did so, for before the sale they gave the sheriff a bond by
which they engaged to save him harmless for levying upon
and selling the lumber which he afterwards sold upon the ex-

ecution
;
in addition to which there was some evidence tend-

ing to connect the indemnitors with the sheriff in taking away
the lumber.

The bond given by the defendants in the present case, after

reciting that certain personal property that appears to belong
to the New York Silk Manufacturing Company, is claimed by
other parties, engages to save the sheriff harmless for levying,

attaching and selling, under and by virtue of the attachment,
or of any execution which may be issued in the action, all or

any personal property which he or they shall or in&j judge to

belong to the debtor, as well as for entering upon the premises
for the taking of any such property. The seizure, which is

here contemplated, and for which they engage to be responsi-

ble, is of property which he or they shall or may judge to

belong to the New York Silk Manufacturing Company, and it

was the safe, and not its contents, that the sheriff levied upon
and sold as the property of that company. If the defendants

knew that the safe could not be taken by the sheriff, without

his taking the contents of it also, and they had, with that

knowledge, directed him to take it, they would undoubtedly
have been liable. But there is nothing in the bond, or in the

evidence, from which it can be inferred that they contemplated,

meant, or directed that the contents should be taken, if the safe

could not be taken without doing so. The value of the safe,

as found by the jury, was only $400 ;
whilst the value of the

silk contained in it, was $2,512 ;
which with interest, amounted

at the time of the trial, to $3,567 04. In other words, what
was contained in the safe was worth six times as much as the

safe itself, and before the defendants could be held answerable
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for this large amount of property, there should, in my opinion,

be some evidence to show that thej
7 knew before they gave the

bond of indemnity, or before the safe was taken, that it was

locked, that the plaintiff had the key of it, and would not

open it, so as to show that they were apprised that it could

not be taken away and sold, without also taking whatever was

in it. All that there is in the case is the bond of indemnity,
and that the sheriff told Mr. Douglas one of the defendants

and indemnitors, that the plaintiff" claimed the safe, and de-

manded a bond of indemnity, which was given, and that some

months before this trial, that is several years after the taking,

the box was examined at the auctioneer's, at the instance of

Douglas, to ascertain the value of the silk contained in it.

For all, therefore, that appears in the case, it may have been

that Douglas and his co-obligors, would not have been willing,

if they had known that the safe was locked, to authorize the

sheriff' to take it, at the hazard of being answerable for what-

ever was contained in it. The plaintiff's in an execution, are

not answerable for all that a sheriff may do under it, nor are

those who indemnity the sheriff. They are responsible only so

far as they may have directed or assented to the doing of the

acts complained of (Averill v. Williams, 1 Denio, 501
;
4 Id.

295). Thus, as in Allen v. Orary (10 Wend. 349), where the

the plaintiff in the execution pointed out the property to the

sheriff, and directed him to levy upon it
;
or in Stewart v. Wells

(6 Barb. 79), where the plaintiff, after the sheriff had levied

upon property, said that the sheriff' was going to sell it, and

that he, plaintiff, had directed the levy to be made ;
or Fonda,

\. Van Horne (15 Wend. 631), where the plaintiff directed

the sheriff to levy on two cows and a calf, and told him that he

would indemnify him
;
or in Herring v. Hoppock (5 !N. Y.

413), where the sheriff having levied upon a safe, which was

claimed by a third party, refused to sell it, unless he was in-

demnified, in which the indemnification was regarded as a rati-

fication of the levy, and the cause of the sale. The bond refer-

red to the property which had been levied upon and claimed

the safe and therefore the giving of the bond was regarded as

a virtual request to the sheriff to go on and sell the safe
;
or in
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Ball v. Loomis (29 N. Y. 412), where the plaintiff directed the

taking and the sale, and indemnified the sheriff, which I believe

embraces nearly, if not all the cases in which this question has

arisen in this State.

This objection was distinctly raised at the trial. The de-

fendants, at the close of the case, insisted that it had not been

shown that the defendants requested the sheriff to levy or re-

move the property in the safe
;
that the issuing of the execu-

tion was not such a request ;
nor the giving of the bond of in-

demnity, which only undertook to save the sheriff harmless

for taking or removing what might appear to be the property
of the company, and that the property in the safe did not appear
to be, nor did the defendants claim it to be the property of the

company ;
that the defendants were not responsible for the

goods unless they requested the sheriff to levy upon, remove,
or meddle with them, or requested him to remove the safe with

the knowledge that it contained the goods, and that there was

no evidence of any such request. They asked that the jury
should be so instructed, and as, in my opinion, there was noth-

ing in the case from which it can be inferred that the defend-

ants contemplated, meant, or directed the sheriff to take the

safe, no matter what might be in it, if he could not take it

otherwise, I think they were entitled to the instruction asked,

and that there should be a new trial, unless the plaintiff con-

sents to reduce the verdict to the value of the safe and interest.

LARREMORE and J. F. DALY, J. J., concurred.

Ordered accordingly.
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The People v. Green.

THE PEOPLE ex reL JAMES RYAN against ANDKEW H. GREEN,
COMPTKOLLEK OF THE ClTY OF NEW YoEK.*

The office of deputy clerk of the Court of Special Sessions, in the city of New
York, is not incompatible with that of member of the Legislature of this State,

and both offices may be held at the same time by the same person.-)-

Such a deputy clerk does not, by attending at Albany to perform his duties as

member of Assembly, and in consequence thereof absenting himself from the

city of New York, where his duties as deputy clerk are to be performed, forfeit

his right to his salary as deputy clerk during the time of such absence.

The incompatibility of the same person to hold two offices arises at com-

mon law, where the one office is subordinate and subject to the supervision or

control of the other, and upon the principle that a person cannot be both

master and servant, or principal and subordinate. It does not arise, however,

from the mere physical inability of the incumbent to be constantly present and

engaged in the business of each, or to be ready to perform simultaneously all

the duties they respectively require.

APPEAL from an order made at the special term of this

court, directing a peremptory writ of mandamus to issue.

The relator obtained an order for an alternative writ of

mandamus to compel the comptroller of the city of New York
to pay him his salary as deputy clerk of the Court of Special

Sessions in New York city, fo the months of February,

March, April, and May, 1873, and on the writ being issued

the comptroller made return to it, that subsequently to the

appointment of the relator to such office, to wit, in the year

1872, the relator was duly elected a member of the Legislature
of the State of New York, and accepted such office, and en-

* On appeal to the Court of Appeals, the order of general term here was re-

versed, on the ground that it did appear by the relator's affidavits that his claim

had ever been audited by the board of supervisors and the auditor of the finance

department, and the vouchers therefor examined and approved ;
but that court

concurred in the decision here as to the incompatibility of the two offices held by
the relator (see People ex rel. Ryan v. Green, 68 N. Y. 296).

f By L. 1873, c. 335, 114, it is now .provided that any person holding
office under the city government (of New York city), who shall during his term

accept u seat in the State Legislature, shall be deemed thereby to have vacated

his office.
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tered upon the performance of the duties thereof, and was en-

gaged in such performance during the months of February,

March, April, and May, 1873. That the duties of said last named
office required the presence of said relator during the period
last named, in the city of Albany, and rendered it impossible

for him to perform the duties of the first named office of

deputy clerk, which required his personal presence in the city

of New York in order to perform tlie same. That the said re-

lator was absent from the city of New York during the months

of February, March, April, and May, 1873, in attendance upon
the Legislature, and did not peform the duties of deputy clerk

of the Court of Special Sessions during that time.

The court at special term (J. F. DALY, J., presiding), held

the return to be insufficient, for the reasons stated in the fol-

lowing opinion :

"The relator was appointed on May 1, 1870, deputy clerk

of the Court of Special Sessions of the Peace for the city and

county of New York, pursuant to the act, chapter 383, Laws
of 1870, and reappointed as such deputy clerk under the pro-
visions of the act, chapter 373, Laws of 1872. While such

deputy clerk, he was, in November, 1872, elected a member of

Assembly for the year 1873, and accepted such office, and

served as a member of the Legislature of the State, during the

months of February, March, April, and May. 1873. The

comptroller of the city and county of New York refused to pay
him salary as deputy clerk of the Special Sessions during the

said months, on the ground that he vacated the office of deputv
clerk by accepting that of member of Assembly. No provision
is found in the Constitution or in the statute law of this State

to that effect, but it is claimed that at common law the

two offices are incompatible, and the acceptance of the last

vacated the first. The principle is an old and well settled one
that no person can hold incompatible offices. According to an

early authority, incompatibility as to office is divided into two
classes :

'
Offices are said to be incompatible and inconsistent,

so as to be executed by the same person ;
1st. When from the

multiplicity of business in them, they cannot be executed with

care and ability, or
;
2d. When, they being subordinate and
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interfering with each other, it induces a presumption they
cannot be executed with impartiality and honesty' (1 Inst. 100

Bac. Abr. tit. Office, K).

"Among the multitude of cases reported containing adjudi-

cations as to what constitutes incompatibility in offices, illus-

trations are found of the latter class, and none whatever of the

former. Indeed, where the question arose concerning the in-

cumbent of two offices, which bore no relation subordinating
one to the other, it has been invariably held that they were not

incompatible. The cases of adjudged incompatibility may be

briefly stated.

" In Rex v. Pateman (2 Term K. 777), the defendant held

the offices of alderman and town clerk. These were held to be

incompatible, because the clerk was a ministerial officer in the

court held by the alderman, and because the accounts of the

clerk were audited by the alderman.
" In Verreer v. Mayor of Sandwich (I Sid. 3G3

;
2 Keb. 92),

the defendant was mayor and town clerk, and the offices were

declared incompatible, because the former was a judicial, and

the latter a ministerial officer in the same court. The clerk

might be fined by the court of record' held by the mayor.
" In 4 Inst. 310, the cases are citedof a forester, by patent

for life, who was made a justice in Eyre for the same forest,

and of a warden of the forest made justice in Eyre of the same

forest. These were adjudged incompatible, because it was the

duty of the justice to judge the acts of the forester aud the

warden, and therefore both offices should not be held by the

same person.
u In Dyer's Case (Dyer, 158-6), a justice of the Common

Pleas was made justice of the King's Bench, and these offices

were said to be incompatible, because the duty of the latter

court was to correct the errors of the former.
" In the case of Blissell (Note to Rex v. Godwin, 1 Doug.

R. 397), where one attempted to hold the offices of alderman and

of chamberlain in the same municipal corporation, it was held

that the offices were incompatible, because the aldermen were

to audit the chamberlain's accounts, and in holding both, the

defendant would have to supervise his own accounts.
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" The case ofMillward v. Thatcher (2 Term R. 82), illustrates

the same principle, although it is not, strictly speaking, an au-

thority on the point, because the discussion of the question of

incompatibility was not necessary to the determination of the

case, and was so stated by all the judges, by Ashurst, J., par-

ticularly, on whose dictum much stress is laid in opposing the

claim of the relator in this court. Thatcher was one of twelve

jurats or aldermen of the borough of Hastings. Any two of

the jurats, with the mayor, might hold the court of record for

the borough. Thatcher was elected town clerk, and assumed

to hold both offices, although the town clerk was clerk of the

court holden by the jurats, and he was thus a judicial and min-

isterial officer in the same court. He urged that as there were

twelve jurats, and any two might hold the court, he would

possibly be never called on to sit. Ashurst, J., said that it

was not necessary to decide the question of incompatibility,

but if it were, he should say that the offices were incompatible,
because there might be cases where it would be absolutely nec-

essary for him to act as jurat, as in case of the sickness of all

the others
;
and if there were one possible case in which he

might be called on to act, that was an answer to the argument.

Butler, J., said that as the charter of the bo-rough provided for a

mayor, twenty-four jurats, and a town clerk, the corporation
could not reduce the number by consolidating two of the offices.

Gross, J., put his decision in favor of the defendant, because

the action was brought to test the right to the last office ac-

cepted, that of town clerk. Judgment in the case was unan-

imously given for the defendant Thatcher, the court saying
that if the offices wero compatible, he was rightfully in the

second office
;
and if they were incompatible, he was also

rightfully in the second office, because the acceptance of the

last office vacated the first held. This case, in fact, stands as

authority on the last point alone, for it definitely settled which

office was vacated, if a person accepted two incompatible ones.

The principle was first adopted in RQX v. Trelawney (3 Burr.

1615), that whether the last office were Superior or inferior to

the first, the first was the one vacated. And this is the rule

to this day in England and America. Thus much attention has

VOL. V. 17
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been given to the case of Millward v. Thatcher, because the

dictum of Ashurst, J., above quoted, to the effect that if an

occasion might ever arise where an incumbent of two offices

was called on to perform the duties of both at the same time,

the offices were incompatible, is, as a general proposition, likely

to mislead. In the first place, it was not an enunciation of any

principle involved in the decision of the case
;
and in the next

place, the incompatibility of the offices held by Thatcher arose

solely from their relation to each other in the same court one

being subordinate and ministerial, and the other judicial. And
this view of that case is expressed in a later English case (1830,

Rex v. Jones, 1 Barn. & Aid. 677). Littledale, J., speaking
of it and two others, cited above, saying :

' Verrier v. Mayor
of Sandwich, Millward v. Thatcher, and Rex v. Pateman, are

clearly distinguishable from the present case. The offices of

mayor, of jurat, and of alderman, in those cases, were judicial,

and therefore incompatible with that of town clerk, and in the

latter case, the town clerk's accounts were audited by the

aldermen.'
" In Rex v. Patterson (4 B. & Ad. 15), where the defendant,

being an alderman and justice of the peace, was appointed

county treasurer, it was intimated by the court (1832) that the

offices were incompatible, because the treasurer was a minis-

terial officer .under the justices, and had to deliver in his accounts

to them.
" In Rex v. Lizzard (9 B. & C. 421), the defendant was clerk

of the borough of VVeymouth, and also alderman. The offices

were held to be incompatible, because, says Lord Tenterden,

the clerk was removable by the aldermen for neglect of duty,

and he would have a vote on his own removal
;
thus filling the

incompatible offices of master and servant, and so because he

would, as alderman, have a vote on his own salary as clerk.

Bayley, J., said he thought two offices were incompatible
where the holder cannot in every instance discharge the duties

.of each
;
and in the two questions of amotiou and salary, the

itown clerk was not competent to discharge the duty of an alder-

man.
" The illustration here given by Bayley, J., shows that his
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remark does not apply to the physical ability of the incum-

bent to discharge the duties of each office in every instance,

but to the impropriety and impolicy of permitting him to do

so. Even if a wider application be given to it, it would not,

as other cases in England and America show, apply to cases

where the incumbent of two offices has a deputy or assistant to

perform the duties of one, while he is personally employed in

the other. It will be perceived that in all the cases reviewed,

the offices declared incompatible are such as bear a special rela-

tion to each other, one being subordinate to and interfering

with the other, so as, in the language of Coke, to induce the

presumption that they cannot be executed with impartiality
and honesty.

" And there are no cases of adjudged incompatibility in-

volving any other principle.
" The books, on the other hand, contain many cases where

two or more offices, held by the same person, are declared not

to be incompatible, but rightfully enjoyed.
"In Rex v. Trelawney (3 Burr. 1615), the defendant held the

offices of steward and capital burgess of the same corporation,
and the court refused to oust him, because the offices, by cus-

tom, had been held together for a hundred years back. This

authority for one incumbent holding two offices, arising from
custom or usage, is discussed and recognized in cases referred

to below.
" In Rex v. Jones (I B. & Aid. 677). the defendant was chosen

town clerk of the borough of Cermarthen, and afterwards

elected councilman, and held both offices. It was the duty of

the town clerk to attend the meetings of the common council,
and record their proceedings, and also act as prothonotary of

the court of record of the borough.
" The defendant acted as councilman, voting, &c. and im-

mediately afterwards acted as town clerk, recording the pro-

ceedings. Lord Tenterden said that the offices were not in-

compatible, but if the persons filling the offices were in relation

of master and servant, they would be. Littledale, J., concur-

red, because the common council had no power to regulate
the fees of the clerk. Taunton, J., said that no particular rule
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could be laid down, but every case of incompatibility must de-

pend upon its own particular circumstances. The judges in

this case distinguished it from those of Rex v. JPateman, Ver-

rier v. Mayor of Sandwich, find Millward v. Thatcher (supra),

because in those cases the defendants assumed to hold offices,

the duties of which were respectively judicial and ministerial,

and therefore incompatible.
" In the United States the common law doctrine of incom-

patibility of offices has been fully recognized, but the cases

under it show that the mere fact of one incumbent holding two

offices does not vacate the first, unless there is an incompati-

bility arising from the nature of the offices and their rela-

tion to each other, or from the necessity of the incumbent

performing the duties of both offices at all times in person, and

not by deputy.
" In the State of Missouri \. Moore (48 Mo. 242), the relator

was county clerk, and afterwards elected clerk of the Circuit

Court. It was held that the offices were not incompatible, al-

though the duties would have to be performed at the same

time in different places, because they might be performed by

deputy ;
that if the duties were necessarily personal, the offices

would be incompatible, and finally, that as the offices had been

held by one person from the earliest history of the State, and

the Legislature, while declaring other offices incompatible, were

silent as to this, such tacit approval of the practice must have

great weight. The case of the State of Missouri ex rel. Owens
v. Draper was cited, but in that case the incompatibility was

adjudged under special provisions of the State Constitution

and laws of Missouri.
" In Bryan v. Cattdl(l5 Iowa, 550), the plaintiff was district

attorney of the county, and accepted a commission as captain

in the volunteer service of the United States, and absented

himself on active duty from his office. It was said by the

court that the office of district attorney was not vacated by ac-

cepting the other, and that incompatibility of office exists

where the nature and duties of the two offices are such as to

render it improper, from considerations of public policy, for an

incumbent to retain both. It does not necessarily arise where
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the incumbent places himself for the time being in a position

where it is impossible to discharge the duties of both offices.

" The brief review here given will show the tendency of the

cases on the question of incompatibility. Lord Mansfield said

in Rex v. Gayer (1 Burr. 245), that ' the general questions

concerning incompatibility of offices are a large field indeed,'

and it seems difficult to judge every case by one inflexible rule,

or to do more than follow the suggestions of Taunton, J., in

(Rex v. Jones} supra, and judge every case by its own particu-

lar circumstances. The office of deputy clerk of the Court of

Special Sessions is not, as its name might indicate, a subordinate

office, whose powers and duties are those delegated by the clerk

of that court. The name is a mere distinguishing appellation

of an office equal in its functions in all respects to that of clerk

of the Court of Special Sessions. The two officers are appointed

by the same authority, for the same term, take separate oaths

of office, and file separate official bonds
; they are wholly inde-

pendent of each other, as to duties, all those performed by the

deputy clerk are such as are to be performed by the clerk, al-

though there are special duties to be performed by the clerk

alone.

"If the two officers be present at the same time, there are

duties but for one, and in the absence of the deputy clerk the

clerk may perform all the duties (L. of 1858, c. 282). The
absence of the deputy clerk, therefore, does not impede the per-

formance of the duties of that office by the clerk.

"Nor is it because the relatoris called deputy clerk that his

duties cannot be performed by an assistant. PL's powers are

not delegated from the clerk, but are derived directly from the

statute, and whatever powers the clerk might delegate, the

deputy might equally.
" If the clerk accepted the office of member of Assembly,

and could answer objections thereto, that all the duties of clerk

were performed by the deputy clerk, or such as acted for him,
and no inconvenience had ensued or could ensue, the deputy
clerk may well urge that in his absence all the duties of their

common office were performed by the clerk, and it is not nec-

essary that he should at all times be present in person, there
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being a common duty for him and the clerk that can be per-

formed but by one at a time.
" The office of deputy clerk is held for a term of six years,

that of a member of Assembly for one year, with a term of

service not contemplated to extend beyond a hundred days

(Court, 1846, art. 3, 6), and seldom extending longer than

five months, making in the case of the relator but a temporary
absence for a short period, compared to his term of office as

deputy clerk. That the duties of member of Assembly have

to be performed at Albany, does not affect the question in this

case, since there is an officer in New York to perform the du-

ties imposed upon the deputy clerk of the Court of Special

Sessions, and no more hazard to public interests is occasioned

than in the very frequent cases where an assistant or deputy is

left to exercise the powers of the principal officer in his ab-

sence.
"
Neglect of duty by an officer, absence from the place where

the duties of his office are to be performed, non-user of powers
or abandonment, are not modes of vacating an office in this

State, but if unjustifiable, are grounds for removing him from

office by the proper authority. The rule in other States ap-

pears to be the same. In the case of Page v. Hardin (8 B.

Mon. 648, 666, Kentucky), where the Secretary of State, in vi-

olation of an express statute, persistently absented himself

from the seat of government, and left the performance of his

duties to an assistant, it was held that he had not vacated his

office. In the case of Bernard v. City of Hoboken (3 Dutch.

412), the fact that a local officer of that city left the State of

New Jersey, went west, remained away tor a considerable

time, with some evidence of intention to stay away perma-

nent^ was held not to be at law a vacation of his office, but

it was left to the jury to say if there were an intention on his

part to relinquish or abandon it.

" In this State, the vagueness of the common-law rule has

been in a measure limited by statute. A local office becomes

vacant if the incumbent ceases to be an inhabitant of the dis-

trict, county, town or city for which he shall have been chosen

or appointed, or within which the duties of his office are re-
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quired to be discharged (1 R. S. 122, sec. 34, subd. 4), and no

other abandonment or relinquishment is provided for by law.

There is, of course, no question of the authority of the proper
tribunal to remove a local officer from office for non-perform-
ance or neglect of duy, even if such neglect arise from his

acceptance of another office compatible with the first, such

authority being always reserved for the public good. But the

sole question before me now being whether the relator, by ac-

cepting the office of member of Assembly, thereupon absolutely

vacated his office of deputy clerk of the Special Sessions, upon
the ground that the two offices were incompatible, my conclu-

sion is to the contrary.
"

1st. Because there necessarily need be no neglect of duties

of the office of deputy clerk for the short period that the

relator might be required to be absent attending sessions of

the Legislature, there being another officer present to perform
all those duties.

" 2d. The appointment by law of a clerk and deputy clerk,

two officers of equal authority, to perform the same duties, one

only being needed to perform them at one time, has in

contemplation the absence at times of one of such officers, and

evidences an intent that the personal presence of both is not

all times necessary.
" 3d. And for the further reason that the custom or usage in

this State has been for local officers to hold as well legislative

or quaii legislative offices, the duties of which are to be

performed at the capital of the State. That such custom or

usage is to be considered as authority for the practice has been

shown above (Rex v. Trelawney, 1 Burr. 1615; State of
Missouri v. Moore, 48 Mo. 242). Such custom in this State

has been attended by a silence on the subject in the statutes

which, according to the last case cited, evidences the approval
of the Legislature, and must be considered in determining the

question. Such usage follows that which has also prevailed

in England, local officers there being elected to Parliament
and special statutes having been enacted to provide what
local officers shall not be eligible to serve in Parliament, all
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other persons being eligible (Jacobs' Law Diet. tit. Parliament,

6B).
" In this State not only have local officers, been elected to

both houses of the Legislature, but there is even higher au-

thority in the cases of certain local officers, accepting offices

of a legislative character, the duties of which interfered with

the performance of their local duties I allude to the delegates
to the several constitutional conventions of this State. In the

convention of 1866-7, nearly one-fourth of all the delegates
held local city, county or town offices of a judicial, legislative

or executive character. The chief justices of the three supe-
rior courts in diifereut counties of the State, other judges of

the same courts (in one instance the whole bench) surrogates,

justices of inferior courts, members of the boards of education,

officers of city and county departments of different localities,

were all members of that convention.
" In the convention of 1846 many delegates and local officers,

and in the convention of 1821 the chancellor, was a delegate.

In every case there was necessarily a suspension of the per-

formance of other official duties during the very long sessions

of the conventions, which extended over a longer period than

a session of the Legislature. The duties of delegate were as

multifarious and engrossing as those of members of Assembly,
and had to be performed at Albany. There was necessarily

loss of service to the public in the non-performance by such

delegates of their local duties, especially in the case of judicial

and other officers whose powers could not be delegated. If

the argument of the respondent is correct, it follows that all

these officers vacated their offices when elected to the constitu-

tional conventions, since such offices were far more obnoxious

to the charge of incompatibility than those held by the relator

Byan.

" 4th. The offices of the relator are not incompatible as hav-

ing any such relation to each other as suggests that they could

not be performed by the same person with honesty and impar-

tiality. This was expressly conceded on the argument. It was

also conceded that no inquiry was to be made into the perform-
ance by the relator of his local duties, while acting as member
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of Assembly (Charter, L. of 1873, chap. 335, sec. 29). But the

sole objection to the relator's claim is based on what the coun-

sel for the respondent termed the '

physical incompatibility
'

of the relator's offices, arising from the assumed fact that the

duties of each required his presence in different places at the

same time.
" This question was considered by the Supreme Court at

special term, on the application of the same relator for the

same salary, and the learned justice vvho presided was of

opinion that the offices were incompatible, but as that point

had not been suggested nor argued by counsel before him, he

gave leave for an alternative mandamus, in order that the re-

lator's counsel might be heard upon it.

" The alternative mandamus has been applied for and issued

from this court without objection, and the return made by the

comptroller to the writ, raises the question here discussed,

counsel having been fully heard upon the objection to the

sufficiency of the return. The opinion delivered by the learned

justice of the Supreme Court appears to hold that the relator's

offices were incompatible, upon the dictum of Ashhurst, J., in

Millward v. Thatcher, supra, and upon the assumed facts, that

if the clerk fell sick, the presence of the deputy would ba in-

dispensably necessary to perform their duties in the court ;

that the statutes contemplated the existence of duties requiring
the presence of both clerk and deputy for their effectual per-

formance
;
that the duties of one office required the relator's

presence in Albany, and of the other in New York, while

both were to be discharged in person.
" As to the case of Millward v. Thatcher, the construction

placed upon it by the English courts, and the weight it is en-

titled to, are discussed above. As to the contingency of the

clerk falling sick-, leaving no one to perform the duties ot

deputy clerk, it might arise in every case where duties are

either personal or delegated, but can hardly, in the latter case,

be urged as a reason why the officer and the deputy must

always be present to anticipate each other's illness or incapacity
to act personally in performance of the duties of the office.

No officer could in that case ever absent himself or hold an-
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other office, even while he had a deputy. Nothing in the lan-

guage of the statute seems to ine to intend that there are any
duties for clerk and deputy to perform jointly, or requiring the

presence of both. It would rather seem that the creation of

the two offices, to perform duties which the incumbent of either

can fulfill, contemplates the contingency of the occasional

absence of one of them.
"
Finally, no duties can require personal performance in

every instance by any officer, when another person is clothed

by law with full authority to perform them.
" It is with diffidence and reluctance that a conclusion is here

reached differing from the views of the learned justice of the Su-

preme Court, but it has been my advantage to hear counsel dis-

cuss with care and elaboration the particular point in controversy.

So far as the propriety of any two offices, compatible or incom-

patible, being ever held by one person at the same time is con-

cerned (save in possible exceptional cases of extreme impor-

tance, where the interests of the State temporarily demand

special experience and ability), it is impossible not to see the

force of Coke's opinion ;
that it were better they should not

be, as tending to the greater honor and dignity of office- and

greater benefit to the public. But my views as to the pro-

priety cannot affect the law as I find it, and I must conclude

that the relator did not vacate his local office by accepting that

of member of the Legislature.
" The return is insufficient, and mandamus must issue."

The court therefore ordered a peremptory writ of man-

damus to issue, and from that order the comptroller appealed.

George P. Andrews, for appellant.

Richard C? Gorman, for respondent.

ROBINSON, J. The relator was deputy clerk cf the Court of

Special Sessions of the Peace for the city and county of New
York in the fall of 1S72, when he was elected a member of

the Assembly for the year 1873, and accepted that office, and

served in the same for the months of January, February,

March and April of that year, and without having otherwise
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resigned or been removed from his office of deputy clerk by
the board of police justices, by whom he was appointed, and

at whose pleasure he held that office (under the provisions of

chapter 373 of the Laws of 1872), claims in this proceeding, by

mandamus, to compel the comptroller to pay him his salary for

those four months. The return of the comptroller alleges that

the duties of the office of member of the Assembly required
the relator's presence in the city of Albany, and rendered it

impossible for him to perform those of the office of deputy clerk,

which required his presence in the cfty of New York in order

to perform the same
;
and that he was absent from the city of

New York during those four months, in attendance on the

Legislature, and did not perform the duties of deputy clerk

during that time. The judge below, upon this return, directed

a peremptory writ of mandamus to issue, requiring payment of

the salary claimed for that period ;
and the questions presented

on this appeal are, whether the relator, by accepting the office

of member of the Assembly, and attending at Albany and

there performing its duties, resigned the office of deputy clerk,

or whether such absence from the city of New York, where his

duties in the latter office were to be performed, disentitled him

from claiming the salary attached thereto for the period of his

absence at Albany, and non-performance of his official duties

in New York.

The affirmative of both propositions is claimed, on the part

of the comptroller, as well on the ground of the incompatibility

of the offices, and the resignation of that of deputy clerk, by

accepting that of member of Assembly, as well as of the omis-

sion to perform any of the duties appertaining to that of deputy
clerk.

This office of deputy clerk was first created by chapter 282

of the Laws of 1858, in which the police justices were author-

ized to appoint both a clerk and deputy clerk of the Court of

Special Sessions of the Peace
;
and by it, as well as by subse-

quent statutes (chap. 283 of 1870 and chap. 373 of 1872), the

power of appointment was vested in other officers or board than

the clerk, to whom, at common law, it would have apper-

tained. " A deputy is he who exercises the office in another
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man's right (Wood's Ins. 203) ;
and " where one office is inci-

dent to another, such incident office is regularly gran table bj
him who hath the principal office" (Mittorfs Case, 4 Co. 32);
and so by statute 1 R. S. 116, 5. The duties prescribed for

such deputy clerk by the act of 1858, chap. 2S2, 2, do not

substantially vary from those imposed by general law upon any

deputy, which are as follows :

" In cases not otherwise pro-

vided for, each deputy shall possess the power and perform the

duties attached by law to the office of the principal, during a

vacancy and during the absence of his principal" (1 R. S. 117,

7). Otherwise the deputy is but an employee, to perform

clerkly duties, subject to the control of his principal, when

present to exercise the duties of the office. This consideration

does not, however, reduce him in the presence of his superior
to the position of a mere clerk, nor divest him of his contin-

uous character of an "
officer," while remaining an incumbent

of his position, subject to all claims upon his services, in per-

formance of the duties of his principal, whenever the contin-

gencies provided for by the statute shall occur. The right of

an officer to his fees, emoluments or salary is such only as is

prescribed by statute
;
and while he holds the office such right

is in no way impaired by his occasional or protracted ab-

sence from his post, or neglect of his duties. Such derelictions

find their corrections in the power of removal, impeachment
and punishment provided by law. The compensations for

official services are not fixed upon any mere principle of a

"quantum meruit" but upon the judgment and consideration

of the Legislature as a. just medium, for the services which the

officer may be called upon to perform. These may in some

cases be extravagant for the specific services, while in others

they may furnish a remuneration that is wholly inadequate.

The time and occasion may, from change of circumstances,

render the service onerous and oppressive, and the Legislature

may also increase the duties to any extent it chooses, yet

nothing additional to the statutory reward can be claimed by
the officer. He accepts the office

" for better or for worse,"

and whether oppressed with constant and overburdening cares,

or enabled from absence of claims upon his services to devote
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himself to his own pursuits, his fees, salary or statutory com-

pensation constitutes what he can claim therefor, and is yet to

be accorded, although he performs no substantial service or

neglects his duties. It is different in the relation of master

and servant, or employer and employee, wherein, if extra serv-

ices are performed, not originally contemplated, additional

compensation may be claimed, and for neglect of duty a

recoupment from the wages agreed upon may be allowed. The

fees or salary of office are "
quicquid honorarium," and accrue

from mere possession of the office. If therefore the relator,

by accepting and performing the duties of member of Assem-

bly, in no way resigned his office of deputy clerk, his neglect
of the duties which the office required did not constitute a

vacation of the office, nor deprive him of the right to his

accruing salary, unless there was in law such incompatibility in

the. two that the acceptance of the office of member of Assem'

bly operated as a resignation of that of deputy clerk of a local

court. Incompatibility of office exists as well by force of the

principles of the common law as of constitutional and statutory

provisions. It only arises at common law, when the one office

is subordinate or subject to the supervision or control of the

other, and upon the principle that one cannot both be master

and servant, orprincipal and subordinate. It did not arise from

the mere physical inability of the incumbent to be constantly

present and engaged in the business of each, or to be ready to

perform simultaneously all the duties they respectively required.

The learned judge, whose decision is appealed from, has indus-

triously presented an exhaustive review of such cases as have

arisen at common law in England and in this country, in which

such question of incompatibility of office has arisen or been

adjudicated upon, and has eliminated from them the principle
above stated. Such are the cases of Verrier v. The Mayor of
Sandwich (Siderfin, 353), where the offices were mayor and

clerk in the same court; Rex v. Pateman (2 T. K. 777), those

of alderman and town clerk, in which the aldermen were to

audit the accounts of town clerk
; Dyer^s Case (Dyer, 158), of

justices of the Court of Common Pleas and judge of the King's

Bench, the latter being required by law to review and correct
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errors in the decisions of the former; JSisselPs Case (note to

Rex v. Goodwin, 1 Doug. 397), of alderman and chamberlain,
where also the aldermen were required to audit the accounts of

chamberlain
;
Millward v. Thatcher (2 T. B,. 82), of judge and

clerk of the same court
;
Rex v. Patterson (4 B. & Ad. 9), of

justice of the peace and county treasurer, required to render

his accounts to the justices for audit
;
Rex v. Lizzard (9 B. &

C. 421), of alderman and clerk removable by the aldermen,
who also might vote upon his salary, in all which cases such in-

compatibility was held to exist
; while, on the contrary, in

Rex v. Trelawney (3 Burr. 1615) of those of capital burgess and

steward,
" a higher office

"
in the same corporation,

"
by usage

both having been in the same person ;

"
in Rex v. Jones (1 B.

& Aid. 667), of councilman and town clerk, who* was to attend

the meetings of the councilmen and record their proceedings,
the offices were held compatible. So, also, in our State courts,

in Howland v. Luce (16 I. B,.), the offices of clerk and collector

of the same school district
;
in Missouri v. Lush (48 Mo. 242),

of county clerk and clerk of the Circuit Court, performance of

the duties of which required attendance in different places, but

each might be performed by deputy ;
in Bryan v. Cattell (15

Iowa, 550), of district attorney and captain in the volunteer

service of the United States, requiring absence from the connty,
were also held not to be incompatible. These afford a review

of such as are decided on common law principles. There are

others arising out of constitutional or statute provisions (2 Va.

Cas. 523
;
3 J. J. Marsh. 401

;
21 Ind. 516).

The Constitution of our own State (Art. 3, 7) prohibits

any member of the Legislature receiving any civil appointment
within this State or to the Senate of the United States, or from

the Governor, Governor and Senate, or from the Legislature,

during the term for which he shall have been elected. And
Article 3 ( 8) also prohibits any person, being a member of

Congress, or holding any judicial or military office under the

United States, from holding a seat in the Legislature ;
and if

any person shall, after his election to the Legislature, be elected

a member of Congress, or appointed to any office, civil or mili-

tary, under the Government of the United States, his accept-
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ance thereof shall vacate his seat. There are various statutes,

relating as well to members of the Legislature as to other offices,

inhibiting the holding or exercising the two (1 R. S. 103
;
Ib.

109, 26, 27 ;
Ib. Ill, 30

;
Ib. 112, 48

;
Ib. 116, 2

;
L.

1853, c. 80, and others), but none otherwise affecting those un-

der consideration.

The provisions of our Constitution and laws, above referred

to, affecting the office of a member of Assembly, are to a great
extent in harmony with the acts of Parliament relating to mem-
bers of that body. The statute 12 Wm. Ill, c. 2, prohibited

any member who had any office or place of profit under the

king or pension from the crown from serving as a member of

Parliament
;
this was repealed by 4 Anne, c. 8

;
but 6 Anne,

c. 7, 25, enacted that no member of Parliament should hold

any office in the government and sit in the house at the same

time by virtue of his former election, "for by acceptance of an

office his election is void ;

" but he might be elected again on

a new writ sued out, and sit in the house. By 1 Geo. I, c. 5t>,

no person having a pension from the crown for years could be

elected a member
;
and by 15 Geo. II, c. 22, various officers of

state were rendered incapable of being members. Is one of the

judges who were assistants to the House of Lords in the decis-

ion of questions of law were eligible, but persons holding

places in other courts were (Jac. Law Die. " Parliament
;

"

Cun. Law Die. " Parliament
;

"
1 Bl. Com. 175).

A sheriff for another shire might sit in Parliament (Jac. Law
Die. supra], as was well maintained in the case of Lord Coke,
who was nominated by Charles 1 to the office of sheriff of Buck-

inghamshire, under the idea that he would thereby, from the

incompatibility of the offices, be precluded from election to Par-

liament. He, however, was elected from Norfolk, and although
he faithfully executed the duties as sheriff, his right to his seat

in Parliament was successfully maintained (4 Ld. Camp. Lives

of the Chief Justices, 332-3
;
2 Cobb Par. Hist. 41, 44).

The common and statutory laws of Great Britain existing
in 1775 were adopted in our first Constitution of 1777 (1 R. S.

32), so far as applicable to the state and condition of our coun-

try. A subsequent change was entirely within the scope of
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subsequent laws or constitutional provisions. Such as have

been considered in no way prohibited one holding the office of

deputy clerk of a local court from being also a member of the

Legislature. The Constitution of 1846, in the provisions above

referred to, considered the relations of a member to other offices,

and while prohibiting his acceptance of other offices, it in no

way provided against the holding of such a local office of which

the member was previously an incumbent. Its provisions were

directed against his acceptance of other offices after he became

a member, and with a view to prevent the improper and cor-

rupt influence which the hope or promise of such appointments

might exert upon his conduct as a legislator. The novel con-

dition of our own country, in its settlement and development,
has occasioned the necessity for the holding of several offices

by the same person, when he was deemed by the electors or

appointing power capable and worthy of performing their vari-

ous duties. An instance, not improbable, is stated in a recent

publication as occurring in Florida, of the same person having
united in himself the multifarious offices of "

senator, county

commissioner, member of board of instruction, deputy marshal,

deputy sheriff, county clerk, treasurer of school funds, senior

councilman, and acting mayor" (Harp. Mo. Mag. No. 257,

April, 1874). The incongruity of such duties has not, how-

ever, been regarded as an incompatibility of offices, except
where such incompatibility exists under some strict rule of the

common law, or is created by the Constitution or laws, and

necessarily arises from their construction as to the duties im-

posed upon the respective offices. Otherwise, whatever evils

have arisen or could arise from any individual holding a multi-

plicity of offices have found their remedy or correction in the

discretion or judgment of the electors or appointing power.
When such various honors are thrust or conferred upon the

same person, and he accepts them, he takes them subject to all

their duties, and becomes entitled to all the benefits legally to

be derived from their possession. By the ordinary rule of con-

struction, embodied in the maxim "
Expressio wiius estexclusio

alterius" the peculiar prohibitions of the Constitution and pro-

visions of the Revised Statutes against a member of the Legia-



NEW YORK MAY, 1874. 273

The People v. Green.

lature accepting other specified offices should (especially where

not otherwise controlled by common law) be deemed an affirma-

tion of his right to hold others not so prohibited, and to leave

his enjoyment of such offices to the discretion and responsibility

of the electors or appointing power, or those authorized to

effect his removal, and by whose indulgence he may be permitted
to retain office, without impeachment for neglect of his duties.

The power of the Legislature, of which the relator was a

member, to pass laws affecting his local office did not create any

incompatibility of office. All citizens, in office or otherwise,

are equally subject to the action of that body ;
and whatever

may be the personal interest of the legislator in the subject of

legislation, he is not (aside from matters of delicacy or personal

honor) precluded from taking part in its deliberations or acting

upon the subject. In the present case, the judge from whose

decision this appeal is taken has instanced the attendance of

numerous judges and officials, including the chancellor, as dele-

gates in the conventions that framed the Constitutions of 1821

and 1846, acting and deliberating on the very existence of the

offices they held, their own powers, and all other incidents of

their offices, without imputation of incompatibility, and far less

of any legal or moral impropriety.
Such high expositions of the practice and law upon this sub-

ject can scarcely leave a doubt that the office of the relator as a

member of the Assembly was in law compatible with that of

deputy clerk
;
that his temporary absence from the city at Al-

bany, during the session of the Legislature, did not in itself

constitute a resignation of his local position ;
that for any neg-

lect of duty his removal could only have been effected by the

action of the board of police justices, at whose will and pleasure
he held the office

;
and that, in the absence of their action,

he continued to hold his office of deputy clerk, with all its

emoluments.

Upon these considerations, I am for affirmance of the order

awarding a peremptory mandamus, with costs.

DALY, Ch. J., and LARREMOEE, J., concurred.

Order affirmed.

VOL. V. 18
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THOMAS SWEENY against THE MAYOR, ALDERMEN AND COM-

MONALTY OF THE CITY OF NEW YORK.*

An attendant on the Court of Common Pleas for the city and county of New

York, appointed under the act of 1853 (L. 1853, c. 529), who performs the du-

ties in connection with that court which formerly devolved on the regularly

appointed constables or marshals, such as attending the court during its sit-

tings, preserving order, taking charge of juries during their deliberations, tak-

ing into custody persons committed by the court until they are transferred to

the custody of the sheriff, and who takes the constitutional oath of office, and is

sworn when taking charge of a jury, is an officer of the city and county of New
York within i. 1870, c. 382, 3, by which the board of supervisors were pro-

hibited from increasing the salary of any officer then in office.

APPEAL by defendant from a judgment of this court entered

on the verdict of a jury at trial term.

The complaint alleged that under the provisions of L. 1853,

c. 529, the plaintiff was appointed by the Court of Common

Pleas, on February 18th, 1868, an attendant on said court, and

that thereupon he entered upon the performance of his duties

as such attendant, and continued to perform the same up to .No-

vember 1st, 1873
;
that by a resolution of the board of super-

visors of the county of New York, duly passed on May 26th,

18TO, and approved by the mayor on May 27th, 1870, and to

take effect from the first day of June, 1870, the compensation
to be paid to the plaintiff as such attendant was at the rate of

$1,500 per annum ; that, notwithstanding the passage and adop-
tion of this resolution, he was paid at the rate of $1,200 only

per annum (the rate fixed by said board on December 20th,

1866), and continued to receive payment at that rate up to July

19th, 1872
;
that the balance of salary due him for the period

from June 1st, 1870, to July 15th, 1872 (computing his salary

at the rate of $1,500 per annum) was $639 55, which sum he

claimed to recover.

The answer alleged that by L. 1870, c. 382, 3, which took

effect on April 20th, 1870, it was provided that the board of

*
Judgment of the general term here affirmed by the Court of Appeals in 58

N. T. 625.
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supervisors of the city and county of New York should not in-

crease the salary of any officer then in office, and that the

plaintiff was an officer then in office in said city and county,
and that the resolution increasing his salary was therefore

wholly void and invalid.

The answer also alleged that the plaintiff had released the

defendant from all further claim for salary for the period
named.

At the trial the court held that the resolution of the board

of supervisors was not invalid, and submitted the question of

the release to the jury, who found for the plaintiff.

E. Delafield Smith, for appellant.

Elliot Sandford, for respondent.

J. F. DALY, J. The plaintiff is a public officer, and the*

position he holds as an attendant or officer of the Court of

Common Pleas is a public office (People ex rel. Henry v. fflos-

trand, 46 N. Y. 381). He performs the public duty of attend-

ing the court during its sittings, preserving order, taking charge
of juries during their deliberations, and taking into custody

persons committed by the court until they are transferred to-

the custody of the sheriff. In this court, at least, he takes the

constitutional oath of office, and is sworn when taking charge
of a jury. He receives a special appointment to the position,,

is one of a prescribed and limited number of such functionaries

(Act of 1872, ch. 438), receives a fixed remuneration in the

shape of a yearly salary, now fixed by the common council

(Act of 1872, ch. 438) and formerly by the board of supervisors

(Act of 1853, ch. 528), to which he is entitled until removed;
he holds his place during the pleasure of the appointing power,
and is removable only by direct notice (Jarvis v. The Mayor,
2 N. Y. Leg. Obs. 396). The fact that in different statutes he
is called " attendant

"
(Act of 1870, ch. 382, 9

; Code, 28),

or "assistant" (Act of 1870, ch. 582), or "officer," does not

affect the question ;
it is to be decided with reference to the

character of his duties. He comes within the definition of offi-

cer cited in the case of The People ex rel. Henry v. Nostrand*
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^(46 N. Y. 381), and approved therein. His duties are insep-

arably connected with the administration of justice, in the con-

duct of the business of the court when open to the public for

the trial of causes. Such duties have neve/ been performed

except by officers. Formerly they devolved upon the regularly

appointed constables or marshals, of whom a sufficient number
were to be summoned by the sheriff to attend the sittings of

the court (2 R. S. 2S9, 83). At common law the sheriff, in

his ministerial capacity, is the immediate officer of all courts of

record, to execute their writs and process, and enforce obedi-

ence to their orders. It is his ordinary duty to provide attend-

ing officers while they are in session, to preserve order, execute

the orders, and aid in the performance of the duties of the

court
;
and in case of his neglect or refusal to do so, such courts

have the incidental power to appoint such officers, for other-

wise they could not hold a court (Com. Dig. Courts, P. 4
;
Bac.

Ab. Courts, E
;
State v. Trail, 2 Const. R. [S. C.] 766

;
State

v. Monk, 3 Ala. 215).

By the Code it became the duty of the supervisors to pro-
vide attendants for the courts, and if they failed to do so, the

sheriff was obliged to, upon the order of the court (Code, 28).

By a subsequent act, the courts in the city of New York were

empowered to appoint such officers (Act of 1853, ch. 528).

This was among the powers confirmed by the Constitution

(Const, art. 6, 12, Amendment of 1869). A removal of such

power was attempted in 1870 (L. of 1870, ch. 382, 9), but

two years later a statute was passed by the Legislature, repos-

ing the power of appointing their own attendants in the sev-

eral courts in the city of New York, where it has remained for

so many years, and where, considering the nature of the duties

to be performed by such officers, and their connection with the

administration of justice, it properly belongs (Act of 1872, ch.

438). These attendants, so appointed and superseding the con-

stables and marshals, possess all the powers of the latter while

attending the sittings of the court no more and no less. The

case of the plaintiff is to be distinguished from that of Sullivan

(Sullwan v. The Mayor\ who was the janitor of one of the

district courts in this city. Sullivan's duties were to take
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charge of the rooms where the court was held, and keep them

and the court property safely. He had no more to do with the-

administration of justice in the court than the maker of fires or

sweeper of the floors.

The plaintiff was appointed an attendant in this court

prior to the year 1870, and has held the office ever since his

appointment. His salary was fixed by the board of supervisors,

on December 20th, 1866, at $1,200. He has been paid at that

rate ever since. He claims, however, salary at the rate of

$1,500 per annum from June 1st, 1870, by authority of a reso-

lution of the board of supervisors of that date fixing the salary

of such attendants at $1,500 per annum an increase of $300

per year. This action is brought to recover such increase from

June 1st, 1870, when the supervisors fixed the salary at $1,500,

to July 15th, 1872. Payment of the increase is resisted

by the corporation, because the supervisors were prohibited by
law from making such increase. It appears that the statute of

April 26th, 1 870 (L. 1870, c. 382, 3), enacted as follows :

" The supervisors are prohibited from creating any new office

or department, or increasing the salaries of those now in office."

The act in which this provision is found is the annual tax levy
act for the county. A similar provision in a similar act passed
in 1869 was held b}

7 the Court of Appeals to be constitutional

(Sullivan v. The Mayor, 53 N. Y. 652, overruling a decision to

the contrary contained in the opinion in same case in this court

reported in 45 How. Pr. 152) ;
and this provision is equally

within the single scope and purpose of the local act in which it

is contained. Such restriction on the powers of the board of

supervisors of this county left them no authority to make the

increase attempted by their subsequent resolution of June 1st,

1870, because that provision of law was applicable to persons
in office, as this plaintiff was, at the time it took effect. It is

said that the office held by plaintiff was not intended to be in-

cluded in the prohibition of the 3d section of said act, because

in the 9th section of the same act it was enacted that attendants

on the courts should be appointed by the comptroller and their

compensation fixed by him. This only shows that the super-
visors had no authority after that act to fix his salary at any
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4sum. At all events, the only authority for the increase was the

resolution of the board
;
and whether that resolution to increase

was in respect of a salary they had or had not a right to fix, it

ivas equally in violation of an express prohibitory statute.

The judgment must be reversed, and judgment absolute

entered for defendants.

DALY, Ch. J., and ROBINSON, J., concurred.

Judgment reversed, and judgment absolute ordered for

defendants.

THOMAS KEATING against EDWARD SERKELL.

Notwithstanding the justice of a District Court in the city of New York is by the

statute (L. 1857, c. 344. 47) required, upon the trial of an issue of fact before

him, to render judgment within eight days from the time the same is submitted

to him for that purpose, yet as this statutory provision is for the benefit of the

parties, it may be waived by them, and they may, by stipulation, authorize the

justice to render judgment after the expiration of the time limited by the

statute.

Where by such a stipulation made by the parties the time within which the jus-

tice may render judgment is expressly fixed, and the last day for rendering

judgment falls on Sunday, the justice may lawfully render judgment on the day

following. Nor will the fact that the time fixed by the stipulation is the same

as that fixed by the statute (eight days) prevent this result, although, it seems,

that if there is no stipulation, and the justice acts under the statute, he must, if

the last day falls on Sunday, render judgment on the day previous.

"Where a judgment of a District Court appears on its face to be have been rendered

on Sunday, and on appeal it is attacked as irregular on this ground, the justice

may in his return show that it was actually rendered on Monday, and dated on

Sunday by mistake.

APPEAL from a judgment of the First District Court, ren-

dered after a trial upon an -issue of fact, tried before the justice

without a jury.

The action was brought to recover $200, being a balance



NEW YOEK MAT, 1874. 279

Keating v. Serrell.

alleged to be due to the plaintiff from the defendant, on a loan

of $500, which the former claimed he made to the latter.

The return of the justice stated that the trial took place,

and the case was closed on the 7th day of February, 1873, and

that thereupon the same was submitted to him for his decision

and determination. It further appeared by his return, that on

the 10th day of February, a stipulation signed by the counsel

for the respective parties was filed with the justice, whereby it

was agreed that the cause should be regarded as submitted to

the justice on the loth day of February, and that he should

have eight days thereafter to render his decision therein. On
the 24th day of February, the justice rendered judgment in

favor of the plaintiff, but by mistake he dated it as of the 23d,
which was Sunday.

The defendant appealed to this court.

Strong & Shepard, for appellant.

It. H. Hope, for respondent.

LOEW, J. As the evidence in reference to whom the loan

was made was conflicting, the justice was warranted in finding
that it was made by the plaintiff to the defendant, and not, as

claimed by the latter, to Churchill, and afterwards by Churchill

to the defendant.

It therefore becomes necessary to consider three questions
of law :

1st. Can the parties to an action by stipulation, extend the

time within which the justice may lawfully render his decision ?

2cl. If so, and the last day falls on Sunday, can judgment
be legally given on Monday ? and

3d. Is a judgment which was rendered on Monday, but

which purports to have been given on Sunday, valid?

The 47th section of the district court act directs that the

justice shall render judgment within eight days from the time

the cause is submitted to him for that purpose (L. 1857, c.

344, 47). This limitation as to the time within which the

justice may render his decision, was designed by the Legislature
for the benefit of the parties and the preservation of their
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rights. But while it is the undoubted right of the parties to

have the judgment rendered within the time prescribed by the

statute, they may nevertheless waive that right (Barnes v.

Badger, 41 Barb. 98). It follows that the parties can by
stipulation enlarge the time for rendering judgment, and if the

same be given within the stipulated time, it will be valid.

Now, where the period for doing an act is prescribed by a

statute, and the last day falls on Sunday, it must be done on

the preceding day. Accordingly where the last day within

which the district court act authorizes the justice to give judg-

ment, falls on Sunday, he must render the same on Saturday

(Bissell v. Bissell, 11 Barb. 96). But the rule of law in regard
to performing a contract or fulfilling an agreement is other-

wise. In such a case, if the last day fixed for the performance
of the act should happen to be Sunday, it may be performed
on the following day (Campbell v. The International Life Ins.

Soc. 4 Bosw. 319). And it makes no difference that the time

fixed by agreement for doing the act happens to be the same

as that laid down by the statute (Broome v. Wellington. 1 Sand.

666). In the case at bar, the justice acted under the stipula-

tion, and as the time mentioned therein expired on Sunday, he

was justified in rendering judgment on the next following day.
The only other question has reference to the date of the

judgment, from which it would appear to have been rendered

on Sunday. If this were so, it would be void. At the com-

mon law, no judicial act could be performed on Sunday (Story
v. Elliot, 8 Cow. 27). And the Revised Statutes prohibit the

opening of any court and the transacting of any judicial pro-

ceedings on that day, except for the purpose of receiving a

verdict or discharging a jury (2 R. S. 275, 7). The only
valid judgment that the justice could therefore render on Sun-

day would be on the verdict of a jury, given on that day, inas-

much as the district court act directs that where the trial is by

jury, the judgment must be entered immediately after the find-

ing of the verdict (L. of 1857, chap. 344, 42). In the present

case, however, it appears from the return of the justice that he

did not render the judgment on Sunday, but on Monday, and

that by mistake he dated it as of the preceding day, which was



NEW YOEK MAY, 1874. 281

Keating v. Serrell.

Sunday. This mistake did not render the judgment void.

The justice may show when it was actually rendered, and that

the date it bears was made by mistake (Borland v. Stewart, 4:

Wend. 568; Jennings v. Carter, 2 Id. 446). In fact, although

he could not alter or change his judgment by correcting a mis-

take in it, after the time to which he was limited in rendering

the same (Dauchy v. Brown, 41 Barb. 555); he could, never-

theless, before the filing of a transcript in the county clerk's

office, by which it becomes a judgment of this court, have cor-

rected the clerical error referred to, so that the date of the

judgment would conform to the day on which it was in reality

rendered (Christopher v. Van Liew, 57 Barb. IT).

The judgment should be affirmed, with costs.

DALY, Chief Justice. I agree with Judge LOEW that the

obvious intent of the statutory provision, requiring judgment
.to be rendered within a certain number of days after the trial,

was for the advantage of the parties. It was not intended to

be essential to the jurisdiction of the court
;
for that is ac-

quired, as to the person and the subject-matter, by the service

of the summons and the appearance of the parties. It is a

provision to secure dispatch in these courts, where the amount
in litigation is small

;
where the questions arising are not

usually of the gravity and importance of those that are liti-

gated in the higher courts, and where the claimants are largely
of a class to whom the immediate recovery of their small

claims is of very great importance, depending as most of them

do, upon the fruits of their daily labor for support. If we

may, as I think we can, having the authority of adjudged cases

in support of it (Barnes v. Badger, 41 Barb. 101
;
Fiero v. Rey-

nolds, 20 Id. 275
; Embury v. Connor, 3 N. Y. 511), put this

construction upon this statutory provision in relation to these

courts, then it was competent for the parties to waive it, and

to agree that the judgment, instead of being rendered within

the statutory time, might be rendered within a fixed time be-

yond that. If we are justified in this conclusion, then the

construction of the time, where the last day falls upon Sunday,
must be that which prevails in agreements i.

<?.,
that when
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the last day, or day of performance, falls upon Sunday, it is

not, for the purpose of carrying the agreement into effect, a

day in the law, and the party has, in consequence, the whole

of the following Monday within which to perform it (Avery v.

Stewart, 2 Conn. 69
;

Salter v. Burt, 20 Wend. 205). A
different rule prevails in the construction of statutory time,

the reason for which, as was said by the court, in Broome
v. Wellington (1 Sandf. 664), is not very obvious. The

only reason given is the statement of the court, in Ex parU
Dodge (7 Cow. 147). that "

Sunday has in no case, we believe,

been excepted in the computation of statute time
;

" and that

of Baron Park, in Rowberry v. Morgan (9 Exch. 9), that when

the statute says a certain number of days, it means that num-

ber of days. In Pennsylvania, on the contrary, the rule that

prevails in agreements is applied to statutory time
;
and that

the English courts are not very well satisfied with what was

held in Rowberry v. Moryan (supra), and two subsequent

cases, appears by the decision in Hughes v. Griffiths (13 Com.

B. N. S. 323), that when the last day named in a statute falls

upon Sunday, and the act is to be done by the court and not

by the party, it may be done on the following Monday, which

is applicable to the state of facts in this case.

J. F. DALY, J., concurred.

Judgment affirmed.
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MICHAEL CDELEY against THEODORE E. TOMLINSON.

This court has adopted, in regard to rearguments, the same rule as laid down in

the Court of Appeals, in Mount v. Mitchell (32 N. Y. 702).*

This court will reverse the judgment of a District Court justice, even though he

committed no error of law, and although the evidence as to the facts was

conflicting before him, when the court is satisfied that justice has not been

done.

MOTION for a reargument of an appeal from a District

Court.

The plaintiff had obtained judgment in a District Court,

and, on appeal to this court, the judgment was reversed on the

facts.

The respondent then moved for a reargument, on the

grounds that the case had been submitted by him, and not

argued orally, and that the court had not properly understood

the facts.

E. JBrewster, for motion.

Charles Jones, opposed.

DALY, Chief Justice. We have adopted, since the decision

of Mount v. Mitchell (32 N. Y. T02), the same practice as the

Court of Appeals in respect to motions for reargument, and

have uniformly acted upon it since that decision was promul-

gated. Indeed, some such distinction had become indispensa-
ble

;
for parties against whom decisions are rendered are rarely

satisfied, and generally hopeful that if they had another oppor-

* The rule laid down in Mount v. Mitchell is as follows :
" Motions for re-

argument shall be on printed papers showing clearly that some question decisive

of the case, and duly submitted by counsel, has been overlooked by the court ; or

that the decision is in conflict with an express statute, or with a controlling decis-

ion to which the attention of the court was not drawn, through the neglect or inad-

vertence of counsel
"
(Mount v. Mitchell, 32 N. Y. 702).
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tunity it would produce a different result. A considerable part

of our business each terra was the hearing of applications ot

this kind, and whilst there were occasionally instances, espe-

cially where we had affirmed or reversed on the argument,
where something had been overlooked, or not fully brought
before us, the great multitude of cases were merely repetitions

of the former argument maintained, with increased persistency,

without any new views or any different result being produced.

Indeed, they had so increased and amounted t& such a useless

consumption of the time of a general term, so heavily burdened

with appellate business as ours, that we were seriously con-

sidering how we could limit applications of this kind, when the

rule of the Court of Appeals was promulgated, since which

time we have applied that test to all motions for a reargument.
This case does not come within it. The evidence in the case

was reviewed and considered in the opinion delivered, and no

question decisive of the case has been pointed out that has

been overlooked. We reversed this judgment upon very full

deliberation it being, in our opinion, a peculiar case in which

the ends of justice would be promoted by reversing and leav-

ing the plaintiff, if so advised, to try the question again. It is

very rarely that we disturb a finding upon a question of fact,

but we had a united and very strong impression in this case

that justice had not been done. The motion for a reargument
should be denied.

ROBINSON and LAEREMORE, JJ., concurred.

Motion denied.
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Taylor v. Gillies.

JAMES M. TAYLOR against WEIGHT GILLIES AND ANOTHER.*

The words "gold medal," in their ordinary and received acceptation, indicate

that the article to the name of which they are prefixed or affixed, has received

such a medal at some fair or place of public competition, and the manufacturer

of any article which has obtained such a prize ma}' use these words in connec-

tion with the name of the article manufactured by him, to indicate the public

esteem in which it is held. These words are not, therefore, the subject of a

trade-mark.

A manufacturer of an article which has never obtained any gold medal, is not en-

titled to be protected in the exclusive use of the words "gold medal" as a

trade-mark in connection with the name of such article. The use of the words

in such connection are a fraud on the public, and where these words are printed

conspicuously on the labels of the packages containing the article, the fraud is

none the less because there is also on the label, but disconnected from the words

used as a trade-mark, and in very fine print, a statement that the article is

called
"
gold medal " on account of certain good qualities which it is claimed

to possess.

APPEAL by plaintiff from a judgment dismissing the com-

plaint entered on the decision of a judge of this court, after a

trial before him at special term. The action was brought to

perpetually restrain the defendants (who composed the firm of

Wright Gillies & Co.) from using the words "gold medal"
to describe the saleratus put up and sold by them, the plaintiff

claiming that he was entitled to the exclusive use of the words

"gold medal" to describe the ealeratus manufactured and put

up by him.

The judge at special term dismissed the complaint on the

ground that the words "gold medal" were not the subject of

a trade-mark, and also on the ground that as it appeared that

the plaintiff's saleratus had never received the prize of a gold

medal, that it was an imposition on the public for him to de-

scribe his saleratus by those words, and that he was not, there-

fore, entitled to any protection.

From the judgment of dismissal the plaintiff appealed to

the general term.

De Witt G. Brown, for appellant.

Stephen P. Prague, for respondents.

* On appeal to the Court of Appeals, the judgment entered on the decision of

the general term here was affirmed.
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J. F. DALY, J. The plaintiff sought in this action to

obtain an injunction against defendants restraining them from

the use of the words or designation,
" Gold Medal Saleratus,"

on the ground that it was plaintiff's trade-mark for saleratus

manufactured and sold by him. The relief demanded was

refused by this court at special term, and this appeal is taken

from the judgment entered upon that decision. The court

held that the words "
gold medal " were not the subject of

trade-mark because they were " common terms and not mere

fanciful expressions, nor do they in any way indicate any such

exclusive ownership or origin in the plaintiff or others using
them in connection with articles of merchandise

;

" and also on

the ground that the name indicated that a gold medal had

been awarded as a prize for the saleratus, and if no such medal

had been awarded to plaintiff the term would be an im-

position on the public, partaking of the character of a false

representation ;
and it was not asserted that any such medal had

ever been awarded.

The judgment below seems to be correct. The term

"gold medal "
certainly implies that a medal has been awarded

the manufacturer of the goods for the saleratus. If they do

not mean that, the words have no signification. But such

meaning is plain and common, producing a direct, sensible

impression of excellsnce and approval by authority of some

kind. They are not fanciful, having no meaning except as the

designation of these particular goods. They may be used

with every known manufactured article which has ever been

put in competition with rival manufactures for a prize, and

obtained it. Whenever seen or heard, they impress the sense

with the idea of such a prize having been obtained. Unless

it be shown that a gold medal has been awarded for the goods,

the name is a false representation. It does not alter the case,

that the label on the packages of "gold medal saleratus" sold

by the plaintiff, contains in fine print, the statement that it is

" a most meritorious article which from the purity and per-

fection of its manufacture has been denominated gold medal

saleratus," because the representation is made by the promi-
nence of the name "

gold medal saleratus," and is not lessened
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in effect by a statement (not by any means intended to destroy

the effect of that representation) printed on the label in very
fine type, and wholly disconnected with the title or trade-

mark, which stands alone.

The chief objection to the claim of proprietorship by

plaintiff in the words "
gold medal "

as applied to saleratus,

is that it cannot be exclusive, which should be the characteristic

of all trade-marks. As has been seen, the words may be

applied to any article which has received the prize of a gold

medal, and also to any kind of saleratus which has received

such an award of merit. The prize is intended to distinguish
and single out the manufacturer and his goods which have

been so approved. It may become in respect of saleratus, a

title which a dozen persons in as many places have the right
to use in by virtue of medals received. Had the plaintiff and

defendant both received gold medals for saleratus, would the

plaintiff, because he received his first and gave his goods the

name, be entitled to the exclusive use of the words ? Clearly

not, because the mark of excellence he once received has

become the right of another who has the same right to vaunt

the high character of his manufactures. It may be said, how-

ever, that the defendant has shown no gold medal. But it

is equally apparent that plaintiff has none, as his label above

quoted shows, and if no injunction would issue where both

have medals, should it be granted where neither have, and
where both are equally impostures ?

The judgment should be affirmed (Batty v. Hill, Am.
Trade-mark Cases, 537

;
Candee T. Candee, 54 111. 439

;
Fet-

ridge v. Wells, 4 Abb. Pr. 144-156
;
Brown on Trade-mark,

133
;
Flavell v. Harrison, 19 Eng. C. L. & Eq. 15).

DALY, Ch. J., and LARREMORE, J., concurred.

Judgment affirmed.
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IN THE MATTER OF ANN ELIZA OWENS, AN IDIOT.

The mother of an alleged idiot applied to have her declared non compos mentis,

and this having been done, she made application to have a committee of the

person and estate of the idiot appointed, and upon her consent the clerk of this

court was appointed such committee. A sister of the idiot then applied to have

the order appointing the committee vacated, on the ground that she had not

had notice of the proceedings. Held, that the proceedings were regular
without notice to her, and that as there was no personal objection to the com-

mittee, he would not be removed, especially as the court was satisfied, on an

examination of all the proceedings, that they were in good faith and for the

benefit of the idiot.

APPEAL from an order of this court, made at special term.

One Francis Owens dying in 1868. by his will gave all his

property (in which was included certain real estate) to his wife,

Ann Owens, for her life, and on her death three-quarters

thereof to his daughter Ann Eliza Owens, and the remaining

one-quarter to his daughter Sarah Ann Owens.

In May, 1873, Ann Owens applied to have her daughter
Ann Eliza declared an idiot, and on a commission duly issued

for that purpose she was so declared. Of this application no

notice was given to Sarah Ann Owens, who was then the wife

of William J. Suttie.

Aim Owens then applied to have a committee of the person
and estate of the idiot appointed, and filed a consent that Na-

thaniel Jarvis, Jr., the clerk of this court, might be appointed
such committee, and he was thereupon appointed. No notice

of this application was given to Mrs. Suttie, the idiot's sister

The committee then made application to this court to be al-

lowed to sell certain real estate in which the idiot, under the

will of Francis Owens, her father, had a remainder, subject to

a life estate in her mother, and a reference as to the propriety

of the sale was ordered. The idiot's sister, Mrs. Suttie, then

moved, at special term, to have the appointment of Mr. Jarvis

as committee set aside, on the ground that all the proceedings
were irregular, having been without notice to her, and alleging

that the object of the proceedings was to have the idiot's real
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estate sold in the interest of the life tenant. The court denied

the motion to vacate the appointment of the committee,

vacated the order of reference as to the sale of the real estate,

with leave to the committee to apply again on notice to the

idiot's sister.

From so much of the order as denied the motion to vacate

the order appointing the committee, Mrs. Suttie appealed.

Coles Morris and Michael H. Cardoso, for appellant.

The appointment of a stranger as the committee of the

estate and person of an idiot, without the request of the rela-

tives and next of kin of the idiot, and without a reference, and

without notice to persons prospectively interested in the estate,

is irregular, and unauthorized by the practice of the courts

having jurisdiction of such matters (Lamoree
1

s Case, 11 Abb.

Pr. 274; Ex parte Le Heup, 18 Ves. 221; Yan Santvoord's

Eq. Prac. vol. 2, p. 368
;
Be Meux, 2 Coo. t. Cott, 106, 107,

J. Y.
; Phillips on Lunacy, 274

;
Shelford on Lunacy, Law

Library, 84). The heir, or a person having an interest in the

estate, or a relative of the person of unsound mind, is gener-

ally preferred to a stranger in such committeeship (Phillips on

Lunacy, 278-281, and authorities there cited
;
Shelford on Lu-

nacy, 2 Law Library, 88 : Stock on Non compos mentis, 25

Law Library, 71). A female is always preferred as the com-

mittee of the person of an insane unmarried female (Phillips

on Lunacy, 279
;
Ex parte Ludlow, 2 P. Wms. 638). The

wishes of the person non compos mentis always have weight ;

even unfounded prejudices are not disregarded (Phillips on

Lunacy, 279, and cases there cited). The old rule which ex-

cluded, as a matter of course, the next of kin from the office of

the committee of the person, whenever such next of kin was

also heir to the idiot's estate, has long been exploded, as being
unsuited to any but the most barbarous times (Dormer's Case,
2 P. Wms. 263

;
Ex parte Ludlow, Id. 638; Ex parte Cock-

ayne, 7 Yes. 591
;
Matter of Livingston, 1 Johns. Ch. 436).

The " next heir," even when the old rule did prevail, was

given the preference as committee of the estate of the idiot, it

VOL. V. 19



290 COUBT OP COMMON PLEAS.

In the Matter of Ann Eliza Owens, an Idiot.

being clearly his interest, by good management, to keep the

estate in good condition, accountable always to the proper
court (Black. Com. vol. 1, p. 305). The real estate of the

late Francis Owens, upon the death of Ann Eliza Owens, the

idiot, will descend in fee to Sarah Ann Suttie, the sister of said

idiot, subject only to the life estate of their mother, Ann.

Owens (1 E. S. 751, 6).

E. J. Pattison and Charles M. Marsh, for respondent.

DALY, Chief Justice. This is an appeal from an order de-

nying a motion to vacate an order appointing Nathaniel Jarvis.

Jr., the committee of the estate of the idiot, upon the ground
that the idiot's sister, Sarah A. Suttie, who is a tenant in com-

mon with the idiot of real estate under the will of their father,

had no notice of the proceeding by which Mr. Jarvis, upon the

consent of the idiot's mother, was appointed committee of the

person and estate, or of the proceedings by which Ann Eliza

Owens was found to be an idiot.

It is not denied but that she is an idiot, nor is the finding
of the inquisition by which she was so declared questioned. It

is insisted, however, that it was irregular to appoint a stranger
the committee of her person and estate without notice to the

sister, who is a tenant in common with her in the reversionary

estate, and who, in the event of the idiot's death, would, if sur-

viving, be her heir.

1 know of no authority, and none has been referred to, hold-

ing that it is irregular to appoint a stranger the committee of

the person and estate of an idiot or lunatic without notifying

those who, as next of kin, will succeed the idiot or lunatic as

heir. Judge Brown held very properly in Lamoree's Case (11

Abb. Pr. 274) that an order appointing a stranger the com-

mittee of a lunatic, where the next of kin did not assent or unite

in the petition, was improvidently granted. But that is not

this case. The mother of the idiot, who is her next of kin, in-

stituted the proceedings by which her daughter was declared

non compos mentis. It was upon her petition that the proceed-

ings were founded, and it was at her request and upon her
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written consent that the court appointed Mr. Jarvis the com-

mittee. Judge Brown says that if the next of kin do not assent

or unite in the petition, there should be an order of reference of

which they should have notice, that they may have an oppor-

tunity to propose themselves as the committee, in all of which

I fully concur
;
but here the next of kin the mother did as-

sent. I also recognize the propriety, to prevent abuses, of noti-

fying those relatives who may succeed as next of kin of the

proceedings, that they may have the opportunity of proposing
themselves as the committee

; for, although it is not a matter

of course to commit the guardianship of the estate of an idiot

or lunatic to those who are presumptively entitled to it upon
the idiot or lunatic's death (Matter of Taylor, 9 Paige, 611),,

they may, under certain circumstances, be regarded as the

proper persons to whom to commit the custody of the estate, as

those who are most likely to protect it from injury or loss. If

we had nothing before us upon this appeal but the fact of the

appointment of a stranger, without notice to the sister, who,
if she surrive her mother and the idiot, will inherit the whole

of the estate, I should, in view of the possibility of abuse, hesi-

tate to affirm the order
; but, looking at all the facts which were

before the judge and are before us upon this appeal, I think he

did right in denying the motion.

F. Owens, by his will, left all his property, real and per-

sonal, to his wife, the mother of the idiot and of her sister, dur-

ing her (the wife's) natural life, and upon her death, he directed

that it should be divided between his two daughters, three-

quarters of the whole to the idiot, and the remaining one-quar-

ter to her sister, Mrs. Suttie. The idiot is now twenty-four

years of age. She has been entirely helpless from her birth,

and the mother has at her own expense continuously taken care

of this helpless creature from her infancy. The sister, Mrs.

Suttie, has no property except the household furniture given
her by her mother and the interest before referred to in her

father's estate after the death of her mother, and her husband

is a man of small means, depending upon his labor as a jeweler
for support. She is also a person physically weak, at all times

in bad health, from time to time requiring the care of her
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mother, and has not sufficient strength to take the necessary
care and charge of her sister, who requires constant personal
care and attention. It is, in view of these circumstances and

of the event, as the mother states, that she may herself be taken

away by death, that she sought by tliis proceeding to provide
that her helpless offspring might be left in the care of a com-

petent and n't person, who would conscientiously look after her

interest, comfort and welfare, and it was in this view and with

this assurance that she petitioned this court for the appointment
of a committee, and filed her written consent that the clerk of

the court, Mr. Jarvis, might be appointed. No objection is

taken as to the propriety or fitness of the selection of Mr. Jarvis.

Any objection to him personally was disclaimed upon the argu-

ment, the objection being to the appointment of any stranger
in preference to the sister, or without notice to her of the pro-

ceeding. There being no objection to Mr. Jarvis personally,

her motion to vacate the order appointing him, it must be as-

sumed, was made with the intention of proposing herself to the

court as the proper person to be appointed the committee of her

sister's person and estate.

She says, in her affidavit, that her mother kept all the pro-

ceedings in the matter secret from her, and that she had no

knowledge of the inquisition or of any of the proceedings ante-

rior to the appointment of Mr. Jarvis
;
that the proceedings are

not for the interest of her sister
;
but that her mother is con-

federating with others to procure a sale of a portion of her

and her sister's estate, at a sum much less than the real value

of it, with the object of dividing up the proceeds of the sale in

such a manner as to secure to her mother a larger interest than

she would otherwise have under the will.

The mother's affidavit is a complete and satisfactory answer

to this charge. A considerable portion of it has been already

stated, in addition to which it appears by it that her husband

left by his will two houses, one in Eighty-first street, where

she and Mrs. Suttie reside, and one in Wooster street. That

the rent of the Wooster street house is $1,000 per annum,

nearly one-half of which is consumed in the payment of taxes

and other expenses ;
that the building is dilapidated and nearly
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worthless, and is used by the tenant for a carpenter shop,

whilst the lot could be sold for $23,000, which explains the

heavy tax upon premises yielding, in consequence of the dilap-

idated building that is upon them, so small an income; that

the rents derived from that and such portions of the house in

Eighty-first street as can be rented, are all that she has, and

that it is with difficulty that she can support herself and her

idiot child ;
that both of these houses were bought with her

own money, the savings of many years of hard labor and a

very trifling assistance from her husband, and that when pur-

chased the title was, upon her suggestion, taken in her hus-

band's name, and that she does desire that a portion of the real

estate should be sold, believing it to be for the common inter-

est of all parties, which is certainly true in respect to the

Wooster street lot, which if sold for its alleged value, would

yield a fund, the income of which, properly invested, would be

nearly double the amount of what is now derived from the

premises. These facts need no comment. They show that

what the mother has done and wishes to have done is founded

in an intelligent view of the circumstances and the due care in

the future of her invalid child.

So far from seeing in the circumstances any reason why
this order should be set aside, that this daughter might be

made the committee of the person and estate of her idiot sister,

they show that she would be an unfit person to be intrusted

with the charge either of the person or of the estate. I had

occasion in the Matter of Bomanjee Byramjee Colah, 3 Daly,

529, to examine very carefully the nature of the peculiar juris-

diction exercised in the appointment of a committee to take

charge of the person and estate of a lunatic, and pointed out,

upon the authorities there quoted, that care has always been

taken not to intrust the custody of the person or estate to those

who may be pecunarily benefited by the lunatic's death, or

whose interest it is to keep his property from diminishing, un-

less the court is satisfied that it would be to his advantage that

those who stand in the relation to him of blood and natural

affection should have the custody and care of him, and that as

respects his estate, the governing principle in its management
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is his interest, and not that of those who may have eventual

rights of succession (Eunice Salisbury's Case, 3 Johns. Ch. 347).

Acting upon this rule, it would not, in my judgment, be for

the idiot's interest that the sister should be the committee of

the person or of the estate. So far as respects the care of the

person, Mr. Jarvis, as was said in Justice Dormer's Case (2 P.

~Wms. 263), is but a nominal person, as the idiot will, as long as

lier mother lives, be in the charge of the parent who has

liitherto supported and taken care of her
;
and as respects the

property, it cannot be disposed of without the concurrence of

the court, and as the order below has provided that the sister

shall have notice of all further proceedings, she will have the

opportunity of appearing before the court and objecting to any-

thing proposed to be done, which may affect injuriously her

own or the idiot's interest in the property. !N"o good that we
can see would be promoted by disturbing the present state of

things. The only object could be to transfer the custody of

the idiot from her mother to that of her sister, and as respects

the estate, to intrust the sister with the care and management
of it, neither of which would be, in my opinion, to the benefit

of the idiot. At least nothing has been disclosed that shows

that it would be for her interest. The order should therefore

be affirmed.

LOEW, and J. F. DALY, JJ., concurred.

Judgment affirmed.
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Platt v. Platt.

ADELINE PLATT against FRANK PLATT.

An absolute divorce, on the ground of adultery of the husband, will not be

granted to a wife merely on proof that the husband was in the habit of visit-

ing a house of prostitution, and on one occasion went with one of the inmates

into her sleeping apartment, it not appearing that he was ever alone in a room

with any of the inmates, or with the door shut.

The testimony of servants in a house of prostitution is no better than that of

prostitutes, and unless corroborated, is not sufficient to establish adultery.

APPEAL by defendant from a judgment of absolute divorce.

The plaintiff obtained an absolute divorce from the defendant,

and the defendant appealed, on the ground that the evidence

was not sufficient to justify the court in convicting the defend-

ant of adultery.

Jlenry E. Davies, for appellant.

John E. Parsons, for respondent.

YAN BEUNT, J. The only evidence offered upon the part

of the plaintiff in support of the charge of adultery was the

evidence of Katie Green and Margaret Brown, two women
who had been for a series of years servants in a house of ill

fame, kept by a Mrs. Chadwick, at 187 Lexington avenue.

Their present residence and occupation is not given.

Katie Green says that she has seen the defendant there

more than once occasionally, she thinks three or four times a

week. She can't say positively how often. She could not say
that she ever saw defendant go into Ella's room (Ella being
the person with whom the adultery is alleged to have been

committed). She did not know that the defendant ever spent
a night in the house, although she knew of his being there late

some nights when she went to bed. Upon the direct exami-

nation she testified that she had seen defendant in Ella's room
;

that Miss Ella used to call him up into her room
;
she thought

it was in the morning, and they were alone in the room when
she saw them

;
that she was coming up and down stairs when
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she saw them, and that he remained in the room about an

hour. Upon cross-examination the witness said :

" I never

saw Mr. Platt in Ella's room more than once
;
I have seen him

come out of the room when I was going up or down stairs
;
I

could not fix the time
;
I think it was a week before I took

the kitchen work. Margaret Brown, the other witness, testi-

fied as follows :

" I know Mr. Platt, now present ;
I have seen

him at Mrs. Chadwick's, in Lexington avenue
;
I have not

seen him very often, for 1 had not much to do up stairs
;
I

can't say how often he used to call
;
I have seen him going up

the first flight of stairs, but never followed him up to see

where he was going." Upon cross-examination she says :

" I

happened to be in the hall when I saw Mr. Platt, and Mrs.

Chadwick came out, and called Ella
;
I can't say if it is the

first time I saw him
;
the only time I saw him was in the hall

on the occasion spoken of above."

It is, of^course, well established that it is not necessary to

prove the direct fact of adultery, but such circumstances must

be proven that the fact may be fairly inferred from them. As
for example, if a married man visits a house of ill fame and

shuts himself in a room with a common prostitute, it must be

inferred, in the absence of proof to the contrary, that he does

this with the intent of committing adultery, and as the oppor-

tunity and the undoubted consent of another party concur with

his own intent, the offense must be presumed to be committed

(Bishop on Marriage and Divorce, 626). It will be observed

that the foundation of the presumption is the intent and oppor-

tunity to gratify that intent, and unless both are combined, no

such presumption is to be indulged in. The foundation of this

rule is, that when two persons desire to do a thing, and they
have the opportunity to gratify their desires, universal expe-
rience shows that they will embrace the opportunity. In this

case, even if the evidence of the plaintiffs witnesses is to be

received as true, it does not come up to this standard. There is

not the slightest particle of evidence that the defendant was ever

shut up with Ella in her or any other room. The witness Green

says that she never saw defendant in Ella's room but once, and

that was while she was going up or down stairs, and further
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she says that she saw him come out of her room, but whether

Ella was in the room at the time or not, we do not know.

This is the only evidence to show that the defendant ever had

the opportunity to commit adultery in that house, and it seems

to us that it is entirely insufficient. There is no evidence what-

ever to show that the defendant was ever alone with Ella in

any room with the door shut. It is true that the witness

Green, upon her direct examination, says that he remained in

Ella's room about an hour, but her cross-examination shows

that she knew nothing whatever upon the subject.

But beyond this, it is the well settled rule that the uncor-

roborated testimony of loose women is entirely insufficient to

establish adultery, and although it was claimed upon the argu-

ment that there was no evidence of bad character as to these

two women, yet the fact that they have lived in a house of

prostitution for years as servants, would seem to indicate that

they did not occupy any higher position in the social scale than

the women whom they served, and it can never be believed

that they are better entitled to credit than the other inmates

of the house. The testimony of these women is entirely un-

supported, except by the admission of the defendant, that he

was in that house once, and it is met by the flat denial of the

defendant as to any act of adultery. Even without that denial,,

it seems to us that the court could not grant a divorce upon
such testimony. We do not think that the defendant was

bound to call Ella and Mrs. Chadwick
;
he was not called upon

to imperil his case by a resort to such evidence. It was as

much the duty of the plaintiffs to call them as the defendants.

There is no case to be found where a conviction for adultery-
has been sustained upon such meagre evidence as this. The

judgment must be reversed
;
but as it is upon the ground that

it is against the evidence, it must be upon payment of costs.

DALY, Ch. J., and ROBINSON, J., concurred.

Judgment reversed.
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Prall v. The Mutual Protection Life Assurance Society.

JOHN D. PKALL against THE MUTUAL PROTECTION LIFE

ASSURANCE SOCIETY.

Mere possession by the assignee of the assured of a life policy, which recites on

its face that it is to take effect only when countersigned by A. B., and which is

not so countersigned, is no evidence that the policy was ever delivered to the

assured.

In such case, the fact that A. B. is described as the "general agent at
"

(the name of the place being left blank), does not show that the company in

tended to waive the countersigning, or intended that the policy should take

effect without it.

APPEAL by plaintiff from a judgment of this court dismiss-

ing the complaint, entered by direction of the court at trial term.

The action was brought by the plaintiff as assignee of Wes-

ley E. Shader, on a life insurance policy on Shader's life.

The defense (among other things) was that the policy had

never been delivered to Shader, and that the consideration for

the issuing of the policy had never been paid.

On the trial the plaintiff produced in court a policy on Sha-

der's life, duly executed by the defendant, which recited that it

was made in consideration of $12 56,
"
duly paid by Wesley E.

Shader." It was also recited in the body of the policy, that it

was issued and accepted "upon the express conditions and

agreements contained upon the back hereof." One of these

conditions was that the policy, although delivered, should not

take effect or be in force until the first premium was actually

paid, and that no officer or agent of the society had power or

authority to deliver the policy until such actual payment, nor to

waive the actual payment of the premium on the delivery of the

policy.

It was also recited in the body of the policy that it was to

take effect
"
only when countersigned by B. G. Bloss, general

agent at - ." The policy was not countersigned by B. G.

Bloss, and on that ground the defendant objected to its being

received in evidence. The objection was sustained, and plaintiff
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excepted. Various other evidence was then offered to show

that the premium on the policy had been paid, and the policy

assigned to the plaintiff, and at the close of the evidence the

court ruled that no payment of the premium and no contract

by the company had been shown, and dismissed the complaint.
Plaintiff appealed to this court.

Abram Wakeman, for appellant.

Robeit Sewell, for respondent.

DALY, Chief Justice. The possession of the policy by the

assured affords, in the absence of anything to the contrary,

a presumption that it was delivered as evidence of a concluded

contract. But the plaintiff was met by the difficulty in this

case, that the last clause in the instrument produced by him,

declared that " the policy was to take effect only when counter-

signed by B. G. Bloss, general agent at ," the place being
left blank, and there can be no presumption of a concluded con-

tract from the possession, where the instrument has not been

countersigned in the manner provided for. This condition may,
of course, be waived, and if it had been shown that the pre-

mium had been received and the policy delivered by the com-

pany, without having this indorsement put upon it, it would be

regarded as waived (Sheldon v. Atlantic Mutual Ins. Co. (26

!N\ Y. 460). ISTo such presumption, however, arises merely from

the fact that the assured has possession of the policy, for the

reservation made in respect to this last act, the countersigning,

may be, on the part of the company, to protect themselves from

the effect of the policy getting in the possession of the assured

without the payment of the premium. It is insisted that it

must be presumed in this case to have been waived, because the

blank is not filled up with the name of the place where B. G.

Bloss was the general agent of the company. But this omission

is not sufficient to warrant such a presumption. Proof of the

payment of the premium would suffice
;
but not only was no

such proof offered on the part of the plaintiff, but the plaintiff,

who sues as the assignee of Shader, the assured, testified that
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after receiving an intimation that Shader had been shot, he went

to the office of the company to pay the second quarterly pre-

mium, and was then informed by Bloss, the general agent, that

the first one had not been paid, and that he told Bloss that he

would pay it, but does not testify that he did so. In his com-

plaint the plaintiff avers that the premium, which was the con-

sideration of the contract, had been paid, which the defendants

in their answer deny. All that the plaintiff relied upon as

proof of the payment of the premium was the possession of the

policy and the acknowledgment in it that the consideration had

been duly paid. But as the policy was not to take effect until

it was countersigned, no effect could be given to acknowledg-
ments contained in an instrument not yet complete. The pol-

icy, moreover, contained a further condition that it should not

take effect, even if delivered, or be in force, until the premium
was actually paid ; coupled with the declaration, that no officer

or agent of the company had power or authority to deliver the

policy until such actual payment. Under these circumstances

the possession of a policy that had not been countersigned ac-

cording to its conditions created no presumption at all either as

to the payment of the premium or as to its having gone into

effect as a contract. There was other evidence tending to show

that the premium had never been paid ;
but not a particle of

evidence, except the possession, to establish that it had been.

The plaintiff offered to show that Shader was appointed gen-
eral agent of the company on the 20th of December, 1870,

which was previous to the date of the policy, which evidence,

under the defendant's objection, was excluded. If the plaintiff

had followed this up by showing, or offering to ahow, that at

or about the time of the date of the policy, which was the 3d of

January, 1871, fourteen days after the alleged appointment of

Shader to the office of general agent, that anything was then

due, or was accruing to him from the company for services ren-

dered, it might have been sufficient to warrant a submission to

the jury of the question whether the policy was not delivered to

him with the understanding that the amount of the premium
would be charged against him and deducted from what might
thereafter be coming to him for services rendered, which might
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be regarded as equivalent to a payment, as well as a delivery,

waiving the formality of the countersigning of the policy. But

nothing of this kind was offered to be shown, but the plaintiff

rested his whole case simply upon the possession of an instru-

ment which, upon its face, declared that it was not to go into

effect until it was signed by a certain officer, who never signed

it
; which, in my opinion, was not sufficient to entitle the

plaintiff to recover. The judgment should, therefore, be

affirmed.

ROBINSON and LAKKEMOKE, JJ., concurred.

Judgment affirmed.

LEOPOLD KAISER AND ANOTHER against HENRY A. RICHARDSON.

A surety on an attachment bond, conditioned to produce the attached goods to

satisfy any judgment that may be recovered in the action, is released from his

ob'i<jations under the bond, if, within four months from the levying of the at-

tachment, a petition in bankruptcy is filed against the defendants therein, under

which they are thereafter adjudged bankrupt, and an assignee appointed for

them.

In such a case, by the provisions of the bankrupt act (Rev. St. of U. S. 5044),

the attachment is dissolved, and the title in the attached goods passes to the

assignee in bankruptcy, and the obligation of the receiptor for the goods on the

attachment is discharged.

APPEAL by defendant from a judgment of the general term

of the Marine Court, affirming a judgment of that court en-

tered on the decision of a judge after a trial before him, with-

out a jury.

The plaintiffs in this action having in a former suit against
Harlem & Co. obtained an attachment under the Stilwell act

(L. 1831, c. 300), csrtain personal property belonging to Har-

lem & Co. was, on March 5th, 1870, levied on, and the defend-
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ant had then entered into a joint and several bond, together
with Harlem & Co., conditioned to produce the attached goods
to satisfy any execution that might be issued upon any judg-
ment obtained in the action, and the goods were thereupon
released from the levy. Judgment was recovered in the action

against Harlem & Co., on May 16th, 1870, and the goods
levied on not having been produced, according to the condition

of the bond, the plaintiffs in the action took an assignment of

the bond from the sheriff, and brought this action against the

defendant here, the surety in it.

The defense was, that on May llth, 1870 (within four

months from the levying of the attachment), a petition to have

Harlem & Co. declared bankrupts was duly filed in the United

States District Court for the Southern District of New York,
and that on said petition they were, on June 17th, 1870, adju-

dicated bankrupt, and on August 14th, 1870, an assignee of

their property duly appointed, and an assignment duly exe-

cuted to him. On the trial, the plaintiffs had judgment,
which was affirmed by the general term of the Marine Court,

and the defendant appealed to this court.

John M. Robertson, for appellants.

Peter Cook, for respondent.

DALY, Chief Justice. The question discussed upon this

appeal is, whether, after the levy on the goods of a debtor

under attachment, a receiptor is released from his obligation to

produce the property towards the satisfaction of the judgment

subsequently recovered, by reason of the debtor's having been

declared a bankrupt under the United States bankrupt act of

1867, and an assignee of the estate appointed therein, within

four months after the granting of the attachment in the State

court.

The lien created by the levy under the attachmant would

have been preserved under the bankrupt act of 1841 (Peck v.

Jenness, 7 How. U. S. 612
;
Clark v. JRiel, 3 McLean, 494

;
In

re Reed, 3 N. Y. Leg. Obs. 262
; Davenport v. Ttiton, 10 Met.
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320). But the bankrupt act of 1867, whilst saving other ex-

isting liens, declares that upon an appointment of an assignee,

by operation of law, all the property of the bankrupt shall

vest in the assignee,
"
although the same is then attached on

mesne process, as the property of the debtor, and shall dissolve

any such attachment made within four months next preceding
the commencement of said proceedings."

It has been held that attachments issued by State courts

within four months before the commencement of the proceed-

ings in bankruptcy are dissolved by the appointment of an

assignee (Ex parte Ellis, 1 Bank. Keg. 154
; Pennington v.

Lowenstein, 6 Id. 157
;
In re Brand, 3 Id. 685

;
s. c. 2 Am. L.

T. Bank. 66
;
Miller v. CfBrien, 9 Blatchf. 270).

In Miller v. O'Brien, supra, it was held that the sheriff

who, by an attachment, had levied on the property of a debtor

before proceedings in bankruptcy, but within four months,
and had sold the same on execution in the same action, and

paid the proceeds to the judgment creditor before notice of the

proceedings in bankruptcy, was yet liable to the assignee for

the proceeds realized on the sale.

It is evident that the obligation of the defendant in this

action Was not one for the payment of the debt in considera-

tion of a release of the levy of the attachment, but was in

terms to produce the property of the debtor attached, to sat-

isfy any execution which might be issued, or any judgment
that might be recovered, and stood as a mere equivalent or

substitute for the property ;
and whatever occurred, which in

law exonerated the debtor or his surety from the debt or the

subjection of his property to its payment, equally released the

receiptor as surety. The obligation of the bond in suit, for

the production of the property towards the satisfaction of any
execution to be issued, or any judgment to be recovered in the

action, was superseded by a law controlling both creditor and

surety, which made the act unlawful. Although the contin-

gency which occurred, subjecting the property to the operation
of the bankrupt act, and rendering the condition inoperative,
was not incorporated in the contract, and perhaps not antici-

pated, it was yet one liable to arise under a controlling stat-
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lite, and consequently tacitly understood as lying at the foun-

dation of every such obligation.

The undertaking of the defendant has become superseded

by the proceedings in bankruptcy, which had transferred the

title to the property to the assignee in that proceeding, and its

performance having thus become illegal, judgment should have

been given for the defendant. The judgment, therefore,

should be reversed.

LARREMORE and J. F. DALY, JJ., concurred.

Judgment reversed.

AARON S. BLACK against JAMES M. RYDER, SAMUEL D. Coz-

ZENS, AND JAMES D. MOWRY.

Plaintiff sold defendant certain stock, and took in payment therefor his note, pay-

able in four months, for $2,800, with the condition that the stock should not be

delivered until the note was paid, and immediately thereafter loaned the de-

fendant $2,600, and took the stock as collateral, the purchase of the stock hav-

ing been a condition of the loan. Held, that from these facts the jury might
infer that the $2,800 note was usurious.

Where the facts in regard to an alleged usurious transaction do not directly show

usury, but are such that the jury could infer that they were intended as a cover

for usury, it is competent to ask the lender whether he intended to take usury.

APPEAL by defendants from a judgment of this court, en-

tered on the verdict of a jury.

The action was on a promissory note for $2,800, dated New
York, January 12th, 1867, payable four months after date, to

the order of S. D. Cozzens, at No. 2 Murray street, made by
the defendant Ryder, and indorsed by the defendants Cozzens

and Mowry.
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The defense was that the note was usurious
;
that interest on

it had been reserved at the rate of 21 per cent, per annum,

$2,600 only having been advanced on it, and $200 having been

reserved as interest on that sum for four months.

The facts shown to support the defense are stated in the

opinion.

Plaintiff had a verdict, and defendants appealed to the gen-
eral term.

T. C. Campbell, for appellants.

George Owen, for respondent.

J. F. DA.LY, J. No usurious agreement was proved on the

trial. It was not shown that the plaintiff exacted or agreed to

take more than seven per cent, for the loan or forbearance of

any money. It was not shown that any money was agreed to

be or was advanced on the note in suit. The plaintiff's version

of the transaction by which be became the holder of the note

was not contradicted by any other witness, and was supported

by the writings introduced in the case. The person who acted

as agent for defendants in transferring the note to plaintiff was
not put on the stand, and 110 other person could testify as to the

agreement upon which plaintiff got the note except the plaintiff

himself. He swore that he received the note on a sale to the

maker, Cozzens, through Livingston, of twenty-eight shares of

the stock of the American Umbrella Frame Co., at $100 per

share, the note being for $2,800 ;
that a week afterwards he

made Cozzens, through Livingston, a loan of $2,600 on the

stock, retaining the stock as collateral
;
that when he sold the

stock for the note he knew he was going to make a loan on the

stock
;
that when Livingston applied first for a loan, he, plaintiff,

told him he couldn't make a loan unless Cozzens purchased the

twenty-eight shares of stock
;
that the stock was not to be de-

livered until the note was paid.

Although there was no direct usurious agreement in this

transaction, the defendants were entitled to have the jury pass

upon the question whether the whole transaction was not a de-

VOL. V. 20
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vice to cover up a usurious loan upon the note. The jury were

to infer or deduce from the undisputed facts what the real inten-

tion of the parties and true object of the transaction were. The
acts of the plaintiff and Livingston were, however, as consistent

with a legal as with an illegal intent, and the jury found, as

they might, that the transfer of the note to plaintiff was un-

tainted with usury.

Exception was taken by defendants to the admission by the

learned judge on the trial of the plaintiff's evidence as to his

intent in the transactions. There being no evidence of a direct

or express agreement for usury, and the acts of the plaintiff de-

pending for their illegal effect upon the intention of the parties,

it was proper to allow him to testify as to his intention. The

jury were, of course, bound to look into the acts themselves for

euch intention, but his declaration that he did not intend by
these transactions, if equivocal in their nature, to take usury,

was properly allowed to go to the jury for what it was worth

(Cortland Co. v. Herkimer Co. 44 N. Y. 22). The case is to

be distinguished from those in which a usurious agreement is

distinctly proved, and no testimony of the usurer as to his in-

tention can alter the illegal effect of his acts (Fiedler v. Darrin^
10 K Y. 437).

Exception was also taken by defendants. to the charge of the

judge on the subject of intention. The charge "that there

must be a positive intention on the part of both parties to the

transaction to do what the law forbade, to constitute a usurious

agreement," was, of course, given to the jury with reference to

this particular case, wherein there being no express agreement
to take usury, the legality of the transaction depended on the

intent. The charge
" that the plaintiff must have corruptly ex-

acted and the defendants corruptly agreed to pay more than

seven per cent, to constitute usury," was proper when taken in

connection with the explanation immediately made by the judge
that the word "

corrupt
"

is a word usually employed to charac-

terize usury, which is an agreement to take that which the law

forbids, a larger amount than seven per cent, per annum for the

loan or forbearance of money. The jury could not have been

misled by this instruction. Upon the whole charge the case

was fairly submitted, and the first proposition laid down by the
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court to the jury,
" that if the jury believe that the note in ques-

tion was given to the plaintiff as a consideration for the sale of

twenty-eight shares of the stock of the American Umbrella

Frame Co., it is a good and valid note," was not excepted to,

and fairly presented the main question in controversy.

The defendant Howry's objections to the demand and notice

of non-payment are not well taken. He lived out of the State,

but occasionally came to this city, and when he did he trans-

acted any business he had to transact at the office of defendant

Ryder in this city ;
made that office his headquarters when he

came to town during the year 1866
;
used to go there and write,

but had no desk there, and paid no rent
; notice, in the usual

form, of demand and non-payment of the note, and that the

holders would look to the indorsers for payment, was deposited
in the post office of this city, addressed to him at New York

city, in due time, on May 15th, 1867
;
on the 16th Mowry was

at defendant Cozzens' office in this city, and was called upon by

plaintiff with the protested note, and admitted he had notice

that it had not been paid. The notice to him was sufficient

{L. 1857, c. 416, 3). The note, being an inland bill, was prop-

erly presented for payment and payment demanded b;y the no-

tary's clerk, and the notices of protest, demand, &c., with the

notary's name printed at the bottom, were properly mailed to

each indorser at the city of New York, by the same clerk. The
clerk is to be regarded as authorized by the holder to do all

these acts, because as clerk of the notary of the bank where the

note was deposited for collection, he called for and got the note

from the bank for the purpose, in the performance of his regu-
lar daily duty (Cole v. Jessu-p, 10 N. Y. 96

; Gawtry v. Doane,
51 N. Y. 84).

The declarations of Livingston to Mowry were properly ex-

cluded, because it clearly appeared from the evidence that he

was not the plaintiffs agent, but defendants'
;
and for that rea-

son the writings subscribed by him were properly admitted.

The judgment should be affirmed.

ROBINSON and LARREMORE, JJ., concurred.

Judgment affirmed.
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EDWAKD L. FIELD, ADMINISTRATOR &a, against JOSHUA M..

YAN COTT, IMPLEADED.

"When application is made to a surrogate for a grant of administration, and upon
such application the person proposing himself as administrator, in order to-

ohtain a grant of letters, gives a bond with sureties conditioned for the due

administration of the estate, and administration is thereupon granted to him,
neither the principal in the bond nor his sureties can afterwards show in a suit

on the bond that the surrogate did not have jurisdiction to grant administration,

or to take the bond,

So held in an action against the sureties on an administrator's bond taken by the

surrogate of the county of New York, which recited that the deceased was an

inhabitant of that county, and in which the defendants offered to show that the

deceased was an inhabitant of the county of Queens, and that the surrogate of

New York county had no jurisdiction to grant administration.

Since the act of 1870 (L. 1870, p. 826, c. 359), a decree of the surrogate of the

county of New York cannot be attacked collaterally for error in awarding to a

creditor more than his proper share in the distribution of an estate.

The rule of the common law, that on a joint and several bond, all the obligors, or

any one of them, might be joined, but not two out of three, is now changed by
120 of the code, allowing persons severally liable upon the same obligation

or instrument to be all or any of them included in the same action.

In an action against two of three obligors on a bond which the complaint alleges

to have been jointly executed, but which is at the trial proved without objec-

tion to be joint and several, and a verdict rendered thereon, the court will, on

appeal, allow the complaint to be amended to conform to the proof.

EXCEPTIONS ordered to be heard in the first instance at

general term.

The action was brought by Edward L. Field, as surviving

administrator of Julia F. Brailesford, deceased, against Joshua

M. Van Cott and Eli II. Reed, upon a joint and several bond,

in the penalty of $12,000, executed by Thomas G. Yan Cott,

principal, and Joshua M. Yan Cott and Eli H. Reed, sure-

ties, the condition being that Thomas G. Yan Cott should

faithfully execute the trust reposed in him, as administrator

with the will annexed of Gabriel Yan Cott, late of the city of

New York, deceased, and obey all orders of the surrogate of
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4he county of New York, touching the administration of the

estate committed to him.

The complaint, after alleging the joint execution of the

bond, set forth the issuing- of the letters of administration to

Thomas G. Yan Cott, his receipt, and conversion of the assets

of the estate, amounting to $17,390 74
;
his final accounting

before the surrogate ;
the decree of the surrogate, made Feb.

23d, 1871, that he pay to plaintiff the sum of $2,002 64; the

neglect of said administrator to pay the same
;
the filing of the

transcript of the decree; the issuing of execution thereon

against Thomas G. Yan Cott
;

its return unsatisfied, and the

assignment of the bond in question to the plaintiff for prosecu-
tion.

The defendant, Joshua M. Yan Cott, interposed, by his

answer, two grounds of defense, to wit :

(1) That the said Gabriel Yan Cott " was immediately pre-

ceding, and at the time of his death, an inhabitant of the county
of Queens, in the State of New York, and was not then an in-

habitant of the county of New York, and that jurisdiction to

grant letters of administration upon his goods pertained and

belonged to the surrogate of the county of Queens, and not to

the surrogate of the county of New York
;
and that the surro-

gate of the county of New York .had not jurisdiction to take

the said bond, or to grant or issue the said supposed letters of

administration, or to entertain the said supposed proceedings,
or to make the said supposed decrees or orders alleged in the

said complaint, and that the same were and are void in law

and of no effect."

(2) That the said Thomas G. Yan Cott was living and an

inhabitant of the State of New York at the time of the.com-
mencement of the action, and was a necessary party as defend-

ant in the action.

At the trial the court held that Thomas G. Yan Cott was

not a necessary party to the action, and refused to admit any
evidence to show that Gabriel Yan Cott at the time of his

decease was not an inhabitant of the county of New York.

The court directed a verdict for the plaintiffs for the

amount claimed and interest, amounting to $-2,233 01, and
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directed the exceptions to be heard in the first instance at the

general term.

D. D. Field, for plaintiff.

E. W. Stoughton, for defendant.

ROBINSON, J. This action was brought against the defend-

ants as sureties on an administration bond, given by Thomas

G. Yan Cott, in November, 1867, upon the granting to him, by
the surrogate of the city and county of New York, of letters

of administration upon the estate of Gabriel Yan Cott, de-

ceased
;
and the alleged breach of the condition was his neg-

lect or refusal to pay, according to the subsequent decree of

the surrogate (made on the 24th of February, 1871), out of the

assets that had come into his hands, a debt adjudged to be due

the plaintiff, payable from the estate of the intestate, sufficient

assets for that purpose being disclosed. The defense offered

on the trial, in contradiction to the recital in the bond, and

against the prima facie evidence furnished 'by the letters of

administration and decree of the 24th of February, 1871, was,
" that at the time of the decease of Gabriel Yan Cott (the in-

testate), and immediately preceding such decease, he was not

an inhabitant of the county of New York, but was an inhab-

itant of the county of Queens, settled there for the purpose of

living there."

This defense was overruled under exception, and such

ruling is the main subject of consideration on this appeal.

The offer of such a defense was rejected upon the ground
of estoppel, upon the consideration that the application for and

granting of the letters of administration were upon assumption
of the jurisdiction of the surrogate of the city and county of

New York
;
and the bond being tendered to enable the prin-

cipal to acquire the office of administrator and possession of

the property of the intestate, and having effected that object^

both principal and sureties were concluded from questioning
the authority of the surrogate to grant such letters, or the lia-

bility of the sureties for the acts of the principal in the execu-

tion of his duties as such administrator, or the order made by
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the surrogate fixing his liability. The following authorities

of the courts of our State support the ruling of the judge on

the trial : The People v. Falconer (2 Sand. S. C. 81) ;
Coldwell

v. Colgate (7 Barb. 256) ;
The People v. Norton (9 N. Y. 178);

The Supervisors of Rensselaer v. Bates (17 N. Y. 245) ; Fay v.

Ames (44 Barb. 327) ;
Fake v. Whipple (39 Barb. 339

;
s. c.

39 N. Y. 394) ;
Coleman v. Bean (3 Keyes, N. Y. 94) ;

The

Cumberland Coal Co. v. Hoffman Steam Coal Co. (39 Barb. 19).

In The People v. Norton (supra), the action was brought

upon a bond given by a trustee, substituted by the Court of

Chancery upon proceedings by petition without bill of com-

plaint, in a case claimed to have been within the jurisdiction

of the court, under the provisions of the statute allowing such

substitution upon a summary application, which however was

denied, and such want of jurisdiction was presented as a de-

fense to the bond. The C.inrt of Appeals, however, held

that as the substituted trustee had got possession of the trust

estate under color of such proceeding, he and his surety upon
such voluntary bond for the faithful administration of the trust

estate were precluded from questioning the authority under

which he assumed to have acted. So in The Supervisors of
Rensselaer v. Bates, in the same court (supra), the defendant

had become surety that his principal should faithfully dis-

charge the duties of the office of treasurer of the board of

suj>ervisors, an office not within the province of the board to

create
; yet he was held liable on such voluntary bond for

moneys received by his principal in such assumed capacity as

treasurer of the board, although collected under resolutions

which that body could not lawfully pass ;
and that case decided

that both principal and surety were "precluded from question-

ing the power of the board as principals to confer upon him
the authority (as treasurer) under which he acted."

In The People v. Falconer (supra), in the Superior Court,
Justice SANDFORD, in a similar case to the present one, says :

"It would be strange, indeed, if the sureties in an administra-

tion bond, after enabling their principal to possess himself of

the personal estate by its execution, should be permitted to

avoid its obligations upon the plea that the officer granting the
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letters and receiving the bond had no jurisdiction of the sub-

ject-matter. The execution of the bond precludes both prin-

cipal and sureties from gainsaying the surrogate's jurisdiction

in any proceeding for the assets which the appointment and

Tjond have enabled the principal to receive."

The distinction is plain between such cases as the present
-and those arising upon proceedings in invitum against a

party, where he is compelled to give a bond or other obligation

to procure the release of his person or estate from process or

other claims sought to be enforced against him under proceed-

ings void for want of jurisdiction in the officer who assumes to

exercise it, and where the power under which a wrong is at-

tempted to be enforced only originates in such void jurisdic-

tion. The voluntary presentation of such a bond as that sued

on in this case, for the purpose of acquiring rights not pre-

viously possessed by the party offering it, brings the case

within the principle of both legal and equitable estoppel, by
which a party is precluded in a court of justice from denying
liis own acts and admissions, where they were designed to in-

fluence the conduct of another, and did so influence it,, and

when such denial would operate to the injury of the latter

(Dezell v. Odett, 3 Hill, 215
;
Herm. on Estop. 320, 321),

or has bound himself by a written instrument for the fidelity

or good conduct of another in a private trust or public duty,

for acts done in that capacity (Herm. on Estop. 250, 251).

The authorities of our own courts fully sustain the liability of

the defendants as sureties upon the bond in suit for the assets

that came into the hands of the principal, the administrator,

without right of question as to the jurisdiction of the surro-

gate by whom he was appointed to office.

The decree of the surrogate, made on the 23d of February,

1S71, directing the payment to the plaintiff, by the adminis-

trator, of the amount for which (with interest) the recovery
has been had, cannot be attacked collaterally (L. 1870, 826,

c. 359), upon the allegation that the plaintiff was awarded

more than his just proportion of the assets that came into the

hands of the administrator. Any error in that respect was

only the subject of appeal from the surrogate's decree.



NEW YORK MAY, 1874. 313

Buckmaster v. The Consumers' Ice Company.

The defense of non-joinder of Thomas G. Van Cott, the

administrator, upon allegation that he was a joint contractor in

the bond in suit, was disposed of by a production of the bond,

which, as to the obligor, was joint and several. The suit was

against the sureties only, and against only two out of the three

obligors ;
and the motion to dismiss the complaint was on the

ground
" that two out of three joint and several parties to the

bond of the administrator had been sued, and not one or

three." Such was the rule of the common law, but that has

been altered by the code ( 120), allowing "persons severally

liable upon the same obligation or instrument to be all or any
of them included in the same action, at the option of the plaint-

iff" (Carman v. Plass, 23 N. Y. 286
;
Brainard v. Jones, 11

How. Pr. 569) ;
but as the allegation in the complaint was solely

of a joint obligation, and the proof made without objection
was of one joint and several, the plaintiff should be permitted
to amend his complaint conformably to the proofs, by inserting
the words "jointly and severally

"
after " bound themselves."

Judgment should be entered on the verdict for plaintiff.

DALY, Ch. J., and LAKREMOKE, J., concurred.

Ordered accordingly.

WILLIAM P. BUCKJIASTER against THE CONSUMERS' ICE

COMPANY.

A purchaser of stock in a manufacturing corporation, may maintain an equitable

action agninst the company, to compel it to transfer the stock to him on the

books of the company, if an ordinary action for damages would not afford him

adequate relief.

A corporation organized under the general manufacturing act may, by agreement
with a stockholder, acquire a valid lien on the stock held by him to secure his

obligations to the company, so that the stock cannot be transferred by him

until such obligations are paid.

An agreement for the purchase of ice, to be delivered in the future, at a price

which shall afford the party delivering it a net profit not to exceed one dollar

per ton, is void for uncertainty.
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APPEAL by plaintiff from a judgment of this court at

special terra dismissing the complaint.
The action was brought to compel the defendant to transfer

on its books certain shares of its stock to the plaintiff. The
facts are stated in the opinion. After a trial at special term,

the complaint was dismissed. The plaintiff appealed to the

general term.

ROBINSON, J. Antecedently to the incorporation of. the

defendants under the general manufacturing act, and in Feb-

ruary, 1870, some fifty different individuals and firms, in-

cluding one Alexander Hudnut, agreed together to subscribe

to the stock of such a company, to be incorporated under that

act, and each agreed to take a certain number of shares of

stock in the company, said Hudnut agreeing to take two

shares out of 1,013 subscribed for. They also agreed between

themselves, that they would each purchase from the company
all ice they might severally require in their business, which

the company might be able from time to supply, at a net profit

not to exceed one dollar per ton, and that the stock so

subscribed for should not be transferable, unless the holder

should have fully complied with all of such obligations. The

company was subsequently incorporated with a capital of

$250,000, divided into 2,500 shares of $100 each, and a certifi-

cate of two of such shares issued by the company to Hudnut,
dated May 4th, 1871, which contained the provision,

" Said

stock shall not be transferred, iinless the holder thereof shall

have 'fully complied with all the conditions and obligations

he entered into when he subscribed for the same, and he shall

be at the time of said transfer free from all debt or debts

due said company."
The two shares of stock were sold by said Hudnut to

plaintiff prior to July 3d, 1871, who on that day caused the

certificate, with a power of attorney indorsed, authorizing him

to make a transfer thereof on the books of the company, to be

presented to the company, and demanded such transfer thereof

to be made to him, which they refused, and he brings this

action to enforce such transfer.
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No question is raised, as to the power or duty of the court

to compel such transfer, from want of any averment in the

complaint of any special reason why the plaintiff should not

be left to his action for damages, and the pleadings fully disclose

from the circumstances of the case that it is one for equitable

cognizance (White v. Schuylcr, 1 Abb. Pr. N. S. 300; 8. c. 31

How. Pr. 38). The complications in the title presented by the

answer show that the value of the free stock would be

thereby greatly diminished, and made difficult of any certain

or precise estimate.

The defense relied on in the action and presented by the

evidence is that the company had become able to supply its

stockholders with the ice they might require in their business,

upon the terms stated in the agreement, but that although
Hudnnt used ice in his business, he did not purchase any of

the defendants. For his failure to do so, the learned judge on

the trial held the stock untransferable and dismissed the

complaint.
In this I think he erred. Whatever may be the objection

to any company incorporated under the general manufacturing
act imposing, even with consent of the stockholders, restrictions

upon the transferability of its shares of stock or of forfeiture to-

the company, it cannot be doubted that it may, by agreement
with the stockholder, acquire a valid lien upon a pledge of the

stock of the company owned by him for the purpose of secur-

ing his debts or obligations to it.

This lien or pledge was all that was attempted to be effected

by the provision in the stock certificate issued to Hudnut.

While the stipulations contained in the preliminary agreement
were, prior to the formation of the corporation, only enforceable

as between the parties to it, the company, by its issue of stock

certificates adopting the stipulations intended for its benefit,

and making them obligatory upon the stockholder to whom it

was issued, necessarily assumed by implication a corresponding

obligation to do and perform that which was stated as a con-

sideration for the acts expressly undertaken by the other

party, to wit, to sell and deliver the ice required in his business

upon the terms stated (Pordage v. Cote, 1 Sand. 319
;
Justice
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v. Lang, 52 N. Y. 329). If regarded, as it must be, as a

contract for the sale and purchase of such ice as Hudnut re-

quired in his business, the pleadings neither alleged, nor did

the proofs establish, any such breach of the contract as conferred

on the company any right to the recovery of damages. No
tender or offer was ever made to him of any ice. The notice

given him in February, that they would be ready,
ki about the

first of April," to deliver ice, was a mere general notice, having
no reference to any particular demand or tender under the

requisitions of the contract, nor is there a suggestion that any
loss was sustained from any deficiency in the market price

obtainable through ordinary sales, and that which he had

agreed to pay. There was therefore no debt shown to be due

from him to the company, when he sold the stock to the

plaintiff. JSTor was there any subsisting or continuing obliga-

tion from his agreement to purchase from the company all ice

he required in his business. This terminated with his transfer

of the stock. The contract between the company and Hudnut

only subsisted while the company subsisted and were able to

supply him with ice, and also while he continued a stockholder.

Its benefits and disadvantages were personal to each while their

relations as corporation and stockholder continued. When
those ceased, the lien of the company upon the stock (there be-

ing no debt or duty owing by Hudnut to the company), and their

authority over and right to interfere with the transfer to plaintiff

ceased. By the provisions of the contract under consideration,

the company was to supply the stockholder with ice upon the

terms suggested, and being between parties standing in that

relation, the profit intended was not the advance upon the cost

of the particular article delivered, but had relation to and was

to be predicated upon the cost to the company of producing,

maintaining and delivering its whole supply, and assuming, for

the sake of argument, that it was the intention of the parties to

insure a continuance of the obligation of the stockholder to

make his purchase of ice from the company so long as he carried

on business requiring the use of that article, there was yet want-

ing too many elements of certainty to admit of its enforcement.

The price at which the ice was to be supplied and paid for was
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wholly indefinite and incapable of exact calculation. It was
declared that it was to be delivered at a price that was to afford

the company a net profit not to exceed one dollarper ton. Such

designated profit was not " one dollar," nor " not less than one

dollar per ton," but was to be anywhere from nothing to one

dollar in the extreme. How any intermediate amount of profit

could be fixed otherwise than by future agreement, it is impos-
sible to conjecture, and if it was to be by future agreement, the

contract was not legally binding on either party, as neither

could be compelled to agree with the other.

Another element in such price was also indeterminate, and

that was the cost to the company, upon which any such net

profit could be predicated.

Considering the ever recurring risks, losses and expenses of

the company in conducting such an extensive business as the

producing and supply of ice to its numerous customers, the pre-
cise cost to the company of each quantity of ice supplied day by

day to Hudnut, and for which payment was required by the

contract to be made on delivery, must have been necessarily a-

matter incapable of exact ascertainment. A cy pres principle
of a merely approximate estimate could at most be adopted, and

this finds no recognition in any rule of certainty, upon which

legal contracts are founded and can alone exist.

Being of the opinion that the stipulation annexed to the cer-

tificate for the purchase of ice, at a profit not exceeding one
dollar per ton, was void for uncertainty, and that the defend-

ants have no lien or right of interference with the transfer of

the stock in question, I am of the opinion the judgment should

be reversed, and judgment absolute for plaintiff, requiring a

transfer of the stock on the books of the company, as prayed for,

with costs.

J. F. DALY, and LAREEMORE, JJ., concurred.

Ordered accordingly.
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Rosenfield v. Palmer.

LEOPOLD ROSENFIELD et al. against JUSTUS PALMEB.

A judgment of the Supreme Court, from which an appeal had been taken, and an

undertaking to stay execution duly given, was affirmed by that court at general

term and an order of affirmance entered, and before the judgment roll on affirm-

ance was made up or a judgment for costs of affirmance entered, an execution

on the original judgment was issued. Held, that the execution, if irregular,

was not void, and until it was set aside was a protection for acts done under it.

APPEAL by the plaintiffs from a judgment of the general

term of the Marine Court, reversing a judgment of that court

in their favor. The action was for trespass. Defendant justi-

fied under an execution against the plaintiffs. The facts are

stated in the opinion.

Townsend, Levinger & Waldheimer, for appellants.

Justus Palmer, respondent in person.

J. F. DALY, J. On March 25, 1871, the defendant herein,

Justus Palmer, recovered a judgment against the plaintiffs

herein in the Supreme Court for the sum of $772 46. An

appeal was taken from said judgment to the general term of

the Supreme Court, and it is alleged that all proceedings on

said judgment were stayed by filing the proper undertaking.
The said judgment was affirmed by the general term, and an

order of affirmance made and entered. Before any judgment
roll was made up on said affirmance, and before any judgment
for costs of appeal was entered, the defendant herein, plaintiff

in said original judgment, issued execution thereon, and col-

lected the amount of the judgment of March 25th, 1871, with

interest and sheriff's fees. This action is brought against him

by the judgment debtors as for trespass, upon the ground that

the stay of proceedings on their appeal was in full force at the

time the execution was issued. They recovered judgment in

the Marine Court against him for $1,038 90 damages and costs.

On appeal to the general term of the Marine Court, that judg-
ment was reversed on the ground 1st. That the execution
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was properly issued, because an order of affirmance by the

general term of the Supreme Court had been made and entered

before the execution was issued, and it was not necessary in

order to terminate the stay that, in addition to entering such

order, a judgment roll should be made up and filed. 2d. Also,

because if it were necessary to make up a judgment roll and

file it, the issuing of execution before that was done, but after

the order of affirmance was made and entered, was an irregu-

larity only, rendering the execution not void, but voidable

merely, and as no motion had been made to set the execution

aside, it was full protection to the plaintiff therein.

Without passing upon the questions whether the proceed-

ings were stayed in the first place by the undertaking and the

justification of sureties thereunder, and whether the stay ended

with the making and entering of the order of the general term

affirming the judgment, I am of opinion that this judgment
of reversal by the general term of the Marine Court must be

affirmed on the last ground stated in the opinion of that court,

read on the argument before us.

There was a valid judgment of the Supreme Court in favor

of Palmer for $772 46 on March 25th, 1871, and an actual

affirmance of
,

such judgment in his favor by the general term

of that court on July 1st, 1871. If it were necessary to make

up a judgment roll embodying the case and order of affirmance,

in order to perfect a judgment of affirmance, it was a matter of

form only, non-compliance with which makes the execution

voidable only. It is necessary to perfect such a judgment in

order to take an appeal therefrom to the Court of Appeals

(McMahon v. Harrison, 5 How. Pr. 360) ;
but 1 can find no

decision that such a step is necessary in order to terminate the

stay of execution on the original judgment, which stay con-

tinues only to the time the judgment is affirmed. The entry
of an order of the general term affirming the judgment is all

the attorney for the respondent is bound to do, it being the

duty of the clerk to make up the judgment roll, and this can

be compelled by either party who desires to appeal (Code,
281

;
2 Sandf. R. 641

;
22 How. Pr. K. 437 ;

5 Bosw. 686)..
In Bowman v. Tollman (3 Robt. 634), it was said that an
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execution issued before such judgment of affirmance was per-

fected was irregular, but a motion to set aside an execution in

that action, issued after the oral announcement of affirmance

by the general term and entry on the clerk's minutes, but be-

fore the entry of a formal order of affirmance was denied, be-

cause although the issuing of execution was irregular, the party

aggrieved did not make his motion promptly, but suffered

several months to elapse before applying to the court to set the

execution aside. Such a decision could not have been made if

the court had been of opinion that the execution was absolutely

void. Voidable process is that which the party aggrieved may
or may not elect to avoid at his option (1 Cow. 736-739).

Delay in making the motion to set it aside may be regarded aa

evidence of his election.

It is probable that if a motion had been made in the Su-

preme Court to set aside the execution issued by this defend-

ant Palmer, it would have been granted, but the plaintiffs had

their option to make it or not, and they did not. The execu-

tion was valid until set aside and a full protection to all per-

sons issuing it or acting under it (1 Cow. 736
;
Hall v. Munger,

5 Lans. 109
;
Blanchard v. Goss, 2 N. H. 494

;
Landt v. Hills,

19 Barb. 283
;
2 Abb. Pr. [N. S.] 354

; Reynolds v. Corp, 3

Caines, 271). The defendant was therefore not liable as a tres-

passer for issuing an execution which was valid until set aside,

and which had never been set aside.

The judgment of the general term of the Marine Court

should be affirmed;

DALY, Ch. J., and LOEW, J., concurred.

Judgment affirmed.
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Abham v. Boyd.

GEORGE ABIIAM et al. against KOBEKT BOYD et al.

Where a proceeding to foreclose a mechanic's lien in the city of New York is coo*,-,

menced by any claimant, and a prior or subsequent lienor is made a party and

duly appears, he has thereafter a right to carry through the proceeding for his

own benefit, and if the claimant instituting the proceedings allows his l\en to

expire, or in any way becomes disentitled to continue the proceedings, any other

lienor who has appeared in the proceedings may continue them for- the en-

forcement of his own lien.

"Where a prior or subsequent lienor is made a party to the proceeding and served

with a notice to appear, the court acquires jurisdiction to enforee his lien, and,

if he does not file a statement of his claim within the time prescribed by th,

statute, the court may excuse his neglect aud allow him further time to do so.

APPEAL from an order of this court made at special term

ordering a reference in a proceeding to enforce a mechanics

lien, and also from an order denying a rearg-ument of the mo-

tion to refer.

The facts are stated in the opinion.

i

James W. Culver, for appellant.

Pinckney & Spirik, for respondent.

DALY, Chief J ustice. Abham & Scneletas,. having filed a

notice of lien against a building of which the defendant Boyd
is the owner, instituted proceedings to foreclose their lien, by
serving the formal notice upon the owner Boyd and upon the

defendant Stone, who had a lien upon the building, which was

prior to theirs.

On the day named in the notice of foreclosure, both Boyd
and Stone appeared, and the usual order was made by the judge
that Abham & Scueletas file their complaint as in an ordinary

action, and that the owner Boyd and the defendant Stone serve

their answers. Boyd served an answer denying that Ward, the

person with whom Abham & Scueletas had contracted, had any
claim against him or against the building,, and .Stone served au

VOL. V. 21
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answer setting up that he had a lien upon the building, which

was prior to the plaintiffs', for work and materials supplied to-

wards the erection of the building, under a contract made with

Ward, and asking for a sale of the interest of Boyd as owner,
and that out of the proceeds of the sale that he (Stone) should

be paid the amount of his lien.

The plaintiffs Abham & Scueletas appear to have been sat-

isfied with Boyd's answer to their complaint, for they took no

further steps in the matter, but suffered the year to expire with-

out obtaining any order for the continuance or redocketing of

their lien, by which omission, whether intentional or otherwise,

their lien was at an end.

Stone served his answer upon the attorney of Abham &
Scueletas. It was not an answer which created any issue be-

tween him and the plaintiffs, but was simply a statement of his

claim, under, the fifth section of the act of 1863, and which, by
the provisions of that section, should have been filed in court,

or with the clerk (L. 1863, c. 500, 4, 5). This he omitted to

do, and in consequence of this omission, the owner Boyd, hav-

ing heard nothing of his answer, supposed that the whole pro-

ceeding was at an end, after Abham & Scueletas had failed to

continue their lien within the year.

This answer, which was in effect the setting up of a claim

arising under another lien, and asking that the defendant Boyd's
interest in the building might be sold to satisfy it, should have

been filed, because, by the provisions of the act, any person in-

terested has five days after it is filed to make objections to it.

The act declares that each and every person or persons who have

filed liens shall be parties to and have notice of the proceeding,

and when such a party is brought in, he becomes, if he intends

to have his particular lien enforced, an actor, and must there-

upon file his claim, that the owner or any other person inter-

ested may take issue upon it, if he wishes to contest it. It will

not suffice to serve it in the form of an answer upon the party

who instituted the proceedings. He may have no interest in it,

and whether he has or not, it is not a notice to the owner, or

other parties who may have an interest, and may wish to con-

test the claim. /This, as I have said, Stone omitted to do, but
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he continued his lien regularly from year to year, in the mode

required by the law, and about four years after the service of

his answer, when Abham & Scueletas' lien had expired, and all

proceedings on their part had been abandoned, he gave notice

to the owner Boyd of a motion to refer the issues in the action

to a referee. This motion was irregular, for no opportunity had

been given to the owner to take issue upon the claim, or any
other party, except Abham & Scueletas, and they put in no

objections to it. The defendant Boyd took the objection that

Stone had never filed his claim; but the judge granted the mo-

tion to refer, providing, however, in the order that Stone should

first serve his statement or claim upon Boyd's attorney, and

that Boyd should have twenty days thereafter to serve an an-

swer to it.

In this order Boyd at first acquiesced, for he served an an-

swer to Stone's statement or claim, setting up, substantially, the

same defense to it as he had set up to the claim of Abham &
Scueletas. He afterwards, however, applied for a reargument
of the motion^ which the judge denied, and this appeal is brought
as well from that decision as from the order granting the

reference.

No appeal will lie from the refusal of the judge to order a

reargument. It was simply a matter resting in his discretion,

and whatever right of appeal the defendant Boyd has, is limited

to a review of the order granting the reference.

The objections taken to }t are that Stone had never become

a party to the proceeding, not having filed his claim within the

time fixed by statute, and that when the order for a reference

was made, the whole proceeding was at an end, by the failure

of Abham & Scueletas to continue their lien.

The failure of Abham & Scueletas to continue their lien,

could not affect other parties who had filed liens, and had been

made parties to the proceedings. On the contrary, the statute

plainly contemplates that their rights are to be administered in

the proceeding which has been commenced, and to which they
have been made parties. When they are notified of the pro-

ceeding to foreclose, it is not necessary for them to institute a

distinct proceeding for the foreclosure of their own lien
;
and



324 COUET OF COMMON PLEAS.

Abham v. Boyd.

if they did, it would either be dismissed or consolidated with

the proceeding already pending (Gratz v. Rosenbergh, 6 Abb.

Pr. [1ST. S.] 428). In that proceeding they are, when they file

their claim, in respect to the protection and prosecution of it,

in the position of complainants, and have all the rights which

they would have if the proceeding had been instituted for the

foreclosure of their particular lien. This being the case, they
cannot be affected by the omission of the party who instituted

the proceeding to have his lien continued. They are entitled

to go on in the prosecution and enforcement of their own

claim, and if the owner or any other person has filed objections

to it, to have the issue thereby created tried in some one of the

modes provided by the statute. Of course they must see to

it that their lien is continued
;
for if they neglect to obtain an

order for the continuation and redocketing of it, from year to

year, their lien will be gone (Stone v. Smith, 3 Daly, 213
;

'poerschJfe v. Kedenlurg, 6 Abb. Pr. [1ST. S.] 172). If they

have, however, continued their lien, and the validity of their

claim is admitted, or established by a trial, they are entitled to

have it enforced out of any fund that may be due by the owner

to the contractor, if the fund will suffice, after the payment of

prior incumbrauces, if there be any, and it is wholly immaterial

to them whether other parties suffer their liens to expire by
the failure to renew them or not, for they are independent
actors in respect to their own claim, and have nothing to do

with the claim of the party who instituted .the proceeding, or

any other parties who may have filed claims, except so far as

they may affect their own, by being prior in point of time
;
or

unless they see fit to contest them by a formal statement of

objections to them. The ground, therefore, taken upon this

appeal, that the whole proceedings came to an end and ceased

to have any vitality after Abham & Scueletas failed to continue

their lien, so that none of the parties can thereafter avail them-

selves of proceedings instituted by Abham & Scueletas, or oc-

cupy any better position than they do, is untenable. It would

be a most unreasonable construction of the statute to hold that

after others have been made parties to the proceeding, and filed

their claims, and have possibly been put to great expense and



NEW YORK MAY, 1874. 325

Abham v. Boyd.

the loss of time in litigating them, that everything is to go for

naught, if the owner sees tit to discharge the lien of the party
who initiated the proceedings by paying it

;
or that party aban-

dons his lien because he thinks he cannot sustain it, and for

that reason, or through neglect, does not get an order to con-

tinue it.

The statute declares that the persons who are made parties

shall file their claim within ten days after service upon them

of notice of the proceeding. The court acquires jurisdiction

by the service of the notice to foreclose by the party who insti-

tutes the proceeding, and has then all the powers given to the

court named in the notice for the adjustment of the rights of

all parties. The proceeding is then in the nature of a civil

action brought for the foreclosure of a lieu, in which all the

equitable powers exist and all the equitable remedies may be

applied, which are incident to such actions. This is obvious

from various passages in the statutes, and indeed, without so

construing the proceeding, it would be impossible to adminis-

ter the remedy (Hubbel v. Schreyer, 4 Daly, 362; Doughty v.

Devlin* 1 E. D. Smith, 629). We have never regarded the

provision in the statute, that persons made parties shall file

their claims within ten days from the time of the service of

notice upon them, as precluding the court from allowing them
further time, if necessary. Indeed, we long ago established the

rule that when the parties appeared pursuant to the notice to

foreclose, that the party who instituted the proceeding, should

have ten days to serve his complaint, and the other parties ten

days thereafter to put in their answers. This was found to be

indispensable for the ordinary conduct of the action and the

creation of the issues which the court might have to try. In

fact, in this court, where a very large number of these cases are

constantly pending, it is a very rare circumstance for th^ par-
ties to come prepared upon the return day of the notice to file

and serve a statement of their claims, and the practice is almost

universal to enter an order upon that day that the party who
instituted the proceeding file and serve his complaint in ten or

twenty days, and that all the other parties have twenty days
after the service of it to file and serve their answers if they



326 COURT OF COMMON PLEAS.

Abhara v. Boyd.

mean to contest it
;
or if they do not, a specific statement of

their claim, which is regarded, in effect, as a complaint, upon
which the owner, or any party interested, may take issue by

putting in an answer to it within the same length of time

(Guernsey on Mechanics' Liens, p. 76, 409). This is upon
the assumption that having acquired jurisdiction by the service

of the notice citing the parties to appear in this court, which

in that respect has all the effect of the service of a summons

(Maltby v. Greene, 1 Keyes, 548, 552
;
Schaettler v. Gardiner,

47 K Y. 404
; Reynolds v. Hamil, I Code R. [N. S.] 230), we

have all the power that we would have in any action to do

what, in the judgment of the court, is necessary or proper in

the furtherance of justice. We have, therefore, never doubted

our power to relieve a party from his default who had neglected
to appear on the day named in the notice

;
our impression

being that, after the service of that notice upon him, his

remedy for the enforcement of his lien was in that proceeding,
and that he would be concluded, as respects its enforcement,

by the judgment rendered in it (Carroll v. Caughlin, 7 Abb.

Pr. [X. S.'J 71). If Stone, therefore, had failed to appear at

all, he might have applied to the court to be relieved from his

default, and would have been relieved, if it was in furtherance

of justice. This was, in effect, what Judge ROBINSON, at special

term, did. To enable him to dispose of the whole matter at

once, he provided for a reference, first allowing Stone to file

the statement of his claim and serve a copy of it upon Boyd's

attorney, and giving Boyd twenty days thereafter to serve his

answer to it. This was giving Stone relief, it is true, after a

long lapse of time. It wrould seem, however, from the affidavit

of his attorney, that he had several times notified the plaintiff's

attorney to move in the matter, and the judge appears to have

been satisfied with that or whatever other excuse he may have

offered. At all events, it was the exercise of a discretion

which will not be inquired into and cannot be reviewed upon

appeal. The order should be affirmed.

J. F. DALY and LOEW, JJ., concurred.

Order affirmed.
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CHARLES E. QUINCEY against JOSEPH F. YOUNG, WILLIAM S.

WOODWARD, AND STEPHEN V. WHITE.*

A judgment in an action tried before a referee will not be reversed on account of

the erroneous admission of evidence, if the referee was not influenced by such

evidence, and in order to determine this question, the court on appeal will ex-

amine the opinion of the referee giving his reasons for his decision.

In an action to charge several persons as joint partners in a stock speculation, in

which plaintiffs were employed as brokers, and in which the defense was that

each of the defendants was, by special agreement, liable for his own share

only : Held, that it was competent for the plaintiffs to show that one of the de-

fendants had a separate individual stock account with them.

"Where, from the whole evidence, the appellate court can see that a referee was

justified in finding as he did on a disputed question of fact, the judgment en-

tt-red on his report will not be reversed, although it appears by his opinion
that his deductions from particular circumstances may have been erroneous.

Notwithstanding the power given to the court by 268 of the Code of Procedure,

to review questions of fact on appeal from a judgment rendered after a trial

before a referee, the appellate court will not consider the weight of the evidence

as if it were a new question, and where there is a direct conflict of positive

testimony on a material poiut, will refuse to disturb the finding of the referee

as to the facts.

APPEAL by defendants from a judgment of this court en-

tered on the report of a referee.

The action was brought to recover for moneys advanced,
brokers' commissions, &c., due the plaintiff under the follow-

ing facts as found by the referee :

In April, 1870, Young and Woodward employed the firm of

Heath & Co., composed of William fleath and the plaintiff, to

buy and sell for their account the stock of the Philadelphia and

Reading Railroad Company, the commission to be one-thirty-sec-
ond of one per cent, on the par value. Heath & Co. bought and

* On appeal to the Court of Appeals, the judgment of the general term here

was modified by disallowing the recovery for the $5,380, claimed to have been

paid to White, but in all other respects the judgment was affirmed (decision
rendered December 14th, 1875).
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sold said stock during April and up to May 17th, on account of

Young and Woodward. On May 17th these two agreed with

defendant White that he should take part in the speculation,

and the brokers were authorized to transfer 40,141 shares then

on hand to the new account at the rate of $52 per share,

charging up their commissions on the transfers. The brokers

rendered accounts from time to time, which were approved by
defendants. On July 6, 1870, 30,300 shares, owned by de-

fendant Young individually, were transferred to the joint ac-

count at $53 62 per share, and Heath & Co., by agreement,

charged the joint account with their commissions upon the

transfer.

On July 14, 1870, the defendants instructed Heath & Co.

to make up the joint account and divide the stock into three

equal parts, in order that each might take and pay for his

share. While this was being done, Young announced his in-

ability to pay for his share. Woodward and White took up
and paid for their shares of the stock, and requested Heath &
Co. to

"
carry

" the share of Young, promising that, should

the stock fall below ninety-five per cent., they would take it

off their hands. This was agreed to. It was afterward dis-

covered that 11,200 shares of Young's stock, which went to

make up the 30,300 shares above referred to, was in the hands

of other brokers
;
his account was therefore, with his consent,

charged with that number at $53 62 per share. Up to July

23, 1870, Heath & Co. sold parts of the stock they were carry-

ing, under direction of Woodward and White, and credited the

proceeds to the joint account. Upon that date, the stock hav-

ing fallen -below 95 per cent., they required the defendants

Woodward and White to take it off their hands as agreed, and

pay the balance due on account, who offered to take the

stock then on hand at $47 50 per share, if that would end their

liability, but refused to do otherwise. Heath & Co., upon
notice to them, then sold out the stock at the Stock Exchange,
and the larger part of it was bought in by defendants. On

July 27th, 1870, Heath & Company rendered an account, by
which it appeared that defendants were indebted to them on

the joint account in the sum of $104,138 39. Defendants ap-
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proved the account, but asserted that they were not jointly

liable thereon. Heath & Co. subsequently paid out $294 for

brokers' commissions on account of the joint account of the

defendants. Heath & Co. also claimed to have paid the de-

fendant White $5,380 for money loaned by him to the joint

account.

Heath & Co. assigned their claim to the plaintiff, who

brought this action.

The defense was that, by a special agreement made with

Heath & Co., the defendants were only liable individually each

for his own proportion ;
that Heath & Co. had agreed to look

to each for his own share
;
and in support of this they en-

deavored to show, 1. That such was the original agreement, and

2. That on July 15th, 1870, there had been an accord and satis-

faction as to all past transactions, and an agreement for sepa-

rate liability for the future.

On the trial the plaintiff Quincey was introduced as a wit-

ness on his own behalf, and upon his examination in chief was

asked,
" What would be the effect of the transfer of the 30,300

shares to the joint account?" A general objection to this

question, interposed on behalf of all the defendants, was over-

ruled by the referee, and the defendants severally excepted.
The witness answered,

" It would have been to the benefit of

the pool account." Upon his second redirect examination, this

question was put to him :
" You have stated, in answer to de-

fendants' counsel, that Mr. Young had a private account with

your house, and that that private account was opened about

the time the Woodward and Young joint account was closed,

and that the margin put up for that account was Young's pro-

portion of the profit on that joint account transaction
;
now I

ask you, whether at the same time, any private account with

your house was opened for Woodward ?
" To this question the

defendants objected on the grounds that it was irrelevant, and

that it was not in rebuttal of anything which had been called

out by them. These objections were overruled, and the de-

fendants severally duly excepted. The witness answered,

"Yes, sir." He was then asked, "And did Woodward put

up any margin on that private account, and if so, what was
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it?" and answered "None." "Were these two private ac-

counts of Woodward and Young running while this joint

account of Young, Woodward and White was running ?
"

Answer. "
Yes, sir." To both of these questions the same

objections were taken as to the first
;
there was the same ruling,

and the defendants duly severally excepted.

After the defendants had rested, Quincey was recalled, and

testified as follows :

"
Q. Did yon, on the 15th, know of, or at

any time assent to, an arrangement that Heath & Co. should

stand in the shoes of Young, bearing his losses, and taking his

profits?" "A. No, sir."
"
Q. Did you hear that any such

claim was made, until some days after July 15th ?
" " A. No,

sir."
u
Q. On what day, according to your best recollection.,

did you first hear that any such claim was made, that such an

arrangement had been entered into ?
" " A. I think it was the

day before the stock was sold out under the rule, at the board."

To each of these questions the defendants objected as imma-
terial and irrelevant. The objection was overruled and defend-

ants excepted.
The evidence relied on to establish the defense, and that to

refute it is fully discussed in the opinion.
The referee reported in favor of the plaintiff" for $121,157 51,

the full amount claimed, and from the judgment entered on his

report the defendants separately appealed.

John H. Bird, for appellant Young.

Luther R. Marsh, for appellant Woodward.

B. F. Blair, for appellant White.

Augustus F. Smith, for respondent.

J. F. DALY, J. There was no error committed by the referee

in admitting or rejecting evidence which would warrant a rever-

sal of this judgment. We are referred by appellants to the ex-

ceptions taken by them to the referee's rulings, at folios 571,

649-51, and 1264-67 of the case.
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As to the first : The evidence was not material, and did not

influence or affect in any respect the judgment or decision of the

referee, so far as appears from his opinion, and that opinion

may be referred to to ascertain whether it did or did not, since

the defendants rely on it to show on what ground he really

did decide the case. The question,
" What would be the effect

of the transfer of the 30,000 shares to the joint acqount ?
"

which was objected to, did not necessarily call for an opinion
of the witness, although he gave an opinion in his answer to

it. It might and could require simply a statement as to the

state of the account of the defendants after such transfer, and

involve merely a calculation which anybody could make. The

answer, which contained the opinion objected to on this appeal,

was suffered by defendants to stand without any motion to

strike it out.

As to the second exception, it may also be said that the evi-

dence objected to did not influence the decision of the referee,

if his opinion be taken into account. But apart from that, I

am of opinion that it was proper. So far as it was not in re-

buttal, but rather a part of plaintiff's case, it was in the discre-

tion of the referee to allow it in that stage of the trial. So far

as the relevancy of the testimony goes, I think it was properly

allowed, since it was competent to show (in support of plaint-

iffs claim, that the account in suit was a joint one of Young,
Woodward and White, and not several as to each) that Wood-
ward had at the same time, a separate individual account with

plaintiff's house. The same fact had been proved as to defend-

ant Young.
As to tlie third exception, the questions were proper. They

were intended to draw out the fact that the plaintiff at the

time of making the agreement of July loth, alleged by defend-

ants, knew nothing of such an arrangement. The defendant

White swore that the plaintff was present at the interview at

which the alleged agreement was made, and was consulted by
Heath, his partner. This evidence was proper to show that

Quincey heard nothing from the defendant or his partner, ou

that subject.

There is nothing in the claim made on this appeal by de-
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fendants. that the referee, 1st. Erred in assuming that evidence

was before him which had not in fact been given, and allowed

the supposed evidence to influence his decision
;
and that, 2d. The

referee overlooked and excluded from his consideration impor-
tant evidence introduced on the part of the defendants, to warrant

a reversal of this judgment. The errors complained of may be

considered in the order they are treated in the second and third

points of the appellants, and the several subdivisions of those

points.

Second point, sub. 1. There was evidence that the plaint-

iffs were brokers and not speculators, sufficient to warrant the

referee's remark to that effect.

Sub. 2. There was evidence that when Heath & Co. asked

for margin, their request was acceeded to
;
for Woodward says

that he told Quincey when he asked for margin, that "he must

look to Young for his share and to me for mine," and this was

an assent to the demand, although it is true the margin was

never given.

Sub. 3. There was evidence that Quincey denied the exist-

ence of any agreement for limited liability, so far as he knew

anything about the agreements with defendants, as appears by
his direct examination, where he testifies to what Heath told

him in presence of defendant Young, and by his cross-examina-

tion, and it cannot be said that his attitude in this controversy

was other than a most positive denial of any such agreement
for limited liability.

Sub. 4. There was evidence that both Heath and Quincey
denied the making of the alleged agreement of July 15th, since

Heath certainly did deny it, and Quincey denied any knowl-

edge whatever of such agreement on his part, and the language
of the referee, that "both Heath and Quincey denied the mak-

ing of this agreement, and if their version of the transaction is

to be believed, nothing was said or done by them upon the set-

tlement in question which can have the effect of discharging
the liability of Woodward and White," must be taken as refer-

ring, so far as Quincey is concerned, to his denial of taking any

part in making, or of any knowledge of any such agreement.
Sub. 5. There is evidence that at the time spoken of by the
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referee in his opinion, that Heath was acting under legal ad-

vice, as the referee stated.

Under the appellant's third point : Sub. 1. There is nothing
in the remark of the referee in his opinion, speaking of the

making of the alleged agreement of July 15th, that,
"
Young

is silent on the subject," to warrant the conclusion that he over-

looked Young's testimony as to what Heath told him of the

occurrences on that morning. The referee refers merely to the

fact, which was not disputed, that although Young was present
in the room when the alleged agreement was made, he did not

hear anything that was said, and not to the testimony of Young
as to what was subsequently told him by Heath. The latter

evidence he evidently refers to and disposes of for what, in his

judgment, it was worth, by the lines of his opinion which fol-

low the remark above quoted :

" In fact, his (Young's) state of

mind on that eventful day was such as to render him incapable
of participating in what took place, or of recollecting with any
distinctness what had occurred." There would be no necessity
for questioning Young's recollection if the referee had not in

view the testimony of Young as to what was said on that day.
Sul). 2. The fact that the referee in his opinion states that

the defendant White "says nothing as to any allusion being
made on this occasion (interview of July 16th) by Heath to the

alleged original agreement for limited liability," does not pre-

sent the shadow of reason for reversing this judgment. It is

the fact that White did testify that Heath admitted such orig-

inal agreement at that meeting of July 16th
;
Woodward testi-

fied to the same effect, and the referee gave full consideration

to Woodward's testimony as to what was then admitted. But
the referee disbelieved both Woodward and White's testimony
as to what the original agreement was, and how can it be said

that further testimony of White to admissions of Heath would
or could affect a decision founded on the broad disbelief of

White's truthfulness ? The testimony of White as to Heath's

admissions is no stronger, is not as strong, in fact, as the testi-

mony of White concerning the acts and statements of the par-
ties when the original agreement was made. But there is con-

clusive evidence that the referee's decision was not affected by
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even overlooking this testimony of White or of Young as to

Heath's admissions. In the concluding portion of his opinion

he states that the admission, whatever it was, is not sufficient

to establish an undertaking which, in his opinion, had not been

previously made, thus giving full effect to all the evidence

given by defendants as to the alleged declarations and admis-

sions of Heath on the 15th and 16th of July. Admissions are

the weakest of all evidence, and testimony of admissions should

be closely scanned. The admission may have been made, and

yet be contrary to the fact. The referee's opinion clearly shows

that his belief as to the original agreement between the parties,

a belief settled after hearing their evidence on the point, was

not shaken by any evidence of subsequent admissions, and he

gives his reasons for it.

"We are next asked to reverse this judgment on the facts,

as clearly against the weight of evidence. Upon a careful pe-

rusal of the testimony in the cause, aided by the very well pre-

pared points of the appellant's counsel, I am unable to discover

any ground of fact whatever for reversing the decision of the

referee. Two simple questions of fact were tried in this case :

3 st. Was the original agreement between Heath & Co. and the

defendants for several arid limited, or for joint liability of the

latter; 2d. Was there a severance of liability of defendants

by agreement between them and Heath & Co., a new contract,

and accord and satisfaction on July 15th.

On these questions a large amount of evidence was pro-

duced, extending in the printed case to more than 1,200 folios.

There were only eleven witnesses examined, the transactions

in dispute depending largely on verbal agreements between

Heath, the plaintiff's partner, and defendants Young, Wood-

ward and White, few other persons being present. There was

a direct and irreconcilable conflict in the statements of Heath

and the defendants on all material points. The evidence on

which the referee found the facts supporting his judgment was

conflicting. That is conceded. It is claimed, however, by ap-

pellants, that the version of the transactions by defendants'

witnesses is corroborated by other circumstances, and a prepon-
derance of proof in favor of defendants is established. This
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must be examined. In most instances Heath is contradicted

by Young, by Woodward, by "White, or by a majority of them,

and sometimes by them and Marvin. But if the referee chose

to credit Heath's positive statement in preference to the posi-

tive statement of all the others together, this court would not

disturb his finding sooner than the finding of a jury. The

familiar observations as to the better opportunities of the tri-

bunal which found the facts to judge of the credibility of the

witnesses, and of the want of such opportunities in the appel-

late court need not be repeated here. We have no right to

conclude that because the story of one witness appears on paper
to be more succinct, straightforward and fluent than another, it

embodies the truth of the matters in dispute, as opposed to the

statement of another witness which is marked by inaccuracies,

or even inconsistencies. No tribunal will or can arrive at the

truth from such statements, except the one which hears and

sees the witnesses. Should we reverse a judgment because the

one party told a fairer and more consistent story than the other,

we could do no more than remit the trial again to a tribunal

(be it referee or jury) whichwould again have the right to dis-

credit that story if opposed by a positive statement to the con-

trary. So much, then, for the criticism of appellants on the

comparative straightforwardness of the testimony of Heath,

White, Woodward, Young and Marvin. I find that the plaint-

iff's witness, Heath, is as positive as the defendant Woodward
on the question of the occurrences of July 15th

; and, as to the

latter's testimony as to the original agreement, his statements

when not educed by leading questions, were that Heath "
as-

sented
"

to the arrangement,
" there was an understanding,"

and that he gave
'' the substance" of what was said, and justified

the referee's remark as to what Woodward could positively

swear to. The witness could not in any case '* remember the

words" that were used. As to corroboration of the statements

of defendants, much stress is laid by appellants on Marvin's

testimony as corroborative of defendant Woodward on the sub-

ject of admissions by Heath on July 16th. Mr. Marvin made
a memorandum of the conversation shortly after it occurred,

arid this writing was put in evidence as proof of a higher na-
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ture than the mere recollection of the witnesses. But the paper
bore evidence of being manufactured, for it put into the mouth
of defendant Woodward words that could not have been uttered

by Woodward, viz : that the original agreement was that the

parties to the account were to be liable each for one-third as

his share. Now, as there were but two parties to the original

account (Young and Woodward, White came in afterwards),
the shares could not have been thirds. This is admitted by

appellants to be a mistake of Marvin's. It not only justified

the referee in rejecting all his testimony, but it cast suspicion

on the whole case it was produced to support.

Again, as to corroboration of defendants, that there was no

interview on July 21st, as sworn to by Heath. An account of

that date was produced by plaintiff, and was the subject of

that interview. Appellants say that if Heath had sworn he

gave it personally to Woodward, it would tend to confirm his

testimony, but they say that Heath only swears that he sent

that paper by a messenger to Woodward. But there is posi-

tive testimony by Heath that he took that account to Wood-
ward at the office of Marvin Bros., and showed it to him on

July 21st.

As to the corroboration of either side by the acts of the

parties after July 15th, and subsequent to the alleged accord

and satisfaction, the proof is not stronger in corroboration of

one side than the other. The referee discusses very fully the

evidence on this point. He had before him the several accounts

rendered after that date by Heath & Co., as well those in

which it appeared that there might be an acquiescence in an

arrangement to sever the account as those to the contrary.

He had the writing signed by Young, of date July 15th, 1870,

and the letter of Young of the same date. He gives all these

acts due weight, and puts a construction upon them which he

lawfully might in making those deductions or inferences which

the tribunal that tries the fact may draw from undisputed evi-

dence. That another construction may be put upon them, or

that they may lead to other inferences or deductions as well,

can be no ground for reversing the judgment. (
There is not in

the whole case any controlling evidence which requires a judg-
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rnent for defendants. The searching and most elaborate argu-

ment of defendants addressed to this court on the facts, is as

proper here no doubt as it was before the referee, and I have

for my part so treated it, endeavoring to find whether on the

evidence the facts were other than as found by him. I cannot

say they were. That I might have arrived at a conclusion dif-

fering from his would be no ground for reversing this judg-
ment. That the court on this appeal might arrive at such a

conclusion, would not justify a reversal. The parties tried the

fact before a tribunal to which they were satisfied to submit

the questions in dispute, and unless we should find the evidence

on which that tribunal arrived at its judgment insufficient to

sustain its decision, the judgment should not be disturbed.

I am in favor of affirmance.

DALY, Chief Justice. After a careful examination of the

voluminous testimony in this case, I am of the opinion that the

conclusion of the referee cannot be disturbed. The question in

the case was a question of fact. It was whether the agreement
between Young and Woodward on the one part, to which

White subsequently became a party, and William Heath & Co.

on the other, was originally, that Woodward and Young were

each to be liable only for his portion of the losses which might
be incurred, neither of them being answerable for the losses of

the other; for if this were not the distinct understanding, they
were liable jointly. Whether there was such an agreement or

not depended upon the testimony of Woodward and Young,
and upon the testimony of White, so far as respects certain ad-

missions alleged to have been made by Heath after White be-

came a party to the contract. Heath testified that he never made
the admissions sworn to by White, and as between him and
Heath there was conflict upon this point. The agreement was-

made by Woodward and Young with William Heath & Co.,
and Heath and Quincey explicitly denied the making of any
such special agreement, and the whole of the testimony given
by them, whether oral or documentary, was to the effect that

the agreement was one of joint liability. As between the

parties, therefore, by whom the agreement was made, there was
VOL. V. 22
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a direct conflict ; Woodward and Young testifying, and Heath
and Quincey denying, that the agreement was of the special

character above stated. So far, moreover, as the testimony of

Woodward corroborated the statement of White, respecting
the admissions alleged to have been subsequently made by

Heath, Woodward's testimony upon the point was met by the

positive denial of Heath that he had ever made such admis-

sions. The whole case turned upon the question whether

Heath and Quincey, who composed the firm of William Heath

& Co., were to be believed, or the defendants Woodward,

Young and White. It was a question of the relative credibility

of these respective witnesses, in which we, as an appellate tri-

bunal, have not the advantage which the referee had, who saw

the witnesses and heard them testify.

It may be that the rule which justly limits the review of

the finding of a jury upon a question of fact, where the evi-

dence has been conflicting, is not to be applied to the same ex-

tent to the finding of facts by referees upon conflicting evi-

dence, inasmuch as the code has specifically provided for the

review of questions of fact, where the trial is by the court or

by referees
; probably for the reason that more weight is to

be given to the united conclusion of the twelve men who com-

pose a jury, where the evidence has been conflicting, than is to

be given, under like circumstances, to a finding by a single

judge, or by referees, a tribunal never composed of more

than three persons, and which may and generally does, as in

this case, consist of but one.

But whether this is so or not, the tribunal before whom
witnesses are examined, where, as in this case, they directly

contradict each other the one positively swearing to a cer-

tain state of facts, and the other as positively denying that

they occurred is more competent to decide which of the two

is to be believed, than an appellate tribunal can possibly be.

All that the appellate tribunal has before it is what the

witnesses said
;
but this is not all of which the mind takes cog-

nizance, in deciding upon the credibility of witnesses. The

look of a witness, the tones of his voice, and his whole manner

upon the stand, have often more effect upon those who have to
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pass upon the value of his testimony than what he says, the

way in which he gives his evidence frequently affording the

highest assurance of truthfulness, or of the want of it. It is,

therefore, a very delicate thing for a court of review, where

the evidence was conflicting, to assume that the finding was er-

roneous, and there must be a great deal more than there is in

this case, to justify the setting aside the conclusion of a referee

upon that ground.
As respects the nature of the original agreement, the de-

fendant Young was met by his deliberate statement in writing
that the shares were carried for the account of Woodward

Young and White, and that Woodward and White had, with

his consent, assumed the management of the joint interests of
the three. He undertook upon his examination to avoid the

effect of this written acknowledgment of the joint liability by

declaring that he signed it at Heath's request, who told him
that he, Heath, had been advised by his counsel that if, during
the operation, they should get rid of all the stock, and it

should afterwards advance, that Young might come and claim

his portion of it, which I do not see that Heath controverted.

The referee however held Young to his written statement
;

from which we must infer that he was not satisfied with the

explanation by which Young sought to avoid the effect of it,

and we cannot say that the referee erred in so doing.
As respects Woodward, it is impossible to read his testi-

mony, especially his cross-examination, and hold that the referee

ought to have given more weight to his evidence than he did.

This being the position of the two witnesses who made the

agreement with Heath & Co., the case was narrowed down to

the conflict between White and Heath, in respect to the ad-

mission alleged to have been afterwards made by Heath, and
to some other evidence, which will be referred to, upon that

point.

A deliberate admission of the terms of a verbal agreement
by a party to it, is very satisfactory evidence, where there is

no doubt of the fact of the admission. But where the making
of the admission is denied where the party averred to have
made it swears distinctly and positively that he never made it
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the testimony relied upon to establish the admission ought to

be of a very satisfactory kind, and in some degree supported

by other circumstances, as it is a species of evidence that

admits only of assertion and denial on the part of those who
were present when the admission was alleged to have been

made. It has been called a dangerous kind of evidence, from,

the facility with which it can be fabricated, and weak evidence

under any circumstances when it is controverted
;
because it

rests wholly upon a witness's recollection of what was said,

who may not reproduce the exact language used, and who may
have misinterpreted or misunderstood what the other meant.

The referee having reason, upon the grounds already stated,

. to doubt the credibility of "Woodward and Young, he had the

right to attach no weight to their testimony upon this point,

and having before him the positive statement of White, that

such an admission was made, and the equally positive denial

of Heath, that it was not made, the referee had to believe one

or the other. "White testified that in a conversation at Marvin's,
"Woodward said to Heath,

" I had a distinct understanding with

you, that you should look to Young for his share," and that

Heath said that was so when the account was opened, but it had

not been renewed after White came into the concern. Heath's

attention, upon his re-examination, was specifically called to this

testimony, and he swore expressly that this alleged conversa-

tion never occurred. It is not a statement of a want of recol-

lection, but. an unqualified denial, so that one of these two

parties must have sworn to what was untrue.

Marvin, in whose presence White testified this alleged ad-

mission was made, was examined, and when first interrogated,
had no recollection of any such conversation. A written mem-
orandum in the witness's handwriting, of what was said at this

interview, was then put into his hand, and he testified that

whatever was stated in the memorandum was said. After he

had read the paper, he was asked to look at the part relating to

Heath's admission, and after having done so, to state whether,
thus refreshed, he could then recollect that what was there

written was stated at the time, and his answer was "
No, I

don't remember
;

"
after which the further question was put,
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"
Well, it must have been said at the time, or you would not

have written it down there ?
" and he answered " Yes." If this

paper had been written by the witness on the 16th, the day
when the interview occurred, it would have been entitled to

great weight, but it was written nearly two weeks afterwards,

and some days after the selling out of the stock, and after Young
had become insolvent, and was written at the request of White.

It was a memorandum in three distinct parts, each part being
subscribed by the witness. The portion containing the alleged

admission was added after the first (which was a long state-

ment), had been subscribed by the witness. All that this

second part contained was this admission. Marvin first said,

that he remembered writing the first part, and said it was all

that he remembered at the time when he signed it. He was

asked if he remembered writing the second and third parts,

which were upon another page, and he answered that he did

not remember the circumstances
;
that all that he knew was

that he saw that they were in his handwriting, and that that

was all that he remembered, and finally he said that he did not

remember writing any portion of the memorandum
;
that the

whole thing of the writing of the papor produced had passed

entirely out of his memory. After which he was asked,
" You

have no memory of writing that paper ?
" and he replied,

"
I have

now, but I had not before I saw the paper." All that there was

therefore in the evidence was, that when the paper was pro-

duced, he remembered the general fact of writing it, which

was apparent, as it was in the witness's handwriting. It de-

rived no support from the witness's recollection. He could

not say whether the three parts were written at the same time

or not. The most material part, the account of the alleged ad-

mission of Heath, is in the form of an addendum to the main

memorandum, and neither the language, nor the nature of the

admission is the same as the admission testified to by White.

It is that Woodward said to Heath,
" You will remember that

in your office I said, Mr. Heath, in this account, each party is

only responsible for his share of the account, viz, one third,

and that you so understood it at the time
;
that Heath assented

to this, and said, yes, it was so." This is not the admission
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sworn to by "White, and by Woodward. In White's testimony
it is this :

" Woodward says to him (Heath), Well, but Heath,

we agreed with you. I had a distinct understanding with you,
that you should look to Young, and 1 had no means of knowing
what Young was doing, or how much he was worth, or anything
about it, and the distinct understanding was that you should look

to him," and that Heath replied that that was so when the account

was opened, but it had not been renewed after White came into

the concern
; upon which White said, that he had done no harm

by coming in
;
that by doing so, he had simply enabled Wood-

ward to take one third, instead of one half. Here the reference

by Woodward is to the original understanding in respect to the

liability of Woodward and Young to Heath & Co., and contains

no such statement as that in the written memorandum of

Marvin, that Woodward said, You will remember, Mr. Heath,
that I said in your office, each party is only responsible for his

share of the account, one third" the admission in the writing

referring to a one-third liability of Young, Woodward and

White respectively, and the admission sworn to by White, re-

ferring to the nature of the liability of Young and Woodward
when the agreement was made, before White, in the language
of the witness,

" came into the concern
;

" and yet both profess

to relate to the same conversation on the 16th of July, and to

the same admission. Woodward's testimony is even more ex-

plicit. He says, what was talked over on that occasion was the

agreement originally made as to the non-responsibility for the

other shares, which he says that Heath, on the occasion, did not

dispute, but acknowledged. There is not only this material

discrepancy in the written and the oral account of the same

alleged admission
;

but there is the circumstance that this

written memorandum, by its date, was made by Marvin at the

request of White, after the speculation had proved disastrous,

and after Young had become insolvent, and when it was of

most material importance to White whether he was jointly

liable to Heath & Co. for the whole loss, or only for one third

of it. It professed, moreover, to be a written record by the wit-

ness of a conversation he had heard twelve days before he

wrote it down, and of which he had no recollection whatever
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when he was examined, being oblivious of nearly everything,

except that the paper was in his handwriting. The referee con-

sidered this written statement of Marvin very carefully. As a

paper prepared post litem motam, he treated it as a statement

to be subjected to severe scrutiny, without necessarily involving

any imputation of intentional falsehood on the part of Mar-

vin. He took into consideration. Marvin's intimacy with Wood-
ward and White

;
that he would necessarily become acquainted

with their view of the case
;
that the turning point in the con-

troversy was whether they were liable in solido, and may have

been unconsciously influenced by these circumstances.

The appellants insist that there was no evidence of any such

intimacy, and no foundation for inferring that Marvin, when he

wrote the statement, was acquainted with White and Wood-
ward's view of the case, which is simply preposterous. The

very putting down the matter in writing at White's request,

after the speculation had proved disastrous and the dispute

arose, was of itself enough to warrant such an inference. The

very fact of getting such a paper signed was enough. The ref-

eree attached weight to the fact that no explanation had been

given of what he called " the patent inconsistency
" between

the written and the oral account of the admission, and that the

paper was not written until twelve days after the conversation

it professed to record. In view of these considerations, he

thought that this written statement was not of any value in

sustaining the position of the defendants, and he came to the

conclusion that the statement of Heath, explained by the cir-

cumstances, justified the inference that he never made the ad-

mission alleged ; whilst, at the same time, his language may
have been of go indefinite a character as to have led White, in

the ardor of establishing a fact of such vital importance to him-

self, to suppose that the admission was as broad and unqualified
as he then thought it to be. This was a charitable attempt to

reconcile both statements, which, perhaps, the case scarcely

admits of, as there was a detailed statement of a certain con-

versation sworn to by White, and an explicit denial on the part
of Heath that any such conversation ever occurred. The con-

clusion arrived at shows that the referee must have believed the
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one and not the other. What can an appellate court do in such

a case ? They cannot say that the referee was wrong. My own

impression is, from reading the evidence, that either White or

Heath testified upon this point to what was untrue. If they

did, who is to decide between them ? It must necessarily be

the referee, who had the opportunity of seeing and hearing
each of them give their testimony.

The referee was certainly justified in attaching no weight
to the corroborating testimony on this point of Woodward. The
answers of this witness to a number of questions, upon his cross-

examination, relating to his own acts in these transactions, ex-

hibited a want of memory which was in remarkable contrast to

his precise and accurate recollection of matters asked upon the

direct, which went to establish his own and the other defend-

ant's defense. He seemed to remember all that bore in his

own favor with sufficient particularity ;
but his memory was

vague and unsatisfactory in respect to nearly everything else.

His answers from fols. 1040 to 1045 may be cited as an illus-

tration of this peculiarity in his evidence
;
whilst his refusal

to answer the number of questions put to him in respect to

acts, which, if true, seriously damaged his moral character,

placed him in a position that entitled him to very little con-

sideration where his evidence was in conflict with that of

others. There is nothing, in my experience, that a witness is

more prompt to reply to, answer, and explain, where he is en-

tirely able to do so, than questions relating to acts affecting his

moral character; and where a witness meets every such in-

quiry with the response, "I decline to answer," he cannot

expect tribunals to give any moral weight to what he says,

where he is contradicted by other witnesses to whom no such

tests as to their integrity and truthfulness have been ap-

plied. Assuming, as we must for the reasons given, that the

referee had the right to discredit both the evidence of Wood-
ward and the written statement of Marvin upon this point,

the question is reduced to the direct conflict between White

and Heath, in which the referee must be regarded as dis-

crediting the statement of the one, and believing that of the

other. He found the fact that no such admission was made;
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and upon what ground can we say that that finding was

erroneous ?

One of the grounds upon which we are asked to set aside

the report is, that the referee, 1, assumed the existence of evi-

dence that had not been given ; and, 2, overlooked and ex-

cluded from his consideration important evidence of the

defendants. Judge DALY has fully considered this objection,
and shown by reference to the testimony, that the appellants
are mistaken in respect to many particulars upon which they

relied, and as respects matters upon which they were correct,

that they were not of the slightest importance. I have read

the evidence from beginning to end, and have gone over the

referee's long opinion, in connection with the minute and

and elaborate commentary upon it, made by the appellants,
and considering the voluminous nature of the testimony, I

think, upon the whole, that it was fairly and comprehensively
considered. It ie complained that the referee has not taken

into account any of the acts of Heath & Co. from the 15th to

the 19th of July, in dividing the stock into thirds, and deliver-

ing to each his several third, and that he refused to find this

fact. Assuming that he should have so found, such a delivery
to each of his proportional part, as between themselves, may
have been entirely consistent with their collective liability to

Ileath & Co., as their brokers. It did not necessarily tend to

prove that Heath's statement of the original agreement was

untrue. It does not follow, that because the referee does not

refer to it in his opinion, that he overlooked it. He probably
attached no weight to it

;
and are we to say that he should

have done so, and from that circumstance have believed White,

Woodward, and Young, and disbelieved Heath and Qaincey?

Again, it is certainly true that some of the statements made

by Heath do not seem to agree with others
;
and the referee

himself seems to have regarded some things established which

Heath denied. But it is not in this way that a finding upon a

general question of fact is to be tested upon conflicting evi-

dence. It is the conclusion which the mind forms in respect
to the facts in controversy that is to govern, and it must be

plain and obvious, upon the whole evidence, that the finding
was wrong, to justify setting it aside. It may be, upon a re-
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view of the whole evidence, that the reasons given, or the

deductions drawn from particular facts, may be wrong, and

yet that the general conclusion was right. Indeed, in judicial

experience, such instances do occur, and it is a more familiar

experience that courts of review often put their affirmance of

a judgment upon a different ground than that which was relied

upon by the court that gave the judgment. It is upon the

referee's opinion chiefly that the appellants urge us to reverse

his decision, whereas we can look only at the whole evidence,

and the general conclusion that he came to upon it. And where

the case turns, as this does, upon a direct conflict between the

parties in interest Woodward, White, and Young swearing
that there was a special agreement ;

and Heath and Quincey
that there was not

;
that the agreement was that which the

law creates from the nature of the transaction, where three

parties combine to speculate in stocks, and another party acts

as their broker in the speculation we must hold that the

question of relative credibility is not for us, and that the

referee has necessarily settled, by the conclusion he arrived at

upon the whole evidence, that he believed, in respect to the

matter which was in conflict, the statement of Heath and

Quincey, and did not believe that of Woodward, Young, and

White. The strength of this case lies in the circumstance

that the law would imply, from the nature of the transaction,

a joint liability, unless a special agreement was made to the

contrary. The burden was consequently upon the defendants

to establish that the liability was limited, and not general.

This they undertook to do, but failed to convince the referee

that there was a contract of this exceptional description ;
and

there is no view that we could present of this evidence from

which we could reason, legally and logically, that he was un-

doubtedly wrong iii coming to that conclusion. I, therefore,

agree that the judgment must be affirmed.

LOEW, J. I have carefully perused the evidence in this

case, and agree with my brethren that, for the reasons stated

in the opinions delivered by them, the judgment should be

affirmed.

Judgment affirmed.
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WILLIAM C. LENNOX et al. against THE MAYOR &c. OF N. Y.

The act of 1872 (L. 1872, c. 680, 7), providing that certain assessments in the

city of New York should not be vacated for any irregularity in publishing

notices, (fee., did not have the effect of confirming sales theretofore made, for non-

payment of assessments which were invalid on account of such irregularities.

In the exercise of its powers in regard to taxation, it was competent for the Legis-

lature to confirm such irregular assessments, and make them valid liens from

the time of the passage of the act of 1872.

Where the statute (L. 1871, c. 381, 4) makes the leases given in the sale of such

lands presumptive evidence of the regularity of the sale and all proceedings

prior thereto, such a lease, although in fact invalid for irregularity in the prior

proceedings, is an apparent cloud on the title to the land which it purports to

lease, and the owner of the land may maintain a suit in equity to set it aside,

if already executed, or to enjoin the execution, if that is not already done.

APPEAL by both plaintiffs and defendants from a judgment
of this court entered on an order made at special term on a de-

murrer to the complaint. The action was brought by William

C. Lennon and W. G. Annan as executors and trustees of the

estate of Stacey Pitcher, against the mayor, aldermen and com-

monalty of the city of New York.

The complaint alleged that an ordinance was adopted by
the common council of the city of New York, on December

31st, 1864, directing proceedings to be taken by the corporation

counsel, under the act of April 9th, 1813, and the subsequent

acts, relative to opening and extending streets in said city, for

the purpose of opening and extending Church street from

Fulton to Morris streets. That the said ordinance was not

published and advertised previously, according to the charter

of 1857. That proceedings were taken under the ordinance to

open and extend said street, and the work was done and assess-

ments therefor were made and duly entered and confirmed,
December 30th, 1867, and plaintiffs' property, among others,

was so assessed. That on September 20th, 1871, said prop-

erty was sold for non-payment of said assessment, pursuant to

the act of April 8th, 1871, and that the clerk of arrears was
about to execute and deliver leases to the purchasers under said

sale.
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The relief demanded by plaintiffs was an injunction re-

straining the corporation from taking any further proceedings
to collect such assessment, and that the assessment be declared

null and void and be canceled.

Defendant demurred to the complaint on the grounds, (1)

That the court had no jurisdiction of the subject of the action
;

and (2) That the complaint did not state facts sufficient to con-

stitute a cause of action. On the argument of the demurrer,
the court, at special term (ROBINSON, J.), overruled it for the

reasons stated in the following opinion, delivered by it in a

precisely similar case in which Edward Mathews was plaint-

iff:

" The complaint establishes (the facts stated, with all legal

inferences therefrom, being admitted by the demurrer) that the

corporation and others, dsfendants, its officers, under and in

pursuance of the act of April 9th, 1813, relating to the open-

ing and extending of streets, and its amendments, and of the

act of 1871 relating to the collection of taxes, assessments and

Croton water rents, have assumed to extend Church street,

from Fulton to Morris street, and to cause the property of the

plaintiff to be assessed for the benefit of such extension
;
that

such assessments have become apparent liens thereon, and in

September, 1871, the defendants sold, or assumed to sell, the

same, for such unpaid assessments, for a long term of years,

and threaten to execute leases to the purchasers, against which

a permanent injunction is asked by the complaint.
" Certain irregularities are alleged to have been committed

by the corporation in matters required by law towards the in-

itiating of such proceeding, to wit, that the original resolution

of the board of aldermen authorizing such extension, after

having been adopted by that board on the 27th day of Decem-

ber, 1864, was, on the same day, sent to the board of council-

men, and by that board adopted, and approved of by the mayor
without its having been first published in all the newspapers

employed by the corporation, for at least two days, as required

by the charter of the city, passed in 1857 (L. 1857, c. 446, 7),

the omission of which was (In re Douglass, 46 N. Y. 42) held

by the Court of Appeals to render the proceeding wholly void.
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" The act of 1871 (L. 1871, c. 381), which went into effect

prior to the assessment sab in question, by section 4 gave .the

lease, that was authorized to be executed in pursuance thereof,

the effect of presumptive evidence that the sale, and all pro-

ceedings prior thereto, 'from and including the assessments on

said lands and tenements (sold) for taxes or assessments or

Croton water rents * * were regular and according to the

provisions of the statute in such case made and provided.' The

effect of such a lease would be to constitute such an apparent

cloud on the title, requiring proof of extrinsic facts to dissipate

and remove it, as calls for the intervention of a court of equity

(Scott v. Onderdonk, 14 N. Y. 9
; Heywood v. The City of

Buffalo, Id. 534 ;
Ward v. Dewey* 16 Id. 519

;
Hatch v. City

of Buffalo, 38 Id. 276
;
Allen v. Same, 39 Id. 386

;
Crooke v.

Andrews, 40 Id. 547).
" The Legislature has, however, by the act of 1872 (L.

1872, c. 580), entitled 'An act relating to certain local im-

provements in the city of New York,' attempted to remove

objections arising from such defects in the proceedings impos-

ing such assessments, and in section 7 enacts (so far as is ma-

terial to this question) as follows :

'

7. No assessment here-

tofore made or imposed, or which shall hereafter be made or

imposed, for any local improvement or other public work in

said city already completed, or now being made or performed,

shall hereafter be vacated or set aside for, or by reason of, any
omission to advertise or irregularity in advertising any ordi-

nance, resolution, notice or other proceeding relating to or

authorizing the improvement or work for which assessments

shall have been made or imposed,
* *

except in cases in

which fraud shall be shown,
* * and all assessments

for any such improvement or otherpublic work shall be valid

and binding, notwithstanding any such omission, irregularity,

defect in authority or technicality? This enactment attempts,

by original action under the exercise of the legislative power
of taxation, to make valid assessments that were wholly inop-

erative and void.

" The Legislature can ordinarily alter and change laws,

without injury to existing interests, because they affect future
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interests, and to construe them otherwise would be to concede

to it judicial powers to pass judgment on their own acts, and

give them, by legislative dicta, a retroactive effect (Smith's

Com. on Con. 291-297; Potter's Dwarris on Statutes, 163,

167). While courts are jealous of any infringement by that

body upon the constitutional rights of .the citizen, or of any

attempt to control or interfere with judicial powers, they still

accord full recognition to such legislative enactments as are

within the sphere of its power by way of taxation.
" The distribution of the expense of public improvements

upon particular persons, localities or property, rests peculiarly

within its province, and is not the subject of judicial control.

The power to tax implies the power to apportion the tax in

such manner as the Legislature may see fit, where there is no

constitutional restraint {People ex rel. Grijfing v. The Mayor
t&c. of Brooklyn, 4 N. Y. 419

; Guilford v. Supervisors of

Chena?igo> 13 Id. 143
;

JBrewster v. City of Syracuse 19 Id.

116).
"In matters of a purely public character, it may, by subse-

quent legislation, cure any evils and defects arising from an

irregular execution of powers previously conferred, but I

doubt' its power with respect to a tax or assessment laid on

persons or property in a manner that is void from defects in

the mode of its imposition, to do more than rehabilitate or re-

establish it, as of the date when the confirmatory act goes into

effect.

" Without so deciding, but, on the contrary, conceding that

the act of 1872 cured the defects in the imposition of the

assessment upon plaintiff's property, it gave no validity to sales

that had been previously made under void assessments. Had
it attempted to give effect to a sale (in inmtutri) of plaintiff's

property to a purchaser that was void when made, it would

have been in derogation of art. I, 6 of the State Constitution,

which provides that " no person shall be deprived of his prop-

erty without due process of law."
" A mere legislative enactment is not due process of law, and

cannot operate to divest rights of property which had been

previously unaffected by any proceeding legally impairing
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them, but proceedings imposing a valid tax or assessment, and

providing for the future sale of the property assessed for non-

payment is such (Striker v. Kelly, 7 Hill, 9
; People ex rel.

Griffing v. The Mayor, c&c. of Brooklyn, 4K Y. 419).

"A demurrer, while admitting the facts stated in the plead-

ing to which it is interposed, can only be sustained where no

relief can be granted upon the case presented. Under that dis-

closed by the complaint, the sale of plaintiff's property under

a void assessment divested him of no rights, and being void

and unaided by the act of 1872, the intended execution of

leases would, under the act of 187.1, create a cloud on his title,

which ought to be restrained by injunction. Relief to that ex-

tent is due to the case stated in the complaint, and this, with-

out consideration of the constitutionality of the act of 1872. or

to what further extent it may, if valid, operate in confirming
the assessment.

" What further relief may be granted, will be more appro-

priately considered on future discussion upon application for

judgment upon the present complaint, if no answer is inter-

posed, or if it is, on the trial of the entire merits.
" The demurrer is overruled, and judgment given for plaint-

iff, unless defendants answer in twenty days, on the usual

terms (payment of costs of the demurrer)."

Judgment was entered on the demurrer declaring the sale

of the plaintiff's property invalid, and directing the clerk of

arrears to enter a memorandum of the judgment vacating the

sale on the record in his office, and the defendant and its

officers, the comptroller and clerk of arrears were perpetually

enjoined from executing or delivering any lease of the lands

pursuant to the terms of the sale. The other relief as to the

vacating the assessment and declaring it void, was denied.

From the judgment both plaintiff and defendant appealed.

T. F. Neville, for plaintiff.

. Ddafield Smith, for defendant.
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J. F. DALY, J. [after stating the facts of the case]. For

the reasons stated in the opinion of the learned justice at

special term who heard the cause, I am satisfied that this court

has equitable cognizance of this action
;
also that the ordinance

of the common council was invalid, on account of the failure to

advertise it prior to its final passage, as required by the charter

of 1857; that the assessment imposed upon the plaintiff's lots

was invalid for that reason, and that the sale thereunder was

unauthorized and void
;
but that the act of 1872 (L. 1872, c.

580, 7) had the effect of making the assessment a valid one

and a lien upon the property so assessed on and after the date

of the passage of such act
; yet that this confirmatory act could

not make valid the sale which took place when no valid assess-

ment existed. The assessment depending for its validity

wholly upon the exercise of the supreme legislative power (the

Constitution containing no restriction upon such power in

respect of this particular subject), there was no authority for a

sale until the act of 1872 (L. 1872, c. 580) was passed, because

there was no valid imposition of the tax until that act went

into operation, and no lien on plaintiff's property had been

then created (see authorities cited in opinion at special term, 7

Hill, 9; 4 Comst. 419; also Burch v. Newlury, 10 N. Y.

374). The judgment restraining the execution of a lease and

declaring the sale void was therefore proper. But there was

no power to declare the assessment invalid, it having been

made valid by the act above quoted, from and after the elate of

that act
;
and the relief as to that matter was properly refused.

The judgment should be affirmed.

DALY, Ch. J., and LOEW, J., concurred.

Judgment affirmed.
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AUSTIN G. DAY against HARRIET A. STONE, INDIVIDUALLY

AND AS ADMINISTRATRIX OF ISRAEL STONE, DECEASED.

A complaint, seeking an accounting from the administratrix of the plaintiff's de-

ceased agent, and asking for judgment for the amount found due plaintiff on

the accounting, and to recover certain bonds, stocks, <fcc., and particular moneys
taken possession of by the administratrix, states but one cause of action, aud

if the administratrix claims a personal interest in any of the property, she may
be made a defendant in her individual capacity.

APPEAL by defendant from an order overruling a demurrer

to the complaint for misjoinder of causes of action and of

parties.

The facts are stated in the opinion.

J. F. DALY, J. There is but one cause of action stated in

the complaint ;
it is against the administratrix of the plaintiff's

deceased agent, and it is brought to obtain an accounting, to

obtain certain stock, books and papers, the property of plaintiff,

to recover the amount found due plaintiff on the accounting,
and the sum of $12,188 15, money of plaintiff, deposited by
the deceased in his bank, and which with the above property
and other moneys have been taken by the administratrix. She

is made a defendant individually because she claims some in-

terest in the subject-matter of the action i. e., claims to have

acted individually in taking possession of certain of the prop-

erty, and as this action is equitable in its nature, it is proper
that her rights and claims should be settled in it. This com-

plaint is less open to criticism than that in Christy v. Libby (5

Abb. Pr. [N. S.] 192), sustained by the general term of this

court on appeal from an order overruling a demurrer to it.

The particular point discussed on the argument in this case is

not treated in the opinion of that general term, but one of

the grounds of demurrer there was that two causes of action

had been improperly joined one against the defendant as col-

lector for an accounting, and the other against him individually
for neglect and mismanagement of the estate of which he was

collector. The case at bar differs from Mc'Mahoii, v. Allen (1

VOL. V. 23
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Hilt. 103) ;
Worth, v. Eadde (18 Abb. Pr. 396), and Wiltsie

v. Beardsley (Hill & D. Supp. 386), because there are not two

causes of action set forth in the complaint. Any bill in equity-

might be the subject of demurrer where several claimants to a

fund are joined as defendants to obtain judicial determination

of their rights, if the demurrer here could be maintained.

The order appealed from should be affirmed.

DALY, Ch. J. and LOEW, J., concurred.

The order should be affirmed.

BICHABD T. WILSON et al. against WILLIAM O'DAY AND HENRY
D. OSTERMOOE, IMPLEADED WITH CYKU8 OLMSTEAD.

In an action against several persons for conversion a statement made by one

of them, which is not a part of the res gestce, is not admissible as evidence

against the others, unless prima facie evidence of a conspiracy between all of

them has been introduced.

A warehouseman having changed his books so as to show that certain goods

were received by him on a different day from that on which his books originally

showed that they had been received : Held, that the possession by the party

storing the goods of the warehouseman's receipts corresponding with the

entries in the warehouseman's books as altered was no evidence that the

party storing the goods was a party to, or knew of the alterations in the

books.

APPEAL by defendants from ajudgment of this court entered

on the verdict of a jury, and also from an order denying a

motion for a new trial.

The action was for the conversion of 164: bales of cotton.

Plaintiff had a verdict for $17,639 b6, and a motion for a

new trial was denied.

Defendants appealed to this court.

Beebe, Donohue & Cocike, for appellants.

JSrown, Hall <& Vanderpool, for respondents.
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ROBINSON, J. Plaintiffs, between December 17th, 1869, and

January 31st, 1870, had on store with the defendant Olmstead,
a warehouseman, in his warehouses No. 500 to 510 "Washing-
ton street, in the city of New York, a quantity of cotton

amounting to upwards of 900 bales, which was to a considerable

extent injured by a fire that occurred January 1st, 1870.

They claim in this action that just prior to such fire, the

defendants had converted to their own use some 164 bales of

this cotton. To maintain such charge, they called as witnesses

on their behalf the several defendants, who however severally

asserted that the transactions brought in question, relating to

two several parcels of cotton sold by O'Day to Ostermoor, to

wit, 111 bales on the 15th and 16th of January, 1870, and 53

bales delivered the day before the fire, as evidenced by certain

verified bills of O'Day and checks of Ostermoor given in

payment, were lona fide, and related to other cotton than any

belonging to plaintiffs. Plaintiffs' cotton had its distinctive

marks upon the bagging on each bale, and none of the 164

bales of cotton with which defendants are seriously sought to

be charged, has been attempted to be identified with any of

the bales of cotton that belonged to plaintiffs, from any simi-

larity of marks upon the bale, or any other recognizable mark
of distinction, except as to one bale said to have been found

at a warehouse, Ko. 40 West street, and to have been there

examined and identified, and it is upon claim to such identifi-

cation alone that the charge of conversion of the whole 164

bales is based. Of the 101 bales of cotton sold by O'Day to

Ostermoor, on the 15th and 16th of January, a city weigher,
named Diegan, who weighed it for Ostermoor, testifies 73
were marked " O. D." or " W. O. D.," and those were the only
two marks upon them "

except what was marked by Leveridge's

(a purchaser of a portion of this lot) receiver or sampler, which

was Tom ' and '

Cat,' according to the grades." O'Day, it is

shown, had been a large purchaser of cotton which was marked
" O. D." or W. O. D.," that being his distinctive marks.

After the fire, and about the 25th of March, the weigher

Diegan, in company with the fire marshal, went to the ware-

house No. 40 West street, where Leveridge had stored the
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cotton he had bought (part of the 111 bales), to examine a bale

of cotton there. He was asked :

"
Q. Was it in the 111 lot ?

A. I thought it was as near as I could judge ;
there was part

of the marks cut off; I thought it was my weight, and I find

it compared with the weight that was in my book
;
I thought

as near as possible it was one of those bales." On cross-examina-

tion he was asked :

"
Q. What did you see on the bale ? A.

That is there in my deposition (not read). Q. Can you re-

member anything independent of that ? A. No
;
without it

was either ' Totn '
or * Cat.' Q. Any other mark upon it ? A.

That I don't remember
;
there was nothing peculiar about the

bale, the bale itself. Q. Did you observe anything peculiar

about the quality of the cotton ? A. I don't know the grade
of cotton at all. Q. Yon don't identify it by anything but
' Tom '

or Cat ?
' A.I will not swear ' Tom ' or ' Cat ' was on

that bale at all, because neither was on it, there were only parts

of either one. Q. Can you tell what parts ? A. I can't tell
;

it was the first or last letter of either. There was only one

letter of the three. It was either the first or last letter. That

would be C, T or M. I don't remember which of these letters.

It was a capital letter such as samplers put on bales. * * I

don't remember I saw ' O. D.' or ' W. O. D.'
"

Redirect.
" What were the marks you say you thought were your weigh
marks? A. Figures; we always put the weight on bales. All

weighers generally do. I don't remember what the figures

were." This establishes no identity between the bale of cotton

thus described and that testified to by the plaintiff Johnson,

which he saw at No. 40 West street. He was asked " What
marks did you see on the bale at 40 West street ? A. I saw
4 K. B. C., O. D. X.' in a circle, and there was a number on

it, but I am not positive what it was. I had an idea of what

it was, but am not positive. I think it was 185."

This in no respect identifies any such bale as that referred

to by Diegan, nor with any cotton of plaintiffs described in their

warehouse receipts for cotton stored with Olmstead, nor with

the marks on the five bales shipped to them from Georgia by

W. C. Lanier, marked < l
J. H. C.," and numbered 181 to 185.

Mr. Holstein, however, testifies he identified a bale of cotton
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he examined, in company with Mr. Johnson, as one of five he

had marked at West Point, Georgia, for C. "W. Winter, by the

(X) and the number 185 he had put on it. Mr. Lanier testifies

his firm bought from 0. W. Winter, and early in the winter

shipped to plaintiffs, five bales marked "
(X) J. H. C.," and

numbered 181 to 185 inclusive. No bale so marked "
(X)

"

or " 185 "
is indicated on the warehouse receipts held by

plaintiffs. A porter from the st'ore 40 West street, called by

plaintiffs, testifies that all the cotton received from Leveridge&
Co. was marked " Tom " and u Cat." John Connor, a witness

originally called by plaintiffs, and the only witness that exam-

ined all this cotton, swore positively
" there was no other mark

on the cotton Ostermoor bought of O'Day except
' O. D.' or

' W. O. D.'
" The slender thread upon which rests the attempted

identification of this single bale of cotton examined by Holstein

through his marks (X) 185, is so broken and disjointed, that it

furnishes no connected link to charge the defendants O'Day
and Ostermoor, and particularly the latter, with having ever

had anything to do with it. That connecting link, if it existed,

fails, from any such knowledge or recollection of Diegan, as

identifies the bale examined by Holstein with any he weighed
for Ostermoor. To found a claim of such a magnitude, and so

serious in its imputations upon the credibility and character of

all the defendants, and nearly all the witnesses having any

knowledge of the transaction, upon testimony so uncertain as

the thoughts of so uncertain and forgetful a witness as Diegan,
or upon mere presumptions, as against the POSITIVE statements

of witnesses called by the plaintiffs, and presented by them as

credible, seems most unreasonable. In my opinion, there was

lacking any legal evidence upon which defendants could be

charged with any or (if at all), with more than one bale of cot-

ton. Giving full effect to the claim that the bale examined

by Holsteiu did belong to plaintiffs, it in no way justified the

recovery that has been had for the .other 163 bales, not one of

which is pretended to have been identified as plaintiffs' prop-

erty. But other errors occurred on the trial, which require a

reversal of the judgment : 1st. The action being one for con-

version against all the defendants, and without any pretense
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that any conspiracy had been established or any circumstances

adduced in evidence giving color to such a charge, plaintiffs

were allowed to give evidence of an admission by the defendant

Olmstead, against the objection of his codefendants, which virt-

ually disposed of the whole case, since from it might be deduced

every fact tending to charge his codefendants with the property
in dispute ;

it was to the effect that he was receiving no goods
on store from any one but the plaintiffs, and established,prima
facie, that the goods in question, of which the defendants O'Day
and Ostermoor had subsequently come into possession, belonged
to plaintiffs. The objection was made, on the part of O'Day
and Ostermoor, that it was hearsay and irrelevant, and as not

affecting those defendants, but on the assurance of plaintiffs'

counsel that he would introduce further evidence connecting

O'Day and Ostermoor with it, and making it competent against
all the defendants, the court overruled the objection, and the

counsel for those defendants excepted. The testimony objected
to was then given ;

and in allowing it at that stage of the proofs,

the court erred. This admission was at most a mere statement

or narrative of past occurrences, and was not made during the

pendency of the alleged fraudulent transactions, and with a view

to further their objects. It was an admission, operating against
these defendants, of the Statement made by an alleged cocon-

spirator, without the conspiracy having been previously estab-

lished by any prima facie evidence. The matter admitted

constituted no part of the res gestw, but was of a past fact, and

made to an entire stranger to the transaction. The objection,

under these circumstances, was well taken (1 Greenl. Ev. 111
;

3 Id. 92
; Cuyler v. McCartney, 33 Barb. 165

;
s. c. 40K Y.

221
;
Peck v. Yorks, 47 Barb. 131

;
Bennett v. McGuire, 58

Barb. 637). Olmstead was a competent witness to prove any
such fact

;
he was called on behalf of the plaintiffs, and exam-

ined to such matters as they chose to elicit from him. His oath,

and not' his admissions, should alone have been resorted to.

2d. After the complaint had been dismissed, as against the

defendant Olmstead, for want of evidence of any cause of

action against him, and a like motion on behalf of the others

had been denied, he was called as a witness on the part of the
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plaintiffs, and produced his ledger. It showed entries of re-

ceipts on storage of cotton from O'Day, of upwards of 200

bales in the fall of 1868, and of 219 in the fall of 1869, and

he then stated it had been posted from the order book and con-

tained a true statement of the cotton of O'Day, that was in the

storehouse in the beginning of January, 1870. The counsel

for defendants O'Day and Ostermoor then produced warehouse

receipts signed by Olmstead, and acknowledging the receipt of

2L9 bales of cotton in November and December, 1869, at dates

and in amounts corresponding with the entries in the ledger.

Plaintiffs then offered, and were permitted, against the objection

and exception of defendants, to prove that such account in the

ledger had been altered since its examination after the fire, by

substituting November for "January" and December for
"
February," and instead of an entry under date of December

30, 1869, that when examined it was " March 3," 1870. Al-

though the plaintiffs introduced the ledger in evidence, when
it was appealed to by the defendants, to verify their warehouse

receipts, it was legitimate for them at least to destroy any

prestige or weight of credit the receipts derived from that

source by showing they did not correspond originally, but only

through the recent alteration of the book. But in showing
this absence of original conformity and the alterations made

by some one in the ledger account, the circumstance (although

betokening some irregularity and a possible fraudulent intent

on the part of the person making the alteration) did not

justify the conclusion to which the judge arrived as to its legal

effect and bearing. It must be borne in mind that the entire

integrity of the transaction in which these defendants were con-

cerned, the regular deposit by O'Day of the cotton in Olm-
stead's warehouse, its sale and delivery in good faith to Oster-

moor, and his payment of the full price had been proved by
the various persons the plaintiffs had themselves called as wit-

nesses, and the entire lack of identification of any of the cot-

ton, except possibly as to one bale, the utmost shown by such

alteration was only ground of mere vague suspicion of any
fraud on the part of Olmstead and O'Day. The order book from
which this ledger had been posted was not produced, and these
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defendants were not shown to have been in any respect parties

to this alteration, and yet the judge charged the jury that "
if

any fraud was committed by Olmstead, by the alteration of

these books, that fraud is brought home to O'Day by the pro-

duction of the warehouse receipts." No such legal consequences
could naturally result or be deduced from O'Day's possession of

the original warehouse receipts, nor any legal conclusion that

the fraud, if any, of Olmstead was brought home to O'Day,
because as altered, the entries correspond with the receipts.

The alteration may have been accounted for in many ways with-

out O'Day having any connection with it. It was at most a

mere item of evidence tending to confirm other proof of fraud.

It may have been a mere correction made by Olmstead from

his order book, or if he was guilty of any fraud (but of what

possible it is difficult to conceive, unless he had substituted

plaintiffs' cotton for O'Day's), his guilt in no way became

necessarily imputable to O'Day. For the error in the denial

of a motion for a new trial, for want of any evidence that could

legally charge these defendants with the 164 bales of cotton

claimed, as well as in the erroneous rulings by the learned

judge on the trial above referred to, the order denying a new
trial and the judgment should be reversed, and a new trial

ordered, with costs to abide the event.

LAKKEMOEE, J., concurred.

Ordered accordingly.
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Bathgate v. I laskin.

JAMES BATHGATE, AS ADMINISTRATOR, et al. against JOHN B.

HASKIN et al.

The statute of limitations commences to run against an attorney's claim for serv-

ices as soon as he has performed the immediate service for which he is re-

tained.

An attorney was employed in 1852 to defend an action, which shortly thereafter

was abandoned by both sides, and nothing was done in it until 1862, when,

without any instructions from his client, he caused the suit to be dismissed for

want of prosecution. Held, that the attorney's claim for compensation accrued

when the suit was abandoned in 1852, and that the statute of limitations began
to run against it from that time.

In computing the amount due on a bond and mortgage, the accrued interest

cannot be added to the principal due at the time of a payment not equal to the

interest, and the whole balance remaining after deducting such payment used

aa the principal on which to compute the future interest.

APPEAL by defendants from a judgment of foreclosure and

sale, entered on the decision of a judge of this court after a

trial at special term.

The action was brought to foreclose a mortgage on real

estate made by the defendant John B. Haskin, to secure pay-
ment of a bond for $2,500, made by Haskin and Wm. II. Wil-

kins, and on which a balance was alleged to be due.

The defense was that this balance had been paid partly in

money and partly in legal services rendered to the plaintiffs

by the defendant Haskin, under an agreement that the amount

due Haskin fop such services should be so credited.

On the trial the facts appeared as stated in the opinion,
and the court refused to allow any of the defenses or offsets

contained in the answer.

The plaintiffs had judgment of foreclosure and sale, and

the defendants appealed.

Abel Crook, for appellants.

Van Voorhis & Stephens, for respondents.
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J. F. DALY, J. I. The defendant's claim of a credit of $305,

as a payment on account of the bond and mortgage, is sup-

ported by the testimony of defendant Haskin alone, to which

is opposed the unequivocal denial of the plaintiff Charles

Bathgate. The defense of payment being an affirmative one,

the burden was on defendant to prove it, and there being no

preponderance of proof in his favor, the judge was right in dis-

all owing that sum as a credit.

II. The defendant's claim for professional services in respect

of the Westchester lands was properly disallowed, such services

having been rendered prior to the year 1853, and the claim

having accrued more than thirteen years prior to the commence-

ment of this action.

III. For the same reason the defendant's claims for legal

services in the litigations were properly disallowed. The stat-

ute of limitations commences to run against an attorney's
claim for services from the time he could have commenced an

action upon it (Adams v. Fort Plain Bank, 23 How. Pr. R.

62
;

s. c. 36 K. Y. 255, 264). The services here were rendered

prior to 1853, the last service being the argument of the mo-
tion to change the place of trial of the suit commenced by the

New York and New Haven R. R. Co. against the Bath'gates.
Mr. Haskin then advised Mr. Bathgate that he had better drop
the suit, as it would cost him more to litigate that case with

that company in years than the money he would get. Mr.

Bathgate thought well of the advice, and never heard any more
of it. This was about the time the motion to change the venue

was going on, and when Bathgate wished to commence an ac-

tion against the company, and the conversation related as well

to the suit pending as to the suit proposed. After that Mr.

Bathgate heard no more of the action. But ten years after-

wards, in the year 1862, Mr. Haskin, without consulting his

clients, and without any further authority, made a motion to

dismiss the action for want of prosecution. He claims con-

tinuing authority in the original retainer, and urges that the

service rendered in making that motion takes the claim out of

the statute. But if he had no authority to make it, it did not.

The consent of the client to "drop" the litigation, upon the



NEW YOEK MAY, 1874. 3G3

Bathgate v. Haskin.

suggestion of the attorney, in view of the expense of further

litigation, expressly negatives any assumption of continuing

authority to move in the matter. For what professional serv-

ices he had rendered up to that time the attorney could have

sued, for he had the right to immediate compensation, and his

client could not urge that any further services remained to be

performed in his behalf. After that conversation it required
further authority from the client to involve him in further ex-

pense in the action. JSTo subsequent authority is pretended.
It is urged by defendant that the expression

"
dropping

" the

suit could not apply to that in which the railroad company was

plaintiff and the Bathgates defendants, because defendants

cannot abandon an action brought against them. It is shown

by the proof that it did apply to that action, and its meaning
was plainly this, that the defendants would take no further

steps in it, if the plaintiffs did nothing. What authority was

there, then, for the attorney of defendants ten years afterwards

to bring the cause before the court, even on a motion to dis-

miss for want of prosecution ? Such a step was, in fact, in

contravention of the clients' instructions, implied in their con-

sent to drop it on the attorney's suggestion. But let us sup-

pose that, just before making the motion to dismiss in 1862,
Mr. Haskin had commenced suit for these services rendered

ten years before ? There would then have been nothing to

take them out of the statute. The making the motion afterwards

could not revive them.

IY. There is no ground for the claim that the accounts of

defendant Haskin for these legal services were to run against
his debt to the plaintiffs on the bond and mortgage. There is

no proof whatever that the services were rendered on account

of that debt. Payments of interest on the bond were made

during the rendition of those services, and long after. There
was no arrangement to offset the claims, or to credit the serv-

ices on the mortgage debt. Even if the conversation in folios

145 and 146 amounted to that, it took place eight or nine years
after the services were rendered and the claim for them accrued,
and was insufficient to take them out of the statute.

Y. The claim by defendant of a credit of $175, as of Feb.
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ruary 24th, 1860, appears to have been allowed by the court as

of July 25th, 1860.

VI. The amount found due to plaintiffs by the court, at

special terra, is $4,565 69. This has been reduced by stipula-

tion, pursuant to an order of the court, at special term, made
on a motion for a new trial, to $4,232 55.

A still further reduction must be made, owing to error in

computing the interest, the balance of interest to September

25th, 1865, having been taken to augment the principal on which

interest was afterwards calculated. This is contrary to the au-

thorities (7 Barb. 452
;
9 Paige, 461

;
3 Cow. 86

;
6 Johns. Ch.

313). If plaintiff stipulate to allow the amount of the error,

$266 76, the judgment will be affirmed, and the amount due

plaintiffs at date of decree, found at $3,965 79. If the stipu-

lation be not made, the judgment will have to be reversed for

that error.

DALY, Ch. J., and LOEW, J., concurred.

Ordered accordingly.
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The People of the State of New York T. Hickey.

THE PEOPLE OF THE STATE OF NEW YORK against PETER J.

HICKEY AND ANOTHER.

SAME against DAVID O'BRIEN AND ANOTHER.

SAME against THOMAS 0. FIELDS AND OTHERS.

SAME against MONAGHAN AND ANOTHER.

SAME against MILLER AND ANOTHER.

SAME against WILLIAM J. FLORENCE AND ANOTHER.

SAME against MICHAEL J". QUIGG AND ANOTHER.

In the city and county of New York judgment against the surety on a recognizance
to appear for trial under a criminal indictment, may be entered by filing with

the county clerk the recognizance, and a copy of the order of the court forfeit-

ing it.

Such a judgment is one entered on " due processor law," and is not an infringement
on the constitutional right of trial by jury, under the Constitution of the United

States or of this State.

The act of 1855 (L. 1855, c. 202) did not change the method of proceeding in.such

cases in the city and county of New York, but only gave to the people a remedy
on the recognizance by action of debt in addition.

The act of 1861 (L. 1861, c. 333), in regard to entering judgment on forfeited re.

cognizances, is not a private or local act, and it is, therefore, not requisite that

its subject should be expressed in the title.

A clause added to the recognizance, by which the principal and surety consent that

judgment may be entered against them by filing with the county clerk the recog-

nizance, and a copy of the order of the court forfeiting it, is mere surplusage,
and has no effect on the validity of the recognizance.

APPEALS from orders of this court denying motions to vacate

judgments in the above-entitled actions.

The judgments had been entered on forfeited recognizances,
and the judgment rolls in all the cases were substantially as
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follows: (The consent to the entry of judgment annexed to

the recognizance was contained, however, in only two of the

rolls).

(Recognizance.}

" STA.TE or NEW TOEK, )

City and County of New York, \

ss ' '

Be it remembered, that on the twenty-fifth day of June, in

the year of our Lord 1873, John J. Walsh, principal, of No. 324

Fifth street, in the city of New York, and Peter J. Hickey,

surety, of No. 167 East 33d street, in said city, personally came

before the undersigned, justice of the Supreme Court of the

State of New York, and acknowledged themselves to owe to the

people of the State of New York, that is to say, the said John

J. Walsh, principal, in the sum of one thousand dollars, and

the said Peter J. Hickey, surety, in the sum of one thousand

dollars, separately, of good and lawful money of the United

States of America, to be levied and made of their respective

goods and chattels, lands, and tenements, to the use of said

people, if default shall be made in the condition following,

viz. :

Whereas, the said John J. Walsh was, on the sixteenth day
of June, 1873, duly indicted in the Court of Over and Terminer

in and for the city and county of New York, for the offense of

conspiracy:

Now, therefore, the condition of this recognizance is such,

that if the above-named John J. Walsh, principal, shall person-

ally appear at the present term of the Court of Oyer and Ter-

miner, held in and for said city and county of New York, to

answer to said indictment against him, and abide the order of

the said court thereon, and also, in like manner, personally ap-

pear at any subsequent term of said court, to which the pro-

ceedings in the premises may be continued, or to any court

where said indictment may be sent for trial, if not previously

surrendered or discharged, and so from term to term until the

final decree, sentence, or order of the court thereon, and abide

such final sentence, order, or decree of the court thereon, and
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not depart without leave, then this recognizance to be void,

otherwise to be and abide in full force, power, and virtue.

JOHN J. WALSH,

Principal.
PETER J. HICKEY,

Surety.

Taken and acknowledged before me, )

the day and year first aforesaid.
j

NOAH DAVIS,
J. S. C.

And we, the undersigned, principal and surety in the an-

nexed recognizance, do hereby stipulate, agree, and consent,

that in case said recognizance shall be forfeited, that a copy of

the order of the court forfeiting the same, together with this

recognizance, be tiled in the office of the clerk of the city and

county of New York, and that judgment may be entered for

the several sums set forth in said recognizance, and that execu-

tion issue forthwith thereon according to law.

Witness
,

CHAS. E. MAESAC.
JOHN J. WALSH,

Principal.
PETER J. HICKEY,

Surety.

Endorsed.

Filed 25th day of June, 1873.

Bond approved as to form and sufficiency.

HENRY C. ALLEN,
For Dist. Attorney.

(Order offorfeiture).
At a Court of Dyer and Terminer, holden in and for

the city and county of New York, at the City Hall

of the said city, on Monday, the 22d day of Decem-

ber, in the year of our Lord one thousand eight
hundred and seventy-three.
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Present The Honorable CHAKLES DANIELS,
Justice of the Supreme Court of the State

of New York.

Justice of the Oyer and Terminer.

THE PEOPLE OF THE STATE OF NEW
YORK On Indictment for

Conspiracy.

JOHN J. WALSH.

The defendant not appearing, and Peter J. Hickey, his

surety, not bringing him forth to answer to this indictment,

pursuant to the condition of their recognizance, on motion of

the district attorney, it is ordered by the court that the said

recognizance be and the same is hereby forfeited. And it is

further ordered that the said recognizance, together with a cer-

tified copy of this order, be filed in the office of the clerk of

the city and county of New York, and that judgment be

entered thereon, according to law, against the said John J.

Walsh, the defendant above named, and the said Peter J.

Hickey, his surety, for the several sums set forth in the said

recognizance.

A true extract from the minutes."

J. SPAKKS, Clerk.

Endorsed.

Filed 24th day of December, 1873.

Two hours and thirty minutes."

An application was made to the court at special term to set

aside these judgments, on the ground that they were void. The

motion was denied, and this appeal was taken.

John C. Shaw, for appellants.

I. These judgments are judgments of the Court of Com-

mon Pleas, and this court has ample power and authority to

Bet them aside (L. 1844, c. 315, 8
;
L. 1845, c. 229

;
L. 1854,

c. 198; People v. Gilderslceve, 10 Barb. 44; People v. Lott,

21 Id. 130
; People v. Petry, 2 Hilt. 523

;
see also History and

Jurisdiction of .the Court of Common Pleas, by Chief Justice
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Daly, 1 E. D. Smith's R.) II. The provisions of the Laws of

1844 are repealed by implication by sec. 29, art. 2, title 6, chap.

8, part 3, of the Eevised Statutes (Edm. ed. p. 507, vol. 2),

which provides as follows :
" Whenever any recognizance to

the people of this State shall be forfeited, the district attorney

of the county in which such recognizance was taken shall

prosecute the same by action of debt for the penalty thereof,

and the proceedings and pleadings therein shall be the same iu

all respects as in personal actions for the recovery of any debt."

III. Section 471 of the code declares that the code shall not

apply to the foregoing section of the Revised Statutes as to for-

feited recognizances, but by L. 1855, c. 202, p. 305, it is enacted

as follows : Sec. 1. That all the provisions of the code are to

apply to all recognizances forfeited in any Court of General Ses-

sions and of Oyer and Terminer. Sec. 2. All laws or parts of

laws or provisions of statutes in anywise conflicting with such

application of the provisions of the code to said forfeited recog-

nizances, are repealed. IV. The second section of this act

clearly repeals the act of 1844 by its very terms, and the judg-
ment entered herein is absolutely void, except it is saved by the

act of 1861 (L. 1861, c. 333). V. The act of April 25, 1861, de-

claring section 8 of the act of 1844 to be in force, is equivalent
to a re-enactment of that act as of April 25, 1861. Section 8 of

the act of 1844 is clearly unconstitutional
;
it is in violation of sec.

16 of art. 3 of the Constitution, which declares that " no private
or local bill shall embrace more than one subject, and that shall be

expressed in the title." The act of 1844 is clearly a local act in

all its parts, and also clearly embraces more than one subject.

The title of the act does not indicate any intent to provide for

the entry of judgments on forfeited recognizances (Huber v.

People, 44 How. Pr. 375). VI. The act of 1861 is also clearly

unconstitutional, as being in violation of the same section

(People v. Supervisors of Chautauqua Co. 43 N. Y. 10, 13, 22,

23
;
Glaskin v. Meek, 42 N. Y. J 96). VII. The act is in con-

travention of the fifteenth amendment of the Constitution of

the United States, which provides,
" nor shall any State de-

prive any person of life, liberty, or property, without due

process of law" (Amendments to United States Constitution,

VOL. V. 24
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adopted June 16, 1866, art. 14, 1). (a) The original article

(art. 5) of the Amendments formerly read exactly as our present

State Constitution does, and it was accordingly held that this

was only a limitation upon laws of the United States, but the

amendment now limits the States, irrespective of their own
State Constitutions. (J) What then is due process of law ?

Due process of law means, in short, trial by jury (Deer v.

Hobolten, 18 How. 272; Matter of Jones, 30 Id. 446; Taylor
v. Porter, 4 Hill, 140; People v. Saws, 37 Barb. 440; Van

Home v. Dorrance, 2 Dall. 304
; Embury v. Connor, 3 N. Y.

511
; Wynhamer v. People, 13 K Y. 378). So far as the

United States Constitution is concerned, it contains its own

interpretation of due process of law. (1) In suits at common

law., where the value in controversy shall exceed $20, the right

of trial by jury shall be preserved (art. 7, of the amendments).

(2) The common law alluded to is the common law of England

(United States v. Wenson, 1 Dall. 20). (3) The term "
suits at

common law includes all legal proceedings, whatever may be

the peculiar form they assume or object they have in view,

which are not of equity or admiralty jurisdiction
"

(Par-

sons v. Bedford, 3 Pet. 434
;
La Vengeance, 3 Dall.

297; Webster v. Reed, 11 How. [U. S.] 437). (c) All

the cases in this State which appear to hold that due

process at law does not necessarily import a jury trial were all

decided under the peculiar phraseology of sec. 2, art. 1, of the

State Constitution,
u that trial by jury in all cases in which

it has heretofore been used, shall remain inviolate forever,"

which has been held to modify the meaning of " due process of

law in particular cases." However correctly these cases may
be decided, they do .not apply to the United States Constitu-

tion, and " due process of law," in that Constitution, is not so

limited by any such phraseology in that instrument, and the

Fifteenth Amendment operates upon the States themselves.

The case of 10 Barb. p. 35, cited by the district attorney,

places the constitutionality of the act of 1844 under the pecul-

iar phraseology of art. 1, sec. 2, above quoted, and the act, as

we have seen, was not, at the time of that decision, in contra-

vention of the same provision in the United States Constitu-
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tion, as that was limited to laws of the United States, but the

present article covers laws of the States. YIIL The recogni-

zances are void because they were not taken in the manner pro-

vided by law. They require the accused to appear at the

present instead of the next term of the court (People v. Mack^
1 Park. Cr. Rep. 567). (a) In the recognizances executed by

Hickey, the offense for which the prisoner was indicted is

declared to be conspiracy, and all the orders forfeiting the

recognizances declare the crime to be conspiracy. This was

only a misdemeanor by statute (2 R. S. p. 714, 7, Ed-

mund's ed.), the punishment for which is imprisonment in a

county jail not exceeding one year (2 R. S. p. 719, 40).

(b) When the offense is not punishable by death or imprison-
ment in a State prison, the recognizance must be taken for the

appearance of the accused at the next court having cognizance
of the offense, to be held in the county where the offense is

alleged to have been committed (2 R. S. p. 731, 8). (c) Wit-

nesses can only be recognized to appear at the next term of the

court as well as the prisoner. It would be absurd to require
the witnesses to appear at one term and the prisoner at another

(2 R. S. p. 732, 21). IX. The recognizances are also void as

being taken colore officii. (a) Annexed to each of the recog-
nizances in the Walsh & O1Brien case, there is what purports
to be a consent that judgment might be entered on the same

(if forfeited) in the manner provided by 8 of the act of 1844

(supra). It this forms any part of the recognizance, the whole

is void, (b) The Revised Statutes (2 R. S. p. 296, 59) ex-

pressly provides
" that no sheriff or other officer shall take any

bond, obligation, or security, by virtue of his office, in any
other case or manner than such as are provided by law. Any
such, bond, obligation or security, taken otherwise than as herein

directed, $hnU be void." (c) The district attorney had no more

right to exact from the accused this stipulation as a condition

of accepting the recognizances, or as part of the same, than he

had to exact that a judgment should be then and there entered

for the amount of the bonds. All he could lawfully do was to

take such a recognizance as the law directed
;
and if anything

else was done, the law presumes it was done under duress, and
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this renders the recognizance void as to the surety as well

as the principal (People v. .Mack, 1 Park. Cr. Rep. 567).

X. The recognizances are also void because they were not filed

immediately with the clerk of the county in which the indict-

ments were found, as required by law (2 R. S. p. 753, 58).

It sufficiently appears from the affidavits of the sureties

and the orders of forfeiture, that the recognizances were not'

filed until the entry of judgment.

Benjamin K. Phelps, District Attorney, for the people, re-

spondents. ^

In determining the regularity of the mode in which these

judgments were entered, it will be of service to look at the

practice in the matter of recognizances as it has prevailed from

time to time in this State, and the course of legislation upon
the subject. Under the laws of 1813 (1 E. L. of 1813, p. 400),

the clerks of the various courts of record delivered to the Court

of Exchequer, presided over by one of the puisne judges of the

Supreme Court, on the first day of October term in each year,

an account and estreat of all recognizances forfeited prior to

the month of September in that year, and the Court of Ex-

chequer issued execution, founded on the return, against the

body, lands, etc.,, of the defendant. Thus upon the mere filing

of the account of the recognizance in the Court of Exchequer,
it became a judgment of that court, upon which execution

issued, subject to the power of that court, in its discretion for

good cause, to remit it. The Revised Statutes in 1830 altered

this practice (2 R. S. 362, 21, 2 Edm. ed. 374), and declared

a recognizance to be only an evidence of debt, and that when

forfeited it should be prosecuted for the people by the district

attorney in an action of debt, and that when it was to be estreated,

the estreat should be made by the entry of an order directing

it to be prosecuted (2 E. S. 485, 29, 30, 31). The power to

remit the forfeiture, or discharge it upon terms, was given }

with certain restrictions, to the Court of Common Pleas of the

county in which the recognizance was taken (Id. 486, 37,

38, 2 Edm. ed. 485). By an act of May 6, 1839 (4 Edm. Stat.
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652), these provisions were especially made applicable to the

courts of the city and county of New York, and apparently in

order to prevent the district attorney prosecuting worthless

recognizances for the sake of his costs, it was provided that he

need not prosecute, unless by express order of the General Ses-

sions or the Oyer and Terminer, and that he should not have

costs except in suits prosecuted pursuant to such order. The
law remained thus until 1844, when a new police system was

formed for this city. It had then been found that the method

of prosecution by action of debt entailed upon the people in

this already great community, heavy burdens in the way of

costs incurred in actions in which nothing was collected from

the defendants, notwithstanding the restrictions of the act of

1839. To obviate this, the old method of summary judgments
was restored, so far as related to recognizances taken in crimi-

nal cases in this city. The act of 1844 (L. 1844, e. 315, art. 4,

8),
" An act for the establishment and regulation of the police

of the city of New York," provides :

" All cognizances given to

answer a charge preferred, or for good behavior, or to appear
and testify in all cases cognizable before courts of criminal juris-

diction, on being forfeited, shall be filed by the district attorney,

together with a certified copy of the order of the court forfeiting
the same, in the office of the clerk of the said city and county,
and thereupon the said clerk shall docket the same in the book

kept by him for docketing of judgments, transcripts whereof

are filed with him as such clerk, as if the same was a transcript
of a judgment record for the amount of the penalty ;

and the

recognizance and the certified copy of the order forfeiting the

recognizance shall be the judgment record
;
such judgment

shall in good faith be a lien on the real estate of the persons

entering into such recognizance, from the time of filing said

recognizance and copy order, and docketing the same as in this

section directed
;
an execution may be issued to collect the

amount of said recognizance, in the same form as upon a judg-
ment recovered in the Court of Common Pleas of said city and

county in an action of debt, in favor of the people against the

persons entering into such cognizance." At the next session of

the Legislature (L. 1845, p. 250), it was enacted that these
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judgments should be subject to the jurisdiction and control of

the Court of Common Pleas for the city and county of New
York, in the same manner as if such judgments had been

actually docketed in that court. The Code of Procedure did

not afl'ect the methods of enforcing recognizances, being ex-

cluded from applying thereto by the terms of section 471. In

1855, all the provisions of the Code of Procedure were made

to apply to all recognizances forfeited in any Court of General

Sessions, or of Oyer and Terminer, in any of the counties in

this State, and the second section of the act declared that "
all

laws or parts of laws or provisions of statutes in any wise conflict-

ing with such applications of the provisions of the Code of Pro-

cedure to the said forfeited recognizances are hereby repealed
"

(L. 1855, c. 202, 4 Edm. Stat. 599). In 1861, the Legislature

passed an act entitled "An act in relation to fines, recogni-

zances, and forfeitures" (L. 1861, c. 333, 4= Edm. Stat. 653).

The first section of this act provides that no fine imposed by

any court for a .criminal offense shall be remitted, except in

compliance with certain conditions therein prescribed. The

second section provides that all recognizances shall be filed in

the office of the court at which the party is recognized to ap-

pear, within ten days after the same is taken. The third sec-

tion declares, as follows :
" The eighth section of the fourth

article of an act entitled ' An act for the establishment and

regulation of the police of the city of New York,' passed May
seventh, eighteen hundred and forty-five, is hereby declared to

be in force, and shall be applicable to the city and county of

New York." The uninterrupted practice ever since that day
has been precisely what it is in the cases at bar, and in strict

accordance with the provisions of the law of 1814.

ROBINSON, J. These are appeals from orders denying mo-

tions to vacate judgments entered upon forfeited recognizances
in criminal cases, in pursuance of the provisions of L. 1844, c.

315, 8, such judgments being made by L. 1845, c. 229, the sub-

jects of the jurisdiction and control of this court, in the same

manner as if actually docketed therein. This complete super-
vision of such judgments has been affirmed by the Supreme
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Court, when an appellate court, in The People v. Gildersleeve

(10 Barb. 44), and since in The People v. Lott (21 Barb. 130),

and has since been constantly exercised.

Such a recognizance is an instrument peculiar to the com-

mon law, and is given as security for the appearance of persons

charged with crimes. It consists of an acknowledgment of debt

to the people in a sum fixed for bail, and is intended to be made
a matter of record, whereon, when duly filed and enrolled, judg-
ment and execution may be had {People v. Kane, 4 Den.

535, and cases cited
;
The People v. G-ildersleeve, and Same v.

Lott, supra).

Although of such high character, it partook of the nature of

a bond and warrant of attorney in civil cases, and being the act

of the party executing it, giving authority for such entry of final

judgment thereon, it constituted due process of law, and in-

fringed upon no right of trial by jury, which (as might be done

in civil cases) was waived (Hurray's Lessees v. IIoboT&en Land
and Imp. Co. 18 How. [U. S.] 272; Const. 1846, art. 1, 2;

Emlury v. Connor, 3 N. Y. 511 : 2 Abb. Dig. [TJ. S.] 108, 29,

and cases cited). Previous to 1818, such proceeding was had

in a court styled a Court of Exchequer (1 E. L. [1813] 400),

whose powers were by act of 1818 (L. 1818, c. 283, 8) trans-

ferred to the Court of Common Pleas of the several counties.

By the Revised Statutes (2 R. S. 362, 21) such instruments

were, as to the other counties, deposed from their high preroga-

tive, as conferred by the common law, and made mere instru-

ments of evidence of debt, to be prosecuted by the district at-

torney (2 E. S. 480, 1, 29, 31) ;
but this county was excepted

from such general legislation, and the proceedings for the col-

lection of fines and recognizances then in force were continued

(2 R. S. 487, 43). This was by scirefacias for obtaining exe-

cution on the judgment, or an action of debt upon the recog-
nizance.

By the subsequent act of 1839 (L. 1839, c. 343), the proceed-

ing by action in debt, under the provisions of the Eevised Stat-

utes, was made applicable to this county, except that the dis-

trict attorney was only to be entitled to costs when prosecuting

by order of the court (L. 1839, c. 343, p. 317). The act of 1*44
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(L. 1844, c. 315, 8), however, restored the proceedings on for-

feited recognizances in this county to their common law office,

with the right of entry of judgment thereon upon filing such

recognizance with the clerk of the city and county of New York,
with a certified copy of the order for its estreat, and also of exe-

cution, without scirefacias, against the real and personal prop-

erty of the persons entering into such cognizance (L. 1844, c.

315, p. 476). No alteration in the mode of giving effect to such

instrument is claimed to have occurred until the amendment to

section 471 of the Code of Procedure (which previously had

wholly excepted proceedings on recognizances from its opera-

tion) by chapter 202 of the Laws of 1855 (L. 1855, p. 305), by
which it was enacted as follows: "

1. All the provisions of

the Code of Procedure are hereby applied to all recognizances
forfeited in any Court of General Sessions of the Peace of

Oyer and Terminer in any of the counties of this State." By
section 2 all laws or parts of laws conflicting with such applica-

tion of the provisions of the Code of Procedure to such for-

feited recognizances were repealed ;
and by section 3 it was

provided that in no case should any fees or costs upon proceed-

ings upon forfeited recognizances be chargeable upon this city

or county by the officer prosecuting the same. A review of

these several provisions of law does not relieve from doubt the

question, whether the summary mode of enforcing such recog-

nizances by filing the same and a certified copy of the order

estreating it, and thereby effecting a judgment with immediate

right of execution, which appertained to this county, in addition

to the prosecution of the recognizance as a mere evidence of

debt, was intended to be abrogated by the act of 1855. The

Revised Statutes (2 It. S. 480, 1, 31) had used imperative

language that such recognizances forfeited in other counties

should be sued in an ordinary action of debt. The Code of

1849 ( 471) excepted all former modes of proceeding on such

instruments from its operation ;
the act of 1855 uses no such

imperative terms, but may be construed as applicable to all

suits brought by original process in any such actions to recover

the debt due by the recognizance. Being but a remedial stat-

ute, it cannot, upon well recognized rules of construction, be
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held, except by express terms, or by necessary implication

from such as are used, as inhibiting or abolishing such other

remedies or modes of procedure upon forfeited recognizances as

were known to the common law, and it is rather to be held as

affording a cumulative remedy. Justice Spencer, in Wheaton

v. Hibbard (20 Johns. 293), says :
"
Now, the principle is, that

where a party has a remedy at common law for a wrong, and a

statute be passed giving a further remedy, without a negative

of the common law remedy, express or necessarily implied, he

may, notwithstanding the statute, have his action at common
law." To the same effect are Almy v. Harris (5 Johns. 175) ;

Wetmore v. Tracy (14 Wend. 255) ; Stafford v. Ingersol (3

Hill, 38) ; Turnpike Co. v. The People (9 Barb. 161).

It is a fundamental rule of construction that all acts altering

or impairing the common law rights of parties are to be strictly

construed, especially such as abridge the rights of the people
to any remedy to be afforded them in their own courts. I am
therefore of the opinion that a construction of the provisions of

the act of 1855 found complete solution or satisfaction in their

application to all suits upon forfeited recognizances to be

brought, as well on those estreated in this as in the other coun-

ties of the State, as a substitute for the common law action of

debt
;
and that while by this enactment such recognizances when

sued upon were to be prosecuted in the mode prescribed by the

Code, the common law mode of procedure upon forfeited recog-
nizances by direct enrolment and entry of judgment thereon, by
virtue of such quality attached to them at common law, was

not, as respects this county, abrogated or interfered with. But

were this otherwise, the provisions of the subsequent act of 1861

(L. 1861, c. 333), declaring that the before mentioned section 8

of the act of 1844 was still in force and should be applicable to

the city and county of New York, if necessarily an act of orig-

inal legislation, and void as one of judicial legislation, was not

obnoxious to any constitutional objection. It is claimed it was
in violation of the provisions of article 3, section 16, of the Con-

stitution, declaring that " no private or local bill shall embrace
more than one subject, and that shall be expressed in the title."

The title of this is,
u An act in relation to fines, recognizances
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and forfeitures
;

" and the first section prescribes and limits the

mode for the remission or reduction of fines; the second re-

quires the filing of every recognizance, with the complaint in

question, the affidavits and other papers upon which it is

founded, within ten days after it is taken
;
and the third sec-

tion is to the effect above stated.

I am unable to discover in this act of 1861 any evasion of

the provisions of the Constitution. The title does not express

any local subject, but has reference to the general administra-

tion of justice relating to the matter of fines, recognizances and

forfeitures, in which all persons are interested, and affecting all

coming within the range of the operation of the act. It has

general application upon those subjects to the whole State, and

the third section, applicable to this county, is but the special

expression of the wrill of the Legislature, within the general

subject embraced in the title. The exclusion of one or more

counties from the operation of the general act, or the making
of particular provisions on a general subject, in reference to one

or more counties or localities, is clearly within the legislative

powers, and not obnoxious to constitutional objection (Matter

of Walker
t
1 Edm. 574

;
Conner v. The Mayor (&c. of New

. York, 5 N. Y. 286
;
Williams v. The People, 24 Ib. 405 ;

Matter of Mayor, 50 N". Y. 504).

In this view of the law applicable to the cases under exam-

ination, the clause contained in the recognizances in two of them,

consenting to the entry of judgment thereon, in the manner

provided in the act of 1844, was but an expression as to the

legal effect of the instrument, and was mere surplusage. The

maxim,
" utile per inutile non mtiatur? applies (People v.

Millis, 5 Barb. 511).

In my opinion, the several orders in these cases should be

affirmed, with costs.

LARREMORE and VAN BEUNT, JJ., concurred.

Orders affirmed.
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THOMAS REGAN against JOHN G. GEKDES.

Defendant, having a lease of premises, a part of which he sublet, rented a part of

them, on Oct. 14th, to the plaintiff, under the agreement that the plaintiff, on

Nov. 1st, should take a lease of the whole premises from the owner. Subse-

quently it was agreed as being
"
equal" to the former arrangement, that the

plain tiff should take a lease from Oct. 1st, and pay the rent from that day, and

the defendant should pay the plaintiff rent for the premises he had occupied up
to Oct. 14th. Held, that under this agreement the defendant was bound to pay
to the plaintiff the October rent he had collected before the agreement was

made.

APPEAL from a judgment of this court, entered on the re-

port of a referee.

The action was for money had and received to the use of

the plaintiff.

The answer was a general denial. The facts of the case

were that on Oct. 14th, 1S71, the defendant was the lessee of

premises in the city of New York, a part of which he used for

the purposes of a business there carried on by him, another

part for dwelling purposes for himself, and the remainder he

rented to various tenants. On that day (Oct. 14th) he agreed
to sell to the plaintiff his store (including stock, &c.) and his

lease, on the following terms, to wit, that the plaintiff should

pay $2,000, and also pay to the defendant half a month's rent

of the store premises (up to Nov. 1st) and go into possession at

once, and on Nov. 1st should take a lease of all the premises
from the owner. On the same day the plaintiff' took possession
under this agreement.

By the terms of the defendant's lease, the rent was payable

by him at the end of the month, but he collected the rent from

his subtenants monthly in advance, and on Oct. 14, when the

plaintiff' went into possession, he had collected the rent for the

parts of the premises which were not occupied by him, and it

was therefore agreed that he should pay to the landlord tlu rent

for the whole premises for October, and that plaintiff should

pay to the defendant half a month's rent for the store premises,
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as above stated. A few days after the plaintiff went into pos-

session, the defendant suggested to the plaintiff, as an agree-

ment "
equal

"
to the former one, that the plaintiff should take

from the owner a lease of the whole premises from Oct. 1st,

and pay the rent from that time, and that the defendant would

then pay the plaintiff half a month's rent of the store premises
and a whole month's rent of the apartments he occupied. To
this the plaintiff agreed, and took a lease ar?d paid the rent ac-

cordingly, and then demanded of the defendant payment of the

amount of October rent, $231, that he had collected from his

subtenants. This the defendant refused to pay, and this action

was brought to recover the same.

The cause was referred, and the referee reported in favor of

the plaintiff, and the defendant appealed.

JVF. DALY, J. The account given by defendant and his

witness, of the agreement between himself and plaintiff, is flatly

contradicted by the memorandum of the agreement reduced to

writing, signed by defendant. That was the first agreement
between the parties spoken of by plaintiff. By it the plaintiff

was to pay the defendant half a month's rent of the store and

come under full months' rent for the premises, on November

1st, to the landlord. In view of the knowledge of all parties,

that the defendant had then in his hands the rent of the sub-

tenants for the whole month of October, which he had col-

lected, and was to receive in addition thereto the rent of the

store for the balance of October, from the plaintiff, it was

clearly the intention that defendant was to pay the landlord

Wettyen the full rent for that month.

The subsequent alteration of this agreement between the

parties, was in two points only, viz.. that the plaintiff was to

take the lease from October 1st, instead of November 1st, and

was to receive from defendant half a month's rent of the store

and a month's rent of the premises in the building occupied by

defendant, instead of paying half a month's rent of the store

to defendant. This was upon the defendant's suggestion that

it would be equal to the arrangement first made "
equal to

him paying me for half a month and making the lease from
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first November." It would not be equal, if plaintiff were to

pay the landlord the October rent, as defendant claims he

should. But the language evidences unmistakably the intent

of the parties to make the last arrangement
"
equal

"
to the

former, and this intent can only be carried into effect by con-

struing the agreement of the parties, as finally made, to mean :

that plaintiff was to become responsible to the landlord, under

the new lease, for the whole month of October
;
and that de-

fendant was to pay plaintiff, not only rent for his own occupa-
tion of the premises, but also the rent from the subtenants,

which he had already collected for that month. "Where the

intent of the parties is plain, it will be carried into effect, even

if the words used in making the agreement fail to express

every part of it. No other construction could be given to the

language of the parties which would not be grossly inequitable

to the plaintiff, and Avhich would not give to defendant by
the last arrangement an advantage that he disclaimed when he

stated that it was to be "
equal

"
to the first one.

The plaintiff had a right to demand and receive from the

defendant, the rents for October, collected from the subtenants,

and the recovery being for that sum, the judgment must be

affirmed.

DALY, Ch. J., and LOEW, J., concurred.

Judgment affirmed.
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Stern v. Nussbaum.

AUGUST STERN et al. against PHILIP NUSSBAUM.

A discharge in bankruptcy is a good defense to an action for a debt provable in

bankruptcy incurred previous to the filing of the petition, even as against a

creditor who is not named as such in the schedules, and who had no notice of

the proceeding.

In order to revive a debt barred by a discharge in bankruptcy, the new promise

to pay should be distinct, unambiguous and certain, and a mere promise by a

person discharged in bankruptcy to pay
" as soon as he got through with that

squaring up," it not being shown what the "
squaring up

"
was, is not sufficient.

APPEAL from a judgment.
The facts are stated in the opinion.

A. J. Perry,
for appellant.

Jacob A. Gross, for respondent.

LARREMOKE, J. The plaintiffs sued to recover a balance of

account, $240 13, for goods sold during 1865 and 1868. The
defendant filed his petition for a discharge in bankruptcy

April 15th, 1868, in pursuance of the act of Congress passed
March 2d, 1867, and his application was finally granted Sep-

tember 16th
;
1868.

The plaintiffs do not appear as creditors in said proceed-

ings, and had no notice thereof. The discharge in bankruptcy
was a good defense to all liabilities incurred by defendant prior

to April 15th, 1868. Such a discharge cannot be impeached
in a collateral proceeding, but a creditor whose rights are

affected thereby, must resort to the remedy provided by the

34th section of said act (Ocean National Bank v. Olcott, 46

N. Y. 12). Nor was any subsequent promise to pay the debt

so discharged legally established. The only evidence upon
this point is found at folio 45 of the case, where one of the

plaintiffs testified as follows :
" I once asked him (defendant)

for money, and he told me he had been discharged in bank-

ruptcy and would give me some money as soon as he got
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through with that squaring up. I don't know what that re-

ferred to." A new promise, to revive such a debt, should bo

distinct, unambiguous and certain.

i It surely cannot be urged that the testimony in the case

meets the requirements of the law in this respect. The most
that can be said of it is that defendant's declaration (at fol. 45)
was intended as an acknowledgment of his subsequent indebt-

edness to the plaintiffs, incurred in September and November,
1808, and after the filing of his petition in bankruptcy.

To the amount of such subsequent indebtedness and inter-

est, $53 57, the judgment herein should be reduced and af-

firmed for that amount.

ROBINSON, J., concurred.

Ordered accordingly.

HENRY S. FEARING et al. against ROBERT IRWIN et al.

It wwns that where a case is agreed upon and submitted without action, under
372 of the Code of Procedure, the court have no power to decide as to the

existence of any of the facts admitted to exist by the case submitted, and can-

not against the will of one of the parties strike out an admission of fact therein

contained.

Even if such a power exists in the court, it will not be exercised where the admis-
sion has not been made under any mutual misconception or mistake, nor pro-
cured by fraud.

MOTION to amend a case agreed upon and submitted in a

controversy without action, by striking out an admission con-

tained in it.

The question submitted to the court for its decision was,
whether Apthorp's lane and Bloomingdale road, in the city of
New York, had been duly closed according to law, and whether
the plaintiffs, as abutting owners, acquired the fee simple to the
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middle of the road. By the case as agreed on, it was admitted

that when the road was so closed, the plaintiffs would become

such owners, and the deed under which the plaintiffs claimed

was also set out. This court, at general term, held that under

the deed set out in the case, the plaintiffs would not, on the

closing of the road, become such owners
;
but that as such

right of ownership in them was admitted, the presumption was

that they claimed under other sources of title, as well as under

the deed, and that the admission was conclusive.

The court, therefore, having concluded that the road had

been closed, adjudged the title to the center to be in the plaint-

iffs (reported in 4 Daly, 385
;
affirmed in 55 N. Y. 486).

This motion was made to strike out the admission as to the

ownership on the closing of the road.

Percuriam* We consider it exceedingly doubtful whether

the court has any power to grant such an application as this.

Our jurisdiction is founded upon a case containing facts which

the parties have agreed upon, and submitted without action ;

and what we are asked to do is to amend the case by striking

out a part of it against the will of the plaintiffs. But whether

we have any such power or not, this is not a case where there

has been any fraud, or any mutual misconception or mistake.

The motion is, therefore, denied.

* Present DALY, C!>. J., and ROBINSON and J. F. DALY, JJ.
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Richardson v. Kropf.

ENOS RICHARDSON against ADAM KKOPF AND JOHN MOSER.

Where an appeal from a judgment is taken to the general term, and the judgment
is there reversed, but, on appeal to the Court of Appeals, the judgment of the

general term is reversed, and that of the trial term affirmed, the sureties on the

undertaking, given under 334 and 335 of the Code of Procedure, on appeal

to the general term, are liable in the same manner as if the judgment had been

affirmed by the general term.

The fact that the undertaking recites that the parties, feeling aggrieved,
" intend

to appeal to the general term," does not limit the liability of the sureties to the

result of the appeal to the general term alone.

The case of Wilkins v. JEarle (46 N. Y. 358) distinguished.

APPEAL by defendants from a judgment of this court, en-

tered on the decision of a judge of this court, after a trial before

him, without a jury.

The facts are stated in the opinion.

John C. Laug, for appellants.

Gco. W. Parsons, for respondent.

HOBINSON, J.- This is an action against sureties on an

undertaking, given on an appeal from a judgment of the

Superior Court to the general term, wherein, after a recital of

the intention of the defeated party
" to appeal to the general

term of said Superior Court," the undertaking contained the

obligation of the sureties prescribed by sections 334 and 335

of the Code. The judgment was reversed by the general

term, but on appeal to the Court of Appeals, such judgment of

the general term was reversed, and the original judgment
affirmed

;
and such judgment of the Court of Appeals was,

by order of the Superior Court, made the judgment of that

court.

The only question raised on the argument, viz. : "Whether

the judgment of reversal by the general term satisfied and

discharged the obligation of the sureties on the undertaking?
has been settled adversely to the present appellants by the

Court of Appeals, in the cases of Robinson v. Plimpton [1862]
VOL. V.-25
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(25 K Y. 484), and Gardner v. Barney [1863] (24 How. Pr.

467), affirmed in that court (see 25 How. 599
;
4 Abb. K S. 251).

The appellants, however, claim that the undertaking only
recited an intended appeal to the general term, and that such

restricted recital necessarily intended a limitation to the result

of an appeal to that tribunal.

It is undoubted that sureties may limit their obligation,

and if such restricted liability is accepted without objection,

although it does not give the full security afforded by an un-

dertaking in the form prescribed by the Code, yet none other

can be enforced. The obligatory portion of this undertaking

was, however, in the general form prescribed by the Code, and

while the recital was precisely what the appellant intended, it

was also descriptive of such an appeal as the law, in that state

of the case, alone permitted. None other than such appeal was

taken by the principal, and the erroneous judgment he suc-

ceeded in obtaining at the general term imposed upon the other

party the necessity of resorting to the Court of Appeals for its

correction
;
but being thus corrected, it stood as a judgment

consequent upon that appeal, and resulting therefrom.

It is claimed that the cases in*the Court of Appeals, above

cited, have been in effect overruled by the subsequent case of

Wilkins v. Eaarle (46 K Y.. 358), and that it holds, that the

subsequent judgment entered upon the remitlilur is the judg-
ment of that court, and not of the court below, in which it is

entered.

I am unable to perceive any such result from that decision,

or that any such point arose, or was necessarily decided. It

simply asserts the stringent power of that court over the court

below to require a strict compliance with its mandate, and the

execution of its judgment by the court to which it is sent
;
but

it in no way holds that when the court below has so ordered and

adjudged, its judgment because so entered by enforcement be-

comes any the less its own final judgment upon the original

appeal.

The judgment should be affirmed.

J. F. DALY, J., concurred.

Judgment affirmed.
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"Wheeler v. McCabe.

LDCIEN T. WHEELER et al. against PATRICK McCABE.

Where an appeal to the general term is dismissed for a failure to serve the

printed case and exceptions required by Rule 50 of the Supreme Court, the

sureties on the undertaking on appeal given under 334 and 335 of the Code

of Procedure, are liable to the same extent as if the judgment had been affirmed.

Where the appeal is dismissed in this manner an action can be commenced on the

undertaking without waiting until ten days after service of notice on the ad-

verse party of the entry of the order dismissing it, such as is required by 348

of the Code of Procedure when the judgment is affirmed.

APPEAL from the general term of the Marine Court.

The facts are stated in the opinion.

ROBINSON, J. This is an appeal from a judgment recovered

in the Marine Court against the defendant, upon an undertak-

ing given on an appeal from a judgment (rendered by a single

judge against the defendant McCabe) to the general term.

As required by the act of 1853 (L. 1853, c. 617), that ap-

peal was taken in the same manner and with like effect as ap-

peals to the general term of the Supreme Court from a single

judge, and upon like security as required by sections. 334 and

335 of the code (Robert v. Donnell, 31 K Y. 446). As in that

case it was intended to stay proceedings on execution, the un-

dertaking was, among other things,
"
to the effect that if the

judgment appealed from, or any part thereof, be affirmed, or

the appeal be dismissed, the appellant will pay tJie amount
directed to bepaid by thejudgment, or the part of such amount
as to which the judgment shall be affirmed, if it be affirmed;

only in part," &c.

The appeal so taken was dismissed, with costs, for failure- to

serve the printed case and exceptions required by the 50th

rule of the Supreme Court. This dismissal was ordered on the

28th of October, 1S72, unless the appellant, within fifteen days
from service of a copy of such order, should serve copies of the

printed case and exceptions, in which case the argument was to
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be put over to the November general term. At that term it

was ordered and adjudged that the appellant had not complied
with the permission afforded him, and leave to argue the ap-

peal was denied him.

There can be no question but that this was an effectual dis-

missal of the appeal within the terms of the undertaking

(Deters v. Groupe, 15 Abb. Pr. 263). While such dismissal of

an appeal for defects or laches in the appellant's proceeding does

not operate as a bar to another appeal if the time limited there-

for has not elapsed, it is a mode of procedure well known in

our system of practice, and operates as a final disposition of the

action taken and rights of the appellant on such appeal (Sun
Mut. Ins. Co. v. Dwight, 1 Hilt. 50

;
Sates v. Vo&rhees, 20 N.

T. 525
;
Genter v. Fields, 1 Keyes, 483

; Maltby v. Greene, 1

Keyes, 548; Harper v. Hall, 1 Daly, 498). Such dismissal

occurred within the terms of the undertaking by operative

orders of the general term of the Marine Court.

A further objection to this recovery is raised for want of the

ten days' notice before suit brought upon such an undertaking,

required by section 34-8 of the code, of " the entry of the order

or judgment affirming the judgment appealed from." Such

provision does not operate in this case, as the judgment was

not affirmed, but the appeal was simply dismissed. The right

of future appeal still existed until thirty days after notice of

the judgment or order to the adverse party had elapsed (Code,

331
; ^Fry v. Bennett, 16 How. Pr. 402

;
affi'd in Ct. of Appeals,

26 How. 599). Such rights growing out of affirmance of the

judgment and dismissal of the appeal being so essentially dif-

ferent, no such notice was required in the present case before

suit brought.
The judgment should be affirmed.

LAREEMORE and YAN BRUNT, JJ., concurred.

Judgment affirmed.
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Troxell v. Kaynes.

WILLIAM L. TEOXELL against JOHN C. HAYNES.

Plaintiff obtained a preliminary injunction, which was on the return of the order to

show cause accompanying it dissolved, and on a trial of the case on the merits

the complaint was dismissed, and costs and extra allowance granted to the de-

fendants, which was paid. On a reference under 222 of the Code of Pro-

ceedure to ascertain the damages suffered by the defendants by reason of the

injunction;

Held, That the defendant's expenses for counsel fees in procuring the dissolution

of the injunction should be allowed as damages, without deducting therefrom the

amount of costs and allowance granted in the trial on the merits.

The case of Andrews v. The Gknville Woollen Company (50 N. Y. 128) distin-

guished.

APPEAL from an order. The facts are stated in the opinion.

ROBINSON, J. The object of this action was to enjoin the

defendants in the use of an unpatented secret of trade, and this

proceeding brings in review on appeal a decision made upon
the rights of the defendants to enforce an undertaking in the

sum of $500, given on the granting of a preliminary injunc-

tion. There were five defendants, and on the hearing upon the

return of the order to show cause why the injunction should

not be continued, that preliminary injunction was dissolved as

to four of the defendants and retained as to the defendant

Haynes. An expense of five hundred dollars was incurred by
all of the defendants for counsel fees on that motion, but by
reason of the retention of the injunction against Haynea, the

damages of defendants on that motion have, upon a reference

had under section 222 of the Code, been assessed at $400.

Upon a subsequent trial on the merits, the complaint was dis-

missed as to all the defendants, and they recovered for costs

$347 94, which included an extra allowance of $250. These
costs have been paid, and the defendant and his sureties claim,
and the judge from whose decision this appeal was taken has

decided that such costs and allowance were to be deducted from
the $400 assessed as defendant's damages under the under-

taking.
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As to the defendant Haynes, the motion to dissolve the in-

junction was denied, and it was continued until final judgment.
Under these circumstances the respondents claim that such trial

was necessary to determine the right to the preliminary injunc-

tion as to him, and that the taxed costs, including such extra

allowance awarded the defendants " in a difficult or extraor-

dinary case after defense interposed or trial had" (Code, 309),

were an indemnity to defendants (Code, 303), that was to be

considered pro tanto as allowance for
"
damages sustained by

reason of the injunction.'"' No proof was offered or finding
made by the referee that such extra allowance was in any way
awarded in consideration of any services of counsel on the trial,

or upon any employment or effort having special reference to

the removal of the injunction, nor do I find any warrant in any
of the authorities cited for holding that the general taxable

costs arising in this action, including the extra allowance, and

awarded by way of "
indemnity for the expenses of this action

"

(Code, 303), should be applicable, or considered with refer-

ence to such special damages as were occasioned by the issuing

of the injunction. The language of the courts is uniformly to

the contrary, and that none of the general costs of the action

constitute any part of such damages (Coates v. Coates, 1 Duer,
664:

;
Childs v. Lyons, 3 Eobt. 704

; Strong v. De Forest, 15

Abb. Pr. 427
;
Town of Guilford v. Cornell, 4 Ib. 220

; Hovey v.

Rubber Tip Pencil Co. 50 N. Y. 333
;
Disorow v. Garcia, 52

N. Y. 654).
4 The case of Andrews v. The Glenmlle Woollen Co.

(50 N. Y. 128) is an exceptional one, where the original motion

to dissolve the injunction
" was not denied on the merits, nor

for irregularity in making the motion, but because the court in

its discretion thought it more advisable to defer the inquiry
into the merits until the final hearing." In the present case,

the continuance of the injunction as against Haynes in no

way appears to have been ordered upon any such exceptional

grounds, or that the hearing on the merits was at all deferred,

or the motion decided otherwise than on the merits as they
were then made to appear to the judge. The subsequent trial

was then, as well as to him as to the other defendants, an ordi-

nary trial necessary for the disposal of the merits of the con-
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troversy. In such case no counsel fees or costs of the trial are

allowable as damages sustained by reason of the injunction, as

is held in Uovey v. Rubber Tip Pencil Co., Disbrow v. Garcia,

and other cases above cited.

I am therefore of the opinion that the allowance by the

judge of the taxable costs and extra allowance made on final

judgment (and already paid) as part of the damages contem-

plated by the provisions of the undertaking, was error, and that

the damages reported by the referee are not to be in any re-

spect, for any of the causes stated, diminished or reduced.

The order should, in this respect, be reversed, and an order

made confirming the referee's report, but I concur in the

judge's opinion that no final judgment should be entered upon
the report, but leave should be given to prosecute the same.

LARREMORE, J., concurred.

Ordered accordingly.

THE BOARD OF COMMISSIONERS OF PILOTS against PHILIP

DICK, MASTER OF THE PROPELLER RELIEF.

Under the act establishing regulations for the port of New York (L. 1857, c. 671),

a District Court in the city of New York cannot acquire jurisdiction to render

judgment against the master of a vessel for a penalty imposed by the act

merely by attachment of the vessel, and without personal service of process
on the master.

APPEAL from the First District Court.

The facts are as follows : On the 19th day of August,
1873, the defendant was master of the propeller Relief, and

permitted to be thrown into the waters of the North river,

on said day, a large quantity of ashes, and this action was

brought to recover a penalty of fifty dollars imposed by an
" act to establish regulations for the port of New York," passed
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April 16th, 1857. Upon an affidavit of the above facts, the

justice of the District Court in the city of New York for the

First Judicial District issued an attachment in this action

against the propeller Relief.

This attachment was served by attaching the said propeller.

No summons was ever served or issued. Upon the return of

this attachment, the counsel made the objection that the court

had not acquired jurisdiction.

1st. Because it was an action for a maritime tort, of which

the United States District Court has exclusive jurisdiction.

2d. Because no sufficient process had been issued.

The justice thereupon rendered judgment for the defendant,

and from that judgment this appeal was taken.

George W. Blunt, for appellants.

JBeebe, Wilcox & Uobbs, for respondent.

VAN BRUNT, J. The statute under which this claim is

made is as follows :
" It shall not be lawful to throw, or cause

to be thrown into the waters of the port of New York, &c.,

&c., any cinders or ashes from any steamboat under the penalty
of fifty dollars for each and every offense, to be recoverable by
the commissioners hereinafter named

;
and for such penalty,

the steamboat from which such cinders or ashes were thrown,
its master and owner shall be liable."

The eighteenth section provides that "
all the fines and

penalties incurred under this act shall be recoverable by and in

the name of the said commissioners. In all cases where the fines

and penalties prescribed by this act are made liens upon prop-

erty, they shall be enforced by attachments issued by the court

where the proceedings for the recovery of such fines and

penalties shall be pending, to the officers to whom executions

of such courts are issued, and shall be enforced and discharged
in like manner as attachments against property of non-resident

debtors."

This court has decided that an action may be maintained

against the master of a steamboat for the penalty mentioned in
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the above act (Board of Commissioners of Pilots v. Frost, 4

Daly, 353) ;
but how an action in rem can be maintained has

not been pointed out. It is true that the act says that where

the penalty is made a lien upon property, it may be enforced

by attachment, &c., which attachment shall be enforced and

discharged in like manner as attachments against property of

non-resident debtors
;
but it is to be observed that these pro-

ceedings are to be governed by the practice of the court from

which it issues in respect to attachments against the property
of non-resident debtors.

It is not pretended that the requirements of the District

Court act in respect to attachments have been complied with in

this case, and without such a compliance I am wholly unable

to see how jurisdiction can be acquired. There is another fatal

objection to this action. This is an action against Philip Dick,
master of the propeller Relief, to recover this penalty, and an

attachment is issued, not against his property, but against the

propeller Relief. Where the court gets the authority to issue

such an attachment I have not been able to discover.

If the penalty could be enforced in rem in a State tribunal,

it must be as an action against the vessel, as it is clear that no

attachment can issue in an action against an individual except

against the property of the defendant. In disposing of

this case it is entirely unnecessary to determine the question as

to the exclusive jurisdiction of the United States courts, and
that question is not passed upon.

The judgment must be affirmed.

ROBINSON and LAKREMORE, JJ., concurred.

Judgment affirmed.
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Berg v. The Narragansett Steamship Company.

EDWARD C. BERG against THH NARRAGANSETT STEAMSHIP

COMPANY.

A common carrier is not, in the absence of a special contract, liable for loss of

goods beyond his own route, although he receives them marked for a particular

destination.

Such a special contract may, however, be shown by the recitals in the receipt for

the goods, and the manner in which the way list is made up, and also from the

fact that a through freight is charged, and that the connecting carriers have a

contract with each other by which to carry freight through for a single price

to be divided between them.

APPEAL from a judgment of the general term of the Marine

Court, affirming a judgment of that court entered on the ver-

dict of a jury.
The action was against the defendant as a common carrier,

for loss of the plaintiif's trunk.

On the trial the defendant's counsel offered to show that

the company sent goods only upon bills of lading excluding

passenger baggage ;
that the checks brought by expressmen

(such as the one get out in the opinion) were countersigned,

and that the person delivering the goods then went to the of-

fice and took a bill of lading by which the company was re-

sponsible only for the delivery of the goods to the Old Colony
Railroad. This evidence was excluded.

The court charged the jury that, for the purposes of the ac-

tion, the Narragansett Steamship Company was a line through
to Boston, the same as if their vessels went to Boston, al-

though they formed a line with the Old Colony Railroad, and

that they were bound to take the trunk to Boston.

The other facts are stated in the opinion.

The plaintiff had a verdict for $434 50, and the judgment
thereon was affirmed by the general term of the Marine Ccurt.

Defendant appealed to this court.

Thomas G. Shearman, for appellant.

Browne & Rale, for respondent.
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LARREMORE, J. The defendant is a common carrier between

New York and Fall Eiver. Plaintiff's trunk was delivered to

an agent of the defendant at New York, aud the following re-

ceipt issued therefor :

" NEW YOKK, July 17th, 1872.
" Received from Schroder's express, in good order, on board

the boatfor Boston, the following packages :

" Marked Edw. C. Berg,
" Care Chas. S. Pitman,

"Boston, Mass.
" One (1) trunk. "

J. B. J."

The trunk was carried from New York to Fall River, and

there delivered to the Old Colony Railroad Co., but failed

to reach its destination as per receipt directed and expressed.
The question raised on this appeal is, the extent of defendant's

liability on said receipt.

In Foy v. The Troy & Boston R. E. Co. (24 Barb. 382), it

was held, that where property is received by a carrier for trans-

portation, addressed to a person beyond the route of such car-

rier, in the absence of proof, an agreement will be inferred on

his part to deliver the property as directed.

The contrary view is maintained in Wright v. Boughion
(22 Barb. 561), where it is held that a copy of an address upon
a delivery receipt was mere matter of description, and not an

agreement.
But the rule is now settled, that a common carrier is net

liable for loss of goods beyond his own route, although he re-

ceives them marked for a particular destination (Root v. Great
Western R. R. Co. 45 N. Y. 524; Van Santvoord v. St.

John, 6 Hill, 158
;
Dillon v. N. T. & Erie R. R. Co. 1 Hilt,

231
;
Kiender v. Woolcott, 1 Hilt. 223).

Did the defendant then agree to deliver plaintift's trunk as

indicated in the receipt ?

It was delivered to John B. Jacobson, defendant's agent in

New York, whose initials are subscribed to said receipt, and who
gave no notice or intimation at the time that defendant's route

terminated at Fall River, nor was that fact in any way brought
to plaintiffs knowledge prior to his loss.
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The testimony shows that there was a contract between

defendant and the Old Colony R. R. Co. for the transportation

of freight from New York to Boston, and that the rates there-

for were apportioned and divided between the two companies.
Besides the defendant's "

way bill
"

(Plaintiff's Ex. No. 2)

designated the same route expressed in the receipt. It is headed
"
Narragansett Steamship Company, Way Bill of Merchandise,

New York to Boston per Steamer Bristol, July 17th, 1872."

Then follows a list of the consignees with the description and

destination of the goods received for transportation, including

plaintiff's trunk, and the through freight for the entire route

is specified and charged.

Upon all the evidence offered, the question of defendant's

liability was properly submitted to the jury, and the offer to

show, not a general commercial usage, but the defendant's

usage with respect to their bills of lading, to vary or modify a

special agreement, was properly excluded.

The judgment should be affirmed.

ROBINSON and VAN BRUNT, JJ., concurred.

Judgment affirmed.

AUGUST SHIMMEL against THE ERIE RAILWAY COMPANY.

Plaintiff was employed by the vice-president of the defendant, a railroad corpora-

tion, to operate au electric light used for the purpose of illuminating the de-

fendant's advertisements and for examining baggage at night, and the fact that

he was so engaged in the defendant's service was a notorious one
;
and it also

appeared that bills for services rendered by other persons had been paid on

vouchers certified by the vice-president: Held, that these facts were sufficient

to warrant a jury in finding that the vice-president had authority to employ the

plaintiff for the company.

APPEAL from a judgment of this court entered by direction

of the court at trial term, dismissing the complaint.

The facts are stated in the opinion.
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A. A. Redfield (T. G. Shearman with him), for the ap-

pellant, as to the power of the defendant's vice-president to em-

ploy plaintiff, cited Olcott v. Tioga R. R. Co, (27 N. Y. 546,

558) ;
Bank of U. S. v. Dandridge (12 Wheat. 64) ;

Briden-

lecker v. Lowell (32 Barb. 9) ;
Perkins v. Washington Ins. Co.

(4 Cow. 645, 659, 661) ; Hoyt v. Thompson (19 N. Y. 203, 219) ;

Angell & Ames on Corp. 3d ed. 269
;
8th ed. 283, 284

;

Beers v. Phmnix Glass Co. (14 Barb. 358) ;
Smith v. Hull Glass

Co. (11 C. B. 897) ;
Allen v. Citizens' Steam Navigation Co. (22

Cal. 28) ;
Lohman v. N. Y. & Erie R. R. Co. (2 Sandf. 39) ;

Marine Bank v. Clements (31 N. Y. 33
; afPg s. c. 6 Bosw.

166) ;
Farmers' & Mechanics' Bank v. Butchers' & Drovers'

Bank (14 N. Y. 623) ;
Bank of Lyons v. Demmon (Hill & D.

Supp. 398) ;
Nicholas v. Oliver (36 N. H. 218) ;

Goodwin v.

Union Screw Co. (34 N. H. 378).

Jos. Zarocque, for respondent.

LARREMORE, J. The plaintiff, who was employed by the

defendant as superintendent of the voucher and pay roll de-

partment, for which he was paid a stated salary, on the 12th

of October, 1869, was employed by the vice-president of

defendant to superintend and manage an electric advertising

light, on the corner of Broadway and 23d street, in defendant's

building or office. The claim made is for extra services from

6 P. M. until midnight, and for which he was employed, and
his compensation therefor was fixed at $100 per month. There
is no allegation that the services were not performed or that

the same were not for the benefit of the defendant.

Whether or not snch services were included in plaintiff's

duties as superintendent of the voucher and pay roll depart-

ment, was, under his testimony in explanation of the vouchers

and receipts offered in evidence, a question of fact for the jury.
The nonsuit was granted on the ground that Fisk, the vice-

president of the defendant, had no authority to make said con-

tract, and that defendant is not bound thereby. This, I think,
was error. Fisk was a general officer of the Erie Railway Co.

He certified vouchers for services performed for it, which were
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accepted and paid. The electric light was used to examine

baggage arriving at night on defendant's line, and to illuminate

their signs and advertisements on adjoining buildings. This

fact was notorious.

There was evidence enough of the acceptance by the com-

pany of plaintiffs extra and special services to put the de-

fendant to proof, and the judgment of nonsuit should be re-

versed, and a new trial ordered, with costs to abide the event.

ROBINSON, J., concurred.

Ordered accordingly.

ELIJAH J. DE RONDE et al. against CHARLES OLMSTED et al.

A written instrument conveying an interest in property e.g. a lease takes effect

from the time of its delivery to the grantee, and not from the date on which it

purports to have been executed.

In order to sustain a judgment against a person sought to be charged as owner in

a proceeding to enforce a mechanic's lien, there must be evidence to show that

at the time the contract for the work was made, he was the owner within the

meaning of that word as used in the mechanics' lien act.

APPEAL from a judgment of this court entered on the re-

port of a referee in a proceeding to enforce a mechanic's lien.

The facts are stated in the opinion.

Francis Tillou, for appellant Olmsted.

C. P. Hoffman, for respondents De Ronde and Jones.

G. W. Van Hosen, for respondents McManus and Murray.
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LARREMORE, J. The plaintiffs were copartners in business,

as carpenters and builders, and allege that between Nov. 4, 1870,

and March 7, 1871, at the request of the defendant, Charles

Olmsted, and in pursuance of an agreement to that effect,

they performed labor and furnished materials in altering and

repairing the building and premises No. 335 Spring street, in

the city of New York, of which said defendant was then the

owner, and for which he was indebted to them on March 7,

1S71, in the sum of $1,640, and for which, on the 4th day of

April, 1871, they duly filed in the proper office, notice of a

lien in pursuance of the statute.

Plaintiffs then demand judgment directing a sale of all the

right, title and interest of said defendant in said premises at

the time when said lien was filed, or which he has since ac-

quired, and also a personal judgment for any deficiency that

may arise on such sale.

The defendant denies that any agreement was ever made
with him, and avers that the labor and materials referred to

were furnished under a contract therefor, between said plaint-

iffs and one Cyrus Olmsted, and on his sole credit, and for

which they have been paid on account by said Cyrus, the sum
of $2,371 63, and which they have failed fully to perform, ac-

cording to the terms thereof.

The defendants McManus and Murray were subsequent

lienors, and filed notices of their respective liens, April 4th

and llth, 1871, and to which the same defense was interposed
as in the case of the plaintiffs.

The defendant Hazard was made a party on account of an

assignment of a leasehold interest of said premises to him, but

said assignment was not recorded until after said liens were

filed.

Judgment was rendered against the defendant, as prayed
for, in favor of each of the lienors, for the amount of their re-

spective claims, from which the defendant appeals. Hazard
has not appealed, and is concluded by the judgment.

In order to charge the defendant or his leasehold interest

with the claims in question, it must be affirmatively shown
that the liens were acquired in pursuance of some contract
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made or ratified by said defendant as the owner of said

premises, or by his duly authorized agent (L. 1863, c. 500, 1).

The evidence fails to establish this fact. The contracts in

dispute were all entered into with Cyrus Olmsted and payments
made thereon by him, which were received and accepted by
the several claimants.

He was in actual possession and occupation of the premises
at the time, and continued therein until March, 1871, when

most of the work and materials for which this action is brought,
had been furnished.

That Cyrus acted as the agent of Charles, was positivsly

denied by each, nor could such inference be drawn from the

facts proved.
Charles Olmsted had no interest in the leasehold which could

be made the subject of a lien, until the delivery to and accept-

ance by him, on or about March 1, 1871, of the lease thereof,

from Silas Olmsted. The instrument took effect from the time

of its delivery, and not from its date (Jackson v. Schoonmaker,
2 Johns. 230

;
Same v. Sard, 4 Id. 231

;
Same v. Phipps, 12

Id. 418), and particularly where, as in this case, there was

direct proof as to the time of the delivery (Ellery v. Metcalf,

1 Denio, 323
;
Harris v. Norton, 16 Barb. 264

; Costigan v.

Gould, 5 Denio, 290).

Whatever suspicion may attach to the circumstances sur-

rounding the negotiation for the new lease and the surrender

of the old one, the uncontradicted and unimpeached testimony

of the defendant and his son Cyrus, upon this point, must con-

trol the decision.

There being no evidence to sustain the findings of the ref-

eree, as to defendant's ownership and liability at the time said

contracts with the claimants were made, the judgment entered

thereon should be set aside (Draper v. Stouvenel, 38 !N". Y.219 ;

Fellows v. Northrop, 39 Id. 117
;
Mason v. Lord, 40 Id. 476;

Sheldon v. Sheldon, 13 Johns. 220).

The judgment herein should be reversed, and a new trial

ordered, with costs to abide the event.

KOBINSON, J., concurred.

Ordered accordingly.
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MARY D. SMITH against JAMES E. COOLEY.

Where arbitrators had rendered an award fixing the value of a building, and it

appeared that one of the arbitrators had, before his appointment and in view

of it, at the instance of the party afterwards proposing him, examined the build-

ing and formed an opinion as to its value : Held, that this was sufficient evidence

of partiality in the arbitrator to warrant a court of equity iu setting aside the

award.

Where arbitrators awarded $15,000 as the value of a building, which it appeared
from the evidence was not worth more than $6,000 : Held, that this fact alone

showed that the award was influenced by partiality, prejudice, or mistake of

facts, and was sufficient to justify the court in setting it aside.

Where a lease provided that in case the lessee should take down and remove the

buildings then on the land, or any part thereof, and erect upon said land in place

thereof a substantial building, that at the expiration of his lease he should be paid

by his lessor the value of such building so erected by'him : Held, that the lessee

could not claim payment for improvements made to the building already on the

land, although the nature and style of the building was wholly changed; and

The lease having also provided that the lessee should retain possession of the

premises until the amount due him for the building erected by him should be

paid or tendered to him : Held, that he could not be held liable for the value of

the use and occupation of the premises from the time of the expiration of his

lease, up to the time of the final decree in a suit brought to determine what

amount ought to be paid to him, it being decided in that suit that he was

entitled to the payment of a certain amount.

APPEAL from a judgment of this court, entered on the de-

cision of a judge at special term.

The action was brought to set aside an award made by
arbitrators, and to determine the rights of the parties under a

certain lease.

The facts of the case were as follows :

On the 4th of February, 1851, the plaintiff's ancestor leased

to defendant's assignor the lot of land (now) 8 Park place, in

the city of New York, 25 x 75 feet, for twenty-one years, from

May 1, 1851. The lease provided that the lessee might take

down and remove from said lot " the buildings now standing

thereon, or such part thereof as he shall elect, and erect upon
said land, in place thereof, a good and substantial building."

" The materials of the old building in such case to

belong to the party of the second part." There was also a

VOL. V. 26
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covenant for renewal by the lessor, at five per cent, upon the

value of the lot,
"
considering the same as an unincumbered

vacant lot," said value to be fixed by arbitration
;
or in case

a renewal is not granted, to pay the lessee " the value of the

building so to be erected by him," said value to be fixed by
arbitration

;

" and at the end of the term " * * " the

said building so to be erected by the party of the second part
as aforesaid, shall be valued and paid for in manner and form

as aforesaid
;
and the party of the second part"

* * "shall

not be compelled to surrender the premises until such payment
shall be made or tendered."

When the lease was made, there was, upon the land a three-

story brick dwelling-house, with a basement and an attic story,

with a peaked or gable roof and dormer windo\vs, which build-

ing was twenty-five feet in width in front and rear, and fifty

feet in depth. There was also another brick building in the

rear, attached to the main front building and used therewith,

which was known as the tea-room, two stories in height, and

about twelve feet wide by twenty or twenty-five feet deep.
The main or front building was not torn down or removed

from the lot, nor any building erected in place thereof; but

soon after the execution of the lease the tenant made the fol-

lowing alterations thereto : The front of the first story and

basement was taken out, and instead thereof iron columns and

store doors were inserted
;
the stairs and partitions in the sev-

eral stories were torn down
;
the floors of the first and base-

ment stories were lowered, so as to bring the first story floor

about a foot above the front sidewalk
;
the first story floor was

relaid, and new stairs made to the different stories
;
the rear

wall of each of the stories was removed
;
also the peaked and

gable roof was removed or raised, so as to make a flat roof, and

by adding to or raising the front and side walls, two stories

were constructed instead of the attic story, so that the building

became a five-story building, instead of one of three stories

and an attic; the tea-room was torn down and removed, and in

place thereof there was constructed, on the rear of the lot, a

five-story building, twenty-five feet in width and twenty-five

feet in depth, attached to the old front building previously de-
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scribed, without wall or partition between, but the floors of

each story united on the same level, and were made continuous

throughout ;
and such old altered building and the new struc-

ture last described constituted the building on the lot when this

action was brought.
The first term of the lease expired May 1, 1872. On the

30th September, 1871, the plaintiff having declined to renew

the lease, the parties entered into a submission to arbitration,

in which, among other things, was recited the fact that differ-

ences had arisen as to whether the party of the first part was

liable under said lease,
" for the value of the whole, and if not

of the whole, then of what part of the building now standing

upon said premises, and also as to the value of the same, and as

to the true construction of said lease in that behalf, there-

fore they submit and refer it to John W. Mersereau and

Jesse W. Powers, as arbitrators, to hear, determine, and decide

what is the value of such building, as the said party of the first

part is liable to pay for to the party of the second part, pursu-
ant to said lease." Abraham Demarest was chosen umpire.
The arbitrators disagreed. Mersereau and the umpire decided

that plaintiff must pay the value of the whole building, and

that said value was $15,000. Plaintiff did not pay the award,
and made no tender to defendant

;
and defendant, whose lease

expired on May 1st, 1872, took no steps to rent the building
after that date, nor until 1873.

In October. 1871, plaintiff commenced this action to set

aside the award, on the ground of misconduct, partiality, and cor-

ruption on the part of the arbitrator Mersereau.

The plaintiff, by her complaint, also asked that the value of

the said building, which she was bound to pay for, should be

ascertained, and that upon the payment of the same, she should

be let into possession of the premises.

Upon the trial, the Court at special term (ROBINSON, J.) de-

livered the following opinion :

"
Accepting it as evidence upon which the plaintiff may rely,

the testimony of the witness Mersereau, the arbitrator chosen on

the part of the defendant, discloses such ground of misconduct
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in his selection (aside from any question of mistake or partiality

in the award) as vitiates it, and calls for a judgment declaring
it null and void. By this testimony it appears that no concur-

rent action was taken by the arbitrators, or umpire, prior to

October 5th, 1871, when the umpire was chosen, in view of any

disagreement between the arbitrators. The defendant, in antic-

ipation of Mr. Mersereau being selected as arbitrator on his

part, procured Mr. Mersereau to accompany him to the build-

ing to be valued three or four times during the month of Sep-

tember, and there, in his company, to make measurements and

examinations for the purposes of the arbitration. Of the con-

versations that there occurred between them, Mr. Mersereau is

only able to state the defendant said :
' This is the building I

want you to estimate.' This was said so that in case he should

be appointed in case defendant should name him he wanted

him (Mersereau) to be at the building to see what value he

would put upon it. Being asked if he had formed his opinion
before he went there with Mr. Powers, his co-arbitrator, he an-

swered,
'
I suppose I had;' and he believes he had previously

come to a conclusion, in his own mind, on the subject of the

value of the building, at $15,000, though he says lie had not

communicated it to the defendant. No notice of any such pre-

vious examinations or estimates was given the plaintiff. Mr.

Mersereau says defendant had told him he preferred a renewal

of the lease, and he told Mr. Powers that. This could have

been with but one object, to influence a renewal by suggestion

of such an award as might compel it. On the arbitration, this

arbitrator devoted no other attention to the material consider-

ations which occupied his associates. He says :
*

having pre-

viously had the measurements of the building, and having pre-

viously gone over it and thoroughly examined it in all its

parts, I did not then make them over again when I went

through the building with Mr. Powers, and with him and Mr.

Demarest.' t

" Had this arbitrator been a person expected to be called as

a juror upon the merits of this controversy, and in anticipation

of his being called and sworn, had been so approached by one

of the parties, and on three or four different occasions accompa-
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rried him to make examinations in reference to the matters in

dispute, and had come to a conclusion in his own mind in re-

spect to them, it could not be contended that the verdict could

be upheld (Gr. and "Wat. on New Trials, 48
;

Cattle v. Cotile,

6 Greenl. 140
;
Perkins v. Knight, 2 N. H. 474

; Knight v.

Inhdb. Freeport, 13 Mass. 218). And far less could an award

of arbitrators where the action of one of them had been influ-

enced by like considerations. An arbitrator embodies the func-

tions of both judge and juror, as well others of a more delicate

and arbitrary character, not subject to like control.

" The courts are disposed to regard the action of such a tri-

bunal of the parties' own choice, as possessing such force and

sanction that it ought only to be disturbed for very grave rea-

sons, and consequently in the selection of an arbitrator, and in

the conduct of the parties pending the submission, the courts

look with extreme jealousy upon anything tending to impugn
their entire fairness. The arbitrator might relieve himself

from any such imputation, if previous to the arbitration he had

communicated to the other party what had transpired, and the

extent of any impressions made on him upon the subject, and

^ould fairly state that he was as yet open to conviction. Such

ingenuousness would have relieved the award from any ground
of impeachment for partiality or misconduct.

" In Jenkins v. Liston (3 Gratt. [Ya.] 535), where in the ab-

sence of one of the parties, the arbitrator received from the

other a paper used as evidence, the award was set aside, and

the court say : 'It has always been an object of great concern

with the court to keep the administration of justice free, not

only from partiality, but from suspicion thereof. It is due to

all parties, whether asserting or defending their rights, in

courts of record or before domestic tribunals of their own

choice, that they should hear and know everything alleged or

proved in opposition to the rights claimed. If, however, evi-

dence on behalf of one party may be secretly heard, his adver-

sary is deprived of the right to explain or disprove what is

alleged to his prejudice ;

* * ' The law in its jealousy will

not permit an inquiry into the effect of the evidence so re-

ceived
;

it tends to partiality and corruption, and nothing less

than a complete vacation of the award will satisfy the law.'
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"In Conrad v. Massasoit Ins. Co. (4 Allen, 20), the same

principle is asserted. Two of the three arbitrators selected

had, previous to the submission, at the request of the agent of

one of the parties, proceeded to and examined the injured

property, and appraised the loss thereto from fire, and ; sub-

stantially arrived at a conclusion as to the amount of the loss,

and about what amount they had agreed upon.' This they
communicated to the other arbitrator, and told him he also had

better do so, which he did, alone. They met and made up
their result. The court set aside the award

;
and say,

' The

facts show that two of the referees were not impartial men, but

had in effect prejudged, by an ex parte examination of the

property, the very question which was submitted to them by
the parties.'

" In the present case there is no particular reason to impute

improper motives. Probably the defendant offered and the

arbitrator received the evidence, and in fact acted in making
such valuation as was expected of him when selected as an ar-

bitrator, in ignorance of the improprieties of his conduct.

The award cannot, and ought not, for these reasons, to be sus-

tained
; but,

"
Secondly, the evidence shows that the actual value of the

old and dilapidated building covering the entire premises did

not exceed $4,000.
" To construct one entirely new, upon the particular esti-

mates presented, would have cost from $8,870 to $13,710 ;
and

the building in its present condition, was shown not to have been

as valuable as one entirely new by about sixty per cent.
;
and

upon no consideration of the testimony can the value of the

entire building be held to exceed $6,000.
" The exorbitancy of an award of $9,000 beyond that sum,

in itself, presents ground for equitable interference
;
and it may

be reasonably inferred from such discrepancy, that it was in-

fluenced by partiality, prejudice, or mistake of facts (Sedg. on

Dam. 601), and for such reasons a court of equity may vacate

the award ( Williams v. Craig, 1 Dall. 318
;
Hurst v. Hurst,

1 Wash. Cir. Ct. 56
;
Van Cortlandt v. Underhill, 17 Johns. K.
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405
;
Rand v. Redington, 13 N. H. 72

; TWcy v. Herrick, 25

N. H. 381
;
2 Story Eq. Jur. 14, 51

;
2 Morse on Arb. 539).

"
Thirdly, the award being vacated, the parties are remitted

to their original status, and it becomes necessary to examine as to

their rights under the lease, without regard to that decision.
" The provisions of the lease, under which the defendant

claims compensation for the entire building on the lot, were to

the effect that the lessee was at liberty, at his own expense,
' to

tear down and remove from the lot the buildings standing

thereon, or suchpart thereof as he should elect] and erect upon
such land in place thereof a good. and substantial building; in

which case the materials of the old building were to belong to

him, and in case of non-renewal the lessor was to pay him the

value of the building so to be erected ; such value to be ascer

tained by one or more persons to be agreed upon ; and, in case

they could not agree ;
then by arbitrators to be appointed, one

by each party, and the two so chosen to choose an umpire be-

tween them, whose award was to be conclusive as to the value

of such building. Without such provision for the payment for

improvements or erections upon the land, such erections as the

tenant had placed there, and such as remained thereon at the

expiration of the lease, belonged to the landlord.
" In the present case, the tenant must rely on the strict obli-

gations imposed by the lease for any right to demand compen
sation for his erections.

" Within its terms, the tenant did not, during the term,
' tear

down and removefrom the lot
'
the front building, or any part

of it. He merely made the improvements and alterations to

it, specified in my findings of fact
; and, however much they

enhanced the value of that portion of the property, no claim

can be made against the landlord therefor (see Pike v. Sutler,

4N. Y.360).

"

" As to the tea-room, in the rear, it was torn down and re-

moved. It constituted a part of the buildings standing on the

lot at the date of the lease
;
and the erection in place thereof

of the building or structure 25 x25, and five stories high, was,

within the contemplation of the covenants,
* a building,' for

which the tenant was entitled to be paid its value at the end of
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the lease. The proofs do not enable me to make any assess-

ment of the value of this building separately from the front

building. A reference must be had for that purpose, on which

allowance must be made to the plaintiff for any use and occu-

pancy of the premises by the defendant since the termination

of the lease, and the respective rights of the parties in these

particulars adjusted. The question of costs is reserved."

Upon this decision an order was entered directing a reference

to ascertain the value of the building or addition erected in

the rear of the main building, in the place of the tea-room,

which had been torn down and removed. The referee was also

ordered to ascertain the value of the use and occupation of the

premises from May 1st, 1872 (the date of the expiration of the

lease), to the date of his report, and to state the account be-

tween the plaintiff and the defendant, charging the plaintiff

with the value of the rear building, and charging the defend-

ant with the value of the use and occupation of the whole

premises from May 1st, 1872. On May 5th, 1873, the referee

made his report, by which he found the value of the addition

in the rear to be $2,603, and the value of the use and occupa-
tion of the whole premises from May 1st, 1872, to May 5th,

1873, to be $3,547 94, and that on stating the account between

the plaintiff and the defendant, he found a balance in favor of

the plaintiff to amount of $994 49. Judgment was entered

confirming the report of the referee, and directing the defend-

ant to pay to the plaintiff' $994 49 and the costs of the action,

and to deliver possession of the premises.

From this judgment the defendant appealed.

Livingston K. Miller, for appellant, argued. The award

will not be set aside for an error in judgment in the

arbitrators (Caldwell on Arbitration, 373, 374, 384; Knox v.

Symmonds, 1 Yesey, Jr. 369
; Morgan v. Mather, 2 Id. 21

;

Goodman v. Sayres, 2 Jacob & Walker, 249
;
Van Cortlandt v.

Under/till, 17 Johns. K. 408, 411, 415, 420 ; Story's Eq. vol. 2,

1451, 1454, 1455, referring to Chase v.Westmore, 13 East,

358). None of the objections assigned are causes of reversal

or modification of the award, either at common law or under
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the statute (Emmet v. Hoyt, 17 Wend. 410; Smith v. Cutler,

10 Wend. 589.)
" Misconduct and misbehavior imply an intent

to do wrong
"

( Viele v. Troy c& ost. R. R. Co. 21 Barb.

382
;

see pp. 395-6, and p. 394
;
Dater v. Wellington, 1 Hill,

319 ; Butler v. The Mayor, Id. 489
;
Perkins v. Giles, 53

Barb. 342
;
Morewood v. Jewett, 2 Robt. 496

;
Ott v. Schroeppel,

5 N. Y. 482
;
Turnbull v. Martin, 37 How. Pr. 20

;
Perkins

v. Giles, 50 N. Y. 228
;
Wood v. Auburn <&c. R. R. Co. 8 N.

Y. 160).

Augustus F. Smith, for respondent.

LARREMORE, J. The right of a court of equity to set aside

an award for corruption, partiality, or palpable mistake of law

or fact, is well settled (2 R. S. 544, 22
;
Ilerrick v. Blair,

1 Johns. Ch. 101
;

Underhill v. Van Cortlandt, 2 Johns Cas.

365
;
Perkins v. Giles, 50 N. Y. 232 : Bumside v. Whit-

ney,^ N. Y. 148; Perkins v. Giles, 53 Barb. 342). The
learned judge who tried this cause has found as a question
of fact, that the arbitrators who made the award in question

were, and each of them was, guilty of want of care, mis-

judgment, and partiality in. making the same. Mersereau,
in anticipation of his selection as an arbitrator, examined the

premises in dispute, in company with the defendant, and admits

that he had formed an opinion upon the subject without any
notice to or conference with his co-arbitrator. From this fact

alone evident partiality might be inferred.

The learned judge has also found as a question of fact that

the award was excessive and exorbitant, and that the parties

who united in it were guilty of misjudgment and partiality on

this ground.
These conclusions, based as they are upon evidence, must be

regarded as final, in the absence of any gross error of either

law or fact.

The award being thus impeached and set aside for sufficient

cause, the parties to it are relegated to their original rights un-

der the lease of the premises in question (Rathbone v. Warren,
10 Johns. 586; Miller v. McCan, 7 Paige, 451

;
Kershaw v.

Thompson, 4 Johns. Ch. 609
;
Frost v. Myrick, 1 Barb. 36L;

).
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The issues raised by the pleadings fully presented all matters

of difference which might arise under said lease, and conferred

upon the court below jurisdiction to adjudicate thereon.

The parties being thus before the court in the precise atti-

tude of suitors, between whom no proceedings under an arbi-

tration and award existed, the first question to be considered is

the construction of that covenant of said lease which provides
that the lessee therein named may, at his own cost, take down
and remove from the lot of land in said lease described, the

building now (then) standing thereon, or such part thereof as

he should elect, and erect in place thereof & good and substan-

tial building, &c.
;
the materials of the old building in such a

case to belong to said lessee. The terms " take down and re-

move,"
" and erect upon said land in place thereof," evidently

refer to a complete destruction and removal of said building, or

some part thereof, from its foundation. No provision is made
for any alterations or improvements in the original structure,

or payment therefor, whatever their cost or character (Pike v.

Butler, 4 "N. Y. 360). A further covenant in said lease pro-
vides that the value of the building so to be erected on said

lands shall be ascertained, &c. I think the conclusion of the

court below upon this point was correct, and that the defendant

was only entitled to the value of the building erected on the

rear of said lot. Such value has been found, upon conflicting

evidence, to be the sum of $2,603, and must be accepted, for

the purposes of this appeal, as correct.

I fail to recognize, however, the right of the plaintiff to re-

duce said amount by a credit of $3,547 94, and have judgment
for the excess.

The sum last named was adjudged to be a reasonable allow-

ance for the use and occupation of said premises for one year.

The lease expired May 1, 1872, and from that time until May
5th, 1873, the said amount of rent was claimed and allowed. By
the terms of said lease the defendant was not to be compelled
to surrender possession of the premises until the payments for

which it provided were made or tendered. During the year for

which rent was allowed, the defendant, so far as the evidence

shows, had a mere naked possession of the premises, for the
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purpose of security only. He was liable at any moment to be

called upon to surrender such possession upon payment or

tender. It does not appear that any such tender was made, or

that the defendant desired or received any pecuniary benefit

from said premises during the year in question. The ruling

upon this point, charging the defendant with the said sum of

$3,547 94, was in my judgment erroneous, and for this reason a

new trial should be ordered.

J. F. DALY, J. I concur with Judge LAREEMOBE. In re-

spect of the allowance made to plaintiff of the rent or value

of the premises in question from the time of the expiration of

the lease, and which seems to have been allowed as a set-off or

as a counter-claim against the defendant's recovery for the value

of the erections upon the land, I am of opinion that it should

not have been made : 1st. Because, as pointed out by Judge
LARREMORE, the lease expressly provided that the lessee should

not be compelled to surrender the premises until tender of the

value of such erections
;
and 2d, because it was unauthorized

by the pleadings. The complaint alleged no damage to plaint-

iff, on account of the improper conduct of defendant in the

arbitration proceedings and the delay that has ensued
;
nor

did it allege to be due, nor demand any rent, nor any allow-

ance for use and occupation ;
nor did it even allege that defend-

ant remained in occupation of the premises, but simply asked

to have the award set aside, the value of the erections ascer-

tained, and that plaintiff upon payment thereof be let into pos-
session. The judgment must be secundum allegata et probata

( Wright v. Delafield, 25 N. Y. 266).
New trial ordered.
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De Bary T. Stanley.

FREDERIC DE BART et al. against D. A. STANLEY.

A party to an action, on his examination before trial as a witness on behalf of the

adverse party, under 390 and 391 of the Code of Procedure, cannot be com-

pelled to produce his books and papers for inspection.

The mode of obtaining an inspection of the books and papers of an adverse party
is provided for by 2 R. 8. 199, 21, and Rules 18, 19, 20, 22 of the Supreme

Court, and the mode of obtaining an inspection and copy of a particular paper is

provided for by 388 of the Code of Procedure.

APPEAL from an order made at special term.

The plaintiffs, in an action for the infringement of a trade

mark, and for an accounting for the damage to plaintiffs, ob-

tained an order from a judge of this court for the examina-

tion of the defendant D. A. Stanley before trial, as a witness

on the part of the plaintiffs, under 391 of the Code of Pro-

cedure. Upon this order a su&pcena duces tecum in the ordinary

form was issued commanding the defendant to appear before

one of the justices of 'this court for examination, and to pro-

duce there certain books of account. The defendant Stanley

appeared by counsel, and objected to the right of the plaintiffs

to compel the production of his books and papers by such pro-

cess. The judge at special term, on the authority of Bonesteel

v. Lynde (8 How. Pr. 226), and People v. Dyckman (24 How.
Pr. 222), overruled the objection and ordered him to produce
his books.

From that order this appeal was taken.

Wm. H. Arnuux, for appellant, cited llauseman v. Sterling

(61 Barb. 347), and Woods v. De Figaniere (16 Abb. Pr. 1).

W. L. Flagg, for respondents.

Per Curiarn* The mode of obtaining an inspection of

* Present DALY, Ch. J., and J. F. DALY, J.
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an adversary's books and papers is pointed out by the Revised

Statutes (R. S. part 3, ch. 1, tit. 3), and the rules of the Su-

preme Court (Rules 18, 19, 20, 22).

The mode of obtaining an inspection and copy of a particu-

lar paper is pointed out by sec. 388 of the Code of Procedure.

The examination of a party before trial under sections 390 and

391 of the Code and Rule 21 is wholly distinct from the fore-

going remedies, and does not include any more than it super-

sedes them. The case of Bonesteel v. Lynde (8 How. Pr.

226), does not sustain the order, for that was a subpoena duces

tecum served upon a party upon the trial.

In the case of People v. Dyckman (24 How. Pr. 222), the

point was not directly involved, and the case was subsequently
overruled. The better authority is contained in Hauseman v.

Sterling (61 Barb. 347), and Woods v. De Figaniere (16 Abb.

Pr. 1).

Order reversed.

ATTKE DOOPER against PETER NOELKE.

A conveyance of land was made upon certain trusts which were in part void, and

the trustees under the power to sell given them by the deed, reconveyed to

their grantor by a deed expressed to be made for a consideration of $10,000,

but in which all the beneficiaries under the trusts did not join. Held, that the

acknowledgment of the receipt of the consideration in the deed of reconveyance

was prima facie evidence that it had been paid, and that the deed vested in the

grantee named in it a clear title, freed from all the trusts created by the deed to

the trustees.

APPEA.L by defendant from a judgment of this court, en-

tered on the decision of a judge at special term.

The action was brought against the defendant for breach

of an executory contract to convey a plot of land situated on

the southeast corner of Delancey and Essex streets, in the city

of New York.

The defendant claimed that he had tendered a deed of the

premises, which the plaintiff had refused to accept.
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On the trial it appeared that the plaintiff had refused to

accept the defendant's title, for a supposed defect therein arising

as follows :

A portion of the premises in question in 1838 formed part

of a plot of land owned in fee simple by one William Slamm,

who, on June 9th, 1838, united with his wife in a deed intended

to provide for his seven children (four daughters and three

sons) then living. This deed conveyed, subject to certain pro-

visions for his wife, one undivided seventh part of the premises
to each one of the daughters in fee, and also conveyed 0ne un-

divided seventh part each to three sets of trustees, one for each

of his three sons.

The trustees were empowered to let, lease, sell, partition or

convey the premises ;
and the conveyance to them was upon

trusts out of the rents to pay taxes, repairs, &c., and apply so

much of the rents as they might think proper to the support (in

case of Levi D. Slamm) of the wife and children he then had,

and such as he might hereafter have, and (in case of William

and Joseph Slamm) to the support of themselves and any wife,

family and children they might thereafter have, and during

the lives of his sons to invest the residue of rents in im-

provements on the premises, in bonds and mortgages, in pur-

chase of real estate, or otherwise to providefor accumulations,

and on the death (of each son) to divide all that should remain

of said undivided seventh and accumulations thereof to the

persons who would be entitled to inherit real estate.

Subsequently the trustees and Levi D. and Joseph Slamm

(with the other son, the daughters and sons-in-law of William

Slamm, beneficiaries under the trust deed), united in a recon-

veyance to him, dated February 6th, 1840, of the whole prop-

erty that had been conveyed on trust, in which, however, the

children and remaindermen interested in the shares conveyed
in trust for the benefit of Levi D. and Joseph Slamm during

their lives did not join.

This latter deed recited the trust deed and the agreement of

the grantors for the expressed consideration of $10,000 to re-

convey the whole estate.

On July 6th, 1840, William Slamm and wife conveyed to
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his children the whole premises in fee simple, and from them

the defendant claimed.

On the trial the court (ROBINSON, J.) held that by the recon-

veyance to William Slamm in 1840 the title in fee was vested

in him, and that defendant, claiming under the subsequent con-

veyances, had a good title. Plaintiff appealed.

William C. Barrett (John L. Hill with him) for appellant.

R. H. Bowne for respondent.

DALY, Chief Justice. The deed executed by William

Slamm and wife on the 9th of June, 1838, conveyed one undi-

vided seventh of the premises to each one of his four daughters
in fee, subject to certain provisions in respect to the wife, and

in respect to himself, in one of the four sevenths. The remain-

ing three undivided sevenths were by the deed conveyed in

trust, one for each of his three sons.

The trusts created in respect to the remaining three sevenths

were void, so far as they provided for the accumulation of rents

and profits of the real estate, which can be accumulated only
for the benefit of one or more minors then in being, and which

must terminate at the expiration of their minority (1 Rev.

Stat. 726, 37, 38), whilst here the accumulations were direct-

ed to be made for the lives of beneficiaries named, and for the

support, maintenance and education of children not then in

being. It was doubtless this defective feature in the trust

which led to what afterwards took place.

As respects these three-sevenths, the trustees were given by
the deed full power to partition and sell that undivided portion
of the real estate, and full power to sell any portion of the sev-

enth parts to raise the money to execute the trust as respects

the grantors William Slamm and Mary his wife. It is claimed

by the appellant that there was a power to sell only the life

estate in trust. There is no such reservation in the deed, nor

any tiling from which it could be infened that that only was
what the grantors intended by the power given to sell. The
trustees having this power to sell one portion of the real estate,
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and the residue of it by the deed having been conveyed to the

daughters in fee, it was competent for the trustees and the four

daughters and their husbands to unite, as they all did, in a re-

conveyance of the whole to William Slamm. The case, to which

the appellant has called our attention, of Wright v. Miller (8

N. Y. 10), is a case where the trustee fraudulently combined

with the grantor and the husband, whom she had afterwards

married, to extinguish the trust she had created for the benefit

of children that might be born of the marriage, and all that was

held in that case was that children born of the marriage might
maintain a suit in equity, under such circumstances, to have the

property restored and reinvested in trust for their benefit, they

having the reversionary interest in the trust, which could not

be defeated by a possession and control of the property obtained

through the wrongful and fraudulent act of the husband, acting
in combination with the grantor and her trustee. I see nothing
in this decision which has any application here. There is no

pretense that there was any fraud practiced by anybody in tins

case. The property here afterwards went to the children of

William Slamm and of his wife Mary, and was partitioned

among them.

The deed executed by the trustees and the beneficiaries un-

der the former deed acknowledges the receipt of the purchase

money, which, uncontradicted, is sufficient evidence of its pay-
ment ( Wood v. Chapin, 13 N. Y. 509

;
Jackson v. McChesney,

7 Cow. 360
;
Webster v. Van Steenbergh, 46 Barb. 211). The

plaintiff was offered a good title, and the judgment should be

affirmed.

LA.KREMOKE and J. F. DALY, JJ., concurred.

Judgment affirmed.
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THE ELTING WOOLEN COMPANY against JOHN T. MARTIN.

Under an agreement for the manufacture and delivery of goods by the plaintiff,

by which 40,000 yards of flannel were to be furnished each month, the plaintiff

during the first month furnished only 25,000 yards: Held, that this was such a

breach of the contract as entitled the defendant to recind it, and refuse to re-

ceive any more goods, notwithstanding the plaintiff had offered to supply the

deficiency by goods bought in the market, and had been excused by the defend-

ant from doing so.

APPEAL from a judgment of this court entered by direction

of the court at trial term, dismissing the complaint.
The action was brought to recover damages for the breach

of a written agreement dated March 9th, 1875, by the terms of

which The Elting Woolen Company agreed to deliver at the

store of John T. Martin " two hundred and thirty thousand

yards wool dyed indigo bine blouse flannels, to weigh not less

than five and a quarter ounces per yard, and twenty-eight
inches wide, full government standard goods, to be satisfactory

to the said Martin as per two samples submitted. The first de-

livery is to be made on or before the 24th day of March, and

not less than forty thousand yards are to be delivered each

month thereafter until the contract is completed. And it is

further agreed that the entire product of the company's mill

from the 24th day of March is to be delivered upon this con-

tract until the entire quantity is completed. It is agreed by the

party of the second part that in consideration of the fulfillment

of the above stipulations that the party of the first part shall be

paid for each and every yard ninety-five cents, payable ninety

days from date of delivery. The goods shall be examined

within fifteen days from delivery. If The Elting Woolen Com-

pany fail to deliver the said goods up to contract, the said Mar-

tin has the right to purchase them on their account."

On the trial it appeared that during the first month for the

performance of the contract (viz., from March 24th to April

24th), the plaintiff had tendered to the defendant only, 24,U85

VOL. V. 27
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yards of the goods called for by the contract, and that of those

a large portion had been rejected by the defendant as not being

up to the contract.

The failure of the plaintiff to deliver 40,000 yards during
the first month was attempted to be excused by showing that

on April 14th the agent of the plaintiff stated to the defendant

that the plaintiff was likely to be short in that month's delivery,

and was prepared to furnish the deficiency by buying goods in

the market and delivering them to him, or would give him the

privilege of buying the goods himself, by which he could save

money (the market price of the goods being then less than the

contract price). To this the defendant replied that he would

furnish the deficiency himself.

At the end of the first month, defendant claimed that the

plaintiff had failed to perform its part of the contract, and

therefore elected to rescind it, and refused to receive any more

goods.
On the trial the complaint was dismissed.

The plaintiff appealed.

Augustus F. JSmith, for appellant.

A. if. Vandcrpoel, for respondent.

ROBINSON, J. The written contract upon which this action

is brought was plainly one for the purchase by the defendant

of 230,000 yards of flannel of a specified kind and quality, to

be manufactured by the plaintiff (Passaic Manufacturing Co*

v. Hoffman, 3 Daly, 495), and was not of such a mixed

character, that if they failed thereafter to manufacture the

goods called for by the contract, they might go into the market

and procure others of a similar kind and quality to supply the

deficiency. It suggested no such mere sale and purchase, but

related to goods which plaintiff thus agreed to deliver the de-

fendant out of the future products of their mill, to wit,
u from

the date of the contract at the rate of not less than 40,000

yards per month," until the entire quantity contracted for

should be completed ;
and it provided that the entire product of
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the mill from the 24th of March (the contract was dated the

9th) was to be delivered under the contract, until the entire

quantity was completed ;
and if the mill or manufactory was

destroyed by tire or otherwise, before the completion of the

contract, the contract, as to the balance of the goods not de-

livered, was to be void. It also provided that if the plaintiif

failed to deliver the goods
"
up to contract," defendant had the

right to purchase them on their account.

Plaintiffs mill had a capacity of easily producing from

40,000 to 50,000 yards of flannel weekly, but instead of im-

mediately proceeding to manufacture any flannel ofthe character

called for by the contract, they retained the poor warps in their

looms until the first of April. They made and tendered but

24,985 yards during the first month (ending April 24th, 1865),

but these was rejected by the defendant as inferior to the re-

quirements of the contract. Without regard to the merits of

the controversy with reference to the quality of the goods then

tendered, the omission of the plaintiff to produce or offer the

balance of 15,000 yards required to be delivered prior to the

24th of April, is attempted to be excused by an alleged sub-

stituted agreement on the 10th of April, when, as claimed in

complaint made by defendant as to the character of the goods

tendered, the plaintiff's agent stated to him that they were pre-

pared to furnish any deficiency in that month's delivery,

as they had ascertained the goods could be obtained, but

would give him the privilege of supplying himself, and he

could save money by it, as the market price was less by ten.

cents per yard than he had agreed to pay ;
and that defendant

said he would furnish the deficiency himself. On the 21st of

April plaintiff tendered eleven other bales (containing G,336

yards) which were also rejected without examination. Under

these circumstances, the defendant, at the end of the first

month (April 24th), refused to receive any more of the goods,

and repudiated further performance of the contract, and, in

my opinion, he was justified in so doing. The plaintiff plainly

failed to comply with its prescribed terms, in neglecting to

manufacture these particular goods for defendant, and deliver

him such manufactured goods during the first month to the
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extent of 40,000 yards. It rested in the option of the defendant,
in case of their failure to comply with their contract, to go into

the market and purchase such goods on their account, and by

tendering him the election to do so, as they alleged was done

on the 10th of April, they neither offered nor conceded to him

any privilege which he did not already possess under the very

terms of the agreement, so that even if he assented to their

proposal, nothing was thereby yielded or conceded on their

part which constituted a consideration for any modification of

the contract. The right to go into the market and buy such

goods on account of plaintiff, in case of breach of the contract

by non-delivery of the article contracted for, was fully secured

to him by the precise terms of the contract, and to do so, and

buy on his own private account, was a right he possessed una-

bridged by any provision of the agreement in question.

Under these views, I am of the opinion the defendant was

fully justified by the plaintiff's default in refusing any further

obligation to the contract, and that the complaint was properly
dismissed.

Judgment should be affirmed.

LABKEMOKE, J., concurred.

Judgment affirmed.
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Yenni v. The Ocean National Bank of the City of New York.

FREDERIC A. YENNI against THE OCEAN NATIONAL BANK OF

THE CITY OF NEW YORK.

The defendant made advances to one S. on a pretended warehouse receipt for

goods which were in reality held and owned by him, and the goods were sub-

sequently levied on under an execution against S. After the levy had been

made, the defendant, in ignorance of the fact that the warehouse receipt was

fraudulent, and that the levy had been made, authorized S. to sell the goods
and turn over the proceeds to it. 8. accordingly sold the goods to the plaint-

iffs, who were the purchasers in good faith, and they, on learning of the levy,

applied to the defendant's president, who, being still ignorant that the ware-

house receipt was fraudulent, informed them that S. had authority from the de-

fendant to sell the goods, and that they had a good title to them as against the

sheriff under the levy. The plaintiffs thereupon commenced a suit against the

sheriff, in which they were defeated. S, applied the proceeds of the sa'e to his

own use, but the amount advanced to him by the defendant on the warehouse

receipt was subsequently repaid : Held, that the defendant was not liable to

the plaintiffs as an undisclosed principal for the failure of title to the goods,
nor for the costs of the suit brought against the sheriff.

APPEAL from a judgment of this court entered on the de-

cision of a judge thereof after a trial before him without a jury.

The action was brought against the defendant to charge it

as the undisclosed principal on a sale of goods by the Ster-

ling Oil Works to the plaintiffs' firm of Yenni & Gregory, the

title to the said goods having failed. The judge found, as mat-

ters of fact, that previous to December 15th, 1866, Edward S.

Stokes had been for some time the owner and manager of

a manufacturing establishment situate at Greenpoint, Kings

County, in the State of New York, called
" The Sterling Oil

Works," and acted as such owner and manager. That on De-

cember 15th, 1866, he applied to defendants, and obtained a

loan from them of $o,000 on his own note, upon the pledge, as

collateral security therefor, of a paper purporting to be a ware-

house receipt, in these words: "Sterling Oil Works, Green-

point, Brooklyn, December 6th, 1866. Received on storage

for account of Edward S. Stokes, six hundred barrels of petro-

leum, crude and refined, contained in tanks, and seven hundred
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barrels to hold the same, deliverable on his order, on payment
of the charges named thereon, in accordance with the marginal
note hereto. (Signed) William. H. Chapman, Superintendent.

(Endorsed) Edward S. Stokes."

That said Chapman was the mere agent or employee of said

Stokes, and no such property as that specified in said receipt

had ever been warehoused or placed on storage in charge of

any third person, nor was there any corporation or other par-

ties than said Edward S. Stokes engaged in business under the

said name of The Sterling Oil Works, but such was the name
which said Stokes used in carrying on the business of deal-

ing in and refining petroleum oil at said works on his own

account. That he had previously made an ostensible transfer

of the said Sterling Oil Works to his mother, but as before,

continued to control and transact the business thereof; and

such transfer was made in anticipation of the recovery of judg-
ments against him, and with intent to hinder and delay his

creditors.

That prior to said 15th day of December, 1866, the defend-

ant had frequent dealings with said Stokes, in loaning him

money on collateral security of papers purporting to be ware-

house receipts of The Sterling Oil Works, and under faith of

the same being ~bona fide warehouse receipts of some third

party for petroleum oil, or property actually held by such third

party on storage for him, and without knowledge that The

Sterling Oil Works was a name under which he carried on

business. That the aforesaid paper purporting to be a ware-

house receipt, upon which the aforesaid loan of $5,000 was pro-

cured by said Stokes from the defendant, was false and fraud-

ulent, and made or procured to be made \>y him, with intent to

defraud the defendants in procuring such loan from them, and

they were so deceived and defrauded, and induced to make such

loan on the faith of said pretended warehouse receipt, as the

genuine warehouse receipt of some third party having on store

said 600 barrels of petroleum and TOO barrels on store for him,

as was purported by the terms of said receipt, and were de-

ceived and defrauded into making said loan to him, on the faith

of the genuineness of said paper, as an actual and bona fide
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warehouse receipt. That at the time of the making of the

aforesaid loan of $5,000 by the defendant to said Stokes, there

was in said Sterling Oil Works a quantity of about 600 bar-

rels of petroleum in bulk or in tanks, owned or controlled by
said Edward S. Stokes, also a quantity of empty barrels. That

subsequently, and on or about the 22d day of December, 1866,

the sheriff of the county of Kings, by virtue of two executions

issued on said judgments recovered against said Stokes by the

Oneida County Bank, levied on all the said oil and barrels in

said works, as his property. That at the time of the making of

said loan by the defendant to said Edward S. Stokes, on his

representation that he might find favorable opportunity for the

sale of said petroleum oil, David R. Martin, the president of

defendant's bank, stated to him he might do so, accounting
for the proceeds to defendant, and subsequently said Stokes,

through a broker, contracted with the plaintiffs for the sale of

150 barrels of said petroleum oil by memorandum of sale dated

January 8, 1867, and stating that there had been " sold for ac-

count of Sterling Oil "Works, to Messrs. Tenni & Gregory,
Maiden Lane, one hundred and fifty barrels of refined petro-

leum. Terms cash, on delivery of ganger's return and lighter's

receipt for the oil." Which memorandum was signed
" Ster-

ling Oil Works, E. S. Stokes, agent ;
R. H. Little, broker."

That on the 14th day of January, 1867, under and in pur-

suance of said memorandum or contract of sale, one hundred

and sixty-six (instead of 1 50) barrels of petroleum oil were de-

livered the plaintiffs by said Stokes, and plaintiffs thereupon

paid said Stokes by check, designating him as agent, the sum
of $3,296TYg- therefor, and he applied the same to his own use.

That at the time of said purchase, and until after such pay-

ment, plaintiffs had not been informed or notified of any actual

or assumed agency of said Stokes, for or on behalf of the defend-

ants in the sale of said petroleum to them, nor had they in the

making of such purchase, or payment of the agreed price,

any intimation that the defendants were undisclosed principals

therein, or any ground for relying upon them in that capacity
or relation. That subsequently, and on or about the 16th day
of January, 1867, the sheriff of the county of Kings, by virtue
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of the aforesaid levy upon said petroleum and barrels, made

under said executions issued to him in December previous, on

said judgments of the Oneida County Bank, seized and took

away from the possession of the plaintiffs one hundred and

twenty-three barrels of said petroleum, so as aforesaid sold and

delivered them by said Edward S. Stokes. That shortly after

such seizure, the plaintiffs applied to said David R. Martin,

president of defendant's bank, at the bank, in relation to such

transaction, who thereupon stated to them that their title to

said petroleum oil was good ;
that the bank had advanced the

money on the oil upon said warehouse receipt ;
that he had

given Stokes authority to sell the oil, and that the sheriff of

Kings had no right to seize it; and being yet ignorant of the

deceit practiced on them by said Stokes, made and delivered

the paper writing as follows :
" Ocean National Bank, of the

City of New York. January ,
1867. E. S. Stokes : Dear

Sir, You may dispose of the 160 bbls. of oil and empty casks

you have reported sold for our ac., and will send ac. sales and

check for amount to me. Yours, &c., D. R. Martin, Pres'd't,"

but refused to aid in the bringing of a suit by plaintiffs, by

giving the necessary bonds to replevin the property. That on

the fourth of February following, plaintiffs commenced an action

in the Supreme Court, of claim and delivery of possession,

of which defendant had notice, for the recovery against said

sheriff, as possessor of said 123 barrels of petroleum, which was

defended by said sheriff, and resulted in a judgment in favor of

said sheriff, against said plaintiffs for the value thereof, and

costs, the sum of $2,487 TW> which, on appeal to the general

term, was affirmed for the sum of $3,221 TW and again on

further appeal to the Court of Appeals, was again affirmed by
that court, and the plaintiffs, by reason of the failure of the

title to the said 123 barrels of oil so sold them as aforesaid,

sustained damages, including costs of defending said action,

and the interest to the day of trial, in the sum of $4,774 T
6
irV

That the amount of the loan of $5,000, so as aforesaid made

by the defendant to said Edward S. Stokes, upon the security

of said warehouse receipt, was repaid them as follows, to wit :

$2,500 on the 31st day of January, 1867, by a discount of a
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note of his mother, and the balance on the eighteenth day of

March, 1867, when said warehouse receipt was returned to him.

The judge (ROBINSON, J.) concluded as matter of law :

First. That the authority verbally given by the defendants

to Edward S. Stokes, on the making to him of the loan of

$5,000, to sell the petroleum oil referred to in said paper pur-

porting to be a warehouse receipt, constituted but a waiver or

relaxation by the pledgees to the pledger of their rights of

lien, and that he might deal therewith as owner, subject only
to an accounting to them for the proceeds to the extent of their

lien.

Second. That in the sale made by said Stokes to plaintiffs

in the name of The Sterling Oil Works, he, and not the de-

fendants, was the principal in the transaction, and the de-

fendants were not the vendors to plaintiffs of said oil.

Third. That by the acts of the defendants aforesaid, they
in no way, either by representation or otherwise, made them-

selves the undisclosed or actual principals in the aforesaid sale

of said petroleum to plaintiffs, nor are the plaintiffs entitled to

any recourse to them for any of their aforesaid losses.

Judgment was accordingly ordered for the defendants, and

plaintiffs appealed.

Joshua M. Van Cott (Edwin A. Doolittle with him), for

appellants.

F. N. Bangs, for respondent.

DALY, Chief Justice. The finding of facts excepted to : 1.

That Chapman was the agent and employee of Stokes. 2. That

The Sterling Oil Works was simply a name used by Stokes, that

no other person but Stokes carried on the business under that

name, and that no such property as that specified in the receipt
had ever been warehoused or placed on storage in charge of any
third person that is, that it was in charge of Stokes himself,

being in charge of his superintendent Chapman. 3. That he
had previously made a transfer of the business to his mother,
with the intent to hinder and delay his creditors. 4. That the
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warehouse receipt was fraudulent, and made by him with an in.

tent to deceive the defendants in procuring the loan, and that

they made the loan on the faith of its being a genuine receipt

of some third party having the quantity of oil and barrels on

store for him, as the terms of the receipt purported. 5. That

the defendants, ignorant of the fraud practiced upon them,

made and delivered the written order of the president of the

bank, authorizing Stokes to sell. 6. That Stokes applied the

money received by him from the plaintiffs to his own use, are

all fully sustained by the evidence, and our judgment will pro-

ceed upon the conclusion that the facts of the case are as found

by the judge.
I am unable to see how upon the facts found by the judge,

the bank can be held answerable for the loss which the plaint-

iffs incurred by the purchase of the property from Stokes.

The complaint in substance, avers that the bank through their

agents and servants, claimed to be the owner and holder of

the property ;
that they offered it for sale through their author-

ized agents for and on their behalf, as their property ;
that the

plaintiffs, relying upon such representation and statements, pur-

chased it
;
that upon Stokes producing the ganger's return and

the lighterman's receipt, the plaintiffs, for the purpose of ascer-

taining the true owner of the property and the authority of

Stokes to sell it, demanded the evidence of his authority ; upon
which he stated that the oil was the property of the bank

;
that

he acted as its authorized agent, and that he delivered to the

plaintiffs an instrument signed by the president of the bank,

authorizing him to sell it for the bank, upon which the plaint-

iffs paid him the purchase money and received the property.

The complaint then avers that the property having been

taken from them by the sheriff, as property which had been

levied upon by him previously to the sale of it to the plaintiffs,

under an execution upon a judgment recovered against Stokes,

they notified the defendants ofwhat had occurred, and requested
them to defend and protect the plaintiffs' title; that the de-

fendants then asserted that they were at the time of the sale,

the bona fide owners and holders of the property, and that the

plaintiffs had acquired a valid title to it, by the sale of it to
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them ; that they, the defendants, required the plaintiffs to as-

sert and maintain their title to it in law, and that the plaintiffs,

at the special instance and request of the defendants, brought
an action of replevin against the sheriff for wrongfully taking

it, in which action a verdict was rendered in favor of the

sheriff. That the plaintiffs thereupon requested the defend-

ants to pay the damages they had sustained by reason of the

failure of the title, which the defendants refused, and the plaint-

iffs then at the instance of the defendants, upon the defend-

ants' belief and at their request, appealed to the Court of Ap-
peals where the judgment of the court below was affirmed,

and the plaintiffs were compelled to pay the judgment and

the costs of the appeal.

The plaintiffs failed to prove this state of facts. They did

not show that the oil was offered for sale to them as the prop-

erty of the defendants, and that they purchased it relying upon

any such representation or statement
; but, on the contrary,

the written memorandum of sale shows that it was sold to

them on account of the Sterling Oil Works, and that the

memorandum was signed by Stokes with the affix of agent ;

that is, agent of the Sterling Oil Works the Sterling Oil

Works being, in fact, Stokes himself. And they did not prove
that the action of replevin was brought at the defendants' re-

quest, or that the appeal to the Court of Appeals was upon the

defendants' behalf, and at their request.

It may be assumed that the bank acquired any title which

Stokes had to the property, by the indorsement to them of the

petitioners' warehouse receipt. That both he and Chapman
would be estopped as against the bank from setting up that the

receipt was fictitious, and not based upon a real transaction,

and that this estoppel would be equally effectual against all

claimants under Stokes, upon a title subsequently acquired.

That although it was not as the Court of Appeals held when
this transaction was before them, upon the appeal from the judg-
ment a warehouse receipt within the meaning of our statute,

it was an instrument, the indorsement of which with an in-

tention to transfer the property, would by the law merchant

transfer it independent of the statute. That as between Stokes
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and the bank, it was a mortgage, which was void as against

Stokes' creditors, as there had been no immediate delivery of

the property under it, or change of possession, and the mort-

gage had never been filed. All this, I say, may be assumed
;

but it in no way helps the plaintiffs' case.

In the very able argument of this case on the part of the

appellants, it was claimed that the bank put in motion the

agencies which resulted in the sale to the plaintiffs, and the

loss of the money which they paid for the oil. This was not

the fact. The bank, under the impression that they held a

regular warehouse receipt, authorized Stokes to sell the oil,

upon his informing them that it was declining in value in the

market. But he did not assume to act under this authority.

He could have done all that he did if no such authority had

been given. He sold it, not as the property of the defendants,

but as purporting to be the property of the Sterling Oil Works,
and delivered it himself, the pretended warehouseman Chap-
man being his superintendent and servant. When he made

the sale, he knew what the defendants did not, that the prop-

erty was then levied upon under an execution against him.

With this knowledge, he went to the works, carried it away,
and delivered it to the plaintiffs, receiving from them the pur-

chase money, part of which he gave to his mother, the pre-

tended owner of the oil works, and the residue he applied to

his own use. He testified that he told the broker, when he

employed him, that he had authorityfrom the l^ank to sell the

oil
;
but this statement is inconsistent with the written memo-

randum of the sale, and is in conflict with the testimony of the

broker, who says, that he did not tell him until the oil was sold,

upon whose account he sold it. There is no finding by the

judge upon this point ;
but we must assume, so far as that may

be necessary in support of his judgment, that he relied upon
the memorandum and the testimony of the broker. Stokes, in

fact, perpetrated a fraud upon the plaintiffs, by selling and de-

livering to them property to which he knew that neither he

nor the defendants had then any claim, it having been levied

upon by the sheriff, as' he had previously perpetrated a fraud
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upon the defendants, by borrowing $5,000 of them upon the

security of a fictitious warehouse receipt.

The president of the bank testified that it was his impres-

sion that he gave Stokes a verbal authority to sell, when the

bank loaned him the $5,000, which was on the 10th of Decem-

ber. The sale by Stokes to the plaintiffs was on the 8th of

January following. The giving of this verbal authority in no

way affected the sale made to the plaintiffs. They were in no

way influenced or misled by it in making the purchase, and

as respects them or the broker, Stokes, as I have already said,

could have done all that he did without any such authority.

After the sale was made, Stokes procured from the president

a written authority. The precise time when he procured it

does not appear. The instrument is simply dated January,
1867. All that the president could say was that he gave Stokes

a verbal authority when the $5,000 was loaned to him, and

that he came subsequently and the president gave him a writ-

ten order. Stokes testified that he got the written authority
after the oil was sold

;
that he did not know whether he got

it before the plaintiffs gave him their check or not. And in

answer to a direct inquiry, said that he did not recollect whether

or not he got it after the sheriff of Kings county had gone to

the plaintiffs and claimed the property. That the plaintiffs

up to that time knew nothing about this written authority

appears by the testimony of one of them, Willard Gregory,
who says that he did not know who Stokes was acting as

agent for when the sheriff came and took the property from

them, and that he did not receive or see the written authority

until after that seizure
;
so that, up to this time, the plaintiffs

knew nothing of any interest which the defendants had in the

oil, or of the authority given by them to Stokes to sell it.

There was nothing in that circumstance, therefore, that induced

or led to the purchase.
I think it very plainly appears when and why this written

. authority was obtained. There is first the suspicious circum-

stance that the date is given generally in January, the day of

the month being omitted. Stokes was asked if anything was

said at the time the order was given about omitting the day,
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and he answered,
" Not a word

;

" but when afterwards asked

if it was not unusual for men of business to give orders with-

out dating them, he replied that he thought that something was

said about putting January, because the oil had been sold a day
or two previous. It appears by the complaint, that the sheriff

of Kings county took the oil from the plaintiffs on the 17th of

January, nine days after the plaintiffs bought it. Now Stokes

had previously testified that when he applied for the written

authority, he told the president that he was sorry the way
things was / that some of the oil had been taken out of the

works
;
that he had intended the proceeds to go to him, but

they had gone to another channel y that he was sorry about it,

but that his mother would pay the deficiency, and that the

president told him if he would do that, it would be satisfactory,

to which he answered that he would sell the oil and account

for it, and that the president replied,
" All right ;

do so." Now
by his own showing, he had then sold the oil, and the written

authority in fact, so states. He told the president that some

of the oil had been taken from the works. This was true. He
had taken 168 barrels himself, and delivered them to the

plaintiffs. He also told the president that he had intended the

proceeds (that is, of what had been taken away) to go to him,
but they had gone to another channel. What was this other

channel ? Evidently the taking of the 168 barrels by the

sheriff from the persons to whom he had sold them, the plaint-

iffs, showing very plainly, to my mind, that it was after this

event that he went for the written authority. There was a

reason for it then, at least in his mind, which did not exist be-

fore. It had been sold to the plaintiffs, and as he had a verbal

authority from the president, he had nothing to do but to go
to the bank and give him the check he had received from the

plaintiffs upon the sale of it, which he did not do, but divided

the purchase money between himself and his mother. But the

sale had proved abortive. The sheriff had followed the prop-

erty and recaptured it. Willard Gregory, one of the plaintiffs,

says that when the oil was seized, he went immediately to the

broker, found out where Stokes' office was, went there and

found Stokes at his lawyer's. It was after this that the written
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authority was produced and given to the plaintiffs, for Willard

Gregory swears they received it immediately after the seizure

by the sheriff, and that his impression was that he first saw it

in their lawyers' office, Yan Cott, Winslow & Van Cott.

The president of the bank, in the various interviews be-

tween him, the plaintiffs and their lawyers, did not request the

plaintiffs to bring the replevin suit, or to appeal to the Court

of Appeals. When Willard and George Gregory called at the

bank, after the seizure, they saw the secretary, and told him of

what had occurred. He told them that the bank had advanced

money on the oil, and had a warehouse receipt for security,

and that he did not see how the sheriff could hold it. They
then saw the president. He made the same reply in substance

as the secretary, saying, in addition, that the plaintiffs' title to

the oil was good, that he had directed Stokes to sell it, and

gave him authority to do so. They asked him what he thought

they had better do, and he replied that their title was good,

and that they had better defend it. At another interview he

referred to the receipt, and said that if that was not a good
warehouse receipt, there could not be one

;
that they were do-

ing business in that way every day ;
that if they could not be

protected on that, that it was time the bank should know it.

When called upon in respect to the appeal to the Court of Ap-

peels, he was told that the case was decided against the plaint-

iffs, and the plaintiffs said that they thought he ought to re-

lieve >thein from the suit and furnish sureties to carry the case

to the Court of Appeals, to which his answer was that they

had got a good title to the goods, and that he would not do

anything about it.

There was nothing in this evidence, and it is all that thero

is, showing that the bank authorized or requested the plaintiffs

to bring the replevin suit or the subsequent appeal. What the

president said was said in ignorance of the fact that that ware-

house receipt was fictitious. He supposed that the bank held

a regular warehouse receipt, duly indorsed; arid under that im-

pression, stated that the title of the plaintiff was good, as the

bank had given Stokes authority to sell. In this he was mis-

taken
;

but the mischief was then done. The plaintiffs had
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bought the property, paid for it, and the sheriff had then taken

it out of their possession. The president's mistaken confidence

in the validity of the bank's title may have induced the plaint-

iffs to bring the action of replevin, but that is no ground for

holding the bank answerable for the loss which the plaintiffs

sustained by purchasing and paying for the goods. Nor does

it affect the question that Stokes' mother afterwards paid the

$5,000 to the bank which Stokes had borrowed. That the

bank has escaped from loss is no reason why they should

make good the plaintiffs' loss, both parties being equally
innocent.

This is not the case of a principal who is liable for the

frauds of his agent, acting within the scope of his authority,

for that liability is founded upon the principal's holding out

his agent as fit to be trusted, and who thereby, in effect, war-

rants his fidelity and good conduct (Story on Agency, 7th ed.

127 and note, 443, and 445
;
4 Bac. Abm. Master and Serv-

ant, K) ;
but here the defendants did not hold out Stokes to

the plaintiffs as their agent, nor did the plaintiffs purchase the

property with any such understanding or impression. Nor

can the defendants be brought within the rule which charges
an undisclosed principal upon a contract made by the agent in

his own name. That rule is founded upon the justice of hold-

ing the undisclosed principal responsible, although the agent
made the contract in his own name, or generally as agent,

without specifying his principal, becaus^ the contract was made

by the principal's direction and for his benefit. But that rule

is never enforced for the advantage of a third party, if it would

work injustice to the principal. As the third party contracted

with the agent in his own name, or generally as an agent,

without any knowledge of the principal, he has no right to

look to the principal, if the principal, without any default upon
his part, would then be prejudiced by being made personally

liable. The rule is subject to the correlative rights existing, as

between the principal and his agent, and will not be enforced

against the principal where it would be inequitable and unjust

to do so (Thompson v. Davenport, 9 Barn. & Ores. 78; 1 Bell's

Com. 418, 4th ed.
;
Smith on Mercantile Law, 126, 127, 3d

ed. ; Story on Agency, 449, 7th ed.)
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Such is the case here. All the right which the defendants

ever had to this property was such as Stokes conferred by in-

dorsing to them the fictitious warehouse receipt, and they had

none whatever when Stokes sold it to the plaintiffs, it having
then been levied upon by the sheriff. The levy was made on.

the 22d of December, and the sale to the plaintiffs on the 8tfo

of January following by Stokes, was evidently to evade and

defeat the levy ;
a circumstance of which the defendant was

ignorant. That Stokes did not then make the sale for the de-

fendant's benefit appears in the fact that he made it as the as-

sumed agent of The Sterling Oil Works, of whicn he was the

proprietor and not the agent, and from the disposition which

he made of the proceeds. To hold the defendant, therefore,

answerable for the loss which the plaintiffs sustained in buying
from Stokes, as the assumed agent of The Sterling Oil Works, a

quantity of oil to which neither he nor the defendant had

then any claim or title, a fact of which the defendant was ig-

norant, would be unjust, and which the plaintiffs have no

right to insist upon to the defendant's prejudice, where Stokes

did not assume to act by virtue of the oral authority they gave
him to sell, but where he sold it, and the plaintiffs bought it of

him, as the supposed agent of The Sterling Oil Works. The
defendant gave him authority to sell

;
but between the time

when that authority was given and the sale, a circumstance

occurred which divested the defendant of any right or claim to

the property ;
a circumstance of which they were ignorant, but

of which Stokes had knowledge. It was not a sale, therefore,

made by their authority, for it cannot be assumed that they
authorized him to sell it after it had been levied upon (South-

ern v. How, Cro. Jac. 469, 470. See the third proposition,

which the court adopted). If the defendant had held out

Stokes to the plaintiffs as their agent, it might have been

otherwise
;
but they cannot be held answerable, under such cir-

cumstances, as the undisclosed principals. The judgment
should be affirmed.

J. F. DALY and LOEW, JJ., concurred

Judgment affirmed.

VOL. V. 28
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JACOB Dtftftf against CORNELIUS M. MESEBOLE et al.

A. motion to dismiss the complaint, under 274 of the Code of Procedure, for neg-
lect to serve the other defendants having been denied : Held, that the order

denying this motion was a bar to a new motion to dismiss the complaint, for the

same reason, made a year afterwards, no leave to renew the motion having been

obtained.

APPEAL by plaintiff from an order of this court made at

special term.

The action was brought against the defendant Meserole

and five others to recover damages for breach of a contract in

failing to take and pay for certain coaches ordered to be built

for them by the plaintiff.

The defendant Meserole alone was served and appeared^

and on February 18th, 1873, made a motion at special term to

dismiss the complaint for the neglect of the plaintiff to serve

the summons on the other defendants, five months having

elapsed since the commencement of the action. This motion

was denied, and no further proceedings to bring in the

other defendants having been made, the defendant Meserole,

on March 9th, 1874, again made a motion to dismiss the com-

plaint for neglect to serve the other defendants. This motion

was granted, and from the order granting it the plaintiff ap-

pealed.

Geo. A. Black, for appellant.

Chas. M. Da Costa ( Wellesley W. Gage with him), for re-

spondent.

J. F. DALY, J. The order appealed from should be re-

versed. A similar motion on behalf of defendant Meserole

had been made at special term, and denied on February 18th,

1873. The same facts ^vere before the court on both applica-

tions, and the first decision thereon, without leave to renew,

was a bar to the subsequent motion (4 Sand. 438
;
6 How. 321).
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The fact that a year had elapsed between the two motions,

and therefore plaintiff had neglected, for that additional period,

to serve the other defendants, was not new nor different mat-

ter, warranting a new motion without leave. The ground of

the first motion was, 1st. That plaintiff had neglected to serve

the other defendants, although five months had elapsed since

the suit was commenced, and they might have been served, but

plaintiff has made no effort to do so
;
2d. That the defendants

not served were necessary parties to a complete determination

of the matters in controversy and the protection of defend-

ant's rights ;
3d. That the plaintiff's avowed purpose was to

collect the whole of his claim from defendant Meserole alone.

These facts were not disputed, and upon them and on the plead-

ings and proceedings in the cause, showing that the action was

upon contract against the six defendants named in the sum-

mons as joint debtors, and that only one of them, viz. Meser-

ole, had been served with the summons, the court denied de-

fendants' motion to dismiss the complaint (Code of Procedure,

274, sub. 4). This decision in effect determined that, although

plaintiff had served but one of the joint debtors, and intended

to proceed against that one and no other, he had the right to

do so, and the court would not interfere with his practice (Code
of Procedure, 136, sub. 1). No lapse of time after that de-

cision, nor subsequent failure to serve the other defendants

could alter the effect of the decision that Meserole had no right

to complain if he were proceeded against alone, and that it was

not so much a question of unreasonable neglect to serve other

defendants (although that question was necessarily involved in

the decision), as of plaintiff's absolute right, under section 136

of the Code, to proceed against one joint debtor only, unless

the court should otherwise direct.

The second application to the special term was therefore an

Attempt to obtain a review by one judge of the decision of an-

other upon the same facts, and was improper (leave not having
been obtained) and should have been denied. The injury com-

plained of by defendant Meserole does not exist. It would

not help him to contribution from his codefendants to have

them served in this action. Whether they were brought before
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this court or not by plaintiff to obtain contribution, he would

have to bring a separate suit against them in any event, and

this action would not settle their rights as against each other.

The point as to multiplicity of actions is, therefore, not well

taken. The joint property of all defendants can be reached in

this action, although only Meserole be served (Code of Pro-

cedure, 136, sub. 1), and if the other defendants have de-

fenses they may voluntarily appear (9 Abb. 175).

LOEW and LABREMORE, JJ., concurred.

Order reversed.

MOREIS ALTMAN against BENJAMIN ALTMAN et oil.

Plaintiff and defendant, having been partners in business, and having by mutual

agreement dissolved, the defendants, by a written stipulation, agreed to pay the

plaintiff for his interest in the good will of the business, such sum as it should

be decided to be reasonably worth, by arbitrators to be appointed by the par-

ties. Under this agreement arbitrators were appointed, who were unable to

come to any decision on the question submitted to them. Held, that plaintiff

could not maintain an action to have the value of his interest determined and

paid to him, and that in the absence of bad faith on the part of the defendants,

the rendering of an award by the arbitrators was a condition precedent to the

plaintiff's right of action.

APPEAL from a judgment of this court entered on the re-

port of a referee. The facts were as follows :

The plaintiff and the defendants had been partners in busi-

ness in the city of New York, but differences had arisen

between them, and, on March 15th, 1872, there was pending
between them an action for a dissolution of the partnership'

and an accounting. On that day (March 15th), for the pur-

pose of settling their differences and ending the suit, they en-

tered into an agreement which, after making provision for the

other matters in dispute between them, provided that the de-
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fendants should pay to the plaintiff, for his interest in the

good will of the business, until the expiration of their then

lease, such sum as the same should be decided to be reasonably

worth, by three disinterested persons, or a majority of them,

one of whom should be chosen for that purpose by this plaintiff,

one by these defendants, the two so chosen to select the third,

and the decision of any two to be final
;
certain other questions

were also submitted to these persons to be so chosen, and it

was provided that such sum as they should determine ought to

be paid to the plaintiff, should be paid to him in the joint and

several notes of the defendants at eighteen and twenty-four

months.

In conformity with the provisions of this agreement, both

plaintiff and defendants nominated a person to act as arbitrator

-on their respective behalfs. The two arbitrators thus appointed,

met on several occasions to consider the subject submitted to

them for arbitration, but failed to agree either in the choice of

an arbitrator or the amount of the award.

The plaintiff thereupon commenced this action, and claimed

that the failure of the arbitrators to agree was caused by the

interference of the defendants, and asked that the agreement

might be specifically enforced, and the value of the plaintiff's

interest in the good will of the business be ascertained and

paid to him.

There was no evidence to show that the defendants had in

any way influenced the conduct of the arbitrators, and the

referee dismissed the complaint.

Plaintiff appealed.

John L. Hill, for appellant.

John Hublell, for respondent.

DALY, Chief Justice. The agreement was one coming under

that class of cases pointed out and distinguished by Judge
ALLEN in The President &c. of the Delaware <&c. v. Ths Penn-

sylvania Coal Co. (50 N. Y. 266), as cases in which the agree-
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ment which creates the liability and gives the right, qualifies it

by providing that before a right of action shall accrue, certain

facts shall be determined, or amounts and values ascertained,

which is made a condition precedent, by express terms, or by

implication. When that is the case, the courts give full efiect

to the condition, and the party who would enforce the agree-
ment must show that he has done all, upon his part, that could

be done to carry it into effect (The United States v. Robeson,
9 Peters, 319).

In Scott v. Avery (5 IL of Lords' Cases, 811
;
8 Exch.

417), the judges who delivered opinions went farther than this,

or at least some of them, by holding that no action lies at all

until the award is made
;
that that is part of the cause of ac-

tion
;
that the promise is to pay only what may be awarded

;

that it is competent to agree' that a sum of money shall be paid

upon such a contingency or in such an event, and that there-

can be no right of action until an award is made. This ap-

pears to have been followed in the subsequent cases of Brauen-

stein v. The Accidental Death Ins. Co. (1 Best & Smith, 782),

and Tredman v. Holman (1 Hurls. & Colt. 72). But it was

not necessary, in either of these cases, to go this length. In

Scott v. Avery, the plaintiff declined to accept the sum ascer-

tained by the committee. In Brauenstein v. The Accidental

Death Ins. Co., the defendants averred that they had always
been ready to arbitrate

;
but that there had been no arbitra-

tion
;
and in Tredman v. Ilolman, the plaintiff refused to ar-

bitrate. Nor was it necessary to go so far in the case in the

Court of Appeals, for though in that case arbitrators were ap-

pointed, they never had a meeting ;
the matter in dispute had

never been submitted to them. Nor is it necessary in the case

now before us. All that was shown in this case was that each

party had appointed an arbitrator ;
that they had met and could

not agree upon a third one
;
the contract making provision for

an arbitration by three arbitrators, each party selecting one,

and the two so selected appointing the third. To the three so

selected the matter was to be referred, and the decision of any
two of them was to be final.

It does not follow that because the two arbitrators selected
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could not agree upon a third that an arbitration was impossible.

If they could not agree, it was for the plaintiff, before resorting
to this action, to propose to the defendant the selection of two

others in place of those who could not agree upon a third. It*

the defendant had then refused to do so, or if the plaintiff could

show that the disagreement was brought about by the defend-

ant's instrumentality for the purpose of preventing an award,
or anything from which it appeared that he was acting in bad

faith, or interposing obstacles so that no award might be had,

then the position of the plaintiff would be very different. As
the defendant is the one who is to pay such further sum as the

good will of the business is decided by the arbitrators to be rea-

sonably worth, the law would not allow him to evade it by pre-

venting the making of any award. If, through his acts and bad

faith, or from any other cause, an arbitration has become im-

possible, I am not prepared to say that the plaintiff would not

have a right of action. But that is not this case. The arbitra-

tion and award is a condition precedent to the plaintiff's right

of action, and he cannot maintain it unless he shows that he has

done all in his power, and that it is on his part impossible to

carry the arbitration into effect. The judgment therefore of

the referee should be affirmed.

LOEW and J. F. DALY, JJ., concurred.

Judgment affirmed.
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ISAAC HOCHSTEE against MYEK BARUCH.

The agent of a foreign principal is personally bound upon contracts made by him

for his principal.

Defendant offered to plaintiff, in case he would not put in a defense in a certain

suit, to pay his lawyer's fees, but on the next day, and before the plaintiff's

time to put in his defense had expired, notified the plaintiff that he withdrew

his offer. Plaintiff did not put in a defense in the suit, and sued defendant for

his lawyer's fees : Held, that as plaintiff had not, before receiving the notice of

withdrawal, accepted the defendant's offer, and bound himself not to put in a

defense, and might have put it in afterwards, that he could not recover.

APPEAL from judgment of justice of Fourth District Court

in favor of plaintiff for $85.

The facts are stated in the opinion.

J. F. DALY, J. The judgment should be reversed. The

evidence shows that defendant agreed to pay the expenses, not

as agent of Rothschild, but as principal. Even if he made the

agreement as agent of Rothschild, yet, having no authority to

make it, he would be liable, upon the principle that one who
assume* to contract in the capacity of agent without having com-

petent authority to do so becomes himself personally bound (7

Wend. 315
;
1 Denio, 402). He had no authority, and says so

himself. And still further, if, as the testimony would indicate,

Rothschild lived in Germany, the defendant would be liable

upon the cases holding that the agent of a foreign principal is

personally bound upon contracts made for the principal (Story

on Agency, 268, notes and cases cited). The action therefore

was properly brought against defendant personally. But the

evidence does not satisfy me that the minds of the parties ever

met so as to produce an agreement upon which this action could

be maintained, nor that plaintiff was led by the vague promise

proved to abandon his claim or lose any advantage he might
otherwise have enforced.

. Both parties swear substantially to

these facts: That defendant, as agent of Rothschild, was
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foreclosing a mortgage in this city for the latter
;
that plaintiff,

as a party defendant in the foreclosure suit, was about to put
in an answer setting up a claim against Rothschild; that 'de-

fendant promised him if he would not put in such answer he

would pay the expenses of this plaintiff's lawyer, if they were

not too much
;
that they went to the lawyer's office, but he was

not in
;
that they saw a Mr. McCullogh, but could not ascertain

what the expenses were, and agreed to meet there again next

day to ascertain what the expenses werje ;
that defendant did

not go there next day, but sent there instead to this plaintiff a

letter saying he had no authority from Rothschild to make any

payment whatever
;
that the plaintiff had at least one day's

time after that letter was sent to put in his answer setting up
his claim, but he did not. He afterwards paid his lawyer $85,

and the justice below gave him judgment for that sum. Where
was the agreement between the parties ? At best, there was

but an offer by defendant to pay the expenses
"

if they were

not too much." They endeavored to ascertain how much they

were, but could not on that day, and defendant refused after-

wards to do anything further. Had plaintiff, on the faith of

this offer, between the time of the agreement to go next day to

the lawyer's office and the sending of the letter, lost the oppor-

tunity of enforcing his claim, it is possible he might recover the

amount of a reasonable fee for the lawyer's services in drawing
the answer. But this was not the case. He had time enough
to put in his answer after defendant's refusal to make an ar-

rangement. When the offer was made him by defendant he

had given no consideration for it, neither by withdrawing his

answer nor agreeing to do so. It appears, from the conduct of

the parties, that nothing was settled between them, but that an
"
arrangement

" was yet to be made when the amount of costs

was ascertained ; that they had in fact proceeded no further

than to negotiate as to an agreement, but made none.

Judgment should be reversed, with costs, and plaintiff left

to a new action if he have other testimony to offer in support

of his claim.

DALY, Ch. J., and LOEW, J., concurred.

Judgment reversed.
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Drayton v. Reid.

ALICE DRAYTON against JACOB REID AND SETH O. CBOSBY.

A person engaged as a theatrical performer may be lawfully discharged for be-

ing guilty of indecent and immoral conduct, so gross as to cause the other mem-
bers of the company to refuse to associate with her, and BO open as to become

matter of public scandal, even although she fully performs all her theatrical

duties.

Several witnesses having testified to particular acts of indecent conduct on the

part of the plaintiff, and the plaintiff having only denied that she had ever

done any act inconsistent with the faithful performance of her contract: Held,

that this was not a denial of the particular acts charged.

APPEAL from a judgment of this court entered on the re-

port of a referee to hear and determine.

The action \vas brought by the plaintiif to recover from the

defendants the sum of $780 for an alleged violation of agree-

ment between the plaintiff and the defendants, dated February

14th, 1872, in which agreement the plaintiif engaged as a
"
song

" and " dance "
performer with the defendants, for a

season of about thirty weeks, commencing on or about April

1st, 1872, and ending on or about November 1st, 1872, to per-

form with Forepaugh's Menagerie, in any part of the United

States or Canada, at a salary of thirty dollars per week.

The defense was that the defendants had been obliged to

discharge her on account of her improper conduct (the facts in

regard to which are stated in the opinion).

The referee found that the plaintiif had performed her part

of the contract, and had been discharged without cause, and

ordered judgment in her favor.

Defendants appealed.

Chas. W. BrooJce, for appellant.

Benjamin F. Russell, for respondent.
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DALY, Chief Justice. Where a cause is tried by a referee,

we may at general term, review his findings upon questions of

facts, and it is impossible to peruse the evidence in this case

and uphold his finding. There was little but a general denial

by the plaintiff of a number of facts elicited by the testimony
of six witnesses, showing lewd and indecent acts on the part

of the plaintiff; that she quarrelled with the other members of

the troupe ;
that she was addicted to cursing and swearing, and,

in short, that her conduct was so demoralizing, that several of

the other female performers left the hotel on her account, and

refused to go on the stage if she did
;
that they declared that

if she was allowed to remain, they would not
;
that the land-

lord of a hotel where the troupe stopped, complained to the

proprietor of the circus, of her immoral conduct with one of

the troupe ;
that she had illicit intercourse with a married man,

one of the performers, at La Grange, Indiana, and at Steuben-

ville, Ohio, which was publicly talked about by the hotel

keeper and by members of the troupe ;
that the employees

complained of having to associate with such a character
;
that

the proprietor of the circus, in consequence of her conduct,

its effects upon the troupe and upon his own reputation with

the public, complained to the defendants who had engaged her

for the side show, telling them that he would not have such a

person about bis establishment, nor allow her to enter the ring

any more, and he insisted upon her dismissal
;
with which re-

quest the defendants complied. She was discharged, and after-

wards taken back by the defendants at the intercession of two

persons, under the assurance that she would do better, but had

again to be discharged for quarrelling in the dressing room.

All this the referee appears to have ignored, finding gen-

erally as a fact that she had fully performed all the conditions

of her agreement in every particular, and, as conclusions of

law, that she in no wise violated her agreement, and that the

defendants had no legal cause to discharge her. If he did this

upon the ground that it was immaterial how indecent, im-

moral and outrageous her conduct may have been, as long as

she was ready and willing to perform in the ring, it cannot be

sustained. In the management of such an establishment, there
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must be some government ;
and where all mix together in the

intercourse incident to their calling, there must be the restraint

at least which common decency imposes. The plaintiff acted

under no such restraint, but in the presence of members of

the troupe committed acts too gross and disgusting to be de-

scribed. It would be intolerable if the defendants were required
to keep such a person in their troupe in consequence of their

contract. By the contract she expressly engaged
"
to conform

to the rules and regulations of the company," and it was a

reasonable regulation to require that she should be orderly

and decent whilst mingling professionally with the members

of the troupe. She would not, even when taken back again,

conduct herself properly, and the defendants had the right to

discharge her.

If, on the other hand, the referee decided to believe her and

discredit all the other witnesses, then the objection to his find-

ing is that her denial did not reach all the particular facts

sworn to by these witnesses. Some of them she denied specif-

ically, but beyond that her denial was :

" I never did any act,

in public or private, inconsistent with the faithful performance
of the contract," which on her part may have been matter of

opinion. The report should be set aside, and the judgment
reversed.

J. F. DALY, J., concurred.

Judgment reversed.
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Slater v. Mersereau.

HORATIO K. SLATER et al. against JOHN W. MERSEKEAU.

Defendant being a contractor engaged in the erection of a building, put on the

roof without making any provision for carrying off the water that would neces-

. sarily fall on it in the event of a rain storm. A rain storm, such aa was usual at

that time of the year, took place, and the rain falling from the roof, uniting with

that coming from the street, flooded the adjoining premises and injured a stock

of goods there. Held, that defendant was liable for the damage to the goods.

APPEAL from a judgment of this court entered on the re-

port of a referee to hear and determine.

The action was brought to recover damages for the alleged

negligence of the defendant, by which the plaintiffs' premises
were overflowed with water.

The facts, as found by the referee, were as follows : The

plaintiffs were dry goods merchants, and occupied the base-

ment of Nos. 115 and 117 Franklin street, in New York city.

The adjoining premises were owned by Daniel Appleton &
Co., who, on April 8th, 1868, made a contract with the defend-

ant to erect a new building thereon. The defendant then

made sub-contracts with Moore & Bryant to do the mason

work, with certain other parties to do the plumbing work, &c.,
and reserved the carpenter's work for himself. After the roof

of the building was on, and before it was entirely completed, a

rain storm took place, and the plaintiffs' premises flooded and

their stock of goods injured under the circumstances described

in the opinion. The referee reported in favor of the plaintiffs.

Defendant appealed.

Ilendersorf& Fennell, for appellant.

F. II. Churchill, for respondents.

DALY, Chief Justice. I thiuk the evidence justifies the

conclusion at which the referee arrived. 1. That the injury
arose from the water which catne from the roof and the street
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into the cellar. 2. That the flowing of the water from the

roof into the cellar was owing to the defendant's negligence in

completing the roof before the necessary connection was made
to carry off the water from it to the sewer, without putting up
some temporary structure to carry the water off; and 3. That

it being impossible to distinguish in what proportion the water

that carne from the roof, and that which came from the street,

contributed to produce, the damage, the defendant was answer-

able as a joint tort-feasor.

The failure to make the connection between the leader and

the sewer in time for the completion of the roof was attribu-

table to the masons Moore & Bryant, for it was in evidence that

one of the plumbers spoke to the foreman of the masons two

weeks before it was done, and urged him to do it
;
that it might

have been done in four days, and certainly in ten, and that the

foreman said thathe could not get at it until the dirt was taken

out of the cellar. But the defendant's foreman was aware that

the cutting was not done, for he was in every part of the

building, and yet the defendant went on, completing the roof

without making any provision for the carrying off of the water

which, in the event of rain, would necessarily flow from it into

the cellar. Thompson, an expert, engaged for thirty years in

the erection of buildings, says that water should never be

allowed to get into a building; that when there is any difficulty

in forming a connection between the leader from the roof and

the sewer, it was his practice
" to put up a temporary second-

hand leader to take the water down through the building to

the place where it runs away ;" and Badouine, a man of a good
deal of experience in the erection of buildings, who, as owner

or superintendent, has erected a number in this city for the

past twenty years, said that water could be taken from the roof

of a building by a temporary wooden leader running through
the building to the front and throwing the water into the street,

and that he saw no difficulty about having the leader in this

case completed at the time the roof was completed. This was

sufficient to show that it was through the defendant's negli-

gence that the water from the roof flowed into the cellar, and

as that, uniting with the water that flowed in from the street,

caused the injury, the defendant is responsible ;
for those
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whose united negligence is the direct cause of a single injury,

are each answerable for the consequences, although they may
have acted independently of each other (Shearman & Redfield

on Negligence, 558, and the cases there cited).

There is nothing in the evidence to warrant the assump-
tion in the defendant's points, that the rain storm which caused

the damage, was of an unusual character. A rain gauge kept
in the vicinity, showed that the fall did not exceed two inches,

and in other parts of the city it was half an inch less. Four

days after there was another rain storm, when the fall was

much greater, in some parts of the city nearly four inches, and

yet it produced no damage in the same premises, for the reason

that the connection between the leader and the sewer was then

completed, showing that if the connection had been made, or

if there had been some temporary means to carry off the water

on the night of the 20th, that the defendant would have had

no share in producing the injury. It may be the water from

the street would have flowed in upon that evening sufficiently

to injure the plaintiffs' goods, even if the water from the roof

had been carried off into the street. But that is a matter upon
which we cannot speculate. The negligence of the plaintiff

co-operated with the negligence of Moore & Bryant in produc-

ing the volume of water which filled the cellar and caused the

injury, and both or either of them may be sued for the damage.
The measure of damages adopted by the referee appears

to be justified by the evidence. He gave them as their dam-

ages the expense they had been put to in restoring the goods,
which he found to be less than the difference between their

market value in their sound and in their unsound condition.

.It is suggested in the plaintiffs' points that the referee adopted
the computation made by the plaintiffs' counsel, and which was

submitted to the other side. If there was any error in the

computation, the amount may be reduced by a subsequent ap-

plication to the general term
;
but so far as I can make out

from the testimony of Scudder, it appears to be correct.

ROBINSON and LAEBEMOEE, JJ., concurred.

Judgment affirmed.
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Kingsland v. The Mayor, die. of the City of New York.

PHINEAS EL KINGSLAND against THE MAYOR, &c., OF THE

CITY OF NEW YORK.

Under the charter of the city of New York (L. 1870, c. 137, 101), providing

that no expense should be incurred by any of the departmenfs, boards, or offi-

cers of the city government, unless an appropriation had been previously made

covering such expense, Held, that where an appropriation is made for a specific

purpose, and the proper department incurs liabilities to an amount sufficient to

exhaust the appropriation, the department has no further power to make con-

tracts binding on the city, for that purpose.

EXCEPTIONS ordered to be heard in the first instance at the

general term. The facts are fully stated in the opinion.

J. F. DALY, J. The learned judge at special term, before

whom this action was tried, ordered a verdict for plaintiff for

the full amount claimed, $11,763 55
;
but in view of the grave

questions of law involved, ordered the exceptions to be heard

in the first instance at general term, judgment meanwhile to be

suspended. The exceptions were argued at a previous general

term, but the court was divided. The same points are now

presented. The action is brought by plaintiff as assignee of the

claims of a number of persons employed to clean the markets

in the city of New York in the months of October, November

and December, 1870. The plaintiff put in evidence three pay-

rolls, one for each of said months, containing the name of each

employee and the wages due him, with a certificate of Thomaa

Dunlap, collector of city revenue, attached, to the effect that

the services were actually performed, and by due authority ;

also that the compensation specified is in accordance with law,

and the ordinances of the common council. These pay-rolls

were produced from the records of the Department of Finance.

They were all credited by the auditor of accounts in that de-

partment. To each pay-roll when produced a paper was at-

tached, not signed by any person, but filled up in the form of

a warrant for the payment of the amount of these pay-rolls to

the plaintiff as assignee. !No proof was offered to show when
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the persons named in the pay-rolls were employed, and we have

nothing on that point except the evidence of the pay rolls them-

selves that the work was performed continuously from October

1, 1870, to December 31, 1870. The employment appears to

have been of the former date, and the question in the case is

whether there was any authority of law on that or the subse-

quent dates for such employment. The charter (L. 1870, c. 137,

101) in force at the time provided that no expense should be

incurred by any of the departments, boards, or officers of the

city government, unless an appropriation had been previously
made covering such expense. An appropriation of $30,000 for

cleaning markets had been made in 1870, but it had been all

expended (except a small balance of $513 48) before October 1,

1870. This latter balance was paid out by August 31, 1871,
but on what accounts does not appear. The ground taken by
plaintiff is, that as an appropriation of $30,000 had been made
before his assignors were employed, the law was satisfied, and

the municipal officers had power to incur this expense, whether

such appropriation was exhausted or not. This, I think, can-

not be sustained. The restriction in the charter was a limita-

tion on the power of the city government to incur expense

(Donovan v. TheMayor, 33 N". Y. 293) ;
and this limitation

would be of no avail if the appropriation of a specific sum gave
them authority to incur limitless expenses under that head,

providing each item of expense was, by itself, smaller than the

whole appropriation. No such construction of the statute is

reasonable. The intent of the law makers is plainly to limit

expenditures. The next ground taken by plaintiff is that as a

balance of $513 48 remained unexpended to the credit of the

appropriation when the plaintiff's assignors were employed,
and as the employment of each person involved, for the whole

three months, an aggregate sum less than such balance, then

the employment of each person by itself was lawful. This is

but to state the first proposition in another form. It is to say
that if the appropriation were originally $30,000, the city officials

might make contracts at one time to expend ten times that

amount, providing each contract involved an expenditure
which did not exceed the appropriation. The coneequences of

VOL. V. 29
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such a construction of a plain enactment need not be enlarged

upon.
But it is urged that the duty cast upon persons contracting

with the city, of ascertaining not only whether an appropria-

tion had been previously made, but also whether contracts or

liabilities had been incurred sufficient to absorb it, is too oner-

ous, and was no part of the intention of the Legislature ;
that

if the city officials violate the charter, they, and not the in-

nocent laborers and contractors, should suffer
;
that it would

be well nigh impossible for the latter to protect themselves by

ascertaining what other liabilities, besides their own, had been

incurred before rendering service to the corporation.

The answer to all that is : that limitations on the power of

municipal officers are not to be disregarded on account of the

hardship to the individuals. If they were, the hardship would

have to be borne by the community generally, for whose pro-

tection these limitations are imposed ;
that all persons dealing

with the officers of the city have notice of these limitations of

power, and need not furnish time, labor nor material, if there

be doubt as to the authority of the department which offers to

employ them
;
that the injured individuals who have relied on

the authority of the municipal officers, and have been misled

by the latter as to the fact of previous liabilities incurred, and

who have no notice of their want of power, are not wholly

remediless, but, it would seem, have the right to resort to the

agent's individual responsibility when they fail to hold the

principal ;
the agents of the corporation, assuming to act for

the corporation, but without authority, being doubtless, under

well-known rules of law, personally liable as principals for a

debt thus incurred to a person whom they have willfully de-

ceived as to material matters of fact affecting their authority,

and nothing would sooner tend to enforce a strict performance
of duty by public officers than the enforcing plain provisions
of law against claimants when they resort to the city treasury

for payment, and leaving them to enforce against the public

officials who have exceeded their powers such remedies as they

may be entitled to upon showing their own diligence in as-



NEW YORK DECEMBER, 1874. 451

Kingsland v. the Mayor, <fcc. of the City of New York.

certaining the power of the officers and any concealment of

fact or like deception by the latter (Story on Ag. 264, 7th ed.)

The balance of $513 48 in the treasury, when these con-

tracts of employment were made, cannot be applied to the

payment of the plaintiff's claim, because it does not appear
that it was not properly paid out upon contracts made before

those in suit
;

all presumptions and intendments being in favor

of the proper discharge of official duty, until the contrary is

shown. My view, as to the right of recovery against the city,

where contracts in excess of any specific appropriation are

made, is that the person whose contract is prior in time to the

others is entitled to payment if it be within the sum appropri-

ated, and this even though the whole appropriation had been

afterwards improperly expended by the department, the sole

question in the case being one of power to make the contract,

and this rule would afford ample protection to all contractors

who can bring themselves within it.

If the plaintiff's assignors were employed before the ap-

propriation was, in effect, exhausted by prior liabilities, the

plaintiff would be entitled to recover, and, as the case is not

conclusive on that point, the verdict should be set aside and a

new trial ordered, costs to abide event.

DALY, Ch. J., and LARREMORE, J., concurred.

Ordered accordingly.
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Schmidt v. Gunther.

ANDREAS SCHMIDT against MARTIN GUNTHER, PRESIDENT OF

THE UNTERSTETZDNG VEREIN UNION, JOHN SCHEDLER,

SECRETARY, AND ANTON SAUR, TREASURER.

Qucere, whether under the statute (L. 1849, c. 258, as amended by L. 1851, c. 455>

and L. 18r^ c. 153), a member of an unincorporated association can maintain an

action at law against it, by suing the president or treasurer as such.

Under the statute (L. 1849, c. 258, as amended by L. 1851, c. 455, and L. 1853, c.

153), allowing an action against an unincorporated association, composed of not

less than seven persons, to be brought against the president or treasurer, an

action against the president, secretary and treasurer is improperly brought.

This court, on appeal from a District Court, will as a general rule refuse to amend

the proceedings so as to conform them to the proof, where the defect was

pointed out by objection taken on the trial, and the party in fault then neglected

to apply to the court to amend the proceedings.

APPEAL from a judgment of a District Court.

The facts are fully stated in the opinion.

DALY, Chief Justice. This judgment will have to be

reversed. It was brought to recover $70, to which the plaint-

iff claimed to be entitled from an unincorporated association

of individuals, due to him as a member of the association in

weekly payments of $5 a week, for fourteen weeks during
which he was sick. The plaintiff has not sued the members

of the association, nor could he in an action at law, unless the

right to do so was given by the conditions of the agreement
under which the parties were united into a body (Ildbicht v.

Pemberton, 4 Sandf . 658
;
White v. Brownell, 2 Daly, 356, 358

;

McMahon v. JRauhr, 3 Id. 116
;
same case on appeal, 47 N.

Y. Rep. 71). He may have a remedy against the individual

members of the association in equity, but no such remedy could

be applied in the present action, as the district Justices' Courts

have no jurisdiction in equity.

The only way in which an action at law could formerly be

brought against an unincorporated association, was by an action

against them as individuals, brought by a plaintiff who had a
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claim against them as a body, and who was not a member of

the organization. If a member of the body, he could not

maintain such an action
;
for it was well settled, that it was an

answer to such an action, that the plaintiff was legally interested

in each side of the question (1 Chitty on Pleading, 45, 6th

Am. ed.) The statute has provided that such an association

may be sued in the name of the president or treasurer for the

time being (L. 1849, c. 258). It is not necessary to inquire

whether, under this statute, a member of such an association

may bring an action against it by suing the president or

treasurer as such. The plaintiff has not brought such an

action. He has sued the president, treasurer and secretary,

and judgment is rendered against all these defendants for $99.

There is no provision in the statute for suing the secretary,

and if any effect is to be given to the judgment against him,

it must be as an individual. It may be that he would not be

able to protect himself, by invoking the record to show that he

had been sued as secretary, and he certainly had the right to

object, as was done below, that the action could not be main-

tained in its present form. If the action is brought under the

statute, it should be brought in the mode provided by the

statute; that is against the president or the treasurer. We
might, if the objection had not been taken below, have upon

appeal amended the proceeding so as to conform it to the proof

(Bate v. Graham, 2 Kern. 242; Thompson v. Kessel, 30 N.

Y. Rep. 390). But as a general rule, we have refused to do so

where the objection was taken upon the trial, and the party

being then advised of the defect, had the opportunity, but

neglected to apply to the court to amend the proceeding, the

justice having ample power to allow it (2 Rev. Stat. 429, 1).

So far as allowing such an amendment moreover appeals to our

discretion, there is the additional reason, that it is very doubt-

ful if justice has been done. The association after paying
the plaintiff for six weeks, caused an investigation to be made

as to the cause of the plaintiff's injury. They appointed a

committee to investigate ;
the committee did so, and reported

that the plaintiff's injury was caused by his own misconduct
;

whereupon a special meeting of the society was called, and a
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resolution was passed, that the plaintiff's sickness was brought
about by negligence, and that he should not be paid. It was

sworn to that the plaintiff was injured in a brawl, which he

had provoked by his own misconduct; although whether he

was the party in fault in the quarrel, was a point upon which

there was conflict. The justice excluded evidence of what

was done by the committee, as well as the minutes of the

proceedings of the special meeting. Without pausing to

inquire whether he was right or not in this ruling, I think it

is better that the judgment should reversed for the error first

above stated, that the cause may be tried over again.

LOEW and J. F. DALY, JJ.,. concurred.

Judgment reversed.

CYNTHIA. BRONK, AS ADMINISTRATRIX, &o., against THE NEW
YOKK AND NEW HAVEN RAILROAD COMPANY.

The deceased and another person who was driving, while riding on a wagon and

about to cross a railroad track, neglected to took up or down the track, although

if either of them had done so, they could have seen the approaching train in

time to avoid it. Held, that this was such contributive negligence on the part

of the deceased as prevented a recovery against the railroad company for a

collision with the approaching train.

APPEAL from a judgment of this court entered on the ver-

dict of a jury.

The action was to recover damages for the defendant's

negligence by which the death of the plaintiff's intestate was

caused.

The defense was, that the negligence of the deceased had

contributed to the accident.

On the trial it appeared that the deceased, while in a wagon
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crossing the defendant's track in New York city, had been

run into by the defendant's locomotive, and killed.

The facts relied on to show contributive negligence are

fully stated in the opinion.

Plaintiff had a verdict, and defendant appealed.

Calvin G. Chttds, for appellant.

Wheeler H. Peokham, for respondent.

DALY, Chief Justice. The motion for a nonsuit at the

close of the testimony should have been granted. It was a

plain case of contributory negligence. If either Brown or the

intestate had looked up the railroad before Brown drove upon
the track, the approaching locomotive could have been seen

and the collision avoided. That Brown did not look to the

right or the left as he approached the track, abundantly ap-

pears from his own evidence. He says,
" almost the same

moment I saw it (the engine), it struck me
;

" and Bronk, the

intestate, when they were within ten feet of the track, was

seen, by the plaintiff's witness Paulding, looking back in the

direction of the arsenal, which, it would seem, Bronk continued

to do until the collision
;
for Paulding further testifies 'that

they were just going across the track, one (Bronk) looking

behind, and the other (Brown) driving his horse the same as

any ordinary man would do.

The train passed through a cut from 73d to 66th street,

and the collision occurred at the junction of 64th street and

the Fourth avenue. The plaintiff's witness De Monet, who
was standing at the corner of 64th street and the Fourth

avenue, on the west side cf the avenue, heard the rumbling of

the wheels of the engine two or three minutes before the col-

lision, and, looking up, he saw the locomotive, which was then

about half way through the cut, or about four blocks off. The

witness was on the same side of the avenue as the wagon, and

those in the wagon, if they had looked, had a better opportu-

nity for seeing than he had, as they were more elevated. The

defendant proved that a person standing on the northwest
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corner of 64th street and the Fourth avenue, could see up the

avenue and through the cut, to G8th street. That 200 feet

from the avenue, in approaching the track from the Fifth

avenue side through 64th street, a person could see up the

avenue nearly to 67th street, or 650 feet, and at 100 feet, to

68th street. There were no houses then on the north side of

64th street, between the Fourth and Madison avenues, nor any

obstruction, except a small shanty, about 12 or 14 feet high,
between 64th and 66th streets, on the west side of the Fourth

avenue, the side from whence the wagon was approaching ;
and

the witness testified that the shanty even would be no ob-

struction, as he thought the smoke stack of the engine could

be seen above it. The defendants also proved by a surveyor,

who examined the ground afterwards and made a map of it,

that from points 100 and 150 feet from the place of the acci-

dent, he could see up the track 780 feet, and at a point 65 feet

from the accident, he could see nearly to the tunnel, or 1,000

feet. He also testified that, after passing the shanty, there

was nothing to obstruct the view from a point 223 feet from

the place of the accident, and a point 650 feet up the rail-

road.

It is abundantly shown, by this and other testimony, that

if either Brown or Bronk had looked up the road, as they

ought to have done before attempting to cross it, the approach-

ing engine could have been seen and the collision avoided.

There was, on the part of both of them, a want of ordinary
care. Bronk was not free from all responsibility because

Brown was driving. Brown testified that Bronk was a very
careful man and a driver himself, and yet, whilst approaching
and in the act of crossing a railroad, he had his head turned

around and was looking back in the direction of the arsenal

which they had just passed. His inattention was, even to

Brown, remarkable
;
for Brown testifies :

u It was most singular

to me that my friend did not see it
;
he never spoke to me

;
he

never said to me,
' take care, look out,' or nothing."

If it is in the power of a party, by the exercise of ordinary

care, to avoid an accident, the law holds him to the exercise

of it. The intestate was seated in the wagon alongside of the
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driver as they were approaching and were about to cross a rail-

road. His opportunity for seeing any danger which threatened

from an approaching locomotive was equal to that of the driver.

If anything, it was greater, for the driver had charge of the

horse, and the intestate had nothing to do but to use his eyes
as they approached what is always a place of peril, a railroad

track. The ordinary sense of self-preservation should lead any

any man similarly situated to look at such a moment to see

that no locomotive was approaching ;
instead of which he had

his head turned away from the road and was looking back,

blindly leaving everything to the driver, who as blindly drove

upon the track and came in collision with the locomotive,

which he could have avoided by the exercise of the most or-

dinary care. It was an act of mutual negligence, for Bronk

was in a position in which he could have given warning of the

approaching danger and avoided it, if he had acted with the

ordinary prudence to be expected from a man in a wagon
which was approaching and about to cross a railroad.

The case is distinguishable from that of a passenger in

a railroad car, whose position is one in which he can do

nothing to avert the act which may be contributory negli-

gence on the part of those who have the control and manage-
ment of the locomotive. Such are the cases of Chapman v. N.
H. R. JR. (19 N. Y. 351) ; Colegrove v. N. Y. & Harlem R. R.

Co. (20 Id. 492) ;
Webster v. Hudson River R. R. (38 Id. 260).

But it is a case in no way distinguishable in principle from Mc-
Call v. N. T. Central R. R. (54 N. Y. 642) ;

Allen v. B. & A.

R. R. (105 Mass. 7T) ;
Carlisle v. Sheldon (38 Verm. 447) ;

and Beck v. East River Ferry (6 Robt. 87), in which it was

held that the plaintiff was not entitled to recover. The judg-
ment should therefore be reversed.

J. F. DALY, J., concurred.

Judgment reversed.
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Mierson v. The Mayor, Ac. of the City of New York.

FEODOKE MIEBSON against THE MAYOR, &c., OF THE CITY OF

YOKK.

Plaintiff being the publisher of a weekly newspaper called The Weekly New
Yorker Journal, and also of a daily newspaper called The New Yorker Journal,

his weekly newspaper was designated under L. 1871, c. 574, 1, as one of nine

weekly papers in which city advertisements should be published. Plaintiff

published the advertisements in his daily newspaper : Held, that such publica-

tion was unauthorized, and that plaintiff could not recover therefor.

APPEAL by plaintiff from a judgment of this court entered

on the report of a referee to hear and determine.

The action was brought to recover payment for publishing

city advertisements in The New Yorker Journal.

The defense was that the publication was unauthorized.

The facts on which the authority to publish was claimed

are stated in the opinion.

Benjamin F. Russell, for appellant.

James W. Ousted, for respondent.

DALY, Chief Justice. The act of 1871 (L. 1871, c. 574,

1), authorizes the mayor and comptroller to designate nine

daily and nine weekly newspapers in the city of New York, in

which the advertisements required by law shall be published,

and declares that no publication of advertisments shall be legal

except in the papers so designated, and that no money there-

after shall be paid from the city treasury for advertising, except
to the newspapers so selected.

The mayor and comptroller designated as one of these

papers, the Wochenblatt des New Yorker Journal (the Weekly
New Yorker Journal), which is the name of a weekly German

newspaper published by the plaintiff. The plaintiff also pub-
lishes a daily newspaper called The New Yorker Journal, and

the advertisements for the publication of which this action is

brought, were published by the plaintiff in this daily newspaper.



NEW YOEK-DEOEMBEE, 1874. 459

Mierson v. The Mayor, &c. of the City of New York.

There was no authority for the publication of the advertise-

ments in this daily journal, and no recovery can be had for

doing so. The journal
" selected

"
or "

designated
"

by the

mayor and comptroller, was the Weekly New Yorker Journal.

It was one of the nine weekly journals, which they were

empowered to, and did designate. The plaintiff urges that

these advertisements were notices of assessments which had to

be inserted for ten successive times before a certain date,

which could not be done in* the weekly, and that therefore

they had to be published in the daily, to meet the requirements
of the statute

;
but that would not authorize their publication

in a newspaper that had never been designated at all. It is

also claimed, that they are one and the same
;
that the one is

merely a weekly edition of the daily, and what was published
in the daily went into the weekly, to a great extent, and that

they are printed from the same type. But that they are

distinct papers, and that one, the weekly, is not an edition of

the other, appears in the facts sworn to, that most of the

advertisements go into the daily, and some into the weekly ;

that a good many take the daily, that do not subscribe to the

weekly ;
that a subscription to the one does not entitle the

subscriber to the other, that advertisements in each have to be

separately paid for, etc. All this shows that they are two

distinct journals. A publication therefore ten times in the

.
New Yorker Journal a daily paper, was not a publication in

the Weekly New Yorker Journal. The statute of 1871 has

provided for publication in nine weekly journals, and this

Weekly New Yorker Journal was one of them. The plaintiff

testified that that was the only designation he had under the

law of 1871, and the advertisements therefore should have

been published in that, and not in tire daily Journal, which had

not been designated at all. The judgment entered on the

report of the referee should be affirmed.

LOEW and J. F. DALY, JJ., concurred.

Judgment affirmed.
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Baxter v. West.

D. W. C. BAXTER et al. against JOSEPH D. WEST.

Where plaintiffs consigned to A. a large quantity of forges for sale, allowed him

to place their name over the door of the store where he kept the forges for sale,

and paid the first two months' rent of such store : Held, that these facts were

sufficient to justify the owner of the store in dealing with A. as being author-

ized to bind the plaintiffs for the further rent of the premises, and that he was

not bound by a private agreement between the plaintiffs and A. that after the

first two months A. should pay the rent.

The consent of the owner of the premises to their use is necessary to establish

the relation of landlord and tenant, and where the owner objects to the use of

the premises, he cannot afterwards maintain an action for rent.

APPEAL from a judgment.
The facts appear in the opinion.

DALY, Chief Justice. I do not think that we would be

justified in disturbing this judgment upon the assumption that

the plaintiffs were entitled to recover anything. There is con-

flict upon the material point, whether Rhodes was or was not

informed by the plaintiffs of their special arrangement with

Zahn, when the agreement was made between Rhodes, Zahn

and West for the extinguishment of Rhodes' indebtedness for

rent to the defendant, upon Rhodes' agreement that the rent

due to him by Zahn, might be paid by Zahn to the defendant.

Rhodes, when finally called, testified that he thought that

Forbes may have said something about such an arrangement
after Zahn had been in occupation of the premises six or

seven months and "
just before he left." He explicitly denied

that he had any previous knowledge of it, and so far as this

question of fact was involved, it was a question for the judge,
who must be assumed to have found upon the point in favor of

the defendant.

Assuming then that Rhodes knew nothing of the special

arrangement existing between Zahn and the plaintiffs, these

facts appear : That Zahn hired a certain part of the premises

occupied by Rhodes, as a place for carrying on the sale of the
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plaintiffs' forges, representing to Rhodes that he had authority

from the plaintiffs to hire the premises for them for that pur-

pose ;
that the plaintiffs' name was placed over the door, and

that the plaintiffs knew it, as one of them was in the habit of

going there frequently ;
that it was the only place in the city

where the plaintiffs' forges were sold, justifying Zalm's state-

ment to Rhodes and the defendant, that he was the sole agent
of the plaintiffs for the sale of their forges in this city ;

that

rent of the premises had been paid by drafts drawn by
Zahn on the plaintiffs, and delivered by Zahn to Rhodes,

Forbes, one of the plaintiffs, admitting that they had paid the

rent for the first two months, debiting the amount on Zahn's

account
;
that Rhodes had been informed by a letter from the

plaintiffs, that all their business in this city was to be transacted

through their agent Zahn. These circumstances were sufficient

to warrant Rhodes in assuming that Zahn's statement to him,
that he was authorized to hire the premises for the plaintiffs,

and that they were responsible for the rent, was true. The de-

fendant was Rhodes' landlord. He owed the defendant $75,

and $75 was due to him for the rent of the premises where

the sale of the defendant's forges was carried on. The de-

fendant, instead of receiving his rent from Rhodes, consented

that that rent might be paid by Zahn, the plaintiffs' agent, by
the delivery to the defendant of one of the plaintiffs' forges,

Rhodes releasing Zahn from the payment of the same amount
of rent to him, and the defendant, upon receiving the forge,

releasing Rhodes from the rent he owed the defendant. This

arrangement was made with the understanding on the part of

the defendant and Rhodes, that the premises were hired for

the plaintiffs by Zahn, as their agent for the transaction of

their business in the city of New York, and I think there was

sufficient to warrant the conclusion that the plaintiffs by their

acts, had led the defendant and Rhodes to believe that Zahn

had authority to do so. They suffered him to place their name
over the door " Portable Forge Company," indicating to the

world at large that that was their place of business in the city

of New York
; they paid drafts drawn upon them by Zahn for

the rent, and informed Rhodes by letter that all their business
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in New York was to be transacted through Zahn, and that he

was their only agent there. This was holding him out as their

general agent for the transaction of their business in this city,

and indicating, as incident to that business, the right on his

part, as their agent, to hire premises where the forges they
were constantly sending on from Philadelphia, might be ex-

hibited for sale, and their business here carried on. This

was especially so when they paid the drafts drawn upon
them for the rent, without any knowledge on the part of

Rhodes that there was a special agreement between them and

Zahn that they were to pay it only for the first two months.

Where an authority is given to an agent to receive consign-

ments in a distant city, of bulky articles like their forges, for

sale, which must be received and kept in some place where

they can be exhibited and sold, the right on the part of the

agent to hire suitable premises where they can be so received

and kept, will be implied as incident to the authority, for

such an authority carries with it as an incident, all the powers
which are requisite to effectuate and carry it out (Story on

Agency, 97, 106, and cases there cited).

Here the agent, empowered by the plaintiffs' own admission

to receive consignments of their portable forges for sale in this

city, and to transact all their business here, represented when
he hired the premises that they would be responsible for the

rent
;
that their goods were to be consigned to him, and that he

was to act as their sole or general agent in this city. Rhodes

let the premises upon this representation, believing it to be

true, and what subsequently took place, before the defendant

accepted a forge in payment of the rent assumed to be due by
the plaintiffs to Rhodes, and the rent due by Rhodes to the de-

fendant, was of a character to confirm both Rhodes and the

defendant, in the belief of the truth of what Zahn said, such as

the consignment by the plaintiffs of a large quantity of forges
the putting up of their name over the door

;
the payment by

them of the first two quarters' rent
;
their statement that all the

business in New York was to be transacted through Zahn, their

only agent in New York
;
and the fact that Forbes, one of the

principals, came frequently to the place of business, and neces-
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sarily knew that the name of his company was over the door.

The defendant was thereby induced to take the forge in pay-
ment of the rent due to him by Rhodes, and release Rhodes, he

and Rhodes acting innocently. The plaintiffs having by their

acts enabled Zahn to do this, and though frequently in New
York, they never having advised Rhodes of the special arrange-
ment between themselves and Zahn, should bear the loss arising

from the acts of an agent clothed with such general powers ;

they never, though having abundant opportunity to do so, hav-

ing given any notice to the landlord of the limitation of his

powers ;
that though their name was over the door, he and not

they, by a special agreement which they had made with him, was

to pay the rent. It is stated in the appellants' points that the sign

over the door was "The Portable Forge Company, Henry
Zahn, Agent^ but there is no evidence in the case that the sign

contained the words,
"
Henry Zahn, Agent." The proof is

that the sign was " The Portable Forge Company," and Zahn's

testimony in addition is,
" The sign was the sign of the com-

pany, not my sign."

But I do not see how, upon the evidence, the recovery of the

$100 upon an implied contract for use and occupation, can be sus-

tained. The premises hired by Zahn consisted of a part of the

defendant's store, and as it was occasionally insufficient to hold

all the forges that came, he was in the habit at times of extend-

ing them over that part of the store occupied by the defendant.

If the defendant had recognized his or the company's right to do

so, there might be sufficient to imply a contract for use and oc-

cupation of this additional space in the defendant's store. To

warrant an implied contract, however, for use and occupation,

the relation of landlord and tenant must exist, and as incident

to that relation, the right, indicated by the landlord's acquies-

cence, of the tenant to occupy for the period for which rent

is claimed (Taylor on Landlord and Tenant, 173, 636,

642, and cases there cited
; Bancroft v. Wardwell, 13 Johns.

489). This was not the case here. There is nothing to show

that the defendant as landlord recognized Zahn's or the com-

pany's right to place their forges over the part of the store

which he occupied. It is in evidence that nothing was said
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between Zahn and the defendant about the occupation of the

additional space, and that the defendant did not make any
claim for it

; but, on the contrary, as Zahn testified, he some-

times found fault with him for occupying the space alongside,

and made him move the forges. When the landlord disclaims

any such relation as that of landlord and tenant, by finding fault

with the party who encroaches upon his premises, and remov-

ing the property that the party placed there, he cannot recover

upon an implied contract, because his assent cannot in that case

be implied (Greton v. Smith, 33 N. Y. Kep. 245
;

Feather-

stonhaugh v. Bradshaw, 1 Wend. 134). The law will imply a

contract to pay rent from the mere fact of occupation, if the

circumstances warrant the conclusion that the relation of land-

lord and tenant existed, and where the relation exists, the ac-

tion for use and occupation may be maintained, although there

was no actual occupation, if it appears that the power to

occupy and enjoy was given by the landlord to the tenant, for

so far as the landlord is concerned, he has, in that case, per-

formed (Izon v. Gutore, 5 Bing. 501
;
Hall v. The Western

Transportation Co. 33 IsT. Y. 285). But such is not this case.

There was no agreement and no recognition by the landlord

of the right to occupy ; but, on the contrary, a disclaimer of

it. It was a mere intrusion, and afforded no foundation for

implying the existence of a contract. The judgment should

be reduced to a simple judgment for the defendant, without

costs to either party, as each has succeeded upon this appeal
in part.

LOEW and J. F. DALY, JJ., concurred.

Ordered accordingly.
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In the Matter of George W. Niles.

IN THE MATTER OF GEORGE "W-. NILES.

An attorney, on being convicted of a crime punishable by imprisonment in the

State prison, thereby under the statute (1 R. S. ]22, 34, subd. 8, 5
;
and 2 R.

S. 701) forfeits his office and loses his right to practice, without an order of the

Supreme Court removing him.

ONE George "W. Niles, who had served a term in the State

prison, having assumed to act as an attorney and counsellor of

this court, in several cases before it, and this fact having been

brought to the notice of the court, it directed him to appear
before it and state by what authority he did so. On January

13th, 1875, Niles having appeared before the general term (at

which were present, DALY, Ch. J., ROBINSON and J. F. DALY,

JJ.), the following proceedings took place.

DALY, Chief Justice. "We are satisfied, upon the evidence

before us, that Niles was removed by the Supreme Court, from

the oifice of attorney and counsellor, on the 3d of February,
1851. The evidence of it is, that after Niles' conviction for

the offense for which he was sentenced to the State prison, an

order of the general term of the Supreme Court, together with

a copy of his conviction, was served upon him, requiring him
to show cause, at the next general term of the court, why he

should not be removed
;
and that that motion was made and

granted, appears by the affidavit of Henry Bertholf, who was

then crier of the court, who swears that he was present in the

court when N. B. Blunt, the district attorney, made the motion

for the removal of Niles, and that it was granted. The fact

further appears by the New York Herald of February 4th, 1851,

which gives a detailed account of what occurred in the general

term on the previous day (Feb. 3d), Chief Justice EDMONDS

and Justices EDWARDS and KING presiding, upon the hearing
and granting of the motion removing Niles. In the New "Y ork

Daily Tribune of February 5th, 1851, it is stated, that on the

previous Monday (Feb. 3d), Niles was removed from the roll

VOL. V. 30
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of attorneys and counsellors of the Supreme Court
;
that the

motion was made by the district attorney, and that nobody ap-

peared to oppose.

The papers upon which the motion was made are on file
;

but no order granting the motion can be found. After this

long lapse of time, twenty-four years, the draft order, if one

were made, may have been lost, destroyed or abstracted
;
of

the entry of it I shall hereafter speak ;
but of the fact that the

motion was made and granted, there can be no reasonable

doubt. It is further corroborated by the fact that like motions

were made in this and in the Superior Court and granted, as

appears by the records of both courts.

In June, 1857, a motion was made in the Supreme Court,

that the order removing him be set aside as irregular and void,

upon the ground that no charge had been served upon him,
and that being in the State prison when the motion was made,
lie was unable to be heard in his defense. It was founded

upon an affidavit of Niles, in which he avers that he was in-

formed and believed that an order had been made and entered

at a general term of the court on the 3d of February, 1851,

depriving him of his right to practice as an attorney and coun-

sellor. The motion was denied, the court holding that he had

been duly served with a copy of the charges against him, and

with the order to show cause
;
that he had had an opportunity

of being heard in his defense; and that his removal from office

was in all respects regular.

On the 30th of December, 1859, another application was

made
;
the matter was referred to a referee, and on the 23d

February, 1863, a formal order was entered, declaring that the

court declined to take any further action in the matter.

In February, 1870, Niles assumed to act as an attorney, and

brought a suit in the Supreme Court. A motion was made to

set aside the summons upon the ground that he was not an at-

torney, which motion Judge INGRAHAM denied, upon the

ground that the papers were not complete, because they did not

contain the order of the general term removing Niles. Judge

INGRAHAM, as appears from his opinion, thought the motion

was not made by the defendant in that action in good faith, as
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he had no copy of that order in his papers. An appeal was
taken to the general term, Judges BARNARD and CARDOZO pre-

siding, and Judge INGRAHAM'S decision was affirmed.

Th; s decision neither declared that Niles had not been re-

moved, nor was it a formal readmission of him as an attorney.
It merely affirmed the decision denying the motion to set aside

the summons for irregularity, as the papers did not contain the

requisite proof of Niles' removal i.
<?.,

a copy of the order re-

moving him. That order, or an authenticated copy of it, was
the official and best evidence of the fact

;
and as that was not

produced, nor its non-production accounted for, the conclusion

appears to have been that the moving papers were defective

for the want of proper evidence of Niles' removal. That was the

ground assigned by Judge INGRAHAM in his opinion ;
and as

his decision was affirmed by Judges BARNARD and CARDOZO,
without delivering any written opinion, it may be assumed

that that was the ground also of affirmance.

There is no such question before us. The order would

necessarily have been entered in the minutes of the court, but

we have the certificate of the clerk of the court that he has

caused a search to be made for the rough, as well as for the

regnlarily engrossed, minutes of that year, 1851, and that

neither can be found
;
the explanation of which probably is

that three years afterwards, on the 19th of January, 1854,
the building in which the Supreme Court was then held was

entirely destroyed by fire, a tire by which, as appears by the

proof before us, a great many of the records of the court were

destroyed. This sufficiently accounts for the non-production
of the order of the court removing Niles. If the books in

which the minutes of the general term of February 3d, 1851,

were kept, were in existence, the order, I doubt not, would be

found duly entered
;
but the probability is, as I have suggested,

that they were destroyed in the fire. It was, as I suppose, the

circumstance of the discovery of the destruction of the record

evidence which emboldened Niles, in 1870, sixteen years after

his release from the State prison, to commence practicing again
as an attorney and counsellor in all the courts, upon the as-

sumption that he had never been removed.



468 COUET OF COMMON PLEAS.

In the Matter of George W. Niles.

The order notifying him to show cause was served upon
him on the 8th day of January, 1851. On the 13th of that

month he was sentenced to the State prison, and on the 3d of

February following, the motion for his removal was made and

granted in the general term. He had five days at least before

his sentence, to procure counsel to appear for him upon the

motion if he wished to be represented upon it, which it is evi-

dent he did not, for the obvious reason that he had nothing to

say in opposition to it. He had been tried and convicted of

most flagrant acts in his professional character as an attorney,

the punishment for which was imposed by his subsequent
sentence to the State prison for two years and six months.

That he was in the State prison and all his civil rights sus-

pended when the motion was heard and granted, is a point to

which we attach no weight. The suspension of his civil rights

did not give him any immunity from proceedings against him,
nor suspend the rights of others (Davis v. Duffie, 1 Abbott's

& Court of Appeals Decisions, 486
; affi'g. 8 Bosw. 619).

A professional opinion of Judge BOSWOKTH, that Niles is

entitled to practice as an attorney and counsellor of the Su-

preme Court, has been submitted to us. The judge was of the

opinion that if an order had been made by the general term

in February, 1851, removing Niles, it would have been valid,

as the papers served upon him presented facts which author-

ized his removal, and that the court were competent to make

such an order
;
but he thought, upon the facts stated to him,

that the inference must be that no such order was made. He
had not before him all the evidence that we have. In the in-

quiry before us, the non-production of the order is accounted

for, and we have the sworn statement of the crier of the court

that he was present when the motion was made, and heard the

decision pronounced a statement so fully sustained by other

evidence as to leave no room for doubt.

By the act of 1862 (L. 1862, c. 484, p." 970) it is a misdemeanor

punishable by fine and imprisonment, for a judge knowingly to

allow any person to practice in the courts of this city who has

not been regularly admitted to practice. It may be that Niles

is not within the letter of the statute, having been regularly
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admitted
; but, if it be an offense to suffer a person to practice

who has not been admitted, how much graver, within the mean-

ing of this statute, would be the offense, in a moral point of

view, if he were to allow a man to practice who was stripped of

his office upon his being convicted and sent to the State prison

for extorting money from persons, by threatening as attorney
to bring actions or prosecutions against them for alleged acts

affecting their morals, and who, although entirely innocent,

complied with his demands rather than endure the exposure
and scandal incident to the public vindication of them.

Our conclusion is that Niles was deprived of his office of

attorney and counsellor of the Supreme Court by a proceeding
in all respects regular and valid, that he has not been read-

mitted, and that he is not entitled to practice in this or in any
other court in this State.

ROBINSON, J. While concurring entirely in the views ex-

pressed by the Chief Justice, mine are still more radical.

Niles, being an attorney of the Supreme Court, was convicted

of obtaining goods under false pretenses, and sentenced to State

prison for an infamous crime, and there worked out his sen-

tence. His conviction has never been reversed. Under these

circumstances I am of the opinion without consideration of

any action of the Supreme Court to remove him, which, never-

theless, seems to have been effectual that he is not qualified

to practice as an attorney and counsellor in this State
;
and for

these reasons :

Attorneys and counsellors are by the statutes enumerated

among the class of public officers known as judicial (1 R. S. 98
;

Merritt v. Lambert, 10 Paige, 356), and subject to removal or

suspension. Their tenure is for life (1 R. S. 109, 23
;
Wallis

v. Loubat, 2 Den. 607). They may be so removed or sus-

pended by the courts in which they shall be appointed, for de-

ceit, malpractice, or misdemeanor, on charges preferred and

opportunity given for defense (1 R. S. 109, 23, 24). But

every office becomes vacant on the removal of the incumbent,

or his conviction of an infamous crime (1 R S. 122, 34, sub.

3,5).
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While obtaining goods under false pretenses has been held

not to be a felony (Fassett v. Smith, 23 N. Y. 252), an infa-

mous crime is one punishable with death, or by imprisonment
in a State's prison (2 R. S. 702, 31).

A sentence of imprisonment for any term less than life,

suspends all the civil rights of the person so sentenced and for-

feits all public offices [and all private trusts, authority or power

during the term of such imprisonment (2 R. S, 701, 19)].

This latter limitation during the term of such imprisonment
can have no reference to an office forfeited, but applies to

private trusts, &c. To hold that a judge of this court, elected

for fourteen years, and sentenced to prison for two or three

years, might, on the expiration of his sentence, again resume

the judicial functions of his office would be preposterous. The
sentence forfeited Niles' office, and a proper construction of the

provision would, at most, restore his capacity after the term of

his sentence had expired to be again elected or appointed.

By such conviction his office as attorney and counsel be-

came vacant (1 R. S. 122), and his sentence forfeited it (2 R. S.

701). A pardon by the governor only would have restored his

competency to testify (2 R. S. 701, 23), or his capacity there-

after to be elected or appointed to some office or trust, but

could by no retroaction restore him to any office he had either

vacated or forfeited.

The order of the Superior Court, Jan. 18th, 1851, was

granted on mere production of the conviction and sentence.

Having thus ceased to hold such office of attorney and coun-

sel, he cannot be allowed to practice without readmission by
the Supreme Court, which is not pretended.

Chief Justice DALY. Judge DALY and myself also record

our concurrence in the views taken in the opinion of Judge
ROBINSON. "We give it as the united opinion of the court, on

all the grounds stated, that he was properly removed that, in

other words, he ceased to be an attorney under operation of the

statute, upon his conviction and his going to State prison. But
we are satisfied, even if he had not been removed, that he could

not practice. The statute declares that any one guilty of an
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infamous crime, shall forfeit his office, if he is sent to the State

prison. Ju the cases in which Mr. Niles has appeared here

Mr. G-. W. Niles (interrupting). Will your honor take

them on submission ?

Chief Justice Daly. Yes, under the circumstances, we
will take them on submission.

Mr. Niles here handed up the papers relating to the cases

in which he appeared, and the proceedings terminated.*

* After the hearing in this matter, on January 13th, 1875, the court received an

affidavit of A. Oakey Hall, Esq., in which Mr. Hall deposed, that he was present
at the General Term of the Supreme Court, on the 3d of February, 1851, on the

return day of the order requiring Niles to show cause why he should not be

removed, when the subject was called up, and that he heard the court pronounce
the judgment disbarring Niles, that he (Hall) was then the assistant of the dis-

trict attorney, N. B. Blunt; that he assisted Mr. Blunt in drawing the order dis-

barring Niles
;
that he had the most distinct recollection of seeing the order

handed by Mr. Blunt to the judges, and of seeing it immediately afterwards in

the hands of the clerk of the term, for docketing ;
that this being the first pro-

ceeding of the kind he had ever seen, or been connected with, he took the most

particular notice of all the above details.

Notice was served on Mr. Niles on January 14, of the receipt of this affidavit;

of the facts it contained
;
that he was at liberty to inspect it in the clerk's office,

and that if he had anything to say respecting it, the court would hear him at any
time before the adjournment of the court, on the 15th of January, and after that

time the affidavit would be filed as one of the papers on which the final order

would be made.

Mr. Niles not having appeared throughout January 15th, nor any one on his

behalf, an order was made that the affidavit of Mr. Hall should be placed on file

as one of the papers on which the final order was to be entered. On January

18th, a final order was entered in the following form :

[Title of the Proceeding.']

George "W. Niles having appeared in this court, and having assumed to act as

an attorney and counsel in several cases before the court, the court directed him

to state by what authority he acted as an attorney and counsellor, and if he had

been readmitted as such. On reading the certificate of his conviction, on the

trial of indictment for obtaining money by false pretenses, in the Court of Gen-

eral Sessions of the Peace, held in the city of New York, on the 30th day of De-

cember, 1850; and the service of an order of the Supreme Court of the State of

New York, of the First Judicial District, upon the said Niles, to show cause why
he should not be removed from practicing as an attorney, solicitor and counsellor in

any of the courts of this State, on the 7th day of January, 1851 ;
also the affidavit

of H. Bertholf, crier of the Superior Court, showing that he was removed by the
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CORNELIUS P. SCHERMERHORN against CLARK B. WHEELER.

The payment or performance of an entirely adverse judgment is not a waiver or

forfeiture of any right to prosecute an appeal from such judgment.

So held in an appeal from a District Court where the judgment appealed from was

affirmed, and the appellant then paid the judgment and the costs of appeal, and

applied for and obtained a reargument.

MOTION to dismiss an appeal from the 8th Judicial District

Court.

The motion to dismiss the appeal was made on an affidavit

setting up the following facts :

Plaintiff recovered a judgment against the defendant in

the 8th Judicial District Court of New York city, on Novem-

said court; and the order of the Supreme Court, dated December 30th, 1859,

referring it to Hon. Wm. Mitchell, to inquire as to the moral character of said

Niles, and to report whether in his opinion the rule removing him should be

vacated
;
and the communication to the said court, by the said Wm. Mitchell,

dated Sept. 28th, I860, concerning the same
;
and on reading the affidavits, orders

and motion papers in the action wherein George V. House was plaintiff, against

John W. Porter, defendant, and the orders of the court made thereon
;
and the

orders of the general term of the Supreme Court, dated Sept. 16th, 1857, deny-

ing the motion to restore his name to the roll of attorneys, <fec. ;
and the affidavits

and orders made and granted by the court in the action between Thos. Butler,

plaintiff, against Wm. Lee, defendant, with the notes of testimony taken before

Thos. W. Clarke, referee appointed by this court March 20th, 1874, and the report of

the said referee, not yet filed nor acted upon ;
and the affidavit of B. W. Buchanan,

the certificate of the county clerk, dated January 1 1th, 1875 ;
and on recording and

filing the affidavit of said Niles, dated January 13th, 1875, and this court having
heard the said Niles, in reference to his right to appear as attorney and counsellor

in this court
;
and on reading and filing the affidavit of A. Oakey Hall, Esq., dated

the 15th January, 1875 :

It is ordered and adjudged, that said George W. Niles, on the 8d day of Feb-

ruary, 1851, was removed by the general term of the Supreme Court of the

First Judicial District, from his office as attorney and counsellor of this State, and

that since the conviction and sentence of the said Niles, his office ns attorney and

counsellor became vacant, and was forfeited by him
;

that he has not been read-

mitted
;
and that he has no right to appear as an attorney and counsellor at law

in this court, or in any court of this State.
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ber 13th, 1873. Defendant appealed to this court, and the

appeal was heard at the general term in May, 1874, and the

judgment affirmed. The defendant then went voluntarily to

the plaintiff and paid the judgment, and took from the plaintiff

a satisfaction piece of the judgment, and also paid the costs of

the appeal. Defendant then applied to the general term for a

reargument of the appeal, and in November, 1874, such a re-

argument was ordered.

Plaintiff now claimed that, by voluntarily paying the judg-

ment, the defendant had forfeited his right to further prosecute
his appeal.

C. P. Schermerhorn, for the motion.

C. B. Wheeler, opposed.

ROBINSON, J. The voluntary payment or performance of

the terms of a judgment is ordinarily no waiver of an appeal
therefrom (Champion v. Plymouth Cong. 8oc. 42 Barb. 441

;

Clowes v. Dickenson, 8 Cow. 328
; Hiylie v. Westlake, 14 N.

Y. 281
;
Benkard v. Babcock, 2 Robt. 135

;
Armes v. Chappel,

28 Ind. 469
;
Dickensheck v. Kaufman, 29 Ib. 154). It is

only where the judgment, from parts of which an appeal is

taken, is such that it must be wholly reversed if the parts ap-

pealed from are erroneous, and where the other parts favorable

to the appellant have been enforced, that an appeal cannot be

sustained, or generally in cases where the appellant has ac-

cepted or availed himself of such benefits thereunder as are

inconsistent with the reversal sought, that he is precluded

through* compliance with or acceptance of the terms of the

judgment from maintaining his appeal (Bennett v. Van Syckel,

18 N. Y. 481
; Knapp v. Brown, 45 N. Y. 207). The pay-

ment or performance of an entirely adverse judgment is but a

present submission to the decision sought to be reversed. The

provision of the code relating to this appeal ( 369), contem-

plates that such payment may have been made, and instead of

giving any countenance to the idea that it should interfere

with the right of appeal, by 330, generally applicable to all
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appeals, express provision is made for a restitution of all rights

lost by the erroneous judgment, and including cases where

satisfaction has been entered of record before the appeal

(Sheridan v. Mann, 5 How. Pr. 201).

The motion should be denied, with $10 costs.

LARREMORE, J., concurred.

Motion denied.

JOHN "W. BOWNE against JAMES O'BRIEN, SHERIFF, &c.

Qucere, whether the act of 1871 (L. 1871, c. 738, 2) requiring actions against

sheriffs to be brought within one year from the time when the cause of action

accrued, is prospective or retrospective.

An action against a sheriff by a purchaser, on an execution sale which was after-

wards eet aside for irregularity, to recover back the money paid, is an action

for the non-payment of money collected upon an execution, within the act of 1 871

(2 L. 1871, c. 733, 2), excepting such actions from the operation of that statute

requiring actions against sheriffs to be brought within one year from the time

the cause of action accrued.

In such an action the sheriff cannot be allowed to retain the expenses of the sale.

APPEAL by defendant, from a judgment. The facts fully

appear in the opinion.

A. Oakey IJatt, for appellant.

II. Brewster, for respondent.

DALY, Chief Justice. I do not deem it material to pass

upon the question whether the statute of 1871, requiring ac-

tions against a sheriff to be brought within one year, is prospec-
tive and not retrospective (2 L. 1871, c. 733, 2, p. 1694), as
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I am of the opinion that this case comes within the exception

provided for by the statute. The statute declares that the lim-

itation imposed shall not include the non-payment of money
collected by a sheriff upon an execution. The sheriff, under

an execution, sold certain real estate to the plaintiff, for $1,300,

and the plaintiff, upon the sale, paid into the sheriff's hands

$620. The plaintiff afterwards refused to complete the pur-

chase, upon the ground that the sale was irregular ; upon which

the sheriff sold the property again, and it was bought by Mr.

McAdam for the same amount. The first sale was afterwards

set aside by this court as irregular, and sheriff, having failed

to pay the money back to the plaintiff, this action is brought
to recover it. No reason is given upon the defendant's points,

why this was not upon the sheriff's part,
" the non-payment of

money collected upon an execution," and I apprehend none can

be given. It was certainly collected by the sheriff upon an exe-

cution levied upon property which the sheriff sold to satisfy

the execution. If the sale had been regular, it would have

been payable to the plaintiff on the execution
;
but proving to

be irregular, it was payable to the purchaser from whom it was

received. The failure to pay it in either case, is the non-pay-
ment of money collected upon execution.

Nor is any reason given why the sheriff should be allowed

to deduct from the amount the expenses of the sale. The

plaintiff has nothing to do with the expenses of the sale. All

that he undertook was to pay the purchase money, upon the as-

sumption that the sale was valid and would convey a good title

to the property. It did not
;
the sale was irregular and has

been set aside. The expense of it must be borne by those who
directed it, and not by the plaintiff. He is entitled to have his

money back, and has nothing to do with the irregular proceed-

ing, and is not answerable for the cost of it. The judgment
should be affirmed.

LOEW and J. F. DALY, JJ., concurred.

Judgment affirmed.
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JOHN H. GOSSLER et al. against JOHN D. SCHEPELEK et al.

The right of stoppage in transitu may be exercised not only by the vendor of the

goods, but also by a person who pays the price of the goods for the vendee

and takes from the vendee an assignment of the bill of lading as security for

his advances.

Defendants obtained credit with plaintiffs
"
for

"
or "

against
"

a cargo of iron

purchased from a third party. Plaintiffs paid the price of the iron, and re-

ceived the bill of lading therefor to the order of the shippers, and by them in-

dorsed in blank, as security for the payment of their advances. Plaintiffs sent

the bill of lading to defendants, who received it, but who became insolvent be-

fore they received the goods or had negotiated the bill of lading. Held, that

plaintiffs could retake the goods and compel the defendants to deliver up to

them the bill of lading.

APPEAL by plaintiffs from a judgment of this court dismiss-

ing the complaint entered on the report of a referee to hear

and determine.

The facts are fully stated in the opinion.

Augustus F. Smith, for appellants.

T. C. T. Buddy (S. P. Nash with him), for respondents.

ROBINSON, J. From some time in the year 1862 until in

April, 1869, the plaintiffs were bankers in Hamburg, and the

several defendants, composing the firm of Schepeler & Co.,

were engaged in the mercantile business in New York. Dur-

ing that period these firms had business transactions together,

involving large amounts and of a varied character. On the

25th of February, 1869, Schepeler & Co., at New York, wrote

plaintiffs, at Hamburg, that their firm, through John D.

Schepeler, one of their members, then in Antwerp, might have

occasion to open a credit with plaintiffs, for their account, for

a shipment of iron to New York, and added,
" the bills of lad-

ing for same, we expect, will be handed to us by you."
The receipt of this letter was acknowledged by plaintiffs'



NEW YOEK JANUARY, 1875. 477

Gossler v. Schepeler.

reply of March 12th, 1869, in which they state :
" We have to

acknowledge receipt of your favor of the 25th February, from
which we observe that your Mr. J. D. Schepeler, now in

Antwerp, may have occasion to open with us, for your ac-

count, a credit for shipment of iron to your place, forwarding
bill of lading to us

;
so far he has not applied for it."

Before Schepeler & Co. could have received this answer,

they, under date of March 17th, 1869, telegraphed plaintiffs :

" If agreeable grant J. D. Schepeler credit hundred thousand

marcs, three months, against iron shipment, wire." On the

same day they wrote the plaintiffs, in the German language,

referring to their first letter of credit, and stating :
" We re-

quest you, if convenient, to give Mr. J. D. Schepeler, of

Antwerp, a three months' credit for our account, of marcs banco

100,000, for (or, as otherwise translated, 'against') iron ship-

ment from Wales therefor (or, as otherwise translated,
' there-

against') ;
Mr. J. D. Schepeler will hand you bills of lading."

On receipt, of the telegram, on the 18th of March, plaintiffs

informed Schepeler & Co. they would grant such credit, and

on the same day wrote to J. D. Schepeler, at Antwerp, advis-

ing him of the receipt of this telegram and their reply to it,

and stated that they had placed at his disposal 100,000 marcs

banco, to be used in three months' drafts by remittance of bill

of lading of a shipment of iron to New York. This credit

was used in the payment of a shipment of railroad iron pur-

chased by Schepeler & Co., of the Ebbervale Steel, Iron and Coal

Company, in Wales, which that company, on the 29th of March,

shipped on board the ship J. S. De Wolf, at Newport, Wales, on

bills of lading to their own order, by which it was agreed the

vessel was to proceed to Hampton Roads, Va., for orders to

proceed to Norfolk or New York, as Schepeler & Co. might
direct. The vessel had been chartered by Schepeler & Co. for

that voyage, but this fact does not appear to have been com-

municated to plaintiffs. The shipment so made was paid for

by plaintiffs, not immediately to the vendors, but indirectly, on

being furnished with the bill of lading indorsed in blank by
the shippers. They immediately thereafter, by letter of April

13th, 1869, advised Schepeler & Co. as follows:
" Mr. C. H.
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Schepeler handed us the inclosed bill of lading, indorsed in

blank, for 7,940 rails, equal to 1,404 tons 1 hundred weight 3

quarters and 23 pounds, shipped per the J. S. De Wolf, Captain

Davenham, from Newport to Hampton Roads for orders, which

is at your service and in conformity with the credit opened in

favor of Mr. J. D. Schepeler, and by him transmitted to Mr.

C. H. Schepeler ;
we have accepted the drafts of the latter.

Marco banco 113.450,8 due 9th July to the debit of your ac-

count." This letter and the inclosed bill of lading were re-

ceived by Schepeler & Co., on or prior to April 30th, 1869,

when they acknowledged the credit, and stated they would use

the bill of lading. They never did make any use of it, but

on the 17th of May following they suspended payment, and

having become bankrupts, the defendant Yon Sachs, has been

appointed their assignee in bankruptcy. Immediately on their

failure, a demand was made on behalf of plaintiff, for a return

of the bill of lading and cargo of iron, whicli being refused,

proceedings were instituted by the plaintiffs by way of reclama-

tion of the goods and their stoppage in transitu.

No other question than their right in this respect is pre-

sented. In the adverse judgment from which this appeal is

taken, the referee who tried the cause found as matter of fact,

that by the letters and telegrams through which the agreement
between the parties arose and was consummated,

"
plaintiffs were

to have a lien on said iron and on the bill of lading therefor,

for any advance or advances made by them under and in pursu-
ance of said credit," and this finding, on this appeal, is to be

assumed to be correct.

Tested with such lien upon the bill of lading and the iron

it represented, for the amount they had advanced in payment
of the purchase money and towards perfecting the interest of

Schepeler & Co. in the property, the question is presented
whether upon the insolvency of that firm, the plaintiffs, through
such right of lien, continued while such goods were in transit

to their debtors, to possess the legal authority to resume the

possession which they previously had, but had temporarily re-

linquished for the purpose of such transit.

The question is in no respect controlled or influenced by
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the fact that Schepeler & Co. had chartered the De Wolf for

that voyage. No absolute delivery of the iron had been made

to them on board the vessel as its owners or charterers, but in

all the dealings between the parties, the only dominion or con-

trol they had acquired over the iron was through the bill of

lading in its agreed and representative character of an obliga-

tion on the part of the owner of the vessel as carrier, to con-

vey and deliver the property according to its terms (Turner v.

Trustees Liverpool Docks, 6 Exch. 543
;
Scholman v. Lancaster

& York R., L. R. 2 Ch. App. 332
; Benj. on Sales [3d ed.] 699

to 702), and defendants were estopped from alleging that the

shipment was made otherwise than as per the bill of lading, or

to claim that the delivery had been made absolutely to them on

board their own vessel, nothing to that effect having been sug-

gested in the transaction with the plaintiffs.

The right of stoppage in transitu is one highly favored in

the law, and has been extended to quasi vendors or persons

standing in a similar position to vendors. It is founded upon
the plain reason of justice and equity, that one man's property

should not be applied to the payment of another man's debt

(Benj. on Sales [2d ed.] 689
;
2 Kent, 542). In De Aquila v.

Lambert (Ambl. 399), the consignor, at the request of the con-

signee, bought and paid for the goods, and, on making the

shipment, drew bills of exchange for the money paid. Upon
the insolvency of the consignee while the goods were in transit,

the right of stoppage in transitu by the consignor was main-

tained by Lord Nottingham, making reference to the cases of

Wueman v. Vandepool (2 Yern. 203), and ex parte Wilkinson,

(in chancery, not reported), who held that in such case, the

consignor was to be substantially considered as a merchant sell-

ing the goods to the consignee. So in Feise v. Wray (3 East, 93),

the right was sustained in behalf of a mere factor or purchasing

agent, not only as to his advances but also as to his commissions.

To the same effect in SUM v. Baxter (1 Atk. 285), sustained

and recognized by numerous other cases (see Benj. on Sales

[2d ed.], 690, and cases cited in note 7) ; also, in this court in

Franchisin v. Henriques (6 Abb. N. S. 251). The Court of

Appeals, in Mutter v. Ponder (MSS., decided during the last
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year [1874]) ;
also assert the principle that a party in any way

interested by way of lien or special interest in personal prop-

erty consigned to his debtor on faith of his solvency, has,

upon his insolvency occurring while the goods are in transit,

the right to their reclamation or stoppage in transitu for the

protection of such lien or interest. To that extent he is a quasi
vendor entitled to use all lawful means in preventing his prop-

erty or interests being sacrificed towards the payment of an-

other person's debts, and especially so where the adverse claim is

made not by a ~bona fide purchaser but by others assigned.

I am also unable to discover any lack of efficiency in any of

the proceedings taken by or on behalf of the plaintiffs to assert

and enforce such rights. It does not lay with the defendants

to impute to such agencies as the plaintiffs adopted, any
want of authority from them when the proceedings taken on

their behalf have been fully ratified. The respective rights

of the parties in the property have been duly presented and

made the subject of adjudication upon the merits. The whole

has been sold and the proceeds brought into court for adjudi-

cation between them. In my opinion the plaintiffs plainly

presented a case as proven, established their lien or interest

to the extent of their advances, and their right to reclaim

the goods in transitu. The decision of the referee to the

contrary should be reversed, and a new trial ordered, with

costs to abide the event.

VAN BRUNT and LARREMORE, JJ., concurred.

Ordered accordingly.
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EPHRAIM D. BROWN against THE MAYOR, &c., OF THE CITY

OF NEW YORK.

The judgment record, in summary proceedings to recover the possession of leased

premises, is conclusive between the parties to it, not only as to the right of the

landlord to the possession of the premises, but also as to the amount of rent

due.

A summary proceeding to recover possession of leased premises is not an action

or special proceeding within the meaning of L. 1860, c. 379, 1, which pro-
vides that certain courts (not including Justices' Courts) shall have exclusive

jurisdiction of all actions and special procedings in which the mayor, al-

dermen and commonalty of the city of New York is a party defendant.

APPEAL by defendant from a judgment of tthis court, en-

tered on the verdict of a jury under the direction of the court.

The facts are fully stated in the opinion.

E. Delafield Smith, for appellant.

Thomas J. McKee, for respondent.

EOBESTSON, J. Defendants in this action were sued for rent

of premises, alleged to have been let to them by plaintiffs as-

signor, by lease dated March 17th, 1870, of premises in the

city of New York, for five years from March 1st, 1870, at the

annual rent of $3,000, payable quarterly, on the first days of

June, September, December and March. The complaint alleges

the lease, entry and occupation of the premises until May 1st,

1873, the assignment of the lease to plaintiff in February, 1871,

and the non-payment of the rent accruing from June 1st, 1871,

to March 1st, 1873, amounting to $5,250, for which, with interest

on the several installments as they became due, judgment was

demanded. These allegations were denied by the answer, and

the only proof to sustain them, offered on the trial, was a record

of summary proceedings instituted by the plaintiff, before "Wil-

liam J. Kane, a justice of the Eighth Judicial District of this

city, against these defendants as tenants, and the board of

VOL. V. 31
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police commissioners of said city, as under-tenants, under the

provisions of the Revised Statutes (2 K. S. 513, sections 28 to

43), relating to
"
summary proceedings to recover possession of

land," by landlords against tenants. It appeared therefrom

that said proceedings were initiated by the plaintiff on the

7th day of March, 1873, upon such an affidavit as is required

by section 28 (as amended by the act of 1851), alleging substan-

tially the same facts as to the lease, use and occupation under

it, the assignment of the lease to plaintiff, and non-payment of

rent subsequently accruing and becoming due on March 1st,

1873, for the previous seven quarters, as stated in the complaint,

and the holding over of the premises by defendants as tenants,

and the board of police commissioners of said city as under-

tenants, without permission of the plaintiff as landlord, after

non-payment of
t
the rent as above demanded. Upon presenta-

tion of this affidavit by the plaintiff to the justice, a summons
in due form was issued by the latter, directed to these defend-

ants and said board of police commissioners, returnable on the

eleventh day of the same month, which was served by the

marshal upon William T. Havemeyer, the mayor of said city,

and Thomas J. Barr, secretary of said board of police, on the

eighth day of March, 1873. On the return day, plaintiff

appeared and demanded the rent or possession of the premises
for non-payment thereof. These defendants did not appear,
but the board of police commissioners did, and requested an

adjournment of the proceedings to the 13th of March, which by
consent of the plaintiff was granted. On the latter day, no

cause being shown to the contrary, the justice rendered judg-
ment in favor of the landlord, and that he have possession of

the premises for non-payment of rent
;
and thereupon he issued

his warrant, which after reciting the said application and pro-

ceedings, and that these defendants had not shown any cause

why they should not remove from said premises, said justice by
said warrant directed the marshal to remove all persons there-

from, and put said plaintiff in full possession thereof. The
warrant was returned by the marshal, duly executed, on the

21st day of March, 1873.

If the justice acquired jurisdiction of this proceeding, as
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against the corporation, this judgment has the force of a final

adjudication, as well as to the tenancy, as to the amount of rent

then due, although given in such summary proceeding ( White

v. Coatsworth, 6 N.Y. 137; Kelsey v. Ward, 38 K Y. 83
;

Tankers & N. T. Fire Ins. Co. v. Bishop, 1 Daly, 451) ;
and

it made no difference that it was by default (Powers v. Witty, 42

How. Pr. 352). The reason why such judgment is not only con-

clusive as to the alleged tenancy, but as to the amount of rent

in arrear, is explained in the opinions of this court in Powers
v. Witty (supra). The only additional objection suggested on

this appeal against the validity of that proceeding is founded

on the provisions of chapter 379 of the Laws of 1860, enti-

tled "An act relating to actions, legal proceedings and claims

against the mayor, aldermen and commonalty of the city of

New York," which in the first section enacts, that the Supreme
Court of the First Judicial District, the Court of Common
Pleas, and the Superior Court of said city, should have exclu-

sive jurisdiction of all actions and special proceedings, wherein

the said mayor, aldermen and commonalty thereof are made
a party defendant. The second section requires, that before any
action or special proceeding shall be prosecuted or maintained

against the corporation, it shall be made to appear by the

complaint or moving papers, that an adjustment or payment of

the claim upon which they are founded shall have been twice

presented in writing to the comptroller, after an intervening

lapse of twenty days from each occasion on which it has been

neglected or refused. Section three authorizes the comptrol-*

ler to administer oaths on examining such claims. Section four

requires that all process and papers for the commencement of

actions and legal proceedings against the corporation, shall be

served either on the mayor, comptroller, or corporation counsel.

Section five requires that no execution shall be issued against

the property of the corporation until ten days' notice in writing

to the comptroller.

This act furnishes no ground of exemption of the defendants

from proceeding had against them, under the provisions of the

general law relating to summary proceeding for the recovery by
a landlord of the possession of premises withheld by his tenant
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for the non-payment of rent, where they have become such

tenants. Although the proceeding instituted by the plaintiff

before the District Judge was a "
legal proceeding," within the

meaning of the fourth section of this act, it was not such an

action or special proceeding as was referred to in the first sec-

tion. That it was not a civil action, within the meaning of the

code, was held in The People v. Hamilton (39 N. Y. 107),

and cases cited. !N~or was it any such special proceeding re-

ferred to in the act, as was required to be brought in some of

the courts named in the first section, as none of them had ju-

risdiction of any such proceeding. By section 3 of article VIII

of the Constitution of 1846, all corporations were made " sub-

ject to be sued in all courts in like cases as natural persons."

Where the Code of Procedure relating to
" the practice, plead-

ing, and proceedings of the courts of this State" divides such

civil proceedings into actions and special proceedings, it has no

reference to such mere statutory proceedings ; they are not

brought within the operation of any of its provisions, but

remain as before the subject of review by writ of certiorari.

After they thus become the subject of cognizance by any court,

they constitute, within the meaning of the code, a "
special

proceeding." It is in this aspect that any force or effect could

be given to the first section of the act of 1860, restricting and

limiting the jurisdiction of those courts to proceedings against

the corporation, of which they had cognizance ;
and it follows

from these views, that in summary proceedings by landlord

against tenant, under the provisions of the Revised Statutes, the

defendants being shown to have accepted the relation of a

tenant, became subject to its incidents and liabilities
;
to re-

moval for non-payment of rent, and to all the consequences of

such a judgment of removal as attached to a similar judgment
"
against a natural person."

DALY, Ch. J., and LARREMOKE, J., concurred.

Judgment affirmed.
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DOUGLAS TATLOK against THE MAYOR, &c., OF THE CITY OF

NEW YOEK.

The act of 1870 (L. 1870, c. 539, 17), fixing the salary of the commissioner of

jurors of the county of New York,
"
at the same rate as the salary paid to the

city judge," limits the salary of such commissioner to the rate of salary paid
to the city judge at the time of the passage of the act, and it is not increased

by a subsequent increase in the salary of the city judge.

APPEAL bj plaintiff from a judgment of this court entered

on an order made at special term, overruling plaintiff's demurrer

to the first defense set forth in the defendant's answer.

The complaint alleged, in substance, that the plaintiff be-

tween July 1st, 1871, and April 1st, 1874, was commissioner

of jurors of the county of New York, and entitled to a salary

of $15,000 per annum, and that there was a balance due him

of $21,500, on account of such salary.

The answer, for a first defense, alleged that by L. 1870,

c. 539, 17 (passed May 2d, 1870), the salary of the plaintiff

was fixed at the same rate as the salary paid to the city judge,
and that the salary then paid to the city judge was $10,000

per annum ;
that on June 24th, 1873, the board of estimate and

apportionment, being thereunto authorized by L. 1873, c. 335,

97, adopted a resolution, whereby the salary of the plaintiff

was fixed at the sum of $5,000 per annum, from and after

July 1st, 1873. That the salary of the plaintiff at those rates

had been paid to him.

To this portion of the answer the plaintiff demurred.

The court at special term overruled the demurrer, and

from the judgment entered on this order, the plaintiff appealed.

A. OalceyHall, for appellant, argued that by L. 1870, c. 539,

17, providing that " the salary of the commissioner of jurors

shall be at the same rate as the salary paid to the city judge,"

the plaintiff was entitled to the same salary as should be paid

to the city judge from time to time, and was not restricted to

the amount of the salary of the city judge, at the time of the

passage of the act of 1870. That if the statute is ambiguous,
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the construction most favorable to the officer should be given

( United States v. Morse, 3 Story, 91
;
Dwarris on Statutes^ ed.

1873, 213). The salary of the city judge under L. 1872, p.

908, c. 367, 3, is $15,000 per annum.

E. Delajteld Smith, for respondent.

J. F. DALY, J. This appeal presents the question whether

the plaintiff, as commissioner of jurors of the county of New
York, is entitled to an annual salary equal to that paid to the

city judge of New York at the time of the passage of the act

of 1870 (L. 1870, c. 539, 17), which was $10,000, or to an

annual salary equal to the subsequently increased salary paid
to the city judge, and fixed after the passage of that act, which

increased salary is $15,000.

The act above referred to provides (section 17) that " the

salary of the commissioner of jurors shall be at the same rate

as the salary paid to the city judge of the said city, and the

same shall be paid quarterly by the comptroller of the said

city."

When that act was passed the city judge received $10,000

per annum, pursuant to a resolution of the board of supervisors

of the county of New York, approved December 28, 1869,

whereby the salary of the city judge was " made equal to the

salary of the judges of the Superior and Common Pleas Courts,"

who then received $10,000 per annum. The salaries of the

last named judges were increased, by the resolution of the

board of supervisors, in 1870, after the passage of the act above

referred to (L. 1870, c. 539), and the city judge was paid at

the increased rate
;
that resolution was confirmed by the Legis-

lature in 1871 (c. 573), and the payments to the city judge
were confirmed by the Legislature in 1872 (L. 1872, c. 367).

After the act of 1870, there was no legislation affecting the

salary of the commissioner of jurors, and there was no resolu-

tion of the supervisors referring to such salary. His right to

more than $10,000 per annum depends upon whether the sub-

sequent resolution of the board of supervisors of 1870, increas-

ing the salaries of the judges of the Superior and Common
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Pleas Courts, had the effect of increasing the salary of the city

judge ;
and if it did, whether the increase of the latter effected

an increase of the salary of the commissioner of jurors.

Assuming that the salary of the city judge was thus in-

creased after the act of 1870, and legally fixed at more than

$10,000 per annum, I am of opinion that such increase did not

affect the salary of the plaintiff; in other words, that the com-

pensation of the commissioner of jurors was not intended by
the Legislature to be dependent upon that of the city judge.
If it were so intended, there should be some reason for it in a

connection or resemblance between the duties of the two offi-

cers, or upon some ground apparent upon close examination.

Where there is a common duty for two officers, as in the case

of members of the same board, officer and deputy, and the

like, a provision that the members of the board should re-

ceive the same pay as the president of the board, or that the

deputy should receive the same salary as the officer, there

would be little doubt that equality of compensation was in-

tended, whether the compensation was thereafter increased or

diminished
;
but where no reason appears for fixing as a stan-

dard for one officer's salary, the salary received by another,

except the disinclination of the law-makers (often apparent in

the legislation of the past few years) to name the exact sum in

the act
;
where one officer is judge of a court, and the other is

head of a county bureau or department ;
where the duties of

one are judicial, and of the other ministerial
;
where the con-

nection between the office of commissioner of jurors and the

city judge is the same as the former's connection with every
other judge and court of record in the county ;

no ground
exists for saying that equality of compensation was the object
of the act in question.

To hold, moreover, as the plaintiff urges, would be unjust

to him, were the salary of the city judge to be diminished for

reasons which could not make a reduction of the plaintiff's

salary proper ;
or were he to be subject to all the consequences

of legislation affecting the city judge's office.

Suppose the office of city judge were abolished, would the

salary of the commissioner of jurors cease ? The office of city
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judge might be abolished without affecting the office of com-

missioner of jurors, or diminishing his duties. Upon what

reasons would then rest the argument that the commissioner of

jurors should receive no salary whatever ? And what ground
is there now for urging that the increasing or diminishing of

one salary is to affect the other ?

Without the express declaration of the Legislature, I do

not feel justified in holding that if the compensation of tha

city judge were to be reduced, or if he were deprived of all

compensation, or if his office were abolished, the commissioner

of jurors' salary would be likewise reduced or entirely taken

away, because there is no possible reason for such a conclusion
;

and so I cannot assent to the converse of such a proposition,

and hold that every increase of the salary of the city judge,
made at the pleasure of the board of supervisors, effects a cor-

responding increase in the salary of the commissioner of jurors.

The language of the act of 1870, above referred to, is not such

an express declaration. To make it so, the enactment should

have provided for the payment to the commissioner of jurors
at the same rate as the salary paid

" from time to time "
to the

city judge, or the salary
" as fixed from time to time," and paid

to the city judge. The language of the act as it stands, that

the salary
" shall be at the same rate as the salary paid to the

city judge," clearly indicates that the salary of the commis-

sioner of jurors should thereafter be at the same rate as the

salary paid (at the time of the passage of the act) to the city

judge.
The judgment should be affirmed.

DALY, Oh. J., and LOEW, J., concurred.

Judgment affirmed.
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KOBEKT GLENDENING et al. against THOMAS CANARY and

MICHAEL NORTON, Impleaded.

An indorser of a note payable at a bank was informed by the holders, that the

note had not been presented for payment on the day it fell due : Held, That this

was notice to him that it had not been presented at the bank.

Held, also, that the indorser, on such notice having been given to him, having

answered,
" You hold the note two or three days, and I will make it all right at

the bank," that this was sufficient to warrant the submission to the jury of

the question, whether the indorser intended those words as an absolute promise
to pay the note.

A new trial, on the ground of surprise, will not be granted, when the facts by
which the party claims to have been surprised were fully brought out on the

trial, and he then neglected to take any steps to have a postponment of the trial.

APPEAL from a judgment of this court, entered on the ver-

dict of a jury, and also from an order denying a new trial on

the ground of surprise.

The action was against the defendants, as indorsers of a

promissory note, and their ground of defense was, that the

note had not been duly demanded, and notice of the demand
and refusal to pay given to them. On the trial, it appeared
that the note had not been presented for payment on the day
it became due, but had afterwards been presented, and pay-
ment refused, and evidence was given on the part of the

plaintiff, that subsequently the defendants, with the full knowl-

edge of all these facts, had promised to pay the note.

The evidence on this point is fully stated in the opinion.

Plaintiffs had a verdict, and a motion for a new trial on the

ground of surprise (the facts in regard to. which are stated in

the opinion) was denied.

Defendants appealed.

Tremaine & Tyler, for appellants.

Wm. GaUaher, for respondents.
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ROBINSON, J. The action being against these defendants

as indorsers of a promissory note, due February, 1871, and

payable at the Tenth National Bank, which was not presented
for payment when it became due, it became incumbent on the

plaintiffs to fully maintain and prove the subsequent alleged

promise of the defendants to pay the note, and also that such

promise was made with full knowledge of the laches of the

holders. The testimony adduced on the part of the plaintiffs,

which the jury have credited, was sufficient to establish such

promise after full knowledge or notice expressly given. A
witness, Anderson, testified on behalf of the plaintiffs, that on

the 4th day of February, 1871, he gave on behalf of the

plaintiffs, notice to the defendant Norton, that by an oversight

the note had not been presented when it was due, and requested

him to pay the note ; that Mr. Norton then said,
" It is all right ;

you hold the note two or three days, and I will make it all right

at the bank."

There was testimony also by a witness named Keen, taken

on commission, to show that two days afterwards (on February

6th, 1871), he called on plaintiffs' behalf on the defendant

Canary, and after a full statement of such promise to Anderson,

after notice of the want of demand, he conceded the fact, but

refused to pay, stating defendants had altered their minds.

This note being payable at the Tenth National Bank, de-

fendants' counsel contend that the notice that the note had

not been presented when it was due, was insufficient to apprise

defendants that it had not been presented at the bank. Such

a proposition cannot be maintained : the notice that it had not

been presented was of an entire want of any presentation, and

could not have been expressed in more explicit or compre-

sive terms. No such point was made upon the trial, nor

any exception taken which would warrant any reversal for

error in this respect. It is also claimed that the promise

expressed or inferrible from the words " You hold the note

two or three days, and I will make it all right at the bank,"

was not a promise to pay the note. It is difficult to conceive

how, if plaintiffs would hold on for two or three days, as they

did, the matter could be made all right in any other way than
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by the payment of the note, and in the absence of any sug-

gestions as to any other mode of arrangement to make it all

right, the court might well have charged in express terms that

such a promise was one to pay the note. But the defendants

received the indulgence or benefit of a submission to the jury,
of the question whether, under the circumstances detailed, in

connection with the other language used between the parties

engaged in the conversation, the expression was an absolute

promise to pay. No error or prejudice to the defendants

could have resulted from such submission to the jury of the

question of intent. These are the only material considerations

presented by any of the exceptions taken on the trial. A
motion was however made for a new trial, upon the ground of

surprise on the trial, arising, as is alleged in the moving papers,

from defendants' counsel being misled by a statement in a

deposition of the witness Keen, taken on commission before

trial, who, as is claimed by defendants, testified to the acknowl-

edgment by the defendant Canary, to the promise above

referred to, on the first presentation of the note, as having
been made by him, and not by the defendant Norton. The

particulars of that testimony, to which defendants on the

motion made reference, were that the witness stated that, on

presenting the note to Canary on the 6th of February, 1871,

he said to Canary,
" In accordance with your promise to Mr.

Anderson on the 4th instant, to pay this note at bank, I called

at the Tenth National Bank for payment, which was refused.

"Will you pay this note, Mr. Canary ?
" He replied,

" No
;

/have changed my mind and don't intend to pay it." I then

said,
" Mr. Canary, you told Mr. Anderson that you would pay

this note," &c. " You said," &c. " You knew at the time

you promised Mr. Anderson," &c. I said,
" You knew that

before you promised. Mr. Anderson showed you the note and

protest, and told you they neglected to present it at the proper
time

;
and you then promised to pay the note, with full knowl-

edge of these facts. Mr. Canary then said, That is all very

true, but we have changed our mind about it, and now refuse

to pay. I said, Then you acknowledge, you told Mr. Anderson

you would pay the note after he informed you of their neglect
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to present and protest it at maturity ?
" Mr. Canary said,

"
Yes," &c. That relying on and expecting from these state-

ments that the case to be presented on the part of the plaintiffs

was to be upon the alleged original promise made by Canary
to Anderson, they took no precaution to get the contradictory
evidence of the defendant Norton, as to any such promise

being made by him, which they could and otherwise would

have obtained. And Mr. Norton makes an affidavit wholly

contradicting the statements of the witness Anderson as to

any such occurrence. It is not intimated that on the trial, the

defendants indicated any expression of surprise in being met

by the statement of Anderson, that the original promise was

made by the defendant Norton, or for that reason made any
motion to the court for a withdrawal of a juror, or adjournment
of the trial. The court on the trial of civil cases, upon being
satisfied that any real ground of surprise exists

;
such as the

unexpected absence of witnessess who had been in attendance,

or that have been kept out of the way ;
the sickness of a

juror, party or counsel
;
or any other accident occasioned by

substantial misapprehension or disappointment, which would

render its further progress unjust or unfair to either party,

may, in the exercise of a sound discretion, direct the with-

drawal of a juror or discharge of the jury, and postpone the

trial (The People v. Olcott, 2 Johns. Cas. 307; People v.

N. T. Com. Pleas, 8 Cow. 127; People v. Ellis, 15 Wend.

371
;
Powell v. Sonnett, 3 Bing. [in Exch.] 381

;
s. c. [H. L.]

Bligh, N. S. 352). In The United States v. Perez (9 Wheat.

580), the court say :
" The law has invested courts of justice

with the authority to discharge a jury from giving any verdict,

whenever in their opinion, taking all the circumstances into

consideration, there is a manifest necessity for the act, and the

ends of justice would otherwise be defeated." "And the

security which the public have for the faithful, sound and

conscientious exercise of this discretion rests in this, as in

other cases, upon the responsibility of the judges under their

oath of office."

Instead of availing themselves of any representation to the

court of any such alleged surprise, or appealing to its discretion
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to postpone the trial, so as to enable them to relieve themselves

from the consequences, they proceeded with the trial, and chose

to abide the verdict of the jury upon the relative credibility of

the plaintiffs' witness Keen and the defendant Canary, both as

to Norton's alibi on the 4th and the occurrence of the 6th of

February. Keen's testimony, if credited, as against Canary's

denials, warranted the jury in finding the verdict in favor of

the plaintiffs, irrespective of any submission to them of any
conflict of evidence that might be raised by any discrepancy
in the proofs were the testimony of Mr. Norton produced on

a retrial. And it is evident, as the judge below held on

the motion for a new trial on the ground of surprise, that Nor-

ton's proposed testimony would be merely cumulative, and

furnishes no ground for a new trial, when the verdict was fully

supported by other evidence accepted as credible by the jury.

For these reasons, the judgment therein should be approved,
and the order denying a new trial should be affirmed, with

costs.

LAEKEMORE and LOEW, JJ., concurred.

Ordered accordingly.

JOSEPH McGsAw against WILLIAM K. MORGAN and WILLIAM

C. DICKEL.

The complaint in an action on an undertaking given on appeal to the Court of Ap-

peals, to secure the payment of the costs and damages awarded on appeal, and

also of the judgment appealed from, alleged the recovery of the original judg-

ment, and its non-payment, and the recovery of a judgment for costs on affirm-

ance by the general term, and its non-payment, and the affirmance of the judg-

ment in the Court of Appeals, with costs, and that those were unpaid, and then

alleged the execution of the undertaking and set it out at length, and alleged

thut none of said damages and costs had been paid : Held, that this was a suf-

ficient allegation of the execution and breach of condition of the undertaking,

and that none of the several judgments mentioned had been paid.
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APPEAL by defendants from a judgment of this court.

The facts are fully stated in the opinion.

Godfrey & Jordan, for appellant.

A. J. Perry, for respondent.

ROBINSON, J. The obligation in suit was an undertaking
executed by the defendants under sections 334, 335 and 340 of

the Code, for the purposes of an appeal taken by Marie Alice

Godfrey to the Court of Appeals from a judgment of this

court, and, as required by those sections, securing payment by
the appellant of all costs and damages that might be awarded

against the appellant on the appeal (not exceeding $500), and

also the judgment appealed from, if affirmed, or the part thereof

as to which it should be affirmed, if affirmed only in part, and

all damages that should be awarded against the appellant on

the appeal.

The complaint, after alleging, firstly, the recovery of the

original judgment against the appellant for damages and costs

to the amount of $701 31, and also that it was "altogether

unpaid ;

"
secondly, set out the judgment for costs on the

appeal to the general term of this court on affirmance at

$89 91, which it also alleged was "altogether unpaid;"

thirdly, the affirmance of the judgment of this court on the

appeal to the Court of Appeals, with costs allo\\r

ed, amounting
to $120 61, which it alleged were also "altogether unpaid;"

and, fourthly, the execution of the undertaking in suit (setting

the same forth at length) for the purposes of the appeal to the

Court of Appeals, it, fifthly, alleges for breach that the ap-

pellant had not paid any of said damages and costs, and de-

mands judgment for the aggregate of the several recoveries

and interest.

The answer, as to the first paragraph, does not deny the re-

covery of the original judgment for damages and costs, or its

non-payment, but alleges it was void on account of Mrs. God-

frey's infancy ;
nor does it deny the recovery of the judgment

for costs awarded upon the appeal to the general term, or upon
the affirmance on the appeal to the Court of Appeals, with

award of costs to the amount stated in the second and third
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paragraphs, but alleges that both these judgments for costs

were paid.

Under the undertaking authorized by section 334 of the

code, the only damages contemplated are such as are specially

awarded by that court, under the provisions of section 307,

sec. 6, of the code "
for the delay ;

" and there is no sugges-
tion in the pleadings of any such award having been made by
that court for that cause.

The damages referred to in the complaint therefore could

only have reference to such as had been previously mentioned,
and the allegation that the appellant had not paid any of " said

damages and costs," could only be understood as referring to

such as had been previously mentioned, especial reference to

which had been made as having been recovered by the plaintiff,

and as remaining unpaid by the appellant, whose obligation to

pay the same had been guaranteed by the defendants.

Such being the pleadings, on the trial, after proof of the

recovery of the several judgments in this court, including that

on remittitur from the Court of Appeals, and of the under-

taking, as alleged, a payment, as on account, of $500 was ad-

mitted, and judgment was given for the balance of the amount

claimed in the prayer of the complaint.

After the proof was closed, the defendants' counsel moved
to exclude all evidence of the indebtedness alleged in the com-

plaint, except the judgment for $120 60, costs in- the Court of

Appeals, and claimed that the plaintiff could not recover un-

der the complaint the full amount demanded, to wit, $076 91.

The court denied the motion, to which defendants excepted, and

directed the jury to find a verdict for the sum of $495 64, the

balance proved to be due on these several judgments, after

crediting the $500 paid thereon
;
and to this defendants' coun-

sel excepted.
The point taken and urged on this appeal is quite technical.

It is that the only breach alleged is the non-payment by Mrs.

Godfrey of the sum of $120 61, recovered by the award of

costs made by the Court of Appeals ;
and that no breach of

the condition of the undertaking is alleged, except by the non-

payment of such damages and costs as were awarded by that

court.
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No one can read the complaint without apprehending and

being given fully to understand that the original judgment was

for damages and costs, that the second, on appeal in the gen-
eral term, was for costs, and that the final one was only

" for

costs ;

" that said Marie Godfrey had not paid any of the said
"
damages and costs," but had wholly neglected and refused to

do so contrary to the condition of the undertaking ;
and that

judgment was asked for the aggregate of these several judg-

ments for damages and costs and interest.

The rule of pleading established by the Code of 1848,

120, for a complaint was, that it should contain " a statement

of the facts constituting the cause of action in ordinary and

concise language, without repetition, and in such manner as to

enable a person of common understanding to know what is in-

tended /
" and although the part underscored has since been

stricken out (Code, Amendment 1851, 140), this was done

either because it was regarded as surplusage, or, at most, as

requiring a more precise degree of plainness and perspicuity

than was necessary as to any one educated in the law, or ac-

quainted with the ordinary use of professional language. A
pleading is sufficient when it contains such a statement of facts

as enables the court to perceive, without regard to the particu-

lar language used, or the order or manner of its expression,

that a cause of action exists, and that there is the appropriate

prayer for the relief to which the plaintiff is justly entitled.

The complaint in this case fulfilled all these conditions, and

the objections to this recovery were not only technical, but un-

tenable. They were not founded on any of the matters of

defense in the answer, specially setting up infancy and pay-

ment^ to the several items of plaintiffs claim. If any con-

sideration could be given to them from consideration of form

in pleading, the court, in furtherance of justice, and in accord-

ance with the case alleged and proved, would allow the amend-

ment to the complaint, by inserting before the words " dam-

ages and costs," in the fifth subdivision or paragraph, the words
"
any or either of the aforesaid judgments for costs, &c."

The judgment should be affirmed.

DALY, Ch. J., and LAEEEMOKE, J., concurred.

Judgment affirmed.
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JOHN TAYLOB et al. against JAMES S. JACKSON et al.

(Two cases.)

In an action against the makers of a promissory note, the defense was interposed

that the note was a mere accommodation note, and that when the plaintiffs dis-

counted it for the paj-ee they exacted a usurious rate of interest, and that the note

was therefore void : Held, that under this answer the defendants could not show

that the note was void on account of their having taken usury from the payee
on an exchange of the note in suit for one made by him to their order.

The defense of usury is available only to the borrower or his legal representatives ;

and where notes are exchanged in such a way that the maker of one of the notes

receives usury, he cannot set this up as a defense to an action on the note made

by him.

APPEALS from judgments of the general term of the Marine

Court affirming judgments of that court entered on the verdict

of a jury by order of the court.

These were two actions which, by stipulation, were tried

together, and the two appeals were heard together.

The facts are fully stated in the opinion.

James Clark, for appellants.

Francis Byrne, for respondents in first case.

W. T. Butler, for respondents in second case.

ROBINSON, J. The appellants were sued as makers of the

promissory notes in suit, payable to the order of one Albert C.

Bloss, which he transferred to one N. "W. Bloss, who transferred

them to the plaintiffs for full value paid him. They answered,

setting up the defense of usury, alleging that the defendants

were mere accommodation makers for the benefit of Bloss, and

that the notes were transferred by him to plaintiffs on a usuri-

ous consideration. This defense was not established by the

proofs. In the purchase of the notes the consideration paid

was part cash and the balance a credit given on a claim against

Bloss. The precise date of the agreement does not appear ; but

VOL. V. S3
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while interest for the whole period the notes had to rim (ex-

cept the days of grace) was deducted, it was not proven affirm-

atively, nor does it appear, that this transaction did not occur

r/ithin the three days, and far less that there was any corrupt

agreement for usury, or anything but a mistake in the calcula-

tions made to the prejudice of Bloss in stating the discount.

"While the usury alleged in the answer was unproved, defend-

ants seek further to maintain as a defense that the agreement
on which these notes were made and issued was usurious. On

making these notes they received the notes of Albert 0. Bloss

in exchange, exacting in the notes which they received from

Bloss an additional sum of twenty-five dollars on each note, and

requiring them to be payable at shorter periods than their own.

No such usury as that transaction might indicate was set up in

the answer; and the allegation that the notes in suit were ac-

commodation notes was wholly disproved, as the defendants

fully conceded that they had received the notes of A. C. Bloss

in exchange. It is, however, contended that, as the testimony
showed the notes they received for those in suit were void as

between them and A. C. Bloss, and not enforceable against the

latter for the usury they exacted, that circumstance rendered

these notes equally void in the hands of the plaintiffs, the pur-

chasers. No such defense is set up in the answer. The allega-

tion predicated upon their being mere accommodation makers

was wholly disproved. The right to assert the defense now
first presented on this argument was wholly personal to A. C.

Bloss, the person aggrieved. It has been well established in

this State that no party can take advantage of his own wrong,
nor can one guilty of exacting usury set up his own turpitude

as a defense to such obligation as he thereupon entered into or

incurred (Lafarge v. Herter, 4 Barb. 346
;

s. c. 9 N. Y. 241 ;

Billington v. Wagoner, 33 N. Y. 31
;
Williams v. Tilt, 36 N.

Y. 319). The defense of usury is personal to the borrower,

who complains of the injury, or those standing as his legal rep-

resentatives (Williams v. Tilt, supra; Ohio & Miss. 7?. R.

Co. v. Kasson, 37 N. Y. 224). Upon these considerations, the

defense last attempted to be sustained upon the fact incidentally

elicited on the trial, that on the exchange of notes first referred
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to the defendants exacted such usury as might afford a defense

to the notes they received, and now first urged, without having
been presented to the consideration of the court on the trial,

or by any pleading, so as to afford the plaintiffs opportunity to

meet it, is plainly one in its very nature unavailable in law or

equity, and the decision of the judge upon the trial was unex-

ceptionally correct. The judgment appealed from should be

affirmed.
a .

LARREMOBE, J., concurred.

Judgment affirmed.

SILAS WILLIAMS against EDWIN L. GODKIN et al.

In a newspaper article describing the means by which the stock of a worthless

silycr mine was by a fraudulent scheme sold for a large sum, the plaintiff was

stated to have been employed to prepare the mine by plastering and engrafting

silver ore on the limestone rock, while armed men guarded the entrance to the

mine, and it was also stated that the defendant was an expert in preparing a

mine in this way, and that his services in this regard were as valuable as those

of the person through whose influence and standing the stock of the company
was sold : Held, on demurrer, that the article, without the aid of any ex-

traneous matter, charged the plaintiff with having knowingly aided in a

swindling enterprise, and was libelous.

APPEAL from an order of this court overruling a demurrer

to the complaint.
The action was for libel, and the complaint alleged that the

defendants were the publishers of " The Nation," a newspaper

published in New York city, and that the plaintiff had been

for several years engaged in the business of overseeing or

superintending silver mines, and especially of the Emma Silver

Mining Company; that on December 18th, 1873, the defend-
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ants published in their paper an article entitled " The True

History of a Great Mining Enterprise," in which were con-

tained the following false and defamatory words :

" Mr. Silas "Williams, it seems, is admitted by Mr. Park, to

be about the best man, in his acquaintance, to prepare a mine,
and Mr. Williams was sent for. In the month of September
the number of men working on the mine "

(meaning the Emma
Silver Mine referred to in said article)

" was reduced from a

hundred to a dozen. No one was allowed to go into the mine

without a written order, and armed men were stationed as

guards at the entrances, while Mr. Silas Williams occupied
himself in plastering and engrafting silver ore on to the lime-

stone rock. The mine was now nearly worked out. There

were 1,500 tons of ore raised and on hand, and the value of

the mine was, in Mr. Park's opinion, at that time expressed to

be about $250,000. The details of the preparation being ar-

ranged, Mr. Park and Senator Stewart sailed for England.
Professor Silliman, of Yale College, had been through the

mine, had seen the plastered walls, and made a very interest-

ing and instructive report, for which he is said to have been

promised $5,000, and a second sum of $4,500, if the sale in

England was accomplished.
" The scene changes now to England, where we find Mr.

Park and Senator Stewart, armed with Professor Silliman's re-

port, trying, at first without success, to float their scheme. * * *

" But Mr. Park was a man of genius, and it occurred to him

that, if the new English company were headed by General

Schenck, the American minister in London, it would probably

acquire a reputation at once. General Schenck having little

or no money, it was arranged that money should be provided
for him, and that he should thus enter the company as a lona

fide investor. This was no less important than the preparation

of the mine by Mr. Silas Williams. * * *

" Mr. Park received 500,000 in cash, settled with Albert

Grant (an English speculator, as expert in rigging the market

as Mr. Silas Williams had shown himself in preparing, plaster-

ing, and engrafting) for 100,000, and a further prospective
sum of 60,000 or 70,000 more, which he seems to have got
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afterwards, while with Mr. James E. Lyon, entitled to one-

eighth of the purchase, less $1,500,000, a compromise was ef-

fected by which he got $30,000 for his whole claim, Mr. Park

very kindly letting him know that a peculiar arrangement had

been entered into by which the whole of the London shares

were locked up and inaccessible in the hands of Mr. Grant for

nine months or more, and that before the expiration of that

period, in all human probability, the '

game would be played
out ' and the mine ' bust up.'

"

That by reason of this publication, the plaintiff had been

injured, &c.

The defendants demurred to the complaint on the ground
that it did not state facts sufficient to constitute a cause of ac-

tion.

The demurrer was overruled by the court at special term,

and the defendants appealed.

James C. Carter, for the appellant, argued that the words

were not in themselves actionable
;
that there was no charge

that plaintiff had plastered or engrafted ore on the limestone

rock with the view of deceiving purchasers, or with knowledge
that those by whose direction it was done intended thereby to

deceive purchasers, and that the court could not say that there

was anything objectionable in preparing, plastering or engraft-

ing a mine
;
that the complaint could only be sustained on the

ground that the article published charged the plaintiff with be-

ing engaged in a conspiracy to defraud, and there was no

charge of any such conspiracy (citing O'Connell v. Mansfield,

9 Irish Law Reports, 179).

E. L. Fancher, for respondent.

DALY, Chief Justice. "What was published in the article

respecting the plaintiff is upon its face libelous, without any
innuendo to point or give effect to it. It is to be understood

by the court in the sense in which the world generally would

understand it, giving to the words their ordinary meaning,

and in understanding what was meant and is conveyed by
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the publication respecting the plaintiff, the scope and meaning
of the whole article is to be considered (More v. Bennett, 48

N. Y. 476
; Cooper v. Greeley, 1 Denio, 361

;
Crosswell v. Weed,

25 Wend. 621
; Harvey v. French, 2 M. & Selw. 591.)

If the necessary effect of what was stated, respecting the

plaintiff, is to injure his reputation and lower him in the esteem

and opinion of the community, it is libelous (State v. Insdell,

5 Earring. [Del.] 475; Dexter v. Spear, 4 Mason, 115;
Sanderson v. Caldwell, 45 N. Y. 402

;
Weed v. Foster, 11

Barb. 204
;
1 Hilliard on Torts, c. VII, 13

;
Addison on

Torts, 767, 768.)

The article is entitled,
" The True History of a Great Min-

ing Enterprise," and the history given in the article is that the

Emma Silver Mine was nearly worked out, that there were

1,500 tons of ore raised, and on hand, and that the value of

the mine, in the opinion of one Park, was $250,000. That

Park admitted that the plaintiff, was the best man of his

acquaintance, to prepare a mine, and that the plaintiff was

sent for. That the number of men working on the mine,
was reduced from one hundred to about a dozen, and that in

the month of September, no one was allowed to go into the

mine without a written order, and that armed men were

stationed as guards at the entrance, whilst the plaintiff occupied

himself in plastering and engrafting silver ore on to the lime-

stone rock. That the details of the preparation being arranged,
Park and Senator Stewart sailed for England. That Professor

Silliman, of Yale College, had been through the mine, seen the

plastered walls, and made an instructive and interesting report.

That armed with this report, Park and Stewart tried at first,

without success, to float their scheme. That it occurred to

Park that if the English company were headed by Gen.

Schenck, the American minister, the company would acquire

reputation at once
;
that he having little or no money, it was

arranged that money should be provided for him, and that he

should enter the company as a bona fide investor. That this

was no less important than the preparation of the mine by the

plaintiff. That Park received half a million of pounds sterling

in cash, and for 100,000, and a further prospective sum of
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,000 or $70,000, which he seems to have got afterwards,

that Park settled with Albert Grant, an English speculator, as

expert in rigging the English market, as the plaintiff had

shown himself in preparing, plastering and engrafting. The
remainder of the article relates to a compromise effected by
Park with one Lyon, after letting Lyon know that a peculiar

arrangement had been entered into, by which the whole of

the London shares were locked up, and inaccesible in the

hands of Grant, for nine months or more, before the expiration
of which period, in all probability, the game would be played

out, &c.

It is, in substance, an account of a fraudulent scheme, by
which a silver mine was sold in England for over half a mill-

ion pounds sterling, more than ten times its actual value
;

which was accomplished by having it prepared by the plaintiff

in the manner above stated
; by getting, after it was so pre-

pared, a report of a professor of a college respecting it
;
and by

furnishing the American minister in London with money to

become a l>ona fide investor, and placing him at the head of

the company in England to give it reputation.

The plaintiff is represented as one of the most efficient

agents in the consummation of this scheme. He is described as

preparing the mine by plastering and engrafting silver ore on

limestone rock, whilst armed men guarded the entrance, and as

being the best man known to one of the chief actors in the

scheme, to prepare a mine in this way. What lie did is referred

to as equal in importance, to the putting of the American min-

ister at the head of the company, and he is farther character-

ized as being as expert in preparing, plastering and engrafting, as

the English speculator, with whom Park settled, was in "
rig-

ging the market."

In my judgment such a statement is injurious to the repu-

tation of the plaintiff, and assuming it to be untrue, the neces-

sary effect of it is defamatory.
I have looked into the case upon which the defendant's

counsel relies (O^Connell v. Mansfield, 9 Irish Law Reports,

179). In that case all the judges agreed that the publication

was highly defamatory, but the question was whether it went
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so far as to charge the plaintiff with the crime of conspiracy ;

three of the judges being of opinion that it did, and six that it

did not. The point was important, because the defendant had

put in a plea of justification, averring the truth of everything
but a conspiracy, and if that crime was imputed in the defama-

tory matter, the justification had not gone far enough. The

majority of the court held that what was published respecting
the plaintiff did not amount to charging him with having been

guilty of a conspiracy, that being a distinct criminal offense,

and that the justification therefore was a full and complete an-

swer to the action.

So in this case, it may be that what was printed respecting
the plaintiff did not charge him with a conspiracy, which is a

corrupt agreement by two or more to do by concerted action an

unlawful thing, which would, if done by one alone, be indicta-

ble as a criminal offense, or which is by its nature and by rea-

son of the combination, meant to injure the public or some

particular individual (2 Bishop on Criminal Law, 172, 176).

Whether what was published respecting the plaintiff did, or

did not impute to him the criminal offense of conspiracy,

might be as doubtful and embarrassing a question as the one

discussed and passed upon in the case cited
;
but there can be

no reasonable doubt, I think, that what was said respecting

the plaintiff, independent of that question, was in its nature

defamatory.
The order overruling the demurrer must therefore be

affirmed.

LAKKEMOKE, J., concurred.

Order affirmed.
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PETER E. TALLMAN against ETHAN WHITNEY.

In an action for deceit, where an order of arrest has been obtained on proof of the

same facts as those alleged in the complaint, the order will not be vacated unless

it is clear that on the trial the plaintiff must fail in his proof of the facts

charged in his complaint.

In an action for deceit by defendant, in procuring plaintiff to purchase land from

him upon representations that he had a good title and that no one else made

any claim to it, the defendant moved to vacate the order of arrest on affidavits

by which he admitted the representations and claimed that he had a good title.

The evidence as to whether defendant's title was good was conflicting, but as

it appeared that there was another claimant to the land, and that defendant

had been aware of this fact but had not disclosed it to the plaintiff, the court

held that it should be left to a jury to decide whether the representations were

made with intent to deceive, and refused to vacate the order of arrest.

APPEAL from an order denying a motion to vacate an order

of arrest granted on the verified complaint.
The action was brought to recover damages for deceit, and

the plaintiff alleged that on October 27th, 1870, he was the

owner of land in New Jersey, worth $3,000, and on that day

gave a deed of it to defendant in exchange for a deed by de-

fendant and wife, of certain lands in Missouri, which said deed

contained a covenant by the defendant that at the time of the

delivery of the deed he was lawfully seized of a good, absolute

and indefeasible estate of inheritance in fee simple in the said

premises, and had good right, full power and lawful authority

to convey the same
;
that he was induced to make this ex-

change by the representations of the defendant that he had a

good and perfect title to the said premises, and that no one else

had any interest therein or made any claim thereto, and that

they were free and clear from all encumbrances except the

last year's taxes
;
that those representations were relied on by

plaintiff when making the exchange, and were believed by him

to be true
;
that they were in fact false and fraudulent when

made
;
that the defendant then had no title to the property,

and knew that he had none.
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The defendant moved to vacate the order of arrest on his

own affidavit, in which he did not deny that he had made the

representations charged, but alleged that they were true, and

that he had a good title to the Missouri lands, which he had

purchased February 1st, 1870, for a valuable consideration, from

one John Wood. He also produced the affidavit of Wood,
who deposed that he (Wood) had purchased the lands in 1867

from one Case, and had caused the title to the land to be ex-

amined, and had found it to be perfect, except that it was en-

cumbered by said taxes, and that on February 1st, 1870, he had

deeded it to defendant for a valuable consideration.

The affidavit of one Yan Derzee was also produced, who

deposed that he had examined the records in Missouri as to the

title of Wood, and believed that it was good.
In opposition to this the plaintiff produced the affidavit of

one Gushing, who deposed that he was the the deputy clerk of

Stone county, Missouri, in which the lands were situated.

That the title of Wood and Whitney was founded on what was

known as the lt Old Spanish Grant," which had never been

recognized by the United States Government, and according to

the expressed opinion of the ablest lawyers in Missouri, was

worthless, and in that part of the county was regarded as a

fraud. That in 1866, the land in question had been donated by
the United States Government to the Atlantic and Pacific Rail-

road Company. That in the spring of 1870, defendant was in

Stone county, and was told by Cushing that his title to the

lauds was worthless.

On these affidavits and the pleadings, the court at

special term denied the motion to vacate the order of arrest.

Defendant appealed. i

Richard Marvin, for appellant.

Walsh, Uallert & Eckerson, for respondent.

LARREMORE, J. The covenant of seizin contained in de-

fendant's deed created such an obligation on his part as to ren-

der him liable, for fraud or misrepresentation therein, to action

and arrest.



NEW YOEK FEBEUAEY, 1875. 507

Tallman v. Whitney.

Where, as in this case, the cause of action and the ground
of arrest are identical, a bare denial

t
of*the facts constituting

the alleged fraud, will not authorize a discharge of the arrest,

unless it is evident that the action cannot be sustained (Ely v.

Mumford, 47 Barb. 629
; Stuyvesant v. B&wran, 3 Abb. Pr.

K S. 270
; Eoyal Ins. Co. v. Noble, 5 Abb. Pr. N. S. 54).

The defendant has not denied the representations, but on

the contrary avers their truth.

. As to mere matters of opinion, he should not be made re-

sponsible, but for a voluntary misstatement of any material

fact upon which the plaintiif relied, and by which he was mis-

led, the defendant should be held liable.

It is admitted that he represented to plaintiff that no one

else had any interest in the property ; yet Cushing's affidavit

shows that defendant previously knew of the claim of the At-

lantic and Pacific E. E. Co., which fact he^failed to disclose.

Had he done so, plaintiff might have declined to purchase a

litigation with the land.

Fraud consisting as well in the suppression of truth, as in

the assertion of falsehood, it should be left for a jury to decide

whether the representations in question were made with intent

to deceive.

The order appealed from should be affirmed.

DALY, Ch. J., and J. F. DALY, J., concurred.

Order affirmed.
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PETER BAXTER against JOHN McDoNALD AND WIFE.

In an action for the conversion of money claimed to have been stolen from plaint-

iff by his son, and subsequently to have come into defendant's possession, the

only evidence in support of plaintiffs case was that of his son, a child of nine

years, who had stolen the money, and who on his examination contradicted

himself in many material points, and who was directly contradicted by the de-

fendant's witnesses : Held, That the judgment entered on the verdict in favor

of plaintiff should be reversed.

APPEAL from a judgment entered on the verdict of a jury.

The facts are stated in the opinion.

LARREMORE, J. The judgment rendered in this case is not

sustained by competent or reliable evidence. The only wit-

ness who testified to the conversion of plaintiff's money was

his own son, a child of nine years, who contradicts himself on

so many material points as to render his testimony unworthy
of credit. He was also privy to and aided in the abstraction

of the money in the first instance. The testimony of the de-

fendant's witnesses was so positive and consistent, that but one

conclusion could be derived therefrom.

The judgment in this case is clearly against the weight of

evidence, and should be reversed with costs.

ROBINSON, J. Although it must be a very extreme case in

which this court, on appeal, would interfere with the verdict

of a jury upon questions of fact properly submitted, this case

is one in which there should be a reversal of the verdict, be-

cause it is not sustained by any positive or unimpeaehed tes-

timony. Plaintiff's case rests wholly upon the testimony of

Peter Baxter, his infant son, of the age of nine years, who, it

is claimed, with his younger brother, stole the father's money,

which, it is alleged, came into the defendants' hands under

claim that it had been stolen, by the boys, from them. The
amount plaintiff claims he lost, was but $75. The amount re-
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covered by defendants from these boys, under claim that it

was part of the sum of $100 stolen by them from under a

hearth rug in defendants' premises, where temporarily de-

posited by Mrs. McDonald, for safe keeping, was $80. The

boy Peter was, confessedly, particeps criminis in the theft of

the money in question. He contradicted himself, first swear-

ing he never was in defendants' front room, from which the

money was stolen, until the occasion when the female defend-

ant (Mrs. McDonald) brought him in there after the alleged

theft, and never knew his younger brother to go in there
;
and

yet he subsequently testified substantially to being present

there with his brother when they stole defendants' money. If

the boy had not thus confessed to the stealing of the money
from defendants, the case was one in which there was so great

preponderance of testimony in defendants' favor, that, consid-

ering the other irreconcilable fact that the amount recovered

from the boy was $80, when plaintiff only lost $75, it would

have presented such overwhelming evidence of the injustice of

the verdict that it ought, for that reason, to have been set aside

and the judgment reversed.

The judgment should be reversed.

DALY, Ch. J., concurred.

Judgment reversed.



510 COURT OF COMMON PLEAS.

Bruce v. Burr.

COSMORE G. BRUCE against J. B. BURR AND G. M. HYDE.

Defendants, in consideration of the delivery to them of the note of a third party,

agreed to sell and. deliver to plaintiff, goods of certain specified kinds, the

amount of each kind to be thereafter selected by the plaintiff, the whole to

equal in value the face of the note. After a portion of the goods had been

delivered, and before the balance had been selected or set apart from the de-

fendants' general stock, the note fell due and was not paid, and defendants then

learned, for the first time, that at the time it was delivered to them the maker

of the note was insolvent. Held, that as to the goods not yet delivered, the

contract was executory, and that the consideration of the contract having failed,

they might refuse to deliver any more goods.

APPEAL by defendants from a judgment of this court, en-

tered on the report of a referee to hear and determine.

The facts are stated in the opinion.

8. E. Church, for appellants.

Qeo. W. Van Slyck, for respondent.

LARREMORE, J. On April 7th, 1871, the defendants agreed
with the plaintiff, under the name and style of the American

Book Company, to sell and deliver to him certain books or

publications, to the amount of $2,975 50, in such manner and

at such times as required by plaintiff, and for the prices in said

contract provided. In payment therefor the plaintiff tendered

the note of a third party, representing the same to be good,
and that he would guarantee it would he paid at maturity,
which note was received and accepted by the defendants.

Prior to the maturity of the note some of the goods ordered

by the plaintiff, in pursuance of said contract, were delivered

by the defendants according to the terms thereof. The note

was not paid when due, and defendants then discovered that

the maker thereof was insolvent at the time of its delivery to

them. They thereupon refused to deliver any more books

under said contract
;
and for the alleged breach thereof this
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action was brought, and from the judgment rendered therein

against them this appeal was taken.

There is one point in this case which, in my judgment, sum-

marily disposes of this appeal.

The contract between the parties called for the sale and

delivery of books or publications when ordered. They had

not been selected and separated as a distinct lot, but were to

be published by or of the publications of the defendants, and

issued in various styles of binding, &c., as ordered and indicated

by the plaintiff.

It must be inferred from the evidence that both parties

believed said note to be good ;
but the referee, in his report,

finds, as a question of fact, that it was not good, nor was

the maker thereof responsible at the time of its delivery to the

defendants.

It is difficult to distinguish this case in principle from

Benedict v. Field (IQ N. Y. 595) and Roberta v. Fisher (43 N.

Y. 159), and cases there cited.

The contract, though executed as to the goods already de-

livered, was executory as to the goods thereafter to be ordered.

The consideration of said contract had entirely failed, and the

defendants, already at a loss on this account, had a right to

protect themselves against any further damage.
I incline to a liberal construction of the theory laid down

by the Court of Appeals, in Roberts v. Fisher, that "
upon

broad principles of justice, it would seem that a man should

not be allowed to pay a debt with worthless paper, though both

parties supposed it to be good."
The judgment appealed from should be reversed, and a new

trial ordered, with costs to abide event.

DALY, Ch. J., and ROBINSON, J., concurred.

Ordered accordingly.
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ORVILLE G. BENNETT against EDWARD KIDDER.

Plaintiff, a real estate broker, being employed by B., a person desirous of pur-

chasing a residence, to find for him such a place as he desired, introduced him

to defendant, who had a place to sell, and informed defendant that if B. pur-

chased the property, defendant would have to pay plaintiff the usual commis-

sion. Defendant had negotiations with B. in regard to the sale of the property,
but failed to come to an agreement as to the terms, and defendant then

sold the property to his brother, who, eleven days thereafter, sold it to B.

Held, that in the absence of any evidence to show that the sale by defend-

ant to his brother, and the subsequent conveyance by him to B., was done

to defraud plaintiff of his commissions, he could not recover them from de-

fendant.

Il seems that plaintiff, having been employed by B., any agreement made by

plaintiff with defendant for commissions, was void as a fraud upon B., in the

absence of proof that B. was apprised of such agreement, and assented thereto.

Per ROBINSON, J.

APPEAL from a judgment of this court entered on the ver-

dict of a jury.

The action was brought to recover broker's commissions on

a sale of real estate.

The facts are fully stated in the opinion of ROBINSON, J.

The plaintiff had a verdict, and the defendant appealed.

B. E. MeCafferty, for appellant.

Cephas JBrainerd, for respondent.

ROBINSON, J. This action was brought to recover broker-

age upon a sale of real estate alleged to have been effected,

through plaintiff and his copartner (Klennan), real estate

brokers, upon the employment of them by the defendant, all

of which was at issue. The testimony of Klennan, in support

of the claim, was, that Mr. Batchelor, the purchaser of the

property, applied to the plaintiff to try and find for him some

suitable residence outside of this city, and in consequence of

that request they advertised for places and submitted numbers
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of them to him. He advised them of a Mr. Westbrook living
near the property for the sale of which the brokerage is

claimed, to whom they applied and he submitted to them the

property in question. They submitted it to Mr. Batchelor,

who, on the 9th of March, 1869, accompanied the witness

Klennan to Ridgewood, N. J., where they met defendant and

Mr. "Westbrook by appointment. Mr. Batchelor got into a

wagon with Westbrook, and Klennan into one with the defend-

ant, to visit the premises. Klennan testifies that while on the

way to the property he distinctly told the defendant that if

Batchelor became the purchaser, he (defendant) would be in-

debted to plaintiff's firm for the regular commission of 2 per
cent.

;
that defendant told him the property stood him in

$14,000, and he wanted to get that out of it,
" net ;" that he

wanted plaintiffs to get their commission above that, but he

(the witness) declined, and wanted it distinctly understood

whatever the property was sold for to Mr. Batchelor, plaintiff

expected a full commission of 2 per cent. He subsequently
stated the price to Mr. Batchelor to be $16,000. No such sale

was effected by plaintiffs firm, or either of them, to Mr.

Batchelor. Defendant repeatedly applied to them to know what

progress was made in the matter, and nothing having been

done, nor any offer made by Mr. Batchelor, he agreed with his

brother, Frederick Kidder, to sell him the property for $14,000,

which sale was consummated by a conveyance on the 20th of

March, 1869. The latter soon afterwards (assisted by defend-

ant) renewed negotiations with Mr. Batchelor, and sold and

conveyed him the property by deed, dated March 31, 1869, for

$14,250, and it is upon this transaction the plaintiff claims the

brokerage as accrued, and has recovered therefor. There is no

allegation in the complaint nor finding by the referee, that the

conveyance made by defendant to his brother, was executed

with any purpose of defeating plaintiff's claim to the commis-

sion, through any preconcerted scheme to avoid its payment.
The complaint is founded upon an alleged sale of defend-

ant's property effected by plaintiff and his partner, as brokers.

This alleged cause of action was not maintained by the proofs.

Fraud is not to be presumed nor lightly inferred from slight

VOL. V. 33
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or inconclusive circumstances. When relied upon as a substan-

tial ground of recovery, it must be distinctly alleged, and a

case stated constituting a cause of action upon such premises.
There was no suggestion in the complaint of any such evasion

of defendant's obligations ; and the proofs, on the contrary,

disclosed nothing but entire good faith on his part, in making
the previous conveyance to his brother. No offer or proposals
had then been made by Mr. Batchelor, which defendant could

be supposed to be entertaining or coyishly weighing with intent

to avoid paying commissions. The bona fides of the convey-
ance made to his brother before the renewed negotiations for

the sale, by the latter, to Mr. Batchelor, was affirmatively es-

tablished. The defendant further offered to prove, by way of

showing that it was not a sham sale, that he retained no

interest in the property ;
but upon plaintiff's objection, this was

excluded under exception. Under the case which plaintiff

presented, founded alone on the want of good faith in that

conveyance, error was clearly committed in the exclusion of

this testimony. The entire good faith of the defendant in the

absence of any affirmative evidence to the contrary, was shown

by his sincerely expressed regrets when applied to for a renewal

of the negotiations, that he had unfortunately sold the property
to his brother and there was not a scintilla of evidence tending
to show that he had not, after ineffectual efforts to sell the

property for $14,000 net, made the sale to his brother for that

sum, in entire good faith. The case also shows that Mr. West-

brook was the person acting in the transaction as defendant's

broker or agent. Beyond this, it clearly appears that plaintiff,

and Klenrian, his partner, were originally retained, arid

throughout were, or ought to have been, the brokers for Mr.

Batchelor, to effect the purchase of defendant's property from

him. It is affirmatively shown that Mr. Klennan, one of

plaintiffs' firm, after being so employed, and when the parties

were brought together, stated privately to defendant that

commissions would be exacted from him if the sale to

Batchelor should be effected, and that this was (as ho tes-

tifies, but is contradicted by defendant) understood. Upon
such evidence a recovery has been obtained by the plaintiff.
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It is wholly incompetent to establish the right asserted.

Plaintiff and partner, as brokers, were employed by Batch-

elor, the purchaser ;
Klennan (the partner) discloses his gross

perversion of his duty to his employer in the alleged agree-

ment, when he and defendant were together in the wagon
on the way to the premises, when his employer was pro-

ceeding to examine the premises. He was then advised that

defendant only asked $14,000, "net," as the pries of the

property. He says he then exacted from defendant an agree-
ment to pay him two and a half per cent, on the amount
for which the property should be sold to Batchelor, his em-

ployer, and that defendant so agreed. Although the net price

asked was but $14,000, he yet stated it to Mr. Batchelor to be

$16,000, and this could only have been done with a view of

obtaining all realized by defendant over that sum to his own

benefit, or at least to secure commissions on the larger amount.

In either view, he was cheating some one in order obtain some

advantage that neither law or justice permitted. That he be-

trayed the interest of Mr. Batchelor, his employer, is manifest

from his own testimony, and his alleged private contract \vith

the defendant was manifestly void as a fraud upon his employer.
This judgment, rendered in favor of the plaintiff tor the

commission oa the sale made by Frederick Kidder to Mr.

Batchelor, cannot be sustained.

1st. Because that sale proved was not the one for which

commission is claimed by the complaint.

2d. No such sale was made by the defendant, nor is the

action upon any "case" of fraud in the device of conveying
the property to Frederick Kidder, and making a sale already

substantially effected by plaintiff's n'rm, with the object of de-

feating the claim to commissions.

3d. The sale proven waa by a subsequent purchaser, with-

out impeachment of its being in defendant's interest, as proof

of the absance of defendant's interest was excluded on plaint-

iff's objection.

4th. No fraud being alleged, or proven, or found by the

referee, no such commissions as were claimed could be recov-

ered for the sale made by Frederick Kidder to Mr. Batchelor.
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5th. Plaintiff's firm having been employed by the latter,

any agreement with the defendant for commissions, was void

as a fraud upon him, in the absence of any proof that he was

apprised thereof and assented thereto.

For these considerations, the judgment should be reversed,

and a new trial ordered in the Marine Court, with costs to

abide the event.

LAJIREMOBE, J. There was some evidence to sustain the

finding of the jury as to an employment by the defendant of

plaintiff's firm. Batchelor applied to them for information,

merely as any other person might apply to a broker supposed
to have property for sale.

In the absence of any special agreement to that effect,

Batchelor was under no legal obligation to pay said firm for

finding such a place as he might purchase. Nor is it shown

or pretended that any such claim against him was ever made
or existed.

The fact that said firm used the necessary means to procure
such property as was required, and upon the sale of which by
them to Batchelor commissions would be earned, established

no other or different relation between them than that of broker

and purchaser.

If the property in question had been in plaintiff's hands

for sale when Batchelor first applied to them, their agency for

its owner would have been unquestioned. That such agency
was subsequently established does not in the least affect their

right of recovery. This right has been settled by the jury

upon conflicting evidence, and is not, upon the exceptions

taken, a subject of review.

The more serious question, however, is presented by the

fact of defendant's sale of the premises to his brother, who

subsequently conveyed the same to Batchelor.

There is no presumption of law that said sale (as shown to

have been made) was fraudulent as to plaintiff. If he sought
to assail it on that ground, he should have alleged and proved
the facts from which such a conclusion could be drawn. This
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he has failed to do, and for this reason the judgment should

be reversed, and a new trial ordered, with costs to abide the

event.

DALY, Ch. J., concurred with ROBINSON, J.

Judgment reversed.

JOHN O'GOKMAN against HENRY KAMAK et al.

The court has power to allow the " case
" made for the purpose of appeal to be

amended, even after argument and decision in the appellate court.

In an equity case, issues of fact had been framed and submitted to a jury, and

the jury, under the instructions of the court, having found in the negative on

two of the issues, did not make any findings on the other issues submitted to

them, and the court set aside these findings, and ordered a new trial, on the

ground that they were against the weight of evidence. An appeal was taken

from the order granting a new trial, and the " case
" made for this appeal did

not contain the judge's charge, or the issues on which the jury did not pass.

The court, at general term, reversed the order for a new trial, because the in-

structions to the jury, and all the issues presented to them, not being in the

case, the error in their finding was not apparent. Held, that it was proper after

the decision of the court, at general term, to allow the case to be amended

by inserting in it the judge's charge, and the issues not passed upon by the

jury.

APPEAL from an order of this court made at special term,

allowing the defendants to amend the case, on appeal, after

argument and decision at the general term.

The action was brought upon the equity side of this court,

to set aside and have canceled of record a deed of land which, on

its face, purported to have been made from the plaintiff to the

defendant Kamak, and which had been recorded as such. The

plaintiff claimed that he had no knowledge of ever having
executed the deed, and that, if he had ever done so, it had

been without consideration, and upon the fraudulent procure-
ment of the defendant Kamak, while he (plaintiff) was insane

with delirium, trtmens.
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The action coining on to be tried before the court, without a

jury, it appeared that there \vere questions of fact as to whether

the deed was a forgery, and whether the plaintiff was insane

at the time of its alleged execution, and the court declined to

try those questions of fact, and directed them to be submitted

to a jury.

On the trial before the jury, the court submitted to them

eleven issues of fact
;
the first being, in substance, Did the

plaintiff execute and deliver to the defendant Kamak the deed

mentioned in the pleadings ? and the ninth, Did the plaintiff

reacknowledge that deed on January 20th, 1869 ?

The other issues were upon the questions, whether at the

time of such alleged execution and reacknowledgrnent, the

plaintiff was or was not insane, whether there was any consid-

eration for the deed from plaintiff to Kamak, &c. In charging
the jury, the court instructed them that if they found in the

negative on the first and ninth issues, it would not be necessary

for them to consider the other questions of fact.
' The jury found in the negative on the first and ninth issues,

and made no findings on the other issues.

On a motion made for a new trial, on the ground that the

findings of the jury were against the evidence, a new trial was

ordered, and the findings of the jury set aside.

From that order an appeal was taken, and the "case" made

for the purposes of the appeal did not contain the judge's charge
on the issues of fact not passed upon by the jury.

The court, at general term, reversed the order for a new

trial, because, on the record before them, it did not appear but

that they had passed on all the issues in the case, and had in-

tended to find that the plaintiff was insane at the time of the

alleged execution and reacknowledgment of the deed.

The defendants then obtained from the court, at special

term, permission to amend the case, by inserting in it the

judge's charge and all the issues of fact submitted to the jury.

From the order allowing such amendment the plaintiff

appealed.

Justus Palmer, for appellant.

8. C. Conable, for respondents.
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J. F. DALY, J. The power of the court to amend the case

after argument and decision at general term undoubtedly exists,

and should be exercised in a proper case.

In FiaK, v. Wood (2 Abb. Pr. 419, Genl. T. Com. Pleas,

1856), this court refused to grant an order sending the case

back to the referee for resettlement, so as to state the facts

found by him on the evidence, and for a finding upon a

particular issue, the court saying that after argument and

decision of an appeal, the party should not be allowed to have

the whole proceedings set aside, in order to enable him to

make anew case; that there might be cases where an error had

occurred by misstatement, but that case was not such a one.

In Catlin v. Cole (19 How. Pr. 82, Supreme Court,

1860), the court refused to allow an order referring back the

case to the referee, to amend and settle or resettle the case, so

as to present the questions before the Court of Appeals, in a

different form from that in which they came before the general
term

;
but the court say that where an exception to a decision

or to some separate proposition in the judge's charge is accident-

ally omitted in the bill of exceptions, and not discovered until

the action has been removed to the Court of Appeals, the amend-

ment should be granted.
In Smith v. Grant (17 How. Pr. 382, Supreme Ct. 1859),

it was held to be too late after the cause was in the Court of

Appeals to move for a resettlement of the case by the referee,

so as to present the questions of fact found.

In Beach v. Raymond (I Hilt. 201, Com. Picas, 1S56),

this court refused to allow the unsuccessful party, after decision

at general term, for the purpose of appealing to the Court of

Appeals, to insert exceptions not appearing in the case upon
which the appeal in this court was heard and decided, because

that would present to the appellate court questions which had

not been determined by this court.

On the other hand, in Livingston v. Miller (1 How. Pr.

219, Court of Appeals, 1852), the Court of Appeals stayed the

argument of an appeal, until appellant should apply to the

general term of the court below, to have the bill of exceptions
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resettled by the insertion of exceptions duly taken at the trial,

and passed upon by the general term.

In Whiibeck v. Waine (8 How. Pr. 433, Supreme Court,

1853), it was held that the Supreme Court had full power to

allow a resettlement of the bill of exceptions (an error having
been committed in turning the case into a bill of exceptions),
even though the cause was then in the Court of Appeals.

But the Court of Appeals, in Fitch v. Livingston (7 How.
Pr. 410, 1853), held that after argument and decision in the

Court of Appeals, they would not set aside the judgment and

stay proceedings, so as to enable the appellant to apply to the

court below to alter the statement of the exceptions taken at

the trial.

None of these cases deny the power of the court at general
term to open its judgment and permit a reargument upon an

amended case; nor of the court at special term, after decision

of the general term, to permit an amendment of the case upon
which to base an application for reargument at the appellate

branch of the court, where the amendment asked for is the in-

sertion of matter omitted from the case through error or ex-

cusable oversight.

In the present case, after argument and decision at the gen-
eral term, the respondent procured from the special term an

order allowing his case on appeal to be amended, by inserting

the charge of the judge and the specific questions of fact sub-

mitted to the jury, for the purpose of applying to the general
term for a reargument of the appeal.

The matter omitted from the case was intentionally omitted

by the respondent, and was struck out by order of the judge
who settled the case, on his motion, when proposed among the

amendments to the case originally served
;
but the view taken

by the general term upon the argument of the appeal of the

questions involved, rendered it vitally necessary to the re-

spondent to have the charge embodying the instructions to the

jury, and all the questions of fact submitted to them in the

case. The amendment should be allowed in furtherance of jus-

tice for the reasons: that the jury failed to find upon the prin-

cipal issues in the case
;

that a new trial was ordered by the
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judge who tried the cause for that reason
;
that the general

term reversed the order granting a new trial, because the in-

structions to the jury and the issues not passed upon, not being
in the case, and the two findings of the jury being equivocal
in their wording, the error was not apparent on the record

;

and a reargument should be had at general term on the

amended case, for if the decision of the general term were to

stand, the respondent would be deprived of any finding by a

jury on the principal issue in the case.

The order of the special term should be modified so as to

impose, as terms of amendment, the payment of costs of argu-

ment already had in general term, in addition to the other

terms imposed, and affirmed as to the residue of the order ap-

pealed from.

ROBINSON and LABREMORE, JJ., concurred.

Ordered accordingly.

BYRON SHERMAN et aL against THE HUDSON RIVER RAILROAD

COMPANY.

Goods were shipped at Cairo, Illinois, by the Illinois Central Railroad, via Chi-

cago, consigned to the plaintiff, "Byron Sherman, No. 41 Warren street, New
York," and were received from the intermediate railroad company by the de-

fendants, common carriers between East Albany and New York, with directions

to deliver them to
"
Ryan Sherman, N. Y." Defendants transported the goods

to New York, and warehoused them, and made no effort to notify the nomi-

nal consignee, otherwise than by mailing a letter to
"
Ryan <fe Sherman, N. Y. f

"

and although notified by plaintiff of his ownership in the goods, and of the

marks on it, and the route by which it had been shipped, as means to

identify it, made no efforts to discover whether they had his goods in their pos-

session : Held, That they were liable to plaintiff for the damage he had suffered

by their delay in delivering the goods.

APPEAL from a judgment of this court, entered on the re-

port of a referee to hear and determine.
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The action was brought against the defendants, as common

carriers, to recover damages for their negligence in delaying to

deliver to the plaintiffs goods consigned to them.

The facts are fully stated in the opinion.

Plaintiffs had judgment, and defendants appealed.

F. Loomis, for appellants.

Henry D. JSeman, for respondents.

ROBINSON, J. Defendants being common carriers between

East Albany and New York, on the 12th of December, 1864,

received at the former place, from a previous carrier, for trans-

portation to New York, thirteen bales of cotton belonging to

the plaintiffs, marked F. B., in a diamond or oblong, with

notice that it came by way of the Illinois Central Railroad

Company, by way of Chicago and Buffalo, and with directions

for delivery to "
Ryan Sherman, N. Y.," which they carried to

New York, where it arrived on the 13th, and in the absence of

any immediate claimant, they warehoused it on the 22d of that

month. The only efforts made to notify the nominal con-

signee, was to mail a notice of the arrival of the cotton in the

city post office, directed to "Ryan and Sherman," New York,
and no one applying, it was also warehoused in the name of

that firm. The cotton had been originally shipped at Cairo,

Illinois, by the Illinois Central Railroad, via Chicago, con-

signed to the plaintiff,
"
Byron Sherman, No. 41 Warren street,

New York," and by some error of previous carriers, the ad-

dress of the consignee had been changed to "Ryan Sherman,"
and his place of business,

" No. 41 Warren st., N. Y.," omit-

ted. The plaintiff, Byron Sherman, after allowing a reasonable

time for the transmission of the cotton to New York, at various

times during the month of December, and also in January, ap-

plied at defendants' general freight office in New York, and

showed the persons in charge of the freight business his orig-

inal receipt, on the Illinois Central Railroad, dated at Cairo,

for the 13 bales marked F. B., in a diamond or oblong, and

made repeated inquiries for the cotton, but could get no infor-



XEW YORK FEBRUARY, 1875. 523

Sherman v. The Hudson River Railroad Company.

mation respecting it from the defendants' agents. Although
fully apprised of plaintiff's ownership of this cotton, then either

in their charge or in the warehouse where they had stored it,

the defendants' agents seem to have treated these applications

with an entire indifference and inattention that was entirely

inexcusahle, unless they had acquitted themselves of all re-

sponsibility by warehousing the property after reasonable and

unavailing efforts to discover the consignee.
The referee, upon the evidence adduced before him, has

found to the contrary, and in my opinion could not have prop-

erly come to any other. Although in the transmission of this

property in its long transit from Cairo, through various lines of

common carriers, the address had been changed to
' 4

Ryan
Sherman, N. Y.," they made no effort to find any such indi-

vidual, and treated the repeated applications made by the

plaintiff', who at the same time furnished the means of com-

plete identification of the property, with inattention and neg-
lect. Under these circumstances, the exercise of that reasona-

ble care and diligence required from a common carrier in

finding and notifying the consignee (Fisk v. Newton, 1 Den.

47 ; Whitbeck v. Holland, 45 N. Y. 17) was clearly wanting.
The circumstance that some previous carrier had altered the

name of the consignee from "
Byron Sherman "

to
"
Ryan

Sherman," does not detract from the force of this conclusion

upon any ground of contributive negligence on the part of any
one acting with powers of agency from the plaintiffs, or with

independent authority or capacity to thus affect their rights.

The intermediate carrier negligently making such change of

name was responsible for all the consequences of his error ;

but the defendants are independently liable to the plaintiffs,

under the proofs and facts established before the referee, for

their own exclusive remissness of duty in failing to make any

inquiry as to "
Ryan Sherman," or giving any notice to any

one answering to that name, and in wholly disregarding the

early and repeated applications made by the plaintiffs for their

property, then in defendants' possession or control (as the

warehousing of it under the unknown and suppositions firm

name of "
Ryan and Sherman," was no appropriation of it
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even to Ryan Sherman), with full evidence and means tend-

ered for its identification as the plaintiffs' property. Taking into

consideration the entire facts, there is no occasion for speculat-

ing to what extent the defendants would have been liable, had

their entire conduct and all questions of diligence been based

upon reliance on the fact represented to them that "
Ryan

Sherman " was the consignee, and they had fuly discharged
their duty as carriers, by reasonable efforts to find and notify

him. The judgment should be affirmed.

DALY, Ch. J., and LARREMORE, J., concurred.

Judgment affirmed.

FREDERICK S. WINSTON et al. against EDWARD KILPATRICK,
IMPLEADED WITH THE EAST SIDE ASSOCIATION, et al*

Under the act creating the East Side Association (L. 1868, c. 762), which pro-

vides ( 6) all shares of the building stock shall, from the date thereof, be a lien

on the real and personal estate of the corporation, the mere payment of the

subscription for shares, without their being actually issued, does not, as to sub-

sequent incumbrancers, create a lien on the property of the company.

Nor does the fact that the subsequent incumbrancers were aware of the pay-
ment of the subscriptions vary the case.

APPEAL from a judgment of this court. The action was

brought to foreclose a mortgage on land in New York city,

given by the East Side Association to Frederick S. Winston

and Thomas Rutter, as trustees for the holders of fifty $1,000

bonds, made by the said association.

The defendant Edward Kilpatrick defended, claiming
that he had a lien on the land prior to that of the plaintiff's

mortgage.

* The judgment of the general term here was affirmed in the Court of Appeals,

January, 18th, 1876.
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The action was referred to a referee to take evidence and

report as to the priority of the liens, and by his report he

found the facts to be as follows :

The East Side Association was a corporation created by L.

1868, c. 762 (passed May 9th, 186S), and by 4= of the act it

was provided that the association should have a building stock

of $100,000, to be divided into shares of $25 each, to be ap-

plied to the purchase of a site and the erection thereon of a

suitable building to be devoted to the objects of the associa-

tion
;
and by 5 of the act, it was provided that the president,

secretary and treasurer of the said association might imme-

diately after the passage of the act, open books and take sub-

scriptions and receive money for the said building stock, and

might issue to subscribers the necessary certificates of shares,

which (so the act provided) should be signed by the president
and secretary, and countersigned by the treasurer

;
and all

shares so issued should from the date thereof, be a lien and

charge upon the real and personal estate of the corporation
until canceled as thereafter provided.

On January 12th, 1869, while the association had no money
to buy a site for its proposed building, the defendant Kil-

patrick, and nineteen others, contributed $1,000 each toward

the purchase of the land described in the complaint. Thomas
Rutter (who was one of the plaintiffs) was appointed by them

to take charge of the money, take in his own name a contract

for the property, and if necessary, to take a deed of the land

in his own name, and convey the land to the association when
it should become able to pay for it. On January 9th, 1869,

defendant Kilpatrick paid the money to Rutter, and took his

individual receipt therefor, expressing the purpose for which

the money was to be used. The land was subsequently con-

veyed directly to the association, which on or prior to March

30th, 1871, made the mortgage to plaintiffs. Subsequently to

the delivery of the mortgage to plaintiffs, there was delivered

to the defendant Kilpatrick, a certificate signed by the treasurer

of the company only, stating that Edward Kilpatrick (the de-

fendant) would be entitled to forty shares of the building stock

of the corporation when issued. This instrument was dated
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so as to correspond with the date of the payment of the money
by Kilpatrick to Rutter, but was not delivered until May 30th,

1872.

Defendant Kilpatrick claimed that under 5 of the act of

1808 (above stated), he had a lien on the land for the $1,000

contributed by him, which lien was prior to that of the mort-

gage in suit.

The referee reported that the lien of the defendant Kil-

patrick, if any, was subsequent to that of the mortgage, and

his report was duly confirmed by the court at special term,

and judgment entered in accordance therewith.

Defendant Kilpatrick appealed.

Jos. Fettrctch, for appellant.

TownsendWandell, for respondent.

Per Curiam* The mortgage in question was given as

security for money loaned and to be expended in the improve-
ment of the premises therein described. It constituted a valid

and subsisting lien thereon, as against all subsequent purchasers

and incumbrancers. Prior to the execution and delivery of said

mortgage, Kilpatrick's interest in the land was inchoate.

The lien sought to be acquired by him was purely statutory,

and until the certificate of shares had been duly issued to him,
in pursuance of 5 of the act of May 9th, 1868 (L. 18G8, c.

762), no lien could attach in his favor upon the lands of the

association.

It is admitted that no such certificate was issued before the

delivery of said mortgage.
There was no notice within the recording act of the existence

of paid alleged lien, and no actual notice thereof could be in-

ferred from the mere payment of the subscriptions, to the prej-

udice of the respective bondholders for whom plaintiffs acted

as trustees.

For these reasons, we think the judgment should be

affirmed.

Judgment affirmed.

*
Present, DALY, Ch. J., LABBEMORE and J. F. DALY, JJ.
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THE PEOPLE OF THE STATE OF NEW YORK against THOMAS

COMAN AND MORGAN JONES.

Where a prisoner who had forfeited his recognizance, and was afterwards

surrendered by his bail, entered into a new recognizance for his appearance :

Held, that the judgment upon the former recognizance could not be discharged
until the prisoner appeared and took his trial, and was either convicted or

acquitted; unless a compliance with the condition of the new recognizance
became impossible by the act of God, or of the l&w, or of the obligee.

The nature and history of the jurisdiction by which certain courts have

authority to discharge a judgment entered upon a forfeited recognizance, or

the recognizance when estreated, explained.

THE defendant Jones entered into a recognizance for the

appearance of the defendant Coman, who was indicted for a

criminal offense. Coman failing to appear on the day of trial,

the recognizance was forfeited, and by the statute of 1844 (L.

1844, c. 315, art. IV, 8), became a judgment to be enforced

in this court. Coman afterwards surrendered himself, and

with the assent of the district attorney entered into a ne\v recog-

nizance to appear and answer to the charge, and the district

attorney gave a certificate that he believed that the people were

then in as good condition to prosecute Coman upon the

indictment, as they were upon the day when the recognizance

was forfeited, and that therefore he gave his assent to the

discharge of the judgment against Jones. The judgment

being a lien upon Jones' real estate, Jones now applied to this

court to have the judgment discharged, or if not, that a certain

portion of his real estate which he wished to convey might be

released from the operation of the judgment.

Sydney H. Stuart, for the ^application.

Per Curiam* A practice has arisen during the past year,

in which all the judges of the court have participated, of dis-

* Present DALY, Ch. J., and ROBISSOX, LOEW, LARUEJIORE and J. F. DALY, JJ.
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charging judgments upon recognizances, on applications to

discharge them, to which the district attorney has consented,

upon proof that the accused has either been surrendered by the

bail, or has surrendered himself and entered into a new

recognizance, approved by the district attorney, that he would

thereafter appear to be tried upon the indictment, and submit

to the final judgment, sentence or order of the court. The

question has arisen whether this practice is correct
;
and after

a careful examination of the question, we are all of opinion

upon the authorities that it. is not.

The rule to be deduced from the authorities is, that the

accused having once failed to appear, the judgment on the

forfeiture of his recognizance will not be remitted upon his

recaption or surrender, until after he has been tried, and either

convicted or acquitted. The recognizance of bail is not de-

signed as a satisfaction of the offense, when it is forfeited
;

and therefore the accused is not discharged, even though the

bail upon the forfeiture of the recognizance pays the full

amount of the penalty, but the principal continues amenable

to the law whenever he can be taken (Petersdorf on Bail, 516).

By the common law, the recognizance attached to the lands

and property of the bail, when it had been estreated into the

exchequer; but with us, by statute, when the principal fails to

appear, it is forfeited, and becomes a judgment, which is a lien

upon the defendant's real estate. When the recognizance was

thus estreated or forfeited, it could not be discharged, unless

the principal appeared and took his trial, and was either con-

victed or acquitted, or unless a compliance with the condition

became impossible by the act of God, or of the law or of the

obligee (Rex v. Spencer, 1 Wils. 315
;
Hex v. Grote, 3 Dow. P.

C. 955
;
Rex v. Lyon, 3 Burr. 1461

; King v. Finmore, 8 T.

R 409
;
Rex v. Stancher, 3 Price, 261

;
Coke Lit. 206 a

;
Vin.

Abr. Recognizance, E ;
1 Price's Treatise on the Court of

Exchequer, B. I, ch. 13). The rule is that stated in The King
v. Tomb (10 Mod. 278) :

" If recognizances are estreated into

the exchequer because not punctually complied with, yet, if

the party appear and take his trial at the next session, he may
compound for a very small matter in the Court of Exchequer,
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because the effect, though not the exact form, of the recogni-
zance is complied with

;
and in Rex v. Spencer (supra), the point,

even where the principal had been tried and acquitted, ws
whether the recognizance could be discharged until tffe

acquittal had been entered upon record, which the court at

first doubted, but afterwards, upon further consideration, they

discharged the recognizance, being satisfied of the fact that

the principal had been tried and acquitted.

A Court of Exchequer was established in the colony of New
York as early as 1686, with the same .general jurisdiction as

the Court of Exchequer in England, in respect to the king's
revenue and the enforcement and remitting of fines, which was

composed of the governor and council, or of so many as the

governor and council might commission and appoint (Council

Minutes, V, 144; III Col. Doc. 390, 499; VI Col. Doc. 215
;

VII Col. Doc. 827).

The court was afterwards held by the chief justice and the

second and third justices of the Supreme Court, probably un-

der authority conferred by their commissions, as the court in

1733, like the Court of Exchequer in England, exercised also

jurisdiction in equity (N. Y. Hist. Coll. 355
; Pamphlets in

the N. Y. Historical Society, Series C, No. 2
; i E. D. Smith's

Rep. Historical Introduction, Iv, Ivi, Ivii).

On the 31st of July, 1744, an act of the general assembly
was passed which, in its effect, was regarded as permanently es-

tablishing the court (Journal of the General Assembly, vol. 2,

p. 27; VI Col. Doc. 215). The court was in existence in

1766, ten years before the Revolution, but had practically fallen

into disuse, as no provision was made for the payment of its

officers, the court being unpopular, both with the legislature

and the people (VII Col. Doc. 827). The lords of trade in-

structed Governor Moore to report to them his opinion respect-

ing it, which he did, declaring that the court was necessary in

the colony, and recommending that it should hold four quarterly

sessions thereafter, which the lords agreed to take into con-

sideration
;
but nothing further appears to have been done,

probably from the troubles incident to the breaking out of the

Revolution.

VOL. V. 34
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By the act of February 9th, 1786 (1 Greenleafs Laws, p.

200), a Court of Exchequer was created, held by the junior

justice of the Supreme Court, at every term, as a distinct

court, with a clerk and seal, which exercised the same general

powers as the English Court of Exchequer, for enforcing or re-

mitting fines and forfeitures. In the words of the statute, it

was, among other things, authorized "
upon good cause shown,

to remit any such forfeitures, or part thereof, and to discharge

such recognizance according to equity and justice," which act,

with some modification, was re-enacted in the Revised Laws of

1801 (c. 135) ;
and of 1813

(c. 90, and c. 104:, 1); and by the

act of 1818 (c. 283), the Courts of Common Pleas of the several

counties had conferred upon them " the like power relative to

the collection and remission of fines and forfeited recogni-

zance," which had been by law "for that purpose vested in the

Court of Exchequer," and this was confirmed by the Revised

Statutes (vol. l,p. 486, 37).

"When the Courts of Common Pleas were abolished by the

Constitution of 1846, this court was specially excepted from

the operation of the Constitution (art. XIY, fee. 12), and re-

tained this, with the rest of its jurisdiction ;
and this special

jurisdiction was re-affirmed by the act of 1854 (c. 198, p. 464, 6).

The former Court of Exchequer, and this court after

succeeding to its powers in the exercise of this jurisdiction,

have exercised it according to the practice settled by adjudged
cases in the English Court of Exchequer; and if it had not,

the propriety of the practice as the court must act "
according

to equity and justice" is obvious. It followed the practice

of that court, not to discharge upon a surrender, until the

principal went to trial, and was either convicted or acquitted

(People v. Petry, 2 Hilt. 523). There never was, except

where it was indispensable as in cases like The Suhuylkill

Nav. Co. v. Fail' (4 Watts & Serg. 362) any such practice

as substituting a now recognizance for one estreated and for-

feited until the present district attorney introduced it, by

acquiescing in such applications and giving his certificate or

opinion that, as far as he is informed, the people have lost no

rights by reason of the failure of the bail to produce the
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principal ;
and that he believes them to he in as good a

position to prosecute the principal upon the indictments as

they were the day that the recognizance was forfeited ; and

that therefore he gives his assent to the discharge of the judg-
ment on the recognizance. It appears that the recognizance
in this case was forfeited in December, 1873

;
that in October,

1874, Coman surrendered himself, and that a new recognizance
was then, with the district attorney's assent, taken for his

further appearance, and that he has not yet been tried. In

Rex v. Stancher (3 Price, 261), the principal, after the for-

feiture of the recognizance, was committed to prison ;
and yet

the Court of Exchequer refused to remit the forfeiture, al-

though the prosecution was, with reference to the district at-

torney's reasons, in a better situation to secure the principal's

appearing and being tried for the offense, than it would have

been by the acceptance of another recognizance for his appear-

ance.

The giving of a new recognizance does rot put the people
in as good a position as they were before the forfeiture, for the

accused having failed to appear and stand his trial is in default
;

and the consequence of that default is, that the judgment is

rendered against the bail, which is a lien upon liis lands. If

the judgment is discharged, upon the giving of a new recogni-

zance, the accused may tail to appear again, and another judg-
ment have to be entered, which may not be a security upon
land

;
for the bail, if hu be the same, may have then parted

with his lands, or if he be another parson, he may not have

any. It is a security, therefore, for due vigilance on the part

of the bail, that his land is bound and may be applied upon
the judgment, if he does not secure the appearance of his

principal, and the law clothes him with extraordinary powers
for that purpose. The practice of the English courts, as will

appear from the cases cited, is to withhold tiie enforcement of

the forfeiture over one or several terms, until a trial can be had.

The application must be denied.

NOTE. After this decision the court established the following rule :

" RUUE

XX1L All applications to this court to remit fines an j forfeited recognizances,

and to correct or discharge the duckets of liens and judgment entered upon
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recognizances, shall be made at the general term. The applications shall be

upon affidavits and upon a notice of eight days to the district attorneys, and may
be made returnable on any day of term during the sitting of the court. Pending
such applications, a stay of proceedings upon any such judgment may be applied
for at special term.

THE PEOPLE OF THE STATE OF NEW YORK against DENNIS

HAGGEETY AND JAMES HAGGERTY.

A judgment against a surety, entered on a forfeited recognizance, will not be va-

cated on the ground that it was forfeited in violation of a verbal stipulation

made by the district attorney or one of his assistants, with the counsel for the

prisoner, to postpone the trial or to give him notice of it. Such stipulations

will be enforced only when in writing, entered as orders or subscribed by the

district attorney or his assistant.

APPLICATION to discharge a judgment entered on a forfeited

recognizance.
The application was made on affidavits showing that the re-

cognizance had been forfeited in violation of an oral promise
made to the prisoner's counsel by the assistant district attor-

ney to adjourn the trial, and that in reliance upon this promise
the prisoner had not been in attendance in court when his case

was called.

J. F. DALY, J. Under the rule adopted by this court in

The People v.Coman (ante, p. 52), and sanctioned by the authori-

ties, the prisoner should stand his trial for the offense for which

he was indicted, and be either convicted or acquitted before an

application on the part of his surety to discharge the judgment
entered upon the forfeited recognizance will be entertained. So

far as the present application is based upon facts going to show

that the prisoner's counsel was misled by an oral promise of the

assistant district attorney to adjourn his trial, 1 am not disposed

to make a precedent which opens the door for so many abuses.

It was the duty of counsel to attend the court and have the

case properly adjourned, or to have obtained the written con-

sent of the district attorney, or his assistant, for such adjourn-
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ment. In civil cases the rules provide that no private agree-
ment or consent between parties or their attorneys in respect
to the proceedings in a cause shall be binding, unless the same

shall be reduced to the form, of an order by consent, and en-

tered
;
or unless the evidence thereof shall be in writing sub-

scribed by the attorney or counsel of the party against whom it

is alleged (Rules of Supreme Court, No. 16). No less strict

a practice should be pursued in criminal cases, especially in

this city, where the business of the district attorney's office is

very great, and is divided among several assistants.

I am, therefore, in favor of denying the application, with

leave to renew (when the prisoner has been tried) upon proper
and sufficient proofs.

DALY, Ch. J., and ROBINSON, J., concurred.

Ordered accordingly.

THE PEOPLE OF THE STATE OF NEW TOKK against CAREY

AND MARSTERS.

A judgment entered on a forfeited recognizance will not be discharged on proof

that the prisoner was subsequently surrendered by his bail and a nolle prosequi

entered, or that he was acquitted on trial, unless it also appears that the pros-

ecution has not been deprived of proofs by the delay.

The court will not accept as evidence on this point the certificate of the district

attorney that the prosecution has not suffered by the delay.

The court will require as evidence of this fact proof that the prosecutor, or the

witnesses for the people, had notice of the subsequent arraignment and pro-

ceedings in court when the nolle prosequi was entered, or the prisoner acquitted,

and a copy of the evidence upon which the indictment was found should be

produced to the court, and the principal witnesses for the people, or the com-

plainant, should be examined as to whether they were subpoenaed to appear in

court when the prisoner was arraigned.

APPLICATION to discharge a judgment entered on a for-

feited application.
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J. F. DALY, J. "Where it is attempted to be shown that the

people have not suffered by the delay intervening between the

failure of the prisoner to appear \vhen called for trial, and his

subsequent surrender by his bail, it should be made to appear
to the court that the prosecutor or the witnesses for the people
lisd notice of the subsequent arraignment and proceedings in

court when the nolle prosequi was entered, or the prisoner ac-

quitted for want of proof. A copy of the evidence upon which

the indictment was found should be produced to the court and

the principal witness or witnesses for the people, or the com-

plainant at least, should be examined as to whether they or he

were subpoenaed to appear in court when the prisoner was ar-

raigned.
The certificate of the district attorney that the prosecution

has not suffered by the delay was disregarded in the case of

The People v. Coman (ante, p. 527"). It is at best the expression

of an opinion, and this court, in the exercise of the important
and delicate functions conferred by statute will require proof
of the facts.

The application on the proofs furnished should be denied.

DALY, Ch. J., and LOEW, J., concurred.

Ordered accordingly.

HARMON D. HULL et al. against YIKOIL L'EPLATINIER.

Under the power given by 2 R. S. 534, 1
, subd. 8, to courts of record to punish

by fine and imprisonment any misconduct by which the rights or remedies of a

party in a cnusc may be defeated, prejudiced, <fcc., "in all other cases where at-

tachments and proceedings for contempts have been usually adopted and prac-

ticed in courts of record," the court may. on motion, punish by fine anil im-

prisonment a person not a party to the suit for conspiring with a party to it, or

with other persons, to put in incompetent and worthless sureties on appeal.

For the purpose of fixing the amount of the fine to be imposed sufficient to in-

demnify the party for his actual loss or injury (under 2 R. S. 538, 521), the court

may, in such a case, take the amount of the judgment recovered against the

surety in the undertaking as the amount of the party's actual loss and injury.
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APPEAL from an order of this court made at special term.

An application was made at special term to punish one

James Lee for contempt, and the court there (J. F. DALY, J.)

delivered the following opinion, in which the facts are fully

stated :

"In an action brought by Emeline Lee against Harmon
D. Hull and Anna C. Hull, the defendants obtained a judg-
ment against the plaintiff for $197 costs, on April 7, 1873, in

this court. An appeal was taken by Emeline Lee, the plaintiff,

from that judgment, and an undertaking given. Yirgil

L'Eplatinier, Jr., was one of the sureties in the undertaking.
The sureties were excepted to, and upon justification L'Epla-
tinier swore that he was an importer of Swiss balsam at 14:7|-

Franklin street
;
that he was a householder in the city, and

was worth one thousand dollars over all his debts and liabili-

ties. It now appears that L'Eplatinier, at the time he executed

the undertaking and made the oath on his justification, was un-

der the age of 21 years ;
that he was not an importer, but a sign

painter ;
and that he lived with his father. Action was brought,

and judgment recovered against him on the undertaking for

$325 90, and execution issued, which was returned nulla bona.
" The evidence before me on this application satisfies me that

L'Eplatinier and James Lee united in the scheme to offer a

worthless surety on the undertaking, and for that purpose de-

ceived the attorney for the appellant, as well as the respondent
and the court, in representing the surety to be of full age, to be

an importer, a householder and a sufficient surety. James Lee
is the husband of the appellant Emeline Lee

;
he took entire

charge for his wife of the litigation, and procured the sureties

on the appeal. The letter written by James Lee to the father

of the surety, instructing him to '

put your folks on the guard
as to how to answer any one that might inquire as to your son

being an importer, &c.,' is not consistent with his innocence of

the imposition that had been practiced, but indicates a guilty

knowledge of it. The elder L'Eplatinier was the agent of

James Lee to collect rents, &e., and was acting confidentially
for him in several matters, and the relations between them con-

firm the statements in L'Eplatinier's deposition as to the con-
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versatious in which Lee was informed of the truth as to the

surety's age, business, &e. James Lee, therefore, knowingly
caused the undertaking to be given and the justification by the

surety in which the false statements were made. Lee went

with the surety to the office of the appellant's attorney to have

the undertaking executed, and went to the court with the at-

torney and the surety to justify.
" While it may be doubtful, if James Lee, who was not a

party to the suit in which the undertaking was given, can be

punished under the provisions of the second subdivision of

section 1, of title 3 (2 R. S. 534), providing for the punishment
of "

parties to suits for putting in fictitious bail or sureties,"

he is liable to punishment, even as a stranger to the action,

under the general provisions of the eighth subdivision of the

same section and title of the Revised Statutes. The statute

provides that every court of record shall have power to punish

by fine and imprisonment, any misconduct by which the rights

or remedies of a party in a cause may be defeated, impaired,

impeded or prejudiced, in 'in all other cases where attachments

and proceedings as for contempts have been usually adopted
and practiced in courts of record, to enforce the civil remedies

of any party to a suit in such court, or to protect the rights of

any such party
'

(2 R. S. 534, 535).

"Perjury has always been held a great contempt of court

(Stockham v. French, 1 Bing. 365). If the plaintiff in the

cause or his attorney can be connected with the false swearing
of the bail, the court will punish them and has the power to

do so (A'Becket v.
,
5 Taunt. 775). And where two

people put in bail in feigned names, and could not be prosecuted
for personating bail under the statute (21 Jac. 1, c. 20), because

there were no such persons, the bail and the attorney were

both punished for the contempt (Anonymous, 1 Strange, S84).

Any person who adopts any means to prevent the course of

justice will be liable to punishment for contempt (13 Mees. &
Welsby, 593). And strangers, as well as parties to suits, are

liable to punishment for contempt, for using force or fraud to

pervert the course of justice (Smith v. Bond, 2 D. & L. 460
;

see also 9 Jur. 20; and 14 L. J. Exch. 114). No plainer case
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of an attempt to pervert or to defeat the course of justice

can be shown than that of the agent of a party to a suit who

procures a surety to make a false affidavit in justification, or

who knowingly procures an utterly insufficient surety, and

represents him or causes him to represent himself to the court

as sufficient, and induces him to make a false oath to the same

end. It is a great abuse, and directly tends to impair and

prejudice the rights and remedies of the adversary in the

litigation.
" Such a case is made out, in my judgment, against James

Lee, and I therefore direct that he pay to the plaintiffs or

their attorney, as fine, a sum equal to the amount of the judg-
ment against the sureties on the undertaking, together with the

expenses of this proceeding, and that he be imprisoned until the

fine be paid, such imprisonment not to exceed sixty days (2 R.

S. 538, 20, 21, 25)."

From the order entered in accordance with this decision, an

appeal was taken to the general term.

DALY, Chief Justice. The statute confers upon every court

of record the power to punish by fine and imprisonment any
misconduct by which the rights and remedies of the party in a

cause, or matter depending in such court, may be defeated, im-

paired, impeded, or prejudiced, in all cases where attachments

and proceedings for contempts have been usually adopted and

practiced in courts of record to protect the rights of any party

to a suit (2 Rev. Stat. 53, 1, subd. 8).

The act of which Lee was guilty was misconduct of this de-

scription, and it is that species of misconduct where attach-

ments in proceedings as for contempts have, in the language of

the statute, been usually adopted and practiced in courts of rec-

ord to protect the rights of a party to a suit (Anon. 1 Strange,

38
;
Smith v. Bond, 13 Mees. & Wells.)

Lee, in a suit in which his wife was the plaintiff, in which

judgment had been given against her, and from which she had

appealed, knowingly procured a minor to become surety in the

undertaking upon the appeal, who, with Lee's knowledge,
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made an affidavit, stating that he was a householder, an im-

porter of Swiss goods, at No. 147| Franklin street
;
that he

was worth over $1,000 above his debts and liabilities, and that

his property consisted of imported goods, and of stock in busi-

ness, and fixtures in trade
;
when the fact was that he was not

an importer, but a sign painter, at 170 West Broadway ;
not a

householder, but a minor, living with his father at 147 Frank-

lin street, where they kept house together, but paid no rent,

his father being the agent for the owner of the house, and who
received the use of the premises as a part of his compensation
as such agent. It also appeared upon the motion that Lee told

the father of the minor who became the surety that he, Lee,
did not want to give a good bail at the time in the suit, and

that nothing could be done to his son, as he was an infant
;

and that Lee wanted the father to make an affidavit in contra-

diction to the one he liad made in the proceeding.
It also appeared, further, that before the young man became

surety that his father told Lee that he was only 19 years of

age; to which Lee replied, "That makes no difference; it is

only a matter of form
; your son will do." That when the

young man himself went to the lawyer's office to become bail,

he stated when he was born, showing he was only J9 years of

age ;
that the lawyer said, "That won't do, Mr. Lee," and that

Lee said to the young man,
" Are you not 24 ? well you could

pass for 24," upon which the young man went with Lee and

the lawyer to the court room.

And as evidence of Lee's interest in the suit brought in his

wife's name, it appeared by an affidavit that he told the person
who made the affidavit that he was doing business in his wife's

name, in order to protect his property from his creditors.

Upon the appeal, judgment was given against the appellant ;

an action was brought upon the undertaking, and judgment re-

covered for $325 94, the amount recoverable in accordance

with the condition of the undertaking, and an execution was is-

sued, which was returned nulla bona. For this misconduct

and contempt the judge below, after a full hearing, upon notice

to Lee, who appeared with his counsel and opposed the motion,

imposed a tine upon him equal to the judgment against the
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sureties on the undertaking, together with the expenses of the

motion or proceeding, and ordered that he be imprisoned until

the fine was paid, the imprisonment not to exceed 60 days.

This, in my opinion, the judge had the power to do, and the

amount which he imposed was the proper measure of the loss

and injury which the defendant may be assumed to have sus-

tained by having this incompetent and worthless surety im-

posed upon the court and the party by means of a false state-

ment under oath as to the qualifications and sufficiency of the

surety ;
which Lee, to enable his wife to bring an appeal from

the judgment rendered against her, was instrumental in bring-

ing about
;
in accomplishing which, as is evident from what

appeared upon the motion, he was the principal and chief agent.
If the defendant had had what he was entitled to, a respon-

sible surety upon the appeal, it would have been a security for

the amount of the undertaking. This he lost by the fraudu-

lent acts and misconduct of Lee, and the false swearing of the

minor, whom he procured to become a surety, and the amount

of the judgment upon the undertaking was therefore a proper
measure of the defendant's loss and injury, it appearing, by
the issuing and return of an execution, that nothing could be

collected from either of the sureties upon the judgment.
It does not follow that because the surety might be indicted

for perury in the making of such an affidavit, or that Lee

might be indicted for what he did, that the court have not the

power, under the provision referred to in the Revised Statutes,

to punish Lee for his misconduct by imposing upon him a tine

sufficient to indemnify the defendant in the action for the loss

and injury which Lee was chiefly instrumental in producing.

The order should be modified, however, by reducing the

amount of the fine, by $29 S4, as that amount was collected

upon the execution issued upon the judgment for the defend-

ant in the suit brought in the name of Mrs. Lee
;
and in all

other respects the order should bo affirmed.

LOEW and LARREMORE, JJ., concurred.

Ordered accordingly/
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MICHAEL GROSS et al. against JOHN T. DALY AND THE
WINDSOR HOTEL COMPANY, IMPLEADED.

Under the mechanics' lien act for the City of New York (L, 1863, c. 500), the lien

attaches upon the filing of the notice, notwithstanding the owner has theretofore

fraudulently assigned all his interest in the premises ;
and in a proceeding to

foreclose the lien, the fraudulent transferee may be made a party, and the va-

lidity of his title adjudicated.

The case of The Mechanics' &c. Sank v. Dakin (51 JT. Y. 519) distinguished, and

Median v. Williams (2 Daly, 367) followed and reaffirmed.

APPEAL from two orders of the special term overruling de-

murrers.

The action was brought to foreclose a mechanic's lien on

premises known as the Windsor Hotel property, situated on

Fifth avenue, between 46th and 47th streets, in the city of

New York.

The complaint, among other things, alleged that the plaint-

iffs, in pursuance of an agreement made by them with the de-

fendant John T. l)aly, who at the time was the owner of

the leasehold premises in question, furnished materials and

did work on said buildings, amounting in the aggregate to

$39,025 41
; that, on the 23d day of October, 1873, when the

lien was filed, there was due to the plaintiffs an unpaid balance

of $7,423 61, which Daly refused to pay ; that, on the 27th day
of September, 1573, the said John T. Daly made a pretended

conveyance of the said premises to The Windsor Hotel Com-

pany (composed of himself, his brother, Wm. H. Daly, and his

son, Thomas Daly), for the pretended consideration of $850,000 ;

that, at the same time of said conveyance, the said John T.

Daly was, and still remained insolvent and unable to pay his

debts
;
that the consideration aforesaid consisted merely of the

stock of the corporation, which was entirely worthless, and had

no market or other value; and that the said conveyance was

fraudulent and void, and was made with the intent and for the

purpose, of hindering, delaying and defrauding the plaintiffs

and other creditors of the said John T. Daly.
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The plaintiffs accordingly demanded that the said convey-
ance from John T. Daly to The Windsor Hotel Co. be declared

and adjudged fraudulent and void, and set aside
;

that the

plaintiffs' lien be enforced and foreclosed
;
that the rights of

all the parties to the action be determined, and that the said

leasehold premises be sold, etc.

The defendants, John T. Daly and The Windsor Hotel Co.,

interposed separate demurrers, on the ground that an action to

foreclose a mechanic's lien was improperly united with an

action to set aside a fraudulent conveyance, and also on the

ground that the complaint did not state facts sufficient to

constitute a cause of action.

The demurrers were overruled at the special term, and the

defendants appealed.

William R. Martin, for appellant Daly.

James B. Kissick, for appellant The Windsor Hotel Com-

pany.

Charles Jones, for respondent.

DALY, Chief Justice. The conflicting decisions of the Com-

mission, in Mechanics' &c. Bank v. DaJcin (51 N. Y. 519),

and of the Court of Appeals in Thurber v. Blanck (50

N. Y. 80), are embarrassing ;
the Commission holding that

when a suit is commenced by attachment, and a judgment is

recovered, the plaintiff, after issuing execution, and before its

return, may maintain an equitable action to set aside a fraud-

ulent assignment of a bond and mortgage, so that they may
be applied to the payment of the judgment ;

and the Court of

Appeals, holding that the equitable action in such a case can-

not be brought until the remedy at law is exhausted, that is,

until the execution issued upon the judgment is returned un-

satisfied. The Commission held that by the service of the at-

tachment a lien was acquired upon the bond and mortgage,

which could be enforced after judgment, and to which the

fraudulent assignment was no impediment ;
whilst the Court



542 COUET OF COMMON PLEAS.

Gross v. Daly.

of Appeals held that no lien could be acquired by the attach-

ment upon a bond and mortgage, the legal title to which was

in a third person ;
that in the case of chases in action and

debts, the lien is constructive, and cannot operate through an

intermediate or inchoate legal title; that in such a case no

debt at law is owing to the defendant, and there is nothing for

the attachment to operate upon ;
that it can only be created

upon legal rights, and not mere equitable interest
;
that debts

and choses in action are legal assets under the attachment law

only when the process acts directly upon the legal title, and

that when they are so situated as to require the equitable ex-

ercise of the power of the court to place them in that condi-

tion, they are to be regarded as equitable assets only, and

that to allow the equitable action upon the issue of an execu-

tion and before its return, in such a case, would be in direct

conflict with the rule, that a creditor has no standing in court

to reach equitable assets, until his remedy at law is exhausted.

This decision of the Court of Appeals is not in conflict

with the cases in which it has been held that the equitable

action may be brought after the issuing of execution and be-

fore its return, to set aside a fraudulent transfer of goods and

chattels, or of real estate, which can be levied upon under the

execution when the fraudulent impediment is removed (Mc-
lwain v. Willis, 9 Wend. 561

; Ileye v. Bolles, 2 Daly, 231
;

McCullough v. Colby',
5 Bosw. 477

;
North American Fire

Ins. Co. v. Graham, 5 Sandf. 200
;
Falconer v. Freeman^ 4

Sandf. Ch. Pr. 5G5
; Greenleaf v. Mumford, 30 How. 30),

nor the cases which have held that where the sheriff

takes property subject to seizure upon attachment, but which

has been fraudulent!}
7 transferred, the plaintiff is not, after the

the service of the attachment, a mere creditor at large, but a

creditor who has a specific lien upon the goods attached, and

that the sheriff, as his bailee, has a like lien and the right to

show, in defense of an action for the taking of the property,
that the title of the party claiming it is fraudulent as against

the attaching creditor (Rinchey v. Stryker, 28 N. Y. 45
;
Jd. 31

N. Y. 140
;
26 How. Pr. 75

;
Van Ileascn v. Radclif, 17 N. Y.

580
;
Noble v. Holmes, 5 Hill, 194

;
Van Etten v. Hurst, 6
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Hill, 311). Indeed, the latter class of cases are especially ex-

cepted in the opinion of the Court of Appeals, which is care-

fully limited to equitable assets not capable of seizure under

an attachment or execution, and the legal title to which has

been transferred fraudulently or otherwise, and is in harmony
with a previous decision of the Court of Appeals in Lawrence
v. The Bank of the Republic (35 N. Y. 320), in which it was

held that no lien is acquired by the service of the attachment

upon the proceeds of property fraudulently assigned by the

debtor, when the property had been sold by the assignee and

its identity gone.
So far as these conflicting decisions affect the question be-

fore us in the present case, I think we must follow that of the

Court of Appeals. The decision of the Commission, it is true,

has the weight of an unanimous decision of the whole court,

whilst in the Court of Appeals the judges were divided, three

concurring with the chief justice, and three dissenting, that is,

practically, four judges in the Commission decided one way,
and four judges in the Court of Appeals exactly the reverse.

But the question was argued in the Court of Appeals four

months before the argument of the case in the Commission,
and was decided in the Court of Appeals a month after the

argument in the Commission
;

and when the decision was

afterwards made in the Commission, it was apparently without

any knowledge that the question had already been decided by
the Court of Appeals, as no reference is made to the contrary

decision of that court in the opinion delivered in the Commis-

sion. The Court of Appeals, moreover, is the permanent

court, and may hereafter, if its decision was erroneous, review

it, should the question arise again ;
whereas the Commission is

a temporary body, whose duration is limited and will expire

within the present year.

The point before us is, whether a party who had filed a

notice of a mechanic's lien upon the land and building in this

city known as the Windsor Hotel, in the mode required by the

statute, is entitled, in a proceeding brought in this court to

entorce the lien, to the equitable aid of the court to set aside

a conveyance of the property made before the notice was
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filed, upon the ground that the conveyance was fraudulent

and void as against creditors. The question was raised by
demurrer, which was overruled by the judge below, for the

reason that the point had been decided by this court mMeehan
v. Williams (2 Daly, 367), a decision, we are now asked to

reconsider in consequence of the decision of the Court of

Appeals before referred to, as to the nature and effect of the

lien created by the service of an attachment.

I do not see that the decision, that the lien acquired by the

service of an attachment does not extend to equitable assets,

the legal title to which, though fraudulently obtained, was

vested in a third person when the attachment was obtained,

affects the questions whether, under the lien law, the court has

the equitable power to set aside a fraudulent conveyance of the

land and building, which is an impediment to the enforcement

of the lien. I shall however re-examine the question, as it is

an important one, the solution of which involves an investiga-

tion of much intricacy and difficulty.

The act of 1863 declares that the notice to enforce the lien

shall be served upon all who have filed notices of liens, and

also upon the owner and upon incumbrancers. Here is an

express provision that incumbrancers may be made parties, and

a fraudulent grantee, in whom the legal title to the premises has

been vested by a fraudulent transfer on the part of the owner,

is an incumbrancer. While operative as between the parties,

it is an incumbrance as to creditors, which may be set aside in

equity, because, being void as to them, as it is an impediment
to their right to have his claim satisfied.

The act of 1863, also provides that the court may determine

the rights of all who, under the act, may be made parties, and

that such judgment, or decree may be rendered as to the

rights and equities of the several parties among themselves,

and as against any owner, as shall be just (L. 1863, c. 500,

2,5,7).
The Kevised Statutes declare (2 Kev. Stat. 137, 1), that

every conveyance of any estate or interest in lands, made

with intent to hinder, delay or defraud creditors or other

persons of their lawful suits, damages, debts or demands, shall,



NEW YORK JUNE, 1875. 545

Gross v. Dnly.

as against the persons so hindered, delayed or defrauded, be

void. The statute does not say judgment creditors
;
but so far

as respects the equitable power of the court to set aside such

a fraudulent conveyance as an impediment to the creditor's

legal right to have his debt satisfied, it has been uniformly

interpreted as meaning judgment creditors
;
or in the language

of Judge DENIO, in the case first below cited, creditors clothed

with their judgments and executions, or such other titles as the

law has provided for the collection of debts ( Van Heusen v.

Radcliff, 17 N. Y. 584; McElwain v. Willis, \* Wend. 501).

It is in fact, in this respect, only declaratory of the law as it

previously existed, for the rule was well established before the

Revised Statutes, that a court of equity would not aid cred-

itors at large in the collection of their debts, but would

interpose only when they had obtained a lien by the recovery
of a judgment, and had exhausted their legal remedy under

the judgment, either by the issuing and return of an execution

nulla fiona, or the issuing of an execution, where the equitable
aid of the court was asked to set aside a fraudulent convey-
ance of land by the judgment debtor, which was an impedi-
ment to the judgment creditor's obtaining a satisfaction of his

judgment by the sale of the land under the execution, to

which he was entitled, if the sheriff could find no goods or

chattels wherewith to satisfy the execution (BrinckerJioff v.

Brown, 4 Johns. Ch. 671
;
McElwain v. Willis, 9 Wend. 5G1,

565, 567
; Ifeye v. BoUes, 2 Daly, 235),

Judge Bronson, in Nolle v. Ildmes (5 Ilill^ 194), after de-

claring that a fraudulent sale could not, under the provision in

the Revised Statutes above referred to, be impeached by a

creditor at large,- added : "It must be by a creditor having a

judgment and execution, or some other process which author-

ised a seizure of the goods" and this latter qualification, as

well as that of Judge Deuio,
" such other titles as the law has

provided for the collection of debts,'' were approved as a proper

qualification and statement of the rule, by Judge Balcom, who
delivered the opinion of the Court of Appeals in Rinchey v.

Stryker (28 N. Y. 45), a case whijh, in my judgment, has an

important bearing upon the question under consideration, in

VOL. V.-35
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which none of the judges dissented, and the construction given
to the law in which has been recognized and approved by
Chief Justice Church in Thurber v. Blanck (50 Ts

T
. Y. 86), as I

have already stated.

It was held in the case of Rinchey v. Strylcer, that a cred

itor who had obtained an attachment, under which the sheriff

seized property which the debtor had disposed of with intent

to defraud his creditors, was not to be deemed a creditor at

large, but a creditor having a specific lien upon the property
attached. That in an action brought against the sheriff for the

taking of the property, the sheriff might show in his defense,

that the title of the person claiming the property, was fraudu-

lent and void as against the attaching creditor, having been

acquired by an assignment made with an intent to hinder,

delay and defraud creditors. That this defense was available,

even before the plaintiff in the action in which the attachment

was obtained had established his debt by the recovery ofajudg-
ment ; but that the plaintiff' in the action for the taking of the

property might defeat the attaching creditor on either of two

grounds : 1st, that he had a good title to the property when it

was attached
; 2d, that there was no debt to justify the issuing

of the attachment, and that where he relied upon the latter

ground, the defendant would have to prove the existence of

the debt, if it had not then been established by the recovery of

a judgment, or if the judgment were recovered after the par-

ties were at issue, the judgment might be given in evidence

upon the trial to prove the debt
;
and lastlj

r
,
that there was no

objection to the two issues being tried in the same action

that is, the existence of the debt and the allegation that the

title on which the plaintiff relied was fraudulent and void as

against the attaching creditor.

A specific lien is one that attaches to certain property, or

to some particular piece of property, as contradistinguished

from a general lien, such as a factor has for his general balance

(Cross on Lien, pp. 13, 15, 216). The lien of the mechanic or

material-man, given by the statute, is of the former kind, as it

attaches to a particular piece of property the building and

the lot upon which it stands, and is a security, that whatever
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interest the owner who made the contract for the work had in

the lot and building at the time when the notice was filed

which creates the lien, may be sold to satisfy the claim, if the

claim is afterwards established by the recovery of a judgment.
This is a specific lien

; quite as much so as that which an

attaching creditor has in property seized under an attachment,

which property the debtor has disposed of to defraud his cred-

itors. In that case, the fraudulent conveyance vests the legal

title in the vendee, because it is valid as between vendor and

vendee, and is void only as to the vendor's creditors. The
creditor's right to take it under process, or by any other pro-

ceeding which authorizes the seizure of it as the debtor's prop-

erty, is therefore recognized, because he has the right to im-

peach the validity of the transfer upon the ground of fraud,

and he takes it subject to the obligation of establishing the

fraud, if either he or the officer is sued for taking it
;
and if he

fails to do so, either he, if it was done with his assent, or the

officer, or both, are answerable in damages for the wrongful

taking, the same as any other trespasser. In the one case, if

the fraudulent conveyance is no bar to the creditor's seizing the

property under the attachment, so in the other, it should be no

bar to the creditor's filing the notice by which he obtains the

lien
;
the statute having given him that mode of collecting his

debt out of the property towards the erection of a structure

upon which he furnished labor or supplied materials.

The plaintiffs in the present suit are creditors of John T.

Daly, with whom, when he was lessee of the land, in 1871, they

contracted to perform certain work and labor, and furnish

materials for the building erected upon it, to the amount of

$39,025 41, upon which payments were made by him to the

amount of $31,601 80, leaving $7,423 61, due by Daly to the

plaintiffs, when they filed their notice of lien, on the 23d of

October, 1873. On the 27th of September, 1873, or about a

month before the plaintiffs filed the notice of their lien, Daly

conveyed the lease and leasehold premises to a corporation

which had been formed under the general incorporating act,

by the title of the Windsor Hotel Company ;
which conveyance,

it is alleged, was fraudulent as having been made with an
O * c *
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intent to hinder, delay and defraud the plaintiffs and the other

creditors of Daly. The plaintiffs are creditors who contracted

directly with the owner by whom the building was erected upon
the premises, and if, as I have said, a creditor has the right to

attach property which his debtor has disposed of for the purpose
of defrauding him and other creditors, a creditor similarily

situated should certainly have the right to impose the lien

which the statute has created for his benefit. Both rights

the right to an attachment and the right to a lien are given

by statute, and if the conveyance is as to the creditor void, by
reason of the fraud, then the right to the lien is in no way
impaired, and may be imposed by filing the notice required by
the statute. The mechanic's lien law, enacted in this and other

States, is founded upon a principle extensively pervading the

civil law, the equitable spirit of which recognizes a proprietary
interest in those who bestow labor or furnish materials towards

the improvement of the property of another. It has been

applied extensively by courts of equity in cases of joint

purchasers, joint tenants, and in cases of the possession of land

under defective titles, or of tenancy, where there was no joint

interest, nor any agreement, express or implied, authorizing
the making of repairs or improvements. Courts of equity

have, where the party making repairs or improvements has

acted lona fide and innocently, and they are a substantial

benefit to the land, treated the expenditure as a charge for

which the party making it has a lien upon the land, which

they have enforced by compelling the opposite party to allow

it upon an accounting in equity, or where he came into court

for equitable relief (IliUbcrt v. Cook, 1 Sim. & Stu. 552
;

Robinson v. Bedley, 6 JVladd. 2
; Bright v. Boyd, 1 Story,

478); and Judge Story was of the opinion that even a bill

might be sustained to grant active relief to a bonafide possessor

of land under a defective title, who, whilst in possession, made

permanent meliorations and improvements enhancing the value

of the land
;
such a claim, in his opinion, being founded in the

clearest natural equity (2 Story's Eq. Jur. 1237 and note).

The same principle pervades the common law, and " has

been," to use the language of Mr. Cross (p. 24),
" at all times
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favored by the courts as consonant with everj principle of

equity and justice." The common law courts upheld the right

of a party to retain property in his possession, the value of

which had been increased by his labor, or which he had carried,

stored and protected, until the claim for his services were

satisfied
;
which was all that he could do however, for he conld

not sell the property to satisfy the lien, unless by express agree-

ment (Jones v. Pearle, Str. R. 556). But where the labor or

the materials went to the erection of a structure upon, or the

improvement of land in the possession of another, there could

be no detention, as there was no possession, nor any way
apparent to the courts in which the equitable right could be

charged as an incumbrance upon the land, until the enactment

of statutes which supplied by their provisions the necessary

machinery ;
and as these statutes are not in derogation of the

common law, but in aid and advancement of a principle

extensively recognized and applied under it, they should be

liberally and beneficially construed. Viewed in this light, it

would be, in my judgment, an unwarrantable construction of

the lien law, to hold that an owner of land with whom a

contract was made for the erection of a building upon it, can

wholly deprive the contractor of ihe lien contemplated by the

statute, by a fraudulent conveyance of the property, made with

intent to cut off the right of lien and to defraud creditors

generally. It was held in Scfiaps v. Reilly (50 N. Y. 61),

that a mortgage upon real estate, executed to raise money
thereon, without any delivery, or the payment of any con-

sideration therefor by the mortgagee, which was assigned to an.

assignee who in good faith paid the full consideration therefor,

and which was duly recorded, would not defeat a mechanic's

lien filed after the execution of the mortgage, but before the

delivery of it to the assignee for value
; although, as between

the mortgagor and the assignee, the mortgage was valid. If

such be the effect of the execution of a mortgage void for the

want of consideration and delivery the like effect would much

more follow where a conveyance is void as to the creditor filing

the notice of his lien.

If I am right in the conclusion, that such a conveyance,



550 COURT OF COMMON PLEAS.

Gross Y. Daly.

being void as to creditors, could not operate to prevent the

plaintiffs, who were creditors, from filing their notice of lien,

and frora its having the effect given by the statute to the filing

of such a notice, then the validity of the conveyance, as

respects the plaintiffs, would necessarily come in question in the

proceedings instituted to enforce the lien, because to entitle

the plaintiffs to enforce it, it would be indispensable for them

to show that the conveyance, as to them, was fraudulent and

void. If the property has been conveyed lonafide to a third

party, the filing afterwards of a notice of a lien can have no

effect, because there is nothing to which a lien can attach

(Quimby v. Sloan, 2 E. D. Smith, 613
;
Ernst v. Reed, 49

Barb. 367
;
Laws of N. Y. for 1866, c. 752

; Guernsey on

Liens, and the cases there cited, 89, 90). Among the things
therefore which a party must allege and prove in the proceed-

ing to enforce the lien, is that the owner who made the

contract under which the work was performed, or the materials

were furnished, had some interest in the property at the time

when the notice of the lien was filed (see Bailey v. Johnson

1 Daly, 61, and the numerous cases cited in Guernsey on

Liens, 80) ;
for if he had not if he had then parted with

all his interest there would be nothing, as I have said, to

which a lien could attach nothing against which it could be

enforced. The plaintiffs, after serving their notice to enforce

their lien, could not move a step, unless they could allege and

prove that Daly had some right, title and interest in the

property ;
and being met by the fact that he had (before they

filed their notice), conveyed all the interest he had in it to the

Windsor Hotel Company, their proceeding must fail, unless,

being creditors, they can impeach the validity of that transfer,

and show that as to them it was fraudulent and void. Why
should they not be allowed to do so in this proceeding, which

they have brought in a court clothed with equitable jurisdiction,

and when the act allows incumbrancers to be made parties,

and declares that the court may make such judgment or decree,

in respect to the rights and equities of all the parties between

themselves, as may be just ? Long ago, under the act of 1851,

which contained no such provisions, we held in Doughty v.
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Devlin (I E. D. Smith, 625), that in administering the statute, the

court acts as a court of equity, and may adapt its judgment or

decree to the special circumstances of the case
;
the statute itself

being ostensibly founded in equity ;
and in Sullivan v. Decker

(\ E. D. Smith, 6U9), Judge WOODRUFF and myself held, Judge
INJRAHAM dissenting, that we had necessarily, under that act,

the power to make previous incumbrancers parties, although
there was not then, as there is now. any express provision in

the statute allowing them to be made parties a construction

which the Legislature confirmed by a dsitinct recognition of

the power in the subsequent act of 1855. Nor must the lienor,

in the enforcement of the lien, wait until the owner has set up
as a defense, that he has parted with all his interest. He may
never appear. It may not be his interest to do so. The

proceeding cannot affect him, if he has parted bona fide with

his interest; and if he has parted with it fraudulently, he may
be equally indifferent, as the proceeding cannot affect the

fraudulent vendee, unless he can be made a party. As the

lienor, on the contrary, must show affirmatively, if he seeks to

enforce the lien, that the owner who made the contract under

which the labor was performed, or the materials were furnished,

had an interest in the premises when the notice was filed, and

knowing the fact that he has parted with it fraudulently, the

lienor has the right, when he initiates the proceeding" to foreclose

his lien, to make the fraudulent vendee a party; as he must

set up the fraud, to enable him to establish that the conveyance
was void as to him, and that the grantor had an interest when

the notice was filed, to which the lien attached, and which

may be decreed to be sold to satisfy the lienor's claim.

There may possibly be some difficulty in the Marine and

Justices' courts, as those courts have no general jurisdiction in

equity, but no embarrassment need arise under the statute

from that cause
;
for it is not obligatory in any case to go into

those courts for the enforcement of the lien. The statute

simply provides ( 4), that where the aggregate of liens is less

than $500, the proceeding to enforce may be brought in any
court in this city ;

but if they exceed that amount, it must be

brought in a court of record
;
so that any lien, no matter how
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small the amount, may be enforced in one of the courts of

record in the city, having equitable jurisdiction.

Nor is the equitable right to have the fraudulent convey-
ance set aside, to be deterred until the lienor has established

his claim by the recovery of a judgment in the proceeding,
which would necessitate the bringing of another equitable

action afterwards, to enable him to set aside the incumbrance,
so as to reach and sell, in the lien proceeding, all the right,

title and interest of the fraudulent grantor in the premises.

The Court of Appeals have held, as has been shown in

Sinchey v. Stryker, supra, that where property conveyed to

defraud creditors is seized upon attachment, the attaching
creditor's claim may be proved, and the fraudulent transfer

established, in the same action
; so, in the equitable action or

proceeding brought to foreclose the lien, the claim may be

proved, and the fraud established
;
for the court may ( 7),

" order any question
"

(to be)
" tried by a jury, or refer the

whole matter to a referee to examine nnd pass upon the rights

of the respective parties./' The pleadings, said Judge WOOD-
RUFF in Doughty v. Devlin (1 E. D. Smith, 625), may be so

framed as to present any issue which the parties may desire to

raise respecting the matters in controversy ;
it being plain

that the Legislature intended that the proceedings should in all

respects assume the form of an ordinary civil action and be

governed by the same rules as other civil actions, brought for

the enforcement of similar rights; an intention much more

apparent in the act of 1803 than it was in the statute of 1851,

to which he referred.

Liens, which are a charge upon real estate, are enforced in

equity, and the facts and circumstances may be shown in the

action or proceeding in equity which constitute and make
them a charge upon the estate (Herbert v. Cooke, 1 Sim. &
Stu. 552; Bradley v. Bosley, 1 Barb. Ch. 152, 153). A
creditor at large has no such lien, until he has recovered a

judgment, nor then in equity until he has exhausted all his

legal remedies. Indeed, strictly speaking, he has no lien at all

by the judgment, unless it is given by statute, or arises under

some proceeding authorized by statute (Neale v. The Duke of
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Maryborough, 3 My. & Craig, 416, 417. Our Revised Statutes

provide (vol. 2, p. 389, 3), that judgments of courts of record
"
shall Mnd and be a charge

"
upon the lands, &c., of the person

against whom the judgment was rendered, and judgments of

interior courts are embraced by subsequent statutes. The rule

therefore, which prevails in equity, that a creditor cannot have

a fraudulent conveyance by his debtor set aside, until the

creditor has recovered a judgment and exhausted his legal

remedy, is founded in the fact that he has no lien nor anything
which in equity is a charge upon the legal or equitable estate

or property of his debtor. Chancellor Kent, in Brinclterhoff
v. .Brown (4 Johns. Ch. 671), carefully examined, after a

review of the previous authorities, the grounds upon which

this jurisdiction is exercised, and rests it upon the fact that

the creditor has a judgment which is a lien upon real estate,

and which gives him a legal preference, or lien, upon chattels,

so as to entitle him, after he has exhausted his legal remedy,
to the equitable aid of the court. This rule therefore, that a

judgment must be recovered, and all legal remedies exhausted,

does not apply under the mechanic's lien law
;
for the mechanic,

by filing his notice, acquires a lien, which is a charge upon the

building and the ground upon which it stands, to the extent

of all the right, title and interest which the contracting owner

then has in the premises, and which, as a security for the

collection of the mechanic's claim, is as effectual as the lien of

a judgment. In enforcing the lien, there is no such re-

quirement as first exhausting all legal remedies before equitable

aid can be afforded. It is in itself, an equitable proceeding,

or rather action, for it is so denominated in the act of 1863, to

foreclose a lien created by the operation of the statute, and

made by it a charge upon the land and building; and if this

charge, or lien, cannot be enforced, and the owner's interest

reached, in consequence of a fraudulent transfer of it by him,

then the equitable aid of the court is, in such an action,

incident to the right to have the lien enforced. Everything

appears to have been done in the act of 1863, to clothe the

court with the most ample powers, for after providing that

incumbrancers may be made parties, it declares ($ 5, 7), that
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the court is to proceed without regard to matters of form
;

that the proceedings, whilst in progress, are to be amendable

at all times without costs
;
that every party is at liberty to

take proof for or against any claim
;
that if the parties notified

object or insist on any claim, the court may take the proofs
and determine the equities of the parties, and that ( 5), judg-
ment is to be rendered according to the equity and justice of

the claims of the respective parties. If the liunor is to have

judgment according to the equity of his claim, then a judg-
ment in equity would be that a fraudulent conveyance which

obstructs the enforcement of the claim as a lien, be set aside.

Two propositions are very plain to my mind: (1) That a

fraudulent conveyance of the premises by the owner, which is

void as to his creditors, does not prevent a mechanic who has

contracted with the owner, and is thereby one of his creditors,

from imposing a lien by filing the requisite notice
; and, (2)

That a court having equitable jurisdiction, in which the pro-

ceeding is brought to foreclose such a lien, may, where the

fraudulent grantee has been made a party, inquire into the

fraud, and if it is established, decree that the conveyance
was void as to the complainant ;

that it in no way affected his

right to create a lien upon the interest which the owner had

in the premises at the time of the conveyance, and at the time

of the filing of the notice; and that the complainant having
established his claim against the owner, the right, title and

interest of the owner should be sold to satisfy it
;
which decree

or judgment ( 7), would be binding and conclusive alike upon
the owner and the fraudulent grantee. I have thus at great

length, in view of the importance and difficulty of the question,

re examined our decision in Meehan v. Williams (supra), and

am satisfied that it is correct.

LOEW, J. The learned judge whose orders we are now

reviewing followed the decision of the general term of this

court in the case of Meehau v. Williams (2 Daly, 367). It was

there held that in an action to foreclose a mechanic's lien, under

the act of 1863 (L. 1863, c. 500), the plaintiff may impeach
'the validity of what purports to be an absolute conveyance of
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the owner's interest in the premises on which the lieu is

claimed, made during the progress of the work and before the

notice of lieu is filed. This doctrine we are now asked to

review in the light of the more recent decision of the Court

of Appeals in Thurber v. Elanck (50 N. Y. 80). In the last

mentioned case, it was held, by a divided court, that under the

attachment laws no lien could be created upon a bond and

mortgage, which, it was claimed, had been fraudulently as-

signed by the debtor
;
that such a lien will not attach to mere

equitable assets or interests, and can only be acquired upon the

legal rights of parties, and that, as the title to the bond and

mortgage was in a third party, there was nothing for the at-

tachment to act upon, until the intermediate legal title was

removed by an action in equity. I find, however, that the

Commission of Appeals, in M. & T. Bank v. Dakin (51 N.

Y. 519), which was a case on all fours with the one just re-

ferred to, unanimously came to a directly opposite conclusion

on the same question. It is, therefore, rather difficult to de-

termine what the law really is on this point.

But whatever rule may finally obtain in reference to ac-

quiring liens under the attachment laws, it seems to me that,

under the lien laws relative to this city, a valid lien may be

created, notwithstanding a fraudulent conveyance may have

been made before the filing of the notice of lien. The act of

1S63, as originally passed by the Legislature, contained a pro-

vision to the effect that no sale, transfer or incumbrance, made

at any time after the commencement of the work or furnishing

of material, should impair or affect a lien acquired under said

act ( 1). This provision the law-makers subsequently re-

pealed, by enacting that a party who may become entitled to

a lien, in pursuance of the aforesaid act, shall have such lien

for the full and fair value of the labor performed or materials

furnished by him upon the building and lot of land upon
which the same shall stand,

u to the extent of all the right,

title and interest which the owner shall have therein, at the

time of filing the notice of lien,
* * * and to no greater

extent "
(L. 1866, c. 752, 1). It will be observed that a lien

can thus be created by a compliance with the lien law, to the

extent of all the right, title and interest of the owner in the
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premises. So that, although the owner may now, after the

commencement of the work or furnishing of materials, in

good faith convey, mortgage or otherwise incumber his prop-

erty, free from any lien the notice of which was not previously

filed, yet if he has any right, title or interest whatever in the

premises, at the time of filing the notice, the lien will attach

to and take effect upon it. And I am of the opinion that the

court can, in an action like the present, inquire into the fiona

fides of a conveyance, and that it may, in a proper case, declare

the same fraudulent and void, and set the same aside, if neces-

sary to a proper enforcement of the lien.

To hold otherwise would virtually nullify the lien law in

very many cases, and thus defeat the manifest intention of the

Legislature in passing the act. Because, all an owner would

have to do to evade the law, would be to make a mere formal

transfer of his interest in the property to a third party, just

prior to the finishing of the work and the anticipated filing of

the lien notice. The claimant would then be compelled to

pursue the ordinary remedy provided for the collection of

debts
;
and if, after perfecting judgment and exhausting his

remedy at law, under the execution, he could reach the equita-

ble interest of the owner in the property at all, it would have

to be either in an action brought by a receiver (Code of Pro.

299), or else by a suit in equity, such as an action in the na-

ture of a creditor's bill.

Now 1 am persuaded that the Legislature, in passing the

lien law, intended to provide a speedy and effectual mode by
which contractors, sub-contractors and material-men might ob-

tain satisfaction of their respective claims or demands in one

action or proceeding. To accomplish this object, they have

declared that the proceeding to enforce or foreclose the lien is

to be instituted by a notice requiring the parties to appear in

court within a comparatively short space of time after the

service thereof; that all, prior as well as subsequent, Honors in

respect to the same property shall be made parties ;
that each

claimant shall file a brief statement of his claim, to which any

party interested may, within five days thereafter, state his ob-

jections ;
that the issue thus formed is to be tried as in ordi-
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nary actions, but in a summary manner, and that judgment
in personam as well as in rem, may be rendered ( 4r, 5, 7, 9

;

Barton v. Herman, 3 Daly, 320). Moreover, in order that

full and complete justice may be done to all persons in any
wise interested in the premises, it is further provided that the

notice to foreclose the lien is to be served not only on the

owner, but also on any incnmbrancer ( 5) ;
and whether the

parties appear and plead, or neglect to appear and object to or

insist on any claim, the court is authorized and required to

take the proofs and afford such relief, and render such judg-
ment or decree as to the rights and equities of the respective

parties, among themselves and as against any owner, as justice

and equity may require ( 2, 5, 7).

It is true, a valid lien must be created before a party js

entitled to a judgment in any form in such an action (Donnelly
v. Libby, 1 Sweeny, 259

;
Barton v. Herman, supra, 3i!5).

But it does not necessarily follow that a lienor has not acquired
a valid lien merely because the owner has ostensibly trans-

ferred all liis interest in the property, by what on its face pur-

ports to be an absolute conveyance. If the transaction was a

fraudulent one, the parties to it will not be permitted to take

advantage of their own wrong, and thus by fraud deprive a

bona fide lieuor of his rights under the statute. If all the re-

quirements of the lien act have been complied with, the lien

will as already intimated take effect upon whatever right,

title and interest the owner has in the property ;
and it may

become a question for the court to determine, on the trial,

whether or not the owner had any, and if so what, interest in

the premises upon which a lien could be created.

I agree with the learned chief justice who delivered the

opinion in Meehan v. Williams (supra), that the term " incum-

T)rancer" as used in the fifth section of the act, is comprehen-
sive enough to include an alleged fraudulent grantee. He
may, therefore, be made a party to such an action or proceed-

ing, and his rights can be as carefully considered and as fully

protected therein as in any other action.

It follows from what has been said, that the court, in an

action like the present, is invested with all the requisite power
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and authority if warranted by the evidence to adjudge a

conveyance fraudulent and void as against a lienor; that two

causes of action are not improperly un ; ted in the complaint in

this action
;
and that the orders appealed from should be af-

firmed, with costs.

LAKREMOKE, J., concurred.

Ordered accordingly.
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ACTION.

1. Defendants having agreed to pay
plaintiff for his services *'at the

rate of sixty dollars per
month in

gold bullion, valued at sixteen

dollars per ounce in gold coin of

the United States:" Held, that

the plaintiff '3 wages were payable
in money, and that he could t-ue

for them without making demand.
Counsel v. The Vulture Mining
Company of Aiizona, 74

2. Where payment is to be made in

anything besides money, and it

appears, or is necessarily implied
from the terms of the contract and
the nature of the articles to be

received in payment, that it was
the intention of the parties that

the debtor is to deliver them at

his residence, or otherwise when

requested by the creditor, then a

special request to deliver -them
must be made to the debtor before

suit is brought, but in all other

cases no demand is necessnry before

suit for a debt. Per Chief Justice

DALY. ib.

3. A purchaser of stock in a manu-

facturing corporation, may main-
tain nn equitable action against
the company, to compel it to trans-

fer the stock to him on the books
of the company, if an ordinary
action for damages would not

allord him adequate relief. Suck-

master v. The Consumer? Ice Co.,

313

4. A complaint, seeking an account-

ing from the administratrix of the

plaintiff's deceased agent, and

asking for judgment for the
amount found due plaintiff on
the accounting, and to recover
certain bonds, stocks, &c., and

particular moneys taken possession
of by the administratrix, states

but one cause of action, and if

the administratrix claims a per-
sonal interest in any of the prop-
erty, she may be made a defendant
in her individual capacity. Day
v. Stone, 353

ACTION ly executor on lease made in

his individual capacity.

See EXECUTOR, 1.

AGENCY.

See PRINCIPAL AND AGENT.

AMENDMENT.

1. It seems that where a case is

agreed upon and submitted with-

out action, under 372 of the

Code of Procedure, the court has

no power to decide aa to the

existence of any of the facts ad-

mitted to exist by the case sub-

mitted, and cannot agiunst the

will of one of the parties strike

out an admission of fact therein

contained. Fearing v. Jricin, 333

2. Even if such a power exists in
'

the court, it will not be exercised

where the admission has not been

m:ide under any mutual miscon-

ception or mistake, nor procured

by fraud. tft.



560 INDEX.

3. The court has power to allow
the " case " made for the purpose
of appeal to be amended, even
after argument and decision in the

appellate court. O'
1 Gorman v.

Kamak, 517

4. In an equity case, issues of fact

had been framed and submitted
to a jury, and the jury under the

instructions of the court, having
found in the negative on two of

the issues, did not make any find-

ings on the other issues submitted
to them, and the court set aside

these findings, and ordered a new
trial, on the ground that they
were against the weight of evi-

dence. An appeal was taken
from the order granting a new
trial and the "case" made for

this appeal, did not contain the

judge's charge, or the issues on
which the jury did not pass.
The court, at general term,

reversed the order for a new trial,

because the instructions to the jury,
and all the issues presented to

them, not being in the case, the

error in their finding was not ap-

parent. Held, that it was proper
after the decision of the court, at

general term, to allow the case to

be amended by inserting in it the

judge's charge, and the issues not

passed upon by the jury. ib.

AMENDMENT of complaint on appeals,
uhen allowed.

See APPEAL, 8.

of proceeding on appeal from
District Court.

See APPEAL, 16.

APPEAL.

1. Under 306 of the Code of Pro-

cedure, providing that on appeals
from justices' courts, the ap pel-
late rourt shall "givejudgment ac-

cording to the justice of the case,

without regard to technical errors

and defects which do not affect

the merits," where a person has
been improperly joined as defend-
ant in the justice's court, and the

complaint has been dismissed as

to him and judgment entered as

to the other defendants, the ap-

pellate court will not order the

proceedings to be amended by
striking out the name of the de-

fendant improperly joined (as is

the proper practice in the court be-

low), but will affirm the judgment
as entered. Lowe v. Rommell, 17

2. The sureties on an undertaking,
required by 334 of the Code of
Procedure to render effectual an

appeal to the Court of A ppeals.
are liable for the costs on dismis-

sal of the appeal, as well as where
the judgment is affirmed. Mc-

Spedon v. Bouton, 30

3. The sureties on such an under-

taking are not released from lia-

bility by their failure to justify
after being excepted to. ib.

3a. In an equity suit a judgment will

not be reversed for a technical

error in the admission of evidence,
where the court is satisfied that

no substantial injustice has been
done. Hiler v. Ketterick, 33

4. Where a referee, in an action for

services as an attorney, there be-

ing contradictory testimony as to

whether there hud been a sef-le-

ment and release, reported in fa-

vor of the plaintiff, the court at

general term reversed the judg-
ment entered on the referee's re-

port, and vacated the order of ref-

erence, on the ground that the evi-

dence on the part of the defend-

ant in support of the release was

clear, consistent, direct and prob-
able, and that on the part of the

plaintiff against it was con'used,

vacillating, inconsistent and im-

probable, and because the plaintiff
had failed to deny, by way of re-

buttal, admissions which the de-

fendant's witnesses testified he had
made. Turnbvll v. Ross, 130
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6. In an action for negligence in

transporting certain cases of glass,
it appeared that six cases were

damaged to the extent of $80
each, and three casts to the extent
of $-20 each, an-J the jury rendered
a verdict for $480. On appeal,
the court having concluded that

the defendants were not liable for

the damage to four of the cases,
and there being nothing in the

evidence to show whether the

damage to those cases had been

$80 each or $20 each, Held, that

the judgment could not be modi-
fied bj reducing it in amount, but
must bs wholly reversed. Zung
v. Rowland, 136

6. This court will reverse the judg-
ment of a District Court justice,
even though he committed no
error of law, and although the

evidence as to the facts was con-

flicting before him, when the court

is satisfied that justice has not
been done. Curley v. TomLnson,

283

7. This court has adopted, in regard
to rearguments, the same rule as

laid down in the Court of Appeals,
in Mount v. Mitchell (32 N. Y.702).

ib.

8. In an action against two of three

obligors on a bond which the com-

plaint alleges to have been jointly

executed, but which is at the trial

proved without objection to be

joint and several, and a verdict

rendered thereon, the court will, on

appeal, aUow the complaint to be
amended to conform to the proof.
Field v. Van Cott, 808

0. A judgment in an action tried be-

fore a referee will not be reversed

on account of the erroneous ad-

mission of evidence, if the referee

w.is not influenced by such evi-

dence, anrl in order to determine
this question, the court on appeal
will examine the opinion of the
referee giving his reasons for his

decision. Quincey v. Young, 327

VOL. V. 38

10. Where, from the whole evidence,
the appellate court can see that a
referee was justified in finding as

he did on a disputed question of

tact, the judgment, entered on his

report will not be reversed, al-

though it appears by his opinion
that bis deductions from particu-
lar circumstances may have been
erroneous. ib.

11. Notwithstanding the power
given to the court by 268 of the
Code of Procedure, to review

questions of fact on appeal from a

judgment rendered after a trial

bslbrc a referee, the appellate
court will not consider the weight
of the evidence as if it were a new
question, and where there is a
direct conflict of positive testi-

mony on a material point, will re-

fuse to disturb the finding of the
referee as to the facts. ib.

12. Where an appeal from a judg-
ment is taken to the general term,
and the judgment is there reversed,
but, on appeal to the Court of Ap-
peals, the judgment of the general
term is reversed, and that of the
trial term affirmed, the sureties

on the undertaking, given under
334 and 335 of the Code of

Procedure, on appeal to the gen-
eral term, are liable in the same
manner as if the judgment had
been affirmed by the general term.

Richardson v. Kropf, 385

13. The fact that the undertaking
recites that the parties, feeling

aggrieved, "intend to appeal to

the general term," does not limit

the liability of the sureties to the

result of the appeal to the general
term alone. ib.

14. The case of Will-ins v. Earle (46
N. Y. 358; distinguished. ib.

15. Where an appeal to the general
term is dismissed for a failure to

serve the printed case and excep-
tions required by Rule 50 of the

Supreme Court, the sureties on the

undertaking on appeal given un-
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der 334 and 335 of the Code of

Procedure, are liable to the same
extent as if the judgment had
been affirmed. Wheeler v. J/e-

Cabe, 387

16. Where the appeal is dismissed

in this manner an action can be

commenced on the undertaking
without waiting until ten days
alter service of notice on the ad-

verse party of the entry of the

order dismissing it, such as is re-

quired by 348 of the Code of

Procedure when the judgment is

affirmed. ib.

17. This court, on appeal from a

District Court, will as a general
rule refuse to amend the proceed-

ings so as to conform them to the

proof, where the defect was point-
ed out by objection taken on the

trial, and the party in fault then

neglected to apply to the court to

amend the proceedings. Schmidt
v. Ghinther, 452

18. The payment or performance of

an entirely adversejudgment is not

a waiver or forfeiture of any right
to prosecute an appeal from such

judgment. Schermerhorn v. Wheeler,
472

19. So held in an appeal from a Dis-

trict Court where the judgment
appealed from was affirmed, and
the appellant then paid the judg-
ment and the costs of appeal, and

applied for and obtained a reargu-
ment. ib.

80. In an action for the conversion

of money claimed to have been

stolen from plaintiff by his son,
and subsequently to have come
into defendant's possession, the

only evidence in support of plaint-
iffs case was that of his son, a

child of nine years, who had stolen

the money, and who on his exam-
ination contradicted himself in

many material points, nnd who
was directly contradicted by the

defendant's witnesses : Held, That
the judgment entered on the ver-

dict in favor of plaintiff should be

reversed. Baxter v. McDonald, 508

ARBITRATION AND AWARD.

1. Where arbitrators had rendered

an award, fixing the value of a

building, and it appeared that one
of the arbitrators had, before his ap-

pointment and in view of it, at the

instance of the party afterwards

proposing him, examined the

building and formed an opinion
as to its value : Held, that this was
sufficient evidence of partiality in

the arbitrator to warrant a court

of equity in setting aside the

award. Smith v. Cooley, 401

2. Where arbitrators had awarded

$15,000 as the value of a building,
which it appeared from the evi-

dence was not worth more than

$6,000: Held, that this fact alone

showed that the award was in-

fluenced by partiality, prejudice,
or mistake of facts, and was suffi-

cient to justify the court in setting
it aside. ib.

ARREST.

1. In an action for deceit, where an

order of arrest has been obtained
on proof of the same facts as those

alleged in the complaint, the order

will not be vacated unless it is

clear, that on the trial the plaint-
iff must fail in his proof of the

facts charged in his complaint.
Tollman v. Whitney, 505

2. In an action for deceit by defend-

ant, in procuring plaintiff to

purchase land from him upon
representations that he had a good
title, and that no one else made any
claim to it, the defendant moved
to vacate the order of arrest on affi-

davits by which he admitted the

representations, and claimed that

he had a good title. The evidence

as to whether defendant's title was

good, was conflicting, but as it

appeared that there was another
claimant to the land, and that

defendant had been aware of this

fact, but had not disclosed it to

the plaintiff, the court held that it



INDEX. 563

should be left to a jury to decide
whether the representations were
made with intent to deceive, and
refused to vacate the order of
arrest. ib.

ATTACHMENT.

When vacated by proceedings in

bankruptcy.

See BANKRUPTCY, 2, 3.

ATTORNEY.

1. An attorney, on being convicted
of a crime punishable by imprison-
ment in the State prison, thereby
under the statute (1 R. 8. 122,

84, subd. 3. 5
;
and 2 R. S. 701)

forfeits his office ami loses his

riirht to practice, without an order
of the Supreme Co'jrt removing
him. Matter of Niles, 465

AUDITORS.

1. By the common law, auditors

have no power to pass upon
questions of law or fact disputrd
before them. People ex rtl. brotrn

v. Green, 19i

B

BAILMENT.

1. Where a barber, whose shop was
a place of great resort, had a

closet for the safe keeping of the

apparel of the customers whilst

they were getting shaved, and
also a boy in attendance to receive

the garment and give the customer
a check for its return, Held, that

the barber was not answerable lor

the loss of the overcoat of a

customer, who, knowing of this

regulation, hung his overcoat

upon a peg near the door, from

which it was taken by some ptrson
in leaving the shop. Tioacbiidge
v. Schiiecer, 11

2. Defendants, common carriers, re-

ceived from a connecting line,

certain bales of wool, which the

accompanying freight bills de-

signated as being
" deliverable at

Coenties Slip, advice to be sent to

R. Logan, 6 So. William St., N.

Y., order, Ontario Bank." De-
fendnnts delivered the goods to

the R. Logan designated in the

freight bills. Held, that they had
a right to do so. and that they were

thereby relieved from liability for

the foods, even although the com-
mon earner original iy receiving
the goods would not have been
authorized so to deliver them.
Ontario Bank v. The New Jersey
Sttamt<oat Company, 117

3. Where a contract for the carriage
of goods by vessel, provide* I that

the goods should be taken from

along.-ide by the consignee, im-

mediately the vessel was ready to

discharge, or otherwise the privi-

lege was reserved to the vessel to

land them on the pier, at the risk

of the consignee, Held, that it

must be construed to mean lhat

the goods should be at the risk of

the consignee after they were

safely landed on the pier, and net

that the landing should be at his

risk. Zung v. Rowland, 136

4. A clause in a bill of lading,

exempting the owners from negli-

gence or default of the pilot,

master and manners, does not

exempt them from liability for

negligence of stevedores employed

by them to unload the vessel, ib.

5 The defendants, common carriers,

received for transportation goods

consigned to A., at
"
Dryden,

Michigan, via Ridgway." The de-

fendants' route extended no far-

ther than Detroit, and the common
carrier between that point and

Dryden was the Grand Trunk

Railroad Company, a company
which gave bills of lading lor

goods only in a peculiar form,

containing certain exemptions
from liability. On the arrival of
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the goods at Detroit, the defend-

ants stoied the goods, and notified

the consignees of that fact, and

requested the consignees to give
them authority to ship the goods
on the forms of the Grand Trunk
Railroad Company. The con-

signees made to reply, and fifteen

days afterwards the goods were

destroyed by fire in the warehouse
where they had been stored.

Held, that the defendants should
have forwarded the goods by the

Grand Trunk Railway immedi-

ately on their receipt at Detroit;
and the goods having been lost

through their neglect to forward

them, they were liable for the loss.

Hanson v. Holland, 155

6. A common carrier is not. in the

absence of a special contract liable

for loss of goods beyond his own
route, although he receives them
marked for a particular destina-

tion. P>erg v. The Narragansett

Steamship Co., 394

7. Such a special contract may, how-

ever, be shown by the recitals in

the receipt tor the goods, and the

manner in which the way list is

made up, and also from the fact

that a through freight is charged,
and that the connecting carriers

have a contract with each other,

by which to carry freight through
for a single price to be divided
between them. ib.

8. Goods were shipped at Cairo,

Illinois, by the Illinois Central

Railroad, via Chicago, consigned
to the plaintiff.

"
Byron Sherman,

No. 41 Warren street, New York,"
and were received from the inter-

mediate railroad company by the

defendants, common carriers be-

tween East Albany and New York,
with directions to deliver them to
* l

Rj an Sherman, N. Y." Defend-
ants transported the goods to New
York, and warehoused them, and
made no effort to notify the nom-
inal consignee, otherwise than by
mailing a letter to "Ryan &
Sherman, N. Y." and although

notified by plaintiff of his owner-

ship in the goods, and of the marks
on it, and the route by which
it had been shipped, as meana
to identi.'y it, made no efforts to

discover whether they had his

goods in their possession: Held,
That they were liable to plaintiff
for the damage he had suffered by
their delay in delivei ing the goods.
Sherman v. Hudson R. It. R. Co.,

521

BANKRUPTCY.

1. In an action on an undertaking
given on appeal from a judgment
brought by the person-* recovering
the judgment, the fact that one of
them had been discharged in

bankruptcy before the judgment
was obtained, and that his interest

had passed to his assignee in

bankruptcy, can only ba made
available by way of abatement for

non-joinder, and the objection is

waived if not taken by answer.

McSpedon v. Bouton, 80

2. A surety on an attachment bond,
conditioned to produce the at-

tached goods to satisfy any judg-
ment that may be recovered in the

action, is released from his obliga-
tions under the bond, if, within
four months from the levying of
the attachment, a petition in bank-

ruptcy is tiled against the defend-
ants therein, under which they are

thereafter adjudged bankrupts,and
an ass :

gnee appointed for them.
Kaiser \. Richardson, 201

8. In such a case, by the provisions
of the bankrupt act (Rev. Star, of
U. 8. 5044), the attachment is

dissolved, and the title in the at-

tached goods passes to the as-

signee in bankruptcy, and the

obligation of the receiptor for the

goods on the attachment is dis-

charged, ib.

4. A discharge in bankruptcy is a

good defense to an action for a
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debt provable in bankruptcy in-

curred previous to the filing of the

petiti-n, even as against a cred-

itor who is not named as such in

the schedules, and who had no
notice of the proceeding. Stern

v. Jfussbaitm, 382

new promise to revive debt
barred by discharge in.

Sec CONTRACT, 10.

BILLS AND NOTES.

1. Plaintiff, a banking corporation,
discounted for one of its depos-
itors an accommodation note, of

which he was the payee, and cred-

ited him with the proceeds, a part
of which was at once applied to

pay a note held by the plaintiff,
on which he was liable, and which
was at the same time delivered up
to him : Held, that the plaintiff
was a holder of the note for full

value. Mechanics' and Traders'

Bank v. Crow, 191

2. In such a case, the surrender of
the original note and the exten-

sion of credit on the substituted

security is a present valuable con-

sideration, ib.

3. A person who, without consider-

ation, indorses a note, in order to

enable the payee to get it dis-

counted, is not, as against one who
subsequently discounts it without

notice, for full value and before

maturity, relieved from liability by
the failure of the payee to appro-
priate the proceeds of the discount,
as he represented he would. ib.

4. An accommodation note delivered

to the payee upon his agreement
to give the maker a part of the

proceeds of the discount thereof

and another note as security, is

not, by the failure of the payee to

fulfill his agreement, rendered in-

valid in the hands of a holder for

full value without notice and be-

fore maturity. ib.

5. A lamp-post box provided for the

reception of letters by the United
States Post Office Department, un-

der the authority of the act of

Congress (approved June 8th,

1872), is one of the immediate

agencies of the post office for the

reception of letters, and consti-

tutes part thereof, and a deposit
of a letter therein is a deposit

"
in

the post office," within the mean-

ing of L. 1833, c. 271, 8. pro-

viding for serving notice of pro-
test by mail. ib.

6. Since the act of 1835 (L. 1835, c.

141), the notary's certificate of

mailing notice of protest neerl not
state the reputed place of residence
of the party notified or the post
office nearest thereto. Trtadwell

v. Hoffman, 207

7. Between the original parties to a

note, a partial failure of consid-

eration may be set up as a pir;ial
defense. Fisher v. Shurpe, 214

8. One who takes a negotiable prom-
issory note for an antecedent debt,
and gives up no security, nor any
legal rights, nor gives any exten-

sion of time, is not a holder of

the note for value. ib.

9. An indorser of a note payable at

a bank was informed by the hold-

ers, that the note had not been

presented lor payment on the day
it fe 1 due: Hrld. That this was
notice to him that it had not been

presented at the bank. Glendening
v. Canary, 489

10. Held, also, that the indorser, on
such notice having been given to

him, having answered, ''You hold

the note two or three days, anil I

wi-1 make it all right at the bank,"
that this was sufficient to warrant

the submission to the jury of the

question, whether the indorser in-

tended those words as an absolute

promise to pay the note. ib.
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BROKER.

1. Defendant, owner of a house in

New York City, received a tele-

gram from his son asking his low-

est price tor the house. This

telegram was sent at the instiga-
tion of the plaintiff, who was a

real estate broker. Defendant an-

swered, stating the price he would

take, but no sale was made to B ,

the party whom plaintiff had in

view as a purchaser, on account of

certain incumbrances on the prop-

erty. Eight months aiterwards,
, B., through another broker, pur-
chased the bouse, the incumbrances

having then been removed : Held,
that the plaintiff was n<-t entitled

to a commission as a broker for

effecting the s-ile of the house.

Chandler v. Button, 112

2. Plaintiff, a real estate broker,

being employed by B., a person
desirous of purchasing a residence,
to find for him suoh a place as he

desired, introduced him to defend-

ant, who had a place to sell, and
informed defendant that if B. pur-
chased the property, defendant
would have to pay plaintiff the

usual commission. Defendant had

negotiations with B. in regard to

the sale of the property, but failed

to come to an agreement as to the

terms, and defendant then sold

the property to his brother, who,
eleven days thereafter, sold it to

B. Held, that in the absence of

any evidence to show that the sale

by defendant to his brother, and
tlie subsequent conveyance by him
to B., was done to defraud plaint-
iff of his commissions, he could
not recover them from defendant.

Bennett v. Kidder, 512

3. It seems that plaintiff, having been

employed by B.. any agreement
made by plaintiff with defendant
for commissions, was void as a

fraud upon B., in the absence of

proof that B. was apprised of such

agreement, and assented thereto.

Per ROBINSON, J. ib.

BULLION.

Definition of term.

See DEFINITIONS, 1.

c

CARRIER.

See BAILMENT.

CASE MADE ON APPEAL.

Amendment of.

See AMENDMENT, 3, 4.

Submitting qurstlms of fact on

settlement of.

See CONSTRUCTION OP STATUTES.

CASE SUBMITTED WITHOUT
ACTION.

Amendment of.

See AMENDMENT, 1, 2.

CASES OVERRULED, DISTIN-
GUISHED CRITICISED AiND
EXPLAINED.

AcUey v. T'irbox, 29 Barb. 512
;

as to misjoinderof defendants

injustices' courts; overruled.

Lowe v. Eommell. 18
Andrews v. The Glenville Woolen

Co. 50 N. Y. 128; distin-

guished.
Troiell v. Haynes, 390

Bonesteel v. Lynde, 8 How. Pr.

226; distinguished.
J)e Baiy v. Stanley, 413

Clark v. Pe-plc, 26 Wend. 599
;

explained.
People v. Morgan, 180

Crofut v. Brandt. 13 Abb. Pr.

N. 8. 128; affirmed.

Crofut v. Brandt. 124

Dean v. Cannon, 1 Daly, 84.

Short summons for non-resi-
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dent plaintiffin District Court.

Held to Lave been superseded
by the act of 1862.

Glass v. Place, 110
Drummond v. Huston, 14 N. Y.

60
; distinguished.

McSpedon v. Bouton, 32
Fettretch v. Totten, 2 Abb. Pr.

N. S. 264; approved.
Dowdney v. McCottom, 241

Gates v. Ward, 17 Barb. 424. As
to misjoinderof defendants in

justices' courts; overruled.
Lowe v. Rommell, 18

Gilmore v. Jacobs, 48 Barb. 336.

As to misjoinder of defend-
ants in justices' courts; over-

ruled.

Lowe v. Rommell, 18
Halltnbeck v. Gillies, 7 Abb. Pr.

421. Short summons for non-
resident plaintiff in District

Court. Held to have been

superseded by the act of 1862.

Glass v. Place, 110

Hartford v. Purrier, 1 Madd.

287; disapproved.
Wicks v. Howman, 232

Hauseman v. Sterling, 61 Barb.
347. Examination of party's
books before trial; approved
and followed.

De Bary v. Stanley, 413
Isaacs v. Third Ate. R. R. Co.

47 N. Y. 122
; distinguished.

Shea v. Sixth Ate. R. S.

Co., 224
Mechanics' &c. Bank v. Dalcin,

51 N. Y. 519; distinguished.
Gross v. Daly. 540

Meehan v. Williams, 2 Daly, 367;

approved and followed.

Gross v. Duly, 540
Millward v. T1 ntcher, 2 Term.

R. 82
; explained and lim-

ited.

People v. flretfi, 257

Morange v. Madge, 6 Abb. Pr.

243; overruled.

Tannenbaum v. Cristalar, 143
Nimmons v. Hennion, 2 Sweeny,

663; disapproved.
Slight v. Naylor, 220

People v. Dyckman, 24 How. Pr.

222. Examination of party's
books before trial; overruled.

v. Stanley, 413

v. -FZaj^, 15 How. Pr.

553; disapproved.
People v. Green, 200

People ex rel. Kelly v. Haws, 12
Abb. Pr. 201

; approved und
followed.

Pe'>pk v. 6rr0n, 198

Rappelye't, v. Russell, 1 Daly,
214; distinguished.

Hewett v. Bronson, 4
Fan Cto* v. 4W>o, 3 Abb. Pr.

N. 8. 144; disapproved.
Dowdney v. McCollvm, 243

TFe&ster v. Hopkins, 11 How. Pr.

140. As to misjoinder of de-

fendants in justices' courts;
overruled.

Lowe v. Rommell, 18
Ffa'fe v. McNett, 33 N. Y. 371 ;

distinguished.
Treadwell v. Hoffman, 210

TPftJb'nf v. #a>-k, 46 N. Y. 358 ;

distinguished.
Richardson v. Kropf. 886

TF00<& v. De Figaniere, 16 Abb.
Pr. 1. Examination of par-

ty's books before trial; ap-
proved and followed.

De Bary v. Stanley, 413

Wright v. Miller, 8 N. Y. 10
;

explained.
Dooper v. Noellce, 416

York v. Pt'ci, 14 Barb. 645
;
dis-

tinguished^
Tannenbaum v. Cristalar, 143

COMMON CARRIERS.

See BAILMENT.

COMPLAINT.

Amendment of, on appeal.

See APPEAL, 8.

Joinde^ of causes of action in.

See ACTION, 4.

CONDITIONS PRECEDENT.

See CONTRACTS, 13.
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CONSTITUTIONAL LAW.

1. The offices ofjustices of the peace,
District Court justices and police

justices of the City of New York
are distinct offices, and the latter

are not embraced under the title

of "justices of the peace
" as that

term is used in section 18 of Ar-
ticle 6 of the Constitution of this

State, as amended in 1869, by
which it is provided that "the
elector^ of the several towns shall
* * * elect justices of the

peace,
" and the Legislature may,

therefore, provide for the appoint-
ment of such police justices, with-

out violating that provisiou of the

Constitution. People \.Morgan, 161

2. Nor are such police justices

county officers. ib.

8. An act providing for the removal
of the then existing police justices
in the City of New York, and the

appointment of their successors,
and regulating the duties of suoh

justices and the details of these

courts, embraces but one subject,
and this subject is expressed
(within the meaning of section 16
of Article 3 of the Constitution of

this State, which provides that

the subject of a private or local

bill
"
shall be expressed in the

title,") by the words u An act to

secure better administration in the
Police Courts of the City of New
York." ib.

4. The act for the preservation of

game (L. 1871, c. 721), is not un-

constitutional, as depriving per-
sona of vested rights, so far as it

relates to game killed alter its

passage. Phelps v. Rawy, 235

CONSTRUCTION OF STATUTES.

Revised Stalutei.

1 R. 8. 122, 84, subd. 3, 5. Matter

tfNiles, 465
1 R. 8. 728, 51, 52. Hiler v. Het-

terick, 83

1 R. S. 764, as amended by L. 1852,

c. 476. Levy v. Lock, 46
2 R. S. 534, 1, subd. 8. Hull v.

UEplatinier, 53
2R. S. 538, 20, 21,25. ib.

2R. S. 701. Matter of mien, 465

Session Laws.

L. 1833, C. 271, 8.

See BILLS AND NOTES, 5.

L. 1835, c. 141.

See BILLS AND NOTES, 6.

L. 1849, c. 258, as amended by L.

1851, c. 455, and L. 1853, c. 153.

See JOINT STOCK COMPANIES, 1.

L. 1857, c. 344, 47.

See DISTRICT COURT, 3.

L. 1857, c. 671.

See DISTRICT COURT, 6.

L. 1860, c. 379, 1.

See NEW YORK CITY, 9.

L. 1862, c. 484.

See DISTRICT COURT, 1, 2.

L. 1863, c. 500, 10.

See MECHANIC'S LIEW.

L. 1868, c. 762, 5.

See MORTGAGE, 1.

L. 1870, c. 137, 101.

See NEW YORK CITY, 7.

L. 1870, c. 190, 6.

See NEW YORK CITY.

L. 1870, c. 359.

See SURROGATE, 1.
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L. 1870, c. 382, 3.

See NEW YORK CITY, 3.

L. 1870, c. 539, 17.

See NEW YORK CITY, 10.

L. 1871, c. 881, 4.

See NEW YORK CITY, 6.

L. 1871, c. 574, 1.

See NEW YORK CITY, 8.

L. 1871, c. 721.

See GAME LAWS, 1.

L. 1871, c. 733, 2.

See SHERIFFS, 3.

L. 1872, c. 580, 7.

See NEW YORK CITY, 4.

Code of Procedure.

120, as to joinder of parties.

See PARTIES.

173, allowing names of parties im-

properly joined to be stricken out,
held to apply to actions in the

District Courts.

Bee PARTIES, 1.

187, joinder of parties in action on

undertaking given under.

Bee PARTIES.

222, measure of damages on refer-

ence under.

See DAMAGES, 4.

2G8, as to review of facts on ap-

peal from referee.

(See APPEAL, 11.

334, liability of sureties on under-

taking to render effectual appeal
to Court of Appeals.

See APPEAL, 1.

348, notice of affirmance,

See APPEAL, 16.

366, appeal from District Courts.

See APPEAL. 1.

372, as to amendment of case

agreed on.

See AMENDMENT, 1, 2.

390, 391, production of books on
examination of party before trial.

See EXAMINATION OF ADVERSE
PARTY, 1, 2.

Supreme Court Rules.

1. Under the Supreme Court Rule 41

(of 1872), by which on the settle-

ment of a case by him the justice
or the referee is required to "find

"

on such other questions of facts aa

may be required by either psirty,
and be material to the issue, a ref-

eree is not bound to make a find-

ing in regard to every fact of
which evidence was offered, but

only such facts as are necessary to

support the judgment. Quincey
v. Young, 44

2. Where, therefore, the main issue

was. whether the defendants were

jointly interested in a certain

transaction, and the referee found
that they were, Held, that defend-

ants could not require him to find

specifically on all questions of fact

of which they had offered evi-

dence, which facts, if found in

their favor, would tend to show

they were not jointly interested.

ib.

CONSTRUCTION OF WORDS.

1. Two members of a religious con-

gregation sent a letter to the trus-
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tees, stating that they resigned
their membership until a new
reader should be elected: Held,
thac this was not a resignation,
but an attempt to create a suspen-
sion of their membership until

the happening of a certain event,
when they should have the right
to resume it, and that as there was
no provision in the by-laws au-

thorizing such a suspension, that

they continued members, and were
liab e under the by-laws to the

payment of dues. Maries v. The

Congregation Daruch Amuno, 8

CONTEMPT.

1. Under the power given by 2 R.

S. 5:}4, 1, subd. 8, to courts of

record to punish by fine and im-

prisonment any misconduct by
which the rights or remedies of a

party in a cause may be defeated,

prejudiced, &c., "in all other cases

where attachments and proceed-
ings for contempts have been

usually adopted and practiced in

courts of record,
1 ' the court may,

on motion, punish by fine and im-

prisonment a person not a party
to the suit, for conspiring with a

party to it, or any other persons,
to put in incompetent and worth-
less sureties on appeal. Hull v.

1?Eplatinier, 534

2. For the purpose of fixing the

amount of the fine to be imposed
sufficient to indemnify the party
for his actual loss or injury (under
2 R. S. 538, 521), the cojrt may,
in such a case take the amount of
the judgment recovered Hgainst
the surety in the undertaking as

the amount of the party's actual

loss and injury. ib.

CONTRACTS.

1. A contract will be implied to pay
what a service is reasonably worth,
where it is manifest, from the na-

ture of the service or the circum-

stances, that it was undertaken

with that understanding upon
both sides. Hewett v. Branson, 1

2. And such an obligation will bs

implied where the service is ren-

dered without a party's knowl-

edge, if it was an act of necessity,
for which he was bound to pro-
vide, or where it can be assumed
that he necessarily would, had he
known of the exigency, required
it to have been done, understand-

ing that he was to pay for it. ib.

3. The services for which such an

obligation will be implied are

those in which it is obvious that

the inducement was the compen-
sation or reward to be received,
and in which the party for whom
the service was performed had no

right to assume that it was to be
done for any other consideration,
and in this re?pect services for

which an action may be maintained
are distinguishable from those

which are constantly rendered by
one person to another in the com-
mon intercourse of life, where pe-

cuniary reward neither enters into

the contemplation of those who
render or those who receive them,
and which are, therefore, gratuit-
ous, ib.

4. Defendant made a verbal agree-
ment for the hiring of premises for

one year, and subsequently re-

quested that a written lease should
be given to him. A written lease

was prepared, which the defend-

ant refused to accept, and reiused

to take the premises. Held, that
the parol lease was nr>t rescinded

by what occurred subsequent to

the making of
it', and that the de-

fendant was liable for the rent of
the premises. Luke v. Hake, 15

5. Defendants signed a contract in

duplicate, and left both originals
with plaintiffs for their signature.
The contract was for the sale of

goods by plaintiffs to defendants,
deliverable at certain specified

periods. The plaintiffs added to

the contract a clause materially
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altering the time for delivery, and
then signed it, and retained one

original and sent the other to de

fendants, who retained it without

objection, and afterwards accepted
and paid for a portion of the

goods contracted for, which were
delivered after the time specified
in the contract, as signed by de-

fendants, but in accordance with
the clause added by the plaintiffs.
Held, that these facts were suffi-

cient to show an acquiescence by
defendants in the change in the
contract made by plaintiffs, and
to bind them to accept the remain-
der of the goods according to it.

Tilt v. The La Salle Silk Manufact-
uring Co., 19

6. Mere possession by the assignee of
the assured of a life policy, which
recites on its face that it is to take
effect only when countersigned by
A. B., and which is not so coun-

tersigned, is no evidence that the

policy was ever delivered to the
assured. Pratt v. The Mutual
Protection L. Ass. Society, 298

7. In such case, the fact that A. B.

is described as the ''general agent
at "

(the name of the place
being left blank), docs not show
that the company intended to

waive the countersigning, or in-

tended that the policy should take
effect without it. ib.

8. An agreement for the purchase of

ice, to be delivered in the future,
at a price which $hall afford the

party delivering it a net profit not
to exceed one dollar per ton, is

void for uncertainty. Buckmaster
v. The Consumeit' Ice Co., 313

9. Defendant, having a lease of

premises, a part of which he sub-

let, rented a part of them, on Oct.

14th, to the plaintiff, under the

agreement that the plaintiff, on
Nov. 1st. should take a lease of

the whole premises from the
owner. Subsequently it was agreed
as being

'

equal
"

to the former

arrangement, that the plaintiff

should take a lease from Oct. 1st,
and pay that rent from that day,
and the defendant should pay the

plaintiff rent for the premises he
had occupied up to Oct. 14th.

Held, that under this agreement
the defendant was bound to pay
to the plaintiff the October rent
he had collected before the agree-
ment was made. Rtgan v. Gerdes,

379

10. In order to revive a debt barred

by a discharge in bankruptcy, the
new promise to pay should be dis-

tinct, unambiguous and certain,
and a mere promise by a person
discharged in bankruptcy to pay" as soon as he got through with
that squaring up," it not being
shown what the "squaring up"
was, is not sufficient. Stern v.

JYussbaum, 382

11. Where a lease provided that in

case the lessee should take down
and remove the buildings then on
the land, or any part thereof, and
erect upon said land in place
thereof a substantial building, that

at the expiration of his lease he
should be paid by his lessor the
value of such building so erected

by him : Held, that the lessee could
not claim payment for improve-
ments made to the building al-

ready on the land, although the

nature and style of the building
was wholly changed ;

and the

lease having also provided that

the lessee should retain possession
of th premises until the amount
due him for the building erected

by him should be p.iid or tendered
to him : Held, that he could not
be held liable tor the v;:lue of the

use and occupation of the premises
from the time of the expiration of
his lease, up to the time of the

final decree in a suit brought to

determine what amount ought to

be paid to him, it being decided
in th it suit that he was entitled

to the p lyment of a certain

amount. Smith v. Cooley, 401
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12. Under an agreement for the

manufacture and delivery of goods
by the plaintiff, by which 40,000

yards of flannel were to be fur-

nished each month, the plaintifl

during the first month furnished

only 25,000 yards: Held, that this

was such a breach of the contract

as entitled the defendant to re-

scind it, and refuse to receive any
more goods, notwithstanding the

plaintiff had offered to supply the

deficiency by goods bought in the

market, ;md had been excused by
the defendant from doing so. The

Woolen Co. v. Martin, 417

13. Plaintiff and defendant, having
been partners in business, and

having by mutual agreement dis

e.')lve:l, the defendants, by a writ

ten stipulation, agreed to pay the

plaintiff for his interest in the

good will of the business, such
sum as it should be decided to be

reasonably worth, by arbitrators

to be appointed by the parties.
Under this agreement arbitrators

were appointed, who were unable
to come to any decision 0.1 the

question submitted to them. Hell,
that plaintiff could not maintain
an action to have the value of his

interest determined and paid to

him. and that in the ab-ence of

bad f'.iith on the part of the de-

fendants, the rendering of an
award by the arbitrators was a

condition precedent to the plaint-
iff's right of action. Altman v.

Altmaii, 43l>

14. Defendant offered to plaintiff, in

cnse he would not put in a defense
in a certain suit, to pay his law-

yer's fees, but on the next day, and
before the plaintiffs time to put in

his defense had expired, notified

the plaintiff that he withdrew his

offir. Plaintiff did not put in a

defense in the suit, and sued de-

fendant for his lawyer's fees : Held,
that as plaintiff had not, before re-

ceiving the notice of withdrawal,

accepted the defendant's offer, and
bound himself not to put in ;i de-

fense, and might have put it in

afterwards, that he could not re-

cover. Hochster v. Baruch, 440

15. Defendants, in consideration of

the delivery to them of the note

of a third party, agreed to sell and
deliver to plaintiff, goods of cer-

tain specified kinds, the amount
of each kind to be thereafter se-

lected by the plaintiff, the whole
to equal in value the face of the

note. After a portion of the goods
had been delivered, and before the

balance had been selected and set

apart from the defendant's general
stock, the note fell due and was
not paid, and defendants then

learned, for the first time, that at

the time it was delivered to them
the maker of the note was insolv-

ent. Hell, that as to the goods
not yet delivered, the contract was

executory, and that the consider-

ation of the contract having failed,

they might refuse to deliver any
more goods. Bruce v. Burr, 510

CONTRIBUTORY NEGLIGENCE.

See NEGLIGENCE, 1, 4.

CONVERSION.

Measure of Damages in.

See DAMAGES, 1, 2.

CREDITORS' SUIT.

1. A creditor having obtained judg-
ment against one of two persons,
sued as joint debtors, may issue

execution on his judgment, and if

it is returned unsatisfied, he may
commence a creditor's action with-
out proceeding to judgment and
execution against the other joint
debtor. Hiler v. Iletterick, 83

2. In a suit brought under 51, 52
of 1 R. S. 728, to have a resulting
trust in favor of creditors declared,
the objection that the action is
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instituted on behalfof the plaintif
alone, and not on behalf of all the

creditors of the debtor, is waived
i
f not taken by demurrer or

answer, and where no other cred

itors .entitled to Buch relief are

shown to exist, the court will not
order the pleadings to be amended,
so ns to enable any such persons,
if existing, to take advantage of
the recovery. ib.

3. It seems that a judgment creditor,

after return of execution unsatis-

fied, may commence in his own
name a suit to have land, paid for

by his debtor and the title taken
in the name of a third person, de-

clared to be held in trust tor him,
and to have his judgment charged
on it, and that the action can be
sustained independently of the

provisions of 1 B. 8. 728, 51,
52. ib.

D
DAMAGES.

1. In an action for the conversion of

certain barrels of whiskey, the

plaintifl'was allowed to recover as

damages the highest market price
of the same quality of whiskey
between the time of the conversion
and the time of the trial : Held.

error, and that as the price had
fallen between the time ot the con-
version and the time of the com-
mencement of the action, the

plaintiff should not have been
allowed to recover more than the
value of the whiskey at the time
of the conversion, and interest to

the time of trial. Devlin v. Pikf,
85

2. The measure of damages in

actions lor the breach of an agree-
ment to return or replace property
or to deliver it, where the price
has been paid, or for the con-

version of it in cases where there

is no ground for exemplary dam-

ages, considered and stated. Per
Chief Justice DALY. ib.

3. Plaintiff obtained a preliminary
injunction, which was on the re-

turn of ihe order to show cause

accompanying it dissolved, and
on a trial of the case on the
meri's tie complaint was dis-

missed, and costs and extra allow-
ance granted to the defendant,
which was paid. On a reference
under 222 of the Code of Pro-
cedure to ascertain the damnges
suffered by the defendant by
reason of the injunction : Held,
That the defendant's expenses for

counsel fees in procuring the dis-

solution of the injunction should
be allowed as damages, without

deducting therefrom the amount
of costs and allowances granted on
the trial on the merits. Troxell v.

Haynes, 389

4. The case of Andrews v. TJte Glen-
ville Woolen Company (50 N. Y.

128) distinguished. ib.

of party aggrieved ly a con-

tempt of court.

See CONTEMPT, 2.

DEED.

Test a* to whether instrument it

a conditional deed or mortgage.

See MORTGAGE, 1, 2.

DEFINITIONS.

1. The derivation and meaning of
the term "

bullion," considered
and explained. Counsel v. Tn
Vulture Mining Co. of Arizona,

74

2. The meaning of the terms " vouch-
er" and ''audit" defined. Per
DALY. Ch. J. People ex rel.

Brown v. Green, 1U4

Dejln tion of
' '

long account. "

See REFERENCE, 3.
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-
of "gold medal."

See TRADE-MARKS, 1, 2.

DEMAND.

-Ofpayment when
suit brought.

See ACTION, 1, 2.

DISTRICT COtfRT (IN NEW
YORK CITY).

1. Since the amendment made in

1862 (L. 1862, c. 484, p. 975) to

the District Court Act of 1857 (L.

1857, c. 344, p. 707), a plaintiff
who is not a resident of ihe City
of New York may sue by long or

short summons, and, in case he
elect to sue by long summons,
need not give security for costs.

Glass v. Place, 110

2. The cases of Halleribeck v. Gillies

(7 Abb. Pr. 421) and Dean v. Can-
non (1 Daly, 34), holding that a

non-resident plaintiff must sue by
short summons, and give security,
Held to have been superseded by
the amendment of 1862. ib.

3. Notwithstanding the justice of a

District Court in the City of New
York is by the statute (L. 1857,
c. 844, 47) required, upon the

trial of an issue of fact before him,
to render judgment within eight

days from the time the same is

submitted to him for that purpose,

yet as this statutory provision is

for the benefit of the parties, it

may be waived by them, and they

may, by stipulation, authorize the

justice to render judgment after

the expiration of the time limited

by the statute. Keating v. >Serrell,

278

4. Where by such a stipulation made
by the parties, the time within
which the justice may render judg-
ment is expressly fixed, and the

last day for rendering judgment
falls on Sunday, the justice may
lawfully render judgment on the

day following. Nor will the fact

that the time fixed by the stipula-
tion is the same as that fixed by
the statute (eight days) prevent
this result, although, it seems, that

if there is no stipulation, and the

justice acts under the statute, he

must, if the last day falls on Sun-

day, render judgment on the clay

previous. ib.

5. Where a judgment of a District

Court appears on its face to be
have been rendered on Sunday,
and on appeal it is attacked as ir-

regular on this ground, the justice

may in his return show that it

was actually rendered on Monday,
and dated on Sunday by mistake.

ib.

6. Under the act establishing regu-
lations for the port of New York
(L. 1857, c. 671), a District Court
in the City of New York cannot

acquirejurisdiction to render judg-
ment against the master of a ves-

sel for a penalty imposed by the

act merely by attachment of the

vessel, and without personal service

of process on the master. The
Board of Commissioners of Pilots v.

Dick,

'

391

Judgment of, when reversed on

appealfor misjoinder of parties.

See APPEAL, 1.

Judgment of, when reversed on

question of fact.

See APPEAL, 6.

Jurisdiction in nummary proceed-

ings against Mayor &c. ofNew York.

See NEW YORK CITY, 9.
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DIVORCE.

Proof necessary to sustain decree

of absolute divorce.

See EVIDENCE, 3, 4.

B

EQUITABLE CONVERSION.

See VENDOR, 1.

ESTOPPEL.

1. ft seems that -where the plaintiff,
with the intention of defrauding
the United States Government of
the revenue duty, purchased whis-

key and caused the indicia of title

to be made out in the name of a
fictitious person, and delivered
them to his agent, to be used in

carrying out the scheme of de-

frauding the Government, and the

agent fraudulently induced an-

other person to pretend that he
was the person named as the pur-
chaser of the whiskey, and this

person having received from the

agent the indicia of title, then
sold the whiskey to defendants,
who purchased it in good faith

and for value : Held, that plaintiff
was estopped from claiming that

he was the owner of the whiskey.
Per Chief Justice DALY. Devlin
v. Pike, 85

2. When application is made to a

surrogate for a grant of adminis-

tration, and upon such application
the person proposing himself as

administrator, in order to obtain
a grant of letters, gives a bond
with sureties conditioned for the
due administration of the estate,
and administration is thereupon
granted to him, neither the prin-

cipal in the bond nor his sureties

can afterwards show in a suit on
the bond that the surrogate did
not have jurisdiction to grant ad-

ministration or to take the bond.
Field v. Van Vott, 308

3. So held in an action against the

sureties on an administrator's

bond taken by the surrogate of

the County of New York, which
recited that the deceased was an
inhabitant of that County, nnd in

which the defendants offered to

show that the deceased was an
inhabitant of the County ofQueens,
and that the surrogate of New
York County had no jurisdiction
to grant administration. ib.

EVIDENCE.

1. Defendant's witness having testi-

fied that while standing at the

point A., he had overheard a con-

versation carried on at the point

B., the plaintiff in order to im-

peach him. was allowed to ask a

witness who had examined the

ground, but who was not present
at the time the conversation was

alleged to have taken place,

whether, in his judgment, a con-

versation carried on at point A.
could be heard at point B., but
was not allowed to ask the wit-

ness in regard to experiments he
had made to determine this fact:

Held, that there was error, in re-

ceiving as material evidence the

opinion of a witness who saw and
heard nothing of the occurrence,
i. <?.,

the alleged conversation, con-

cerning which his testimony was

offered; and 2d, in receiving as

material evidence an opinion from
a witness who was not permitted
to state any facts within his

knowledge on which his opinion
was based. Hurdenburgh v. Cock-

roft, 79

2. A positive sworn statement by a

person as to facts not within his

actual knowledge e. g., the acts

of another person not done in his

presence if made without any ex-

planation as to how he became

acquainted with the facts, is not

entitled to any credit. Blade v.

Joseph, 187

3. An absolute divorce, on the
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ground of adultery of the hus-

band, "will not be granted to a

wife merely on proof that the hus-

band was in ths habit ol' visiting
a house of prostitution, and on
one occasion went with one of the

inmates into her sleeping apart-

ment, it not appearing thai; he was
ever alone in a room with any of

the inmates, or with the door abut.

Plait v. Platt, 295

4. The testimony of servants in a

house of prostitution is no better

than that of prostitutes, and un-

less corroborated, is not sufficient

to establish adultery. ib.

5. In an action to charge several

persons as joint partners in a stock

speculation, in which plaintiff's
were employed as brokers, and in

which the defense was that each

of the defendants was, by special

agreement, liable for his own share

only: Held, that it was competent
for the plaintiffs to show that one
of the defendants had :\ separate
individual stock account with
them. Quincey v. Young, 827

6. In an action against several per-
sons for conversion, a statement

made by one of them, which is

not a part of the res gestce, is not

admissible as evidence against the

others, unless primaf.ce evidence

of a conspiracy between all of ihem
has been introduced. Wilson v.

O'JDay, 354

7. A warehouseman having changed
his books go as to show that cer-

tain goods were received by him
on a dirlerent day from that on
which his books originally showed
that they had been received : Held,
that the possess'on by the party

storing the goods of the ware-

houseman's receipts corresponding
with the entries of the warehouse-
man's books as altered was 110 evi-

dence that the paity storing the

goods was a party 10. or knew of

the alterations in the books. Wil-

ton Y. O'Day, 854

8. Several witnesses having testified

to particular acts of indecent con-

duct on the part of the plaintiff,
and the plaintiff having only de-

nied that she had ever done any
act inconsistent with the faithful

performance of her contract : Held,
that this was not a denial of the

particular acts charged. Druyton
v. Reid, 442

against married woman.

See MARRIED WOMAN, 2.

Judgment,when reversedfor error

in admission of.

See APPEAL, 3, 9.

Judgmentwhenreversed as against.

See APPEAL, 4.

Ofpartiality sufficient to set aside

award.

See ARBITRATION AND AWARD,
1,2.

EXAMINATION OF ADVERSE
PARTY.

1. A party
to an action, on his ex"

animation before trial as a witness
on behalf of the adverse party,
under 390 and 391 of the Code
of Procedure, cannot be compelled
to produce his books and papers
for inspection. De Bary v. Stan-

ley, 412

2. The mode of obtaining an in-

spection of the books and papers
of an adverse party 13 provided
for by 2 R. S. 199, 21, and Rules

18, 19, 20, 22 of the Supreme
Court, and the mode of obtaining
an inspection and copy of a par-
ticular paper is provided for by
388 of the Code of Procedure.

ib.

EXECUTION.

1. A judgment of the Supreme
Court, from which an appeal had
been taken, and an undertaking to

stay execution duly given, wi.s

affirmed by that court at general
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term and an order of affirmance

entered, and before the judgment
roll on affirmance was made up or

a judgment for costs of affirmance

entered, an execution on the orig-
inal judgment was issued. Held,
that the execution, if irregular,
was not void, and until it was set

aside was a protection for acts

done under it. Bosenfitld v. Palm-

er, 318

fees of sheriff on.

See SHERIFF, 1, 2, 6.

EXECUTOR.

1. An executor who makes, in his

individual capacity, a lease of

premises belonging to the estate

which he represents, can recover
on such lease in his individual ca-

pacity. Kingsland v. Byckman, 13

when liableforfuneral expenses of
deceased.

See FUNERAL EXPENSES, 1, 2, 3.

EXTRADITION.

1. A person indicted in this State,
and brought here from another
State by process of extradition,

may be arrested here on civil pro-
cess issued at the suit of persons
who have not connived at or been
instrumental in procuring his in-

dictment and extradition. Slade
v. Joseph, 187

F

FORFEITED RECOGNIZANCE.

See RECOGNIZANCE.

FORFEITURE.

of office on conviction ofcrime pun-
ishable by imprisonment in State

prison.

See ATTORNEY, 1.

VOL. V. 87

FORMER ADJUDICATION.

1. A motion to dismiss the com-

plaint, under 274 of the Code of

Procedure, for neglect to serve the

other defendants having been de-

nied: Held, that the order deny-

ing this motion was a bar to a new
motion to dismiss the complaint,
for the same reasor, made a year
afterwards, no leave to renew the
motion having been obtained.
Dunn v. Meserole, 434

2. The judgment record, in summary
proceedings to recover the posses-
sion of leased premises, is conclu-

sive between the parties to it, noi

only as to the right of the landlord

to the possession of the premises,
but also as to the amount of rent

due. Brown v. The Mayor, &c.,

of New York, 481

FUNERAL EXPENSES.

1. 8., who was a cousin of the

plaintiff's wife, died suddenly
from an attack of illness in the

street, and the plaintiff, after a

search, having found S.'s remains
in the custody of the public au-

thorities for interment as an un-

known person, took charge of

them, and by his direction the

funeral ceremonies were held at

the plaintiffs house. All the or-

dinary funeral expenses were paid
by the executor, and the present
action was brought to recover for

the plaintiff's services in searching
for his missing friend, in writing
the advertisements for the funeral

and sending them to the newspa-

pers, in procuring a clergyman to

officiate, and for the use of his

house for the deposit of the coffin

for a few hours, the assembling of

the mourners and the performance
of the funeral service, upon the

ground that there was an implied

obligation on the part of the exec-

utor to pay him for these services

and for the use of his house, out

of the assets of the deceased.

Held, that the action could not be
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maintained : that there was no
such implied obligation, and that

such service was gratuitous. Hew-
ett v. Branson, 1

2. An obligation is implied on the

part of an executor or administra-

tor to pay the funeral expenses out

of the assets of the deceased, as

the burial of the dead is an act of

necessity, and the presumption
being, in the absence of anything
to the contrary, that the deceased

wished to be buried in accordance

with the usages and customs of

society, and meant that the costs

and charges thereof should be de-

frayed out of his estate. ib.

3. The funeral expenses comprise
the outlay or charge incurred for

the interment, and the compensa-
tion of the person or undertaker,
who provides what is necessary
and attends to the details of the

funeral for hire or reward. All

other services for the dead which
are not acts of necessity are neces-

sarily gratuitous. ib.

See CONTRACTS, 1, 2.

G

GA.ME LAWS.

, By a statute of the State, persons
were allowed to sell, or have in

their possession, game of a certain

description in January and Febru-

ary in each year, provided it was
killed in the proper season, or in

some State where the killing was
lawful. The defendant, a dealer

in game, had a patented apparatus

by which he was enabled to pre-
serve game for a year. Having
put up in this apparatus a large

quantity of game of this descrip-

tion, killed in this State and in

other States when the killing was

lawful, he exposed it for sale after

the months of January and Febru-

ary: Held, that by so doing he
violated a provision of the statute,
which forbids any person to sell,

expose for sale, or have in his

possession game of that description
between the months of March and
October in any year. Phelps v.

Racey, 235

- as to tJie constitutionality of game
laws.

See CONSTITUTIONAL LAW, 4.

GUARANTY.

, Defendant having directed a

tradesman, to sell A. any goods he

wanted, and he (defendant) would
be responsible: Held, that taken
in connection with the other cir-

cumstances of the case, e. g., that

defendant gave directions as to

where the goods should be sent,

&c., these words were sufficient

to show that the intention of the

parties was that defendant should
be primarily liable for the goods.
Post v. Geoghegan, 216

IDIOTS.

1. The mother of an alleged idiot

applied to have her declared non

compos mentis, and this having
been done, she made application
to have a committee of the person
and estate of the idiot appointed,
and upon her consent the clerk of
this court was appointed such
committee. A sister of the idiot

then applied to have the order

appointing the committee vacated,
on the ground that she had not
had notice of the proceedings.
Held* that the proceedings were

regular without notice to her, and
that as there was no personal ob-

jection to the committee, he would
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not be removed, especially as the

court was satisfied, on an examina-
tion of all the proceedings, that

they -were in good faith and for

the benefit of the idiot. Matter

of Owens, 288

IMPLIED CONTRACT.

See CONTRACTS, 1, 2, 3.

INTEREST.

1. In computing the amount due on
a bond and mortgage, the accrued
interest cannot be added to the

principal due at the time of a

payment not equal to the interest,
and the whole balance remaining
after deducting such payment used
as the principal on which to com-

pute the future interest. Bathgate
v. Haskin, 364

JOINT STOCK COMPANIES.

1. Qttcere, whether under the statute

(L. 1849, c. 258, as amended by L.

1851, c. 455, and L. 1853, c. 153),
a member of an unincorporated
association can maintain an action
at law against it, by suing the

president or treasurer as such.

Schmidt v. G-unther, President,

&c., 452

2. Under the statute (L. 1849, c.

258, as amended by Lr 1851, c.

455, and L. 1853, c. 153), allowing
an action against an unincorpo-
rated association, composed of
not less than seven persons, to be

brought against the president or

treasurer, an action against the

president, secretary and treasurer

is improperly brought. ib.

JOINT TENANTS.

power of one of two, to make lease

binding both.

See LEASE, 1.

JUDGMENT.

1. Where a referee reported that

judgment should be entered, ap-

pointing a receiver, and ordering
a reference to take and state an ac-

count, and on his report judgment
was entered (without application
to the court), by which a receiver

and a referee were nominated to

carry out its provisions, Held, that

the failure to have the receiver

and referee nominated by the

court was an irregularity, but did
not render the judgment void.

Hiler v. Hettericlc, 33

JURISDICTION.

of surrogate to grant adminstra-

iion, when party entoppedfrom deny-

ing.

See ESTOPPEL, 2, 3.

LANDLORD AND TENANT.

1. The consent of the owner of the

premises to their use is necessary
to establish the relation of land-

lord and tenant, and where the
owner objects to the use of the

premises, he cannot afterwards

maintain an action for rent. Bax-
ters. West, 460

LEASE.

1. One of two joint tenants or ten-

ants in common cannot singly
make a lease which will bind both.

Kingsland v. Ryckman, 13

LIBEL.

1. In a newspaper article describing
the means by which the stock of a
worthless silver mine was by A
fraudulent scheme sold for a large

sum, the plaintiff was stated to

have been employed to prepare
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the mine by plastering and en-

grafting silver ore on the lime-

stone rock, \vhile armed men
guarded the entrance to the mine,
and it was also stated that the de-

fendant was an expert in preparing
a mine in this way, and that his

services in this regard were as

valuable as those of the person

through whose influence and

standing the stock of the com-

pany was sold: Held, on de-

murrer, that the article, without
the aid of any extraneous matter,

charged the plaintiff with having
knowingly aided in a swindling
enterprise, and was libelous.

Williams v. Godlcin, 499

LIFE INSURANCE.

evidence of delivery of policy of.

See CONTRACTS, 6, 7.

LIMITATIONS, STATUTE OF.

1. The statute of limitations com-
mences to run against an attorney's
claim for services as soon as he

has performed the immediate serv-

ice for which he is retained.

Bathgate v. HasMn, 364

2. An attorney was employed in

1852 to defend an action, which

shortly thereafter was abandoned

by both side?, and nothing was
done in it until 1862, when with-

out any instructions from his

client, he caused the suit to be

dismissed for want of prosecution.

Held, that the attorney's claim for

compensation accrued when the

suit was abandoned in 1852, and
that the statute of limitations be-

gan to run against it from that

time.

LIMITED PARTNERSHIP.

^PARTNERSHIP, 1, 2.

M
MANUFACTURING CORPORA-

TIONS.

I. A corporation organized under
the general manufacturing act

may, by agreement with a stock-

holder, acquire a valid lien on the

stock held by him to secure his

obligations to the company, so

that the stock cannot be trans-

ferred by him until such obliga-
tions are paid. Buckmaster v. The
Consumers' Ice Co., 313

purchaser of stock in, may compel

transfer of same in looks of com-

pany.

See ACTION, 3.

MARRIED WOMAN.

1. A married woman may charge her

separate estate without an instru-

ment in writing. Cohen v. 0' Con-

nor, 28

2. Defendant being a married wo-

man, and owning a lot of ground
as her separate estate, agreed with

plaintiff for a loan of money to

finish certain buildings thereon,
and directed plaintiff to pay the

money to her husband. Plaintiff

paid the money to her husband by
a check to the husband's order,
and the husband collected it and
used it for his own purposes. Held,
that defendant was liable for the

sum thus paid to her husband, ib.

3. Held, also, that her statements

made to plaintiff after the transac-

tion were competent evidence

against her. ib.

4. A promissory note, made to the

order of a married woman by her

husband, and by him delivered to

her for value, is her separate estate,

and if for a valuable consideration

she afterwards indorses it over to a
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third person, she is liable on the
contract of indorsement. Tread-
well v. Hoffman, 207

5. The case of White v. McNett (33
N. Y. 371), distinguished. ib.

MASTER AND SERVANT.

1. A person engaged as a theatrical

performer may be lawfully dis-

charged for being guilty of inde-

cent and immoral conduct, so

gross as to cause the other mem-
bers of the company to refuse to

associate with her, and so open as

to become matter of public scandal,
even although she fully performs
all her theatrical duties. Drayton
v. Reid, 442

MECHANIC'S LIEN.

1. The claimant under a mechanic's
lien filed against property in the

city of New York, in a proceeding
to enforce his lien, was allowed

i 5

less than the sum claimed by him,
and appealed from the judgment
in the proceeding. The owner
then, upon the refusal of the

claimant to receive it, paid the

amount of thejudgment into court,
and applied to have the property
released from the lien. Held, that

as the judgment had been ap-

pealed from by the claimant and
not by the owner, the lien could
not be discharged except by mak-

ing a deposit with the county
clerk, as prescribed by L. 1863,

10, subd. 2. Dowdney v. McCol-

lom, 240

2. Where a proceeding to foreclose a

mechanic's lien in the city of New
York is commenced by any claim-

ant, and a prior or subsequent
lienor is made a party and duly ap-

pears, he has thereafter a right to

carry through the proceeding for

his own benefit, and if the claim-

ant instituting the proceedings al-

lows his lien to expire, or in any
way becomes disentitled to con-

tinue the proceedings, any other
lienor who has appeared in the

proceedings may continue them
for the enforcement of his own
lien. Abham v. Boyd, 321

Where a prior or subsequent
lienor is made a party to the pro-
ceeding and served with a notice
to appear, the court acquires juris-
diction to enforce his lien, and if

he does not file a statement of his

claim within the time prescribed
by the statute, the court may ex-

cuse his neglect and allow him
further time to do so. ib.

, In order to sustain a judgment
against a person sought to be

charged as owner in a proceeding
to enforce a mechanic's lien, there

must be evidence to show that at

the time the contract for the work
was made, he was the owner
within the meaning of that word
as used in the mechanics' lien act.

De Ronde v. Olmsted, 398

, Under the mechanics' lien act for

the city of New York (L. 1863, c.

500), the lien attaches upon the

filing of the notice, notwithstand-

ing the owner has theretofore fraud-

ulently assigned all his interest in

the premises ;
and in a proceeding

to foreclose the lien, the fraud-

ulent transferee may be made a

party, and the validity of his title

adjudicated. Gross v. Daly, 540

, The case of The Mechanics', <fec.,

Bank v. Dalcin (51 JV. T. 519) dis-

tinguished, and Meehan v. Wil-

liams (2 Daly, 367), followed and
reaffirmed. ib.

MORTGAGE.

1. Where A., being indebted to B.,

made an absolute conveyance of

land to him in payment of such

debt, and contemporaneously with
the execution of the deed B. de-

livered to A. a written instrument

by which he agreed to reconvey
the iand upon receiving payment
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of a certain sum within a specified
time : Held, that the transaction
did not create a mortgage, but
Avas a conditional sale, and that
B. obtained the fee of the premises
subject only to the right of A. to

demand a reconveyance on com-

plying with the terms of the agree-
ment. Morrison v. Stand, 40

2. Held, further, that the fact that

the two instruments were recorded

together in the records of mort-

gages did not, as between the

parties to it. change the nature of

the transaction. ib.

3. Under the act creating the East
Side Association (L. 1868, c. 762),
which provides ( 5) all shares of
the building stock shall, from the
date thereof, be a lien on the real

and personal estate of the corpora-
tion, the mere payment of the

subscription for shares, without
their being actually issued, does

not, as to subsequent incum-
brancers, create a lien on the prop-
erty of the company. Winston v.

Kilpatrick, 524

4. Nor does the fact that the subse-

quent incumbrancers were aware
of the payment of the subscrip-
tions vary the case. &>.

TS

NEGLIGENCE.

1. A gas pipe having by the negli-

gence of the defendant been

broken, so that the gas escaped
into the plaintiif

'
s cellar, and the

plaintiff having discovered that

there was a leakage of gas, and

having called in a plumber to

ascertain where the leak was, and
the plumber having in looking for

the leak entered the cellar with a

lighted candle, whereby an ex-

plosion was caused, Held, that the

plaintiff was not responsible for

the plumber's negligence, and
could recover from the defendant
for the damage caused by the ex-

plosion. Schermerhorn v. The

Metropolitan Gas Light Co., 144

2. Where plaintiff, for the purpose
ofcrossing the street, stepped upon
the platform of defendant's street

car, to pass over the same, and tho

driver of the car willfully seized

and threw her from the car, where-

by she was injured: Held, the
defendant was liable. Shea v.

Sixth Avenue Railroad Co., 221

3. Defendant being a contractor en-

gaged in the erection of a building,

put on the roof without making
any provision for carrying off the
water that would necessarily fall

on it in the event of a rain storm.
A rain storm, such as was usual

at that time of the year, took

place, and the rain falling from
the roof, uniting with that coming
from the street, flooded the ad-

joining premises and injured a
stock of goods there. Held, that

defendant was liable for the

damage to the goods. Slater v.

Mersereau, 445

4. The deceased and another person
who was driving, while riding on
a wagon and about to cross a rail-

road track, neglected to look up
or down the track, although if

either of them had done so, they
could have seen the approaching
train in time to avoid it. Held,
that this was such contributive

negligence on the part of the

deceased as prevented a recovery

against the railroad company for

a collision with the approaching
train. Bronk v. The New York and
New Haven Railroad Co., 454

NEW PROMISE.

to revive debt barred by discharge
in bankruptcy.

See CONTRACTS, 10.

NEW TRIAL.

1. A new trial, on the ground of
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surprise, will not be granted, when
the facts by which the party claims
to have been surprised, were fully

brought out on the trial, and he
then neglected to take any steps
to have a postponment of the trial.

Olendening v. Canary, 489

NEW YORK CITY.

1. Under the act of 1870 (I L. 1870,
c. 190, 6), in regard to the pay-
ment of claims against the city of
New York by which it is pro-
vided that the finance department
of the corporation shall have the
like powers and perform the like

duties, in regard to the fiscal con-

cerns of the board of supervisors
as it does in regard to the cor-

poration, and that all moneys
drawn from the treasury by au-

thority of the board of supervisors
shall be upon vouchers for the

expenditure thereof, examined
and allowed by the auditor and

approved by the comptroller the

power given to the auditor dots
not authorize him to reject a claim

against the county for supplies,
which has been duly audited and
allowed by the board of super-
visors, merely on the ground that

the goods furnished were not
worth the sum allowed for them

by the supervisors, unless the

amount is so great as to warrant
the conclusion that there must
have been corruption or mistake.

People ex rel. Broun v. Green, 194

2. He may, however, reject a claim

duly allowed by the board of

supervisors, if it appear by the

vouchers or receipts on file in his

office, that the claim has already
been paid. ib.

3. An attendant on the Court of

Common Pleas for the city and

county of New York, appointed
under the act of 1853 (L. 1853, c.

529). who performs the duties in

connection with that court which

formerly devolved on the regularly

appointed constables or marshals,

such as attending the court during
its sittings, preserving order, tak-

ing charge of juries during their

deliberations, taking into custody
persons committed by the court
until they are transferred to the

custody of the sheriff, and who
takes the constitutional oath of

office, and is sworn when taking
charge of a jury, is an officer of the

city and county of New York
within L. 1870, c. 382, 3, by
which the board of supervisors
were prohibited from increasing
the salary of any officer then in

office. Sweeny v. The Mayor, &c.,

of the city of New York,

"

274

4. The act of 1872 (L. 1872, c. 580,

7), providing that certain assess-

ments in the city of New York
should not be vacated for any
irregularity in publishing notices,

&c., did not have the effect of

confirming sales theretofore made,
for non-payment of assessments
which were invalid on account of
such irregularities. Leimon\. The

Mayor, <bc. ofN. Y., 347

5. In the exercise of its powers in

regard to taxation, it was compe-
tent for the Legislature to confirm
such irregular assessments, and
make them valid liens from the
time of the passage of the act of
1872. 5.

6. Where the statute (L. 1871, c.

381, 4) makes the leases given
in the sale of such lands presumpt-
ive evidence of the regularity of

the sale and all proceedings
prior thereto, such a lease, al-

though in fact invalid for ir-

regularity in the prior proceed-

ings, is an apparent cloud on the

title to the land which it purports"
to lease, and the owner ot the

land may maintain a suit in equity
to set it aside, if already executed,
or to enjoin the execution, if that

is not already done. ib.

7. Under the charter of the city of

New York (L. 1870, c. 137, 101),

providing that no expense should
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be incurred by any of the depart-

ments, boards, or officers of the

city government, unless an ap-

propriation had been previously
made covering such expense. Held,
that where an appropriation is

made for a specific purpose, and
the proper department incurs lia-

bilities to an amount sufficient to

exhaust the appropriation, the de-

partment has no further power to

make contracts binding on the

city, for that purpose. Kingsland
v. The Mayor, <&c., of New York,

448

8. Plaintiff being the publisher of a

weekly newspaper called the

Weekly New Yorker Journal, and
also of a daily newspaper called

The New Yorker Journal, his

weekly newspaper was designated
under L. 1871, c. 574, 1, as one
of nine weekly papers in which

city advertisements should be pub-
lished. Plaintiff published the

advertisements in his daily news-

paper : Held, that such publication
was unauthorized, and that plaint-
iff could not recover therefor.

Idlerson v. The Mayor, &c., of New
New York, 458

9. A summary proceeding to recover

possession of leased premises is not

an action or special proceeding
within the meaning of L. 1860, c.

379, 1, which provides that cer-

tain courts (not including justices'

courts) shall have exclusive juris-
diction of all actions and special

proceedings in which the mayor,
aldermen and commonalty of the

city of New York is a party de-

fendant. Brown v. The Mayor,
&c, of New York, 481

10. The act of 1870 (L. 1870, c. 539,

17), fixing the salary of the com-
missioner of jurors of the county
of New York, "at the same rate

as the salary paid to the city

judge," limits the salary of such
commissioner to the rate of sal:iry

paid to the city judge at the time
of the passage of the act, and it is

not increased by a subsequent in-

crease in the salary of the city

judge. Taylor v. The Mayor, &c.,

of New York, 485

-

police justice in, not justice of the

peace, nor county officer.

See CONSTITUTIONAL LAW, 1, 2.

O

OFFICE.

-incompatibility ofone with another.

See PUBLIC OFFICER, 1, 2, 3.

- as to who is an officer of the city
and county ofNew York.

See NEW YORK CITY, 3.

PARTIES.

1. If too many persons are joined as

defendants in an action in a Dis-

trict Court, the names of those

improperly joined may, under
173 of the Code of Procedure, be

stricken out, and judgment en-

tered against the others. Lowe v.

Bommell, 17

2. The cases of Gates v. Ward (17
Barb. 424), Webster v. Hopkins (11
How. Pr. 140), Ackley v. Tarbox

(29 Barb. 512), and Oilmore v.

Jacobs (48 Barb. 336), holding that

173 of the Code of Procedure
does not apply to justices' courts,
overruled. ib.

3. The undertaking executed (under
187 of the Code of Procedure) by

the bail of a defendant taken in

custody under an order of arrest,

is joint and not several, and in an
action against the bail for a

breach of the undertaking, they
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must all be joined as defendants.

Tannenbaum v. Cristalar, 141

4. The case of Norange v. Mudge (6
Abb. Pr. 243), laying down a
different rule, held to have been

erroneously decided. ib.

5. The rule of the common law, that

on a joint and several bond, all

the obligors, or any one of them,

might be joined, but not two out
of three, is now changed by 120
of the code, allowing persons
severally liable upon the same

obligation or instrument to be all

or any of them included in the
same action. Field v. Van Cott,

308

non-joinder of assignee when to

be taken by answer.

See BANKRUPTCY, 1.

PARTNERSHIP.

1. The statute for the creation of
limited partnerships (1 R. S. 764,
as amended by L. 1862, c. 476),
does not require that the certificate

provided for by the act, should be
tiled contemporaneously with its

execution, or with the formation
of the partnership, in order to

make the partnership a limited

one, as to those parties whose
claims against the partnership
accrue after the certificate is

actually filed. Levy v. Lode, 46

2. Where the certificate was not
filed until 28 days after its execu-

tion, Held, that the partnership
was a limited one, as to a creditor

whose debt accrued subsequent
to the filing. ib.

PASSENGER.

on railroad, right ofon through
train to atop over at way station.

See RAILROADS, 1.

PAYMENT.

1. When a note is transferred before

maturity by the payee to his debt-

or, on account of the debt, there

is no presumption thereby raised

that the debt was thereby extin-

guished, or an extension of time

given to pay it. Fisher v. Sharpe,
214

to agent, when good as against

principal.

See PRINCIPAL AND AGENT, 1.

demand of, when necessary

before suit brought.

See ACTION, 1, 2.

by note of third person.

See CONTRACTS, 15.

PILOT LAWS.

jurisdiction of District Court
to enforce.

See DISTRICT COURT, 6.

PLEADING.

1. In a proceeding to forclose a

mechanic's lien, a contractor hav-

ing claimed to recover partly for

work done under a written con-

tract, and partly for extra work
done, and materials furnished in

consequence of a change in the

plans and specifications forming a

part of the contract, he discover-

ed, for the first time, on the trial,

that after he had signed the con-

tract, the plans and specifications

forming a part of it, had, without
his knowledge, been so materially

changed that he could not deter-

mine how much of the work done

by him was in accordance with
the original contract. Held, that
it was proper to allow him to tile

and serve a supplemental pleading,
setting up the newly discovered
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facts, and making his claim ac-

cording to them. Gambling v.

Haight, 152

2. An averment in a complaint
against the indoraer of a note that
the defendant had "due" notice

of protest, is not put in issue by
a denial, that the defendant had
"due notice" of protest. The
denial is bad, as containing a

negative pregnant. Treadwell v.

Hoffman, 207

3. The complaint in an action on an

undertaking given on appeal to

the Court of Appeals, to secure
the payment of the costs and

damages awarded on appeal, and
also of the judgment appealed
from, alleged the recovery of the

original judgment, and its non-

payment, and the recovery of a

judgment for costs on affirmance

by the general term, and its non-

payment, and the affirmance of the

judgment in the Court of Appeals,
with costs, and that those were

unpaid, and then alleged the exe-

cution of the undertaking, and set

it out at length, and alleged that
none of said damages and costs

had been paid: Held, that this

was a sufficient allegation of the
execution and breach of condition
of the undertaking, and that none
of the several judgments mention-
ed had been paid. He Grave v.

Morgan, 493

POLICE JUSTICE.

- in New York city, not a justice of
the peace, nor county officer.

See CONSTITUTIONAL LAW, 1, 2.

POSSESSION.

of life insurance policy when evi-

dence of delivery.

See CONTRACTS, 6, 7.

PRESUMPTIONS.

1. Where plaintiffs had been for

fifteen years in possession of land,

claiming under an assignment
which was, on its face, void as

against creditors, but no creditors

had ever sought to impeach it,

and thirty-three years had elapsed
since the execution of the assign-
ment: Held, that there was a pre-

sumption, that the creditors of the

assignor had all accepted the

assignment, and that plaintiffs
had a good title under it, and
could compel a purchaser to accept
their title. Mvrriton v. Brand, 40

PRINCIPAL AND AGENT.

1. Where a principal directs pay-
ment to be made to his agent, and

payment is made by check pay-
able to the order of the agent,
who collects it and converts it to

his use, this is nevertheless a good
payment to the principal. Cohen
v. "O'Connor, 28

2. A draft drawn on A., "agent
Co-operative Brush Co.," and ac-

cepted by A., ''agent Co-oper-
ative Brush Co.," does not (in the

absence of any other facts) bind
the company as acceptor of the

draft. Haight v. Naylor, 219

3. Plaintiff was employed by the

vice-president of the defendant, a

railroad corporation, to operate
an electric light used for the pur-

pose of illuminating the defend-

ant's advertisements and for ex-

amining baggage at night, and
the fact that he was so engaged
in the defendant's service was a

notorious one; and it also appear-
ed that bills for services rendered

by other persons had been paid
on vouchers certified by the vice-

president: Held, that these facts

were sufficient to warrant a jury
iu finding that the vice-president
had authority to employ the plaint-
iff for the company. Shimmel v.

The Erie Railway (Jo., 396
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4. The agent of a foreign principal
is personally bound upon con-

tracts made by him for his princi-

pal. Hochster v. Baruch, 440

5. Where plaintiffs consigned to A.
a large quantity of forges for sale,

allowed him to place their name
over the door of the store where
he kept the forges for sale, and

paid the first two months rent of

such store : Held, that these facts

were sufficient to justify the owner
of the store in dealing with A. as

being authorized to bind the plain-
tiffs for the further rent of the

premises, and that he was not
bound by a private agreement
between the plaintiffs and A.
that after the first two months A.
should pay the rent. Baxter v.

West, 460

PROCESS.

1. A person in custody on a criminal

charge may, before or after con-

viction, be served with civil pro-
cess. Blade v. Joseph, 187

PROMISSORY NOTES.

See BILLS AND NOTES.

PROTEST.

mailing notice of, by deposit in

lamp-post box.

See BILLS AND NOTES, 5.

PUBLIC OFFICER.

The office of deputy clerk of the

Court of Special Sessions, in the

city of New York, is not incom-

patible with that of a member of
the Legislature of this State, and
both offices may be held at the

same time by the same person.

People ex rel. Ryan v. Green, 264

2. Such a deputy clerk does not, by
attending at Albany to perform

his duties as member of Assembly,
and in consequence thereof absent-

ing himself from the city of New
York, where his duties as deputy
clerk are to be performed, forfeit

his right to his salary as deputy
clerk during the time of such
absence. ib.

3. The incompatibility of the same

person to hold two offices arises

at common law, where the one
office is subordinate and subject
to the supervision or control of

the other, and upon the principle
that a person cannot be both
master and servant, or principal
and subordinate. It does not

arise, however, from the icere

physical inability of the incum-
bent to be constantly present and

engaged in the business of each,
or to be ready to perform simul-

taneously all the duties they re

spectively require. ib.

Q

QUESTION OF FACT.

when judgment will be reversed

on.

See APPEAL, 6, 10, 19.

E

RAILROADS.

. The regulations of the defendants

(a railroad company) required
that a passenger's ticket should

be indorsed by the conductor if

he desired to stop over at a way
station, and resume his journey
on another train. Plaintiff, a

passenger on a through train to

New York, desiring to stop over

at Little Falls, applied to the

conductor of the train on which
he was traveling to have his

ticket so indorsed, and was told

by him that it was not necessary.
Plaintiff stopped over at Little

Falls, and resumed his journey on

another train of the defendants,
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and, without applying to the con-
ductor of that train to have his

ticket indorsed, again stopped
over at Amsterdam. On attempt-
ing to resume his journey from
Amsterdam on another train, the
conductor refused to recognize his

ticket, because it was not indorsed
in accordance with the company's
regulations, and ejected him for

non-payment of his fare : Held,
that the privilege granted him by
the conductor of the train on
which he first embarked, of stop-

ping over at a way station, with-
out having his ticket indorsed as

required by the company's regu-
lations, was exhausted by his stop-

ping over at Little Falls, and that,
when he again embarked, he be-

came subject to all the company's
regulations, and that he could not

again stop over at a way station

without having his ticket in-

dorsed. Denny v. The New York
Central and Hudson River Bail-

road Co., 50

REARGUMENT.

of appeal, rule established in re-

gard to.

See APPEAL, 7.

RECEIVER.

1. Plaintiff being in possession of

certain personal property, and

claiming title to it from a corpo-
ration of which a receiver had
been appointed, it was levied on
as the property of the corpora-

tion, under an execution, on a

judgment recovered subsequent to

the appointment of the receiver :

Held, that the receiver was the

only one who could assert the cor-

poration's interest in the property,
and that the obligors on the in-

demnity bond, given to the sheriff

on the seizure of the property un-
der the execution, could not show
that the corporation's title had
never passed to the plaintiff. Cliap
man v. Douglas, 244

RECOGNIZANCE.

1. In the city and county of New
York judgment against the surety
on a recognizance to appear for

trial under a criminal indictment,

may be entered by filing with the

county clerk the recognizance, and
a copy of the order of the court

forfeiting it. People v. Hickey, 365

2. Such ajudgment is one entered on
" due process of law," and is not
an infringement on the constitu-

tional right of trial by jury, under
the Constitution of the United
States or of this State. ib.

3. The act of 1855 (L. 1855, c. 202)
did not change the method of

proceeding in such cases in the

city and county of New York, but

only gave to the people a remedy
on the recognizance by action of
debt in addition. ib.

4. The act of 1861 (L. 1861, c. 333),
in regard to entering judgment on
forfeited recognizances, is not a

private or local act, and it is,

therefore, not requisite that its

subject should be expressed in the

title. ib.

5. A clause added to the recogni-

zance, by which the principal and

surety consent that judgment may
be entered against them by
filing with the county clerk the re-

cognizance, and a copy of the or-

der of the court forfeiting it, is

mere surplusage, and has no effect

on the validity of the recogni-
zance, ib.

6. Where a prisoner who had for-

feited his recognizance, and was
afterwards surrendered by his bail,
entered into a new recognizance
for his appearance, Held, that the

judgment upon the former recog-
nizance could not be discharged
until the prisoner appeared, and
took his trial, and was either con-

victed or acquitted; unless a com-

pliance with the condition of the

new recognizance became impossi-
ble by the act of God, or of the
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law, or of the obligee. People v.

Coman, 527

7. The nature and history of the ju-
risdiction by which certain courts
have authority to discharge a

judgment entered upon a forfeited

recognizance, or the recognizance
when estreated, explained. ib.

8. A judgment against a surety, en-

teied on a forfeited recognizance,
will not be vacated on the ground
that it M-as forfeited in violation
of a verbal stipulation made by
the district attorney or one of his

assistants, with the counsel for

the prisoner, to postpone the trial

or to give him notice of it. Such

stipulations will be enforced only
when in writing, entered as orders
or subscribed by the district attor-

ney or his assistant. People v.

Haggerty, 532

9. A judgment entered on a for-

feited recognizance will not be

discharged on proof that the pris-
oner was subsequently surrendered

by his bail, or that he was acquit-
ted on the trial, and a nolle prosequi
entered, unless it also appears that
the prosecution has not been de-

prived of proofs by the delay.

People v. Carey, 533

10. The court will not accept as

evidence on this point the cer-

tificate of the district attorney
that the prosecution has not suf-

fered by the delay. ib.

11. The court will require as evi-

dence of this fact proof that the

prosecutor, or the witnesses for

the people, had notice of the sub-

sequent arraignment and proceed-
ings in court when the nolle

prosequi was entered, or the pris-
oner acquitted, and a copy of the
evidence upon which the indict-

ment was found should be pro-
duced to the court, and the princi-

pal witnesses for the people or the

complainant should be examined
as tc whether they were subpoenaed
to appear in court when the pris-
oner was arraigned. $>.

REFERENCE.

1. Defendants being sued as makers
of certain bills of exchange, an-
swered that the bills had been

paid by the proceeds of certain

shipments of corn. On a motion
to refer, on the ground that the
trial would involve the examina-
tion of the account of sales of such

shipments, it appearing that the

gross and net proceeds of the sales

was admitted by both parties, and
that the only question in dispute
was, whether the proceeds of the
sales had been received by the

agents of the plaintiffs or of the

defendants; Hell, that the trial

would not involve the examina-
tion of the account of sales, and
that a compulsory reference should
not be ordered. Magown v. Sin-

clair, 63

2. The plaintiffs having moved for a

reference, on an affidavit stating
that the trial would involve the
examination of the account of
sales of large shipments of corn
sold to as many as twelve differ-

ent persons, the defendants an-
swered in an affidavit setting out
the account, and alleging that it

was not disputed by either party ;

Held, that the pleadings not put-
ting in issue the amount of the

proceeds of the sale, and the

plaintiffs not having denied the

allegations in the defendants' af-

fidavit, they must be regarded as

having admitted the correctness
of the account, and that the trial

would not involve the examina-
tion of the items of it. ib.

3. The term "examination of a

long account,
" as used in the Re-

vised Statutes and the Code, does
not mean the examination of it to
ascertain the result or effect of it,

but the proof by testimony of the
correctness of the items compos-
ing it. ib.

4. The practice of referring causes

involving the examination of long
accounts traced to its origin, the
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circumstances under which it

came into use in the colony of
New York explained, and the ex-
tent to which it was then and has

subsequently been allowed, ex-

amined, ib.

5. A compulsory reference should
not be ordered where the trial will

require the decision of a difficult

question of law, even if it would
otherwise be proper. ib.

6 . In an action to recover for serv-

ices as an attorney and counsel,
in which the performance of all

the services (but not their value)
was admitted, except as to two
separate and distinct items, as to
which the statute of limitations
was pleaded : Held, that the trial

of the issues did not require the
examination of a long account, so
as to allow a compulsory reference
to be ordered. Dittenhoeffer v.

Lewis, 72

7. The defendant having in his an-
swer denied the periormance of
the services, as well as their value,
be was allowed on the appeal
from the order of reference to

stipulate to admit their perform-
ance on a trial before a jury, and

thereupon the order of reference
was reversed. ib.

RELIGIOUS CONGREGATION.

See CONSTRUCTION OP WORDS, 1.

RESCISSION.

of contract.

See CONTRACTS, 4, 12, 15.

RULES OF COURT.

rule 41 (o/1872) construed.

See CONSTRUCTION OP STATUTES.

s

SALES.

1. Where a vendee of goods abso-

solutely refuses to accept them ac-

cording to contract, the vendor
must sell them at the earliest

practicable period thereafter ; but
where such refusal is afterwards

modified, and the vendee ex-

presses himself as being uncertain
whether or not he shall accept
them, the vendor is not obliged to

sell at once, but may wait a rea-

sonable time to allow the vendee
to determine whether he will take
them

; Held, in this case, that two
months was not an unreasonable

delay in such a case, even although
the market price of the goods was
falling. Tilt\. The La Salle SilTc

Manufacturing Co., 19

2. Plaintiff employed A., an artist,
to copy, in crayon, from a small

photograph, a likeness of his child,
and on making the contract, made
him a payment on account. After
the copy had been partially made,
plaintiff made an arrangement
with A., by which he agreed to

pay him a certain sum for the
work done, and A. agreed to

deliver the picture to B. to be
finished. Held, that on the mak-
ing of this latter agreement, the

property in the picture passed to

plaintiff, and that he could recover
the possession of it from a marshal
who levied on it under an exe-

cution against A. after the agree-
ment was made, and before the

payment <f the money. Wright
v. (PBrien, 54

3. It seems, that the ownership of a

picture painted to order, is always
in the person giving the order,
and that the artist only has a lien

on it for the value or price of his

services. Per ROBINSON, J. ib.

4. The defendant made advances to

one S., on a pretended warehouse

receipt for goods which were in
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reality held and owned by him,
and the goods were subsequently
levied on under an execution

against S. After the levy had been

made, the defendant, in ignorance
of the fact, that the warehouse

receipt was fraudulent, and that

the levy had been made, author-

ized S. to sell the goods and turn

over the proceeds to it. S. ac-

cordingly, sold the goods to the

plaintiffs, who were purchasers in

good faith, and they, on learning
of the levy, applied to the de-

fendant's president, who, being
etill ignorant that the warehouse

receipt was fraudulent, informed
them that S. had authority from
the defendant to sell the goods,
and that they had a good title to

them as against the sheriff under
the levy. The plaintiffs thereupon
commenced a suit against the sher-

iff, in which they were defeated.

S. applied the proceeds of the sale

to his own use, but the amount
advanced to him by the defendant
on the warehouse receipt was sub-

sequently repaid ; Held, that the
defendant was not liable to the

plaintiffs as an undisclosed princi-

pal for the failure of title to the

goods, nor for the costs of the

suit brought against the sheriff.

Tenni v. The Ocean National Sank,
421

5. The right of stoppage in transitu

may be exercised not only by the
vendor of the goods, but also by
a person who pays the price of

the goods for the vendee, and
takes from the vendee an assign-
ment of the bill of lading as secu-

rity for his advances. Gfossler v.

Schepeler, 476

6. Defendants obtained credit with

plaintiffs "for" or "against"
a cargo of iron purchased from a

third party. Plaintiffs paid the

price of the iron, and received the

bill of lading therefor to the order

of the shippers, and by them in-

dorsed in blank, as security for

the payment of their advances.
Plaintiffs sent the bill of lading to

defendants, who received it, but
who became insolvent before they
received the goods, or had nego-
tiated the bill of lading. Held,
that plaintiffs could retake the

goods and compel the defendants
to deliver up to them the bill of

lading. ib.

SERVICE.

ofprocess on person in custody on
criminal charge.

See PROCESS, 1.

SHERIFF.

1. A sheriff levying on goods under
an execution is not entitled to any
compensation in addition to his

poundage for taking care of and

protecting the goods, or in arrang-

ing them for sale, and therefore

charges for keepers' fees, labor in

taking the property, cartage, stor-

age, and insurance, and services

for making a catalogue of the

goods, and preparing them for sale

cannot be allowed. Crofut v.

Brandt, 124

2. On an execution issued from this

court, on a judgment recovered in

the Marine Court, and the tran-

script tiled with the county clerk,
the sheriff is entitled to no greater

poundage than if the judgment
had been recovered in this court.

ib.

3. The obligors in an indemnity
bond given to a sheriff, condi-

tioned to secure him harmless for

levying, <fcc., on goods which he
or they may judge to belong to

the debtor, are not liable for the
acts of the sheriff in seizing goods
conceded to belong to a third

person, even though they are con-
tained in a safe claimed to belong
to the debtor, and the goods can-
not be removed therefrom on ac-

count of the safe's being locked.

Chapman v. Douglas, 244

4. In such a case the indemnitors
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are liable only where they have

expressly or impliedly authorized

or ratified the acts of the sheriff

in making the seizure. ib.

5. Qucere, whether the act of 1871

(L. 1871, c. 783, 2) requiring ac-

tions against sheriffs to be brought
within one year from the time
when the .cause of action accrued,

prospective or retrospective.
Bowne v. O'Brien, '474

6. An action against a sheriff by a

purchaser, on an execution sale

which was afterwards set aside

for irregularity, to recover back
the money paid, is an action for

the non-payment of money col-

lected upon an execution, within

the act of 1871 (2 L. 1871, c. 733,

2), excepting such actions from
the operation of that statute re-

quiring actions against sheriffs to

be brought within one year from
the time the cause of action ac-

crued, ib.

7. In such an action the sheriff can-

not be allowed to retain the ex-

penses of the sale. ib.

SLANDER AND LIBEL.

See LIBEL.

STAY OF PROCEEDINGS.

by appealfromjudgment and giv-

ing undertaking, when terminated.

See EXECUTION, 1.

STOPPAGE IN TRANSITU.

Bee SALES, 5, 6.

SUMMARY PROCEEDINGS.

judgment inconclusive as to amount

of rent due;

See FORMER ADJUDICATION, 2.

SUPPLEMENTAL PLEADING.

See PLEADING, 1.

SURROGATE (OF NEW YORK
COUNTY).

1. Since the act of 1870 (L. 1870,

p. 826, c. 359), a decree of the

surrogate of the county of New
York cannot be attacked collater-

ally for error in awarding to a
creditor more than his proper
share in the distribution of an
estate. Field v. Van Cott, 308

- when party estopped to deny ju-
risdiction of.

See ESTOPPEL, 2, 3.

T

TIME.

computation of, ichen last day
falls on Sunday.

TRADE-MARK.

1. The words "gold medal," in their

ordinary and received acceptation,
indicate that the article to the
name of which they are prefixed
or affixed, has received such a
medal at some fair or place of

public competition, and the man-
ufacturer of any article which
has obtained such a prize may use
these words in connection with
the name of the article manufact-
ured by him, to indicate the pub-
lic esteem in which it is held.

These words are not, therefore,
the subject of a trade-mark. Tay-
lor v. Gillies, 285

2. A manufacturer of an article

which has never obtained any
gold medal, is not entitled to be



INDEX. 593

protected in the exclusive use of

the words "
gold medal " as a

trade-mark in connection with tte

name of such article. The use of

the words in such connection are

a fraud on the public, and where

these words are printed conspicu-

ously on the labels of the pack-

ages containing the article, the

fraud is none the less because

there is also on the label, but dis-

connected from the words used as

a trade-mark, and in very fine

print a statement that tho article

is called "gold medal" on ac-

count of certain good qualities
which it is claimed to possess, ib.

TRUSTS.

1. A conveyance of land was made

upon certain trusts which were in

part void, and the trustees under
the power to sell given them by
the deed, reconveyed to their

grantor by a deed expressed to be
made for a consideration of $10,-

000, but in which all the bene-

ficiaries under the trusts did not

join : Held, that the acknowledg-
ment of the receipt of the con-

sideration in the deed of recon-

veyance was prima fade evidence
that it had been paid, and that

the deed vested in the grantee
named in it a clear title, freed

from all the trusts created by the

deed to the trustees. Dooper v.

Noelke, 413

u
UNDERTAKING.

to render effectual appeal to the

Court of Appeals liability of sure-

lies on.

See APPEAX, 2, 3.

USURY.

, Plaintiff sold defendant certain

stock, and took iu payment there-

VOL. V. 38

for his note, payable in four

months, for $2,800, with the

condition that the stock should

not be delivered until the note

was paid, and immediately there-

after loaned the defendant $2, 600,
and took the stock as collateral,
the purchase of the stock having
been a condition of the loan.

Held, that from these facts the

jury might infer that the $2,800
note was usurious. Black v. Ry-
der, 304

2. Where the facts in regard to an

alleged usurious transaction do
not directly show usury, but are

such that the jury could infer that

they were intended as a cover for

usury, it is competent to ask the
lender whether he intended to

take usury. ib.

3. In an action against the makers
of a promissory note, the defense
was interposed thot the note was
a mere accommodation note, and
that when the plaintiffs dis-

counted it for the payee they
exacted a usurious rate of interest,
and that the note was therefore
void: Held, that under this an-

swer the defendants could not
show that the note was void on
account of their having taken

usury from the payee on an ex-

change of the note in suit for ono
made by him to their order.

Taylor v. Jackson, 497

4. The defense of usury is available

only to the borrower or his legr,l

representatives; and where notes
are exchanged in such a way that
the maker of one of the notes re-

ceives usury, he cannot set this

up as a .defense to an action on
the note made by him. #.

VENDOR.

1. Plaintiff agreed to convey to de-

fendant, and defendant agresd
to purchase, a lot of land with all
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the buildings and improvements
thereon, and between the time of

the signing of the contract, and
the time fixed by it for the delivery
of the deed, the possession and
the payment of the purchase
money, the building on the lot

(which constituted its chief value)
was destroyed by fire: Held, that
defendant might refuse to com-

plete his contract until the build-

ing was rebuilt. Wicks v. Bowman^
225

w
WAIVER.

1. Where C. was improperly joined
as a defendant with A. and B.,
and it was separately stipulated by
A. and B. that the case might be
tried and "judgment entered for

the amount proved to be due :
"'

Held, that they were thereby pre-
cluded from objecting to the dis-

missal of the complaint as to C.,

and the entry of a judgment
against themselves. Lowe v.

Rommell, 17

performance of entirely adverse

judgment not a waiver of the right
to appeal.

See APPEAL, 17, 18.

WITNESS.

when opinion of, can be taken.

See EVIDENCE, 1.

to act of adultery in divorce

suit, when discredited.

See EVIDENCE, 4.

examination of adverse party
before trial.

See EXAMINATION OP ADVERSE
PABTY.

WRITTEN INSTRUMENT.

, A written instrument conveying
an interest in property e. g. a

lease takes effect from the time
of its delivery to the grantee, and
not from the date on which it

purports to have been executed.

DeRondev. Olmsted, 398
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