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legal rate not usury, 292
VERDICT.
Correctness of, not brought in re-
view by general sssignment of
error, . 50
When construed to mean one defend-
ant, 300
WARRANTY.
Whether representations relied on
of jury, 293
WILLS.
Construction of, 27-50-51 .
Impeachment of, 133
Construction of, 300
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IN the case of Ohio vs. Lucius B.
Eager, for malpractice as an attorney
at law, Judge Cadwell decides that

WEe will send five copies of THE:GUYAHOGA COUNTY COMMON
Law ReporTer, one year, to onel PLEAS.
Post office address, outside of (,'le\'e-' —_—
land, for $5.00. ! MAY TERM. Ihow.
PrrrespurGH supports a daily Law! R Fo PAINE VS0 Fo W, COFFIN,
Bulletin which, as we are informed by | What are Fixtures—When Tenant has

. . . . LU Right to Remove, cte.

it publishers, has a subscription list | HasiLroy. J.:

o ’ A Ny X

of 400 at $10 per annum each sub- This is an action brought by the

seription, containing information ofi laintiff to recover upon . certain
the xame character as that published | [ease for certain back rent claimed to
in this paper, except the item of legal | be due. The lessor asks that a tem-

The Marviaud Law Re- ' porary injunction may e granted

1 . . 1 against the defendant upon the ground
cord, a weekly, published at Balti ltlmt he is about tosremove certain

more, at $2.00 per annum, which pub-1 gy tyres from the premises. It seems
lishes decisiong, records of property !that the premises were occupiced by the
transfers, deeds, mortgages, judg- ! defendant as astore-room under a leasc
ments, etc., has, in the three months | which was to continue for the period
o . . i of three years. The conditions of the
of its oxl?tcnce ~]"°t_ past, received an lease were, in substance, that the de-
avernge increase of seventy-five sub-|fopdant, the lessee, was to veeupy the
seribers per week.  What will Cleve-; premises for six months, and at the
land do for a like enterprise? rend of six months was to ypay three
! “hundred dollars, the rental upon  the
ilease being six hundred dollars per
.year, and thereafter fifty dollars per
month as rent. ‘The plaintiff states
that the defendant has paid nothing.
Court, U. 8. Circuit and District  and is now  threatening to rewove the
Courts, Syllabi of Decisions of the ' fixtures in the building, consisting of
Supreme Court of Ohio; important ® furnace, also of a particion that has
~decisions of the Supreme Courts ofll)ocn t'.r?('}e(l "" t’he l)n|~l(l.n.|g., cer'tan".
. o counters, and a frame work tor draw-

other States, and decisions of the g st up along the side of the build-
State District and Common Pleas 'ing, also certain platform  tables, a-
Courts of Ohio, especially ot‘(fll}-;|]|<,.3t||(éy are termed, and he axks for w
ga county. 1:95lr:umng order }o prevent the de-
In addition will be published n fendant from taking them out; says

1 . that he has commenced an action of

complete report of the proceedings of | forcible detainer for the purpose of
the U. S. Circuit and District Courts ! throwing them out; that the defend-
in this District, Eastern Division ; ant is wholly insolvent, that proceed-

Actions Commenced, Judgments Ren-!"E8 11 Bankruptey have been com
> menced against him in the United

. « Fileq !B . )
dered, Motions and Demurrers Filed ', 10y Court; the defendant has for-

opinions.

Tue LAw Rrerorter for 1879 will
be devoted to the publication of Lega]
Decisious of the U. 8. Supreme

in Cuyahoga Common Pleas, Deeds,
Mortgages, Billsof Sule and Mechan-'

it is misconduct in office, such as war- | ics’ Liens recorded in the office of the
rants the suspension of an attorney i Recorder of said county, and all as-
from practice, to compound & misde-'s gnments made under the State in-
meanor. ‘»solvent law. |

feited the term of his lease by the
non-payment of rent on demand, the
stipulation of the lease being that a
demand may b2 made at any time af-
ter it becom s due to the same effect
as if male at the time of falling due.

The answer is a gener 1 deaial as to
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the taking away of anything. Itis
further said that there was a mistake
made in the execution of the lease; that
the copy set out in the petition is not
accurate; that instead of paying three
hundred dollars April 20th, as back
rent, defendant’s copy of leasc stip-
stipulates thatit is to be paid as ad-
vance rent, the idea being that the
lessee was not to pay anything at all
for the six months’ rent; and the de-
tendant asks for a reformation of the
lease in that regard; says that he is

ready and willing to pay the rent that

is due and has offered to pay it and
asks that the plaintiff be enjoined from
pursuing his action of forcible de-
tainer.

The reply denies these averments

on the part of the defendant—that

there was any tender ever made;
avers that there was a pretended ten-

Jder made, but that on plaintiff’s of-
fering to take it the defendant with-
drew it and refused to pay it and said
that he would pay it sometime during

the day.
A restraining order was granted

the term of the lease and that the
continued possession  would Dbe a
wrongtul possession unless he had a
right to remain, and therefore when
the lease wes forfeited his term had
| expired and he would no longer have
{any right to take it way. The doc-
trine maintained by other authorities
is that the tenant may remove the
property at any time so long as he
retains  possession of the leasehold
estate,which proceeds upon the theory
that by an abandonment of the premi-
ses the property left becomes the
property ot the landlord.

Thus there are three holdings upon
that proposition. I incline to think,
however, that s long as the tenant re
mains in the actual possession of the
property —has not vacated—remains
there perhaps under question of right,
as a suit in this particular case is now
pending to determine whether or not
that right has been forfeited—the ten-
ant has the right to remove, if the
fixtures are of the character which he
lmay remove.

Now as to whether they are fixtures

{way as trees growing in an orchard;
| but, in the former case, they are cul-
i tivated for the purposes of trade and
tare regarded as personalty, while in
the latter, being intended asa perman-
ent accession to the lands, they are.
regarded as Dbelonging to the realty.
The general principle to be kept in
view, which underlies a]l questions of
this kind, is the distinction between
the business which is carried on in
or upon the premises, or locus
{in quo. The former is personal
in its nature and articles that are
‘merely accessory to the business,
‘and have been put on the premises
“for this purpose, and not as accessions
‘to the real estate, retain the personal
‘character of the principal to which
they appropriately belong and are
' subservient.”

Now there have been some affida-
vits, perhaps two or threc on each
I'side ot this case, showing the charac-
I'ter of these fixtures—how pernanent-
ily they are attached to the freehold.
i‘It appears that the turnace in this
“case 18 a portable furnace, and was set

or not as between landlord and tenant , upon the floor in the basement with
is the only remaining question. In | pipes leading from itto the floor where-
the 1st Ohio State, Teaff vs. Hewitt, | there are some two or three registers
the Court said: *A fixture is an ar-| through which the heated air comes
ticle which was a chattel, but wnich, into the store room. The registers
by being atlixed to the realty, becamelarc attached. There is no question
accessory to it and parcel of it. The about those. They should remain.
true criterion of a fixture, apart from 'But this portable furnace, having no
established usages or special agree- attachment whatever to the freehold,
the case at 'this time A motion is'ment, is the united application ot the seems to me to stand in the same posi-
now made by the defendant to modify | following requisites, to wit: 1. Ac- tion as that of an ordinary stove. It
this restraining order, and the ques-| tual annexation to the realty, or some-' Was placed there by the tenant simply
tion arises whether the plaintiff, under thing appurtenant thereto. 2. Ap- for the purpose of transacting his

upon the application of the plaintift
iu this case, and upon the coming i

of the answer of the defendant a re-
straining order was also granted, tem-
porarily, by the consent of the plain-
tiff in the case, until the case should
he heard, upon the defendant’s giving |
bail as requested. This bail was’
never given, and that is the status of

- the circumstances of the case, has any ! plication to the use, or purpose, to
right whatever to these fixtures in the | which that part of the realty with
store. . which it iy connected, is appropriated.

It was undoubtedly the rule of 3. The intention of the party making
thecommon law that anything attached | the annexation, to make a permanent
to the freehold in any manner by the accession to the freehold, which in-
tenant became the property of the
landlord. This rule has been very

spection of the property itself, taking
much modified by subsequent decisions

into cousideration its nature, mode of

tention is determinable from an in-

in favor of the tenant. He is allowed

to take away anything that was not
designed to hecome part of the free-
It is said, however, that what-

hold.
ever right the tenant may have had,

before this lense was forfeited, to tuke

away these fixtures, he has no such

right now ; that a tenant, if he wishes
to remove any property that he has
put into the premises, wust do it dur-

ing the term of his lease or not at all;
that atter the expiration of the lease
by forfeiture or otherwise, he no
longer has any right there, although
he may be in possexsion of the prop-
erty. The decisions are very diverse
upon that proposition. Some ot them
maintain that it must be done during

attachment, purpose for which it is’
used, the relation of the party making
the annexation and other attending
circumstances.”  All these must com- '
bine in order to make a fixture and

that is the criterion by which it is to] .

be determined whether a certain thing :
is or is not a fixture. i

In the 22d Ohio State the Court.
uses the following language: *“ That.
the mode of annexation alone will
not determine the character of the
property aunexed is apparent from 1
the fact that property may be annexed |
by the same mode, and yet be persoi-|
alty in the one case and reaity in the |
other. Trees growing in a nursery:
are annexed to the soil in the same |

business,

| In relation to the partition, that is
i permanent. It separates one part of
“the room from the other. This fix-
ture attached to the side of the wall
for holding drawers, there is no ques-
tion but that is a permant fixture.
Some of the counters are set upon the
floor, not fastened in any way, and
some of them are nailed to the floor.
They were there and used simply by
the tenant in carrying on his business.
The safeis also there.  The same may
be said of that.

In reference to the platform tables,
as they are termed, we think those
are permanent. They are attached
in a permanent manner—secared to
the window, to the floor and to the
side of the building, and constructed
in such a manner that if taken down
they would not be of a particle of use
to anybody.

As to this shelving, drawers, ete.,
as I have said before, they were not
designed to be permantly attached to
the trechold, and as a matter of fact.
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are the same as were formerly used
by the tenant in the building at the
‘Weddell house from where he removed
into this building.

I find that the partitions, platform
tables, registers in the floor, a.e fix-
tures and cannot be removed; that
the counter, shelving, drawers and
furnace are simply chattels and may
be taken away by the tenant. The
restraining order will therefore be
modified in that particular.

—_— e —————— - —

SUPREME COURT OF OHIO.

DECEMBER TERM.

Hon. William White, Chief Justice;
Hon. W. J. Gilmore, Hon. George
W. Mcllvaine, Hon. W. W. Boynton,
Hon. John W. Okey, Judges.

Motion Docket.
TuespAy, December 24, 1878.

No. 24. Stephen Shelden vs. Jas.
McKnight, agent of the State of Mis-
souri.

Motion for leave to file petition in
error to reverse the order of the Hon.
E. F. Bingham, a Judge of the Court
of Common Pleas of Franklin coun-
ty.

GILMORE, J.:

1. There is no authority for tak-
ing a bill of exceptions, setting out all
the testimony in a proceeding before
a Judge, under the act of March
23, 1875 [72 Ohio Laws, 79.]

2. An order made by such Judge
is not reviewable on error.

Motion overruled.

No. 25. Exr parte Stephen Shel-
don. Application for a writ of habeas
corpus,

GILMORE, J,:

1. The certificate of authentica-
<ion provided for in section 5,278 of
the United States Revised Statutes
[1,027] is not required to be in any
particular form, and where the lan-
iuage employed by _the demanding

sovernor in the requisition, shows the
copy of an indictment annexed there-
to to be authentic, it is sufficient.

2. It is no ground for discharging
a fugitive from justice on habeas cor-
pus that the indictment, after charg-
ing embezzlement, by way of con-
clusion in the same count, also avers
that ‘,:so the defendant committed lar-
ceny.

3. Where from the authenticated
copy of the indictment annexed to the

requisition it appears that the fugi-
tive stands charged in the demanding
State with embezzlement, the printed
statutes of such State, purpofting to
be published by its authority, may be
received to show that embezzle-
ment is made a crime by the laws of
that State. o

4. After an alleged fugitive from
justice has been arrested on an extra-
dition warrant, he will not be dis-
charged on the ground that there was
no evidence before the executive issu-
ing the warrant, showing that the
fugitive had fled from the demanding
State to avoid prosecution.

Application denied.
| No. 5. Albert Wolf vs. The State of
Ohio. Motion for leave to file peti-
tion in error to the Court of Common
Pleas of Franklin county. Motion
overruled on authority of Griffin vs.

IThe State decided December 17,
1878.
No. 20. George B. Kennedy vs.

The State of Ohio. Motion for leave
to file a petition in error to the Court
of Common Pleas of Trumbull coun-
ty. Motion granted.

No. 23. Carlin Wheeler vs. The
State of Ohio. Motion for leave to
file a petition in error to the Court of
Common Pleas of Allen county. Mo-
tion granted.

Gieneral Docket.
No. 370. The State ot Ohio on re-

lation of Lyman S. Colburn vs. The
Oberlin Building and Loah Associa-
. Quo warranto.
© OKEY, J.:
I 1. A building and loan association
zincorpomted under the acts of May,
(1868 [S. &S. 194, 194], has not the
power to refuse to loan its funds to its
members; nor to establish such rules
and regulations, or to conduct its bos-
iness, as to prevent the loan. of
(its  funds to a member who
bids the highest premium therefor;‘
nor to borrow money for the purpose’
of lending it; nor to divide or distri-
"bute its funds among its members in
‘advance of the distribution at thel
winding up of the corporation; uor to
i traffic in shares of its own stock.

2. Such corporation, acting in
good faith, and reasonably, may com-
. promise with a member, and release |
Ihim from turther obligation to the cor-
i poration, whether the indebtedness is

tion shall be ousted of its franchise tv
be a corporation, or from the exercise
of the powers illegally assumed.

Judgment that the corporation be
oustedfrom the exercise of the powers
mentioned in the first, second, third,
fourth and seventh specifications of
the information.

The city of Akron vs. the Chamber-
lain Company. Error to the District
Court of Summit county.

McIuvaiNg,J. Held:

1. The owner of a lot abutting on
an unimproved street of a city or vil-
lage, in errecting buildings thereon
assumes the risk of all damage which
may result from the subsequent grad-
ing and improvement of the street by
the municipal authorities if made
within the reasonable exercise of their
power.

2. The liability of a municipalty
for injury to buildings on abutting lots
exists only where such buildings
were erected with reference to a grade
actually established, either by ordi-
nance or such improvement of the
street as fairly indicated that the
grade was permaneutly fixed, and the
‘damage resulted from a change of

such grade, or where the buildings, if
'erected before a grade was so estabh-
lished, were injured by the subsequent

establishment of an unreasonable
rade.
3. ‘Whether a grade be unreason-

able or not must be determined by the
circumstances existing at the time the
grade was established, and not by the
circumstances existing at the tine
abutting lots may have been im-
proved.

4. Within the principle of muni-
cipal liability, as above stated, is the
case where a lot is improved in an-
ticipation of, and with reference to, a
reasonable future grade whis is after-
wards established, and damage results
from a subsequent change in the
grade.

Judgment reversed and cause re-
manded for a new trial.

No. 506. Matthew Thomas et al.
vs, Miles Greenwood et al.  Error to
the Superior Ceurt of Cincinnati. |

The Chiet J -tice announced the
conclusion of the court in this case,
afirming the judgment of the court
below.

Okey and Gilmore, J. J. dissented

tor a loun or on subseription.

3. Where a corporation has:
abused or misused its corporate pow-
ers, but not in any particular as to
which it is declared by statute the act |
shall operate as a forfeiture of its char-
ter, the court is vested with a discre-
tointo determine whether the corpom-]‘

on the ground that the issue of bonds
under the act of May 15, 1878, known
as the “Two Millions Act,” ought to
be enjoined.

The (:Finion in the case is not yet
prepare

Court adjourned to Monday, Janu
ary 6, 1874

.
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SUPREME COURT OF THE U, S.

No. 74—~O0CTOBER TERM. 1875,

GEOGRE B. PETERS Vi, D, W. BOWJMAN,
ADMINISTRATOR.

Lien for Purchase Money-—Estopecl to
Deny Title of Vendor.

Upan a bill to enforce a lien for purchase
money, whore there has been no fraud and
no eviction, actual or constructiv:, the ven-
dee or those in possession under him, can-
not controvert the title of the vendor, and
no one claiming an adverse title can be
permitted to bring it forward and have it
settled in that suit,

SWAYNE, J.:

This is a bill to enforce a lien upon
real estate situate in Tunica county,
in the State of Mississippi.  Bowman
owned the premises in fee simple, and
sold the undivided half to Eostick,
and gave him a written contract,
valid in equity, but not sufficient to
pass the legal title.

Bostick died in 1868, possessed of
property in Mississippi and Tennessee,
and leaving a last will and testament.

By one of the clauses he appointed
Gwinn his executor in Mississippi, and
the appellee, Elliott, his executor, in
Tennessee.

By another clause he authorized
the Mississippi executor to lease or cul-
tivate the premises in question with
Bowman; and finally under the cir-
cumstances named, ‘‘to join the said
Bowman in making sale and title to
the purchasers.”

By another clause, after the pay-
ment of all legacies, debts and ex-
penses of administration, he gave to
three persons, whom he named, and
their successurs, as trustees, the entire
residue of his estate, ‘‘to be invested
by them in a suitable site and build-
ings for a female academy” in Tennes-
see, and to be otherwise devoted to
that institution.

Gwinn died in the lifetime of the
testator.

“On the 11th of January, 1869, the
Probate Court of Tunica county
granted “‘letters testamentary of the
said last will and testament” to El-
liot.

On the 25th of January, 1869, El-
liott, describing himself as ‘‘executor
of the last will and testument of J.
Bostick, acting under the powers
conferred by said will,” and Bowman,
united in conveyance with full coven-
ants to the four brothers, Jaquess, for
the - consideration of 84,000 paid in
. cash, and the further sum of 24,000
dollars, for which four notes were
given by the vendees, each for the

m of six thousand dollars, and pay-

le respectively on the first day of

January in the years 1870, 1871,
1872, and 1873, with interest aut the
rate of =ix per cent. per annum.

In reference to these notes the deed
containg the  following  provision:
“Aud to secure the paymentof each
and all of which said notes and inter-
est an express lien iz hereby retaived
by the parties of the first part upon
the reul estate and premises” in
question.

The note maturing on the 1st of
January was paid Dy the Jaquess
Brothers.

On the 26th of January, 1870, they
sold and conveyed the premises to the

appellant, Peters, for the considera-t

tion expressed in the deed of the sum
of 311,920 cash in hand, “‘and the as-
sumption by the said Peters of the
payment of three promissory notes for
$6,000, made by the- first parties
(Jaquess Brothers), and payable to
Elliott and Bowman, for the same
land herein conveyed.”

This deed contains a covenant of :
the right to convey, of seizin, and of’}
general warranty.

The covenant of good right to con-
vey is synovmous with the covenant
of ‘seizin.  The actual seizin of the
grantor will support both, irrespece-
tive of his having aun indefeasible
title.

These covenants, if broken at all,
are broken when they are made They
are personal, and do not run with the
land:  Moiston vs. Hobbs, 2 Mass.
433; Greenby vs. Kellog, 2 4. R. 2;
Hamilton vs. Wilson, 4 J. Rep. 44.

Peters put his co-defendants, Gen-
eral Chaliers and wife, in possession
of the premises under an arrangement
whereby when they should pay the
balance of the purchase monev he
would convey to Mrs. Chalmers.
Their possession has since continued,
and has been undisturbed.

On the 8th day of November, 1869,
the sume Probate Court granted letters
of anministration **upon the estate of
J. Bostick, deceased, with the will of
said Bostick annexed,” to Elliott,
upon his giving a sufficient bond and
taking the oath prescribed by law,
both of which were then done.

The original bill was filed on the
28th day of February, 1873, to en-
force the lien reserved in the deed of
Elliott and  Bowman to Jaquess
Brothers to secure the notes given
for the purchase  money,” the
three last of which are wholly unpaid.

On the 31st of July, 1874, Elliott,
to obviate objections made to the
prior deed, executed a second to the

Jaquess Brothers tor the same premi-

ses. In this deed he describes him-

ant.,

selt as “‘administrator with the will
annexed of said Bostick,” etc.

The depo=ition of Eliiot shows that
Bostick never had any title to the
premises but what he derived from his
“contract with Bowman ; that Bowman
{after Bostick’s death, insisted upon
selling, and hence the sale to the Jaquess
Brothers.

The court below decreed in favor
of the complainants.  Peters brought
the case here for review.

There is no controversy about the
leading facts of this case. The que:-
tions presented are all questions of
law. Bowman had the legal title to
the entire premises, and that title he
conveyed toJaquess Brothers, and they
conveved it to Peters. 'The deed of
Elliott and Bowman contained all the
usual covenants of title. The coven-
ant of warranty ran with the lend and
passed by assignment to Peters. The
deed of the Jaquess Brothers pro-
duced that result.  In the event of a
failure of title, Peters can sue upon
this covenant in either deed: King
vs. Kerr's, adm’r, 5 Ohio, 156. When
broken it becomes a chose in action,
but a subsequent grantee may sue the
warrantor in the name of the holder.
There can be but oue satisfaction :
Id. A sheriff’s or a quit-claim deed
will carry the covenant Dbefore its
breach to the grantee: White vs.
Whitney, 4 Metc., 81 ; Hunt vs. Ami-
don, 4 Hill, 345. )

Where at the time of the convey-
ance with warranty there is adverse
pussession under a paramount title,
such possession is regarded as eviction
and involves a breach of this coven-
Where the paramount title is in
the warrantor and the adverse pos-
session is tortious, there is no eviction,
actual or constructive, and no action
will lie: Noonan vs. Lee, 2 Black,
507; Duval vs. Craig, 2 Wheat, 62.
Here there is no adverse possession,
and no eviction, actual or construc-
tive, nor does it appear that suit has
been threatened, or that an adverse
claim has been set up by any one.
The possession and enjoyment of the
property by General Chalmers and
his wife have been the same as if their
title were indisputable. It is insisted
that the first deed of Jlliott was fatal-
ly defective, because the letters from
the Probate Court under which he
acted in making it, were issued to him
as executor and that both deeds were

void, because under the will and the
;circumstances there was no authority
ito sell; and lastly, because the resi-
duum of the estate of the testator,
including proceeds of the premises
in question,~was disposed of in a way
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forbidden by a law of the State of
Mississi ppi.

We prefer to rest our judgment
upon a ground independent of all
these points, and which renders it un-
necessary to examine them.

It is the settled law of this court’
that upon a bill of foreclosure, or, as
in this case, a bill to enforce a lien for
the purchase money, and where there
has been nofraud and no eviction,
actual or constructive, the vendee, or
a party in possession under him, can-
not controvert the title of the vendor;
and that no one claiming an adverse
title can he permitled to bring it for-
ward and have it settled in that suit.
Such a bill would be multifarious, and
there would be a misjoiner of parties :
Noonan vs. Lee, supra; Dial vs.
Reynolds, 96 U. 8., 340. In such
cases, the vendee and those claiming
under him, must rely upon the cov-
enants of title in the deed of the ven-
dor. They measure the rights and
the remedy of the vendee, and if there
are no such covenants, in the absence
of fraud, he can have no redress.
This doctrine was distinctly laid down
in Patton vs. Taylor, 7 How., 159,
and was reexamined and affirmed in
Noonan vs. Lee; see also Abbott vs.
Allen, 2 J. C. R., 519; Corning vs.
Smith, 2 Seld., 84; Beebe vs. Swart-
wout, 3 Gilman, 162. That the ven-
dor is insolvent or absent from the
State, or that an adverse suit is pend-
ing which involves the title, dves not
withdraw the case from the operation
of this principle : Butler vs. Hill, 6
Ohio 8., 218; Platt vs. Gillchrist, 3
Sand. S. C., 118; Latham vs. Mor-
gan, 1 Smedes & Marshall’s Ch. Rep.
611.

The rule is founded in reason and
Jjustice. A different result would sub-
vert the contract of the parties and
substitute for it one which they did
not make. In such cases the vendor
by his covenants, if there are such,
agrees upon them and not otherwise,
to be responsible for defects ot title.
If there are no covenants he assumes
no responsibility, and the other party
takes the risk. The vendee agrees to
pay according to his contract, and se-
cures payment by giving a lien upon
the property. Here it is neither ex-
pressed nor implied that he may re-
fuse to pay and remain in possession
of the premises—nor that the vendor
shall be liable otherwise than accord-
ing to his contract.

Where an adverse title is claimed it
cannot be litigated with binding effect
unless the claimant is before the
court. We have shown that he can-
not be made a party. One suit can-

not thus be injected into another.
Without his presence the judgment or
decree as to him would be a nullity.
’Il‘)he law never does or permitd a vain
thing. '

Agtitle which cannot be made good
otherwise may be made so by the
lapse of time or the statute of limita-
tions. Is the vendor’fo wait wait un-
til this shall occur, and in the mean-
time can the vendee, or those claim-
ing under him, remain in possession
and enjoy all the fruits of the contract
and pay neither principal nor interest
to the vendor ?

Chancellor Kent well says: It
would lead to the greatest inconveni-
ence, and, perhaps, abuse, if a pur-
chaser in the actual possession of land,
and when no third person asserts or
takes any measures to asserts a hostile
claim, can be permitted, on a sug-
gestion of a defect or failure of title,
and on the principle of quia timet, to
stop the payment of tge purchase
mouney, and of all proceedings at law
T recover it:” Abbott vs. Allen,
supra.

The decree of the Circuit Court
afirmed. :

[Reported by R P. FrLoob.]
COURT OF COMMON PLEAS,

Actions Commenced.
Dec. 27.
14390. 8. Dettlebach vs. Caroline New-
man et al. Appeal by deft Judgment
Nov. 30th. W. P. Rogers; J. Grannis.
Dec. 28.
14391. John Ruhland vs. Clemens Stolz.
oney only. Foster, Hinsdale & Carpenter.
14392, Alice Rurrett vs, Thomas Jones.
Money and relief. Nesbit & Lewis.
14393. Michael Wooldridge vs. Willard
B. Thomas et al. Money and to subject
lands. Wwm. K. Kiad.
-14394.  Clemens Stolz vx. Lonise C.
Boltz. Money only. (. Nichols.
14395. Unice Hurlbut ve. Laura Bots-
fort et al. Dower. Perry Prentiss.
14396. Same v Regina Reinthal et al.

Same. Same.
14397. Same vs. Fanny Straus et al.
Same. Same.

14398.  Same vs. James Wade, Jr. et al.
Money and relief. Same.

14399, Jamex Ruple vs. Geo. Engel et
al. Money and foreclosure.. W. 8. Ker-
ruixh.

14400. Edwin Cowles vs. Geo. Cowing

Dec. 30.

ton. Money only. R. A. Davidson,
14404.
et al.

relief. Marvin, Taylor and Laird.

iet al.
11 J. Kretch.

et al.  Injunction and relief. Prentiss &
Vorce.

14401, Faneuil Hall Ins. Co. ve. H. M.
Crosby et al.  Money only. Frank A.
Spencer.

14402. Richard Cunningham et al. vs.
Henry Harris. Money only. E.J. Blan-,
din.

14405. William Heisley as ex. etc., of
Elizabeth, alius Betsy Gillegan vs. Mary
Ann Williams et al. -To quiet title and
equitable relief. Arnold Green.

14406. Michael Shannon et al. vs. The
State_of Ohio. Kessler & Robison.

14407. Henry Baker vs. Denmore Brat-
ton. Money only. (. H. Hubbard,

: Dee. 31.

14408. * Morgan, Root & Co. va. Wells &
Wedge. Cognovit. Geo. S. Kain; Frank
A. Spencer. .

14409. S. Henry Benedict et al.vs. A,
C. Brown. Cognovit. Prentiss & Vorce;
R. J.. Winters,

14410. Same vs. Same. Same. Same.

14411. Samuel B. Prentiss vs. Ira But-
terfield et al. To subject land. Baldwin
& Ford. .

14412. Benjamin Pearsall va. William
Lockyear et al. To subject land and equit-
able relief. John T. Sullivan. Bishop,
Adams & Bichop.

14413. Wm. H. Babcock vs. Fanuny
Launder. Cognovit. Babcock & Nowak;
Wm. Abbey.

14414. James A. Hayes et al. vs. H. J.
Holbrook et al. Money and equitable re-
lef. Hord, Dawley & Hord.

14415. James M. Wight vs. Patrick
Sullivan. Money only. Jackson & Pud-

ney.

14416. Edward Haslam vs. C. O. Stet-
son. Appeal by deft. Judgment Dec. 13.
Gilbert, Jlohnmn & Schwan,

14417. Ferdinand Schsermann vs, A,
Montpelier. Appeal by deft.  Judgment
Dec. 2d

14418. Griffeth Morgan vs. Same, Saume
Same.

14419. Benjamin Gates vs. C. H. Rich-
mond. Motion to amerce deft. as att, In-
gersoll & Williamson.

Motions and Demurrers Filed.

Dee. 27.
2119. Edwards et al. vs. The Highland
Coal Co. et al. Motion by plaintiff to con-
firm report and supplementary report of (.

E. Pennewell, Referee and for a decree.
2120. McLanghlan et al. exrs, vs. King
Demurrer by plaintiff to answer of

2121.

Webb et al. va. Fitch et al,, trus-
tees, etc., et al.

Demurrer by defts. to the
petition.

2122. Bingham vs. Stoneet al.  Demur-
rer by deft. Arnold Green, to the reply of
plaintiff, to his answer and cross petition.

Dec. 2.

2123. Picket vs. Mathews. Demyrrer
to the petition.

i 2124, Gibbons vs. Byrider et al.  Motion
by defendants to dismiss action.

. 72125, Ohio & Penn. Coal Co. vs. Bowler,
1 receiver, et al. Motion by defendants to
| strike petitién from the files,

i 2126, Halle vs. Schaefer et al.

Motion
by deft. Magdalena Schaefer, to  require
'plft. to make petition more definite aud
"certain.
I 2127, Holmes vs. Holmes et al. Mo-
[tion by deft. to strike from the answer of
| defts,

2128.  Cleveland Paper Co. vs. Fairbanks
et al.  Motion by deft. A, W, Fairbanks, to
discharge attachment and garnishee with

14403. Jessie C. Downs vs. S, M. Charl- | athidavit., |

2129. Zoeter v, Lamson. Motion to

M. E. Rawson vs. John Patterson ' require pltt. to ameund his amended petition
To foreclose mortgage and equitable | by striking out, ete.

2130. Honghtaling et al. vs. Brennan et
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al. Motion by defts. for order directing
John M. Wilcox, Recciver, to deliver to
defts, goods to the amount of $100 from
property in his poseession,

2131, Bachuset al. va. The Aurora Fire
and Marine Ins. Co. Motion to make the
petition more detinite and certain.

2132, Davidwon vs. Whitman,
by defi. for a new trial.

Motion |

Dec. 30.
2133. Same va. Same. Motion by piff.:
for mew trial. |
* 2134. . Rogers vs. Hughes. Motion by
PIf. to set aside report of referee and for

new trial,
Dec. 31.
2135. Henke vs. Carran. Motion to
strike out from answer, make rame more
definite and certain and to seperately state
and number defenses.

01236, James Gibbons vs, Wm. C. By-
rider et al. Mottion by defts. to discharge
attachment with notice and acknowledge-
ment of service. )

3137. Farrington et al. vs. Fournier et
al.  Motion by deft. A. Fournier to dismiss
action for non-compliance with order to
separately state and number.

2138. Heil et al. vs. Wolf et al. De-
murrer to second defense of answer of

Elizabeth Wolf.

Motions and Demurrers Decided.
Dec. 23.
1847. The Hibernia Ins. Co. vs. John
McKenny et al.  Overruled.

2101. Henry P. Hubbull et al. va I.

Reinthal.  Overruled.
Dec. 31.

2132, Davidson vs, Whitman. Over-
raled. Deft. excepts.

2133. Same vs. Same. Same. PIff. ex-
cepts,
RECORD OF PROPERTY

TRANSFERS

In_ the County of Cuyahoga for the
Week Ending January 4, 1879,

MORTGAGES.
Dec. 28
Eliza Lepper et al. to N. E. Smith.
8175. .
B. L. Pennington and wife to C.
I5. Shattuck. $1050.
Dec. 30.
Loavi-and Electa, A. Nichols to Geo.
‘0. Baslington. 81,000.
Patrick Lynch and wife to M. S.

Hogan. 8200,

Elisha A. Hoffman to M. Lauer.
$200, ’

James Roach to -E. Christian.
$124.92.

‘Geo. H. Tower and. wife to Wm.
Dobson.  $200.

Dec. 31.

Frank Zak and wife to Joseph Zak.
£600.

Wm. Bowman, exr., to S. Jenny
Slutz.  $267.54.

Isabella O’Neal and husband to
Chirlotte Scheuer.  $500.

Emily A. Harvey to the U. S.

Mortgage Co. 818000,

Catharine O'Toole and husband to
Patrick Ryan. 8800.

Wm. and Louisa Herchert to
Christ’an F. Behltie. 86(0.
Jan. 2,

‘Mary A. and C. W. Coates to
Henry Hally. $1,000. :

Arthur S. Norway and wife to Otis
Farrer. $125.

Mary and John Gack to Noah N.
Spafford.  $500.

Jacob Stephan and wife to Conrad
Wastarwaller. £325.

John Kist and wife to Liberty
Lodge No. 3, A. 0. Good Fellows.
$400.

Henry J. Johnson and wife to. H.

J. Winslow. 4,000,
Henry Paul to James and Anna
N. Junker. $1,000.
Jan. 3.

Joseph Havlicek and wife to Jacob
Finger. Twelve hundred dollars.

Louisa Schrieb to Sarah Walworth.
One hundred and fifty dollars.

H. P. Weddell and wife to Society
for Savings.  Twenty-five thousand
dollars.

Doroethy and F. W. Cooper to The
Citizens Savings and Loan Asgocia-
tion.  One thousand dollars.

Lazarus  Fuldheim and wife to
Simon Newmark. One thousand
dollars. —_

CHATTEL MORTGAGES.
Dec. 28.

J. C. Secholey to B. H. Barney.
£1,000,

Theodore Bender to Wm. Walter.
879.14.

F. E. Munger to Baily & Wat-
kins.  860.

Dec. 30.

Geo. Shoellhammer to Chas. Fogler
&250.

Sulter & Beck to Robert and Ma-
tilda Beck. 8624,

Geo. H. and Welhelmina Koble to
Geo. Rettberg. $1,000.

Jas. H. Clark to Holland Brown.
£187.20.

Dec. 31.

Merian Bros. to S. J. Miller. $120.

Maggie McDonald to same. 260,

Con. Sullivan to M. O’Donnell.
£100.
Henry W. Acker to Geo. Muth,
Sr.  81,500. '

Peter Ruthenbuecher to Felix Ni-

cola. 8500,
Mason to Mrs. J. Ross.

- Frank 8.
$428.61.

Bernard McCarty to Bernard Mec-
Carty, Jr.  81,500. :

F. 8. Mason to J. O.
$413.13.

Dan’l Austin to T. R. Bolton, as-
signee.  862.80.

Mason.

Joseph Czaloum and wife to Frank
B. Czaloum. 8200.

John W. Dodge to F. L. Raymond.
$116. :

Orlando Van Hire to C. K. Saun-
ders.  $2¢,

Jan. 2.
John Anderson to Charles C. Bol-
ton. ¥75.
H. H. Kerr to Samuel Crobaugh.
£150.
Jan. 3.

Geo. Von Metzch to John S. Don-
nelly. Thirty-three dollars.

Howard Marguard to Karl Klein-
dienst.  Four hundred dollars.

DEEDN.
Dec. 25.

Geo. W. Canfield and wife to John
Mallecek. 8:200.

Jas. M. Hoyt and wife to Patrick
Gleason and wife. 8300

Levi Haldeman and wife to John
Hartness. 817,000,

Hugh Harrison and wife to Rus-
sel. 81.

Robert Russell to Rebecca Harri-

son. 81,

Alvah A. Jewett to John Gainon.
650,

S. D. Smith and -wife' to Daniel
Gilfether. 81,000.

John Brownet al. by Mas. Com. to
J. A. Wiener. 8710. :

John B. Bruggeman et al. by Mas,
Com. to James Corregan. 81,800,

Joseph Frengle et al. by Mas. Com.
to William Meyer. $800.

L. S. Holden et al. by Mas. Com.
to H. Haines. 81,284,

John Kortan et al. by Mas. Com.
to Geo. Duty. 8534.

’ Dee, 30.

James Decker and Jan. Zocter and
wife to Wm. Fry. 8576.

Margaret Kerver,adm’x of N. Kerr
to Wn. J. Gordon. 81,241.77.

John J. Neville and wife to M. K.
Brown. 8150.

Wm. T. Upham and wife to Alfred
Adams. 810,

Wm. H.- Van Wie and wife to
John Flanagan. 8500.

Ruben Yeakel and wife to Elisha
A. Hoffman. 8100.
David Z. Herr and wife to Elisha
A. Hoffman. 84,150, :
Rachael Watkins et al. by Mas.
Com. to David James. 8396.

David James to Wm. Swinbank,
$400.

Dec. 31.

Patrick Baylin to Bridget Baylin.
$1,200.

Joseph and Mary Czaloun to Va-
clav and Mary Zaul. $700.

. Lorenz6 and, Henry Carter, exs. of
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Alonzo Carter to  American Steel and
_Boiler Plate Co. $2,181.17.

J. M. Curtis and wife to Wm.
Herchert. $1,220.

Sarah Hobbs and  husbaud
Isabella Neal. $100.

Dorothea Joerndt and Husband to
Henry Lards. $1,200.

Martha Victoria Joues to Susan C.
Newberry. $1,800. '

Wm. J. Lewis, agt., to George A.
Smith. 34,600. !

Sarah Pankhurst to Sarah E. Ruple
etal. ¥2.

W. C. Worthington et al. to Sarah
E. Ruple et al. =2,

Chas. D. Pickering et al. to L. E.
Paliner.  3400.

John Lengenfelder and wife to I.
H.Melcher. £1,500.

Anson Smith et al. to Wm. N.
Goodrich.  $1,600.

L. J. Talbot and wife to Martha J.
Malthy. 5800,

Same to Mrs. 8. C. Newberry.
=1,440.

Z. P. Taylor and wife to same.
21,500,

Geo. S. Wright and wife to Mary
J. Hill.  £4,000.

Chas. S. Edwards by etc., to Liz-
zie E. Keves Churchlee. $934.

Frank Yager by etc., to J. C. Fer-
bert. $600.

John -Jounger et al. by etc., to
Michael Conrad. 21,000,

‘to

Jan. 2.
J. M. Curtis and wife to Harriet
Fowler. Three thousand four hun-
dred and thirty dollars.

J. M. Curtis and wife to Michael
Goldovski.. Seven hupdred and fifty

dollars.

Catharine Ehrbar and husband to
#ophia Engel. Three thousand dol-
lars. '

John Herig to C. D. Reichardt.
Nine hundred dollars.

Isaac May and wife to Simon
Fraser. Nine hundred and twenty-
four dollars_.

Nicholrs Meyer and wife to Michael
Malnoweki. One thousand eight hun-
dred dollars.

Robert H. Mack and wife to Mar-
that O. Palmer. One thousand six
hundred dollars.

Jabez 8. Stoneman’ by assignee,
etc., to Jacob Stoneman. Two hun-
dred and twenty-six dollars and fifty
cents.

Jacob Stoneman and wife to Ann
Stoneman. One hundred and fifteen
dollars,

George Weckerling to Catharine
Striebenger. One dollar.

BILLS OF SALE. .

: Dee. 28.
Hugh Harrison to Robert Rupert.
Robert Rupert to Rebecea Hdrrison.

Dec. 30.
George Smith te Miss Sulin Smith.

Six hundred dollars.

George Smith to Louis Schaaf.

Eight hundred dollard.’

MECHANICS’ LIEN.

Nuncy D. Coates against Lorenzo
Cook. Ninety-five dollars.

Mary A. and F. W. Woodbridge
against W. H. Cain. Twenty-three
dollars and forty-seven cents.

D. L. Jaques againss T. J. Carran.
Fifty dollars and one cent.

Same against G. E. Home.
dollars.

Judgments Rendered in the Court of .

Common Pleas for the Week
ending January 3d, 1879,
against the following
Persons.

Mary Cuarl et al.  One hundred and
five dollars.

Dietrich Herchert. Three hun-
dred and sixty-one dollars and sixty-
one cents.

Anton Hassenpflug.
dred and seventy-one
forty-five cents.

J. W. Block et al.

Seven hun-
dollars and

Thirty-two

dollars.
Thos. Slackpole.  Four hundred
and cight dollars and eighty-five

cents.

Cornelius DeH»udt, Jr.  One thou-
sand and fifty-two dollars and seventy-
five cents.

A. J. Ball
forty cents.

Phillip Kruger. One hundred and
stxteen dotars and nine-six cents.

Jacob 8. Solomon et al. Eight
hundred and eighty dollars and eighty
cents.

S. J. Fox et al. One thousand
and fifty-seven dollars and forty-seven
cents.

Wells & Wedge et ul.  Two thou-
sand one hundred and twenty-five
dollars and thirty-six cents.

A. C. Brown.  Four hundred and
thirty-four dollars and thiriy-five
cents.

A. C. Brown. Five hundred and
sixty dollars and nineteen cents.

Fanny Launder.  One hundred and
one dollars and seventy-five cents.

Seven dollars and

John W. Sargeant et al. Five
thousand  two hundred and ninety-

three dollars and eighty-three cents.
John Brennan et al.
dred and twenty-seven dollars and

forty-one cents.

Fifty |

Four hun-’

Joseph Kosok. Five hundred and
fifty-eight dollars and sixty cents.

August Merz. Five hundred and
forty-seven dollars and sixty-seven
cents.——

H. M. Crosby et al. Two thou-
sand two hundred and forty-nine dol-
. lars and twenty cents.

U. S. CIRCTIT COURT N. D.
OF OHIO.

~ Dec. 28,

3713. The Farmers’ Loan and
Trust Co. vs. the Wheeling and Lake.
Erie Railroad Co. Bill of complaint
in foreclosure. Turner, Lee and Mec-
Clue. :

3814. Hugh B. Wilson ve. Same.
Bill to foreclose mechanics’ lien. Otis,
Adams & Russell. '

3353. Jobn C. Pratt et al. va the
i Cincinnati, Sandusky & Cleveland L.
iR. Co. Motion to remove trustee-of
tae 2d mortgage bonds issued by sail

company. S. Barke and W. B.
Sanders.

3736. A. Henford vs. Strong,
Cobb & Co. Demurrer. Ingersolt

| & Williamson.
Deec. 30.

3454. John C. Birdsell ct al. vs.
Silas Barner et al.  Amended answer
filed.

3759. Payson, assignee, vs. Brown
tand Page.  Discontinnanee  fielei.
Cause discontinued at plaintift’s costs.
. A Dec. 31.
3303. Henry C. Mackres vs. Henrv
:Z. Chandler et al. Motion for di=-
"tribution of proceeds of sale. Me-
Kinney & Caskey.
© 3444, Samuel Frazier vs. John R.
'Squire et al. Demurrer of Josph.
“H. Brown, Richard Brown awd. Joeply
'+, Butler. Jones & Murray.. '
Jan. 2.

3353.  John C. Pratt vs. The Cin--
cinnati, Sandusky and Cleveland R.
| R. Co. Receiver’s report for the quar-
I ter ending Jan. 1st, 1879.

3815, Seccond National Bunk of
Jetlerson vs. Sydney H. Cook, treas..
-BiJl filed. Injunction allowed.

3816.  Farmers National Bank of’
Ashtabula vs. same.  Same. Same.

3817.  Ashtabula National Bank
fva, same.  Same.  Same.
© 3385, John Hancock Mutual Life
iIns. Co. vs. T W. J. Drause et al,
Sale confirmed and deed ordered. -

3922, Wm. Godfried et al  wvs.
‘Jnsel)ll Stoppel.  Settled and  costs
paid.  No record.

i Jan 3.

3444, Samael Frazier vs. John B,
Squire et al.  Demurrer of Edward
M. M¢Gillin to answer and cros<-peti-

1

|



8 THE

OLEVELAND LAW REPORTER.

tion of Squire vs. Paine. M. & Ar-

rell.

2235. Daniel J. Fallis vs. The
trustees of Porter township, Delaware
Co., Ohio. Rejoinder. E. J. Estep
and Carper & Vanderman.

U. 8. DISTRICT COURT N. D.
OF OIHO.

Dec. 30.
566. J. Nelson Tappan, trustee,

cte., vs. John P. Robison et al. Bill
of complaint. Estep & Squire.
Deec. 31.

1562. Wm. Patterson, assignee,
vs. The Society for Savings et al.
Answer. W. V. Marquis.

1567. Abner McKintey vs. James
A. Saxton & Co. Petition.

Jan. 3.

1559. Addis E. Knight, assignee,
ete., vs. Caroline Gerstte. Answer
of Abraham Schaffener. Jones &
Murray.

—— Same vs. Same.
Henrietta Schaffuer.

— Same vs. Same. Answer of
Hugh B. and P. Wick. Same.

—— Same vs. Same. Answer.
Same.

1528. Patterson, assignee of Mar-
chand, vs. The Society for Savings et
al.  Answer of Thomas Mittenberger.
West, Walker & West.

1568. Julius N. Cowdery, assignee,
ete., vs. William S. Kemohan et al.
Petition. M. A. Calhoun. -

Answer of

Bankruptey.
Dec. 23.

1795. In re. Wm. Gibbs. Dis-
charged.

1454. Inre. Wm. Finke. Petition
for discharge. Hearing Jan. 30, 1879.

1960. In re. Wm. H. Rukord.
Petition for discharge. Hearing Jan.
30, 18%9.

1893. In re. Andrew P. McKin-
ley. Petition for discharge. Hearing
Jan. 30, 1879.

1939. In re. Nicholas H. Ham-
mond. Petition for discharge. Hear-

ing Jan. 30, 1879.

Dec. 30.

1825. In re. Francis A. Nolze.
Discharged.

1850. In re. Jaac P. Brownlee.
Discharged. 7

1b73. In re. Henry 8. Fitch.
Discharged.

1911. In re. Saml. N. Mendelson.

Discharged.
Dec. 31.

1815. In re. Levi H. Cohn. Dis-

harged.

1791. Inre. Wm. May. Answer
to a specification in answer to dis-
charge.

Jan. 2.

1816. In re. Joseph Wolf. Pe-
tition for Discharge. Hearing Jan. 21.
" 1628. David Ketcham et al. Same.
Hearing Jan. 20.

1852. John E. Marsh. Same.
Hearing Jan. 22.

1766. Geo. S. Pollock. Same.
Hearing Jan. 25.

1828. John M. Faber. Same.

Hearing Jan. 24.
1983. In re. Andrew McAdams.

Same. Hearing Jan. 25.

1891. In. re. C. C. Roberts.
Same. Hearing Jan. 25.

1871. In re. John H. Benson.
Same. Hearing Jan. 22,

1906. In re. Harman H. Shielus
et al. Same. Hearing Jan. 24.

1904. In re. Wm. D. Edwards.
Same. Hearing Jan. 24.

1961. In re. James Westfare.
Same. Hearing Jan 22,

1821. In re. Wwm. M. Shorb.

Warrant issued for first meeting of
creditors Jan. 22, 1879, before J. D.
Lewis, Register at Alliance.

1861, In re. Hugh McFadden.
Warrant issued for first meeting of
creditors Jan. 23, 1879, hefore H. C.
Hedges, Register at Mansfield.

1952, Inre. W.S. Sanford. War-
rant issued for first meeting of credi-
tors Jan. 22, 1879, before Franklin
Sawyer, Register at Norwalk.

1030, In re. Geq. Kung. Warrant

issucd for first meeting of creditors !

Jan. 23, 1879, before H. C. Hedges,
Register at Mansfield.

1784, In re. A. & G. Rettberg.
Exceptions to specifications in opposi-
tion to discharge by Stoppel, Miller
et al.

—  Same.
swer to

Stoppel.

Ex-eptions and an-
specifications  of Joseph

Jan. 3.
C. A. Updegraff.
discharge.  Hearing

1812, In re.
Petition  for
Jan. 21.

1858. In re. Frank 8. Atwater.
Demurrer and motion to &pecifications
ot the Remington Agricultural Co. in
opposition to discharge.  Wm. B.
Sanders.

J. G. Pomerene.] (H. 3. Davies.

- Pomerene & Co.
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19 1-2 PUBLIC SQUARE.
J. G. Pomerene U. S. Commisssoner, Official Sten-
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trict Courts of Cuyahoga county, and Notary Public,
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WE are not without encourage-
ment when old subscribers call and
pay their subseriptions for the Law
Rrrorrekr and AsstGNyENT for 1879,
and say that they would rather pay
ten dollars per year than do without
them. This was done in a number of
in~tances during the pust week.

|

IN the case of Stanton, an infant, l
by next friend vs. Ruggles et al., on |
trial during the week past, in the
Court of Common Pleas, counsel for |
defendants, before any testimony was |

order a separation of the plaintiff’s
witnesses, the plaintiff was sent out,
counsel for the plaintiff having stated

charge of the next friend, and the!
latter was permitted to remain. We
believe it is not the uniform practice
of courts in this State to order a sep-

Whether the
is a wise one or not, is,

eration of the witness.
practice
perhaps, a debatable question.

Tue LAw REPORTER for 1879 will

Decisions of the U. 8. Supreme Court,
U. 8. Circuit and  District Court,
Syllabi of Decisions of the Supreme
Court of Ohio; important decisions of
the Supreme Courts of other States,
and decisions of the State District and
Common Pleas Courts of Ohio, es-
pecially of Cuyahoga county.

In addition will be published a
complete report of the procecdings of
the U. S. Circuit and District Courts
in this District, Division;
Actions Commenced, Judgments Ren-
d ered, Motions and Demurrers Filed
in Cuyahoga Common Pleas, Deeds,
Mortgages, Bills of Sale and Mee han-
ics’ Liens recorded in the office of the
Recorder of suid county, and all as-

signments made under the State in-
solvent law.

N
Lastern

offered, having asked the Court to!

that the management of the suit out |

of court had been solely nuder the|far as the exceptions taken by Sloss,

be devoted to the publication of Legal .

CUYAHOGA COMMON PLEAS-
NAV. TERM, 1878,

BURWELL VS,
HAME CO.

GEO. P. THE HAZARD

Execeptions to report of Referee Bill

of Exceptions must be taken on
the Trial before to Review
Action, ete.

CADWELL, J. :

This cuse was heard upon excep-
tions to the report of a referee. So

Rock and Hosmer are concerned,
there is nothing for the Court to pass
upon except that taken by counsel for
Sloss to certain questions asked by
counsel for Sloss in regard to a con-
versation had between bim and the
treasurer or Secretary of the company
which was objected to and by the
referee ruled out, to which there
was a bill of exceptions taken. I do
not think there is any ground for the
exception, but that the referee acted
properly in ruling out the evidence.
The Supreme Court has decided re-
i peatedly, and the code is explicit on
that subject, that a trial before a
referee proceeds in all respects as a
trial before a court, and there is no
way to review his report upon the
findings of fact and law, except by
taking a bill of exceptions to this
court on exceptions to the report.
This is a court of error, and stands in
the same relation to a referee as the
District Court to the Court of Com-
mon Pleas. There is nothing then
that we can act upon in' regard to the
exceptions taken by Hosmer, Sloss
and Rock.

There i1s one other party, Festus C,
Bolton, who takes exceptions to the
report of the referee, as to his con-
clusion from the facts which are all
 stated in - the bill of exceptions, regu-
tlarly prepared and signed by the
referee at the time and made a part
of his report; so that I think that is
properly be‘ore this court and it is
simply this question:  The referce
finds that Bolton, and several others
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whom it is not necessary to name, be-
ing stockholders in the Hazard Hame
Co., and the Hazard Hame Co. being
indebted to certain banks and other
persons for liabilities incurred on ac-
count of the company—that Bolton,
by agreement between the stockhold-
ers and with the assent of the First
National Bank and other banks, in
licu of the indebtedness on these bank
notes gave his own individual notes,
one for two thousand dollars and the
other for four thousand dollars; that
they both belonged to the First Na-
tional Bank of Ohio, and that by
agreement with the bank and all
parties concerned, Festus C. Bolton
gave hig individual notes, in lieu of
and in payment of the original notes,
and that these notes were accepted by
the banks as payment of the original
indebtedness, and the referee was
asked to find that Bolton was a credi-
tor of the corporation to the extent
of that liability, further finding that
when those notes of Bolton became
(ue suits were brought upon them and
judgment recovered against him.
The referee found, however, that he
was not entitled to stand in the rela-
tion of creditor tor the reason that he
had not in fact paid those judgments.
In that respect I think the referee was
wrong, for if the original indebted-
ness was actually paid off, Bolton
paid for the corporation the debt of
the corporation at the request of the
corporation, and it may be implied al-
though the hill of exceptions does not
state specifically that it was at the re-
quest of the corporation, yet it was
at a meeting of the stockholders of the
corporation and the bank accepted.
It is fair to infer that if it could have
any knowledge of that fact, and it was
done at the request of the corporation,
then the old indebtedness of
the corporation had been  ex-
tinguished, and Bolton by assuming
to pay.their liabilities by giving his
own notes, which were received in
payirent, we think did pay that debt
to the corporation, and that thereby
e became a creditor of the corpora-
tion. This, of course, could have no
other cffect.

It was argued to some extent that he
having paid that debt, that he should
have the privilege of setting off’ against
his individual liability as a stockbolder
the amount of this indebtedness which
he had assumed. But we do not
think that that position is tenable, and
that it would not be a fair thing to
have this record stand in the way it
does by the report of the referee,
forever baering him from placing hirp-
celf, should it become necessary, in

the position of a creditor of the cor
poration. And for this reason the ex-
ceptions taken by Festus C. Bolton
are sustained and the report of the
referee is set aside in the respect that
it finds that he is not a creditor of the

and cross-petition, says that he admits.
that the plaintiff holds the legal title
to the premises and that he entered
into possession of the premises by
virtue of the contract of purchase,
and he admits that plaintiff on the

corporation. 14th of October, 1878, notified this
Ford, P. P., .W. J. Hudson for|defendant that he had rescinded said
defendant. contract. He further says that on

D. W. Gage for plaintiff. the 8th day of October, 1874, the
defendant entered into an agreement
in writing with the plaintiff, of which .
the following is a copy : ‘““‘Agreement
entered into this 8th day of October,
1874, between Jan Zoeter and A. W.
Lamson, whereby said Jan Zoeter
this day agrees to scll to A. W. Lam-
son a certain house and lot situated
upon the sonth side of Superior street
between Norwood street and Denham
avenue, being the first lot east”—and
g0 on, deseribing the property.

Then follows: ‘ Said house being
now in course of ercetion and com-
pletion, said house to be finished in
every respect hy said Zocter in a good
workmanlike wmanner, with inside
walk and fences, well and cistern, lot
graded and sodded, and barn, all to
be conveyed to said Lam=en by a good
warranty deed free of incumbrances
when finished. Said A. W. Lamson
agrees to pay the said Zoeter for the
same the sum of £8,000, 82,000 down,
the balance $6,000 in four equal
annual payments, secured by a mort-
gage on said premises, and at T per
cent. interest ; said payments to bear
date the day when possession s
given of said Lamson. This contract
is subject to verbal arrangements be-
tween the partics as to the manner of
finishing said house. Now the de-
fendant goes on and says that after
the house was completed, he did pay
the 82,000 and a little over a thou-
sand dollars more within a few days
thereafter, and he says that previous

JANS ZOETER VS. A. W. LAMERON.

Ejectment—hand Contract—Defective
Petition, ete.

Whether an action of ejectment may be
maintained by the owner of the legal title
as against a defendant in  possession by
virtue of a land contraet, recorded by the
plaintift, query.
© A petition in ruch a case which does not
aver that the plaintift’ has complied with
the terms of the contract on his part is
defective—[Ep. LAW REPORTER.

CaDWELL, J.:

This is a demurrer to the answer
and is rather a novel proceeding.
The action purports to be for the re-
covery of real property, or what would
be considered an action of ejectment
and for the use 2nd occupation of the
premises after a certain time. I have
never known in my experienee, under
the code, of an action of this kind be-
ing brought under such circumstances.
The plaintiff snys that he is seized in
fee of the following lands, and that
defendant unlawfully keeps plaintiff’
out of possession; and there is the .
further averment that the defendant
entered into possession under a con-
tract of purchase, but for three years
past has utterly neglected to comply
with the terms of payvment of the
whole amount of the purchase price ;
that four annual tayments have
fallen due and unpaid; that on or
about the 14th day of October, 1878,
the plaintiff notified the defendant nfl
the recision of said contract and de- |to the time of tuking possession of
manded possession of said premises. | the premises, the defendant had paid

For a second cause of action the [tp the plaintiff’ the full amount of
plaintiff says that the defendant en-said down payment of §2,000, and on
tered into possession unlawfully with- or about the date said house was com-
holding to his damage in the sum of | pleted to wit: the 15th of December,
three hundred dollars, and asks judg- | he prepared a mortgage deed to be
ment for the recovery of the posses-|exec11tcd by himself to the plaintiff to
sion of the property, and for a lien. secure the deferred payments pro-

There is nothing whatever stated in | vided for in the contract, and that up
the petition as to what the terms of [to the time when the house was
that contract were. It was under a | finizhed, he had fully performed all of
contract of purchase he says. There =aid contract on his part to be per-
is no averment in the petition that

formed, all of said contract on his
the plaintiff has ever complied wiih part to be performed; and that it then
any of the terms and conditions of became the duty of the !)l:lintiﬂ', under
that contract, but says that he re-|and by reason of the terms of said
scinded the contract on a certain day | contract, to free said premises from
and gave the party notice, all incumbrances and then and there

Now the defendant, by his answer :to convey the-same; to-this defendant
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by a good warranty deed: that the
defendant then and there prepared a,
warranty deed of the premises from:
the plaintiff, in due form, and re-,
quested him to execute aund deliver
the same to the defendant and theu!
there informed the plaintiff' that he.
was ready to execute and deliver to,
the plaintiff a mortgage to secure thej
deferred payments. e says that at
the time the house was finished and
possession of the same given to this!
defendent, there was an incumbrance
on the premises, a morteage lien,
which was then a valid lien on the:
premises, and which remained and:
continued to be a valid lien on the!
premises for more than two years
thereafter until on or about the sec-
ond day of June, 1877 ; that since
that date when said house was
finished, down until the second day of
June, 1877, the plaintiff disregarding
the conditions of said contract on his
art to be performed, failed and neg-
ected to have said premises freed of
the incumbrance theron. Theu he
goes on to get forth that he paid in
all, the sum of $2,942.25 on the
L)remises, showing that the defendant
imself was entirely in default;
that he had never tendered him the
deed as he had stipulated in his con-
tract. There is noaverment contained
in the petition to show that he had.
The petition itself would be demurra-
ble because the pledder has not set
forth that he has performed all the
conditions of the cantract upon his
part to be performed. I do not un-
dertake to say whether an action in
ejectment could be maintained under
circumstances like this; but it certain-
ly never could until the plaintiff had
performed all the conditions upon his
art. I have not examined thestatute.
‘ormerly, before the adoption of the
code, a party who held a mortgage
upon  premises might commence
an ejectment suit to turn the mortgagor
out upon a breach of the conditions
of the mortgage. That certainly can-
not be done now; but he must fore-
close his mortgage, and we think, ina
case of this kind the rule ought to be
that the party should stand in the
same relation to his grantee under a
written land contract that a mort-
cagor and morgagee would stand.
Howevcer, I do not undertake to pass
upon that question.

Now, here is a demurrer also to that
part of the defense set forth in what
18 called the cross petition. Now, if
the plaintiff has rescinded the contract
without complying with or offering to
comply with or being in a condition t)
comply with the terms and conditions

of that contract, and turns the party
out of possession, he must make him
wood; he cannot rescind the contract
while he isin default, unless he places
the other party in as good a condition
as he was betore.  He is bound to pay
for all the improvements and repay
all the purchuse money paid to him.
The demurrer to this answer and

cross-petition is overrulel.

E. D. Starke, for pltff.

Pennewell & Lamson tor deft.

SUPREME COURTOF N. Y.

GENERAL TERM.SECOND DEPT.

MARY A. MUMPER, ADMININTRATRIX
ET. AL., APPELLANTS, vS. BENJA-
MIN F. RUSHMORE, SHERIFF,
ETC., RESPONDENT.

Decided September, 1878,

ATTACHMENT — AsSIGNED PRopERTY.—
When an attachment is issued on property
in which the debtor's interest has been as-
signed previously, but which at the time of
such assignment, and of the issue of the at-
tachment, is in the sherifi’s possession on an
attachment of another creditor issued pre-
vious to such assignment, action will not
lie against the sherift’ for false return be-
cause he refused to attach or use such rop-
erty to satisly cxecution issued in the suit
in which the second attachment was vro-
cured.

Where the interest in the property is not
in the hands of, or under the control of the
assignor, actnal delivery by him to the
assignee is not essential, since the deed
passes the title between them.

Action was brought against a sheriff
for false return on a warrant of at-
tachment on an execution upon judg-
ment obtained in the attachment
suit.

The property of one P. was attached
February 5, 1877. .

On the 3d of said month P. had
made a general assichment for the
benefit of his creditors. This was
duly filed on said day, and the assignee
also went into possession at that time.

When the attachment was issuced
defendant was in possession of the as-
signor’s property, under a levy made
on the execution of another creditor,
January 8, 1877,

Sule on said property was made
Febrnary 14, 1877,

The action was dismissed on .the
ground that the property of the debtor
had passed from him under the as-
signment, and that therefore the at-
tachment and execution younger than
such assignment did not authorize the
sheriff to hold or levy such property
which he held on the execution of a
date earlier than that of the azsign-
ment.  Plaintift appeals from the

Held, That non-suit was right. The
assignment transferred the assignor's
interest in the property to the assignee,
subject only to the attachment issued
prior thereto.

Under the eircumstances an actual
change of possession of the property
assigned was not necessary. The
deed transferred the title as between
the partiez to it, and the non-change
of possession did not render the as-
signment void as to the creditors of
the assignor, since both the common
law and the statute in affirmance
thereof make the retention of the
property by the assignor and not the
non-delivery to the assignee evidence
of fraud. When the assignment is of
an interest in a droperty not in the
assignor’s possession, or under his con-
trol, an actual delivery is not re-
quired. 2 R. 8., 136, § 5; Klink vs.
Kelly, 63 Barb., 623; Ball vs. Looniis,
29 N. Y., 412. Plaintiff had no
right under the circumstances to re-
quire the sheriff to enforce the attach-
ment without indemnifying him.

Judgment affirmed with costs.

Opinion by Gilbert, J.; Barnard,
J.,concurs.—N. Y. Weekly Digest.

U. S. DISTRICT COURT, DIg-
TRICT OF INDIANA.

NOVEMBER TERM, 1878.

In the Matter of the Interferance of
the President with the Prosecution
of Casey W. Miller before the
Grand Jury.

The Grand Jury, having the case
of Casey W. Miller, charged with
embezzlement in the First National
Bank of Indianapolis under investi-
gation, came into open court and re-
ported to Judge Gresham that the
District Attorney had received in-
structions from the President of the
United States against prosecuting a
certain party for alleged embezzle-
ment in the First National Bank of
Indianapolis, that they had been re-
quested to investigate the matter and
desired  to  know from the Court
whether it was their duty to proceed
with the case, instructions of the
President to the District Attorney to
the contrary notwithstanding. Where-
upon Judge Gresham charged them,
in substance, as follows:

Charge by Judge Gresham:

When you were impaneled at the
beginning of the term you swore that
vou would diligently inquire and truce
presentment make of such matters as
should be given you in charge, or
might otherwise come to your knowl-
edge: touching violations of the crim-

judgment entered on such dismissal. 'linul statutds) of) (the("United States;
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that you would present noone through
envy, hatred or malice, and that you

would have no one unpresented:
through fear, favor, aftection, reward|
You could not

or the hope thereof.

this oath by heeding the instruction
of the President in this particular
case. The President may, if he feels
so inclined, interfere, even in advance
of indictment, by exercising the par-
doning power. In no other way has
he the slightest authority to control
your action. He has it in his puwer
to pardon the alleged oftender, and
unless he is willing to take this respon-

gibility he has no more right to con-!
trol your action than the Czar of.

Russia. If you believe the President’s
instructions to the District Attorney
were indended to prevent you from
making the fullest examination into
the matter now before you, and from
returning an indictment against the
nccused if the evidence should warrant
it, you should feel inspired with addi-
tional determination to do your duty.
The moment the executive is allowed
to control the action of the courts in
the administratien of criminal justice
their independence is gore. It is due
the ‘President to say that the Court
does not believe he has any desire to
encroach upon the judiciary, or that
he contemplated any unwarranted in-
terferance by his instructions to the
District Attorney. The District At-
torney says in open court that he is
ready and willing ta aid you in any
examination of this case which you may
feel called upon to make. He and
his asgsistants are faithful officers, and
will render you all necessary aid in
this as in other cases.”

U. §. DISTRICT COURT, DIS-
TRICT OF OREGON,

DECIDED AUGUNT 30, I1N78.

VIOLET W. BLLIOTT VS. JOSEPH TEAL.

Action to Recover possession of Real
Property.

Before Fierp and Deaby, Judges.

(1.) Marriep WoOMEN. At common
law a married woman could not convey her
veal property except by matter of record,
as by fine and recovery.

(2.) IpEm. The common law rule is
not changed in this respect by the statutes
of Oregon, except that a married woman
m.a{ couvey her real property by joining
with her husband in a conveyance thereot;
and therefore a conveyance by her alone,
or in pursuance of a power executed by her,
is void. ’

(3.) Hussanp's INTEREST IN WIFK'S
EstaTE. At common law, by virtue of the
marriage, the husband became seized of an
estate in the inheritance of his wife for their
joint lives; and this rule is not changed by

the statutes of Oregon, which provide fur-

husband shall be tenant by courtesy,
whether they had issue born alive or not.
Deaby, J.;

( coul ', This action is brought to recover'
i you would, escape the obligation of | the south half of the donation of Wil-
liam J. and Violet W. Berry, the!

same being the wife’s ha)f of claim No.

le 4, Saw. 232; Mott vs. Smith, 16
" ther that upon the death of the wife the ' (]

637; Dow vs. Gould & Curry

| Co., 654.)

It follows then that the separate
conveyance of the premises by the
i;l;lintiﬂ' during her coverture with

rry is void, unless specially au-
thorized by statute. The only statute

52, in township 10 south, range five of Oregon upon this subject is the

west of the Wallamet meridiam, andi A
 ete., of January 13, 1854, (Or. Laws,

containing 319.90 acres.

The detendant Teal answered, deny- |
ing the ownership of the plaintiff, or

“act relating to alienation by deed,”

515), the second section of which
provides that the real property of the

her right to the possession of the: Wife may be conveyed by the joint

selt.

premiscs, and alleging title in him_i(leed of the husband and wife. The

deed of the wife, unless her husband

The cause was tried by the court, | assents to it by joining in the execu-

without the intervention of a jury,:
upon the following agreed state of
facts: |

The plaintiff is a citizen of Cali- |
fornia, and the defendant a citizen of |
Oregon, and the premises in contro-|
versy are worth more than 85,000;
that said premises are the wife’s half
of the donation of the married persons:

William J. and Violet W. Berry, for;h

which a patent issued to them for
their respective shares thereof on Oc-
tober 8, 1866; that said William J.
and Violet W. were duly divorced on
August 9, 1865, and the plaintiff
herein is the same person then so di-
vorced, and known as Violet W.
Berry, and that the said William J.
Berry is still alive; that on Decem-,
ber 14, 1854, the plaintiff executed a
power of attorney to William J. Ber-
ry aforesaid, authorizing and empower- |
ing him to sell and couvey the prem-|
ises in controversy ; that on February .
5, 1855, said William J., in consid-
eration of the sum of $2,000, for him-
self and as the agent in fact of the,
plaintift, executed a convevance of the
said premizes to Henry Fuller; that
on July 22, 1855, the plaintiff, in
consideration of the sum of £1,400,
also executed a conveyance of the
premises to said Fuller; and that the
defendant, by means of sufficient con-l
veyances, has succeeded to all thc|
rights in the premises that said Fuller:
acquired by the two conveyances
aforesaid.

The plaintiff bases her right to re-
cover the possession of the premises
upon the ground that both the power

of December 14, 1854, and the con-|

veyance of July 22, 1853, executed
by her, were contrary to law, and
therefore void.

At common law a married woman
could not dispose of her freehold ex-
cept by some matter of record, as a
fine and recovery. (1 Black. 293;
2 Kent, 150: Bish. M. W. § 5%86;
Wash. R. P. 581; Wythe vs. Smith,

tion of it, by becoming a party to it,
is therefore unauthorized and void;
and so the conveyance of July 22,

1855, being the seperate deed of the
plaintiff; and not the joint one of her-
self and husband, was made without
authority of law, and is therefore void
and of no effect.

The power of attorney to her then
'usband, Berry, is also void, because
unauthorized by statute. In Mott vs.
Smith, supra, it was held that a mar-
ried woman cannot invest another
with power to sell her interest in real
property without a statute to that
effect ; and Mr. Chief Justice Field,
delivering the opinion of the Court,
gives the reason for the conclusion as
follows: *To the eflicacy of a con-
veyance by a married woman, it is es-
sential that she join with her husband
in its execution, and state, on a private
examination at the time, separate and
apart from him, and without his
hearing, that she executed the same
freely, without fear of him or com-
pulsion, or under influence from him,

rand that she does not wish to retract

its execution. This private examina-
tion—this determination of the wiil as
to the retraction of the execution—
are not matters which can be dele-
gated to another.” (See also 1 Wash.
R. P. 564; Dow vs. Gould & Curry,
supra.) The power and seperate con-
vevance of the plaintiff’ being mere
nullities, the plaintiff’s interest in the
premises is unattected by them. Not-
withstanding them, she is still the
owner of the premises, and entitled to
the possession of the same.

But by the conveyance of February
5, 1853, Berry, the then husband of
the plaintitf, conveyed all his interest
in the premises to the defendant’s
grantor.  Although this conveyance,
so tar as it purported to be the deed
of the plaintiff, was void, so far as it
was the deed of Berry in his individ-,
ual eapacity, it was valid, and oper-
ated to pass_any interest which he



TAE CLEVELAND LAW REPORTER.

13

then had in the land.
was an estate for his own life. By
the common law, upon the marriage
of a man with a woman seized of an
estate of iuberitance, he becomes seized
of the freehold jure wroris during their
juint lives; and if he has issue by her
born alive, then for his own life abso-
lutely; in which latter case, if he
survive the wife, he is styled tenant
by courtesy. (1 Black. 126. 2 Kent.
108; Bish. M. W. § 529; Starr vs.
Hamilton, 1 Deady, 275; Wythe vs

This interest

Motions and Demurrers Filed.
Jan. 3.
2139, Elasser vs. Naftel et al.  Motion

by deft. Gen, Klooz, to strike the amend-
ment to the petition from the files.

2140.  Wheaton vs. Mitchell, admx., ete.
et al.  Demurrer by plaintiff to the auswer
of M. A. Mitchell.

2141. Caursky vs,
to the petition.

Wilcox. Demurrer

Jan. 4.

2142, Newman vs. The Singer Mant.
Co.  Motion hy deft. to require plit. to make

= ? ¢ hix petition more definite and certain,
Smith, supra, 21 ; Jackson vs. Stevens, | ! }

2143, Spencer vs. Cunningham et al.

16 John, 116.) But by section 30 of'| Motion by plff. to require deftx. R. & T.
the act of January 16, 1854, relating | E. Cunningham to make their answer more

to estates by dowry and courtesy
¢ Laws of Or. 588), it is provided that
upon the death of the wife the hus-
band shall be tenant by courtesy,
whether they had issue born alive or
not.  So that, in any event, Berry,
atthe date of his conveyance to Fuller
by virtue of the common law and the
statute, had an estate for his own lite
in the premises, which passed thercby
to Fuller, and is now vested in his
grantee, the defendant.

The plaintiff'is not entitled to the
possession of the premises during the
existence of the particular estate cast
upon the husband, Berry, by the
marringe. Her interest in the prop-
erty is the estate in reversion after the
termination of the freehold vested in
the defendant, and therefore she can-
not maintain this action. She was
not at the commencement of this ac-
tion, and is not now, entitled to the
possession of the premises.  There
must be a finding for the defendant
aecordingly.

Addison C. Gibby, for the plaintiff.

H. Y. Thompson and George H.
Durham, for the defendant.

[Reported by R D, Froon,)
COURT OF GEI_I_MON PLEAS.

Actions Commenced.
Jan, 2,

14420, James Watton et al. vs Jas. I1.
sprackling.  Mounevonly., W, S, Kerruish.

14421, E. M. Allen & Co. va. R, W,
Peters.  Appeal by defendent.  Judgent
Dec. 31, Estep & S.

14422, Geo. A. Revnolds et al. vs. Joseph
Sparrow et al.  Replevin,  Hutchins &
Camphell.

Jan. 3.

14423. A. M. Harman vs, Fdward S.
“Turner et al. To »subject lands. A, T.
Brewer.

14424, Theresa B. Braut vs, The Hart-
ford Fire Ins. Co.  Appeal by defendant.
Judgment Dee. 8, 1878, H. W. Canfield.
H. W. Goulder,

Jan. 4.
14425, Harriet N, Drew vs. Josiah
Brown.  Money and to subject lands,

€aldwell & Sherwood,

definite and certain.

2144.  Drea, adair, vs. Carrington et al.
Motion by defts. Miles D. Carrington and
Theo. B. Casey, for separate jury trial.

2145, Foote et al. vs, The City of Cleve-
land.  Motion by defts. to require deft.
Chester L. Foote and all others for whom
he has the right to sue in this action to
eparately state and number his causes of
ketion,

2146. Bebout vs. Smith.  Motion by
deft. to strike irrelevant matter from
petition.

2148.  Mahon, Jr., vs. Gallagher. Mo-

tion by defendant to atrike petition from
the files,

2148. Burns vs. The ¢, C,C. & L. Ry.
Co. Motion by deft. to make Christian
Hagemeyer a party deft.

2149, Kirby vs. Beck et al.  Demurrer
by defendant Te Pas, to parts of answer of
Robert and Matilda Beck to his cross-pe-
tition.

2150.  Baumen & Co. vs. Krames.  Mo-
tion by deft.to require plffs. to give security
for costs, with athidavit, ete.

2151, Same vs. same.  Same.

2152, Sunders v, Wylde et al.  Motion
to require defts. Wilde & Denham to make
answer more definite and certain,

2153, Meek vs. Linas.  Motion to strike
from plti°s petition the alleged exhibits A and
B, and to make the first canse of action
more definite and cartain,

Jan. 6.

2154, Sobiety for Savings vs. Umbstacter
et al.  Motion by deft Citizens Saving and
Loan  Ass'n. to confirm  report of Amos
Denisony Referee.

2155, Daniels v« Baldwin.  Motion by
deft. to dismiss action,

Jan. 7.

2156,  Dangleheiser v, Wigmans, exr.,
et al. Motion by plaintift' to contirm re-

port of J. D. Cleveland, Referee,
2157.  Rathenballker vs, City of
land.  Demurrer to the answer.
2158, Ferbert et al. v, Archer et al.
Motion to require deft’s to make their an-
awer more definite aud certain,

Cleve-

Jan. 8,

2159, Hoftman vs, Fitzgerald et al.
Motion by defts. to dissolve and vacate in-
junction or restraining order,

2160, Smith vs. Somerville et al. Mo-
tion by defi. J. W. Scott, for oder to sell per-
sonal property. :

2161, Gauss va, LS. & MU S Ry .Co. Mo-
tion to require plfl. to give seeurity for

COStR,

2162, Stolz ve. Koester et al.  Motion
by pltt. to strike answer of deft, W,
Tramp, from the files,

Motions and Demurrers Decided.

Jan, S,

1667, Krause vs. Kramer. Overruled.

18665, Spranke, Morse & Co. v, William-
son et al.  Overruled at plfis. cost. Pl
have leave to amend their petition.

2150.  Baumer & Co. vs. Kramer,
Granted.

2151, Same vs. Siune,  Same.

RECORD OF PROPERTY
TRANSFERS

In the County of Cuyahoga for the
Week Ending January 11, 1879,

MORTGAGEN,
Jan. 4.
C. H. Canon and wife to Eli N.
Canon. 8469,
F. and 8. O’Neil to Henry Wick &
Co. 8125,
Duaniel Sheriden to The Citizens
Savings and Loan Ass'n. 3900,
Thomas Davis et al. to J. P. Davix.
8550.
D. P. and Harriet, L. Foster to
C'it. Sav. and Loan Ass'n. 81,500,
W F. and Augusta D. Tonne to
Manuel Halle. 8200,
Linne and J. H. Ortee to Elizabeth
Weeks, 8350,
John 8. Stoneman and wife to
Jacob Stoneman.  §2,500.
Zabez 8. Stoneman to John Spear.
£3,000.
Jan. 6th.
John Kocpke and wife to Philipina
Lorenz. $300.
George Zahnto John T. McDonald.
S200).
C. H. Williams and wife to Gott-
fried Loesch. $1,800.
Geo. W. Tracker to Wm. S. Car-
roll. 83,560,
Jas. W. Kingshury to James W,
Grimshaw. 81,200,
Jan, 7.
John Uefling and  wife to Herman
A. Jansen.  One thousand dollars.
John (. Haserot and wife to Hiram
Barrett.  Two thousand doliars,
Jacob Rockert and wite to Michael

Woelky. Four hundred dollars.
Harvey D. Greely to  Harriet
Hickox. Five hundred dollars.

H. D. Warnicke and wite to Louix
Krueger.  Nine hundred dollars.

Wm. Weaniel= to N. Scheplein,
Treas. C. F. I. V.  One hundred and
fitty dollars.

Ellen and M. (. Parker to T. A.
Selover. Three hundred dollars.

Jan. 8.

;. H. Smith and wife to Lyman
H. Freeman. One thousand dollars,

J. W. Brott to R. Marlow. Three
hundred dollars.

John and_ Beitha Kaercher to J.
Sehieidler—Six‘hundred dollars.
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John Fitzgerald to H. H. Little.
Six hundred dollars,

‘ Jan. 6.

Henry D. Masena to U. J. Senter.
Ffty dof'lars.

Henry T. Smith and wife to S.
H. Chavelier. Three hundred and
forty-four dollars.

J. M. Nowak and wife to Gustav
Schmidt. Three hundred dollars.

Henry Stark and wife to R. Har-
low. Twenty-nine hundred and fifty-
four dollars. )

(orentha A. Gilbert and husband
to John Rodgers. Thirty-five hun-
dred dollars.

Henry and Alice James to Wm
Biddulph. Fourteen hundred dollars

Thomos T. Seelze to H. H. Little.
Fourteen hundred dollars.

. H. and Jane Pope to R. B.
Dayton. Two hundred dollars.

Erasmus Krennel to John Knize.
One hundred dollars.

James Eastwood and wife to Delia
I.. Hamilton. Five hundred dollars.

Jocob Smith to B. C. Clark, admr.
Five hundred and eighty-three dollars.

Jan. 10.

Ferdinard & Stephenia Herz to Mary
Steidle,  $450.

Jacob Kevarick and wife to Bohemiar
Society, St. John.  $150.

II. M. Hamma to Clara W, Benedict.
8,000, :

Thos. HI. White and wife to Almira C.
Hand.  $7,000.

Miria and Geo. Miller to Henry Castle.
23000,

Chas, E.
Swartwoond,

Wyman and wife to Cyrus

1,000.

CHATTEL MORTGAGES.
Jan. 4.

Luanna P, and Chas. Foljambe to
E. Shatter.  $100.

W, G. McConnell to John C.
Weber.  $100,

J. and Lena Iruch to L. and P.
Zimmerman.  $200,

Cornelia A. and Wm. T. LaRue to
AL W Bailey.  $30.

Henry Biddle and wife to Franklin
Leonard.  $180., Jan. 6.

i F.E. Marsh o AL H. Bailev.

Sprankle, Morse & Co.
dollars.

' Benjamin \W. Holliday to Lewis
| Buffete. One thousand six hundred
‘and twenty dollars,

F. C. Dress to Cleveland Burial |

!('ﬂse Co. Two hundred and fifty-
feight dollars and twenty-two cents.
Jan 9.
i Geo. H. Closs to Sabetla Closs.
: Elever hundred dollars.
" 0. N. Woul to R. Harlow.
thundred and forty dollars.
i _Richard Davis to Henry Body.:
‘Five hundred dollars. ;
Miles O’Mally to Henry Body.
, Three hundred dollars. ;
Sherburn Blodgett to Howard M.l
Bull.  Sixty dollars. )
Barbara Wist to Anna Maria Sirl.
Two hundred and ninety-five dotlars |
and eighty-four cents.
Thomas Brown and wife to H.
Haines. Three hundred and seventy-
five dollars.

!
Five!

Jan. 10,
Bichard O’'Roarke to Conrad Deubal.
S100.,
Chas. Brunel to J. M. Degue. 50,
Peter Carr to John O'Keefe.  S100.
J. B. and E. B. Myers to E. W. Goddard.
S134. )
J. D. Fuller to J. A. Smith. $25,
Jacob F. Koblenger to Geo. Trunk. 2200,
F. E. Marsh to A. H. Bailev. $111.
2100,
Geo. N. Adams to Wm. N.Shaw. 5200,

DEEDS.
Jan. 3.
Dudley Babowin and wife to Doro-
thy Cooper.  §813.
Burton and  Moses to
Beyerlie, ex. of lIand and 81.

Caroline

Screphna  Brainard  to Geo. IR
Whitney. $775.

George and Mary Cockburn to
Wm. L. Haldine. 2050,

J. M. Curtis and wife to Frederick
Kulo. 81,320,

T. Stackpole et al. to Metealf Gil-!
more.  826.90.

J. T. Brooks, assignee, to Metealf

T. W. Hummond to A. and D.
H. Chambers.  8$466.52.

C. H. Williams and C. E. Wyman:
to Grotifried Loesch.  $1,800,

Cieo. Rettherg to Ph. Linn.  8100.

C. J. Kuler to Margaret Handley.
21,055,

Jan. 7.

Goodhart to I.. and D.

One thousand two hundred

Simon
Marx.
||U”:ll‘S.

L. B. Silver to F. D. Clewell et al.
One thousand five hundred dollars.

Jan. &,

Bernard Reitza to Thekla Schmidt.

Gilmore. 81,

Lazarus Fuldheim to Moses Fuld-
heim. $5.

Moses Fuldheim to Regina Fuld-

bheim, 85.
William J. Gordon and wife to
Wm. H. Stewart et al.  $3,%325.

Thomas Graves, Mas, Com., to TI.
T. Hoppensack. 8510,

John Sherry et al. by ete., to W,
J. Crowell.  $934.

Jan. 4.

Cornelius and Luey C. Burgis to
Wi Thornburgh and wife. 83,000,

Mrs. Ann M. Clark to Mrs. Sarah

One hundred and thirty dollars.

C. Gaylerd.  34,781.25.

Six hundred !
i

I van.

i

$1,500.
James M. Curtiss and  wife to
Nicholas Mever. $7,750.

F. Carr and wite to M. E. Sulli-
£6,500.

J. M. Cutiss and wife to Wm. F.
Swining.  &900.

Fliza 8. Clark and G. E. Herrick,
admr., &c., to Sarah Catharine Gay-
lord. $4,781.25.

John L. Hyde to Wm. C. Fair.
$1.000.

H. H. Kerr to H. Haines. 82,000,

Sarah A. and Joseph Moss to
Thomas D. West. 81,500,

Mathew Yaras by Mas. Com. to
L. E. Holden. 8405. Jan. 6.

Chas. A. Brayton et al. to Sarah
Ryan. Six hundred dollars,

A. E. Burlizon and wife to Johin
Whitcomb. Four thousand one hun-
dred and fifty dollars.

Same to same. One thousand two
hundred dollars,

H. B. Curtiss to Mrs. C. S. Curtiss

et al, One dollar.

Abram Dunham to Hattie Dun-
ham. One thousand six hundred dol-
i lars.

Chas. O. Evarts and wife to Jas.
Morris.  Eight hundred and fifty
dollars.

Ezra 8. Gillette and wife to Emma
E. Worthington. Six hundred dollars.

Jas. M. Hoyt and wife to Elizaheth

Bohuer.. Seven hundred and ninety

dollars,
Manuel Halle and wife to Augusta
D. Tonne. Four hundred dollars.
Ambrose M. McGregor and wife to
Mary C. Smith. Oue thousand dol-
lars,
Marcus C. Parker and wife to R.
D. Freer. Twenty thousand dollars.
Edwin Richards and wife to H. 8.

Francis.  Seven hundred and fitty
dollars,

Wm. Uhink and wife to John
Uhink. Five thousand dollars,

Jan. 7.

Samuel 8. Coe to Johu G. White.
One dollar.

R. D. Freer and wite to Ellen Par-
ker. Eight thousand five hundred
dollars.

R. D. Freer and wife to M. (.
Parker.  Three thousand dollars.

Christian Golding to Geo. R. Gould-
inr.  Four thousand dollars.

.. E. Holden and wife to H. H.
Little.  One thousand dollars.

Mary Higgins etal. todJ. M. Mack.
Two hundred and forty dollars,

Arthur and Catharie P. Quinn to
Myron T. Merrick.  Ten dollars.

Myron T. Merrick to Catharine P.
Quinn. Ten dollars
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Heury and Sarah E. Haines to
Anna M. Brock. Two thousand dol-
lavs.

H. A. Vaughn and wife to Free-
man O. Brentford. One thousand
six hundred dollars.

Susanna H. and Geo. P. Vetter to
Joseph Wrubel.  Sixty dollars.

John 8. White to Gertrade K. Coe.
One dollar.

Barbara Berchold by F. Nicola to,
Philippine Zwilinder. One thousaund i

Beckm_mL Two thousand six hun-
dred and sixty-seven dollars.

BILLS OF SALE.

Louisa Boltz to Chas. F. Boltz.
Louisa Boltz to John E. Boltz.

ASSIGNMENTS.
Jan. 7.
John Voeelker to Gustav Schmidt.
One dollar.

three hundred and sixty-two dollars, Judgments Rendered: in the Court of Notion for new trial.

Common Pleas for the Week

Sarah  Manches . Mas. |
Sarah Manchester et al l)y Mas. | ending Jannary 10th, 1879,

Com. to Perley Fuller. Eeight hun- agninst the following
dred dollars. Jan, 8. Persons.

Henry Ashley and wife to Bertha ' Kuclid Avenue Opera House.  Three
M. Willes. One thousand one hun- thousand seven hundred and ninety-
dred and fifty dollars. -two dollars and fifty cents,

Titus N. Brainard and wife to The, Altrg Kennedy et al.
Riverside Semetery Ass'n.  Seventy- ! dred dollars.
five thousand dollars. Patrick Carr et al. Two hundved

Richard Cuaningham and wife to'“"‘l‘ﬁ&)’ d‘{”‘"‘-" and seventcen.
Patrick Barry.  One hundred and; _Edgar Slaght. — Four thousand
fittv dollars. ‘oight hundred and thirty dollars and

5 thirty-cight cents,
l')liltriugtefﬁ:‘chll.d] ~ Jacob Leibold.  Nine hundred and
luis, fourtoen d:nllurs and_ninety-one cents.

Johu Jastle et al. to John Kaercher, | $#3Vm- West and H. L. Blair. - One

Eirhteen hundred dollars i thousand one hundred and fifty-seven
{ Cos dollars and seventy-six cents.

Catherine Kreiger to Caroline Body. . .
Thirteen hundred dollars. T 1 Ji{sper] ]é""]'('ilis'l‘l‘"’c- Iidlg‘f'_c“ hun-
+ a.d Sophi ke to Au. dred and five dollars and fifty cents.
Henry 8.d Sophin Pacpcke to Au A. I. Hubbard. Two hundred and

aust Bergwold.  Eight hundred and .
hity dollars g seventy-filve dollars and seventy-two

|
and  wife to Mrs. |
Five thousand (lol-l

John Palmer and wife to Wm. M. 'venzs.

Warren. Three thousand dollars. ' E. Adams. ~ One hundred  and
Alex. Sacket and wife to Mack |

Foslik.  Six hundred and sixty-one;“',r ‘W. Parr. Seven hundred and

dollars and fifty cents. . : -
Henry Weamals et al. to W, | Rinety-nine dollars and nineteen cents.
3 \ . o ** Henry Kramer.  One hundred and

Weamals.  One dollar. : :
Soth € \ rone dollars and eighty-one cents.
Seth v \thdgr, admr., etc., to] Henry Sorter. iii'rlnt)'-tllrcc dollars
Wm. Weamals. Three hundred dol-| . . 5
lars tand nnne?’(-ﬁuur centsi , Land
W .o r s Samuel Guynn, Two hundred an
W 3 M. W arren and wife to hed}olevon Aol i six v tio ments
M. Warren. Two thousand dollars. | G ST )

Carl Zingler and wife to E. D. . _Fred Seibert. Four hundred and
ninety dollars and fifty cents.

< -l N N N
"tll:rlst:.)l::tl‘:lol];gt by Felix Nocola, | John T. Deweese.  Fifteen hundred
Mas. Com. to Wm. Bingham, trustce. |and seventy dollars and _Sixteen cents.
Three thousand dollars. ’ Henry Kramer.  Five hundred

Jan. 9. dollars.

I{('lll‘.\' J. Brooks et al. to Helen A. ‘U S- EIRCTI.I: COﬁR?I' N D
I OF OHIO.

Lee. Three thousand dollars.

L. H. Chavalier and wife to Hmn-_\'i
T. Smith. Three hundred dollars. !
Louis Klobitz to Ignatz Klobitz. |

Five dollars.

Jan. 4.
2235. Daniel J. Fallis vs. the
trustees of Porter Township. Rejoinder

John Pekar and wife to Frank filed. E.J. Lstep.
Pekar and wife. One thousand dol-| 3303, Henry O. Mackres vs. Her-
Jars, ry Z. Chandler et al.  Saleconfirmed.

Abner Royee and  wife to Chas. ! Deed ordered.
W. Hills. Three thousand and forty: 3397. A. B. Freeman vs. Moses R.
dollars. ] Brailey.

J. B. Heller, assignce of etc., by iruled.  Deft. excepts. | Judgment
Thos.  Graves, Mas. Com.. to Theresu | for plaintift for 8508.42.

Five huu- |

Motion for new trial. Over-:

l Jan. 6.

2427. John Thomas vs. Peter Rose.
 Motion for a new trial.  Overruled.
Judgment against plaintift for c:sts.

3075. Farquhar McRae vs. The
Detroit and Cleveland Steam Navi-
igation Co. Motion for new trial.
“Overruled.  Judgment against  de-
fendant for costs.

3043, Merchants and  Manufac-
turers Bank of Detroit vs. The Com-
mercial National Bank of Cleveland.
Overruled.
Judgment on verdict for $2,729.21
"with interest from April 1sc, 1878,

3081. Jacob Bosser et al. vs. W.
T. Roop et al. Motion for a new
“trial.  Overruled. Sudgment on ver-
dict for 80647.25, with intcrest from
Jan. 1, 1877.

3792, The President and Mana-
gers of Delaware & Hudson Canal

Co. vs. Chas. L. Crawford et al.
Judgment by default. Damage 82,-
478.52.

i 3797. Singer M. Co. vs. S. E.

JIendersnn. Motion on petition filed.
‘John Coon; Humphry & Stewart.
1 3818. First Nat. Bank of , Akron
vs. David R. Paige et al.  Bill filed.
Injunction allowed.  Oviatt & Allen.
Jan. 7.
. 3819. The Singer Manf. Co. vs.
.T. P. Miller et al. Petition for money
‘and subjection of real estate.  John
“Coon and F J. Wing.
3189. John Shade vs. The First

1t,“'(x“t)-.t“~” (10“81'5 and SC\'Cllt.\"thI'(’e Nﬂti(illlll lgilllk of 11i|llil. LI()tiOll to

‘require plaintiff to  seperately state
“and number causes of action. Irvine
& Brice.

; Jan. 8.

3693, A. J. Thomas vs. The Sla-
“vanska Life and Beunevolent Ass'n.
. Decree.

3373, Washburn & Mceen Man'g

Co. et al. vs. The Ohio Steel Barb
Fenee Co. et al.  Deeree.
3371, Same vs. Same.  Same.
3372, Same ve, Same.  Same.
3506, John C. Birdscell et al. vs,
Fred’k Stroeble.  Answer. C. H.
: Norris, and Willey Sherwood & Co.
| Ju46.  Herbert C. Walker vs.
"John  McLain.  Amended answer
‘and cross-petition.  Green & Tucker.
5820, Benjamin 8. Coggswell, as-
signee, vs. Joseph A. Redington.
“Transcript on appeal filed from Dist.

Court.
Jan. 9.

——  Mer. Na. Bank of Toledo vs.
'E. B. Hall, treas. - Injunction al-
{lowed.

3693, IL. A. Thomas vs. The
Slavorska  Lipa  Benevolent Ass'n.
Decree for complainant for eight
lthous:md cight, hundred and twenty-
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six dollars and ninety-one cents.  De-

eree for defendant, John Koflstein, for
nine hundred and eighteen dollars and
two cents.  Grannis & Griswold.
3821, Henry C. White, assignee,
vs. John D. Rockafellow et al.
Pleading filed.  W. J. Boardman.
J444. Samuel Frazier vs. John R.

Squire et al.  Demurrer to cross-
petition,
3706. The Grover and Baker S.

M. Co. vs. Philip McCue et al.  Re-
ply to answer of Thomas . McCue.
Oits, Adams & Russell.

3807. The First Nat. Bank of
Cleveland vs. Moses E. Watterson.
Bill of complaint. R. P. Ranney and
Baldwin & Ford.

Jan. 10.

Rinhard B. Johuson vs. The Ly-
coming Fire lns. Co.  Leave given to de
fendant to cross-examine witnesses whose
depositions have been filed by the plaintift.

3793, James H. Dunham, trustee, vx.
Buckeve Mutual Fire Ine. Co. Ieave to
aumend petition in 15 days,

3799. J. M. Henderson, assignee, vs.
James Talcott. Leave to file answer in 10

3382,

days, -
3822, E. P. Needham et al. vs. J. WV,
Caldwell et al. Money only.  Foster,

Hinsdale & Carpenter.
3518. John C. Birdsell et al. v& John

Morement et al.  Replication, M. D. Leg-
gett & Co.

3467. Same vs.John Gage et al.  Same.
Same.

3378. Same vs. William Richards.
Same.  Same.

3505, Same vs. Ezra  Slatter. Same. !
Same.

3458, Same vs. Geo. Copelmrd.  Same.
Sime, -

3454, Same vs. Silas Baker et al. Same.
Kame.

3u87. Same vs. John W, Smith.  Same
Same.

2705, Jos. L. Hall vs. Deibold, Norris &

Co. Stipulation as to hearing of case.
- — e e—————

U. S. DISTRICT COURT N. D.
OF OIHO.

Jan. 6.

1564, Fitch Adams et al. vs. W.
M. Patterson. Answer. H. D.
Groulder.

1559.  A. E. Kuight, assignee of
Abrabam  Shatiner, baunkrupt,
Abrahgm Shatfner.  Replication  of
plaintift to the answer of Enterprise
B. I. Society of Youngstown, O.
Clark & Knight.

1662, Joseph Desotell et al. vs,

The Steam Tug William Goodnaw, !

ete. Intervening answer of the Sum-
mit Mine Coal Co. Mix, Noble & W,
Same. Same vs. same. Intervening
answer of the Cuyahoga 8. Fur. Co.
Same. Same vs. same.  Interven-
ing answer of John Maglet.  Same.
1663. The Dry Dock Engine
Works ve. same.  Same.  Sane,

Ve,

Rame. Same vs. Same.
ing answer of the Cuyahoga Steam
“Furnace Co.  Same.

I Same. Same vs. Same. Interven-
ing answer of” Summit Mine Coal Co.
Same.

| Jan. 7,

1189, Peleg R. Arnoid vs: The
Pittshurgh & Bostn Mining Co.
“Motion of sundry defts. to set aside

decree and  re-instate, ete. J. M.
Vebster,
¢ 1679. W. Bingham vs. Schooner
“Wm. Young. Libel for supplies.
i Mix, Noble i White.
Bankruptcy.
ey Jan. 4.

1921. In re. Marcus Grossman.
Petition for discharge.  Hearing
IJan. 20,

1921. In re. Wm. Jones. Pet:-

tion for discharge. Hearing Jan. 21.
1842, Inre. Wm. J. Miller. Pe-
tition for discharge. Hearing Jan. 21.
1783. In re. Saml. Weil et al. Dis-
charged.
Jan. 7.

Kile. Dis-
charged.

1578. In re. M. W. Pinkerton.
Discharged.

1648.  In re. Shepard & Bostwick.
Motion by Jacob Reigel & Co. to

strike off assent of creditors to dis-

1889. In re. Geo. E.

charge. Hutchins & Campbell.
Jan. 8.
1934, In re. McHenry and Claflin
Munf. Co.  Order entered confirming
composition.
1621. In re. Abel C. Haines et
al.  Discharged.
1605. In. re. James 8. Trimble.
Discharged.
Jan. 9.
! 1872. In re. Leonard Lynde. Dis-
" charged.
| 1756. Inre. Edward H. Everett.
' Discharged.
I 1805, In re. Dennis J. Lawler.
; Discharged.
Jan. 10.
1062, In re. Wm. A. Smith. Hearing
Jan. 27, )
1651, In re. Gremier, Sourbeck & Co.
Hearing Jan, 29,
1874, Inre. Chas. No MeDonald.,  Hear-
[ ing Jan. 27,
1707, In re. Geo. W, Lewis, Hearing
Jun. 27,
1776, In re. John "E. Hood. learing
Jan. 27,
1651, In re. Daniel Sourbeck. Hear-
ing Jan. 20.
; lh‘!};l_. In re. James Burnslde. Hearing
Jan. 27,
2021, In re. Joseph S, Bell. Hearing

i Jan, 27,
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Jupae WELKER does not recognize
the right of counsel in a csxe to re-
quire bim to put his charge to the
jury in writing. In State Courts in
some of the States the Judges are by
law in all cases required to reduce
their charges to writing.

IN our head-note to the decision in
the case of Zoeter vs. Lamson, pub-
lished in our last issue, for “recorded”
read “rescinded.”

Tue Common Pleas Assignment at
$3.00 per annum is less than 10 cents
per single copy. It is but a little
more than a year since that attorneys
paid 25 cents per copy, and, at that
rate, paid one-half more than they
now pay for the REPORTER and
Assignment togcether. Should we
ccase to publish it, no doubt they
would be willing to pay that price
again rather than do without it.

Tae Law RerorTER for 1879 will
be devoted to tho publication of Legal
Decisions of the U. 8. Supreme Court,
U. S. Circuit and District Court,
Syllabi of Dccisions of the Supreme
Court of Ohio; important decisions of
the Supreme Courts of other States,
and decisions of the State District and
Common Pleas Courts of Ohio, es-
pecially of Cuyahoga county.

In addition will be published a
complcte report of the procecdings of
the U. 8. Circuit and District Courts
in this District, Eastern Division;
Actions Commenced, Judgments, Ren-
dered, Motions and Demurrers Filed
in Cuyahoga Common Pleas, Deeds,
Mortgages, Bills of Sale and Mechan-

ics, Licns recorded in the office of the
Recorder of said county, and all as-
signments made under the State in-
solvent law.

SUPREME C()éillgl‘ OF WISCON-
N :

OrinitoN FiLEp DecEMBER 12, 1878,
PETER RIESS V. DELLES ET AL.
itighis of Holder of Personal Property
to Secure Himxelr

1. Where one holds personul property to
secure bhimscll agaiust a liability which be

had incurred for the general owner, he may
maintain 1eplevin against the sheriff who
has levied upon the same for the creditor of
the general owner, and as against the sheriff
he is to be regarded as the ubsolute owner,

2. In such case, where the defendant
gives the statutory undertaking and retains
the property, the plaintiff, under Sec. 39,
Ch. 132, Taylor's R. 8., may elect when he
tahes judgment, to take the property or its
value, '

CoLe, J. There is no bill of ex-
ceptions in this case, and the only
question to be considered is, was the
judgment warranted by the complaint
and facts found by the Circuit Court.
The nction was commenced on the
14th day of July, 1876. The com-
plaint alleges in substance that the
plaintiff was the owner and luwfully
posscrsed of the personal property
described of the value, ete., which the
defendant on the 12th of July, 1876,
wrongfully took from his possession
and unjustly detained to his damage,
etc. The defendant answered, deny-
ing all the allcgations of the com-
plaint, and, as sheriff, justified the
taking by virtue of an exccution
issucd upon a judgment. against-one
Christopher Kraus. in favor of James
W. Vail and William H. Landolt.,
The Circuit Court found that the .
plaintiff is the owner of the propert
mentioned in the complaint, and 18
entitled to the poseession and return
thercof; that the value of the proper-
ly is a num stated; that the defendant
took the samoe as alleged in the com-
plaint, but found no dumages for the
wronglul taking and detention. The
Circuit Court likewise found that the
plaintift took title to said property to
sccuve himself and to others named
against any liability and damages in
cousequence of having become sure-
ties fur Christopher Kraus, as.town
treasurer for the town of Port Wash-
ington for the year 1876, and bad no -
other interest in the rume.

The judgment recites thatthe action
wus tried by the court, o jury having
been waived, “and the court bhaving
found that the plaintiff was owner in
fee of the property mentioned in the
complaint und was entitled to the pos-
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seasion thereof; that the defendant
took the same us alleged in the com-
plaint; that the value ‘was the sum
humcd;’ that the damage to the plain-
tiff for the taking by the defendant
was six cents; that the plaintiff was
entitled to the return of said property
or the value thereof * * * *
and the plaintiff hercin waiving judg-
ment for the delivery to him of said
property by the defendant and asking
judgment for the value thercof and
damages for the taking” it was ad-
judged that the plaintiff recover from
the defendant and the sureties in the
undertaking the sum of (the
valus of the property found by the
court) aud six cents damages for the
taking and costs.

Now it is suid by the learned coun-
sel of the defendants that this judg-
ment was not warranted by the facts
found. 1t is objected that the court
did not find, as stated in the judgment
that the plaintiff was the absolute
owner—or owner “in fee'—of the
property; but did find that he held it
mercly to secure himself and others
against a liability which he had in-
curred for the general owner, Kraus,
and for no other purpose. The pre-
sumption from the finding is that the
whole legal title, with the possession,
was vested in the plaintiff condition-
ally ns mortgagee, and this was suffi-
cient to enable him to maintain the
action; Frisbie v. Langworth, 11
Wis. 376; Welsh v. Sackett, 12 Do.
244. The words “in fee” in the con-
nection in which they are used are
obviously without meaning. For as
against the defendant the plaintiffis to
be regarded as the ubsolute owner.

Again it is said the finding was
made in June, 1877, and is that the
plaintiff is the owner of the property
and is entitled to the possessiun there-
of. It isinsisted that this refers to the
rights of the plaintiff when the action
was tried and.mot to his rights when
the suit was commenced. This criti-
cism seems to us without force. The
finding relates to the title and posses-
sion of plaintiff when-the suit was
commenced and must be 8o construed.
It is further objected that to entitle
the plaintiff to a judgment for the
value of the property it must appear
in the finding that he waived a return,
In this case the defendant gave the
statutory undcrtaking and retained
the property. The plaintitf had the
option under scction 39 chapter 132
Tay. R. 8. to take judgment for the
‘recovery of the possession of the
%ropel'ty or absolately for its value.

ut we know of no provision that re-
quires the plaintiff to exercise that

option betore the tinding is made. We
suppose it is sufficient if' he cxercises
his election when judgment is taken.
From the recital in the judgment al-
ready quoted it will be seen the plain-
tiff waived a delivery to him of the
property and asked a judgment for its
value. This is all that was necessary
for him to do to show that he excr-
cised the option given him by statute.
The court failed to find any damages
for the tuking of the property bat the
judgment awards six cents. It is like-
wise objected that this was error.
Concede that it was, still it is not such
an error a8 will work a reversal ot
the judgment: High v. Johnson 28
Wis. 72. The maxim de minimis ap-
plies. Hass vs. Prescott 38 Wis. 146.

It follows from these views that the
judgment of the Circuit Court must
 be affirmed.

SUPREME COURT OF MICHI-
GAN.

ANNA E. RUSSEL ET AL V.

PEOPLE’'S SAVINGS BANK.
Married Women mnet Liable en Im-
dorsements for ¢(orperatiems im
which they are Stoekholders.

CooLEy J. (Abstract). Mrs.
Russel, a married woman, being a
stockholder in a corporation called the
Detroit Car Works, which was in-

debted to the savings bank on a note,
to prevent suit against it indorsed
rover to the bank @ note held by her-
gelf against the Hamtramck Iron
Works, and is now sued on the in-
dorsement.

Held, that she is not liable.- A
contract of suretyship does not come
within tho statute, Comp. L., 4803 ;
it is not one by which a married
woman contracts in respect to her own
property, or any part of it. She
pledges merely her personal responsi-
bility, having in vicw only the benefit
of another, and not any advantage
to her own estate. It makes no differ-
ence that the suretyship was for the
bencfit of a corporation in which she
was a stockholder. Sho was not_le-
gally identified with it, and contracts
for the bencefit of the corporate es-
tate are not contracts for the

TOE

its corporators. Talbot v. Scripps,
31 Mich., 268. The resnlt, whether
beneticial orinjurious would have been
incidental and circuitous, following
not direetly a contract made on her
own behalt] but indirectly a contract
made on behalf of another,

Judgment reversed, with costs, and
new trial ordered.

benefit of the cstate of one of

Ilénry' Russel, C. A. Kent, of
counsel, for plaintiffs in error. C. J.
O’'Flynn, for defendant in ervor.

JAMFS E. TRYON V. THE EVENING
NEWS  ASSOCIATION. ERROR TO

THE SUPFERIOR COURT OF DETROIT,
Libel:—Newspnper Article: -Imputa~- -
tion of 'Tale-Bearing.

CawpeBerLL, Cu. J. (Abstract.)
Action for libel, grounded on an ar-
ticle in the Evening News relating
that Tryon, a reporter of the Tribune,
having insinuated himself into the
good graces of a sergeant of police,
learned from him his private opini-
ong of varions matters and things
(not specified in the article) concern-
ing the police department and carried
them to headquarters, which caused
the officer’s suspension for one month.
The article stated that “on no other
journal in the city” (than the Z7ri-
bune) *‘could such a thing have been
possible,” and added that “thero is
not a patrolman on the force who
does not sympathize with Thomas,
and who does not condemn the repor-
ter who made public a private con-
versation.”  The publication was
proved and not justified, and the
court directed a verdict for the defen-
dant, holding the article not libelous,

Held, Evvor. There can be no pre-
tense of privilege, for the general pub-
lie, to whose instraction or entertain-
ment all newspapers are supposed to
be devoted, has no concern with the
lawful doings and aftairs of private
persons. The test to be applied is,
whether this article had any tendency
to injure plaintiff or bring contempt
or ridicule upon him. Courts in
determining what is libelous cannot
declave in advance just what words or
charges must bo included in the ar-
ticle complained of. The same words
may, according: to their purpose and
surroundings, or their use sincerely or
ironically, be very harmless or very
injurious. The necessity of frequent-
ly mecting and speaking to reporters
would require gentlemen to be closcly
on tkeir guard and to treat them
with scanty civility unless they were
understood to be worthy of being
trusted, and the imputation of Aals-
bearing, which might destroy onc's
reputation with the press as well as in
society, cannot be considered as con-
taining no cause of complaint.

Judgment reversed, with costs, and
new trial granted. )

Maybury & Conely, for plaintiff in
error; Henry W. Montrose, for deten-
dant in ervor.— The Michigun Lawyer.
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CHARLES L. CRAWFORD ET AL. VS.
THE PENNSYLVANIA COMPANY.

#reight Discriminntion — Action agst.
R. R. Co. te recovery penaltly,
ete., ele.

Jones, J.:

This is an action brought for the
plaintiffs to recover about $160,000 of
the defendant, which is a foreign cor-
poration operating certain other rail-
roads in. Ohio, by reason of certain
alleged excessive charges (running
through a scries of years, from 1871
to 1875) on the transportation of coal
for plaintiffs from Clinton Station,
and other points, which are claimed
to be violations of the statutes of 1871
and of 1872, simondatory thereof, to
be found in volume 68 page 78, and
volume 69 page 27, Ohio Laws.

The petition in this case is very
voluminous, and contains some five or
-six hundred causes of action for as
many alleged separate and distinct
violations of the statute.

The defendant demurs to each and
every one of said alleged causes of
action, except the 257th and 258th,
on the grounds that the petition does
not contain- facts sufficient to consti-
tute a cause of action; and for the
reason that on the face of the peti-
tion cach and every one of said
causes of action is barred by the
statutes of limitation.

Ou the oral argument of this de-
murrer two things scemed to be sub-
stantinlly agreed upon by the counsel
on both sides, to wit:

1. That the petition contained such
averments that the plaintiff's right to
recover depended upon whether the
proper construction of the statute in
question was the one given Lo it by
the plaintithh or the one given to it by
the defundant and his counsel; the
plaintiffs insisting that the effect of
the statute was to prevent any greater
rate of charge by any railrvad com
puny for transportation per ton and
per mile for a short distance than for
a long distance, or, in other words,
that it requires such companies
to charge a anitorm rate per
mile for long or short distances for the
same kind of freight carrvied in the
same direction.  On the other hand,
defendant's counsel insist that the
statute was penal inits character, and
that it should be strictly construed,
and that the cffict of it was only to
prohibit them from charging a larger

sum for transporting property any

'particular distance than it does for

the same property in the same direc-
tion for an equal or greater distance,
but that the statute does not establish
a uniform rate per mile, and does not
prevent a railroad company from
charging the same price for a short
diztance as it does for a longer one.

2. It seemed to be conceded on the
hearing that the plaintiff's petition
showed that the defendant, the Penn-
sylvania Company, was the lessee,
under and by virtue of the act of
March 19, 1869, vol. 69 page 32, O.
L, of the various railroads it was
operating in carrying the said coal of
the plaiitiffs, in regurd to which the
discrimination and -overcharge is
utleged. But on a careful examina-
tion of the various allegations of the
petition, I do not think that ¢ither of

the facts apparently conceded by

counsel are therein sct forth.

In _other words, I think there are
allegations in the plaintiff’s petition
which are broad onough, if proven, to
entitle them to recover under the
statute whichever constructian is to be
given to it. For the petition does
contain a statement that the defind-
ant charged & certain sum per ton,
for, say fifty-four miles from
Clinton station to Cleveland, being
more by so many dollars than it
charged certain other persons and cor-
porations named for freight of same
kind for an equal or greater distance,
and more than it charged vuarious
named persons for certain greater
distances named in the petition. This
being the case I cannot hold that the
plaintiffs’ case, as made in their peti-
tion, is not within the provisions of
the statute; and it also obviates the
necessity of at present deciding
whether the plaintiffs or the defend-
ant's construction of the statute is the
correct one. It, however, buth parties
are willing to stipulate that the peti-
tion may stand or fall upon their
respective constructions of the statute,
I will pass at once on its construction,
a3 I have examined it carefully and
made up my mind in regard to it.

3. This-action being for the recov-
ery of a penalty imposed by a statute,
is barred by the statute of limitations
one year from the time the cause of
action occurred, unless the statute
wis prevented from running under
wection 21 of same statute, by reason
of the ubsenceo from the State of the
suid defendant a foreign corporation.

The detendants insist that by a cer-
inin statute passed March 16, 1868,
torcign railroud companies are author-
ized 1o lease certain other connecling

lines of railroad ot enter into an ar-
rangement for their common benefit,
provided it insanctioned by two-thirds
of the stockholders of the road to be
leased- at a mecting called for that
purpose, and that when this is ac-
complished the lesser may sue and be
sued in all cases tor the same causes
and in the same manner as a corpora-
tion of this State might be if opera-
ting its own road.

They further insist thatsuch foreign
corporation 8o leasing roads within
the State, is required by statute to
maintain an office on the line of the
road so leased where legal process can
be at all times served on it; and that
by rcason of these provisiona the de-
fendunt, though a foreign corporation,
was not absent from the State nor for
a single moment without the jurisdic-
tion of its courts or beyond its control
from thetime of the contraction of the
liability to the plaintiffs, if any there
was, up to the timo this suit was be-
guu in this Court.

Bat I hold that this point cannot be
fairly made ordecided on this hearing,
for the reason that it does not appear
in the petition that the Pennsylvania
Company ever leased any of the roads
in question, or any other roads in the
State of Ohio, or that it ever acted
under raid statute in any way, or that
the stockholders of any svch leased
roads ever ratified or assented to any
arrangement under said statute, or
that snid defendant ever established
an office for the service of process on
the line of said leased roads, as re-
quired by the statutes. The allega-
tion in the petition that defendant
wis ‘running. contributing and oper-
ating” said road is not sufticient, to
show that it was acting under said
statute. The point here sought to be
made i3 & new and interesting one
under the laws of thig State. I think,
however, that it does not arise in the
cuse at present. I therefore, on
the whole matier, hold that the peti-
tion does contain facts enough to
constitute a cause of action, and that
there is nothing at present in the pe-
tition to show that the running of the
statute of limitations hus not been pre-
vented by reason of the absence of the
defendant us a non-resident corpora-
tion.

The demurrer of the defendant to
the plaintiff's  petition is thercefore
overruled. ’

The defendant excepted and was
given leave to answer by Febrnary
10th.

Judge J. P. Bishop for plaintiff
and Ruanney for detence.
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COURT OF COMMON PLEAS.

Actions Commenced.

141426, Herry Steigemier va. The Hiber-
nia Ins. Co. Money only. Sione & Hes-
senmueller.

14427. Thomas Owens et al. vs. D. R.
Whal<h et al. Money only. Bishop, Adams
& Bishop.

14428. Elizabeth Stielar vs. Adam Poe
et al. Money only. Wm. Clark. .

14429. Gen. Gee vs. The Painesville,
Canton and Bridgeport Narrow Gaunge R.
R. Co. et al. Equitable relief. Jordon,
Jordon & Williams, Estep & Squire, H. C.
Ranney.

14430.. Sarah Stevens vs. H. U. Jordon
et al. Money and equitable relief. Mitchell
& Dissette.

14431, Margaret Deitz, widow, ete. vs.
gredcrick Minut et al. Dower, Robison &

"hite.

14432. Lucretia H. Prentiss vs. Chas.

McCradden et al. Money and to subject
lands. Baldwin & Ford. Jan. 6
: an. 6.

14433. C. J. Longdon et al. vs. Julius C.
Schenk. Appesl by defendant. Judument
Dee. 23.  Gilbert, Johnson & Schwan;
Stone & Hessenmueller.

14434. The State of Ohio in complaint
of Bella Galvin vs. John S. Hughes. Bas-
tardy.

14135, Claus Fiedman vs. Jacob Byer.
Appeal by deft. Judgment Dec. 19.

. Jan. 7.

14436. Tabitha Dunn et al. vs. C. F.
Norton et al. Injunction and relief. W.
8. Kerruish,

14437. C. D. Reichard vs. Geo. E. Wag-
ner et al. Appeal by deft. Judgment
Dec. 11. QGollier & Brand; Echo Heisley.

14438. John H. Sargeant et al. vs. John
Gillen. To set aside contract for account.
Sale of land and relief. J. S. Grannis.

Jan. 7.

14439. Edward Hessenmueller vs. G. A.
Rauchfuss et al. Money and to subject
lands. Stone & Hessenmueller.

14410. . Therese Platten vs. Jehial Stew-
art et al. “ Same.  Same.

14141.  Wilhelmine Silberg vs. Arnold
Fountain. Same. Same. i

14442, Carles M. Stertevant et al. vs,
F. Lowe et al. To sulject lands and for
equitable relief.  Gilbert,” Jobnson &
Schwan.

Jan. 8.

14443:  William Williams va. Anton
Bletsch et al. Money and equitable relief.
E. D. Stark.

14444.  Joseph Wiesent Pratt vs. An-
tonio Cordano. Appeal by plff. Judg-
ment Dec. 21, 1878. Wm. Clark; Jas.

Quayle. .

14445, Chas. F. Norton vs. Gall et al.
Money and foreclosure. Foran and Wil-
liama.

14446. Mary Henger vs. Jacob Borger.
Money only. W. 8. Kerruish.

14447. The Citizens' Savings and Loan
Association vs. E. O. Briggs, trustee, etc.
et al. Foreclosure and relief. Listep &
Squire. ' :

Jan. 9.

14448. Edward Owens vs. M. F. Purdy.
Appeal by deft.  Judement Dee. 11, W,
Clark; McMillen & Morton.

14449. Michnel Lennon vs. Same. Same.
Same. Clark & Cauficld; same.

Jan. 10.

14450. John B. Ketchum et al. vs. Thomas
Thompson.  Money, to subject lands and
relief. Noble and Lutes.

14151. Emanuel Rosenfield vs. E. H.
Dachenhauser et al.  For sale of lands and
foreclosure. W. H. Gaylord.

14452, 0. A. Kinney vs.” Emma E.
Decker et al. Money and equitable relief.
Mitchell & Dissette.

14453. G. H. Foster et al. vs. C. J.
Keeler et al. To subject land. James
Lawrence. )

14454. Geo. Willey et al. vs&. Wm. H.
Gabriel et al. Money only. Bolton &
Terrell.

14455. The Sheridan Horse Nail Co. vs.

H. V. Hartz. Replevin. Hutchins & C.
Jan. 11
14456. Bingham & Phelps vs. E. W.

Allen,  Appeal by deft.
16th. - Taylor; J. S. Nesbit.

14457. Joseph G. Hussey vs. Standard
Iron Co. et al. Money and specific relief.
R. P. Ranney and Ranney & Ranney.

14458. Kleine, Detmer & Co. vs. F. X.
Sykora et al. Money and to subject laud.
Stone & Hessenmueller.

14459. Moritz Reinhard et al. vs. Rich-
ard Kinkelaar et el. Money only.

Judgment Dec.

14460. Lucretia H. Prentiss vs. Peter
Zieyler et al. To subject land. Baldwin &
Ford.

14461. M. A. Kneeland vs. Clarence M.

P}}ixfl))y et al. Money and equitable relief.

14462. John Kirby vs. Lucy J. Cole et
al.  Equitable relief. =~ Mix, Noble &
White.

14463. Louis J. Feliere vs. C. H. Scheu-
rer. Equitable relief. J. H. Webster.

14464. Mrs. E. Williams et al. vs. The
Singer Manufacturing Co. et al.  Appeal
by piff. W. C. McFurland.

Jan. 13.

14465. Ludwig Paiser vs. Andrew Mc-
Adams. Appeal by defendant. Judgment
Dee. 17, 1878,

14466, ~ Benj. S Coggswell vs. S. M.

Sargent.  Appeal by deft. Judgment Dec.
13, 1878. John P. Willey, Francis H.
Wing.

Jan. 14,

14467. James Maygrory vs. Patrick Cor-
kill. Money only. H. & C. C. McKinncy,

14468. H. N. Noyes et al. vs. John T.
Deweese. Money only. ThomasJ. Carran.

14469. J. R. A. Carter vs. Caroline M.
Ingram et al. To subject land. Wm. K.
Kidd.

14470. Arnold Green as admr. of the
estate of Herman L. Hoffman, deceased, vs.

Horace Wilkins. Money only. Arnold
Green.
14471, James J. Evans vs. H. J. Hol-

brook. Money only. Foran & Williams.
Jan. 15,
14472, Chas. Coan vs. John J. Ryan.
Dissolution of partnership and appointment
of receiver. Jackson & P.
14473. David Hoffman vs. Augustus
Fay et al. . Money only. Bolton & Terrell.
14474,  Andrew Cunningham vs. the L.
S. & M. S. R. R. Co. Appeal by deft.
Judgmeunt Jan. 10, 1879. John C. Coffey;
Mason & King. )
14475. Leek, Doering & Co. vs. Wilfred

F. Hale et al. Appeal by deft. Judg-
ment Dec. 20, 1878. Ivary Plaisted.
14476. Arnold Green as admr. etc. vs.

The Ohio National Bank et al.
relief. Arnold Green.

Equitable

14477. The N. Y. Graphic, etc. vs. The
King Iron Bridee Co.  Appeal by deft.
Judgment Dec. 17, 1870.

Metions and Demurrers Filed.

Jan. 9.

2163. Barber vs. Luse et al. Motion
by Thos. Biidees to be substituted as party
plaintiff in this action.

2164. Ketchum vs. Manning et al. Mo~
tion by dett. J. S. M. Hill, to vacate judg-
ment and decree rendered herein in favor
of defendant Mayzille Z. Brown.

2165. Hubbard vs Hubbard et al. De-
murrer by plaintiff to answer of defendant
S. G. Parker.

2166. Bennington et al. vs. Prather.
Motion to muke the petition more definite
and certain.

2167. Downs vs. Charlton. Motion to
separately state and number causes of ac-
tion and make petition more detinite and
certain,

Jan. 10,

2168. Randerson vs. Whitney, constable,
etc. Demurrer to the amendment to the
petition. Sullivan,

2169. Levire va. Seymour. Motion by
deft. to vacate judgment with affidavit.

2170. Seeley vs. Murphy. Motion to
require plff. to give security for costs with
aflidavit.

2171. Urmetz vs. Liebold et al. Motion
by deft. J. C. Brewer, for leave to file sup-
plemental answer.

Jan. 11,

2172. Baumer & Co. vs. Kramer. Mo
tion by deft. to consolidate case No. 14198
with No. 14197,

2173. Horn, Jr. vs. Holcomb et al. Mo~
tion by plff. to sirike redundant, irrelevant
matter from answer of J. P. Kohler.

2174, McElrath vs. Clurk. Motion by
deft. to require plff. to give additional bail
for costs.

2175.  Williard v. Russell.  Dewmurrer
to answer,

2176. Mason et al. vs. Utley et al. De-

murrer to the petition.

2177. Same vs. Same. Motion by deft.
Fauny Utley, to dismiss petition as to her.

2178. Boest et al. vs. Doran. Demur-
rer to the petition.

2179. Hartness vs. Savage et al. Mo-
tion by pIff. to require defts. to give other
bail for appeal.

2180. Backus et al. vs. Aurora Fire and
Marine Ins. Co. Mbotion by plfk to strike
deft's motion, No. 2131, from the files.

2181. Kerruish vs. Campbell et al. De-
murrer by deft. to the petition.

2182.  Hutchinson et al. vs. Fitzgerald
and garn. Motion by piffs. for a new trial.

2183. Smith ve. the C.,,C, C. & I. Ry.
Co. Motion by pliff. for a new trial.

. Jan. 13.

2184. Alexander vs. McCarty. Motion
to require defendants to give bond for costs.

2185, Eyerdam v. Allen. Motion by
defeudant 1o dismiss action for want of
prosecution.

2186. Haycox et al. vs. Grigshy, Jr., et
al.  Motion hy defendant Wm. Grigsby,
Jr., to set aside judgment rendered on plain-

ti¥'s demurrer to his answer.

Jan. 14,
2187. Krause vs. Stolle. Motion by
plaintiff to strike out from answer.
2188. Backus et al. vs. Aurora Fire and
Marine Ins. Co. Motion to make the peti-
tion more definite and ¢ertain refiled.
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2189. Coan vs. Ryan. Motion by plaint-
iff tor the appoiutment of a receiver.

2190. Ketchum vs. Manning et al. Mo-
tion by defendant, Helen M. Leach, to va-
cate interlocutory decree in favor of deft.,
Mayzille Z. Brown.

Metions and Demurrers Decided.

Jan. 11.
1169. Crawford et al. vs. Penn. Co.
Overruled. Defendant excepts. Defendant

bas leave to answer by Feb. 10.

1553. Hartness & Huling vs. Arms et al.
Sustained.

2155. Daniels va. Baldwin. Granted.

2148 Burns vs. the C, C, C. & L Ry.
Co. Grauted.

233. Smith vs. Bender.
Plaintiff has leave to file reply.

1972. Com. National Bank vs.
Overruled.

2011. The City of Cleveland vs. Hawk-
ins. Overruled. Defendant excepts.

2067. Lewis vs. Slaght. Overruled.
Defendants have leave to amend answer by
Jan. 20.

2074. Clements vs. Rosenblat. Granted.
Action dismissed at plaintiff’s costs.

2079. Weightman vs. Goulding. Over-
ruled. Plaintiff excepts. Defendant has
leave to amend.

2083. Beigher vs. Goldsmith. Overruled.
Plaintiff has leave to reply.

Jan. 15.
Overruled.

Burt.

2096. Bigelow vs. Barrett. Overruled.
Defendant excepts.
1097. Zirker vs. Hatch et al. Sustained.

Plaintiff has leave to amend petition by
payment of costs.

2098. Belle vs. Low. Overruled. De-
fendant bas leave to amend by Jan. 20.

2100. Blackman vs. Kane. Overrvled.

2111. Clark vs. Morgan. Overruled.

2112. Same vs. Murphy. Overruled.

2113. Third National Bank of Sandusky
vs. Geissendorfer.  Overruled.  Plaintiff
excepts.

2143. Spencer vs. Cunningham et al
Withdrawn.

2162. Stolz vs. Koester. Grauted. De-

fendant has leave to file answer by Jan. 18,
2171. Urinetz vs. Leopold etal. Defend-
ant has leave to file supplemental answer
by Jan. 18.
2150. Backus et al. vs. Aurora Fire and
Marine Ins. Co. Granted. Defendant has
leave to file answer.

1821. Huy vs. Geib et al. Granted. '
RECORD OF PROPERTY
TRANSFERS.

In the Ceumty eof Cuyahoga fer the
Week Knding January 17, 1879.

MORTGAGES.
Jan. 11,

Geo. H. and Bessie B. Honeywell
to W. W.Honeywell. Nine hundred
dollars.

Joseph Wilwerschied and wife to
John Roesch. One bundred and
eighty dollars.

Christinn Engel and wife to John
Engcl. Two thousand dollars.

Joseph L. and Kliza J. Grannis to
John Nepper. One hundred dollars,

Ellen L. Likely et al,, to Frederick
Geip. Two hundred dollars.

Wilson Harris and wite to R. C.
White. Two-thousund five hundred
dollars’

Joseph Kolar and wife to Joscph
Forejt. One hundred dollars.

Mary Jordan to Allen Armstrong.
One thousand dollars.

Henry J. and Ellg. M. Coben to
Marz and Robinson. One thousand
dollars.

Mary McLaunghlin to Jacob Schroe-
der. Four hundred and nintey-three
dollars and thirty cents. .

Jan. 13.

Francis A. & C. E. Wyman to
Margaret Robinson. $2,000.

Helen M. Smith to Cyrene B.
Smith. $150.

Wm. Shaub to James M. Curtiss.
8300.

Geo. J. Keidel to James M. Cur-
tiss. $300.

Leopold Frauk to Jumes M. Cur-
tiss. $300.

Wm. Hinck to James M. Curtxss
$300.

Christian Kenebec to James M.
Curtiss $250.

Frederick Flick, to James M. Cur-
tiss.  $200.

Jemima and Jobn Horner to James
M. Curtiss. $740.

Henry Kobule and wife to James
M. Curtiss.  $500.

Jacob and Charlotte Beard to M.
B. Gary.  $65.

Charles W. Hills and wife to Loeb
Halle. $800.

* J. A. Barger and wife to Frederick

Schoenbeit.  $400.

Wm. B. Parish and wife to the
Society for Suvings. $5,000.

Geo. Mitehell to  Asbacher &
Scheur. Four hundred and thirty
dollars,

H. P. Bates to W. J. Hudson.
One hundred and sixty-five dollars.

E. H. Cowper to George J. Wurden.
Eighty dollurs. -Jan. 14.

A. W. Poe to Albert Doran. $350.

Jacob Hauptman and wifo to Wm.
Eggers. I'wo hundred dollars.

Elizabeth and Joseph Prasek to
Katbrina Sluka. Three hundred dol-
lars.

A. R. Stevens and wife to the Citi-
zens Building and Loan Ass’'n. Five
hundred dollars.

Charles L. Whiting to Hannah
Neville. One thousand five hundred
and twenty dollars.

Mary A.and Nelson Rathburn to
M. S. Hogan. Five bhundred dol-
lars,

Frederick Behm and wife to Jacob
Wauslagel, Sr. One bundred and fif-
ty dollars.

'C. J. Sullivan to John P. Welines

Five hundred and twenty-five dcllars
Jan. 16.

- John Martin and wife to Geo.

Deitz~One hundred and fifty dollars.

S. F. Guilliford and wife to A. K.
Spencer. Five thousand dollars.

Wm. F. Scheider to Society for
Savings. One thousand dollars. .

Mary A. & E. P. Bleckensdeifer to
Amasa Stone. Five thousand dollars.

Electy Asheraft to the Society for
Savings. One thousand five hundred
dollars.

H. B. Curtiss and wife to John P.
Hart. Six hundred dollars.

John Schwan and wife to Gustav
Begalke. Eleven hundred and fifty
dollars:

John Budbyl and wife to M. S.
Hogan. One hundred and twenty-
five dollars. i

Muranda C. and Zenas King to
Geo. and S. H. St. John. Nincteen
thousand dollars.-

Sylas Snow to Webster Roberts.-
One hundred and twenty-five dollars,

J. Hune to J. P. Wehnes. Two
hundred and fifty dollars.

Frederick Warlock to Jokn Van-

deran. Five hundred dollars. 3
Kate Black to Susan Lunde. Six
hundred dollars.
Jan. 16.

James Doll ta John Scheidler.
Four bundred and twenty-seven dol-
lars.

Stillman Beown and wife to Eliza
A. Gates. I'wo thousand dollars.

M. P. Haywood and wife to Saml.
Squire. Five hundred dollars.

Chas. Jaite and wife to Alfred H.
Wick. Two thousand dollars.

Wm. W. Welsh and wite to Dqro-
thea Bobrer. Four dollars.

S. F. and wife to-Milton Morton.
Three thousand dollars.

Thos. Wilson to Noyes and Bro.
Two hundred and forty-seven dollars
and sixty cents.

Francis Crawford to Adolph Meyer.
Fiftcen thousand dollars.

Maria P. Kaupfe to Louis Kling-
ham. Two hundred and forty-one
dollars.

Jan. 17.

Helena and Wm. Kabn to John Harr.
Two hundred dollars.

R. C. Curtiss and wife to Cha. W. Moses.
One hundred and twelve dollars,

Cnsper Schaffer to Henry Gehaner. Five
hundred and fifty dollars.
Maria Doyle to F. H. Furness. Four

hundred and thirty-one dollars.

Henry K. Bohn and wife and Herman
Stuhr and wife to EEdward H. Bohn.

Frank Vacker and wife to Carl Beezer
Three bundred dollars,



22 - THE CLEVELAND LAW REPORTER.

CHATTEL MORTGAGES.
. Jan. 11.

C. C. Stevens and Thomas Ax-
worthy. Forty dollars.

Mary Fuchs and Ignatius Fuchs to
Manuel Halle. One thousand dol-
lars.

W. R. Knights of Pythias to John
Wuest.  Four hundred dollars.

Anna E. and G. F. Boehninger to
G. W. Cady & Co. Four hundred
dollars.

Joseph Chandler to W, H. Price.
Four hundred and eighty-six dollars.

Jan. 14,

Wm. R. Ogden to Henry C.
Brainard. Six hundred dollars.

Peter P. Spilzig to Fredorick
Spitzig. Three hundred dollars.

Anua Brook and E. T. Scott to
Sterling & Co. Two hundred and
seventeen dollavs and fifty cents.

Lewis Clark to Horace M. Harmon.
One hundred and fifty dollars.

Lewis Clark to John Greiner. One
hundred and eighty dollars.

Lewis Clark to Leonard G. French.
Three hundred dollars.

Wenzel Langmeir to Amos Lang-
meir. One hundred and thirty dol-
lars.

Jan, 15,

J. M. Clemens to D. S. Clemens. One
thousand and fifty-seven dollars. :

Isune Frank to 1. Blake. One hundred
and fifty dollars,

August Muhlhausler to C. D. Erhard.
Three hundred and ten dollars.

Kingsbury Fisher to Geo. Norris. One
hundred and fitteen dollars.

Mary Snyder to Mrs. Julia Snyder.
Twenty-five dollars.
M. Moynahan to John W. Heisley.

One hundred dollars.
Dunn & Gaul to Simms & Petton.
teen hundred dollars.
Jan. 16.

Wm. C. North to Miriam Kent. Six
hundred dollars.

Patrick Shane to Wm. D. Butler.
dollars and seventy cents.

Mrs. Ella Pendleton to Cleveland Fur-
pace Co. Tinrty-one dollars and eighty
cents,

J. R. Winne to Cleveland Furnace Co.
Thirty-two dollars.

N. A. Coleman to E. Holmes. Forty
dollars. . Jan, 17.

Frecerick Baab to Moses Roskoph.  Fifty
dollars,

I. M. Gamble to Frank Leonard. Sixty-
one dollars and fifty cents.

S. C. Goodman and wife to W. D. Butler.
Sixty-six dollars.

Glaser Bros. to Charles Scherer.
hundred and twenty-two dollars,

Glaser Bros. to Louis Reese. Fourteen
hundred and eighty-three doilars and filty-
nine cents.

Andrew A. Walton to Louis W. Ford.
One thousand and ninety-six dollars and
fiftv cents.

Herman F. Leypoldt to Michael Bertsch
and M.chuel Burkle. Twelve hundred and
sixty-five dollars.

Four-

Forty

Seven

DEEDS. ]
Jan 10.

Albin Albrect and wife to Joseph
Hartmueller.  Sceven hundred and
eighty-five dollars and cighty-five
centa.

J. T. Brooks, assignee, to Thos. M.
Jovin. One dollar.

W. S. Porter and E. E. Pope and
wives to Thomas M. Jovin. One
thousand dollars.

Otis B. Beuton, assignee of Chas.
G. Barkwell, to A. A. Juckson.
Twenty-five dollars.

Griswold & Dunham to the Cleve-
land Linsced Oil Works. Seventy-
five thousand dollars.

Christian  Freitag and wife and
William Acnis and wife to Frederick
Hourin. One dollar.

J. C. Gates and wife to E. R. Per-
kins. One dollar.

Frederick Kinsman to John and
Annie Raus. Three hundred and
ninety-six dollars.

Theodore and Clara Lamars to
Herman Lamars. Two thousand dol-
lars.

Luther Moses to John H. Ford.
Fifteen hundred and sixty dollars,

Henry L. Taylor and wife to Helen
M. Edwards. One dollar.

Julius M. Bret et al., by Thomas
Graves, Mas. Com., to J. Craig Smith.
Four hundred dollars.

Joseph Artel; et al,, by Felix Nico-
la, Mus. Com., to Frederick Kinsman.
One hundred dollars.

Jan 11.

Emma McCarthy and husband to
Joseph Armstrong. One dollar.-

Joseph  Armstrong to Wm. N.
Honeywell. Five bundred dollars.

5. 1. Bohm and wife to Henry E.
Bohm and Hermann Stubr. Two
thourand dollars.

Louisa A. Cooh and husband to
Herbert  F. Taylor.. Twenty-five
thousand dollars.

James M. Hoyt and wife to Geo.
R. Tinnerman, Four hundred and
fifty dollars,

J. H. Dangerfield and wife to R.
R. Holden. Five thousand dollars.

R. R. Holden to M. A. Dangerficld.
Five thousand dollars.

Chuauncey S. Ransom and  ife to
Bowler, Muher and Brayton. Three
hundred and eighty dotlars and thirty-
three cents,

Lemuel M. Southern and wife to
Amasa Stone.  One dollar,

Jan. 13.

O. M. Burke et al, to Henera Me-
Quister  Four hundred and twenty-
five dollars. '

J. M. Curtiss and wife to Leopold

Frank. Seven hundred and twenty
dollars.

J. M. Curtiss and wife to Frederick
Flick. Seven hundred and twenty
dollars,

J. M. Curtiss and wife to William
Hinck. Scven hundred and twenty
dollars,

J. M. Curtiss and wife to Jemima
i Hormer, Eleven  hundred and
twenty-five dollars.

J. M. Curtiss and wife to Frederick
Jacobs, Ten bundred and eighty
dollars.

J. M. Curtiss and wife to Geo. J.
Keidel. Eight hundred and eighty
dollars,

-J. M. Curtiss and wife to Christian
Kebineck.  Seven  hundred and
twenty dollars.

J. M. Curtiss and wife to Henry
Kobabe. 'Twelve hundred dollars.

J. M. Curtiss and wife to Wm.
Schaub. Eight hundred dollars.

J. M. Curtiss and wife to Chas.
L. Serferd. Oue thousand and eighty
dollars.

W. L. Cuttor, ex. ctc., to Henry
Kramer. Two thousand dollars.

Andrew Gurscheimer et al. to Jacob
Laubscher. Two thousand dollars.

John J. Hennesey to Joseph Ferg-
ham. Kight hundred and seventy-
five dollars.

Muaria K. Nukel to John Nukel.
Three hundred dollars.

Jucob S. Barger to Julius Mucller.
Five dollars.

Julius Mueller to Lucy A. Barger.
Five dollars. .

C. C. Rogers and wife et al. to John
T. Carroll. One thousand thrce hun-
dred and sixty dollars.

Phebe Weer to John V. Hanna:
Three thousand and fifty dollurs.

Sam’l Bishop by Mas. Com. to
Johin S. Healy. Two thousand and
one dollars.

One dollar.

Jenuie and Edward Murtin to Chas.
Eusign. One dollar. .
Jan. 14.

Joseph Bores to Maria Bures. One
dollar.

to Nath. M. Griffeth.
handred dollars.

G. M. Buhrer, trustee, to J. L.
Ross.  One dollar.
~ E. F. Davies and wife to I. C. F.
Brothers,  Six hundred dollars.

Thirty-one

et al.  Six hundred dollars,

Sereno P. Fenn and wife to H.
Clark Ford, trustee. One dollar.

H. Clark Ford, trustce, to Mary A.
Fenn., Qne dollar.

Jennie Martin to Chas. Ensign.

Henry C. and Emma C. Brainard .

J. C. F. Brothers to W. B. Roberts.



- THE CLEVE[AND LAW REPORTER

23

W. V. Craw and wife ta H. Meil-
lender. Five hundred dollars.

Jobhn D. Carpenter and’ wife to
~John F. Weh. Eight hundred dollars.

John .S. Healey and wife to W. G:
Kirby. Bight hundred dollars.

Fanny Johnson to Russell A.
Brown. Five hundred and fifty-five
dollars. ’

Cathavine Lechter and husband to
Paul and Theresa Kovar. Two hun-
dred-and fifteen dollars.

Hannah Neville to Chas. L. Whit-
ing. Two thousand five hundred and
twenty dollars.

Wm. J. Lewis to Francis Stanley.
Thirty-five handred dollars.

A. J. Sanger, assignee in bank-
ruptcy ct al. to Geo. Seitz et al.  One
dollar.

Joseph Steiska et al. to Elizabeth
Prasek. One dollar.

Abel P. Wilkins and wife to Julia
C. Wood. Twelve hundred and
fifty dollars.

Jan. 15.

Peter Bender and wife to Mary
Belek. Twenty-two hundred dollars.

John Chamrada to John Pinta.
Five dollars.

Same to Alvis Ruzek. Five dollars.

Catharine Feusier to Sarah Maullen.
Two thousand dollars.

James M. Hoyt and wife to the
5th Evangelical Reform Church. Six
hundred dollars.

Fanny Johnson to Holland Brown.
Five hundred and fifty-five dollars.

" Emma C. King and husband to
Mary A. Blickersderfer.  Fify-seven
bundred nollars.

Frederick Kinsman to John Krato
Chiel. Twa hundred and fifty dollars,

Sarah Mullen to Catharine Fusier.
Twaq thousand dollars.

C(Iitl)srine Newman to Joseph Stan-
ley. Eleven thousand one hundred
and fifty-four dollars and twenty-four
conts.

Leopold Preissing and wife to A.
R. Dixon. Eight hundred dollars.

M. C. Rogers and wite to David E.
Holly. One dollar.

C. D. Reichardt and wife to Au-
gustine Matzman. Onc dollar.

F. G. Rowe and wife to J. M.
Page. Four thousand four hundred
and twenty-seven dollars.

Fanny Van Wie et al. to Catharine
Doagherty.  Five hundred dollars.

Society for Savings to Wm. H.
Schneider.  Oue thousand three hun-
dred and ninety-five dollars.

Jas. D. Cleveland, special Mas.
Com. to Eliza J. Sweetser. Sixteen
thousand and seventy-five dollars.

C. C. Southern by S. M. Eddy,
Mas. Com. to the Society for Savings

Oneo Lhousand three. bundred and

thirty-four dollars.

Jan. 16

E. E. Whitney and" wife, C. F.
Glisser and “wifo and Ferdinand
GGlagser and wife to A. Bradley. Ong
thousand five hundred dollars.

Andrew Dall and wife to James
Dall. - One dollar.

‘Louis Fetterman to Fredolin Hirz.
Fifty dollars.

Bernard E. Schmolin by Thos.
Graves, Mas. Com. to Chas. Juite.
Four thousand and fifty dollars.

Elizabeth Barkwill et al. to Frank
and Antonia Marak. Three bundred
and sixty dollars.

John Light and wife to Felix E.
Reynolds. One thousand dollars.

Felix E. Reynolds and wife to Peter
J. Huette. One thousand dollars.

Louisa Crawford et al.
Com. to the Merchants National
Bank. Three thousand three hun-
dred and tbirty—four dollars.

Nelson Sanford by Felix Nicola,
Mas. Com. to Adolph Mayer. Two
tbousand two hundred dollars.

John Bennett and wife to Rath
Holmes.  Eighteen hundred dollars.

Minerva Benuett to Ruth Holmes.
Eight hundred dollars.

Mary M. Craig and husband to
Hester Pear. I'wo hundred dollars.

C. T. and Frederiek Glasser and
wife to A. Bradley. Twenty-six
thousand five hundred dollars.

Albert G. Hammer and wife to
Chas. Hammer, trustee. One dollar,

Geo. W. Hale and wife to Auna
E. Patterson. One hundred dollars.

Adolph Meyers and wife to Francis
Crawford. Twenty-two thousand dol-
lars.

Patrick N. McCarthy, admr. ete.
to Joseph Draessler. Two hundredand
fifty dollars.

Joseph Reuscher and wife to Fred-
erick K. Ruffine. Forty dollars.

Elisha Savage and wife to James
Gulvin. One bundred and seventy
dollars.

Thomas Walton to C. T. Glasser,
B. E.-Whitney and Ferdinand Gleaser.
One dollar.

ASSIGNMENTS.
Jan 13.
Christian Nesper to Edward Hess-
enmueller.  Bond one thousand dol-
lars.
Glasser, Whitney & Co. to Loren
Prentiss. Bond fifty thousand dollars.

MECHANICS’ LIENS.
Jan. 13.
Dexter McClintock to A. W. Lauvie.
Fifty-seven dollars and eighty cents.

by Mas.

Mary D Coates toJumes R. War-

| ren. Twenty-fourdollars and seven(y-

sevcu cents. -

JUDG'I BN'I’S.

Geo Mueller. $17.36. o
Wm. Ottroan. $1,147.78. °
_ Mrs. Carrie Saymour. $53.88. .
Frank Williams and garu.  $105.22.
Geo. F. Berse et al. $989 60.
John Magnordt. $1,823.05.

U. S. CIRCUIT COURT N. b.
OF o110, ~

Jan. 11.
3242. I Van In Wagen vs. A.
H. Burhaus. Motion overruled.

Leave to file answer in 20 days.

2362. Fannie Dunn vs. the Com- .
monwealth Life Ins. Co. Motion to
make 4th amended reply more definite
and certain. Overruled.

3679. A. A. Hutchins & Bro. vs.
the Cleveland Iron Co. Motion to
dismiss plaintiff’s petition overruled..
Leave to answer in ten days.

3619. In 19 cases wherein Mary
Jane Vesey et al. are plaintiffs and
various parties are defendants, the
plaintiffs were ordered to give contin-
ual security for costs and defendants
have leave to file amended answer for
20 days.

3794, Commercial National Bank
vs. John Croker. Answer. Grannis
& Griswould.

3825. Matthew Godfried ct al.
vs. C. Schneider.  Bill for injunction
and relief.  Banning & Banning.

3826. Same vs. Kopp & Mueller.
Same. Same.

“Jan. 13,
- 3727, Frederick J. Prentiss vs.
Silas B. Giddings ct al.. -Decree for
complainant, §3,663.10. Also decree
for Buskhaus, $163.40. Order to
scll mortgaged premises.

3440. B. F. Sturtevant et al. vs.
G- A. Rhodes ct al.
plainant.

3827. H. B. Claflin & Co. vs.
Gilkey & Perry. Petition filed. De-
Wolf & Schwan.

Decree for com-

Jan. 15.

3828. Herman Weiller vs. Joseph
Stoppel. Money only. “W. J. Board-
man & W. M.-Webster. _

2625.  Ellsworth vs. Ellsworth.
Continued. .

3078. Jenks et al vs. Cooper.
Same.

2176. Diemer vs. Hasting. Same.

3168. Cochran vs. Applegate.
Dismissed for want of prosccution.
Jan 16.

3153. Crowl ws. Fisher et al.
Dismissed for want of prosecution.

3194, Duerr vs: Firemans' Fund
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within six days. :

3193. John Heffron vs. B. C. and
L. M. Stanley. Judgment for plain-
tiff for §250.

3779. A. A. Hutchinson & Bro.
va. Cleveland Iron Co. Dismissed at
the cost of defendant. Leave given
to withdraw acc’t attached to petition.

Jan. 17.

3829. Barthold Schlesinger et al.
vs. Geo. Cooper et al. Petition for
money only.  Bolton & Terrell.

3810. The Davis 8. M. Co. vs.
John M. Boyd et al. Motion to dis-
miss action. Ranney & Ranncys.

»
U. S. DISTRICT COURT N. D.
OoF OHIO.

Jan. 11,
1523. Perry Prentiss, assignee, vs.
Henry C. Meyer et al. Answer.  Es-
tep & Squire. N. L. Brewer.
Same. Same vs. Same. Answer
-of Henry C. and Benj. C. Meyers.
Same. .
Jan. 14.
_ 1523.  Perry Prentiss, assignce, vs.
H. C. Myers ét al.  Answer bill
of V. L. Myers. N. L. Brewer and
Estep & Squire.
. Same vs. Same, etc. An-
swer of bill of B. F. Myers. Same.

Bankruptey.
Jan. 11.
1950. In re. James S. Oviate.
Discharged.
1775. In re.
ton. Disch:ngcd‘
1368. In re. Frank Kablo. An-
swer and . cross-petition of Kahlo.
Lee & Brown.

Willard R. Knowl-

Jan. 13.
1697. In re. Thomas Barlow.
Discharged.
Jan. 15.
© 1949,  Jas. Smith et al. vs. L.
Prentiss.  Bankruptey. Objection to
discharge. P. B. & F.
1630. In re. Geudon Conkling.
Discharged.
1511. Inre. Kirian R. Andrews.
Discharged.

1707. Inre. Chas. A. Lewis. Pe-
tition for discharge. Hearing Jan. 28.

19:0. 1n re. Newshuler. Petition
for discharge. Hearing Jan. 29.
1914, In re. Silas Bigelow. Pe-

tition for discharge. Hearing Jan. 31.

. Jan. 17.
1829. In re. Ralph Cohn. Dis-

charged.

- 1985, In re. Thos. H. Johnson.

Pctition for discharge.  Hearing

Jan. 31. :

IN OHIO FOR 1879.

COMMON PLEAS.

Muskingum, Jauuary 13, April 28, No-,

vember 3.

Morgan, March 11, June 10, October 16.

Noble, Junaary 20, May 5, Octoler 20.

Guernsey, February 18, May 27, Novem-
ber 11.

Beimont, February 4, May 20, Novem-
ber 11.

Monroe, Janunary 13, April
ber 16,

N Jefferson, February 24, June 9, Decem-

er 1. i

Tuscarawas, January 27, May 19, No-
vember 3.

Harrisou, January 6, April 28, October 15.

NINTH DISTRICT.
DISTRICT COURT,

Trambull, April 3; Portage, April 21;
Lake, March 27; Geaugn, March 31; A-h-
tabula, March 17; Mahoning, March 17;
Columbiana, April 14; Carvroll, April 10;
Stark, April 3.

COMMON PLEAS.

28, Octo-

Carroll, January 13, May
ber 15.

S:ark, January 13, May 5, October 13.

Columbiuna, Feb.uary 3, May 19, Octo-
ber 13.

Mahoning, January 13, May 5, Septem-
ber 8.

Trumbull, February 10, May 26, Octo-
ber 13.
» Portage, January 13, May 5, Septem-
ber 3.

Lake, February 10. May 26, October 13.

Geaugn, January 13, May 5. Seprember 15.

Ashtabula, January 13, May 5, Sevtem-
ber 15.

5, Septem-

OFFICE OF THE SECRETARY OF STATE,
Corumpus, O., Nov. 25, 1878.

I hereby certify that the above is correct-
ly copied from the official lists returned to
this office.

[seaL.] MiLToN Barxes,

Secretary of State.

J. G. Pomerene.]

Pomerene & Co.
LAW STENOGRAPHERS,

19 1-2 PUBLIC SQUARE.

J.G. Pomerene,U.S.Commissioner,Official Sten-
ographer of the Connon Pleas, Probate and Dis-
trict Courts of Cuyuhoga County, and Notary
Public. '

[H. J. Davies.

MARCUS P. NORTON.

Attorney and Counselor-at-Law, Troy, N.Y.
SOLICITOR AND OF COUNSEL IN PATENT CASE.

SAMUEL B. CLARKE,
Attorney-at-Law, - New York City,
AssisTANT U. S. DisTricT ATT'Y P. O. BUILDING.

ELMER POULSON,

Attorney and Counsclor-at-Law, No. 222 East 36th
Street, New York.

Between 2nd and 3rd Avenues.
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Our next issue will contain an ab-
stract of a decision made by Judge
Prentiss a few days ago in the Ford-
Holden case, now on trial in the Com-
mon Pleas Court, as to the right of
the defendant to show by the cross-ex-
amination of the plaintiff that he, the
plaintiff, had entered
champertous contracts since the insti-
tution of the suit.

into certain

WE give below a plan for attorneys’
briefs for the preparation and trial of
cases. The author is the Hon. C. L
Walker of the Ann Arbor Law
School.

1. Make an abstract of the plead-

00 | ings.

2. Draw out a statement of facts
which it is needful to prove in order
to sustain your cause of action or de-
fense.

3. A statement of the facts which
the .ather side must prove to sustain
its casc.

4. Not only know your testimony
but have careful minutes of its im-
portant points sufficiently full that no
important matter is overlooked.

5. Arrange carefully the order in
which you wish to put in your testi-
mony. There is a natural order in
the arrangement of facts, as in an ar-
gument.

6. See your own witnesses and in
the hetter sense drill them. It is ab-
solutely necessary to know what they
have to say.

7. Examine those points which may
arise as well as those that must arise.
Block out your argument in advance.
This, of course, can only be done in
outline. This systematic method is in
every way beneficial, aud often settles
the question of victory or defeat.

Tue Committeec on Law Reform of
the Illinois State Bar Association at a
recent session of that organization, re-
ported in favor of legislation provid-
ing for short hand reports of proceed-
ings of courts of record in that State
as follows:

 To the President and Members of the
State Bar Association of the State of
1llinois :

Your Committe on Law Reform, to

which was especially referred the sub-
1ject of short-hand reports for courts of
record in this State, would respectfully

report that they find, upon examina-
tion of the statutes of the following
States, viz: Maine, New York, New
Jersey, Pennsylvania, Ohio, Kentucky,
Indiana, Michigan, Wisconsin, Min-
nesota, Iowa, Nebraska, California
and Georgia, and Wyoming and
Washington Territories, that provis-
ions have been made for short-hand
reporters to attend the sittings of
courts of record in thosc States.

Your Committee would further re-
port that upon inquiry of, and infor-
mation derived from, the judges of
courts in those States, where short-
hand reporters are a part of the or-
ganization of the court, as a matter of
economy, and for the attainment of
exact justice, legislative provisions for
short-hand reporters, have proved to
be a great benefit.

Your Committec have also made
inquiry of the judges of Circuit Courts
in all the States for their opinion as
to the necessity for short-hand reports
in cases tried before them, and the
uniform opinion has been expressed by
them, that, as a matter of economy
and of certainty in the attainment of
justice, a law providing for short-hand
reporters to take the testimony in
causes tried in their several courts
ought to be enacted, and that the sev-
eral counties in which the courts arc
held, would be, in both points given,
benefitted by such a provision.

Your Committee have prepared a
draft of, and herewith present, a bill
for an act providing for short-hand re-

orters for the Circuit Courts of this
State and for the Superior Court of
Cook county.

Your Committee recommend that
this bill be referred to a committee of
three to be appointed by this honora-
ble body, who shall takein charge the
drafting of a bill of the general scope
of that herewith presented, adapted to
every part of the State, and who shall
cause the same to be presented to the
Legislature, and endeaver to secure
its passage.

Signed by Messrs. E. B, Sherman,
H. A. N%al, James Shaw, L. B.
Crooker, H. T. Vallette, O.
Wright.”

Subhseribe for Thr CLEVELAND LAw
REPORTER.

H.
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SUPREME GOIS]IR].‘III' OF WISCON-

AprpPeEAL From THE Crrcurr Courr,
Dopge Counry.

HENRY BPIERING VR. JULIUS H. AN-
DRAE.

Slander—Calling a Justiee a Fool, ete.,
Actionable.

Words Charging a public officer with not
having a capacity to properly perform the
duties of his office, and directly tendeng to
prejudice him therein, are actionable per se.

TayvLoRr, J.—This is an action for

-slander. The plaintiff alleges in his
complaint, that at the time the alleged
slanderous words were spoken by the
defendant, he was, and for many
years previous thereto, had been a
Justice of the peace, and acted as such,
in the village of Maysville, in the
county of Dodge; that the defendant
in a public speech in said village, at a
public mecting, in the presence and
hearing of a great number of persons,
in speaking of the plaintiff as said jus-
tice of the peace, maliciously spoke
the fulse and defamatory words fol-
lowing: “The reason I did not take
out any second papers was, that I did
not want to sit as a juror before such
a d——d fool of a justice.” No spec-
ial damage was alleged in the com-
plaint. The defendant answered, ad-
mitting the speech, but alleged that
the words were not spoken of, or con-
cerning the plaintiff, and denies that
he used the word “sucha d d
fool,” but that the words used were “‘a
d——d fool of a justice.” At the trial
the defendant objected to the introduc-
tion of any evidence ‘on the part of
the plaintiff, for the reason that the
words set out in the complaint were
not actionable. The court sustained
the objection, and ordered judgments
of non-suit, with costs, to be entered

against the plaintiff. The plaintiff

excepted, and afterwards moved for a
new trial, which was also denied, and
the plaintiff excepted. Jndgment
was rendered against the plaintiff.
The only question is, whether the
words set out in the complaint were
actionable, per se. The complaint al-
leges, that the words were spoken of
the plaintiff as a justice of the peace,
and we think this claim is sustained
by the allegations of the complaint.
The defendant does not simply say of
the plaintiff that he ““is a d—d
fool,” but that he did not want to sit
a3 a juror before such “a d—-d
fool of a justice.” It is clear that the
defendant meant to be understood by
this langua e, that he comsidered the
plaintitt’ an  unfit person to exercise

the duties of a justice of the peace on
account of his ignorance and incapaci-
ty, and that the defendant purposely
abstained from becoming a citizen of
the United States, that he might not
be compelled to perform the duties of
a juror, in a court held by such a fool.

Starkie says: ‘“Words are actiona-
ble without proof of special damage,
which directly tend to the prejudice
of any one in his office, profession,
trade or business:” Starkie on slander,
110. In Lansing v. Carpenter, 9
Wis. 541, it is held that words spoken
of an officer which diminished public
confidence in his official integrity, and
thus injure him in the business of his
office are actionable. In Gattlemet
v. Aubaches, 36 Wis., 515, the saume
rule is repeated. The present Chief
Justice in the opinion, says: “We
take it to be an elementary rule, that
words are actionable which directly
tend to the prejudice of any one in his
office, profession, trade or business.”
That was an action brought for charg-
ing the Chief Enginecr of the fire de-
partment of Racine with being drunk
at a fire, which it was his duty to ex-
tinguish. The case of Weil v. Atten-
hoten, 26 Wis., 708, is not in conflict
with these decisions. In that case,
the words were not spoken of the
plaintiff in his profession or business.

The words spoken by the defendant
in the case at Bar, clearly, and in
most contemptuous terms, charge the
plaintitf with a want of capacity to
perform properly the duties of his of-
fice, and directly tend to prejudice
him therein. There are some cases
which hold, that charging an officer
with mere ignorance and want of ca-
pacity to perform the duties of his of-
fice are not actionable, per se. Such
was the opinion of Justice Nott, who

delivered the opinion in the case of

Mayrant v. Richardson, 1 N. & M.
(8. C.) 347. We think, however, the
great preponderance of authority is,
that words charging an officer with
gross ignorance and incapacity are ac-
tionable, per se. Such is the opinion
of Starkie. See his work on Slander,
4th  English edition, 182 and 184.
Townsend, in his work on the same
subject, §194, says: *It is said; how-
ever, that it is actionable to charge ig-
norance or unskillfulness, if it amounts
to gross ignorance ov unskillfuluess.
This seems only another mode of im-
puting such ignorance as unfits the
person for the proper exercise of his
art, of miscohduct therein.” Again,
%196, he says: ‘As regards language
coneerning one in office, the same gen-
eral principles apply as to language
concerning one in trade. Language

concerning one in office, which im
putes to him a want of integrity or
misfeasance in his office, or a want of
capacity, generally, to fulfill the duties
of his office, or which is calculated to
diminish Pub]ic confidence in him, or
charges him with the breach of some
public trust is actionable.” The fol-
lowing are some of the cases which
hold, that words charging an officer
with gross ignorance of the duties of
his office or profession, are actionable
without allezing any special damages:
Howe v. Prim, Hoﬁ;e 652, 3 Salk,
694 ; Day v. Buller, 3 Wils. 59 ; Ous-
law v. Horne, ib. 186 ; Pearl v. Joues,
Cro. Car. 382; Moises v. Thornton,
8 Term R. 303; Baker v. Morful, 1
Sid. 327 ; White v. Carroll, 42 N. Y.
161; Robins v. Treadway, 2 J. J.
Marshall (Ky.), 540. In the casc of
White v. Carroll, supra, the defend-
ant, in speaking of the plaintiff as a
physician, called him a “‘quack.” Jus-
tice Southerland, in delivering the
opinion of the court, says: “To call &
physician a quack, is in effect, charg-
ing him with a want of the necessary
knowledge and training to practice the
system of medicine, which he under-
takes to practice. * * * There
cannot be any doubt, I think, that to
falsely and maliciously call a physi-
cian a quack, is actionable.”

Certainly, the language uséd by the
defendant, imputed a want of capacity
and ability on the part of plaintiff to
discharge properly the duties of his
office, and was ealculated, if believed
by his hearers, to diminisk public con-
fidence in him asa justice.

We are not yet prepared to say that
the citizen, in the exercise of his right
to criticise the acis and- qualifications
of those holding office, may publicly
make false and malicious'charges as to
their honesty, or their capacity to dis-
charge the duties of the office held by
them. Though the citizen has the
right to criticise those in office, and a
just and truthful criticism, may be a
wholesome corrective of abuses of offi-
cial positions, such criticism should be
honest, and founded upon truth and
not. falsehood.

The judgment of the Circnit Court
is reversed, and the cause remanded
for a new tral.

L. J. TriBert & E. P. HaArMON,
for appellant.

S. W. LaMogreoux for respondent.

SUPREME COURT OF 0HIO.

JANUARY TERM, 1878,

Hon. Wm.-White, Chief Justice;
Hon,, W Ji_Gilmore,) [Hon, George



THE CLEVELAND LAW REPORTER.

27

W. Mcllvaine, Hon. W. W. Boy.-
ton, Hon. John W. Okey, Judges.
TugspAY, January 14, 1879,
General Docket.

No. 390. The City of Lima v.
Nelson McBride, Auditor of Allen
county. Mandamus.

OkEY J.:

1. If two statutes provide for the
levy of a road tax, and the record of
the board of county commissioners,
levying such tax, is susceptible of a
construction which bascs the levy
equally well on either statute, but as
applied to one the levy is excessive,
and applied to the other is not exces-
sive, such levy will, prima facie, be
regarded as based on the latter act,
although the tax thercin mentioned
can onliy be levied to provide for a
particular condition of the roads,
whils the other act is general, and the
levy actually made is in general
terms.

2. Where the county commission-
ers, intending to make a levy of taxes
for road purposes under the act of
April 30, 1869, (66 O. L. 60), cause
such levy to be entered on the record,
in general terms, the tax will not be
regarded as invalid, or made under
the act of 1877 (74 O. L. 92), on the
mere ground that the record does not
show the existence of facts which war-
ranted the levy under the former act.

3. The council of a municipal cor-
poration is not entitled to control any
part of the taxes levied for road pur-
poses under the act of April 30, 1869,
(66 O. L. 60), except as provided in
the supplementary act of 1873 (70 O.
L. 118).

Peremptory writ refused.

Isanc Gillen et al. vs. Laura A.
Kimball et al.  Error to the District
Court of Lawrence county.

Boynton, J.:

A testator devised to his wife, du-
ring life or widowhood, all his real es-
tate, accompanied by a bequest of
personality as follows:  “And all my
personal property, household goods
and provisions, including moneys and
credits of every description which
may be thereon at the time of my de-
cease, during her natural life, she,
however, selling so much thereof as
may be sufficient to pay my just
debts.” He devised the remainder in
said real estate to his three daughters
in unequal portions. He bequeathed
1o one of his daughters 81,500, to an-
other 81,000, to a daughter of a de-
ceased son $500, and to her mother
85; eid legacies to be paid at the
death of his widow, and declared that
the legacy to the granddaughter, and
the one to her mother, together witha

tract of land conveyed to the son he-
fore his decease, made for them an
eqnitable share in his estate. He also
declared that if ‘‘at the death of my
said wife there should be any of my
said personal property or money, here-
by devised to my said wife and heirs,
lett unconsumed,” it should be divided
between his three daughters and their
heirs; and concluded as follows: It
is my will that all my money deposit-
ed or otherwise, is to be left on deposit
at interest during the natursl lifetime
of my said wife, except the interest to
be drawn and used by her as she may
need.” He appointed his wife exccu-
trix of the will. —

Held : That the bequest of personal
property together with ‘‘moneys and
credits of every description, to the
wife, during life, includes money and
United States bonds on deposit in
bank, and that what remains uncon-
sumed of the same at the widow’s
death, is to be applied to the payment
of said legacies, the residue to be
equally divided between the testator’s
three daughters.

Judgment reversed.

No.- 33. William D. McCracken
ve. Shannon Clements.  Error to the
District Court of Crawford county.
Judgment aftirmed.

Motion Docket.

The State cx. rel.  Joscph L. Low-
er vs. Elihu Thompson. Motion for
leave to file a petition in quo warranto.

White, C. J.—Held :

Where a reiator prosecutes a civil
action in quo warranto under the re-
revised code in his private right, he is
not required to obtain leave to file the
petition; but the action must be
brought in the county in which the
defendant  resides or may be sum-
moned, in accordance with section 10,
chapter 5, title 1 of the Act. (75 O.
L. 611).

Motion overruled and the right to
issue process from this  court denicd.

No. 22, Lewis M. Dayton et al.,
exceutors, ete., vs. A. P. Bartlett, ad-
ministrator, ete.  Motion for leave to
file a petition in error to the Superior
Court of Cincinnati.  Motion granted.

No. 26. Bonham Fox vs. the State
of Ohio.  Motion for leave to file a pe-
tition in error to the Court of Com-
mon Pleas of Warren county, and to
take the cause out of its order for
hearing. Motion granted.

No. 28.  Daniel G. Dearborn vs.
the Northwestern Savings Bank ct al.
Motion for leave to file a petition in
cerror to the Court of Common Pleas
of Lucas connty.  Motion overruled
on the ground that the plaintiff’ must

seek his remedy in the District Court.

No. 32. Obhio ex. rel. Clinton Ri-
ley vs. John Blain, township clerk,
etc. Motion to dispense with printing
in cause No. 242 on the General Dock-
et. Motion granted.

No. 33.  Aberlin Wheeler vs. the
State of Ohio. Motion to take cause
No. 558 on the General Docket out
of its order. Motion granted.

CUYAHOGA COMMON PLEAS.

NOVEMBER TERM, 1878,

BTATE OF OHIO V8. O. II. BENTLEY.

Malpractice of Attorncy—Misconduct
in Drawing Aflidavit - Demur-
rer to Information sus-
tained, cte.

CAbweLL, J.:

After a careful consideration of the
information in this cuse, I am satisficd
that it cannot be sustained, simply up-
on the ground that it does not show
misconduct, and therefore dves not
show good cause. There is no bad
motive charged, nothing charged as
that it was done by way of revenge,
mischief, to extort money or anything
else of that kind. I hold, and have
already held in one other case, that it
is not necessary to charge tl_  the de-
fendant committed a crime, nor that
the act was done while acting in the
capacity of an attorney, but that in
order to make ‘‘good cause” under the
general terms used by the statute “for
misconduct in office or for good cause
shown,” there must be misconduct, not
necessarily misconduct as an attorncy,
because, 1f it is misconduct as an at-
torney simply, a man might be guilty
of all manner of crimes and the
court could not disbar him. Now, in
regard to this information, it contains
a single count and paragraph.  “For
cause first, that on or about the 24th
day of May, 1878, the said O. H.
Bentley aided and assiated in procur-
ing one Phillip Godletter to sign and
make oath to an affidavit whercin one
was charged with the
comimission of a crime when the said
Bentley well knew that the said God-
letter”—that is, the person who signed
the aflidavit, for it does not state
whom he aided and assisted. It does
not state what erime was
charged with.  Perhaps that would
not be necessary,—*“when the said
Bentley well knew that the said God-
letter did not know. the person charged
with the offense.” That is the first
accusation.  Would it be misconduct
on the part of an attorney if a man
comes to him and says, “Now, I have
been informedithat aerime has heen
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committed upon the street. I wish
you to draw an affidavit. I don't
know it myself, but I have been in-
formed that such is the fact, and it is
necessary to take immediate steps to
arrest the party;” and the attorncey
draws the affidavit? The person ap-
plying to him says, “I don’t know the
fact myself,” but he makes the usnal
affidavit and swears that & erlme has
been committed “‘as he verily be-
licves.” I can see nothing wrong in
that. Itisa thing that is done re-
repeatedly, frequently and properly,
so far a.s¥ am able to discover.

But a furthor accusation iz, that he
did'not know the person charged with
the offense, and that he knew nothing
whatever of the alleged offense. That
might all be, under what I have al-
ready said.  Thisg person might come
in—say a crime of robbery has been
committed upon the street, axsault and
battery, murder, anything of that
kind, and say to the attorney, “I do
not know any of these facts, but it ix
reported to me that such has been the
case; I do not know the man—desiy-
nate him as John Doe—or do not
know the fact, but I verily believe a
erime has been committed.”  Would
there be anything wrong in any attor-
ney drawing an aflidavit in that way ?
[ am unable too see whercin there
would be any misconduct on the part
of an attorney or anybody elsc in thus
drawing an affidavit, or assisting in
having it done or in procuring the
party who thus gave the information
to the attorney to assist him in procur-
ing the affidavit.

Now, there is nothing in this infor-
mation which would negative the idea
that exactly that state of facts might
exist. Tt turther avers, “‘and that he
did not understand the language in
which it was written,” That Bentley
knew that this person that made the
aftidavit did not know the person that
had  commitred the crime, did not
know the facts in relation to the
crime, and did not understand the
language in which the affidavit was
written.  That all may be.  1le may
be a Gierman; he may be a Bohemi-
an, a Frenchman, any other nationali-
ty. The affidavit may be written in
nglish and the person making  the
affidavit may not understand the In-
glish language, but there is nothing in
this informatioun to negative the idea
that the contents of the affidavit were
made known to the person who wmade
the affidavit in a language which e
did understand.  He may have had
an interpreter to interprit it in a lan-

guage  which  he  did  understand.
[Reads.] “All of which facts, as

aforesaid, the =aid O. H. Bentley well
knew "—suppoxe  he knew all those
facts, it cannot he said that he is guil-
ty of any mizconduct—anything im-
proper, so far as I am able to discov-
er, “when he so aided and assisted
in procuring said Godletter to sign and
make oath to said affidavit, and also
that the =aid . H. Bentley well
knew at the time aforesaid that the
person =0 charged had heen once ar-
rested for the xame offense and  duly
discharged  therefrom.”  Persons are
frequently wrrested charged  with an
offense, exiumined hefore a magistrate
and duly discharged.  But there is
nothing in the statute that prevents
any other person making an aflidavit
and eauxing  his arrest again.  Nor
can [ =ce anything improper in an at-
torney making an affidavit for a per-
son who wishes to make complaint
when he knows that that  person  has
heen arrested once and discharged.  If
it had been charged that he made this
aflidavit when he knew that this per-
=on had been arrested and tried for the
offense and acquitted, and that there-
fore. wonld know that he could not
be held  to answer again, that
would charge misconduet; but thereis
nothing of the kind in the informa-
tion. Had it been charged that he
kiew that no crime had been commit-
ted on the first part it would have
charged him with misconduct. Had
it been eharged that he knew that the
person making the aflidavit knew that
there was no such person or that no
such otfense had heen committed, it
then would have charged him with
misconduct. Had it been charged
that the affidavit was made in a lan-
guage which Bentley knew that the
affiant did not understand, and that
the contents were not made known to
him in a language that he could un-
derstand, then it would have charged
Bentley with misconduct.  But  none
of these things appear.  And I cannot
see wherein there ix any misconduct
alleged against the defendant in  this
case. For that reason  the demurrer
will be sustained.

JonN C. Hurciins For the State ;
A. M. Jackso~N For Deft. :

RECORD OF PROPERTY
TRANSFERS '

In the County of Cuyahoga for the
Week Ending Jannary 23, 1879,

MORTGAGES.
Jan. 18.
Albert Doran o. A W, Poe. &350,
(r. L. I Gegleun et ale to Martin

Richard Woodley to Charles D.
Woodbridge. $1,100.
J. M. Nowak and wife to Gustave
Schmidt et al. %400,
Same to James M. Hoyt.
James Lang and wife to John
Spear. 8750,
Helen Douse to H. Wain. 81,000.
Catharane and David Davis to Jay

8112.51.
G.

Odell. 250,
Margarct 8. Keliher to David K.
Clint.  81,000.

Francis H. Bowman to Barbara
Hemmerling. $100.
Jan. 20.

F. Goldsmith to M. F. XKoch.
8616.38.

Levi Goldsmith to same. Same.

Hattie Dunham to The Berea Sav-
ings and Loan Ass'n.  8400.

James H. Peck to James Walker.

21,000.

John and Sarah Glass to S. T. Ev-
erett.  $3,000.

Henrvietta and  Chas. Kramer to

John Ribel. 8850,

Irederick Gallof to Frank Luther.
8250.

James Murphy and wife to Frank

Evers. 8400,
Barbara Gerstacke to Jacob Muel-
ler. 81,250,
Elizabeth Stevenson to Myro L.
Paine. 2200,

John B. Bruggeman and wife to
Jacob Mucller.  #4,500.

Henry and Ellen Wilcox to Wm.
Garrett.  $200.

Geo. H. Gailock to Amelia Gailock.
81,200,

Same to Angeline Hausman. £900.

Charlotte and John Schroeder to
Emily W. Thompson. $600.

Jacob Cramer and wife to Zusaarmn.

8200).
Mis. Vietor Studer to Henrietta
Fickleshen.  One hundred and thirty-

five dollars.
Jan. 21,

Harriett Wells to Joha' H. Wells.
One hundred and seveniy-four dollars
and ten cents.

Geo. D. and Hattic B. Williams to
Alexander C. Caskey.  Four hundred
dollars.

Michael J. Hellackey to Mrs. Ma-
rienne B. Sterling.  One thonsand and
cighty dollars.

Amos N. Clark and wife to Francis
H. Wager.  Five hundred dollars.

Levi Goldsmith to M. F. Koch.
Three hundred and eight dollars and
nineteen cents.

C. L. Russell and wife to The Citi-
zens' Saving and Loan Asg'n. One
thousand seven hundred and fifty dol-
lars.

A. Klcugmen,  3100.

John Brenner et jal. to Henry
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Grautman Sr. Three hundred dol-

Mary C. Disbro to H. F. Adams.
One hundred dollars.

Rachael L. Pelley to Anna D.
Parmley. One hundred dollars.

J. Estep to Society for Savings.
Three thousand five hundred dollars.

Frederick Scheerer to Thomas Dix-
on. Three hundred and eleven dol-
lars and seventy-five cents.

L. and C. Sherwood to H. J. Cald-
well. Two thousand five hundred
dollars. ) '

C. Sherwood and wife to Charles
Howard. One thousand seven hun-
dred and seventy-nine dollars.

Hattie E. and F. H. Woodward to
The People’s Savings and Loan Ass'n.
One thousand dollars.

Jan. 22.

Henry and Christian Bruch to Nich-
olas Meyer. Five hundred and fifty
dollars.

Frank Bocan and wife to Vaclav &
.lI oseph Odvody. Two hundred dol-

ars.

Louise Gorns and husband to Lou-
ise Keppler. Eight hundred dollars.

Justus Schaffer and wife to Casper
Schaffer. Two thousand dollars.
Erie Class of Ger. Ref. Church of N.
A. to H. W. Kammer. Five hubn-
dred and fifty dollars.

John Skoula and wife to The 8t.
John Nepomuk BSociety. One hun-
dred dollars.

Walter Clough and wife to Israel
D. Wager. Three thousand five hun-
dred dollars.

Jobn Cunningham and wife to M.
8. Hogan. One hundred and fifty
dollars.

Elizabeth and John Peter to Ulrich
Gerber. Seven hundred and forty-
eight dollars.

Edward Holden to Silas S. Lang-
don. One hundred and fifty dollars.

Jan. 23.
Alexander Bauer and wife to Wm.
Dewald. . One thousand five hundred
dollars.

Hannah A. Farnsworth to Fanny
Johnson. Five hundred dollars.

Wm. Bottcher and wife to John
Rock. Two hundred and forty-two
dollars.

Seborius Burhem to James Ander-
son. One hundred dollars.

Louis Staller and" wife to Jacob
Mueller. Two thousand four hundred
dollars.

Johann Schank and wife to George
Gerstgcker. One thousand dollars.

‘W. P. Horton to The Citizen’s Sav.
and Loan Ass’'n. Five thousand five
hundred dollars.

‘Wmn. E. Martin and wife to S. W.
Porter. One thousand and twenty-
five dollars.

J. W. Maxwell toJ. N. Olds. Four
hundred dollars.

CHATTEL MORTGAGES.
Jan. 18.
John H. Grawley to Mary P. Coit.

$295.
Jan. 20.

W. C. Jones to Joseph Butler.
Thirty dollars.

Thos. Reynolds to Payne, Newton
& Co. Two thousand three hundred
dollars. :

Joseph Tegardine to D. H. Kim:
berly et al. Seven hundred dollars.

Jan. 21.

John Lowrie Jr. to John Lowrie
Sr. Two hundred and fifty dollars.

J. J. and Mary Greenbrier to Hen-
ry Schlatneyer. ~Three hundred and
twenty-seven dollars.

Michael Burkel to J. C. Weber.
Onc thousand dollars.

Jseph W. and Salome A. Britton
to Hezekiah S. Chase. Nine thousand
dollars.

J. Carney to J. Lournant & Son.
Two hundred and sixty-three dollars
and seventy-five cents.

Newell ﬁ Smith to Henry H. Ste-
Four hundred and forty dol-

Jan. 22.

Mrs. S Rowland to Morris Silver-
stone. Ten dollars. '

Herevy Dodge to Wm. Kuehen-
becka. Four hundred dollars.

N.J. and Wealthy Marcellus to
James Gibbons. Three hundred and
fifty dollars.

Jan. 23.

Geo. Stahl to John M. Burmann.
One hundred dollars.

H. R. Hurd to H. Davidson.
Threc hundred and fifty dollars.

vens.
lars.

DEEDS.
Jan. 17.

Carrie and A. A. Bailey to Arm-
bella S. Newcomb. $2,475.

R. C. Curtiss and wife to Charles
W. Moses. $400.

‘Wm. Gilden and wife to Samuel
H. Kirby. $1,000.

John Jaster et al. to John Kaerch-
er. $1,800.

Henry J. Miller and wife to F. R.
Hamline. $325.

Nicholas Naegele and wife to
Isaac and Myer Hoffman. $2.500.

John Peterjohn and wife to Mary
Dorr.  85.

Samuel Prugh and wife to H. C.
Schloman. 8.

F. W. Smith et al. by Mas. Com.
to Henry Haines. 82,397.

Frederich Carroll by Mas. Com. to
C. W. Moses et al. $195.

P. R. Smith by Mas. Com. to Ma-
ria Doyle.  $631.

Noyes B. Prentice by Sp. Mas.
Com. to John Hancock Mutual Lifc
Ins. Co. $2,134.

B. J. Wheelock et al. by Felix Nic-
ola Mas. Com. to Leverett. Farbell.
$1,500.

Joseph A. Bixley by John M. Wil-

‘cox, Sheriff, to Geo. Deitz. $867.

Levi F. Bauder, County Auditor,
to Jas. R. Warren. $940.

Caroline Byerle to E. D. Burton.
$1

Levi F. Bauder, County Auditor,
to Maggie Denning.  $940.
Jan, 18,

Levi F. Bander, Co. Auditor, to
Geo. Lavayea. $87.14.

J. M. Curtiss and wife to John
Kulow. $1,320.

Richard Dewey and wife to Oliver
E. Dewey. $6,000.

Benj. F. Farrington et al. to James
T. Campbell. $1.

Russell Hall and wife to Lydia
Hall. $300.

James M. Hoyt and wife to Joseph
H. Nowak. $300.

W. H. Rose and wife to Margaret
McDowall. $500.’

John Rentner and wife to the East
Cleve. R. R. Co. $1.650.

John C. Sanders et al. to. Wm. D.
Sanders. $87.

Wm. B. Sanders to Wm. D. San-
ders. $1.

Same to Mrs. A. G. Sanders. $1.

Same to Mary E. Smith. $1.

Same to John C. Sanders. $1.

Same to Mrs. A. G. Sanders. $1.

Second Presbyterian Society to T.
D. and Eliza P. Crocker. $39,000.

Wm. Uhinek and wife to Charles
Uhinek. $5,000.

Sawme w same. $1,000.

Michael O'Neill et al. by H. C.
White Mas. Com. to Henry Pletscher.

$208.
: Jan. 20.

Chas. Barkwell et al. to Joseph Ma-
laz. Four hundred and twenty dol-
lars.

. Same to Anton and Mary Doozak.

Three hundred dollars.

Robert A. Carran and wife to R. R.
Holden. Two thousand dollars.

R. R. Holden to Sarah W. Carran.
One dollar.

Wm. Cowley to Wm. Popc. One
hundred dollars.

William Pope and wife to Hannah
Cowley. _One hundred dollars.

G.’G. Hickox et al. to John Gynu.
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Fitteen thousand one hundred and for-
ty-two dollars and eighty-four cents.

Anna and John Kotala to Vaclav
Kotrsal.  Six hundred and twenty
dullars.

John Rock and wife to Wm. Bott-
cher. Seven hundred and twenty
dollars.

Albert G. Smith and wife to Chas.
0. Scott. Thirteen thousand dollars.

Geo, Zelling to Elizabeth Rand.
One thousand dollars.

Emily W. Thompson to Charlotte
Scherer. Nine hundred dollars.

Aundrew Steinmetz by Felix Nicola
Mas. Com. to Manuel Halle. One
thousand dollars.

Jan. 21.

lister.  Sixty dollars.

Johanna DeClair to Lovesta Shim-
rodd.  Two thousand dollars.

Chas. F. and Ellen Glager to
rah Bradley. One dollar.

James Langhorn and wife to Fred-
crick Schneerer.  One thousand two
hundred dollars.

H. P. McIntosh to Susan M. Gil-
lette. Four hundred dollars.

Adam W. Poe to John Chandler.
Five hundred dollars.

Wm. Thornburgh and wife to Lucy
C. Burgess. Two thousand three
hundred dollars.

David and Rosinn Waldenmaire to
Andreas Frederick. Four hundred
and eighty dollars.

Gottlich Kuebler by Felix Nicola
Mas. Com. to Edward M. Matthews.
Three thousand three hundred and
fifty dollars.

Wm. N. Raynolds Mas. Com. to
Geo. D. Williams. Four hundred
and sixty-seven dollars.

Al-

Jan. 22,
Chas. D. Bishop and wife to Kirke
D. Bishop. Four hundred dollars.
W. H. Willinmns et al. to J. DBar-
nard.  Thirty thousand dollars.
Joshua Barnard to Louisa Brews-
ter. Seven hundred and fifty dollars.
Same to Ira Cleveland. One thous-
andsix hundred dollars.
Same to Mattie M: Clapp.
thousand six hundred dollars.

One

Same to Sarah M. Frost. One
thousand six hundred dollars.

Same to Jonathan Packard. Three
thousand dollars.

Same to Edward Talbot. One

thousand six hundred dollars,
Same to Wm. H. Williams.
thousand dollars.
Jas. Carroll and wife to Thos. Don-
ovan. Two hundred dollars.
1. G. Clewell and wife to Jas. Hass-
mer. Four hundred and fifty dollars.
Julin M, and Herbert A. Gorham

Two

‘hara Gammel.
John Agsero and wife to D. E. Hol- |

to Olive A. and M. B. Lukens, ——

Delia M. Hamilton to Margaret Da-
vis. Eight hundred and fifty dollars.

Geo. G. Hickox et al. to Anna
Wassumpner. Four hundred dollars.

Edward Holden to Silas S. Lang-
don. Two thousand and fifty dollars.

Nicholas Myer and wife to Orlo F.
Fist. One thousand one hundred
dollars.

Geo. Schrauft and wife to Edward
Belz. Five dollars.

Edward Belz to Margaret Schrauft.
Five dollars.

Lovesta Sherwood to Johanna De
Clair. Two thousand dollars.

John H. Sargent and wife to Bar-
Five hundred dollars.

Levi . Bauder, Co. Auditor, to E.
H. Williams, Auditor'’s deed. Twen-

“ty-seven dollars and fifty-five cents and

9-100,
Henry Ingham and wife to Wm. T.
Norton. Two thousand seven hun-

dred dolars. v
Geo. A. Noderer and wife to Id-
ward Krekel.  Forty dollars.
Francis M. Wagar and wife to Da-
vid H. Wagar. Two thousand one
hundred dollars.

Chas. Schuman and wife by Thos-
Graves, Mas. Com. to Geo. T. MclIn-
tosh. Six hundred dollars.

Jan. 23.

Chas. Barkwill etal. to James Becka
et al.  Three hundred dollars.

Sume to Frank and Barbara Wata-
ka. Four hundred and forty-two dol-
lars and fiftv cents.

Same to Mary Kabalce. Three hun-
dred dollars.

Same to Joseph and Mary Janacek.
Five huudred and ten dollars.

Same to James and Annie Maus.
Three nundred dollars,

Same to James and Julia Paterka.
Three hundred dollars.

Same‘to John and Annie Stifka.
Three hundred dollars.

Same to Frank Sladik.
dred dollars.

Elizabeth Barkwell et al. to Joseph
and Annie Skim. Three hundred and
ninety dollars.

Thos. Hird to Ann Elizabeth Nor-
ris.  One dollar,

E. Hunnewell et al. to James H.
Page. Four thousand five hundred
dollars.

Alexander Kimberly, personally
and as exr. ete. to R. Spinks.  Six
hundred dollars.

John H. and Sarah Olds to J. W.
Maxwell.  Seven huundred dollars.

Henry L. HHills by Felix Nicola
Mas. Com. to Robert Curtiss.  One
hundred and thirty-four dollars.

Wi, West et al. by Mas. Com, to Samuel

Three hun-

Plumer et al.
four dollars.

Joseph E. Hartman by Sheriff to Frank
W. Minchin. Five hundred dollars,

David E. Hally and Wife to E. Gras-
selle. Scven hundred and sixty dollara,

Chas. O. Evarts and wife to W. T. Stumm.
Nine hundred dollars.

Geo. M. Atwater and wife to . J. John-
son, Eight hundred dollams.

Jumes M. Curtiss and wife to Wm. J.
Stueve. Scven hundred and twenty dollars,

Chauncey Fitch and wife to Margaret A,
Rittenberg.  Three hundred and fifty-three
dollars,

T. G. Clewell and wife to Janmes Phillios.
One dolla-

Three hundred and  thirty-

BILLS OF SALE.

: Jan. 20.
J. W. Blake to Theo. Donberg.
Forty-threc dollars.
Jan. 23.

Richard Bardsworth to Lewis H.
Wye. Two thousand five hundred
dollars.

MECIHANI(N LIEN.
Ira and Solon Smith to William T.
Upham. Two hundred and thirty-
four dollars and thirteen cents.

Jacob Ridde to Frank Kadlicck. Thir-
ty-eight dollars and sixty-four cents.

Judgments Rendered in the (ourt of
Common Pleas for the Week
ending January 24th. 1879,
agnainst the following
Persons,

Wm. V. Craw et al. Two hundred
and eightcen dollars, and five thous-
and eight hundred and seventy two
dollars.

Salero Mining and Man. Co. One
thousand two hundred dollars.
| Henry Haslem. Twenty-nine dol-
ars.

Martin Ehrbar et al. Five houdred
and seventy-five dollars and twelve
cents.

Wm. F. Hale. Five hundred and
sixty-nine dollars and eighty-five cts.

Samuel Dicks.  One hundred and
twenty-five dollars and forty-cight cts.

Richard Cunningham.  Four thous-
and cight hundred and sixty-four dol-
lars and sixty-three cents.

Andrew Dall.  Two hundred and
twenty-five dollars and forty-cight cts.

W. E. Pedrick. Forty.six dollars.
Forty-five dollars.

Vaclav Purma, alias ete. Four
hundred and seventy-one dollars and
ninety cents.

Joseph James, guardian ete. Six
hundred and seventeen dollars and
forty-three cents.

G. Wolf. Two hundred and sixty-
five dollars and sixty cents.

Chas. Balch et al.  Four thousand
two hundred and-sixty-scven dollars,
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. 8. CIRCUIT COURT N. D.
v. 80 OF OHIO.

Jan. 18.

3192. E. A. Pierce v. Railway
Passenger Assurance Co. Ordered re-
manded to Com. Pleas Court of Ash-
tabula Co.

3698. Boyd & Jaques v. Spencer
Munson. Demurrer sustained. Leave
piven plff. to amend petition in 15

days.
3724. Rowan vys. Hibernia Ina.
Co.. Judgment against deft. by de

fault for $642.90.

3681. Clapp vs. Crawford et al.
Decree for complainant for 89,332.15
and order to scll mortgaged premises.

3795. Dunham vs. Buckeye Mu-
tual Fire Ins. Co., Shelby. Leave to
amend petition by interlineation.

3810. Payson Assigee vs. Saxton.
Demurrer filed.

3788. Davis 8. M. Co. vs. Boyd
et al.  Motion to dismiss action filed.

Jan. 20.

3262.  Truman admr. vs. The

Penn. Co.  Verdiet for plff. for four

thousand dollars.

3272. M. D. Bacon vs. William
Moore. Continued with leave to
amend pleadings by plff. etc.

3242. Van In Wagen vs. Bur-

haus. Continued by consent.

3326. Same vs. Oscar Townscnd.
Same.

3810. Davis 8. M. Co. ve. John

‘W. Boyd et al. Dismissed without
‘prejudice.  Leave given to withdraw
petition.

2820. Coggswell, assignee, et al.
vs. Redington, assignee etc. Motion
to dismiss the appeal.

3194. Duerr et al. vs. the Fire-
men’s Fund Ins. Co.  Amended re-

ply filed.
Jan. 21.

3365. Bradford ve. Lennon. Re-
ply to amended answer of John Len-
non filed.

3262. Tiernan admr. vs. the Penn.
Co. Motion for a new trial filed.

Steadman J. Rockwell of Kings-
ville, Ashtabula Co., admitted to

practice.
Jan, 22,

3300. Incaseof Farmers Loan and
Trust Co. vs. Painesville & Youngs-
town R. R. Co. the Ashtabula and
Youngstown R. R. Co. and Penna Co.
ask leave to file & petition to compel
the Receiver of the Painesville &
Youngstown R. R. Co. to repair a
bridge in city of Warren in aceord-
ance with a decree rendered in the
Common Pleas Court of Trumbull Co.

35646. Domestic S, M. Co. vs. Jas.

L. Smith. Leave given to file amended
answer instanter. Answer filed.

3831. Rachael E. Connell vs. Rob-
ert N. Downey et al. Petition. Mon-
ey only. Estep & Squire and John
MecS.

3353. John C. Pratt vs. The C. S.
& C. R. R. Co. et al. It is ordercd
that affidavits in sapport of motion be
filed by Feb. 8, and affidavits oppos-
ing same to be filed by March 1. The
order heretofore made, referring the
claim of 8. Kelly to Homer Everett,
modified 8o that cither party may take

upon giving legal notice.
Jan. 23,

3832.  Union Paper Bag Machine
Co. v&. The Cleveland Paper Co. Bill
filed. Geo. Harding.

3833. Same vs. same.  Same.

Akron, Ohio, vs.
treas. Bill filed.
ete. waived. Injunction allowed.

U. 8. DISTRICT COURT N. D.
OF OHIO.

Duvid R. Page,

: Jan. 18.

1559. Addis E. Knight, assignee,
vs. Caroline Gerster. Reply to an-
swer of H, P. & P. Wick ct al.

Jan. 20.

1562. William Patterson, assignec,
vs. the Society for Savings et al.
Answer and cross-petition of J. H.
Rhodes, receiver.

Bankruptey.
Jan. 21.

1963. In rc. Marcus Grossman.
Discharged.

1530. Inre. Geo. L. Mason. Dis-
charged.

1957 Inre. Hugh F. Marshall.
Discharged.

1701. Inre. Oscar W. Crowell.
Discharged.

1644. In re. Lyman T. Soule. Pe-
tition for discharge. Hearing Feb.
6th.

2022. In reJ. Key Wilson. Same.
Same.

1963. In re. Darius Baldwin. Pe-
tition for discharge. Hearing Feb.
6th.

1562. In're Miller B. Dow. Ob-

jection to discharge of Northway & B.

1800. In re H. Harvey’s Souns.
Specifications in oppcsition to dis-
charge. H. McKinney and Ranney &
Ranney's.

Jan. 22,
1019.  In re. John P. Maunsfield.
Discharged.
1961, In re. Jumes Westfall. Dis-

charged.

depesitions before any proper officer |\

3834. The 2d National Bank of

Issuing service of

1800. In re. H. Harvey's Sons
Exceptions to specifications in  opposi-
tion to discharge. H. L. Terrell.

, Jan. 23.

1593. In re. Geo. R. Cunningham.
Petitiou for discharge. Hearing Jan.
6th.

COURT OF COMMON PLEAS.

Actions Commenced.
Jan. 17,
14478, II. B. Tibbets ve. The Jewett &
Goodman  Organ Co.  Appeal by deft,
Judgment Dec. 28. M. B. Gury; Prentine & -
Yorce.

14479, Ellzabeth Gallop va. Charles L.
Kramer et al.  Money only. M. A, Knee-
lund and Nesbit & Lewis,

14480.  J. 8. Healy ct al. va. Char, W.

Ames. Money only. H. T. Corwin,
14481, Z. P. Brinsmade vs. the Forent

City Ins. Co. et al.  Money and equitable
relicf. AL T. Brinsmade,

14482, Abraham  Strauss, assignee of
cte., v, Mrs. 8. M. F. Duncan et al. Re-
lief. 1% Strauss and Grannis & Griswold ;
J. M. Stewart. :

Jan. 18.

14483. Lorenz Gleim v, Frederick Ro h
et al. Moncy, sale of mortgaged premises
and relief.  Geo. A. Kolbe,

14484. Elizabeth Wesley vs. Anna M.
Jackson. Injunction and relief. Riders.

14485.  Austin C. Dunham et al. vs. Ja-
cob Brodt. To subject lands and relief.
Prentiss & Vorce.

14486. The Society for Savings vs. Ru-
dolph Wetzel et al.  For sale of land aud
other relief. S, K. Williamson,

14187, Same vs. Arnold Scherer et al.
Money and sale of land.  Same.

14488, Same vs. John Stifling ot al.
Same. Same.

14489, Same vs. John Page et al. Same.
Same.

14490. Ehas 8. Root et al. vs. Christian
or Christian Scll et al.  Money and to sub-
ject lands.  Baldwin & Ford.

14491, Lyman Little vs. David W. Lew-
is et al.  To subject land and for relicf.
Kersler & Robinson.

14492, Morris E. Gallup et al. vs. Fran-
cis M. Wager et al.  Money and to subjcet
lands.  Stone & Hessenmucller.,

14493.  Conrad Schwcutner ve, J. Phil-
ot.  Moncy only. G, A. Young and M.
s, (ary.

14494.  Conrad Schweutner va. J. Phil-
ot.  Moncy only.  Gustav A. Young and
M. B. Gary.

14495, Patrick Smith va.Scth W, John-
son.  Injunction and equitable relicf.
Chas. L. Fish,

14496. Wm. Bingham & Co. vs. Chris-
tian F. Boest et al.  Money and to subject
lands. E. K. Wilcox.

14497.  Albert K. Spencer vs. Anna
Shicly, adm’x. of cstate «f Michacl Shicly.
Money only.  Baldwin & Ford.

14498. C. . & H. B. Potter vs. Sarah
Hlearst et al.  Moncy and to subject lands.
Caskey & Canficld.

14499, B. . Taber et al. va. H. J. Hol-

brook ¢t al.  Appeal by deft. Judgment
Jano 110 FoCoMeMillen; J. M. Stewart.

14500, Anton Kalleet vs. the City of
Cleveland,  Appeal by deft.  Judgment
Dee. 21 Arnold - Grean; Heisley,  Weh
& W,



32 THE

CLEVELAND LAW REPORTER.

14501. Frank .Gershinksky
Sume. Bame. Same.

14502. Richard Murphy vs, same. Same.
Same. Same.

¥3 same.

Motions and Demurrers Filed.
Jan. 17,

2191. Savage ve. McAdams et al. Mo-
tion to require plff. to give additional bail
for cuata.

2192. Taylor vs. Ferguson et al. Motion
by deft. Wm. Ferguson to make the peti-
tion more definite and certain.

2193. KEverett vs. Ryan et al.
by piff. for a new trial.

Jan. 18.

2194. Pelton as treas. etc. va. Pritchard
et al. Motion by pIff. to require defts. to
make their answer more definite and cer-
tain. :

2195. Bemis va. Nicola et al. Motion
by defta. to require plff. to make petition
more definite and certain.

2196. Chamberlain vu. Wilson S. M. Co.
Demurrer by deft. Wilson 8. M. Co. to the
petition.

2197. Samc vs. same. Demurrer by de-
fendant 8. E. IHenderson to the petition.

2198. Taylor cxr. vi. Gardner et al.

Motion

Motion by plff. to atrike answer of A. S.
Gardner from the files.
Jan. 19,
2199. Same vs. same. Same. Same.

2200. Kirkpatrick vs. Nokes et al., trus
tecs etc. Motion by deft. to strike from pe-
titlon to require ‘plﬂ'. to scparately state and
number causes of action and to elect upon
which he will rely.

2201. Kirby va. Beck et al.  Motion by
deft. John Te f‘m, to require defts. Robert
and Matilda Beck to separately state and
number their defences to his cross-petition.

2202. Rabaut va. Willson,otherwise, cte.
Demurrer by plff. to 2nd and 3d grounds of
defense.

2203. Schult vs. Schmittendorf et al.
Demurrer by plff. . Papke to 1st causc of
action of plff.’s petition.

2204. g:tme va. same. Motion by deft.
H. Papke, to require plff. to make his sec-
ond cause of action more definite and cer-
tain.

Jan. 20.

2205. Lowe & Co. va. Le Dukeet al.
Demarrer by plff. to answer of deft. Wm,
Murphy.

2206. Edelman vs. Le Duke. Motion
wmﬁm deft. to give bail for costa.

. Gardner va. the American Wood
Pre!lterving Co. Motion by :Iff. for a new
trial.

2208. Kennediiet al. va, Corrigan et al.
Motion by defts. Merriam & Morgan for a
new trial.

2209. Corning & Co. va. The Northern
Transit Co. Motion by deft. to strike peti-
tion from the files, and to dismiss action.

2210. Fowler va. Zimmerman. Motion
by deft. to require piff. to sepurately state
and number defences of his reply.

2211. Johnron vs. Brown. Motion by
plff. to strike the answer from the files.

Jan. 22.

2212. People’s Sav. and Loan Ass'n, va.
Weigel et al.  Motion by defts. John J. and
Emma Weigel to set aside sale on interlo-
cl;#)r){ decree made herein with consent of

2213. Stow vs. Gilbert et al. Demurre
by plff. to answer and counter claim.
2214. Wenham & Son vs. Higgens et al.

Motion by pliffs. to amend and modify de-

cree.
Jan, 23.

2215. Maxwell ve. Clark. Motion by
deft. for a new trial.

2216. Hackett et al. vs. Streator. Mo-
tion by deft. to dismiss action for want of
a petition.

2217. Cohn, admr. etc. vs. the L. 8. &
M. 8. Ry. Co. Motion to require plff. to
give bail for costs.

2218. Hazleton et al. vs. Rider et al.
Motion by deft. for a new trial.

Motions and Demurrers Decided.
Jan. 18,

2103. Leffingwell ve. Butler et al. Over-
ruled. : :

2110. Young vs. Altman et al. Sus-
tained. ’

2115. Barrett va. O'Brien. Sustained as
to 1at specification, overruled as to  2d.

2117. People’s Savings and Loan As¥'n.
vs. Weigel et al.  Grantel.

2126. Halle vs. Schacfer et al. Over-
ruled. Deft. has leave to answer by 25th.

2127. Holmes vs. Holmes et al. Over-
ruled.

2137. Furrington et al. vs. Fournier ct
al. Overruled. Deft. has leave to answer
inatanter.

2139. Ellsasser va. Naftel ct al.
ruled.

2142. Newman vs. Singer Man’f’g. Co.
Granted.

2140. Bebout vs, Sinith. Granted. PIff.
excepts and has leave to file amended pe-
tition.

2147. Mahon Jr. va. Gallagher. Over-
ruled at cost of piff. PIff. has leave to
amend verification.

2149. Kirby va. Beck ¢t al. Deft. has
leave to withdraw his demurrer and file
motion to make Beck separately state and
number his defences to cross-petition.

2152. Sanders vs. Wildeet al. Granted.

2153. Meek va. Linas.  Overruled.

2158. Ferbert ct al. vs. Archer et al.
Overruled. PIff. has leave to except.

2163. Barker va. Lusc et al.  Overruled.
Deft. exeepts. Thos. Bridges bas leave to
become deft. and file answer by Jan. 25.

Over-

2172. Baumer & Co. vs. Kramer.
Granted.
Jan. 21.
2156. Dungleheisen vs. Wigman extr. et
al.  Report confirmed.
Jan, 22.

2198. Taylor exr. vs. Gardner ct al.
Motion withdrawn. DPlaintift has lcave to
file another motion by 27th.

2199. Same vs. same. Same.

2210. Fowler vs. Zimmerman. Granted.
PIfE. allowed to number his defences.

1877. Wick et al. vs. Hurd et al. With-
drawn.

1907. Sprague va. Stockley et al. With-.
drawn.

1908. Sume va. same. Same.

1909. Same vs. same. Same.
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A TreATISE ON THE LAw oF Torrs,
Ok THE WRONGS WHICH ARISE
INDEPENDENT OF CoNTRACT. By
Thomas M. Cooley, LL. D. Chica-|:
go: Callughan & Co., 1879.

The prefuace to the above work is as
follows :

‘“In preparing the following pages
the purpose has been to set forth, with
reasonable clearness, the general prin-
ciples under which tangible and in-
tangible rights may be claimed, and
their disturbance remedied in the law.

The book has heen written quite as -

much for students as for practitioners,
and if some portions of it are more ele-
mentary than is usual in similar

Enmployment.

works, this fact will supply the ex-
planation.”

Its publication is proof, of coutse,
that, in the judgment of its distin-
guishad anthor, just such a work is
needed by those for whose use it ix in-
tended.  The correctness of that
judgment, among the latter, will not
be disputed.  That this need is
abundantly supplied by ¢ Cooley on
Torts,” will be apparent by an ex-
amination of the work itself. Itis
divided into twenty-two chapters, as
follows: 1. The Geueral Nuture of
Legal Wrongs, 2. General Classifi-
cation of Legal Rights. 3. Civil In-

jurics, their Elements and the Reme-

dies for their Commission. 4. The
Parties who may be held Responsible
for Torts. 5. Wrongs in which two
or more Persons Participate. 6.
Wrongs Affecting Personal Security.
7. The Wrongs of Slander and Libel.
8. Injuries to Family Rights. 9.
Wrongs in respect to Civil and Politi-
cal Rights. 10. Invasion of Rights
in Real Property. 11. Injuries by

Animals. 12, Injuries by Incorporeal
Rights. 13. Negleets of  Official
Duty. 14 Immunity of Judicial

Officers from Private Suits.  15.
Wrongs in Respect to Personal Prop-
ertv. 16, Frauds or Wrongs Accom-
plished by Deception. 17. Wrongs
in Confidential Relations. 18, Re-
sponsibility of the Master for Wrongs
Done or Suffered by Persons in hix
19. Nuisances. 20
Wrones  from Non-Performance  of
Conventional and Statutory Duties.
21. The General Principles Govern-
ing Redress for Negligence. 22, The
Place of Evil Motive in the Law of
Torts.

CUYAHOGA COMMON PLEAS.

JANUARY TERM, 1870.

Action for Frand—Champertous Con-
tracts —Croas-Examinntion of Plaint-
iff ax to, ete.

The defendant sought to show by the eross-cxam-
ination of the phintit (the action having heen
hrought to rescind a contract for the sale of certain
mining stoek by the plaintit’ to defondant upon the
gronund of frandy, that since the commencement of
the action the plaintiff had enterd into certain
champertoux contriets under which the parties with
whom the plaintitt inade the same, were to furnish
means for the continued prosecution of the plaint-
i's action, and to share in the procecds of any re-
covery that might be had thercin by thie plaintift:

Hcld l Th i it was not a proper nub_]o(t nr
Cross=cxamination.

2. That the making of such champertous contracts
by the plaintitf did not constitute anv defense on
behalf of the deiendant to the plaintift™s elaim, and
therefore furnished noground for udmm&ml of the
action.—{kEn. Law Rer'n.

PrENTISY, J.:

The question to which objection was
taken by the counsel for the plaintiff
wag put to the plaintiff on his cross-
examination by the defendant. The
question sought to draw out the fact
that after the institution of this action
he had entered into a champertous
agreement with Iells. Bolton and
Harris for the continued prosccution
of this action.  The plaintifl’ did not
testify at all in respect to this alleged
champertous agreement. It was no
part of his case to prove or disprove
this champertous agreement.

The first inquiry i, then, whether
or not, under any rule of cross-exam-
ination, the inquiry could be made of
this plaintiff. It i3 said it may be
made for the purpose of showing the
interest of this plaintiff in the suit;
for the purpose of showmg the fecl-
ings of this plintiff towards the de-
fendant; for the purpose of showing
that in the original inception and in
the continued prosecuticn of this suit,
this plaintif’is influenced by passion
or prejudice, by hostile and unfriend-
lv feclines towards the defendant.
This alleged champertous agrecment
(there are three of them perhaps) has
heen submitted to the Court, and the
Court has read it.

So far as the first ground or reason
on which it is claimed that this in-
quiry may be made of this witness is
concerned—as to having a tendency
to show interest in the event of this
suit—that interest is clearly manifest.
It is perfectly apparent without any
proof of this kmtr The witness is the
plaintifi in the action. He is prose--
cuting a claim which he insists he has
against this defendant.  And proof of
this alleged champertous agreement
would <how no larger interest in this
plaintift’ than is perfectly apparent
from the fact of his being the plaintitf
in the action. If it has any tendency
to show the extent of his interest in
this action its tendeney would be to
show that he had a lesser interest than
would beapparent jor  obvious  from
thelfact that licis/the plaintiff in this
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suit;—that he has parted to Eells, to
Bolton and to Harris with some por-
tion of that interest; and instead of
such proof affecting on that ground.
the credibility of the testimony of the
plaintiff, it would have a directly op-
pusite effect, if the extent of the inter-
cst of a party in a suit affects at all
his credibility on the ground of its be-
ing larger or smaller in the controver-
gy. Testimony is not wanted for that
purpose, inasmuch as there is abund-
ant testimony in the radmitted facts of
the case aside from that.

Then is it competent for the pur-
pose of showing  the feelings
which influence the plaintiff in the
prosccution of this action? What do
the contracts show? They show simp-
ly that he has made some arranyge-
ment with other parties who have
claims of perhaps the same character
as those which this plaintiff is prose-
cuting in this action, by which he has
acquired some interest in those claims.
But whatever interest he may have
a’quired in those claims is not a sub-
ject matter of inquiry in this suit, in-
asmuch as those other claims are not
being litigated in this action.

But how does it evince any unkind,
unfriendly or hostile feeling, or any
passion or prejudice on the part of
this plaintift, that he has made an ar-
rangement by which he has acquired
an interest from other persons in
claims of a similar character? I do
not think that fact has any sort of
tendency to show anything of the
character for which these contracts are
sought to be introduced in this action.
So ?do not think that this crossex-
amination is a proper cross-examina-
tion of this plaintiff upon the grounds
upon which it is assumed to be a proj-
er cross-examination of the plaintift,

Then is there any other ground upon
which this cross-examination is per-
missible? Now the one other ground
upon which this cross-examination
may be permissible is this: That un-
der a decision of the Supreme Court
of this State, notwithstanding there is
no examination of the witness by the
party calling him in respect to a mat-
ter, it is proper for the opposite party
to inquire of the witness in respeet to
any facts which the party calling Lim
is required to prove in order to sus-
tain his claim.  Now the plaintiff, in
respect to the making of these alleged

plaintift competent in this case. I
donot think then the inquiry which is
proposed to be made of this witness
upon cross-examination can be made.

But it is said that this is competent
because upon its being made known in
any form or manner to the Court that
these alleged champertous contracts
existed—it they arc actually champer-
tous contracts—the Court ought to
compel a dismissal by the plaintiff’ of
this action, it the plaintiff would not
voluntarily dismiss the action. That
involves the question whether or not
it is competent in this case for this de-
fendant to prove, as a matter of inde-
pendent proof, the fact of the making
of these contracte. It is not neceszary
for me at this time to dispose of that
question, but inasmuch as the ques-
tion has been fully argued by counsel,
it may be expected by them that I
shall dispose of it, and perhaps it is as
well at this time to dispose of that
question. The contracts, it is said,
are not only objectionable upon the
ground of their heing champertous
contracts, but objectionable upon the
ground that they show a  conspiracy
on the part of the partics to these con-
tracts, to oppress, to wrong, and to in-
jure the defendant, and the Court,
'whenever such a disposition is mani-
fested by a party—proved to exist in
a party—ought not, by any act that it
may do, sustain or approve such a
purpose or such a disposition on the
part of the party whoevineesany suchi
purpose or disposition.

Now, in the first place, it is said by
the detendant’s attorney that this is
not & defence to this claim; that even
if the conspiracy existed, or even if
the champertous contracts  existed,
they constitute no defense to the plain-
tift’s cluim.  If they constitute no de-
fense to the plaintiti’s claim, I do not.
see how it is proper for the defendant
to make proof ot these facts. Assured-
ly upon the ground, and only upon
the ground, that they constitute a de-
fensc to this action, can such proof be
made by the defendant as indepenident
proof. 1f they amount to anything
as affceting this action, they consti-
tute a defense to the action, it secms
to me. They constitute a defense for
the pupose ot disposing of this action.
It is claimed on the part of defendant
here, that these facts being made !

known to the Court, the Court ouglltj

champertous contractsis under no sort | upon those fucts to dispose of this ae-
of obligation growing out of anything tion; and if the Court ought to dis-
thus far appearing in the case to make : pose of this action upon the existence

any proof in regard to them.

jof those facts being in - proper form

So that in my judgment the rule es- | made kiiown to the Court, it seems to

tablished by the Supreme Court will |

not make the cross-examination of this |

me to that extent—to the extent of
the disposition of this action, theyl

must necessarily and inevitably con-
stitute a defense to the action. If
they constitute no defense whatever
to the action, then I do not think that
the Court has anything whatever to
do with proof of them. It is said
that they constitute no defense, and
when they arc made known to the
Court, the Court ought to compel the
dismissal of the actioh by the plaintiff,
or ought to dismiss it itself.

Now how is it possible that these
champertous ¢ontracts can be any ob-
jection to the further prosecution »of
this claim asserted by the plaintiff in
this action. The claim is not founded
at all upon any champertous contracts,
not founded upon any conspiracy at
all. It existed anterior to the making
of this champertous contract and this
conspiracy, and wholly independent
of them. It is not sought, through or
under this conspiracy or these cham-
pertous contracts, to recover anything
in this action of the defendant; but
upon a pre-existing and original claim
in favor of the plaintifl against this de-
fendant this recovery is sought. Now
suppose that these contracts are cham-
pertous, and suppose that they are
justly amenable to the criticism that
there was a conspiracy formed by and
through them—assuming  all these
facts, do these facts make any sort of
defense either cquitable or legal,. to
the recovery of that pre-existing and
independent elaim? } canuot gee how
it is possible that it can affeet the
claim. It existed wholly independent
of it, and anterior to it, and I do not
think myself that because of the exist-
ence of these alleged cham pertous con-
tracts that the plaintift is obliged to go
out of court and to remain out of
court until those champertous cou-
tracts are abrogated by and betwcen
the parties to them. Certainly that
view of the case is sustained by sever-
al decisions; in Massachusetts, in
New York, and one decision in En-
gland in which the Courts have said
and decided that a champertous con-
tract, although-illegal, could not af-
feet at all a legal cause of action which
existed in favor of the plaintift against
the defendant. It was no ground
whatever of defense to that cause of
action, and in no one of those cases re-
ferred to by counsel for defendant has
the Court undertuken to assume that
it would be proper, beeause of the al-
leged champertous contracts, to com-
pel the plaintifls in those actions to
dismiss the actions or to dismiss them
itsclf.  Now, it seems to me it would
he very strange, where those contracts
in all those cases were acknowledged
to be chainpertous ccontracts, tc he ab-
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solutely null and void, giving norights
to either party whatever—it seems to
me it would be strange if they could
affect the right of the plaintiff in those
cases, to prosecute the action which
was commenced, perhaps, in some in-
stances or subsequently prosecuted,
because of the existence of those cham-
pestous contracts: The Courts have
intimated nowhere that they would
interfere with the prosecution of those
actions by reason of them. Now it is
said here that if the Court does not
thus dispose of this action, it will be
aiding in the enforcement of these
champertous contracts. Tt scems to
me, that the court does not furnish
any aid whatever to those champer-
tous contracts in the way of enforcing
them by allowing the plaintiff to pros-
ccute this suit. Those champertous
contracts are absolutely void becanse
they are champertous, and no obliga-
tion grows out of them on the part of
this plaintiff or exists because of them
to the parties with whom they were
made, so that the Court is not called
upon to enforce them. It does noth-
ing in the way of enforcing them. It
leaves the parties just exactly where
they would have stood if these advanec-
s had been made without any cham-
pertous agreement. So far as the
plaintiff is concerned in reference to
making compensation to some person
who furnished him aid for the purpose
of the prosecution of the suit, he is at
liberty if he chouses to do so to per-
form this contract, but because of the
existence of the contract he is under
no sort of obligation to perform, it be-
ing illegal and void.

Now how can it be said that the
Court furnishes any aid in the way of
epforcing this contract by simply re-
fusing to determine that the plaintiff
shall go out of court because of the
existence of it? It is a contract that
is absolutely void under which nobody
has any rights whatever. Now if that
suit should result in favor of the
plaintiff, he may if he chooses, do
what he has a mind to, notwithstand-
ing that contract, with the recovery
which may be had in this action. He
may yive it to the parties with whom
he has nade the contract, or he may
withhold it from the parties with
whom he has made this contract. This
contract does not irpose upon him
any sort of obligation whatever, and
the court is not in any way, it seems
to me, under such circumstances, hy
refusing to dismiss this action, aiding
any of the parties to that contract in
respect to the claims which apparently
exist under the contract, but do not in
law or in equity exist under it.  That

is the view which 1 entertain of the
question which has been made in this
case. And, it seems to me, that the
testimony is not proper; either as in-
dependent {))mof‘ on the part of the de-
fendant or by way of cross-examina-
tion can it come into this case of the
plaintiff. I sustain then the ohjection
to the testimony.

Judge Tyler: Idon’tunderstand the
Court in its illustrations to pronounce
or determine that the contracts are
champertous or not.

The Court: I have not undertaken
to say, but I have a very decided
opinion in reference to the character
of this Eells contract.

SUPREME COURT OF OHIO.

JANUARY TERM, 1878,

Hon. Williim White, Chief Jus-
tice.  Hon.«W. J. Gilmore, Hon.
George W. Mcllvaine, Hon W. .
Boynton, and Hou. John. W. Okey,
Judges.

TuEespaY, January 21, 1879,

General Docket. .

No. 555. Joseph Heck, executor
of Ernst Heck ve. Mary Heck. Er-
ror to the District Court of Hamilton
County.

Okey, J.:

Where the appraisers of the personal
estate of a decedent first appointed,
failed to make the widow any allow-
ance for her year's support, and the
Probate Court, on her application, ap-
pointed new appraisers to make such
allowance, the executor or administra-
tor should have notice of the proceed-
ings; but the irregularity of making
the order and allowance, without such
notice, should be corrected in the Pro-
bate Court; and where application was
made to the court for the purpuse, and
overruled, and the record does not
show that any injustice was done, no
ground of reversal is shown.

Judgment affirmed.

David Horst vs. Levi Dague. Er-
ror to the District Court of Wayne
County.

Boyuton, J.:

A testator dirceted his executor, by
his will, to sell his real estate, and af-

ble assignment to the mortgagee of the
interest of 8. in the proceeds of the
sale of said real estate by the execu-
tor. .

Judgment reversed and judgment
for the plaintiff.

Benham Fox vs. the State of Ohio.
Error to the Court of Common Pleas
of Warren county.

Mcllvaine, J. Held.

A verdict on an indictment for rape,
finding the defendant not guilty of the
crime charged, but gyilty of an attempt
to commit the same, is not sufficient,
under section 5, chapter 7, title 2, of
the Penal code (74 8 L., 352) to con-
vict the defendant of an assault with
intent to commit¢ rape.

Judgment reversed. Boynton, J.,
dissented.

The Second National Bank of Cin-
cinnati vs. Robert Hemingray. Er-
ror to the Superior Court of Cincin-
nati.

Gilmore, J.:

1. The general rule in equity, as at
law, is, that joint debts cannot be set-
off against separate debts, unless there
be some special equity justifying it.

2. If there are -such equities, the
bankruptcy of the party against whom
they exist, is sufficient ground for the
allowance of the set-off against notes
not due at the time of the assignment.

3. Where a banker induced a firm
to continue its deposit account with
him, by deceptively holding himself
out as being still the holder of nego-
tinble notes made to him by the prin-
cipal member of the firm, when in fact
he had assigned them as collateral sec-
curity for a debt; and there was an
understanding between the firm and
the banker, from the course of
dealing between them, that the
notes of the individual member were
to be paid through the deposit account
of the firm, and which he had a right
to treat as his own for that and other
purposes; on the bankruptcy of the
banker’s.

Held:

That after satisfying the debt for
which the notes of the individual mem-
ber were held as security, the latter,

!as against the assignee of the bank-
[Tupt, is, in equity, entitled to set off
the firm account against the balance

ter having set aside a specificd sum |due on the notes.

for the support of his widow, to di-

vide the remainder of the proceeds of

the sale among his eight children.
After the testator's death, and before
the executor sold said real estate, S.,

4. In an action on a negotiable note

iwhich the plaintiff holds by assignment
'before due, in consideration of, and
Lcollateral security for a loan made by

him to the insolvent payee, against

a son of the testator, mortgaged his whom the maker is entitled to an eq-
interest therein to secure the payment | uitable set-off to the note; the plaintiff

of a Joan of money.—Held: That
such mortgage operated as an - equita-

will be limited in his recovery against
the maker toythe@mount of the debt,
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which the note gecurcs, and will not,

in addition thereto, be allowed the
amount of his attorney’s fecs in prose-
cuting the action.

b. The set-off as to the Allen note,
and the deposit account of R. Hemin-
gray & Co. is allowed in favor of R.
lIcmmgmy against the assignce in
bankruptey of Homans. The motion
of the Second National Bank to be al-
lowed the amount of itsattorney’s fecs
is overruled.

- Motion Docket.

No. 21. William M. Corry vs.
Hugh Campbell. Motion to correct
the mandaw issued in cause No. 537
on the General Docket of December
term, 1874. Ordered: that mandate
he issned to the District Court to carry
the original decree of the District Court
into execution, notwithstanding the
mandate heretofore directed to the
Common Plens Conrt

No. 29. Mar McCague,by her
next friend, vs. %homas Miller et al.
Motion to dimiss cause No. 26 on the
general docket.  Motion overruled.

No. 30. Mary A. McCague by her
next friend, vs. Thomas Miller et al.
Motion for leave to file a supplemental
petition making the legal representa-
tives of Thomas Miller, deceased, par-
tics to No. 26 on the general docket.
Motion granted.

No.32. Thomas H. Johnson vs.
Aaron- G. G. Moreton. Motion for
leave to file petition in error to the
Superior Court of Cincinnati. Motion
overruled.

No. 36. John Dunaman vs. the
State of Ohio. Motion for leave to file
a petition in error to the Court of
Common Pleas of Greene county. Mo-
tion granted.

RECORD OF PROPERTY
TRANSFERS

In the Connty of Cuynhogn for the
Wecek lvmllng Foebruary 1, 1879,

MORTGAGES.
Jan. 24,
I’ . McGuire to S. G, Baldwin.
Nine thousand dollars.
Same to same.  Five thousand dol-
lars, -
[1. J. Johnson to G.
Six hundred dollars.
Johm H. Behlke and wife to James
M. Curtiss.  Seven hundred and fifty
wlollars.
Martin Collins and wife to same.
I'ive hundred dollars.
Wi J. Stewbe to same,
Linndred and thirty-five dollars,

M. Atwater.

Three

Wn. Cowley to Catharine Cochran.
One thousand dollars.

Betsey Biddleeum to Harriet Arm-
strong. Ninety-five dollars.

Ashahet W. Strong to E. J. Foster.
Three hundred dollars.

b.u] and Henrietta Betheke to (/lt-
izen’s Sav. and Loan Ass'n. Four
hundred dollars,

Ephrain West and wife to Reuben
Strauss. One hundred and thirty dol-

lars.

Lispenard S. Webb and wife to
South Cleveland Banking Co. Four
thousand five hundred dollars.

Jan. 25.

Henry Burns and wife to H. F.
Hopkensack.  Seven hundred and
eighty-four dollars.

John Dipley to M. K. Brown. One
hundred and fifty dollars.

John Gehring to J. C. Ferbert et
al. exrs. One thousand two hundred
dollars.

Wm. T. Long and wife Karoline
Byerle. Four hundred and fifty dol-

lars.
Garrett A. Newkirk and wife to
Cornelius Veeder. Nine hundred and

cight dollars.
Edson J. Letts and wife to Kate A.
Miller. One thousand dollars.
Hiram Henderson to Citizen’s Sav.
tlmd Loan Assn. Eight hundred dol-
ars.

Isabella and Thomas Neal to Char-
lotte Schearer. Five hundred and
fitty dollars.

(ieo. W. Corlett and wife to Samu-
el A, A. and H. B. Plumer. Four
thousand dollars.

Isabel W. Strong to Jacob Briecher.
Sixty dollars.

Jan. 27,

A. W. Poe to Albert Doran. $350.

Wni. Kulow to John Ribel.  $400.

Joseph Wondrak and wife to Ma-
thiax Martinck. 8400,

Catharine and ILouis Hermann to
Fanny Evers. 8475,

Jan. 28.

Carl Zutis and wife to J. B. Ras-

mussen and wife $750

Isracl Steeves and wife to M. S,
Hogan. 8270,

Detrick Wehage et al. to Casper
Fenmeyer.  $100.

Adam Poc and wife to Henry Shaus.
{500,

Gotttried Rittherger
Geo. Goodhart.  £800.

Havall Konarski and wife to Stains-
laus Mucha. 880,

John Gehring to John
et al,. exr. cte. 8300,

Ka:l and Maria Grosse to Clotilde
Grosse.  $400,

and wife to

C. Ferbert

Franz Rothenbucher and wife to Jo-
seph R. Oppenheimer. $1,000.

Edward W. Johns to G. M. Atwa-
ter. 8750.

Joseph Rothenbucher and wife to I

Mc(glurg. $480.

Thomas Hoban and wife to Eva M
Kelley. $500.

R. O. Beswick and wife to Emily
Powell. $1,500.

Jan. 29.

Thomas Smith and wife to Joseph
Smith. One hundred dollars.

Geo. A. Potter and wife to H. B.
Spencer. Five hundred dollars.

Wm. and Jane Garvey to Sarah
Flynn. Two hundred dollars.

Henry Kramer and wife to Catha-
rine Hitchen. Five hundred and
eighty dollars.

Frauk Kohout and wife to Carl E.
F. Severn. Two hundred dollars.

John Hogan and wife to Anna and
Thomas Hg:nt. One thousand six
hundred and fifty dollars.

Thomas Hornel and wife to J. G.
Denzel. Four hundred dollars.

Gerhard Koenders to Gottlieb All-
mendinger. Nine hundred dollars.

John Gridley Edson to Simon
Koch. Five hundred dollars.

Mary and M. Smith to Geo. Hes-
ter. One hundred and eighty-one dol-
lars and eighty-one cents.

Jan. 30.
Sophia M. Miller and husband te Wm.
iller. $1,500.
Same to Same. $2,500.
A. L. Aumich to The Citizens Savings
and Loan Ass'n. $100.

John P. Wick and wife to Chas. Lear.
$2,000.

Betsey Huggettet al. to Abrnham Lanc-
ing. &300.

T. A. Wilmot to Theodore Dorkey.

$741.37.
Nattie and John Gamon to C. N. Sheldon.

L.

$705.

Hannah and Mathew Strauss to H. H.
Hatch.  £60.
G. W. Newcomer and wife to A. Zeit-
mann.  $700, .

Bridget Finn to M. S. Hogan., $400.

G. W. Newcomer and wife to A, Zeit-
man.  £1,000.

Theodore Rheiner to Car! Brandt. $175.

Annie and Henry Fournier to A. J. Wen-
ham et al.  $500.

CHATTEL MORTGAGES.
Jan. 24,

O. H. Bentley to Flora N. Harris.
81,000,

Philip Capello to August Hand.
$50.

Harry Aiken to D. A. Matthews.
£60.

Chas. McCradden to Auna Maho-
ny. $250. :
Isanc Schaungold to Joseph Metzer- .
baum,  $200.
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B. L. Wilson et al.
Weddell & Co. $1,300.

Same to Azariah Everett. $244.78.

John E. White to H. J. Coit. 81,-

590.
: Jan. 27.
E. D. French to S. Brainard’s Sons.
$175.
Rodney D. Dougherty to Patrick

to Everett,

Maloney. $220.
w. .g‘r' Lone to Jacob Wagemen.
$145.

Isaac Frank to H. Blahd. $55.

Rudolph Huelsan to Otto Huelson.
One hundred and eight dollars.

Chas. D. Gaylord to E. F. Gaylord.
$1,304.49.

A. H. Weed to George F. Pierce.

$80.
Jan. 28.
Chas. D. Gaylord to Jackson Iron
Co. $2,597.86.

Same to E. F. Gaylord. $13,333.-

91.

James Manning to Annie D.
Stough. $1,000.

Chas. Stover to David Coeier.
Three hundred and forty dollars.

L. G. Middough and wife to An-
drew Platt. Two hundred and sixty-
ty-five dollars and eighty cents.

Pleasner & Co. to gleriam & Mor-

n Prff’e Co. One thousand one

undred dollars.

Geo. F. Terrell to Gage & Can-
field. One hundred and fifty dollars.

Jan. 29.

A. Casson to Hyde, Oakes & Hink-
ley. Six thousam{ and eighty dollars.

Mary L. Hayes to Nf Sullivan.
Sixty dollars.

Elizabeth Koestle to H. Mueller &
f)o. One thousand two hundred dol-
ars.

Frederick Krasa to Joseph David.
‘One hundred dollars.

Jan 30.

“h)iegerth & Kertz to G. M. Kortz ct al.

Same to Wm. Kertz. $175.

Isaiah Turner and wife to J. A. Beidler.
$25.37.

John G. Steiger to Wm. Wilkins & Co.

$400.

Sam'l and Ellen Gimmell to C. H. Sey-
mour, Three hundred and sixty dollars.

Philip Loretz to L. Koblitz et al.
Eeiginteen dollars.

Wm. Edwin Nicholls to Geo. B. Swing-
ler. One hundred dollars.

"C. 8. Selmen to S. Brainard’s Sons. One
thousand and thirty dollars.

Conrad Deuble and wife to Isaac Leisy
& Co. One hundred dollars.

$

DEEDS.
. , Jan. 24. -
G. W. Atwater to Louis Hieman.
£200.
Chas. Barkwell et al. to John and
Annie Kubu. 8350, ,

J. M. Curtiss and wife to John F.
Behke. $1,080.

Same to Martin Collins. $1,032.

Richard Cunningbam and wife to
Wm. G. Rose. $2,500.
81E. J. Foster to Asabel W. Strong.

Alfred Robinson and wife to Mary
Bruce. $3,000.

John Granny and wife to J. 8. and
H. J. Giles. 81,500.

Louis J. Feliere to Joseph Droess-
ler. $1,000.

Geo. J. Hickox et al. to Sarah J.
Roach. $400. ‘

J. E. Ingersoll and wife to Samuel
A. Fuller. $1.

Fanny Johnson to Harret A. Farns-
worth. $800.

Karl Kamman and wife to Theresa

uett. $1,500.
. Sturm and wife to Barbara Bah-

atz. $150.

Reuben Yeakel and wife to Isaac
Y. Moyer. 81.

James H. Hardy et al. by Mas.
Com. to Wm. Ryan. $671.

Jan. 25.

David P. Badger and wife to E.
Henry Dackenhausen. $2,000.

Albert Darrow to Frederick Ban-
yert. 8300.

Mary A. Fuller to Ellen E. Boest.
$1,500.

H. D. Goulder, assignee in bank-
ruptey, to F. F. Siger. $1.

Catbarine Hurd and husband to H.
E. Davidson. $800.

Same to same. $1,230.

In re J. H. Holmes to H. W. Bill,
asslifnment of bankrupt effects.

. F. Hoppensack and wife to

Henry Burns. $784.

Luther Moses and wife to Cora E.
Waters. $1.

Sanle to Frank E. Waters. $1.

Martha W. Raymond to Chas. Col-
vin., $2.

Josephine V. McFadden to T. A.
McFadden. 2. .

T. A. McFadden to Mrs. Sarah
Francis. $300.

Same to Josephine V. McFadden.

$2,

E. D. and A. S. McConkey to M.
McDermott. 81

W. M. and Amanda W. Patterson
to Francis F. Siger. 81.

Estate of D. P. Rhodes by R. R.
Rhodes, att. to D. R. and Davis Haw-
ley. 8500,

Joseph Storer and wife to Joseph
Halle. 8750.

Geo. Greenlecse et al. by Mas.

Com. to Go. W. Corlett. $1,067.
. Jan. 27. -
Levi F. Bauder, Co. Auditor, to

James Tousley. $1.22.2,

Same to same. $3.66.6.

Chas. Barkwell et al. to Chas. and
Frances Zinnar. Four hundred and
thirteen dollars and thirty cents.

Geo. Brownell and wife to Robert
D. Smith. One thousand five hun-
dred dollars.

J. G. W. Cowles to Geo. Hooper.
Four hundred dollars.

Albert Doran to A. W. Poe. One
thousand five hundred dollars.

C. W. Moses rnd E. D. Burton to
A. F. Gaylord. Six hundred dollars.

Antoney Marck and wife to John
Marck. One thousand dollars.

J. V. and Mary Mathivet to Nettie
Odell. One dollar.

Thos, Matega to Frederick Schma-
ly. Eight hundred and seventy-five
dollars.

Marcus & Magdalene Walcher to
Albert Doran. One dollar.

James Walker, admr. etc. to F. M.
Cochran et al. Two thousand three
hundred and eighty-eight dollars and
twenty-five cents.

Samuel Prugh by Felix Nicola
Mas. Com. to Adam W. Poe. Four
hundred dollars. :

Alvis Krejci by R. D. Updegraff to

Chas. A. Bulkley. Eight hundred
and one dollars.
Jan. 28.
Chas. Barkwell et -al. to Conrad

Schmidt. Seven hundred dollars.

W. E. Cheney to W. Faulkner.
One dollar.

Lewis Eckerman to Flora A. Dick-
son. One thousand two hundred dol-
lars.

Frederick Kinsman to Carl and An-
nie Kallal. Three hundred and nine-
ty dollars.

A. W. Morgan and wife to Royella
B. Cooper. Five dollars.

Mathins Martinek and wife to Jo-
seph Wondrak. - Five hundred and
fifty dollars.

Sarah S. Cozad to J. H. Wade.
Two thousand six hundred and fifty
dollars.

John Chee and wife to Karall Ko-
narske. Four hundred dollars.

Albert D. and Eliza Sowders to
John Stay. One hundred and eighty
dollars.

Adelia M. Nute to Ephraim Nute.
One dollar.

Frank L. Raymond and wife to Ed-
mund and Wm. Walton. One thous-
and six hundred dollars.

A. B. Ruggles and wife to Stephen
Gifford. Four hundred and fifty dol-
lars.

Adrian C. Stone to Montraville
Stone. Two thousand dollars.

Joseph Scleicher and wife to Con-
rad Maser. Two thousaud dollars.
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Lansing Van Pelt to Hiram Van
Pelt. One thousand six hundred dol-
lars.

Moses Warren and wife to Andrew
Platt. Eight hundred dollars.

F. A. Wilmot and wife to Carl Zu-
ter and wife. Seven hundred and fif-
ty dollars.

Heirs of T. G. Wehage to Deitrick
Wehage. One dollar.

Chandler Waters and wife to Adelia
Burnett. Three thousand dollars.

M. M, Jones by Felix Nicola Mas.
Com. to Citizens' Savings and Loan
Ass'n. One thousand three hundred
and thirty-four dollars.

C. A. Muerman by Sp. Mas. Com.
to Jobn B. Trevor. Twenty thousand
dollars.

Gustav Schmidt. admr., by Felix
Nicola Mas. Com. to the Citizens’ Sav-
ings and Loan Asg'n. One thousand
six hundred dollars.

Jan. 29.

Michael Anderson to Mary Ander-
son et al. One dollar.

Louisa and John F. Becker to J.
M. Becker. Two thousand dollars.

Sarah E. Hays and husband to
Frank L. Raymond. Four thousand
two nundred dollars.

Arthur Odell and wife to Catharine
Brew. Eight hundred dollars.

Edwin Augustus Swain to D. H.
Kimberly. 6ne dollar.

Carl Schoenbeck and wife to Johan-
na Schoenbeck. Five hundred dol-
lars.

Same and John Bchoenbeck and
wife to Fritz Schoenbeck. Five hun-
dred dollars.

John Morath and wife to B. Al-
mendinger. Six hundred dollars.

Gottlieb Almendinger and wife to
Elias Almendinger. Thirty-nine dol-
lars.

Jacob Almendinger and wife to
same. Thirty-nine dollars.

Elias Almendinger to Gottlieb Al-|g7

mendinger. Thirty-nine dollars.

Geo. Almendinger to same.
hundred and twenty-five dollars.

Hubbard Cooke, trustee, et al, - to
Hermann Gold. Three hundred and
twenty dollars.

Geo. A. Noderer and wife to John
Aubrey. Forty dollars.

Ephraim Nute to Mathias Palecek
and wife. Three hundred and ten
dollars.

Napoleon B. Dixon and wife to
Geo. ﬂ)efner et al. One thousand two
hundred dollars.

James Decker and wife and Jan
Zoeter and wife to Frank Nahouse.
Seven hundred and twenty dollars.

. Surah Flyon et al to Wm.and Jane

One | $50

?arvey., One thousand and fifty dol-
ars.

W. W. Hazzard to Chas. Geib.
Eight hundred and sixty-five dollars.

uben Hall to George Mitchell.
Eight thousand five hundred dollars.

N. Heisel et al. 1o Geo. H. Hooper.
One thousand nine hundred and six
dollars and eighty-seven cents.

Seneca C. Mower and wife to Chas.
Geib, Seven hundred dollars.

Nettie and J. M. Odell to Sarah E.
Hays. One dollar.

W. L. Stearns and wite to S. B.
Corrigan. Seven hundred dollars.

Joseph Storer to Rufus B. Swift.
Three thousand two hundred and six-
ty-three dollars.

Fannie Van Wie and busband to
IXa]entine Christ. Nine hundred dol-

rs.

Mary J. Wannemaker and husband
to John Wannemaker. Seven hun-
dred and seventeen dollars.

Christian A. Warnake to Ernest

Woehman. Three hundred dollars.
Jan. 30.
00(();' M. Atwater to Henry Beckman. $I,-

Same to Rosa Mann, $1,120.

Carl Brandt and wife to Theodore Rhei-
ner. $475.

M. 1. Blair and wife et al.
Rath. $1,225.

Chas. F. Demme to Michael Bram, trus-
tee. $1.

Michael Bram, trustee, to Barbara Dem-
me. §1.

Herod Green and wife to Hattie Garman.

$600.
Vaclav Prosdk and wife to Anton Sklcn-
icka and wife. $330.

to Martin

Wilson M. Patterson. assignee etc. to
Louisa Beckman. $24,500.

Chas. Gates and wife et al. to Charlotte
R.'Van Orman. $382.50.

Rachacl Potts et al. to Alonzo A. Gil-
lette.  $15,000.

Laurence Scott and wife to Hiram Bar-
ret. $2,500.

Major Smith and wife to Calvary Morris.
$133.60.

Geo. Thomas and wife to G. W. Welker.
95.
Mary C. Whiting et al. to M. J. Higley.

MECHANICS’ LIEN.
W. Course to Ralph T. James.
Sixty-three dollars and five cents.

BILLS OF SALE.
John Kabella to Joseph Vlua.
dollars.

Eighty

Judgments Rendcred in the Court of
Common Pleas for the Week
ending January 29th, 1879,
against the following

Pcrsons.

Geo. A. Butler et al. One hun-
dred dollars and eighty-two cents, and
two thousand and eighty-seven dollars

and forty.three cents.

W. B. Peck. Sixty-two dollars and
sixty cents.

L. Umbstaetter. Five hundred and
twenty-nine dollars and seventy-four
cents.

M. Stumpf. Seventeen dollars.

Louisa C. Baitz. Four hundred
and fifty-nine dollars and seventy-
eight cents.

S. G.Parker. Two hundred and
seventy-five dollars and . ninety-two
cents.

Thomas Ward. One hundred and
twenty-cight dollars and thirty-seven
cents.

Frederick Buehne. Thirty-two dol-
lars and twenty-six cents.

E. Blaght. Seven hundred and
ﬁfte'-two dollars and sixty-three cents.

oonrad  Hornung.  One hundred
and fifty dollars.

E. Geiger et al. One hundred and fortv-
five dollars. :

H. F. Leypold.
fifty-two cents.

ames F. Tallant. Thirty-one dollars,

Wm. Pritchard. Four hundred and
rixty-eight dollam and fifty cents,

Highland Coal Co. Five thousand rix

hundred and fifty-eight dollars and eight-
one cents,

Fifty-five dollars and

U. 8. DISTRICT COURT N. D.
OF OHIO.

1643. In re Daniel Cobaugh. Pe-
tition for discharge. Hearing Feb. 6.
1628. In re David Ketcham et al.

Discharged.
1843. In re Jobn Austin. Dis-
charged,
Jan. 25,

1821, Inre Wum. M. Shoeb. Pe-
tition for dicharge. Hearing Feb. 6.

1906. In re Shields & Keidler.
Discharged.

’ Jan. 27.

1983. In re Andrew McAdams.
Discharged.

1625.  In re Dwight J. King. Dis-
charged.

1668. Archibald McGregor et al.
Discharged.

1776. In re John E. Hood. Dis
charged.

1891. In re Chas. C. Roberts.
Discharged.

1769. In re John Langdon. Dis-
charged.

1668.
charged.

In re John McGregor. Dis-

Jan. 28.
James Smith et al. vs. L.
Answer to specifications,
In re W. R. Gerrard. Dis-

1949,
Prentiss,

2032,
charged.

1665. Inre Joseph D. Wickery.
Discharged.
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1868. In re Andrew Barncs. Pe-
tition for discharge. Hearing Feb-
12th.

1868. In re Frank Barnes. Peti-
tion for dischurge. Hearing Feb. 12.

Jan. 30.

1811. In re. George Weimer. Order for
2d and 3d meetings of creditors.

1874. In re. Chas. J. McDowell. Dis-
" charged.

1811,
discharge.

In re. Geo. Weimer. Petition for

Hearning Feb. 14.

U. 8. CIRCUIT COURT N. D.
OF OHIO.

Jan. 23.

3828.  Herman Weiler vs. Joseph
Stoppel.  Demurrer. Wilson & Sy-
kora.

3410. George Russ vs. Penna. Co.
operating ctc. Demurrer and brief.
R. P. Ranney.

Jan. 25.

3835. Samuel G. B. Cook vs. the
Sandusky Tool Co. Bill of complaint.
Geo. H. Howard; M. D. Leggett &

Co.
Jan. 27.
3802, Ohio National Bank of
Cleveland vs. Moses G. Watterson,
Treasurer of Cuyahoga county. An-
swer. Grannis & Griswold.
3803, First National Bank of Be-

rea v8 same. Same. Same.

3804. The Merchants’ National
Bank of Cleveland vs. same. Same.
Same.

3805. The Commercial National
Bank of Cleveland vs. same.  Same.
Same.

3806. The Second National Bank

of Cleveland vs. same. Same. Samec.

3807. The First National Bank of
Cleveland vs. same. Same. Samec.

3808. The National City Bank of
Cleveland vs. snme. Same. Same.

3498. John C. Birdsell et al. vs.
Geo. C. Underwood. Answer filed.

Twenty cases in which Mary Jane
Veazil and hushand are plaintiffs, and
various partics defts. The rule day
for filing an amended answer is ex-
tended to the 10th day of February.

John P. Greene. Admitted to
practice in the United States Circuit
Court..

Jan. 28,

3834. BSecond National Bank of
Akron va. D. R. Paige. Injunction
allowed; bond fixed at 81,000,

3610. Second National' Bank vs.
G. K. Raynolds et al. Teave to re-
ply instanter. Reply filed.

Jan. 29.

3382. Richard B. Johnson vs. Ly-
coming Fire Ins. Co. Reply. Estep.

3382, Same vs., same,

Amend-

ment to amended answer. Pennewell

& Lamson. .
Jan. 30

3794. Com. Nat. Bank of Cleveland vs.
John Croker. Reply filed.

3444. Samnuel Erazier va. John R.Squire
et al. PlaintifP’s reply to amended answer
filed. Answer to cross-petition filed.

COURT OF OOMMON PLEAS.

Aections Commenced.

14503.  J. T. Mathivet et al. vs. same et
al. Injunction and relief. W. J. Hudson
and J. W. Heisley.

14504, B. F. Talbar et al. vs. H. J.
Holbrook et al. Appeal by deft. Judg-
ment Jan. 11. F. C. McMillin. J. A. Smith.

Jan. 21.

14505. Laura W. Hilliard et al. va.
Martha J. Watson alias ete. ¢t al. To set
aside deed and for equitable relief. Bolton
& Terrell.

14506. John Hecwitt et al. vs. Henry
Wiltz et al.  Money, to forcelose j‘;lvdgment
lien and for equitable relief. m. V.
Tousley.

14507. Omer Gallup by etc. va. A. F.
Shermer. Money only. M. A. Kneeland
and Nesbit & Lewia.

14508. Teverett Alcott et al. va G. L.
Nichols et al. Moncy only. M. R. Keith.

14509. John Eberhard vs. Frederick
Morlack et al. To subject real estate to
payment of judgment and for equitable re-
lief. Hadden & Bacon.

14510. Isaac Hays, doing business as I.
Hays & Co., vs. Ferdinand Meese et al.
Money and foreclosure. John J. Carran.

Jan. 22,

14511,  Richard McCurrcy va. The L. S.
& M. S. Ry. Co. Money only. Foran &
Williams,

14512, Christian Kinkel va. Theresa F.
Heath. Money and tosubject land. Foster,
Hinadale & Carpenter.

14513. Lucy B. Burridge vs. Sarah J.
Field et al.  Money and to subject land.
Stone & Hesseumueller. .

14514. The Cin., Wab, & Mich. R. R.
Co. ve. The Citizen's Sav. and Loan Ass'n.
Garn. Money only, with att. Ranney &
Ranneys.

- 14515. James H. Cooper va. William T.
Upham. Appeal by deft. Judgment Dec.
20. D. W. Canfield.

14516. Mirriam and Morgan Paraffine
Co. va..Jay H. Stewart et al. Money only.
M. B. Gary and Sam’l. 8. Church.

14517. TPeter Kirchoff va. Frederick B.
fc:nlorner. Money only. Hutchina & Camp-
rell.

14518.  Russell Osborn va. John O’Don-
nell,  To set axide land contract, account,
anle of land, and for other relicf. J.S.

Girannis.
Jan. 23.

14519.  John G. Stewart va, Chas. Balch
et al.  Cognovit. Campbell & Voorhees; L.
R. Critchficld,

14520. Joseph Kindl va. Joseph Neged-
Iv. ct al. Money and to subject lands. T.
E. Burton.

14521. Thomas Shindler vs. Frank Ku-
doria.  Appual by deft. Jndgment Jan. 11.
F.P. Svkora and J. M. Nowak.

14522, The Missionary Society of the
Evangclical Ass'n. of North America vs.
(ieo, Lawrence et al.  Money and foreclos-
ure. W. W. Adrews.

14523, W, Short vs. Nuthaniel Martin

et al. Money and relief. E. P. Wilcox.

14524. Ohio Agricultural Co. vs. Jacob
Hoffman. Appeal by deft. Judgment
Jan. 6. Hutchins & Campbell; E. 8. Stark.

Jan. 24,
14525~ Andrew Olson vs. National
Lloyds Ins. Co. Money only. W. C. Rog-
ers and C. L. Richmond. *

14526. Mary W. Rockwell et al. vs.
Thamas Gallagher et al. Money and equit-
able relief. E. J. Latimer.

14527. Michael Helliard vs. The Forest
City United Land and Building Ase’n et al.
To enforce individual liability of stock-
holders of insolvent corporations and for
equ:table relief. DeWolf & Schwan and
A. Greene.

14528. Lorenzo Carter et al., exrs. etc.,
va. Samuel 8. Coe. et al. Money and to
subject land. Ingersoll and Williumson.

14529. Andrew Eucher et al. vs. James
H. Hardcy et al. To sct aside decds and
for relief. Nesbit & Lewis.

14530. C. P. Born va. Elizabeth Wesley
et al. Equitable relief and almointnwnt of
receiver. J. P. Willey and Wallace Smith;
L. J. Rider.

Jan. 25,
14531. Samuel B. Prentiss va. Alexander
McLeod et al. To subject land. Baldwin
& Ford.

14532. Eveline Felker vs. Chas. Huuser
et al. Money and to foreclose mortgage.
Haddecn & Bacon.

14533. Minnie Hogan by ctc. vs. Adam
Kuhu. Money only. Street & Bentley.

14534. Maud Hogan by ete. vs. same.
Same. Same.

14535. John Hogan by etc. vs. same.
Same. Same.

14536. Eva Long and husbaund va. Fran-
cis Burkhardt et al.  Partition. Ienderson
& Kline; E. H. Eggleston. .

14537. Henr, Yick et al. vs. W. I,
Newton et al.  To foreclose mortgage- Gil-
bert & Johneon,

14538. Same va. James Batler ct al.
Money and relief.  Same.

14539, Henry Wick va. Frank King et al.
Money and to foreclose mortgnge. Gilbert,
Johnson & Schwan.

14540. Araminto J. Alford va. Adam M.
Wager. Money only. W. W. Andrews.

14541, Orville Alfrord va. sanme. Same.
Same.

14542. Adolph Mayer vs. Caroline Pro-
bert et al.  Moncy and to subject lands. 8.
A. Schwab; 8. A. Schwab.

14543. Chas. Schmidt et al. va. Joscph
Bilek. Money only. Wilson & Sykora.

14544. David McKee et al. va. E. Raab.
Money only. Mix, Noble & White.

14545. J. R. Goldson and Chas. Lemon,
partners etc. va. Henry Knoedel.  Money
only. Mix Noble & White.

14546. John Gynn vs. Andrew Mog et
al}.l Money and foreclosure. W. 8. Kerru-
ish.

14547. Sarah E. Ruper vs. Leonard Fin-
ster et al. Money and sale of lands. James
Quayle; P. P,

14548. Gerhard Wcibe va. Henry Fxser
et al. Money and to subject lands. Kess-
ler & Robinson.

14549. Xenophon C. Scott va. Emma
Bobbitt et al. Money only. J. T. Brooks,
John McSweeney and Emery & Carr.

Jan. 27.

14550. G. F. Beuse vs. Adam Kneff.
Money only. €. W. Coates.

14931y Thomas Clathier vs. James Tem-
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pleton. Appeal by deft. Judgment Jan.
20th.

: Jan. 28,
14552. Geo. Yockers vs. R. H. Emerson*
Money only. P. L. B. and R. A. Davidson.

14553. Chas. Simmons et al. va. the City
of Cleveland etc. Injunction and relief.

Jan. 29.

14554. John Cavanaugh vs. Bridget
Sheeron. Money only. Foran & Williams,

14555. Mrs. John %‘ownsend ve. Charles
Tiedeman. Error to J. P. Franeis J.
Wing; A. W, Beman.

145568. Seymour W. Baldwin vs. Ed-
mund P. Walcot et al. Money and to sub-
ject Jand. Baldwin & Ford.

14557. Elias P. Needham et al. va. Hen-
ry S. Fassett. Money only. Foster, Hins-
dale & Carpenter.

14558. Chas. Mudler vs. John Berger et
al. Money, to subject land, and for relief.
A. Zehring; Gustav Schmidt, W. C. Mcl"ur-
land. v

14559. Jesse P. Bishop, trustee, vs.
Thomas McKee et al. Money, to subject
lard, and for equitable rellef. Bishop, Ad-
ams & Bishop.

14560. Leonard Case vs. Martin Ehrbar
et al. Money only. Ranney & Ranney's.

14561. Mrs. Mary E. McMahon vs. H.
Hogreve. Appeal by deft. Judgment Dec.
31st.

14562. Stephen Mack vs. R. P. Malone.
Cognovit, Emery & Carr; Henry N. John-

son.
14563. Joeeph Sirl vs. C. R. Dunham.
‘Money only. Arnold Green. -

Motions and Demurrers Filed.
Jan, 24,

2219. Born vs. Wesley et al. Motion by
plff. for the appointment of a recciver.

2220. In re First German M. E. Church
by trustces for leave to sell, etc. Report of
trustces and motion to confirm sale.

2221. Inre Tabernacle Baptist Church
and Socicty by Trustees for leave to sell
real estate. otion to confirm sale.

2222. Peoples’ Savings and Loan Ass'n.
vs Pfahnet al. Motion by plff. to strike
repugnant matter from answer of defts.,
Frederick and Christian Pfahl. and to
make same more definite and certain,

2223. Gallup vs. Cramer et al. Demur-
rer by deft. Chas. L. Cramer to the petition,

2224. Bell ve. Tiedman. Motion by deft.
to require plff. to make his petition more
definite and certain.

Jan. 25.

2225. Yahraus vs. Herig. Motion by
plff. for new trial.

2226. Loesch va. Knippenberger et al.
Motion by deft. Ella Coleman fo the ap-
pointment of a receiver.

2227. Williams vs. Bletech et al. De-
muarer by deft. Anton Bletsch to the peti-
tion.

2228. Same vs. same. Demurrer by
deft. Geo. B. Fleming to the petition.

2229. Same vs. same. Demurrer by
deft. M. Geo. B. Fleming to the petition.

2230. Heisley exr. vs. Williams et al.
Demurrer by deft. Mary A. Williams to the
petition.

2231. Same vs. same. Demmurrer by
deft. Maggie Dening to the petition.

2232. Cuyahoga Co. Agricultural Socie-
ty vs. The City of Cleveland. Demurrer to
the answer.

2233. Traftcn vs. May et al.  Motion by
defts. Catharine May, Burrett W. Horton,

Helen C. May and Eva K. May, to make
the petition more definite and certain.
2234, Williams vs. Smith etal. Motion
by Celestia S. Smith to dismiss action as to
her, or to strike petition from filesa and to
separately state and number causes of ac-

tion.
Jan. 27.

2235. Jennings va. Ford et al. Motion
bﬁ' plff. to grant prayer of referee for a dis-
charge and to set case down for trial or for
a re-reference of case.

2286. Tyler vs. Brown. Motion by Deft.
to dismiss action for non-compliance with
former order.

2237. Weitzel va. Pincombe. Motion to
require nIff. to give additional bail for
costa.

2238. McClurg vs. Morris ¢t al. Demur-
rer by plff. to answer of Robert S. Walker.

2239. Same vs. same. Demurrer by
plft. to answer of Youngstown Coal Co.

2240. Stolz va. Koester.  Motion by plff.
to strike amended answer of Wm. Traup
from the files.

2241. Cogswell va. Sargent. Motion by
deft. to strike case from the files.

Jan. 28,

2242. Busch ve. Davis. Motion by piff.
for a new trial.

2243. Danglcheisen va. Wigman exr. et
al. Motion by plff. to approve the return
of the commissioners ﬁxcg herein.

2244. German vs. Luth. Motion by plft.
to dismiss appeal for non-compliance with
former order.

2245. Church vs. Carpener. Motion by
deft. to strike answer from the files.

2246. Born va. Wesley et al. Motion by
deft. Elizabeth Wesley to strike the petition
from the files.

Jan. 29.

2247. Herschner vs. Rheinheimer et al.
Demurrer to the answer.

2248. Seibert et al. vs. the St. Clair St.
Ry. Co. Motion to require plffs. to gjve
bail for casts.

2249. Chamberlain vs. The Wilson S.
M. Co. Motion by plff. to make answer of
F. H. White more definite and certain.

2250. Warmington et al. trustee. vs.
Street. Motion by plff. to strike answer
from the files for a non-compliance with
former order.

2251. Cooke, trustee, vs. Krejei. Motion
to require plfl. to attach copy of contract
sued on to the petition.

2252. Clark ve. White. Motion by deft.
for a new trial.

Motions and Demurrers Decided.
Jan. 25,

619. Gause vs. the L. 8. & M. S. Ry. Co.
Sustained. PIff. excepts.

1585. ILehman vs. Morrison.
Case dismissed.

1911. Bleasdale vs. Pope. Sustained.

2118. Bell va. Low. Sustained. Deft.
has leave to amend his answer by Feb. 10th
by payment of costs.

2129. Zoctor vs. Lamson. Overruled.

2135. Henke vs. Carran. Overruled.

2140. Wheaton vs. Mitchell, admr.
Overruled. PIff. excepts.

2161. Gause vs. L. S. & M. 8. Ry. Co.
Granted. PHY. to give security for coste by
Feb. 10th or case will be dismissed.

2165. Hubbard vs. Hubbard et al.
tained.

2166. Bennington et al. vs. Prather.
Sustained as to the 1st and 2d; overruled as

Granted.

Sus-

to the 3d and 4th specifications. Plffs. have
leave to file ameuded reply by Feb. 8th hy
payment of costs. :

2167. Downs vs. Charlton. Sustained.
PIff. has leave to file amended petition by
payment of costs. :

2168. Randerron vs. Whitney, constablc.
Sustained, Defts, Have lcave to file
amended answer by Feb. 1st by payment of
COSLA.

2175. Willard vs. Russell.
Deft. has leave to amend.

2179. Hartness v, Savage et al. Grant-
ed to give bail within ten days.

2181. Kerruish vs. Canficld et al. Sus-
tained. Has leave to amend by Feb. 10th,

2185. Eyerdam vs, Allen. Overruled.

2188. Backus ct al. va. Aurora Fire and
Marine Ins. Co. Sustained.

2212. Peoples’ Savings and Loan Ars'n.
va. Weigel et al. Motion sustained at cost
of plff.

2189. ¢ Coan va. Ryan. Motion granted.
H. N. Johnson, recciver.  Bond $600.

2119. Edwards et al vs. The Highland
Coal Co. Granted. Defts. Timothy Ban-
ning, M. W. Wright except.

2121. The Tabernacle Baptist Church
and Society by trustces for leave to sell
real estate. Sale confirmed.

Sustained.
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WE shall publish an important de-
cision of Judge Voorhes of Holmes
county in our next issue.

Tue Sixth Assignment of cases for
trial is the last that will be made at
the prescnt term of the Common Pleas
Court.

Our readers will find an important
decision by Judge Jones in this issue.
It is, we understand, the first reported
decision ever made on that question
in this State.

JupGe TILDEN overruled a chal-
lenge to the arrny made by the defend-
ant in a liquor case tried to a jury in
the Probate Court during the present
week,—the ground of the challenge

being that what is known as the Cu \:
ahoga county jury law, under v .ich

the jury was summoned, had been re-

pealed by the adoption of the new
code in September last. There «:
two jury laws in force in Cuyahoga
county, but the general law on the
subject is disregarded. If such astate
of things can properly exist in respect

to the matter of juries, it is ditficult to
see why it could not exist in respect
to any other subject matter of legisla-
tion.

SUPREME COURT OF OHIC.

JANUARY TERM, 1878.

Hon. William White, Chief Jus-
tice. Hon, W. J. Gilinore, Hon.
George W. Mcllvaine, Hon. W. W.
Boynton, and Hon. John W. Ckev,
Judges.

TuEespAY, January 27, 1879,
Gieneral Docket.

White, C. J.:

In the matter of the assignment of
judges to hold district courts under
the act of May 10, 1878, entitled 2 u
act Lo change the Common Pleas dis
tricts of the State,” etc.,
139); and the act of Mauy 13, 187:,
amending the first named act (75 ¢
L. 537).

These acts uvdertake to reconstry -
the Common Pleas districts of the
State. The eight districts existing
outside of Hamilton county, are re-
duced to four, and the subdivisions
are, in the main, left as they existed
under the former organization.

As organized under these acts the
second district consists of seven subdi-
visions; the third of eight subdivis-
ions; the fourth of six subdivisions,
and the fifth of eight subdivisions.

Section 2 of the act first named pro-
vides that ““in each judicial district
three Common Pleas judges shall be
designated and assigned to hold the
District Courts in such district.”

Section 3 is as follows: “The Su-
preme Court, or a majority of the
Judges thereof, shall designate said
three Common Pleas judges in each
district, and by rule of court, or oth-
erwise, armnge for a presiding  judge
in holding District Courts.”

(75 O. L.|

In Section 4 it is provided that *‘in
fixing the term of courts in each of
~aid districts, a majority of said dexig-
.ated judges shall fix the time for
holding District Courts, and they,
: with the other Common Pleas judges,
jthe times for holding the Common
Pleas Courts, as now provided by
law.”

The act providing and fixing the
terms of court requires the judges, or
a majority of them, in each Common
Pleas district, on or before the first
day of November in cach year, to is-
sue their written order to the Clerk of
the Court of Common Pleas of cach
county in the district, specifying the
commencement of the terms of the
District Court, and of the several
terms of the Court of Common Plens
in each of the countics of the district.
S. & S. 600. :

It becomes, therefore, of the highest
importance to know whether the terms
of the Courts of Common Pleas and
the District Courts arc to be fixed by
the judges of, and with reference to,
the districts as constituted by the acts
first above named, and the courts held
in accordance with these acts, or
whether the terms of the several
courts are to be fixed and the . courts
held in the several districts as they ex-
isted independently of said acts.

If the acts arc constitutional, the
terms of the courts must be fixed by
r the judges of the new districts, and
with reference to such districts; and
the scveral courts must be constituted
and held in accordance with the pro-
visions of the acts. But if the acts arce
unconstitutional, the terms of the
courts must be fixed; the courts con-
stituted and held as they would have
been had the acts not been passed.

The first question with which  we
are met, in entering upon the duties
required of us by the act as amended,
is whether it is competent for the Gen-
cral Assembly to devolve upon this
court, or the judges thercof, the duty
of designating from the judges of the
Court of Common Pleas, those who
are to hold the District Courts as pre-
"seribed by the acts. :

Some members of the court question
the authority ot the General Azsembly
to devolye the duty upon us.  But in




42 THE

CLEVELAND LAW REPORTER.

the opinion of the majority we would
not be warranted in refusing to per-
form the services required of us by the
act, if the plan or scheme of reorgani-
zation contemplated by the act could,
consistently with the constitution, be
carried into effect.

The object of providing for the or-
ganization of the new districts in the
mode prescribed by the act, was to se-
cure the permanent holding of the
District Court in each district by the
three judges of the Court of Common
Pleas designated for the purpose. The
new districts were formeJ) by the con-
solidation in whole or in part of the
former districts, allowing the subdivi-
sions to remain substantially as they
were for all the purposes of the Court
of Common Pleas. This was in etfect
creating the new districts for the pur-
poses of the District Court alone,
without reference to the Court of Com-
mon Pleas; and the purpose of consol-
idating the former districts was to so
enlarge them that the holding of the
District Courts in each might oczupy
all the time of the judges assigned to

hat duty.

In being called upon to set this new
organization of the courts in motion
two questions arise:

1. Whether the act, in so far as it
undertakes to reconstruct the Common
Pleas districts of the State, in the
mode thecein provided, is constitu-
tional.

2. Whether the District Courts can,
consistently with the constitution, be
constituted in the districts thus sought
to be created, as provided in the act.

In determining the answers to be
given to these guestions, it is to be ob-
served, in the first place, that our ju-
dicial system was established and or-
ganized by the constitution itself. The
districts and the subdivisions of dis-
tricts were formed, and the courts of
the several districts fully organized by
the constitution, independent of any
aid from the General Assembly.

The plan upon which the Common
Pleas districts and the subdivisions
were constituted, and Courts of Com-
mon Pleas organized, is found in sec-
tionthree of the judicial article of the
constitution.

The section is as follows:

“Sec. 3. The State shall be divid-
ed into nine Common Pleas districts,
of which the county of Hamilton shall
constitute one, of compact territory,
and bounded by county lines; and
each of said districts, consisting of
three or more counties, saull be sub-
divided into three parts, of compact
territory, bounded by county lines,
and as nearly equal in population as

racticable; in each of which one
judge of the Court of Common Pleas
for said district, and residing therein,
shall be elected by the electors of said
subdivision. Courts of Common Pleas
shall be held, by onc or more of these
judges, in every county in the district,
as often as may be provided by law;
and more than one court, or sitting
thereof, may be held at the same time
in each district.”

The mode of constituting the Dis-
trict Courts is prescribed by section
five, which is as follows :

“Sec. 5. District Courts shall be
composed of the judges of the Court of
Common Pleas, of the respective dis-
tricts, and oune of the judges of the Su-
l:;eme Court, any three of whom shall

a quorum, and shall be held in each
county therein, at least once in each
year; but if it shall be found inexpe-
dient to hold such court annually, in
each county, of any district, the Gen-
eral Assembly may, for such district,
Frovide that said court shall hold at
cast three annual sessions therein, in
not less than three places: providerd;
that the General Assembly may, by
law, authorize the judges of each dis-
trict to fix the time of holding the
courts therein.”

Section 12, article 11, apportions
the State for judicial purposes in ac-
cordance with section l:; of the judicianl
article above quoted.

The county of Hamilton is constitu-
ted the first district, which it is de-
clared shall not be subdivided. The
remaining counties of the State are
formed into eight districts, each dis-
trict being composed of three subdivi-
sions: and thus section three, as above
quoted, as respects the formation of
the districts and subdivisions, is car-
ried into full effect.

The constitution likewise provides
for the first and the subsequent elec-
tion of the judges; and thus by its
own proyisions completes a permanent
Jjudicial system for the State.

The only power conferred upon the
General Assembly to interfere with
the system thus established is tound in
section 15 of the judicial article. This
section is as follows:

“Section 15. The General Assem
bly may increase or diminish the num-
ber of the judges of the Supreme
Court, the number of the districts of
the Court of Common Pleas, the num-
ber of judges in any district, change
the districts, or the subdivisions there-
of, * * * whenever two-thirds of
the members elected to each House
shall concur therein; but no such
change, addition or diminution shall
vacate the otfice of any judge.”

It was claimed by the learned coun-
sel who submitted an argument to us
in support of the constitutionality of
the act that the power conferred by
this section of the constitution of the
General Assembly, incrcase or to di-
minish the number of districts, au-
thorized the diminution of the number
of districts established by the constitu-
tion, in the mode provided for by the
act, leaving the subdivisions substan-
tially as they were before.

This, it seems to us, is a clear mis-
apprehension of the power. The dis-
tricts to which the power refers are or-
vanized districts. The new districts
which, by diminution, are to take the
place of the former districts, must be
constituted upon the plan laid down
by the constitution for the formation
of districts. The districts of the State
may be made less in number, but the
principles upon which they are formed
must remain the same. Whether the
districts are increased or diminished
in number, they must nevertheless be
constituted in accordance with the re-
quirements of section 3 of the judicial
article. Each district must be com-
posed of compact territory, and be
bounded by county lines; and each
district ‘‘consisting of three or more
counties” must ‘‘be subdivided into
three parts of compact territory,
bounded by county lines, and as near-
ly equal in population as practicable.”
Section 3 furnishes a permanent rule
for the organization of districts under
the judicial system cstablished by the
constitution ; and, while full authority
is given by section 15 to increase or
diminich the number of districts,
yet, in the exercise of this authority,
the new district must be organized in
accordance with the principles laid
down in section 3.

If, on the other hand, scction 8 is
not to govern in the organization of
new districts, and two or more districts
may be consolidated into one, leaving
the internal organization by sub-divis-
ions to remain as they were before; it
follows, upon the same principle, that
all the districtz of the State may be
consolidated without disturbing the
existing sub-divisions.

The cffect of this would be to extend
the jurisdidiction of each judge of the
Court of Common Pleas throughout
the State, without regard to the sub-
division in which he may have been
elected, for the judges of the Court of
Common Pleas are judges of their re-
spective districts, and not of the mere
gub-divisions thercof. The sub-divis-
ion of the districts is for election pur-
puses merely> Harris vs, Gest. 4 Ohio
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8., 472; Railroad Company vs. Sloan.
31 Ohio S, 1.

The further effect would be that all
the Common Pleas Judges of the State
would, under section 5 of the judicial
article already quoted, become mem-
bers of the District Court to be held
in each county of the State.

This would be the substantial de-
struction of the system ordained by
the constitution. A principle adopted
in the reorganization of the districts ot
the State, which leads to such results,
cannot be reconciled with the constitu-
tion.

It may here also be remarked, that
if the third section is the basis, as we
think it is, on which all new districts
must be formed, and it operates as a
limitation upon the power of creating
new districts, and the observance of
its requirements will, practically, op-
srate as a check against the making
of such districts either too large or too
small, for the public convenience.

Again : Authority is not only given
to increase or diminish the number of
districts, but also to ‘“‘change the dis-
tricts or subdivisions thereof;” and it
is said that the power to change must
be understood i1 its generic or unlim-
ited sense; and, consequently, that
power is given to multiply the subdi-
visions of a district at the discretion of
the General Assembly.

The argument is, that as the Gen-
eral Assembly may diminish the num-
ber of districts, and as they are not
limited in the number of subdivisions
that may be created in a district, they
may consolidate districts and adopt
the subdivisions existing at the time
of the consolidation.

If the assumption as to the meaning

vand force of the word ‘‘change,” in
the connection in which it is used, is
correct, such result would follow; but
it seems clear to us that the assump-
‘tion is not warranted.

In the first place, it scems quite
plain that the power given to ‘‘change
the districts,” taken in the connection
in which the terms are used, has ref-
erence to altering the territorial limits
of the districts; that the word
“‘change” is used in the same sense as
applied to the subdivisions as it is
when applied to the districts.

In the second place, the power to
“‘change the districts or the subdivis-
ions thereof ” is limited by the condi-
tions prescribed in section three in re-
spect to the mode in which the dis-
tricts and subdivisions are to be con-
stituted. If the power is not thus
limited there is no restriction against
the division of counties, in changing
the districts or sulxlivisions.  Scetion

three requires the districts to be formed
of compact territory and to be bound-
[ed by county lines. It also requires
each district to be subdivided into
three parts of compact territory, which
are also to be bounded by county
lines.

The declaration that the districts
shall be divided into three parts of
compact territory is as explicit and
imperative as the declaration that the
districts and subdivisions shall be
formed of compact territory, and that
counties shall not be divided; and in
exercising the power of changing the
districts or the subdivisions, the one
requircment of the section can be no
more disregarded than the other.

It is also said that the -authority to
reduce the number of subdivisions of
a district below three, is implied from
the general power given in section fif-
teen to reduce the number of judges
in a district.

It is, however, conceded that the
power of reducing the number of
Jjudges is not unlimited ; and that the
power is subject to the implied limita-
tion that the number in a district can-
not be reduced below what is required
to constitute the District Court. But
it is said the judges in any district
may be reduced to two, for the reason
that two judges of the District and a
judge of the Supreme Court is all that
18 required to constitute the District
Court.

That this position is untenable, it
scems to us is obvious. It is an at
tempt to overthrow the express re-

uirement of section 3, which declares
that each district shall be sub-divided
into three parts, by an implication
sought to be raised trom the general
power given in section 15 to increase
or diminish the number of judges in a
district.

The implication would seem to be
that the number of judges in a district
canuot be reduced below the number
of subdivisions, rather than that the
general power to diminish #he number
of judges carried with it by implica-
tion the power to diminish the number
of subdivigions. '

It is.not neccessary to the exercise of
the power of reducing the number of
judges that the number of subdivisions
should also Dbe reduced. Under the
power given of changing the districts
or diminishing their number, or where
the judges in & district have been in-
creased, ample ocensien may arise for
the exercise of the power of reducing
the number of judges, without affect-
ing the subdivisions.

A further answer to the position is,
that section five which provides for

the organization of the District Courts,
shows, by clear implication, that the
number of judges in each district was
not intended to be less than three.
The section declares that the ‘Dis-
trict Courts shall be composed of the
judges of the Court of Common Pleas
of the v spective districts, and one
Jjudge of .he Supreme Court, any three
of whom shall be a quorum.”

It could not have been intended
that the number of judges competent
to hold District Courts in the several
districts might be diminished perma-
nently to the number essential to con-
stitute a mere quorum.

But it appears that the General As-
sembly, comimencing as far back as
1862, have repeatedly exercised the
power of creating a fourth subdivision
in a district. On the faith of such
legislation, the subdivisions of dis-
tricts have been reorganized, and
judges have been elected, who have ex-
ercised and are still exercising the
functions of office under such authori-
ty. And it is urged that this consti-
tutes such a practical construction of
the constitution in respect to the pow-
er in question, and such a general ac-
quiescence, as that the power ought
not now to be drawn in question,
How this may be in regard to the par-
ticular instances, we are not called
upon in the matter before us to deter-
mine. But such action cannot be
made the basis or foundation of a
new innovation, which, if carried out,
we cannot but regard as, in its effect,
subversive of the judicial system es-
tablished by the constitution.

In regard to the second question
namely, whether the District Court’
can be constituted, in the district
sought to be created by the act, a®
therein provided, little need be added
to what has already been said. For
if the districts which were sought to
be created by the act fail, the mode
prescribed for organizing District
Courts in such districts must of course
fail.

It is apparent from the provisions
of the act, that the object, as already
remarked, of organizing the new dis-
tricts was to secure the permanent
holding of the District Courts in each
district by the judges designated for
the purpose. Section four provides,
that the ‘‘designated judges shall not
be :equired to hold Common Pleas
Courts, and shall continue to act as
such District Court judges until the
expiration of their several terms for
which elected, unless sooner relieved
by assignment otherwise by the judges
of the Supreme Court.” * * *
And in section sixjit s provided that
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the Common Pleas judges not assign-
cl, as aforesaid, to hold District
Courts, shall be subjected to the or-
ders of the judges 80 assigned or a ma-
jority of them.”

“We do not mean to question the au-
thority of the General Assembly by
legislation to require such an appor-
tionment of the judicial force of the
district as to secure the efficient ad-
niinistration of justice in both the
Courts of Common Pleas and District
Courts throughout the district.

But where, as in the present in-
«tance, it undertakes to consolidate
districts and to provide for the assign-
ment of part of the judges, during
their term of office, to the perform-
ance exclusively of District Court du-
ty, and the remainder of the judges to
the performance of the duties of the
Court of Common Pleas, it assumes
an authority which, in our opinion, is
clearly not warranted by the constitu-
tion.

We fully assent to the doctrine that
a statute which has received the sanc-
tion of the General Assembly should
only be held void, as repugnant to the
constitution, when the repugnancy is
“Jear, and the provisions of the stat-
ute and of the constitution cannot be
fairly reconciled.

But the constitution must be inter-
preted and effect given to it as the
paramount law of the land, equally
obligatory upon the legislature as
upon other departments of the gov-
crnment and individual citizens, ac-
cording to the spirit and intent of its
framers, as indicated by its terms.
An act violating the true intent and
meaning of the instrument, although
it may not be within the letter, is as
much within the purview and effect
of o prohibition as if within the strict
letter; and an act in evasion of the
terms of the constitution, as properly
interpreted and understood, and frus-
trating its general and clearly ex-
pressed or necessarily implied purpose,
is as clearly void as if in express terms
forbidden. People ex rel. vs. Alber-
ton 55 N. Y. 55.

Gilmore, Boynton and Okey, J.,
concurred ; Mcllvaine, J.. dissented.

Motion Docket.
No. 41.  A. A. Jewett vs. Valley
Railway Company. Motion to take
cause No. 446 on General Docket out

of its order for heuring.  Motion
granted.
No. 42.  Nicholas Kershaw, ad-

ministrator, vs. Richard Snowden.
Motion to revive cause No. 231 on the
General Docket.  Motion granted.

CUYAHOGA COMMON PLEAS.

JANUARY TERM, 1879.

GEORGE GAUSE, PLAINTIFF, V8. THE
L. 8. & M. 8. R. R. CO.

Liabilitien of Railrond Companies to
Penalties—Rights of a Common In-
former—Who can Maintain the Aec-
tion ?

1. The act of May 4th, 1869, requiring
railroads to use certain kinds of heating
apparatus so constructed that it will extin-
guish the fire when the cars are overturned,
15 not uncunstitutional.

2. The act should not be so construed as
to destroy its force as a remedial and pre-
ventive statute.

3. Under said statute a common inform-
er, though entitled to one half the penalty,
cannot maintain the action in his own
name, but that action must be brought in
the name of State of Ohio.

JoNEs, J.:

This is what is known in law as a
qui tam action, and is brought by an
informer, to recover the penalty pro-
vided by the act of May 4th, 1869,
entitled:

“An act to protect more effectually
the lives of railroad passengers from
casualities by fire.”

Section 1 of said act is as follows:

“That each railroad company in
this State shall, when necessary to
heat any of its cars, do so by heating
apparatus so constructed that the fire
in it will be immediately extinguished
whenever the cars are thrown from
the track and overturned ; and it shall
be unlawful, for any railroad compan
in this State to allow any other rail-
road company or persons, to run any
cars upon its roads, unless the heating
apparatus in such cars conforms to the
requirements herein prescribed.”

Section 4 of the same act provides,
““That every railroad company viola-
ting the provisions of this act shall be
liable to a forfeiture of not more than
five hundred dollars nor less than one
hundred dollars, to be recovered in an
action of debt upon the complaint of
any person before a Justice of the
Peace in any county in which such
violation may vceur; one half of the
penalty shall go to the complainant
and the other half to the State of Ohio
for the benefit of common schools.”

The petition of the plaintiff avers
substantially, that on the 5th of April,
1877, the defendant was a duly organ-
ized corporatioin, under the laws of
the State of Ohio; and was then and
there owning, running and operating
its railroad running from Buffalo
through Cleveland to Toledo; that on
said date, it became necessary to heat
certain of its passenger cars, to-wit:

Nos. 7, 66 and 85, while carrying pas

sengers over said road and within
Cuyahoga county ; and that at said
time and place it did not heat its said
cars with apparatus so constructed,
that the fire would be immediately ex-
tinguished if the cars should be thrown
from the track and overturned, but
did heat such cars and each of them
by an ordinary wood stove. He prays
a judgment for five hundred dollars as
provided by the statute. '

The defendant demurs to this peti-
tion for the reasons following : '

1st. That it does not state facts
sufficient to constitute a cause of ac-
tion.

2d. That there is a defect of par-
ties plaintiff in the action.

On the argument of the demurrer
it is insisted on the part of the defend-
ant,

1st. That the statute in question is
not one the State bas any power to
make. '

2d. That the statute should be
construed that there can be no viola-
tion of it and penalty incurred by a
railroad company merely refusing to
comply with the law, but there must
also have an accident actually occurred
in which the apparatus did not actually
extinguish the fire.

38d. That the petition in the case
is defective in not setting forth that
there was in existence and accessible to
defendant, at the date in question an
apparatus so construc that it
would comply with the requirements
of the statute in question.

4th. That the plaintiff is not the
proper person to bring the suit.

The statute above quoted, though
highly penal in its character and
therefore strictly to be unstrued, so
far as the recovery of the penalty is
concerned, has for its avowed object
the protection of railroad passengers
from fire while traveling on railroads.
I think there can be no doubt of the
full power and authority of the State
to enact any reasonable rules and reg-
ulations, that will accomplish this
purpose, or which have a tendency to
increase the safety of operating or
traveling on suach means of convey-
ance. Railroads are great public ne-
cessities, and managers thereof should
be held by the law making power to
a high degree of diligence, in fully
and safely subserving the purposes for
which they are created.

In hearing this demurrer the wis-
dom and propriety of this legislation
to accomplish the purpose will be pre-
sumed.

The object »f the statute is
clearly not merely to punish a wrong

after it hins been perpetrated, but it is
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remedial in its nature and is intended
to prevent the happening of accidents
by means of fire.

I cannot therefore accept the con-
struction of the statute sought to be
given to it by the defendant in the
case, to-wit: that defendant is not li-
able to any penalty until-the cars have
been actually overturned, without the
apparatus provided having extin-
guished the fire. To give this con-
struction to the statnte would be to
destroy its whole force and effect as a
remedial statute, and it would utterl
fail to subserve the purpose intended‘.,
Accidents of the exact kind described
are ordinarily of such rare occurrence
that it would be cheaper for a railroad
comqany when oneoccurred,to pay the
penalty provided by law, than it
would be to fuanish and equip all its
cars with apparatus such as is de-
scribed in the statute.

I do not think it necessary here to
decide the proposition as to whether
the petition should show that such an
apparatus was in existence and availa-
ble to defendant or not, as another
proposition in the case is to my mind
conclusive in deciding the rights of
this plaintiff. I will proceed to con-
sider then the question whether this
plaintiff can himself maintain this ac-
tion. Although there are many penal
statutes in Ohio there is a remarfzble
absence of authority on any questions
pertaining thereto, and especially on
this particular question.

But there are a large number of au-
thorities in other States which hold
with almost unvarying unanimity,
that where a penalty is given by a
statute, either in whole or in part, to
an informer, that he cannot for that
reason maintain the action; but can
2:23' do 80 when he is expressly author-
ized by the statute to maintain the
action in his own name, and this evi-
dently 8o on principle, as well as au-
thority. The State makes the law,
creates the penalty, owns and enforees
the collection of it, and it only can
maintain an action for it, unless it has
delegated the right to some one else
in distinct terms to sue for and collect
in his own name; and even in such a
case the informer should state in his
petition that he prosecutcs as well for
the State as himself, so that it may ap-
pear of record who are entitled to the
respective shares. The statute in this
case provides that the penalty may be
recovered in an action of debt upon
the complaint of any person, but there
i8 no express authority given for such
person to be the plaintiff in the ac-
tion or to maintain the suit in hisown
name; that wherever the statute does

not do so the informer is merely inter-
ested in the proceeds of the suit, but
has no right to maintain it. There are
numerous instances in the statutes
where different persons are authorized
to sue in such cases, but the right is
given in clear and distinct language
as, for inetance, ‘it shall be lawful
for any person to sue,” ‘“may bring
action in the name of,” “to be recover-
ed at the suit of,” etc., etc. I re-
member but one instance authorizing
a civil suit where the words “‘to be re-
covered on complaint of” etc. are
used; and these words were used in
authorizing an assessor to sue when
the money clearly belonged to the
State and the assessor not interested
in it.

If there were any doubt on this

int, on general principles, I think it
18 settled by a statute of the State.

Sec. 7 of the act for the appoint-
ment of a commissioner of railroads
and telegraphs, Swan & Saylor, page
77 provides that ‘‘all prosecutions
against railroad companies for forfeit-
ures, penalties or fines, shall be by ac-
tion in the name of the State of Ohio,
etc., etc., etc.,” and this act having
been passed two years before the
statute in question I see no reason to
doubt its applicability in the absence
of an ex promise of the later act
authorizing the informer to sue in his
own name.

On the whole case, therefore, I hold
that the plaintiff, George Gause, has
no right to maintain the action he has
attempted to maintain, in his ewn
name; but that the action must be
maintained by the State of Onio it-
self on complaint of the informer.

The defendants demurrer to the
plaintiffs petition is, therefore sus-
tained.

J. A. Sinette for plaintiff; James
Mason for defendant.

BRECORD OF PROPERTY
TRANSFERS

In the Connty of Cuyahoga for the
Week Ending February 1, 1879.

4

MORTGAGES.
Jan. 31.

Henry Ingham to Wm. Tousley.
$1,280.

H. G. Sepher and wife to d.
Spieth. 8500,

Same to same. $500.

Ignatz and Rosa Stein to Henry
Schaus. $500.

James Mellor and wife to Rebecca
Strange. $200.

Geo. and Caroline E. Newman to
The Citizens’ Savs. and Loan Ass'n.
$1,800.

C.

Jones Walling and wife to J. B.

Rasmussen and wife. $350.
Feb. 1.

J. Bernard to R. A. How. $900.

Hiram C. Hayden et al. to D. E.
Hayden. $3,400.

Same to Mrs. Jas. H. Childs.
$800. .

Henrietta A. Goodsell to Azariah
Everett. $3,500.

Sarah A. Allen and husband to
Cemina W. Allen. $352.

Casper Schaefer and wife to John
F. Finkemier. $1,200.

A. B. Ruggles and wife to Mary
Paton. 81,500.

Same to same. $1,500.

Frank Murgatroga to Wm. Chis-
holm. $400.

Joseph Widen and wife to David
Waldenmaier. $237.

Feb. 3.

John Comyne and wife to Mathew
Haggerty. 8575.
ranz Hantak to Frank Rybak.
$400.

A. Brankman and wife to Amelia
C. Lerche. $1,300.

James Dempsey to Alice B. Car-
penter.  $50.

David Robertson and wife to B. S.

Cogswell. 8875.
Feb. 4.
Ellen Johnson to Thos. B. McKear-
ney. $1,150.

Alonzo Waters to Lucien Smith.
$250.

Peter Logan and wife toJohn L.
Miller- $168.

A. L. Van Arman ond wife to R.
A. Brown. $135.

Samuel Foljambe to Horace Wil-
kins. 83,000.

Frank Nohouse and wife to N. A.
Gilbert. $75.

Helen Darrow to J. C. Forman.
$1,200.

Freeman H. Morris and wife to
Mrs. M. B. Crowell. $2,000.

Frederick Arnold and wife to Lo-
renz Englehardt. $400.

William Harrison and wife to
Thomas Reid. $1,500.

G. W. H. Young to Davidson
Bros. $226.50.

Sylvester T. Fuller et al. to A. H.
Chase. $970.

Feb. 5.

Henry N. Johnson and wife to T.
E. Burton. One hundred and twenty-
five dollars.

Wm. Hamilton and wife to George
A. Norton. Four hundred dollars.

John Rude and wife to Max Oppen-
heimer. Five hundred dollars.

Peter Newman and wife to David
Waldenmaier. Three hundred aud

i | twenty-seven dollars.
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Mary and Philip Hussey to Mrs.
Homer B. De Wolf. One thousand
five hundred dollars.

James McCrosky and wife to James
M. Robertson. Six thousand three
hundred and seven dollars.

Georgiana and George Periera to
M. S Hogan. Three hundred dol-
lars.

Wmn. Laird to Wm. Tousley. Eight
hundred dollars.

Geo. Newman and wife to The Citi-
zens’ Savings and Loan Ass'n. Eight
hundred dollars.

Thos Halpin and wife to Geo. New-
brand. Two hundred and eighteen
dollars.

David Mandlebaum and wife to
Henry M. Knowles. Two thousand
dollars.

Esther and John M. Hague to Su-
san A. Salter. One huudred and six-
ty-two dollars.

Henry J. Brooks and wife to Mary
E. Brooks. Onue thousand five hun-
dred dollars.

Feb. 6.

Christian Moelkerning and wife to Hein-
1ick Birsick. $400.

John Modra and wife to Katharine Pro-
chaska. $600.

W, Baxter to Emma Paton. $750.

Same to same. $675.

Same tosame. $675.

Philip Witzel et al. to P. L. Baum.
€200. -

Wm. E. Osborn to Ignatz Riehle. $160.

Alice F. Mathews to E. F. Collins.

$417.71.

Chas. Zucker to same. $340.26.

Job D. Stark to 1. J. Silois. $330.

Jacob Hoffman to John Schmittel.
$400.

Daniel Lucas and wife to Daniel Lock-
year. $1,000.

CHATTEL MORTGAGES.
Jan. 31.

Alexander Hunter to E. Holmes.
8145.

A. M. Wright to 8. Brainard’s
Sons, $257.50.

Christian Berner to Vaclav Lukas.
$32.

Rosa Sutta to W. C. Rogers. $99.-
50.

Geo. L. Linde to Chas. Togler.
$200.

Michacl Newberger to Emanuel
Rosenfelt.  $250.

: Feb. 1.

A. Cuper to Eruistena Levi. $300.

Pauline Umbstaetter and husband
to Wm. Given. 8500.

Geo. Minger to trustees of Cuya-
hoga Tribe O. R. M. 854,

Henry 8. Coleman to Fred Gemi-
ner. $12.50.

Miles H. Harman to Chas. II. Geh-
ring.  §6U0.

Feb. 3.

Geo. W. Freind to Oscar Town-
send. $60.

A. Sulter to W. Buschman. $150.

M. J. and J. B. Kellam to Oscar
F. Stowe. 8500.

Casper Shultz and wife to John
Hanson. $100. :

Saura, R. S. and D. Holmes to
Wm. Walkden. $500.

Erastus Smith to Elijah Smith.
8250.

Chas. W. Stearns to Empire Stove
Co. 8582.

Isaac G. Scranton to H. P. Wed-
dell. $483.34. :

John Greening to Robert Jeffrey.
$401.75. -
‘ Feb. 4.

A. Rudolph to A. H. Balley. $85.
L. C. Conover to Andrew Platt.

£50.

G. 8. Egts to same. $275.

Feb. 5.

H. Clay Smith & Co. to Jones &
Van Wie. Three hundred and thirty
dollars.

E. A. Briggs et al. to Erastus
Briggs. Two thousand five hundred
dollars.

Geo. Rettberg to Philip Linn. Five
hundred dollars.

Wm. J. Ranney to Mrs. H. 8. Ran-
ueKi Three thousand dollars*

athew Johnston to Michael Mur-
phy. Three hundred and twenty-five
dollars.

Philip Hussey and wife to Wm. D.
Butler. Seventy-seven dollars.

Feb. 6.

Sarah Ketterer to Jacob Otto Raeder.
One hundred and fifty dollars.

John O’Brien to Lewis Schaaf. Two hun-
dred and sixty-three dollars and sixty
cents. -

Edward Miller to Johin Brennan.
hundred dollars.

E. Wiseman and Minnie ITarvey to C.

Patter Jr. One thousand six hundred and
fifty dollars,
Fifty-

W. A. Babcock to A. W. Builey.
eight dollars.

Edward Raab to Wm. Raab. One hun-
dred and seventy-five dollars.
' DEEDSN

Five

Jan. 31.
Henry Beckman ct al to G. M. At-
water. $1.
Luther Battles Jr. to G. A. Ben-
nett.  $500.
Cleveland & Mahoning Valley R.

R. Co. to L. 8. & M. 8. Ry. Co.
$9,000.

Joseph and Mary Kozak to Ignatz
Stein.  §1,035.

Jacob Kurtz to Richard Welling-
ton.  §500.

Nicholas Meyer and wifc to Andreas
Bartel.  €1,000.

Solomon Meyer and wife to B. 8.
Cogswell.  $25.000.

J. B. Rasmussen and wife et al. to
F. A. Wilmot. $3,150.

Robert D. Smith to Chas. E. Lice-
hurst. $1,000.

Philip Clarke by Thos. Graves Mas.
Com. to Conrad Mohn and wife. $1,-

200.
Feb. 1.

Thomas Impett and wife to Freder-
ick Teitjen. 85.

Frederick Teitjen to Elizabeth Im-
pett. 8116.

Wm. V. Carew b
Mas. Com. to A.
etc. $9,500.

John Gebhard and wife to Mathew
Mares. $750.

David Waldemaier and wife to Jo-
seph Weider and wife. Three hun-
dred and sixty dollars.

Joseph Athens and wife to Emma
Patten. Eight thousand dollars.

County Auditor to D. Z Herr, au-
ditor’s deed. One hundred and three
dollars and twenty-five cents and five
mills.

Irvinia E. Brown and husband to
Fred S. Smedley.. One thousand two
hundred dollars. .

B. S. Cogswell and wife to Solomon
Mayer. Five hundred dollars.

James M. Gates to A. B. Gardner.
Six hundred dollars.

A. B. Gardner and wife to Eluoria
E. Gates. Six hundred dollars.

Henry P. Johnson to Frank A.
Porter. Six hundred and thirty-five
dollars,

N. D. Meacham et al., admrs. of
John Clark, to Mathias Deitz. Four
hundred dollars.

Lucy J. Prather to Anna C. Prath-
er. Four thousand dollars.

Chas. G. Pickering et al. to Wolf
Leopold. Four hundred and fifty
dollars.

Jane E. and Chas. Ruprecht to
Cornelius Newkirk. Oune tnousand
two hundred dollars.

Mary Schuster et al. to Gertrude
Schuster et al. Onc thousand six
hundred dollars.

Chas. S. Ticrhurst to H. D. Goul-
der, trustce. Two hundred and five
dollars.

Fanny M. Bailey and Sarah T. Stc-
vens by Thos. Graves Mas. Com. to
A. H. Wick. Two thousand eight
hundred and forty dollars.

Anton Hassenpflug et al. by Mas.
Com. to Magdalene Steiubrenner.
Eight hundred and thirty-four dollars.

Chas. J. Jimerson by Felix Nicola
Mas. Com. to J. R. A. Carter. Nine
hundred dollars.

Frank Rahan and wife to Welchoir
Frank, T'wo hundredcdollars.

Thomas Graves
ienes, vice pres.,
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Robert H. Dougall to Geo. H.
Hopper. One hundred dollars.

Elward Brody and wife to Jesse
Sims. Three thousand seven hundred
dollars.

Alvina Schaefer to Mary 8. Brain-
ard. Eight hondred dollars.

Feb. 3.

- Chad. O. and J. C. Evarts to John
Ramsey. Six hundred and fifty dol-
la

rs.

Maty A. and Chas. M. Flynn to
Alanson Wilcox. Five hundred and
fifty dollars.

ﬁ. B. French to L. B. French, Jr.
One dollar.

L. B. French Jr. to Fannie A.
French. One dollar.

Hiram Gay to Jonathan R. Gay.
Seven hundred and fifty dollars.

Chas. Hanson to Heinrech Kiefer.
One thousand nine hundred and twen-
ty-five dollars.

Heirs of Jonathan Parr to Ellen
Bail. One dollar.

Martin C. Taylor to Marion M.
Taylor. Five hundred dollars.

win G. Tolson to Ad Willard,
trustee. One dollar.

Ad Willard, trustee, to Mary Ann
Tolson. One dollar.

Edwin A. Swain to Solon C. Gran-
nis. One dollar. .

Mattin C. Taylor to Barbara Tay-
lor. Five dollars.

Chas. Brennen by Thos. Graves
Mas. Com. to Frederick Seelbach.
Two thousand six hundred and seven-
ty-five dollars.

James A. Kaighm by Felix Nicola
Mas. Com. to Everett D. Stark. One
hundred and twenty dollars.

F. Joseph Durgette ct al. by E. M.
Eggleston Mas. Com. to Harriet Janc
Armstrong et al. Four thougund
four hundred and thirty-eight dollars.

Feb. 4.

Bridget Bolan to Mary Campbell.
One thousand five hundred dollars.

Chas. Calvin to Henry Body. Three
thousand one hundred dollars.

Kelian Egart and wife to John
Egart. One thousand seven hundred
and thirty-nine dollars.

John Gibbons et al. by Thomnas
(Giraves Mas. Com. to L. W. Ford.

' Eight hundred and sixty-cight dollars.

.. Bamuel E. Adams to Albertena Ad-
&ts. Eight hundred dollars.
Albeftena Adams to Ruth L. Ad-
ams. Eight hundred dollars.
Bobert R. R. Rhodes and wife to

Cafl Weidenman. Four hundred and

y dollars. 3.
. ret W. Ciw and hushadl to
Jokn P. Lutz et al. One thousand
eight hundred dollars.
' Citizens’ Bavings and Loun

Assg'n. to The Cleveland Rolling Mill
Fo. One thousand five hundred dol-
ars.

Thos. Cunat and wife to Frank Bo-
can. Eight hundred and fifty dollars.

J. A. Burns el al. to Thos. Alexan-
der. Sixty-five dollars.

F. W. and wife to Alfred N.
Meade. Two hundred dollars.

Alfred N. Meade and wife to F.
W. Bell. 8ix hundred dollars.

Leonard Q. Foster and wife to Mi-
riam Eldridge. Two thousand three
hundred dollars.

Geo. W. French and wife to V. C.
Taylor. Thirty dollars.

eo. Kunszynski and wife to Victor
Zarenczny. Two hundred dollars.

Thalia W. Thatcher and wife to
Mrs. Lucinda E. Johnson. Nine hun-
dred and seventy-five dollars.

A. L. Van Orman and wife to R.
A. Brown. One thousand dollars.

Charlotte Van Orman to R. A.
Brown. Six hundred dollars.

Warren F. and Carrie A. Wal-
worth to Nelson Moses. One dollar.

James R. Worswick to Augustina
N. Worswick. Love and affection.

Frank Macho et al. by Mas. Com.
to Frank Macho. Five hundred and
twenty-six dollars.

Robert R. Rhodes and wife et al. to
the trustees of the German Methodist
Episcopal Church. Four hundred and
eighty dollars.

Wmn. Meyer et al: to Philip Mat-
tern. Four hundred and fifty dollars.

Hubbard Cooke, trustee, et al. to
Julius Rechlaffel. Four hundred dol-
lars.

Wm. J. McConnoughey and wite
to Jacob Strohm. One thousand four
hundred dollars. .

Sybert N. Nelson to Harry 8. Nel-
son. Four thousand dollars.

C. H. Robertson and wife et al. to
B. L. Peonington. One dollar.

Standard Oil Co. to City of Cleve-
land. Five hundred dollars.

Solomon Silvernar and wife to Sig-
mund Maim. Five hundred and fifty
dollars. '

W. F. Walworth and wife to John
Sinnott. One hundred dollars.

David Waldemaier and wife to Pe-
ter Newman and wife. Three hun-
dred and twenty dollars.

John Masek et al. by Mas. Com. to
Lyman Little. Two hundred and
sixty-seven dollars.

l'{cnry Nieberding by Felix Nicola
Mas. Com. to Jacob Frost et al.
Three thousand nine handred dollars.

Ritehie Holbrook and wife to Em-
erson Hazen, Two thousand dollars.

Emerson Hazen and wife to Ann
Holbrook. Two thousand dollars.

Chas. and Ann Avery to A. J.
Marvin. One dollar.

Henry J. Brooks and wife to Henry
M. Brooks. One thousand five hun-
dred dollars.

Rebecca De Groate to Rosannah S
De Groate. One dollar.

Same to Harrison De Groate. One
dollar.

Same to Ellen R. Woodburn. One
dollar.

Rosannah De Groate et al. to Re-
becca De Groate. Five dollars.

Robert Lardner and wife to Bowler,
Maher & Brayton. Seven thousand
five hnndred dollars.

Israel S. Converse and wife ct al. to
May Hussey. Two thousand three
hundred dollars.

Wilhelm Henrich and wife to F. C.
McMillin. One dollar.

F. C. McMillin to Catharine Hen-
rich. One dollar.

G. E. Herrick, exr. and trustee,
ete. of Ell. N. Keyes to Mary A. Sly.
One thousand nine hundred dollars.

Richard Jenkins and wife to Rich-
ard Woodley. One thousand four
hundred dollars.

BILLS OF SALE.
Feb. 1.
50Josepln Sykora to Mary Kabella. $105,-

Judgments Rendered in the Court of
Common Pleas for the Week
ending February 5th, 1879,
against the following

Persons. :

R. P. Malone. $356.

Jerusha A, Bissell et al.

Willard B. Thomas.
$1,604.58.

David I. Jones.  $19,830.22.—Judgment
obtained on old Jackson Iron Co. judgment
in nature of revivor.

Frank Tausck. $367.14.

C. B. Clark. $199.40.

E. B. Upham, admnr.  $319.48.

Ingham, Somerville & Co. 200,

Estate of .S, Ruggles.  $300.

John P. 1ol $24.

Sophia Bellett, extx., et al.  §108.14,

Lucy A. Russcll ¢t al.  &4.317.60.

Bernard McCarty.,  $307.89.

Geo. W. Barket et al. $126.87; $121.80.

Jacob McGlenen, §234.77.

Frederick Dohnert et al. $1,110.95.

J. A.Schultz. $131.21.

ANSIGNMENT.

Chas. Gaylord to Theo. E. Burton. Bond
$4,000.

£1101.20.
$1,670.23; £65.65

U. S. DISTRICT COURT N. D.
OF OHIO.

Jan. 31.

1744. Inre Leroy . Sandford. Dis-
charged.

1920. Inre L. Newshuler. Dixcharged

2019. In re Jacob F. Stough. Petition

for discharge.~, Hearing-Feb. 15.
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2023. Inre Andrew Ohl,
discharge. Hearing Feb. 15.

1865. 1n re James Estep.
discharge. Hearing Feb. 15.

Petition for

Petition for

Feb. 1.
~ 1958. In re Thos. H. Johnson. Dis-
charged.
~1851. In re Henry N. Kendall. Dis-
charged.
1939. In re Nicholas H. Hammond.
Discharged.
1725. Inre Jacob H. Silberton. Peti-

tion for discha: Hearing Feb. 17.

1602. In re Martin S. Ballard. Petition
for discharge. Hearing Feb. 17.

Feb. 3.

1838. In re Conrad B. Krause. Dis-
charged.

1780. Inre W. A. Brown.
discharge. Hearing Feb. 17.

Petition for

Feb. 4.
1852, In re John E. Marsh. Dis-
charged.
1283. In re Geo. Williams.
discharge. Hearing Feb. 22,
1586. In re Eli Parsons. Same. Same.
2012. In re D. P. Bower. Same.. S8ame.
1933. In re Silas E. Hanks. Same.
Same.
1763. In re L. E. Benton. Same. Same.
2012. In re D. P. Bower. Order for
second and third greetings of creditors.
Feb. 5.
1931. In re Price J. Wilson. Dis-
charged

2037. In re John Dunn. Petition for
discharge, Hearing Feb. 25.

Petition for

1923. In re Ira A. Chase, Same. Same.

1738. Inre Adam Bahl et al. Same.
Same.

1401. InreT. A. Cross. Same. Same.

1870. In re E. K. Chamberlain, Same.
Same.

1640. In re H. W. Johnson. Same.
Same.

1932. Inre John H. Klosser. Excep-

tions to report of Register on exceptions to

claima,
Feb. 6.
2022. InreJ. Key Wilson. Discharged.
1782. Inre John F. Knapp. Petition
for discharge. Hearing Feb. 25.
1704. 1In re Samuel Miller. Same.

U. S. CIRCUIT COURT N, D.
OF OHIO.

Jan. 31.
., 3365, Jos. P. Bradford vs. John Lennon
et al.  Verdiet for plft. for $1.

3390, Isaac A. Benedick vs. Peter W.
Ish. Motion for new trial.

3680. Wales & Co. vs. Miller, Jamison
& Co Motion overruled. Trial to court.
Judgment for deft. for cost.

Feb. 1,

3365. Joseph P. Bradford vs. John Len-
non et al. Motion for a new trial.

3698. S. B. Boyd et al. v«. Spencer Mun-
son. Amended reply.

3836. Second N‘:’xtiona] Bank of Cleve-
land vs William West et al. Petition for
xnoney only. Chas. D. Everett.

3839. Ferdinand Pardulls vs. The Penn.
Co. etc. Transcript.

3646. Herbert C. Walker vs. John Mec-
Lain.. Leave given plff. to file his reply in-
stanter.

3828. Weiler & Ellis vs. Joseph Stop-
pell.  Demurrer sustained. Leave given
plfi. to file amended pleading in ten days,

3447. Victor Vincent vs. Anthony Ernst.
Continued by consent until next term.

3597. Wm. H. Hathaway vs. George
Hannes. Continued by consent until next

term.
Feb. 4.

2597. John P, Vinton et al. vs. Homer,
Hamilton & Co. Appeal allowed. :

3738. United States va. Edward Howard
et al. Settled and costs paid.

3830. Same on complaint of John Len-
non et al. vs. G. G. Neff. Case dismissed at
cost of complainant.

Feb. 5.

3183. Joshua Register va. James Wars-
wick et al. Amended answer filed. A
atipulation as to testimony filed.

Feb. 6.

3838. Josiah Boyer va. the Balt. & Ohio
R. R. Co. Transcript filed by deft.

3825. M. Gottfried et al. va. C. Schnei-
der(.'l Motion for additional bail for costs
filed.

3826. Same vs. Anton Kopf et al.
Same.

Elias Wolf vs. Moses Schaffner et al.
Three cases of same partien continued by
consent.

[Reported by R P. FLoOD.

COURT OF CO_MMON PLEAS,

Actions Commenced.

Jan. 31.

14564. Amos Denison vs. David I. Jones.
Money only. Tyler & ‘Denison, .

14565. Jacob Coblitz va. Moritz Stork et
al.” Appeal by deft. Judgment Dec. 31.

14566. Geo. Molter vs. Erastus Kremel
et al. Money and sale of land and relief.
J. 8. Grannis,

Feb. 1.

14567. Emelie Goetz va. Ferdinand
Kreselbeck et al. Money, to subject land
and relief. A. Zehring; Gustav Schmidt.

14568. Samuel B. Prentiss va. Neil
Campbell et al.  To subject land. Baldwin
& Ford.

Motions and Demurrers Filed.
Jan. 31,

2253. Holden vs. Heard. Motion by
piff. to strike out from answer and make
more definite and certain.

2254, Same vs. same. Demurrer by plff.
to second defense of answer.

2255, Williams vs. Bletsch et al. Mo-
tion by plff. for the appointment of a re-
ceiver.

2256. Maurer v8. Lowe et al. Motion
by plff. to confirm sale and for distribution
of proceeds.

Feb. 1.

2257. Woodbridge vs. Kain et al. Mo-
tion hy plft. Patrick Ligue for new trial.

2258. Hittell va. The City of Cleveland.
Demurrer by plff. to second and third
grounds of defense of answer.

2259. Platt vs. Reader et al. Demur-
rer by plff. to second, third and fourth de-
fenses of answer.

2260. Morse va, Sullivan.
plff. to the ‘mtition.

2261,
Maxwell, va. Clark.  Motion by deft. to tax
certain costs against the plft.,, and to re-tax
certain costs hefore J. P,

2262, Hayes et al. vs. Holbrook et al.
Motion by deft. Chas. Burnside to require
plifs. to separately state and number causes
of action.

Demurrer by

Wooster, assignee; substituted for

2263. Steiler vs. Poe et al. Motion by
deft. to strike out from the petition.
2264. Foote et al. vs. Henderson. Mo-

tion by plffs. to require deft. to make the

‘| answer more definite and certain.

2265. Thayer vs. Hoogland. Motion to
strike out from the petition.
Feb. 3.

2266. Dunn et al. vs. Norton et al. Mo-
tion by dofendants to vacate order continu-
ing the restraining order herein. S

2267. Karbel va. Fisher. Motion by

deft. for judgment on the pleadings.
’ 18 Feb. 4

2268. Lock vs. Marquardt et al. Motion
by Felix Nicolato confirm his report as
Receiver and for his discharge with allow-
ances for services.

2269. Droz va. Rocmanet al. Motion
by piff. to strike answer of deft. Roemer
from the files.

2270. Same vs. same. Motion by deft.
Frederick Fehr, admr., to strike the answer
of deft. Roemer to his cross-petition from
the files.

2271. Same vs. same. Motion by deft.
Manuel Halle to strike answer of deft.
Christiana Roemer to his croes-petition
from the files.

Feb. 5.

2272. Myers, Rouse & Co. vs. Schmidt,
admx. etc. Motion by plifie. for a new

trial.
2273. Farnsworth & Co. vs. Ballou.

Same.

Motions and Demurrers Decided.
Feb. 1.

2214, Wenham vs. Higgins. Granted.

2223. Gallup vs. Kramer. Overruled.
Deft. has leave to anawer by Feb. 10.

427. Bell vs. Hickox. Withdrawn,

1968. Wilber vs. The Board of Police
Comrs. Sustained.

2010. Brownlee vs. Montpelier et al.
Sustained. PIff. excepts.

2015. Foster va. Hardy. Withdrawn.

2107. Nowak, exr. etc. vs. Bursik.
Sustained. Defendaut cxcepts.

2123. Picket ve. Mathews. Overruled.
Deft. has leave to answer by Feb. 1.

2141, Caunsky ve. Wilcox. Overruled.
Deft. excepts.

2170. Seeley vs. Murphy. Granted.

2173. Horn Jr. va. Holcomb et al. Over-
ruled.

2186. Haycox et al. va. Higsby Jr. et al.
Overruled.

2187. Kruse vs. Stolle. Granted.

2192. Taylor vs. Ferguson et al. Over-
ruled. Deft. has leave to answer by March
1st.

2200. Kerkpatrick vs. Nokes ct al., trus-
tees etc. All matter in petition from 17th
to 36th line, inclusive, stricken out. Bal-
ance of the motion granted. Deft. has leave
to answer by Feb. 10.

2194. Pelton as treas. ete. va. Pritchard

et al. Withdrawn at the cost of plfi. by
congent.

2205. Lowe & Co. vs. Le Dukeet al.
Overruled.

2206, Edleman vs. Le Duke.  Sus-
tained.  PIff. to give bail by Feb. 16,

2191. Savage vs. McAdamset al. Grant-
ed. To give bail by Feb. 22,

2217. Cohn, admr. ete,, vs. TS0 & ML,
Ry. Co. Granted. To give bail by Feb. 15,

2240. Stolz vs. Koester et al. Overruled
at cost ofdeft, Deit. has leave to file
amended answer, by, Feb. 6th. :
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MEeAsurRe OF DaMAGEs.—An in-
teresting question was raised in the
case of Rock vs. Stoneman, tried at
the present term of the Common Pleas
Court before Judge Hamilton, as to
the measure of damages. The action
was brought to recover damages for a
breach of contract to grade a street
lying between lands ~f the plaintiff
and defendant. By the contract the
plaintiff was to dedicate twenty fect
and the defendant thirty feet for the
street, and the defendant was also to
do the grading. The plaintiff allcgcd
that the street remained in an impass-

street had been graded. On behalf of
the plaintiff the measure of damages
was claimed to be: 1. The difference
in value of the plaintiff’s lands with
ar without the street; or

2. The value of the land dedicated

:| by the plaintiff to the street together

with expenses incurred by him in ac
commodating former allotments to the
street in question; or

3. The loss which the plaintiff has
sustained by non-access to his lands.

The Court held the measure of
damages to be ‘“the difference be-
tween the use of the property of the
plaintiff for the purposes for which he
designed it, as understood between the
parties at that time, and what would
naturally and proximately flow from
a failure to build that road ”—down to
the time of the commencement of the
action.

Jupce Dobce, of Tiffin, decides
that a wife cannot maintain an action
for seducing the husband’s affections
from her. A contrary decision was
made by Judge Hamilton of our Com-
mon Pleas in the case of Scheurer vs.
Scheurer, published in THE Law RE-
PORTER, vol. 1, page 233. Judge!
Cooley, in his excellent work on;
Torts, p. 227, in a note on the same
subject, says: ‘“We see .no reason
why such an action should not be
supported, when, by the statute, the
wife is allowed, for her own bencfit,

to suc for personal wrongs suffered by
her.”

SUPREME COURT COMMISSION

January Term, 1878,

Hon. W. W. Johnson, Chief Judge;
Hon. Josinh Scott, Hon. Luther I).tv

| Brown. Error to the District Court
of Cuyahoga county.

Wright, J.:

An owner of ground, with whose
consent an adjacent ﬂoprletor oce-
pies a portion of his premises on

which to build a joint wall, cannot
tear such  wal away  after
a building has  been  ercct-

ed thereon upon the faith of his ac-
quiescence in its location and construc-
tion.

Judgment affirmed.

No. 23. Union Inzurance Company
of Dayton vs. McGookey & Moore.
Error to the District Court of Woud
county.

Day, J. Held:

1. Where there is nothing in the
terms of & policy of insurance which
requires the truth of the representa-
tions in the application thercfor to he
averred as precedent to a right of  ac-
tion on the policy, a good cause of -
tion may be made in a petition tound-
ed on the policy, without setting forth
the application and averring the truth
of the representations therein; but the
falsity of such representations, where
they are such as to invalidate the pol-
icy, may be set up by way of defense.

2. Where it is provided in a fire
policy that the insurer, in licu of pay-
ing for a loss in money, may rebuild
or replace the property destroyved, such

|pmvisiun is in the nature of a condi-

[ tion subsequent, available only at the
option of the insurer; it is, therefore,
unnecessary to aver in the petition in
an action on the poliey for the amount.
of the loss, that the insurer refuses to
rebuild or replace the property de-
stroyed.

3. Where a policy requires notice
of a loss to be given to the insurer im-
mediately after the fire, such notice is
a condition precedent to a right of ac-
tion on the policy; but in such action,
under the provisions of section 121 of
the Code, it is a suflicient averment of
the performance of the condition for
the plaintitt to state in  his petition
that he has performed all the condi-

able condition, and in conscquence he ' Hon. D. Thew anht and Hon. T. ' tions on his part to be performed.

was without practicable access to his
lands, which, he alleges, would have
been greatly enhanced in value if the

Q. Ashburn, Judges.

WEDNESDAY, January 22, 1879,
No. 75, J. L.

4. Although a demurrer to a peti-
tion for want of a material fact is ecr-
roncously ov crrnlod if the fact is

Miller vs. 8. C.lproperly-put in issuc hy the subsc-
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uent pleadings and the case is tried
&ereon, the judgment cannot be re-
versed for error in overruling the de-
murrer.

5. The District Court, on error
pending therein, may, but it is not re-
quired, to consider errors in the record
not assigned; therefore, a judgment of
affirmance by the District Court will
not be reversed for error not assigned
in that court.

6. The correctness of a verdict of
a jury or finding of facts on the evi-
dence, is not necessarily brought in
review by a general #tssignment of er-
ror, that the judgment was renaered
for the wrong party; to require such
review, the overruling of the proper
motion for a new trial must be assigned
a8 error.

7. A general assignment of error,
that the judgment was rendered for
the wrong party, strictly raises only
the question whether the proper judg-
ment has been rendered upon the
pleadings and findings of fact; but,
where all the evidence is properly em-
bodied in the record, it necessarily
raises the question of law as to wheth-
er there is any evidence tending to
sustain the finding of facts; if there be
such evidence, and the proper judg-
"ment has been rendered, on the plead-
ings and facts found, where there is no
other assignment of error, and affirm-
ance of the judgment by the District
Court, is not erroneous.

8. Where an agent of an insurance
company, acting within the general
scope of the business entrusted to him
as such agent, fills up in his own lan-
guage an application for insurance
from the statements of the insured
fully and truthfully made, receives
the premium and issues a policy duly
executed by the insurer on such appli-
cation, the insurer will not be permit-
ted, when a loss happens, to defeat the
policy by denying the truth of the ap-
plication, mnor the authority of the
agent in the transaction, although he
has transcended his authority, unless
the insured is chargeable with knowl-
edge of his having exceeded his au-
thority.

Judgment affirmed.

No. 52. Collins vs. Davis. Error
to the District Court of Belmont
county.

By the Court:

C. recovered a judgment aganst D.
in the Court of Common Pleas. On er-
ror to the District Court D. obtained a
reversal of this judgment and the cuse
was remanded for a new trial.  With-
out objection by C., it was again tried
in the Common Pleas, C. being present
prosecuting his action, and judgmen

was rendered in favor of D. After-
ward C., upon leave granted and upon
the record of the District Court, fileda
petition in error in the Supreme Court
to reverse said jndgment of reversal—
Held: That C., by again prosecuting
his action on its merits in the Common
Pleas to final judgment without objec-
tion, waived the right to prosccute er-
ror to reverse said judgment of re-
versal.

Petition in error dismissed.

No. 9. City of Portsmouth vs. Ma-
rietta & Cincinnati Railroad Company
as reorganized. Error to the District
Court of Scioto county. Settled and
dismissed.

No. 20. A. C. Diebold et al. vs.
E. C. Hibben et al. Error to the Dis-
trict Court of Clinton county. Settled
and dismissed.

No. 21. Ohio ex rel.
General vs. Seth Evans.
ranto. Dismissed.

No. 43. Benjamin Hibbish vs. Mil-
ton Moore. Error to the District
Court of Summit county. Judgment
reversed on the ground that it is not
supported by the evidence. Two mem-
bers of the court dissenting. No fur-
ther report will be made.

No. 46. Jacob Ostermyer et al. vs.
Theresa Starhalter et al. Error to
the District Court of Seneca county.
The facts do not warrant a reversal of
the judgment in this case. Judgment
affirmed. No further report will be
made of this case. -

No. 49. James M. Briggs vs.
Thomas H. Rose. Error to the Dis-
trict Court of Licking county. Judg-
ment affirmed on the authority of
Markward vs. Doriat, 21 O. St. 637.
No further report will be made of this
case.

No. 56. The Pittsburg, Cincinnati
& St. Louis Railroad Company vs.
William Snyder. Error to the Dis-
trict Court of Fayette county. Judg-
ment reversed on the grounds, 1st.
That the court erred in rejecting evi-
dence to show a consideration for the
special contract set up by plaintiff in
error, and in charging the jury that
aid contract was invalid. 2d. In al-
lowing a witness to give his opinion as
to the amount of damages sustained.
No further report will be made of this
case.

No. 65. Mary Bruen et al. vs. Az-
arinh Compton. Error to the Supe-
rior Court of Cincinnati. Judgment
of the General Term reversed, on the
authority of Preston vs. Compton, 30
0. 8. 299. No further report will be
made of the case.

No. 66. Charles Moulton et al. vs.
Marian L. Bassctt. Error to Superi-

Attorney
Quo war-

or Court of Cincinnati. Judgment
affirmed. No further report will be
made of this case. Scott, J., dis-
sented.

No. 67. David Gorham vs. Fran-
cis A. Berryhill. Error to the Dis-
trict Court of Greene county. Dis-
missed for want of proof of service of
summons in error, or waiver of such
service, and for want of proof of ser-
vice of printed record and plaintiff’s
argument.

JANUARY TERM, 1879,

Hon. W. W. Johnson, Chief Judge,
Hon, Josiah Scott, Hon. Luther Day,
Hon. D. Thew Wright, and Hon. T.
& shburn, Judges.

WEDNESDAY, Jan. 29, 1879.

No. 50. Joseph A. Burrows vs. A.
B. Casler. Error to the District
Court of Greene county.

Ashburn, J.:

Where under the statutes in force
in 1868, contiguous territory was at-
tached to a town corporation for road
purposes, a street commissioner of the
town might lawfully enter upon and
take from lands situated near a pub-
lic road, needing repair in such terri-
tory, material required and necessary
to repair such road, although the land
from which the material was taken
was in another and different road dis-
trict.

Judgment affirmed.

No. 63. John Jones and others vs.
John A. Lloyd and others.  Error to
the District Court of Gallia county.

Scott, J. Held..

1. Where a widow elects not to
take under the will of her deceased
husband, she can take nothing in vir-
tue of the bequests made to her by the
will, in lieu of dower.

2. Whilst a will should be read
and construed by the light of the cir-
cumstances under which it was execu-
ted, yet such circumstances can affect
its construction, only when it appears
that they were known to the testator
at the time of its execution.

2. The term heirs, when used in a
will, is inflexible, and should be so
construed as to give cffect to the man-
ifest intention of the testator as ascer-
tained by a due consideration of all
the provisions of the will.

L Where a testator makes a provision

for his wife, in lieu of dower, and di-
rects that in the event of her claiming
dower, the balance of certain personal
property bequeathed for her support
*shall be shared equally among my
heirs,” the word ‘‘my heirs” will be
construed as meaning my next of kin,
or, my heirs according to the statute of
distribution, ~ exclusive of my wife;
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though his wife, in case of intestacy,
wc;uld,hunder tl;ia statute, have taken
all such personal property.

5. Hl:nce, whgrepteheybrothers and
sisters of the testator are his next of
kin, and are recognized as such by the
statute of descent and distribution, af-
ter the wife, they are to be regarded
as the legatecs under such will—in
case the widow declines to accept its
provisions.

Judgment of District Court reversed
and judgment entered for the plaintiffs
in error.

No. 45. William Edgar vs. Fide-
lia Richardson. Error to the District
Court of Wood connty.

Day, J.:

A wife deserted her husband, and,
after being defeated by him in an ef-
fort to obtain a divorce, went to parts
unknow and remained away about
three years. On her return to the
neighborhood of her husband she de-
clared that during her absence she had
obtained a divorce, but declined to
tell where she had been. A few years
after, her husband, with a view of
marrying again, if she had obtained a
divorce, sent a messenger to inquire of
her as to the truth of the matter rela-
ting to the alleged divorce, to whom
she stated that she went away to pro-
cure a divorce without jnterference
from her husband, and that she did
obtain a divorce, and hoped he would
marry again.  Soon after he commu-
nicated this information to the de-
fendant, and they were married; and
about the same time his first wite also
married again, and lives with her sec-
ond husband. A few years later her
first husband died, childless and intes-
tate; thereupon, his first wife, claim-
ing to be his heir, conveyed a tract of
land, of which he died seized, to the
plaintiff, who brought this action
against the second wife to dispossess
her of the land ; and on the trial of
the case, the first wlfe testified that
she never procured a divorce. Held :

1. That the admissions of the first
wife, that she had obtained a divorce,
though relating to a matter of record,
were, a8 against a party claiming ua-
der her, admissible eviden-e.

2. A finding upon such evidence—
corroborated by her conduct—in ac-
cordance with the truth of 'such ad-
missions, though contradicted by her
unsupported testimony, would not be
clearly against the evidence,
therefore could not be regarded by a
reviewing court as erroneous.

Judgment affirmed.

No. 38. Henry Haynes vs. Daniel
Haynes et al. Lirror to the District
Court of Hocking county.

Johnson. Ch. J. Held:

1. Where.a will has been signed
for the testator, by another perspn, in
his presence and by his express- direc-
tion, in the absence of the attesting
witnesses, the acknowledgment of the
fact by the testator in the hearing of
the witnesses, which is requisite, is not
required to be made in'any particular
form of words or any specified manner;
but if by signs, motions, conduct, or
attending circumstances, the attesting
witnesses are given to understand, by
the testator, that he acknowledges the
signature thereto as his and the in-
strument itself as his will, it is suffi-
cient. :

2. It is not necessary in addition
to such an acknowledgement, that the
testator should acknowledge to each
or both the attesting witnesses, that
such signing was done in pursuance of
his previous express authority and in
ll:is presence by the person signing for

im.

3. The fact of such signing and
the authority to sign, when done in
the absence of the attesting witnesses,
may be shown by the acknowledg-
ment to the witnesses, or by other
competent testimony, or may be pre-
sumed from the facts and circumstan-
ces of the case.

4. The due execution of a will
cannot be assumed in the face of posi-
tive evidence to the contrary or in the
absence of all proof on the subject,
except perhaps in case of ancient wills,
merely because it purports to be the
will of the testator, and the attestation
is in due form; yet it will not be de-
feated by the failure of memory or
corruption of the attesting witnesses,
if it can be established by other com-
petent testimony.

5. The original will, when not
lost or destroyed, and not a copy from
the record in the Probate Court, used
in the pleadings, should be produced
to the jury in proceeding to contest
its validity.

Such will is the basis of inquiry and
the trial, verdict and judgment should
be responsive to the question, whether
that testator be the last will of the
testator or not.

6. Where in such copy a devise of
lands reads, “Eighty-six acres off the
east side” of a half section owned by
the testator, and the original will

and | reads, “west side,” instead of the “‘east

side,” and the jury finds ‘“‘the paper
writing produced” to be the will, and
the court adjudges ““‘the paper writing
mentioned in the petition” to be such
will, the judgment does not follow to
the verdict, and the whole record

leaves it uncertain what is the proper
reading of the testator’s will.

7. If upon the face of the will it
is apparent that it has been altered in
a material provision, and evidence is
offered tending to show that such al-
teration was made since its execution,
as well as to show that it was made
before; it is the duty of the jury in
case the will is established, to deter-
mine the question in dispute, and es-
ta(l;lish the will as it read when execu-
ted.

8. Ifit appears that such altera-
tion was ma(rep?;fore execution, than
the paper writing as it reads after such
alteration is the will; if- made after
the execution, and such alteration
does not invalidate the instrument,
then the jury should by special verdict
establish the will as it read before such
alteration.

9. Proceedings to contest the va-
lidity of a will under the statute are
in the nature of an appeal from the
order of probate thereof, and all the
material facts in the issue, are to be
heard and determined de novo as
though such order of probate had not
been made; except that such order of

robate is prima fucie evidence of the
ue attestation, execution and validity
of the will, and the burden of proof
is on the contestants to invalidate it.

Judgment reversed.

No. 69. Caleb Dodsworth vs. Jo-
seph Jones et al. Error to the Dis-
trict Court of Butler county. Judg-
ment affirmed. No further report will
be made.

No. 71. Jacob Hamish vs. Wil-
liam A. Spangler, executor. Error
to the Superior Court of Montgomery
county.

Judgment affirmed on the authority

of Widoe vs. Webb, 20 O. St., 431.
No furjher report will be made of the
case.
No. 73. Samuel Woodward et al.
vs. Albert Stien. Error to the Supe-
rior Court of Cincinnati. Judgment
affirmed. No further report will be
made.

No. 763. William A. Jones vs.
Seth C. Fuaster. Error reserved by
the District Court of Pike county.
Judgment reversed on the authority
of Howard vs. Thomas. (12 O. St.,
201).

SUPREME COURT OF OHIO.

DECEMRER TERM, 1878,

Hon. William White, Chief Jus-
tice. Hon. W. J. Gilinore, Hon.
George W. Mcllvaine, Hon. W. W.
Boynton, and Hon. Jolm W. Okey,
Judges,
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TuespAY, February 4, 1879.
General Docket,

No. 558. Carlin Wheeler vs. The
State. Error to the Court of Com-
mon Pleas of Allen county.

Okey, J.:

On A.’s trial for a crime, he relied
on insanity as a defense, and as evi-
dence tending to prove the defense, of-
fered a record from the Probate Court
showing that four years previous to
the commission of the crime, an in-

uest had been held in that court and
that he had been adjudged insane and
confined in an asylum—Held: That
the evidence was admissible.

Judgment, reversed and cause re-
manded for a new trial.

Nicholas Sibila vs. Rebecca A. Bah-
ney. Error to the District Court of
Stark county.

Boynton, J. Held.

1. Where a variance between the
allegations of the pleading and proof
is not material witﬁ the meaning of
Section 131 of the code, the fact that
the pleading was not amended to con-
form to the proof, as provided for by
Section 132, willnot constitute ground
for the reversal of the judgment on
error.

2. In an action brought under the
seventh section of the act to provide
against evils resulting from the sale of
intoxicating liquors, as amended April
18, 1870, 1t is not necessary that the
liquor be sold in violation of the act
of 1854. If sold in violation of any
act prohibiting the sale, or furnished
in violation of the act of 1866 (S. &

‘8., 748), the action will lie.

3. The provision of said amended
section which creates a liability on the

art of the seller for an injury result-
ing from intoxication to which the
hquor unlawfully sold or furnished by
him contributes only in part, is not in
conflict with the constitution.

4. In an action brought by a mar-
ried woman under said amended sec-
tion for an injury to her means of sup-
port iu cuiasequence of the intoxication
of her husband, it is not error for the
court to refuse to charge, that, ““if the
jury award the plaintiff any amount

y way of exemplary damages, they
should not consider the fact, if such
they find it to be, that certain of the
illegal sales were made on Sunday.”

5. Where it appers in such action
that the damages awarded by the jury
are excessive, the court on error, on a
remittitur of such excess, may affirm
the judgment.

nldss a remittitur to the amount
of the first verdict, as of the date of
the second, be entered, a new trial

<4

will be ordered. If entered the judg-
ment will be affirmed.

Gilmore, J., is of opinion that the
judgment should be reversed on the
grounds that improper and prejudicial
testimony was admitted, and that the
charge of the court, as to the acts o
1831 and 1866, is erroneous. :

No. 95. William B. Dinsmore,
Trustee of Adams Express Company
vs. William K. Tidball et al.

Error to the District Court of Stark
county.

Mc{lvaine, J. Held:

If a principal, having knowledge,
or a belief founded on reasonable and
reliable information, that his agent is
a defaulter, requires sureties for his
fidelity in the future, and holds him
out as & trustworthy person, whereby
such security is obtained, he cannot
afterwards avail himself of a guaranty
so obtained from a person who was ig-
norant of what was known to, and
ought to have been disclosed by, the
employer.

udgment affirmed.

Thomas L. Rhea vs. David Frank-
lin Dick etal. Error to the District
Court of Butler county.

White, €. J. Held:

Under Section 557 of the code (67
0. L. 116), a person in possession of
real property may maintain an action
to quiet his title against a person who
claims an estate or intcrest in the
property adverse to the title of the
party in possession. It is not necessa-
ry that the adverse claim should re-
late to or affect the right of present
[s)ossession. Collins vs. Collins (19 O.

. 468). explained.

Judgment reversed and cause re-
manded.

No. 577. John Dunaman vs. The
State of Ohio. Error to the Court of
Common Pleas of Greene county.
Judgment reversed and new trial or-
dered, the verdict not being sustained
by sufficient evidence.

{Motion Docket.

No. 37. Timmons vs. The State.
Motion for leave to file petition in er-
ror to reverse the judgment of the
Court of Common Pleas of Hamilton
county.

Gilmore, J.: -

The force necessary to push open a
closed, but unfastened transom, that
swings horizontally on hinges over an
outer door of a dwelling house, is suffi-
cient to constifute a breaking in bur-
glary under our statute, which re-
quires a forcible breaking

Motion overruled.

No. 44. The State of Ohio vs.
Thomas B. George et al. Motion for
leave to file a petition in error to the

Superior Court of Montgomery coun-
ty. Motion granted and cause set for
hearing March 13, 1879.

No. 45. John Dunaman vs. The
State of Ohio. Motion to take cause

(No. 577 on the general docket out of

its order for hearing. Motion granted.

No. 46. Mary Atcherly et al. vs.
Mary Ann Dickinson. M);tion to dis-
miss cause No. 569 on the general
docket. Motion passed for notice to
plaintiff in error.

HOLMES COUNTY COMMON
PLEAS,

JANUARY TERM, 1879.

CATHARINE SHREVE vs. Lours PAr-
ROTT.

Married Women—Liability of, at Law,
Upon Contracts—Vaeation of Judg-
ment of J. P. for Errors not of Ree-
ord, ete.

VoOoORHES, J.:

The plaintiff files her petition in
this court asking the reveisal of jndg-
ment rendered by John Lindsey, a
Justice of the Peace, on the 13th day
of May, 1878. }

She avers in her petition that the
defendant brought his suit before said
magistrate against I. N. Shreve and
Catharine Shreve to recover the
amount due upon two promissory
notes, for the sum of $80 each, dated
July 20th, 1877; one due January
1st, 1878, and the other March 1st,
1878. Said notes were each signed
by said Israel N. Shreve and Catha-
rine Shxeve, aud pavable to the said
Louis Parrott.

After making several continuances
of the cause on the 11th day of May,
1878, the case was tried by said mag-
istrate upon testimony, and a judg-
ment rendered in favor of Parrott
against said Israel N. Shreve and
Catharine Shreve for the sum of $135.

The plaintiff now asks this Court to
reverse said judgment ag to her, for
the reasons set out in her petition, to-
wit: She at the time of signing the
notes and at the time said judgment
was rendered was a married woman,
being the wife of the said I. N. Shreve.
That the notes were given to Parrott
to secure the payment of an individu-
al indebtedness of the husband, and
that she at the time was in no way in-
debted to or liahle in tort to the said
Parrott.-

She claims that the Justice erred in
rendering judgment against her upon
these notes, she being a married wo-
man at the time they were given and
no consideration therefore moving to
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her, she being merely a surety for her
husband.

The law is clearly settled in this
State that to make a married woman
liable in an action at law upon her
contracts, it must be upon such a con-
tract as she is enabled to make under
the law. By the act of the Legisla-
ture April 3,1861 and amend-
ed by the act of March 23, 1866, she
is empowered during coverture to con-
tract for labor and materials for im-
proving, repairing and cultivating her
separate real estate, and to lease the
same for a term not exceeding three
years. These acts give the wife abso-
lute control overher own property and
makes her liable in a suit at law upon
such contracts as she is enabled there-
in to make.

But for a married woman to make
her property liable for the payment of
her agreements in equity, ‘‘something
more than merely incurring the obliga-
tion, which the law would create if she
were a single woman is necesary to ef-
fect the estate of a married woman, in
order to bind her separate estate by a
general agreement it should appear
that it was made by her with reference
to and upon the faith and credit of her
estate, under such circumstances as
makes it equitable that such charge
should be enforced. 30 O. 8. R,
147

If the facts set forth in the plaint-
iff ’s petition are true, this judgment
very clearly is based upon such a con-
tract as she had no statutory power to
make, 80 as to afford to Parrott a right
to enforce it at law, and if it is still
such a contract as he might be en-
forced in equity, then has he failed to
invoke the aid of a court possessed of
ghancery powers, but is found in a
court powerless to afford him a remedy
upon the contract which he procured
from the plaintiff.

The Justice having rendered a judg-
ment against the plaintiff, and it not
appenring of record that she wasat the
time of making the contract and of
rendering the judgment a married wo-
man, the question arises whether or
not this court has power to relieve her
of the error of fact of which she com-
plains.
quires that we look to our Code of
Practice and see if on complaint in er-
ror against the proceedings in an in-
ferior court we can look beyond the
record and relieve a party from an er-
ror not apparent therein.

In division 4, chapter 6, of the act
to revise and consolidate the laws re-
lating to civil procedure, passed May
14, 1878, found on page 673 of the
acts of 1878, it is provided in section

A solution of this question re- !
"errors appearing on the record. A like

1, that a Court of Common Pleas or
a Superior or District Court may va-
cate or modify its own judgment or
order, after the term at w%nich the
same was made for the reasons therein
stated. One of, and the 5th reason
therein given i3, “For erroneous pro-
ceeding against an infant, - married
woman, or person of unsound mind,
when the condition of such defendant
does not appear in the record, nor the
error in the proceedings. Such error
is brought to the judicial notice of the
Court, under the provision of sec. 5,
of the same chapter by filing a peti-
tion, verified by affidavit setting forth
the judgment, or order the grounds
for vacating or modifying the same,
and if the party making the complaint
was defendant he must set forth in his
tition his defence to the action.
‘rom this provision of the law it is
manifest that a party may be relieved
from an error not only in law, but also
of fact, when application is made to
she same Court in which the error oc-
curred.

The case before the Court, the error
complained of being one coram Vobis,
instead of coram Nobis, presents the
further question: how this Court’s
power to relieve a party from an error
of fact, committed in an inferior Court,
can be invoked.

By reference to the act of the Leg-
islature regulating the jurisdiction and
procedure in error, page 803 of the
acts of 1878, it is provided in section
2, that a judgment rendered or final
order made by a Probate Court, Jus-
tice of the Peace or any other tribunal,
board or officer exercising judicial
functions, and inferior in jurisdiction
to the Court of Common Pleas, may
be reversed, vacated or modified by
the Court of Common Pleas. This
section confers on this Court ample
powers to vacate, reverse or modify
any judgment rendered by a Justice of
the Peace of the county. But again,
can it be done without the error com-
plaimed of appearing in the record?
Rec. 3 of the same act, provides that a

judgment rendered or final order made

by the Court of Common Pleas, or any
superior court may be reversed, vaca-
ted or modifed by the District Court for

provision is made in section 4, for the
Supreme Court to reverse, vacate or
modify any judgment or final order
made by any court board or tribunal
mentioned in said sections 2 and 3.
From the statute it would appear
that the District Court and the Su-
preme Court can reverse, vacate or
modify judgments and final orders,
when the error complained of is mani-

fested in the record. But the Court
of Common Pleas is not interdicted
from considering an error not appar-
ent by the record. It has power as
ample-to review the record of a Jus-
tice of the Peace when properly
brought before it as it would to review
its own judgments and orders, to purge
them from such errors as should not
be permitted to stand, one of which is,
an erroneous judgment rendered
against & married woman, wnich could
be heard in the court rendering the
judgment only by being brought to
Judicial notice by a petition. If the
Court may reverse, vacate or modify
its own judgments at a term subse-
quent to rendering it, for the error
that it was erroneously rendered
against & married woman, we think
the power of this Court is ample to
review the judgment of a Justice and
reverse it for the same cause.

It being admitted by the parties
that the plaintiff at the time she gave
the notes and at the time the judg-
ment was rendered, was a married
woman, and it not being denied that
the notes were given for the individu-
al indebtedness of the husband, we
think the judgment as to the plaintiff
must be reversed.

Hon. Wm. Reed for plaintiff; Stil-
well & Hoagland for defendant.

RECORD OF PROPERTY
‘TRANSFERS

In the County of Cuyahoga for the
Week Ending February 13, 1879,

n

MORTGAGES.
Feb. 7.
Thomas Axworthy and wife to Hiram
Barrett. $8,300. )

David Proudfoot and wife to The Socicty
for Savings. $3,300.

Sherman W. Thomas and wife to Danicl
Johnson. $1,150,

N. & B. Mills to Caleb Jewett.

Same to Annie E. Bronson.  $5 000,

Peter Luvius and wife to hfagd:\lenu
Bachr. $154.

J. ;. W. Newcomer and wife to Mary M.
Chester.  $140.

Feb. 8.

Henry Steigmeyer to  Conrad Westewel-
ler. $500.

Prentice Sked to Albert Rowlee. 350,

Auna Maria Groh to - L. Miller. $500.

John D. Pake and wife to Frederick
Busch,  §250.

Hellen Darrow to John D> Darrow,
$600.

Austin Stanton ct al. to Ludwig ITun-
dertmark. $550.

James O’Callahan and wife to John Wid-

£7,000.

meyer. 00,
L. O.Jones and wife to F. C. Bemes.
$1,000.
Feb. 10.

Samuel Hoffinan to Joseph Lehman, Sr.
S600. )
Catharine Dougherty to John W. Faw-

cett. 300,
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Henry Prochaska and wife to John W.
Taylor, admr. of eatate of W. Ptochaska,
deceased. $3,248.40.

Jacob F. Koblenzer and wife to Anna
Maria Weiss. $400.

Peter Groth and wife to Esther Wilner.
$

1,000.

Lester N. Gallup to L. A. Wilson. $1,-
500.

William Cobblideck to W. 8. Hogan.
$170

Landert Miermans and wife to John
Oechlsner.

$450.
Stephen Ashby to Webb F. Cleveland. | 200
05

Alfred Sutton to Harry Hicks. Fsl}()‘l"l
eb. 11.

Martin R. Kent to Henry Carter.  $300.

Regline Skaizky and husband to Eva
M. Kelly. $700.

Catharine and John Riley to the Socicty
for Savings. One thousand five hundred
dollars.

Kirke D. Bishop to the Citizens’ Savings
and Loan As'n. One thousand five hun-
dred dollara.

Joachin A, Schultz and wife to the Geg-
enseiteger Schutz Verein. Five hundred
collars, :

Alexander and James Forbes to Thomas
aud William Maize. Eight thousand dol-

lars.
Catharine Rosbach and husband to Mi-
chael Thimke. Three hundred dollaus.
Michael Brown and wife to 8. H. Kirby.
Oune hundred dollars.
Feb. 12.

Eleanor Gates and husband to B. Wil-
liams. Two thousand dollars.

Same to same. One thousand dollars.

Samuel H. Cowell and wife to W. 8. C.
Otia. One thousand two hundred dollars.

Chas Mertin. and wife to Michael Heft-
ner. Four hundred and fifty dollam,

Christine Hauser and husgund to Jose-
phine Hartmueller. Seven hund.ed dol-
lars.

James Fitch and wife to Eliza 8. Clark
et al,, admrs. Four thourand dollars,

E. and A. Mitermiler to Wm. Tousley.
One thousand six hundred dollars. .

Matilda and Augusta Smith to M. S.
Hogan. Two hundred and fifty dollars.

Catharine Scheurer and husband to Bel-
thasa Schneider and wife. Two hundred
dollars. : Feb. 13.

D Betts and wife to Paul Fought. One
thousand seven hundred and seventy-six
dollars.

Christian Pontlitz and wife to Biernbaum
Two hundred dollars.

Urmula Holer to John Jenny. Five hun-
dred dollars.

Joseph Reinhart and wife to Fred Hirz.
Fifty dollara. )

Elizubeth Worthy et al to Chas R Brooke.
One thousand two hundred dollars.

Geo Mitchell to Rcuben Hall,
thousand tive hundred dollar.

John Asper and wife to Rosanna Murry.
One hundred and fifteen dollars,

James Connelly and wife to The Citizens’
Savings and Loan Ass'n. Four hundred
and fifty dollars.

W S Hubbard to H B Hubbard. Three
thousand dollars.

Chas Burkhardt and wife to Peter Rup-
pender.  Four hundred and thirty-seven
dollars.

Eight

CHATTEL MORTGAGES.
Feb. 7
John Phillpot to Lorenz Gleim, $230

Peter Riley to the Davis 8. M. Co. $940.
Henry Kramer to John G. Kramer. $2,-

Same to St. Joseph’s Hospital. $3,000.
Same to John W. Hepas.  $2,000.

Same to Catharine Hahn  $700.

Same to Herman Linevers.  $500.

Same to John Erederick. $1,500.
Theodore Kurtdz to Rollin T, Holden.
7,000.

R. M. Cordes to George J. Hoffinan,

' Feb. 8.

Henry Kramer to Anton Wenzing. $1,-

Same to P. Burns.  $500.
Same to Margaret Magengast. $500.
John Kartonck to Mary Krejei. $250.
D. . McDonded to D. C. Day. $400.
I. Edwards to Harrison Robinson.
Henry Prochaska et al. to Wm. H. Gay-
lord. $210.
Feb. 10.

Mrs. 8. P. Druke to Miss 8. Thomas. For-
ty dollurs,

Henry Kramer to Henry Hendricks.
Four hundred and twenty-five dollars.

Same to John Ursom. One thousand
dollars.

0. H. Bradley to D. W. Loud. Four
hundred and eighty-six dollars’

A. L. Colwell to A. G. Colwell. One
thousand three hundred and fifty dollars.

H. Kramer to L. Molon. Four hundred
dollars. .

Louisa Smith to "Felix Gimtein. One
hundred and twenty-five dollars,

Chas. H. Robison to James B. Savage.
Three hundred and fifty dollars,

Fred Burns et al. to Mary Dettrick. Five
huundred dollars.

Briggn & Briggs to Thos. Axworthy.
Three hundred dollars.

Chas. and H. Brand, to C. R. Sanders.
Eighty-five dollars.

.'I;um(s M. Gamble’ to Wm. D. Butler.
Sixty-six dollars. Feb. 11,

John A. Worley to H. R. Leonard. For-
ty-two dollars,

Geo. Shumanun to M. Kreebusch. Fifty
dollars.

A. and H. Fourier to Anna Kinney.

S8amuel Lord to Wm. Bowler. One
thousand six hundred and twenty-eight dol-
lars, Feb. 12.

J. H. Oakley to M. C. Brown. Forty
dollars.

Wm. Lenour and wife to Henry Kessler.
Fifty dollars,

Samuel Law to A. W. Bailey. One hun-
dred and eighteen dollars.

James Sweeney and wife to J. Wm. Ball.
One hundred and fifty dollars.
Feb. 13.
G W Sturdevant to A W Bailey, Fifty
dollars,
Martin Graf and wife to Felix Nicola.
Five hundred and fifty dollars.
David Miller to Mary A Rider. Two hun-
dred and fifty dollars.
Chas C Townsend to C W Loomis. One
hundred and ¢leven dollars,
Hannah Boyd to F Krauss & Co. Forty-
six dollars and fifty cents.
Benjamin  Kingsborough
Streeter.  One hundred dollars,
Florence J Kelly et al to H R Leonard.
One hundred and ninety dollars.
DEEDNS,

to Simeon

Feb. 6¢
John Becke and wife to W. . Babcock.
One thousand dollars.

Ellen T. Boest and husband to Job D.
Stark. Omne thousand five hundred dollars,

8. H. Cowell and wife to Wm. H. Brett.
Two thousand five hundred dollars.

J. M. Curtt=s and wife to Thos. Maynard.
Eigiit hundred and eightﬁ dollars.

E. F. Collins to Alice Mathews., Six
hundred dollars.
Same to Chas. Tucker. Four hundred

and ninety-two dollars and eighty centa,

Theo. Donberg et al. to Soren Malling.
Two thousand four hundred dollars.

Chas. E. Ferrell and J. C. Coffey and
wives to D. C. Washington. Scven hun-
dred dollars. .

Chas. E. Main to T. H. Graham. Five

dollars,

T. H. Graham to Alice L. Main. Five
dollars. .

Jairus T. Sturtevant to Robert Gane.

Two hundred dollars.

Robert Gane to Geo. Hewes. Two hun-
dred and fifty dollars.

Minerva Graves to George Hughcs. Fif-
teen dollars.

James and Lucy King to Robert Clive.
Two thousand six hundred and seventy-five
dollars,

Helena Kolin to Flora A. Dixon. Three
hundred dollars.

Chas. Leavitt and wife to Lerdent Mer-
man. Eight hundred and fifty-five d ollars.

The Ohio Chair Co. to Samuel C. Pratt.
One dollar.

Jamcs Paton and wife to Adeline Hill,
Five hundred dollars,

B. L. Pennington and wife to R. D.
Swain. One dollar.

Ignatz Biehl and wife to W. E. Osborn.
Nine hundred and fifty dollars.

E. D, Stark and wife to Charlotte Scheur-
er. One hundred aud thirty-five dollars.

Martha Van Wie to Jacob Hoffman. One
thousand four hundred and fifty dollars.

John M. West to Wm. L. West et al.

Frederick Newman by Mas. Com. to Mar-
garetha Rapp. Four hundred dollars.

Joseph Reisler by Thos. Graves Mas.
Com. to A. H. Wick. One thousand four
hundred dollars.

A. B, White et al. by Felix Nicola Mas.
Com. to James W. Carson. Two hundred
and forty-four dollais.

Feb. 7.

Hiram Barrett and wife to Thomas Ax-
worthy. Twelve thousand dollars,

Chas. Breves and wife to Laura A.
Blanchard. Five hundred dollam,
EmmaJ. Gates to Henry Kessler. Two

thousand dollars,

J. Christian Maess and wife to Alice L.
Maess. Two hundred and fifty dollars.

Chas. O. Evarts and wife to Roscius R.
Ruggles. Eight hundred dollars.

M. Moor to L. W. Guild. Two hundred
and seventy-five dollars.

Same to same. One hundred and seventy-
five dollars.

Tnomas Axworthy and wife to Hiram
Barrett.

Nathan H. Burns and wife to Siman M.
Burns. Two hundred dollars,

Wm. Brayley and wife to Michael Wood-
bridge. Three thousand dollars,

B. L. Pennington and wife to E. H. Rob-

ertson.  One dollar.
John Rock to Aniton Leisenhefmer. One
thousamd one hundfed and -five dol-

lars. .

Michael O’Neill et al. by H.C. White,
Mas. Com. to Azariah Everett. One thous-
and three hundred\and thirty-foi¢ dollars.
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" Feb. 8.

W. A. Wilcox to Barbara Beck. One
dollar.

F. C. Bemis and wife to Eleanor Jones.
Two thousand rix hundred dollars.

John George Benzing, att'y. cte, to Susan
K. Vetter. One dollar.

Karl and Maria Grusse to Martha A.
Barch. Two thousand two hundred dollars.

Mary Hussey and husband to S8arah Duf-
fy. Three thousand and thirty dollars.

Christian Huge to Henry Miller. Five
dollars.

Frederick Huge and wife to same. Three
thousand dollars. )

L. O. Jones and wife to F. C. Beamis.
Six thousand dollars.

R. P. Myers and N. Schneider to Jacob
Lehr.  Eight hundred dollars.

Chas. H. Robison and wife to James B.
Savage. One dollar.

James B. Savage to Julia A. Robison.
One dollar.

Edward Russell and wife to Thomas A.
Harris. One hundred dollars.

George Schneider, admr. of Gottliecb ITo-
fer, to Ursula Hofer.
lars. )

Wm. Robertson by Mas. Com. to John
Hancock Mutual Life Ins. Co. Eight
thousand four hundred and sixty dollars.

Feb. 10.

Levi Bauder, Co. Auditor, to K. A.
Hayes. Forty-six dollara and thirty-four
Centr.

J. Barnard to W. S. Barnard. One thous-
and six hundred and twenty-five dollam.

W. H. James and wife to Noadiah P.
]Bouler. Two thousand five hundred dol-

ars,

Chas. E. Brown and wife to John Kovar.
One hundred and eighty-nine dollars.

Same to James Masek. One hundred
and eighty-nine dollars.

Ebenczer Jennings to Henry Lawson.
Two thousand six hundred dollars.

Mathew Shearon to Bridget Shearon.
Two dollars.

Annic E. Forrester and husband to J. L.
Denham. Ten dollars.

F. H. Morris and wife to Wm. Cobble-
dick. Seven hundred dollars.

Secly P. Mount and wifc to Marie J.
Wackerman. Ten thousand dollars.

Tyler, admnr. etc. of Newzel Prochaska,
to Henry Prochaska.  Five thousand three
hundred and fifty dollars,

Christian Engel and wife to Perlette Fra-
zee. One hundred dollars.

0. H. Pavne to W. F. Terrieffl. Two
thonsand four hundred dollars.

A. G. Plummer.to 8. A. A. and H. B.
Plummer.  One dollar.

Michacl Spelman by Felix Nicola Mas.
Com. to Thomas H. White. One thousand
four hundred and sixty-seven dollars.

Feb, 11,

Thos. J. Carran, trustee, to Matilda and
Augusta Smith. One dollar.

Lewis Eckerman to Ilarrison R. Edwards.
Eight dollars.

David Holley and wife to Mary A.
Coates. One dollar.

BRarbara Hantrath to J. A. Tweedy.
Four thousand dollars.

Kirk D. Bishop to Samuel H. Cowell.
One thousand five hundred dollars,

Samuel II. Cowell and wife to Kirk D.
Bixhop. Four thousand dollars,

J. C. Coates and wife to A. 8. Gorham.
One dollar. ’

Eight hundred dol- |

Philip and Elizabeth Nold to Messrs
Auld & Couger. Eight hundred dollars,

Henry J. Cohen and wife to Christian
Cohen. One dollar.

N. Coe Stewart and wife to C. L. Hotze.
One hundred and eighty dollars.

C. L. Hotze to N, Cue Stewart and wife.
Quit claim deed.

Orlando Van Hise and wife to Barncy
McClernon. Two hundred dollars.

Ferdinand Stearns and wife to Elijah
Stearns Jr. One thousand dollars,

Elijah Stearns Jr. to Elizabeth
One thousand dollars.

Wn. Story and wife to Isract . Nager.
Six thousand dollars.

D. R. Barlow by Mas. Com. to Gco. W.
]Hale. Four hundred and ninety-five dol-
ars,

Stcarns.

Judgments Rendered in the Court of
Common PFPleas for the Week
ending February 13th,’1879,
against the following
Persons.
Fritz aliar Frederick Schubert et al. Six
thousand three hundred and seventy-three
dollars and thirty-three cents.

Isabrand Clevering et al. Four hundred
and seventy-ninc dollars and fifty-one centx,

Geo. Loall et al. Four hundred and six-
ty-seven dollars and reventy-eight cents.

Chas. Hogg. One hundred and fifteen
dollars and twenty-three centa.

Samuel 8. Calhoun et al. " One hundred
and twelve dollars and thirty-four cents.

Chas. W. Ames ct al.  Six hundred and
sixty-six dollars and forty cents.

Joseph Chandler. One hundred and for-
ty-nine dollars and seventy cents.

W. P. Johnson. Three hundred and
twenty-two dollars and fifty-eight ecnts;
three hundred and thirteen dollars and fifty
cents,

John Rakos. Three hundred and fifty-
nine dollars and seventy-four centa,

Frederick Schwarrz et al. Eight hnndred
and eighty-seven dollars and thirty-four
cents.

Chas B Brown etal. Eight hundred and
ninety-six dollars and forty-three cents; six
hundred and cighty-eight dollars and sev-
enteen cents:.two hundred and twenty-six
dollrrs and ninety-cight centa.

Jamen Sweeney et al.  One hundred and
twenty-four dollam and ninety-cight ‘cents,

Gustav Matzaum. Two dundred and scv-
entv-once dollars,

H'T Hower et al. Seventeen thousand
two hundred and thirty-four dollars and
eighty-six cents,

Edward S Garner. One thousand two
hundred dollars and nincty-five cents.

R O Whitg. Two hundred and forty-six
dollars and sixty cents.

E B Whaley. Four hundred and fiTty-
eight dollars and seventy-seven centas.

Frederick Dochleman.  Eighty-one dol-
lars and fifty cents.

U. S. CIRCUIT COURT N. D.
OF OHIO.

Feby. 7.
3482,  Richard B. Johnson vs. The
Lycoming Ins. Co. Verdict for plain-
tiff 33,000.
3425. Franklin Brush Co. vs. J.

M. McKinstry et al. Continued at
cost of defendant LePrevost.

3839. The National City Bank of
Cleveland ve. Henry Gilbert et al.
Bill. Gramnis & G.

3840. Same vs. Wm. B. Gilbert
et al. Same.

3919. Singer Manf. Co. vs. Isaiah
P. Miller et al. Answer of the de-
fendant the Canton Blg Assn.
James J. Clark.

3828. Herman Wile vs. Joseph
Stopple.  Amended bill.  W. J.
Boardman and J. H. Webster.

3791. Lewis E. Rosenburg vs.
Henry Harris. Answer. Caldwell
& Sherwood.

"Feb. 8.

3837. Ferdinand Pardulos vs. the
Penn. Co. Answer. J. T. Brocks &
Rush Taggart.

3819. Singer Manf. Co. vs. J. P.
Miller et al.  Answer and cross-peti-
tion of T. C. McDowell filed.

2362. Fanney Dunn vs. Common-
wealth Life Ins. Co. Demurrer
overruled and leave to reply.

3593. Malinda B. ates  vs,
Amandor Gates. Demurrer to an-
swer sustained.

2922. A: J. Nillis vs. Samuel
Bachtel. Overruled.
3201. First National Bank, Gal-

ion, vs. W. C. Neal et al. Motion
for new trial overruled. Judgment
for deft. for costs.

2871. Phoenix Mutual Life Ins.
Co. vs. Ira Lewis et al. Motion for
new trinl overruled. Judgment on
verdict for plaintiff for 85,957.20.

3535. Samuel Turrell vs. A.P.
Buell, exr. Motion to strike motion
from files overruled. PHf. motion
withdraw. Leave given deft. to file
amended answer upon payment of

costs.
3321. Singer Manf. Co. vs. J. W.
Purviance et al. Hearing upon de-

murrer to answer and taken under ad-

visement.
Feb. 10.

3382. Richard B. Johnson vs. The
Lycoming Fire Ins. Co. Motion for
a new trinl. Pennewell & Lamson.

3841. H. O. Moss vs. Arizona &
New Mexico Ex. Co. et al. Bill.
Wm. B. Sanders.

32. Jacob Riegel & Co. vs. Shep-
herd & Bostwick. Petition for re-
view. Hutchins & Campbell.

Feby. 11.

3819. Singer Manf. Co. va. J. P.
Miller et al.  Answer and cross-peti-
tion of Joseph Sherly.  Also answer
of W. K. Miller, guard.

3822, E. P. Needham & Co. vs.
J. W. Caldwell et al. Leave given
plff. t0 amend petition.
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3819. The Singer Manf. Co. vs.
Isaiah P. Miller et al. Leave given
defts. to file answers and cross-peti-
tion instanter.

Feby. 12.

3896. Benjamin Hazaman vs. Geo.
A. Bemes et al. Judgment pro. con-

fesso.
Feby. 13.
3831. Rachael C. Connell vs.
Robert N. Downey et al. Motion to
make petition mare definite and cer-
tain. Green & Marvin and H. & C.
C. McKinney. L

3840. The United States vs. ’f'hé'

Cleveland, Mt. Vernon and Del. R.

R. Co. Moneyenly. John C. Lee.

3841. H. oss vs. The Ari-
zona and N. Mex. Ex. Co. Answer.
S. Burke.

U. S, DISTRICT COURT N. D.
OF OHIO.

Feby. 11.
1585. The United States vs. Geo.
W. Lyman et al. Petition:
Feby. 12.
1563. Geo. W. Cunfield vs. The
1st National Bank of Garrettsville.
Answer- Estep & Squire.
1558. Same vs. Same. Same.
1586. Joseph D. Horton et al.,
aseignees, etc. vs. The 1st National
Bank of Ravenna. Petition. J. D.
Horton, C. A. Reed.
1523.  Perry Prentiss, assignee,
vs. H. C. Myers et al. Reply. Pren-
tiss & Voree.

Bankruptey.

} Feby. 7.

2039. In re. George Kunz. Pe-
tion for discharge. Hearing Febru-
ary 26.

1593. In re- George R. Cunning-
ham. Discharged.

' Feby. 8.

1644. In re. Lyman T. Soule.

Discharged.
1828. In re. John M. Faber.

Same.

1871. In re. John H. Benson.
Same.

2025. In re. Lewis S. Davis. Pe-
tition for discharge. Hearing Feb-
ruary 24.

1888. In re. Thomas A. Thomas.
Petition for discharge. Hearing Feb-

ruary 26.
Feby. 11.
1661. In re. Taylor Clay. Dis-
charged.
1962. In re. Wm. A. Smith.
Discharged.
Feby. 12.

1969. In re. D. L. Davis. Petition
for discharge,  Hearing Feby. 26,

COURT OF COMMON PLEAS.

Actions Commenced.

14569. Andrew Platt vs, Chas. E. Read-
er et al. To foreclose mortgage and for eq-
uitable relief. J. B. Buxton. )

14570. Aun H. Jackson va. Chas O. Rob-
erts, guard. etc. For order vesting »Iff.
with rights etc. of feme sole and to mort-
gage or convey real estate. 'W. M. Lott-
ridge, )

14571. L. J. Talbot va. James Thorpe.
Equitable relief. Emery & Carr.

14572. Thos. Quayle et al. vs. Geo. An-
gel et al.  To subject land.  A. T, Brewer.

14573. A. B. Ruggles. admr, of the cs-
tate of Philo 8. Ruggles, va. J. F. Gallagher
et al. Money and to subjects land. Tyler
& Dennison.

14574. John W. Tyler vs. E. W, Towner
et al. To subject lands. P. P.

Motions and Demurrers Filed.
Feb. 6.

2274, Marshall vs. Robison et al. Mo-
tion by piff. for a new trial.

2275.  Horrigan et al. vs. City of Cleve-
land. * Motion by deft. for a new trial.

2276. Wilson vs. Higgins. Motion to
require })lﬁ'. to separately state and number
causes of action in his amended petition.

2277. Droz vs. Roemer et al. Motion
by defts. Ferbert Gebring and Deobald,
exrs, ete., to strike from the files the answer
of the defis. Roemer to their cross-petition.

2278. Reichard vs. Wagner etal.  Mo-
tion by deft. Geo. E. Wagner to make peti-
tion more definite and certain.

2279. Same vs. same. Demurrer by
deft. Mrs. Geo. E. Wagner to the petition.

Feb. 7.

2280. Bebout vs. Smith. Motion hy
deft. to strike out from amended petition
and to strike case from docket.

2281. Witkowsky vs. Humphrey et al.
Motion by defts. for a new trial.
2282, Rock vs. Stoneman.

plff. for a new trial.

22383, Burritt vs. Jones. Demurrer to
the answer. )

2284, Hoffman vs. Fay et al. Motion
to require plff. to separately state and num-
ber causes of action, and to make petition
more definite and certain,

2285. Ruple vs. Schantzet al.  Motion
by plff. to set aside appraisal, and for a re-

appraisal,
Feb. 8.

Motion

Motion by

2286. Canfield va. Thorp et al.
by deft. for new trial,

2287, State of Ohio on behalf of Ann
Parker vs. McGinnis et al. Demurrer by
piff. to 1st and 2d dcfenses of answer of
deft. Pat McGinnis.

2288. Norton vs. Gall et al. Motion by
defts. to require plff. to separately state and
number causes of action.

2289. Zocter vs. Lamson. Demurrer by
piff. to the answer and cross-petition of
deft.

2290. Barnum ve. Kramcr.  Demurrer
by plfi. to the 2d and 3d defenses of answer.

2291, Kirkpatrick vs. Noakes et al,
trustee etc. Demurrer by defts. to the peti-
tion.

2292. Myers vs. Shearer et al.  Motion
by deft. to strike out 2d and 3d causes of ac-
tion as irrelevant ete.

2293. Schoeneman vs. Mootpelier.  De-
murrer to the petition.

2294. Morgan v same. Same.

2295, Law vs, Néwcombe et al.  Motion

by deft. G. W. Barnes for a new trial.
Feb. 10.
2296. Ballou vs. Farnsworth et al. Mo-
tion by deft. to dismiss for want of petition.
2297. Smyth va. Quigley et al. Motion.
by plff. for confirmation of assignment of
dower and to apportion costs.
Feb. 11,

2298. Ruple vs. Schwantz et al. Motion
by defts. A., M. and A. Schwantz for order
for new agyrainemem ete.

2299. Hadley vs. Kingsborough. Motion
to require plfl. to give security for coats,

2300. Droz vs. mer et al. Motion by
deft., Cuyahoga Lodge No. 2,1. 0. O. F,, to
strike the answer of the defts. Roemer to its
cross-petition from the files.

2301. Herenden Furniture Co. vs. Eu-
clid Ave. Opera House et al. Motion by
D. Graham for leave to file an answer

herein.
) Feb. 12.

2302. Magrory vs. Corkill.  Motion by
deft. to quarh summons.

2303. Richmond vs. Foster, assignee etc.
Motion by plff. for a new trial.

2304. Newman vx. Singer Man'’g. Co.
Motion by deft., 8. M. Co., to make amend-
ed petition more definite and certain.

2305 Same vs same. Demurrer by
defts Dawley and Kingsley to the anawer.

2306 Crawford et al ve Penn Co. De-
murrer by plft' to 2d defense of answer.

2307 Cook vs Bathwell ct al. Motion by
piff for order on receivor to take possession
of property put in his hands by order of
court, or show cause why he should not be
removed.

2308 Rogers va Hughes et al. Demurrer
b{ ‘I)l:f, Jacob Streibinger, to cross-petition
of deft.

Motions and Demurrers Decided.

1768 Mayer vs Small et al and garns.
Stricken off.

2038 Hoffman vs Hoffman et al. Grant-
ed. To give bail in ten days.

2120 McLaughlin et al; exrs, v8 King et
al. Sustained.

2124 Gibbons vs Byrider et al.
ruled.

2136

2138

2159
ruled.

2164
ed.

2190

2169

2174

Over-

Same vs sgame. Same.
Heil et al vs Wolf et al. Sustained.
Hoffman vs Fitzgerald et al. Over-
Injunction granted. Bond $500.
etchem vs Manning et al. Grant-

Same vs same. Same.
Levine va Seymour. Overruled.
Meclirath vs Clark. Granted.
2195 Bemis va Nicolaet al.  Overruled.
2196 Chamberlain vs Wilson 8 M Co.
Overruled.
2197 Same vs same. Same.
2202 Rabaut vs Willson. Sustained.
2224  Bell vs Tiedeman. Overruled.
2236 Tyler vs Brown. Sustained.
2247 Kirschner vs Rheinheimer et al.
Sustained.
2249 Chamberlain vs Wilson 8 M Co.
Overruled.
2104 Rogers vs Hughes. Granted.
2076 Herenden Furniture Co vs Euclid
Avenue Opera House. Report confirmed.
Feb. 13.
2256. Muurer vs Lowe et al. Granted
by consent.

LAW BOOK FOR SALE.

OOLEY QN TORTS, Just issucd. $6.50.
C Apply at this office,
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TraE UNITED STATES DISTRICT AT-
TORNEY, by Gen. Ed. S. Meyer, As-
sistant, on Wednesday instituted suit
in the U. 8. Circuit Court in this
city, on behalf of the United States
against the Cleveland, Columbus, Cin-
cinnati & Indianapolis Railway Co.,
for the sum of $68,588.74, being
amount of Revenue tax due from the
Bellefontaine Railway Co. By the
conzolidation of latter road with the
C., C., C. & L. Ry. Co., the petition
alleges that the last named Company
is liable for the tax,

WE have two copies of ‘“Cooly on
Torts.” Will sell one of them.

THE index to Vol. 1 will be pub-
lished next week, and delivered with
the next issue of this paper.

THE assignment of cases for March
Term will be published on Wednesday
of next week. It will be the only as-
signment for the term. On the 17th
of March the Common Pleas Judges
will leave the city to hold District
Court.

THE HoN. JoHN BaXTER, Circuit
Judge, and the Hon. Martin Welker
will commence calling the chancery
docket the 3d day of March under the
assignment made by the Clerk for the
January Term. The first and second
weeks of March will be devoted to
chancery business. On March 3d
Judge Baxter will take up the error
and appeal docket.

A BiLL has been introduced into
the Legislature by Mr. Foster of Cuy-
ahoga to establish a municipal court
in cities of the first class. It isnowin
the hands of a committee, and, with
amendments, will be reported back to
the House in a few days for its action.
At a meeting of the Bar of this coun-
ty August 2d, 1878, in this city, a
committee was appoinied to draft “a
suitable Bill to remedy the evils now
existing in the administration of jus-
tice by Justices of the Peace.” We
presume Mr. Foster’s Bill is the work
of that committee; but a measure of
the importance of the Bill in question
should not be carried into a law with-
out the support of at least a majority
of the Bar in the cities in which the
law is to operate. Let a meeting of
the Bar in this county be called to in-
quire and determine whether the Fos-
ter Bill should hecome a law,

CUYAHOGA COMMON PLEAS.

MAY TERM, 1878.
REBECCA DALTON vs. WiLLIAM BARg-
CHAND.

Breach of Marriage Contract.

HawMiutoNn, J.:

This is an action brought for a
breach of Tromise of marriage. The
plaintiff alleges that at the date of the
contract she was a single woman and
the defendant a single man; that
the defendant to induce her to enter
into the contract represented that he
had a large farm, well stocked, and
that he was willing and able to pro-
vide her with certain means of sup-

rt, and that as a condition prece-

ent and as part of his cdntract he
would give her, prior to the marriage,
$500 in cash, and $500 in a note sc-
cured by a mortgage, and would then
marry her within a reasonable time.
She avers that he has not done any of
these things, and lays her damages at
$10,000. A motion is made to sepa-
rately state and number the causes of
action. We think there is but one
cause of action,—a breach of the mar-
riage contract,—contained in the peti-
tion, and the motion is overruled.

W. S. KErrusH for plaintiff.

NEevr & NEFF for defendant.

A. Teacmour vs. THE Crry or
CLEVELAND.

Lien of Attested Account Filed with
City—Who should be made Partics,
ete.

Hamiuron, J.:

The plaintiffs aver the making of a
contract between one A. J. Piper and
the City of Cleveland for the bnilding
of certain hospital buildings in this
city; that they furnished the contrac-
tor, A. J. Piper, with certain material
for the purpose of building these hos-
pital buildings; that he failed to pay
them, and they filed an attested ac-
count with the city as the owner of
the hospital building; that the city in
due time gave the contractor a copy
of the attested account; that the con-
tractor fatled to notify them or the
city that he contested the account,
and that-it has not been paid, either
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by the contractor or by the city. The
rlainﬁﬂ‘s vherefore say that the city is
inble, and it having refused to pay
them the amount of this contested ac-
count they bring this action.

The defendant, by way of answer,
in its first defense, says that it admits
the making of the contract with A. J.
Piper, the contractor, and that it de-
nies everything else. For a second
defen 7 it says that the amount due
the plaintiffs has been fully paid by
the contractor; and for a third de-
fense says that the material furnished
by Teachout & Co., the plaintiffs, was
furnished for other buildings than the
hospital building and did not go into
the construction of these buildings at
all; and says further there are several
parties who have filed mechanic’s
liens—that is, attested accounts—with
the city, and sets out what they are;
and further states that all of the
amount that was due Piper bad been
paid before the filing of this attested
account of the plaintiffs with the ex-
ception of one hundred and forty-nine
dollars and some cents; and therefore
asks that if any judgment is to be ren-
dered against the city that an account
be taken of all these different accounts
that have thns been filed by all of the
parties, and that the amount be pro-
rated among them. A motion is made
that the averment contained in the
answer that these materials were fur-
nished for other buildings than the
hospital buildings be stricken out. It
is claimed in behalf of the plaintiffs
that the city having failed to pay un-
der the state of facts related in the pe-
tition, to-wit: an attested account
having been filed by-the plaintiffs and
no denial of it having been made by
the contractor, that he is to be con-
sidered, by the express language of
the statute, to have consented therewo,
and that the amount of it cannot be
questioned ; that it is not therefore in
the power of the city at this time to
make a defense for the contractor;
that it is of no sort of consequence to
the city to whom it pays these funds,
and cannot deny that the material
was furnished for the purpose averred.

It is further asked that the answer
be made more definite and certain by
selting out what proceedings have
been had in regard to them.

As to the point whether the city can
make the defense that the materials
were not furnished for this building, I
am inclined to the opinion that it
bzcame necessary for these plaintitfs
to aver that these materials were thus
furnished—that it was a material
averment in the petition, of which the
plaintifts would have to make proof

upon the trial of the case; and that
any party they seck to make liable
upon that state of facts, has a right to
come in and deny that it is true. But
however that may be, I think under
the state of the pleadings here, that
we cannot proceed to determine the
controversy between the parties in this
case without the presence of these
other parties that are said to have
filed attested accounts. This is a fund
in the hands of the city, and all these
parties are given a lien upon it by the
express language of the statute, but
they are entitled to to be paid pro rata
out of that fund. The orS:r therefore
will be that the defendant bring in
these other parties who have filed at-
tested accounts, and for the present
this wotion will be passed until the
coming in of those parties.

CALDWELL & SHERWOOD for plain-
tiff.

HEesLey & WEeH for defendant.

TaE LEssees oF THE PuBLic WORKSs
vs. THE CiTtYy oF CLEVELAND.

How Action to be Brought for Injury
to Canal-When the Lessees May
Bring, ete.

HamiLTon, J.:

Plaintiffs say in their petition that
they had leased the Ohio Canal, from
Cleveland to the Ohio river; that they
are in the use and occupation of it and
so have been since the year 1861;
that they rented it for a period of ten
years; that the time of their lease has
been extended for another ten years,
and that they have, for all this time,
been in the use and occupation of thi«
property. They say that the City of
Cleveland is a municipal corporation
under the laws of this State, and that
it, in the year 1870, caused certain
drains to be made in a portion of the
territory of said city, and describing
it ip the petition between certain
points; and that by reason of those
draips dirt and filth have accumulated

in the canal—washed in by means of'|

the defective construction of the drains
themselves and the imperfect manner
in which they have been maintained
by the city; and that a vast accumu-
lation of material of that kind has oc-
curred from time to time during these
years, and they had been compelled to
excavate the canal at great expense to
themselves; that it has retarded the
navigation of the canal; that it has
interfered with their business as such
lessees, all of which to their damage in
the sum of three thousand dollars.

To this petition a demurrer is in-
terposed by the City, and one or two
points are taken which, perhaps, are

unnecessary -to notice until we come to
the proposition in which it is asserted
that there is a statute in this State by
which it is required that in the case of
damage to canals or public improve-
ments, whether the canals are owned
by the State or owned by incorporated
companies, an action for an injury to
the canal shall be commenced and
maintained in the name of the State
of Ohio, and provides that the pro-
ceeds of whatever judgment may be
rendered shall be paid to the collector
nearest the spot where the injury oc-
curs; for it is said the statute. having
made it mandatory to sue in that
name, the remedy being given in the
name of the State, these lessees have
no right whatever to commence this
action in their own name.

It might possibly be argued with
considerable force that although the
statute prescribes that any party who
thus obstructs the canal shall be liable
to be sued in the name of the State of
Ohio, the statute having been passed
prior to the code, the code itself
changes the rule. It may be argued
perhaps with some force, that by the
act by which these lessees came into
possession of this property, they have
the same rights that the State of Ohio
has by the enactment itself; yet the
statute seems specific upon that point,
and I am referred to a case that was
passed upon substantially between the
same parties and perhaps under a like
state of facts at the September term of
this Court, 1877, in which a demurrer
to the petition was upheld. I there-
fore treat it as having been passed up-
on and adjudicated that the action
should be commenced in the name of
the State for an jury to the canal.
But on referring to that petition, it
seems to me it is not as broad as the
present petition. In this petition there
18 not only an allegation of an injury
to the canal but the allegation ot an
injury t> the business of the lessees.

By looking at the statute it will be
seen that for any injury to the canal,
the remedy is by an action in the
name of the State of Ohio.  But sup-
pose as incident to that injury, or as
outside of it, express damage has re-
sulted to somebody else as a conse-
quence of the injury itself; that an
obstruction is placed in the canal and
a man navigating the canal is injured
by the obstruction—now the fact that
in an injury to the canal itself the
remedy should be by an action in the
name of the State, does not render it
necessary that all cases of resultant in-
jury, growing out of such obstruction
should be commenced in the name of
the State; ‘and(in(this case there is a
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general averment that the lessees were
injured in their business, that their
business was retarded and broken up
in a measare. That is not an injury
to the canal itself, but an independent
transaction, and for that they have a
right to maintain an action.

The demurrer being. general, go-
ing to the whole cause of action, we
think should be overruled.

GRANNIS AND Burtox for plaintiff.

HewsLey & WEH for defendant.

SUPREME COURT OF ILLINOIS.

OPINION FILED JAN. 25, 1879.
TroMas K. Best vs. Francis Gour-
SON.

Watver of Homestead —Must Appear in
the Acknowledgment of the Deed.
Where the certificate of acknowledement

of a deed does not include the words of the
statute, nor any equivalent words or waiver
of the homestead right, the statute is inop-
erative, and the deed should not be con-
strued as releasing or waiving the home-
stead right.

So, where a trust deed, executed by the
husbaud and wife, contained in the body of
the deed a waiver as to both, but in the
certificate of acknowledgment a waiver as
to the wife 2nly, held, that the homestead
right of the husband was not affected and
did not pass by the deed.

Homestead 18 a right secured to both the
husband and wife by positive enactment,
and of which they cannot be dispossessed
except by their voluntary action in the
mode provided by statute, and courts have
no rightful authority by mere construction
to aid the defective exccution of a power
given or created exclusively by statute, nor
o dispense with those formalities which
the Legislature has scen fit to provide to
secure its due execcution.—[Ep. LEcarn
NEws.

Scorr, J.—This action was forcible
detainer; was originally commenced
before a Justice of the Peace, and
from the judgment rendered in that
court against defendant, an appeal
was taken to the Circuit Court, where,
upon a trial of the cause before the
court without the intervention of a
jury, defendant was found not guilty,
and the case is to be heard in this
court on plaintifi’s appeal.

That title to the premises in contro-
versy, which plaintiff insists is the
paramount title, he obtained under a
trust deed executed by defendant, in
the execution of which his wife joined
with him. On default being made in
the payment of the indebtedness se-
cured, the trustec, on the application
of the holder, advertised the property
and sold it, under the power contained
in the trust deed, at which sale plain-
tiff became the purchaser and received
a trustee’s deed for the property. Af-
ter demand made upon defendant this

suit was brought to recover possession
of the premises.

By one clause in the body of the
trust deed the grantors waived and re-
leased all right and benefit of home-
stead in the premises under the home-
stead act, which was signed by defend-
ant and his wife. The certificate of
acknowledgment as to the husband is
in the usual form but makes no men-
tion of the ‘‘release and waiver of the
right of homestead.” As to the wife
the certificate is fuller, and states that
after being made acquainted with the
contents of the deed, among other
things she relinquished *‘all her right
and advantages under and by virtue
of all laws of said State relating to the
Exemption of Homestead.”

The defense is the premises are, and
haa been long before and since the
execution of the trust deed, the home-
stead of defendant on which he has
and does reside with his family, and
that there had been no valid release of
his homestead rights therein, in ac-
cordance with the provisions of the
statute. The trust deed under which,
as we have seen, plaintiff'derives what-
ever title he has to the premises, was
made in 1873, and should have been
acknowledged in the manner provided
in the act entiiled, ‘*‘conveyances,” in
force July 1st, 1872. That act pro-
vides “‘no deed or other instrument
shall be construed as releasing or
waiving the right of homestesd, unless
the same shall contain a clause ex-
pressly releasing or waiving such
right, and in such case the certificate
of acknowledgment shall contain a
clause substantially as follows: ‘In-
cluding the release or waiver of the
right of homestead,” or other words
which shall expressly show that the
parties executing the deed or other in-
strument intended to releast such
right.”

The certificate of acknowledgment
in this case as to the husband, does
not include the words of the statute
nor any equivalent words, that indi-
cate he expressly intended to release
or waive all homestead rights in the
premises.  Without such wordsin the
certificate of acknowledgment, the
statute is imperative, and no deed or
other instrument shall be construed.as
releasing or waiving such right.

The reference made to the 4th sec-
tion of the Homestead Act of 1872,
does not aid plaintift’s view of the
law.
re-cnacted in 1873, is simply a tran-
seript of the actg of 1851, and 1857,
on the same subject. The provision
is, the release or waiver of the home-
stead, to be valid must not only be in

That section, and as thesame is |

writing and subscribed by the parties,
but must be ‘“acknowledged in the
same manuner as convevances of real
estate are required to be acknowl-
edged.” Construing the two sections
together, as the rule is we shall do.
there is no necessary conflict between
the 4th section of the Homestead Act,
and the 27th section of the Convey-
ance Act cited, and both sections may
stand. The manner in which convey-
ances of real estate are required to be
acknowledged is prescribed in the
“Conveyance Act,” and on turning to
the 27th section of that act, it will be
seen it is absolutely imperative that
any release or waiver of homestead to
be valid, in such cases the certificate
of acknowledgment must contain cer-
tain words which expressly show the
parties executing the deed or other in-
strument intended to release or waive
such right. No subtle construction .
ought to be adopted to defeat the pol-
icy of the law to preserve a homestead
for the benefit of the failing debtorand
his family. Courts have no rightful
authority by mere construction to aid
the defective execution of a power
given or created exclusively by stat-
ute, nor to dispense with those formal-
ities which the Legislature has seen fit
to provide to secure its due execution.
Homestead is a right secured to both
husband and wife, b{ positive enact-
ment and of which they cannot be dis-
possessed except by their voluntary
action in the mode provided by stat-
ute. It is protected by the strongest
guaranties of the law from forced sales
or exccution or otherwise and the pol-
icy of the law as often declared by
this Court is, it shall be preserved for
the benefit of the debtor and his fami-
ly. 'The exemption is absolute, ex-
cept the premises are alienated in the
mode prescribed in the statute; and as
we have said no release of homestead
is valid unless by the voluntary action
of the parties intended to be benefited
in conformity to the law that confers
power to alienate it.

The point is made that defendant
has not shown by proof such facts as
entitle him to a homestead on the
premises, because he has not negatived
the words of the statute—the ‘“debt or
liability incurred” was not ‘for the
purchase or improvement thereof.”
On this branch of the case, defendant
testifies that in 1866, which was be-
fore the making of the trust deed, he
was the head of a family consisting of
a wife and minor children, and that
he resided then and ever since with
them on these premises, and now
claims the same as his homestead. It
is true he does notistate the indebted-
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ness secured by the trust deed was not
incurred for the purchase or improve-
ment of the property now claimed as
a homestead, but plaintiff in rebuttal
proved that a small portion of the
money mentioned in the notes secured,
was used to take up a previous encum-
brance on the property and that the
“balance of the money was by defend-
ant’s directions paid to his son.”

This evidence would fully warrant
the court in finding, as we must un-
derstand it did, that the indebtedness
sccured by the trust deed was not in-
curred either for the purchase or im-

provement of the homestead property..

The finding of the court was war-
ranted by the law and the evidence,
and the judgment must be affirmed,
which is done.

Judgment affirmed.

RECORD OF PROPERTY
TRANSFERS

in the County of Cuyahoga for the
Week Ending February 20, 1879,

|Prepared for THE Law REPORTER by R, P.
FLooD.]

MORTGAGES.
eb. 14
Thomas Kenny and wife to Charles
Oatix, $700.
B. L. Pennington and wife to Robert
Harlow. $1,000.
Jane Hews to Jane Zoeter. $400.

‘A.

James Gates and wife to The Society for | $6

Savings,  $1,000,

(). P. Newcombe and wife to D. K. Clint
[2,040).

LElla M. and H. W. White to Thomas H.
White.  $5,500.

Ida A, and Henry W. White to same.
£5,500,

"Feb. 15.

TFrederick Goldsmith and wife to Nathan-
jel Newburgh, $1.

Andrew Platt and wife to Moses Warren.
SN,

William1 Thomas to 1. J. Dewzel.

C. G. Bolster to James M. Stewart.

John Rock and wife te S. V.
12,500,

Mary A, Tamblyn to Hiram Hulburd.
£2 000,

Robert E. Eddy and wife to Daniel Me-
Cune.  $1,050, :

2200.
$200.
Harkness.

Feb. 17.
Julius Wajahn to Caroline Moenlk. £500.
John N. Heucke and wife to Nicholas Ochl-
rick, exr. X385,
William F. Speilh and wife to John Hay.
6,000,

31
Joseph Malejak and wife to Clara Zim-

merman. SO0,

John Rock and wife to S, V.
212,500,

Fliza Fish
Haines, 2400,

Harkness.
and husband to Sarah E.

Feb, 18,
James MeCraskey and wife to Elizabeth
MeCraskey.  Six hundred dollars,
Stevenson  Burke to Kate A. Miller.
Thirteen thousand five hundred dollars,
Lydia Freneh to The Society for Savings,
Six hundred dollars,

Ann Tournier and husband to D. W.
Loud. One hundred and sixty-nine dol-
lars,

W. C. Northrop to George E. Bowman.
One hundred and fifty dollars.

Bowler, Maher & Brayton to Robert Larn-
der. Five thousand dollars.

E. C. Dignon to James M. Curtiss.

Feb. 19.

Henry Gerould to Thomas J. Clapp. One
thousand dollars,

William Clark and wife to Emanuel Ball.
Two hundred and fifty dollars.

John A. Bishop and wife to Catharine
Spiess.  Eight hundred dollars.

John Schickler and wife to Adam Kuhn.
One thousand dollars.

James Kenevan to Edward Maloney.
Two thousand seven hundred dollars.

Charlotte Hunter and Elizabeth Mather
to Mary Mather. One thousand two hun-
dred and fifty dollars.

Feb. 20.

Peter Rodebender and wife to N H Dick-
erman. Two thousand dollars.

Michael Murphy to Isaac Kidd. One
thousand dollars.

Gottlieb Kraft and wife to Betsey South-

am.

George T Dowling and wife to David K
Klint. Five thousand dollars.

George H and Addie L Walker to Sam-
uel Hopkins. Three hundred and ninety
dollars.

John D Briggs to J H Webster.
thousand four hundred dollars,

Two

CHATTEL MORTGAGESN.
Feb. 14.
J. F. Tainter to H. W. Boardman and
Charles E. Bingham. $200.
Hhilip Farley to Charles E. Bingham.
80

Géo:‘ge Newberry et al to C. R. Heller.
50

D. W. Johns et al to C. W. Kraus. $2,-
100.

Thomas M. Hammond to Jane A. Ham-
mond. $6,000.

M. C. Cox to . R. Leonard. $55.

Feb. 15.

Forest City Paper Box Company to Wil-
liam V. Haynes. $100.

John C. Lester to Koblitz Bros. $11.75.

A. R. Trattner to Martin Haas. $42.

Touisa White to William D. Butler.
249.50.

John H. Rorke to E. B. Bauder. $42.

Feb. 17,

Nellie Fairbrothers to H. Hart. $187.

Samuel Lord to William Bowler. £3,000.

C. R. Stuart & Co. to Mary E. Stuart.
$310.

William B. Gilbert to Merts & Riddle.
$250.

Balthasar Stumpp to J. L. H. Sommer.
2100.

L. D. Middaugh to B. L. Pennington.

Joseph Salzer to Valentine Kerner. $100.
Feb, 18,
W. P. Williams to J. G. Ruggles. Three
thousand six hundred and twenty-scven
dollars.
Hugh Lyle to F. H. Heuke. Four thous-
and dollars.

0. B. Burrows to IHickox & Co, One
thousand nine hundred dollars,
James Mamning to E. D. Stark  Two

hundred dollars,
William McHale to Michael Carroll.

Five hundred dollars,

Charles H. Jewell and wile to William
D. Butler. One hundred and thirty-eight

dollars.
Feb. 19.
Richard W. Henderson to G. E. Herrick.
One hundred and twenty-three dollars.
0. F. Gibbs to L. D. Mix. Fifty dollar.

William Duge to Charles Kroft. One
hundred and thirty dollars.
L. Sheiss to A. W. Bailey. One hnndred

and fifty dollars.
Anna P. Schutt to John Cink. One tious-
and five hundred and ninety dollars.
L J Wheeler to G W Smith. One hun-
dred and seventy dollars.
Feb. 20.

James-Summers to J Krause. Fifty-three
dollars.

Albert T Townsend to Benton, Myers &
Co. One thousand two hundred dollars.

A W Jackson to Vincent, Sturm & Co.
One thousand three hundred and seventy-
one dollars.

Captain W B Gayles to Maggie Moyna-
han. Three hundred and ninety-one dol-
lars.

DEEDS.
Feb. 11.
J. B. McConnell et al. by Geo. W. Mason,
Sp. Mas. Com. to Sun Ins. Co. One thous-
and seven hundred dollars. -
Feb. 12.

Levi F. Bauder, Co. Auditor, to John
Rock. Fifty-seven dollars and twenty-eight
cents.

Dorothea Beard and husband to Gottfried
Baerler. Three hundred and fifty dollars.

Joseph Hartmueller and wife to Christian
Hausers. Nine hundred dollars.

Mary A. Gill et al. to Stella S. Hapgood.
Six hundred and three dollars.

Major Smith and wife to Calvary Mor-
ris. Thirty-three dollars and sixty-six
cents.

Celia A. Gates et al. to Jas. H, Gates.
Two thousand six hundred and sixty dol-
lars.

John Green to Jane Donohue Keller.
One hundred dollars.

Cora A. Halloway to Hetty A. C. Bennett.
Two thousand dollars.

Elizabeth Necker to Anna Zeller. Forty-
six dollars.

Chas, McColm to T. J. Talbot. Four
hundred and thirty dollars.

Geo. W. Shepherd and wife to Ebenezer
Demond.  Four dollars,

Elizabeth Shafer etc. to Anna Zeller.
Two hundred and eighty dollars and nine-
ty-six cents.

Balthasar Scheurer and wife to Catharine
Scheurer. Nine hundred and fifty dollars.

Seth W. Sheldon, trustee, to Nelson Hol-
land. Two thousand two hundred and
thirteen dollars,

Margaret Harrison et al. by E. H. Eg-
gleston Mas. Com. to Barzilla A. Robe-
nette,  One hundred and sixty dollars.

Feb. 13.

Levi F Bauder, County Auditor, to Wm
Edwards, Fifteen dollars and sixty-nine
cents,

Freeman O Bradford and wife to Henry
Romp. One thousand dollars,

John L Denham and wife to Emily G
Care. Three thousand one hundred dollars.

N P Glazier to Anna Kotasek. Four hun-
dred dollars.

James Hall and wife to Reuben Hall,
Two thousand seven hundred and fiity
dollars,
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Rosanna Murry to John Aspen. One hun-
dred and fifty dollaux.

B L Pennington and wife to Win Norris
and wife. Eight hundred dollars.

Thos H White and wife to Ida A White.
Seven thousand five hundred dollars.

Charles B Bernard Mas Com to Mary
Pritchard. Three thousand dollars.

‘eb. 14.
Charles W. Bishop to Eliza W. Bishop.
10

Sarah B. Chipman and husband to same.

$2.

Elizabeth Dawes and husband to Anna
M. Mikling. $I.

Martha Fry and husband to Louisa
Schenck. $250.

E. Hessenmueller and wife to same.
$5,000.

Thomas Larter and wife to June Hews.
$738.

L. J. Talbot and wife to Hannah Beyer.
Five hundred dollars.

L. M. Tatum and wife to Anna M. Meck-
ling. Thirteen dollars,

Wachter Am. Erie Printing Co. to Au-
gust Thicme. Ten thousand dollars.

“eb. 15.

Herod Green and wife to Jane Burns.

Eight hundred dollars.
anicl McCue and wife to R. E. Eddy.

Four thousand dollars.

Same to same. Five hundred dollars.

Flora Sutherland to Mary Jane Suther-
land. Two thousand three hundred and
sixty dollars.

T. H. and R. C. White to Terrence McKe-
on. Six hundred and forty-eight dollars.

“eb. 17.

Josiah Hale to Mary M. Peck. Two
hundred dollars.

W. B. and Mary M. Peck to James H.
Peck. Two hundred dollars,

Frederick Mull and James Walker to
James H. Peck. One thousand one hun-
dred and fifty dollars.

Charles Arnold and wife to George Hal-
ated. Eighty dollars.

Levi F. Bauder, County Auditor, to J.
Mandlebaum. One hundred and thirty-
two dollars.

Same to same. One hundred and nine-
teen dollars.

Albert Bates and wife to John Hewett.
Nine hundred and fifty dollars.

Henry C. Cook to GGeorge Johnson. One
dollar.

William Ferris to Marcia M. Rogers.
Three thousand five hundred dollars.

George Leick and wife to John T. Eaton.
})ne thousand two hundred and sixty dol-

ars,

John W. Sargeant by Felix Nicola Mas
Com to William 8. Pierson. Six thousand
five hundred dollars,

Samuel Foljambe to Chartes and Theo-
dore Foljambe. Six thousand dollars.

Jacob Hoffman and wife to IFrederick
Danert. Seven hundred and fifty dollars,

John 8. Healy to Thomas C. Garfield.
One thousand six hundred and twenty-five
dollars. :

0. J. Hodge to Laura W, Hilliard. Two
thousand doliars.

J. E. Ingersoll and wife to A. S. Parma-
lee and J. E. Ruprecht. Nincteen thousand
five hundred dollars.

F.J. Lambert and wife to Eliza Fish.
Six hundred dollars.

John Masa ard wife to Mathias Salad
and wife. Five hundred and fifty dollars,

L. M. Southern and wife to Patrick Kel-
ley. Seven hundred and fifty dollars.

Robert R. Rhodes et al to John N.
Fenckc. One thousand four hundred dol-
ars.

Ambrose Dunham and wife to Carl
Schreiber. Four thousand five hundred
dollars.

Solon F. Knapp to John C. Schneider.
Five thousand dollars,

L. J. Talbot and wife to Sarah M.
{Iuyden. One thousand nine hundred dol-
ars.

James F. Kaighin by Felix Nicola Mas
Oom to Citizens’ Savings and Loan Ass'n.
One hundred and twenty dollars. i

Amanda M. Patter«on et al by Felix Ni-
cola Mas Com to Elijah Sanford. Four
thousand six hundred and seven dollars,

Loren B. Silver by same to Citizens’
Savings and Loan Asg'n. Four thousand
dollars.

Henry C. White Mas Com to Frank L.
Wait. Eight hundred dollars,

Feb. 18.

James M. Hoyt and wife to John and El-
len Dalton. Eight hundred dollars.

William C. Schoficld to Cecelia Brush.
Seven hundred and thirty-one dollars.

Honora A. Cullaghan to Jlonora Callag-
han. Five dollars.

Harriet A. Herr and husband to John
Herr. Two thousand five hundred doliars.

R. R. Rhodes and wife to Mary Walch.
Five hundred and sixty dollars,

Harriett A. Lamson et al to 8. G. Parker.
One thousand two hundred dollars.

Clark & Payne to Michael Morrison Sr.
Seven hundred and twenty dollars,

F. L. Wait and wife to Sylvia Lamb.
Eight hundred and eighty dollars.

Mary A. Ayers to Berton Stanfield. Five
hundred dollars.

Harry D. Sizer to Horace A. Hutchins.
Twenty thousand five hundred dollatr:x.

eb. 19.

Charles D. and Harriet J. Bishop to
Charles G. Pickering. Four thousand dol-
lars.

Carl and Hannah Beyer to L. J. Talbot.
Five hundred dollars.

Mary A. Coates and husband to Ann
Butler. Five hundred dollam.

John 8. Miller and wife to William
Clarke. IFour hundred dollars,

William F, Hannaford to Olive Marble.
Five hundred dollars,

William Norris and wife to B. L. Pen-
nington. One thousand two hundred and
fifty dollars.

J. C. Schenck et al to Theresia Huber.
Eight handred dollars,

S. S. Stone and wife to James Kenevan,
Three thousand three hundred dollars.

William Van Noate and wife to Oliver
Taylor. One thousand two hundred dol-
lam,

Oliver Taylor and wife to Charlotte Van
Noate. One thousand two hundred dollars,

Wilson M. Patterson, assignee of Joseph
and Charles Marchand, to Heory J. Bur-
rows. Ten thousand dollars,

Same to J. Howard Mansficld.  Ten
thousand dollars.

The trustees of the Tabernacle Baptist
Church and Society to the trustees of the
18t German Congregation of M. E. Church
of Cleveland. Six thousand five hundred
dollars.

John M. Wilcox, Sheriff, to B. S. Wheel-
er. Two thousand one hundred and thirty-

four dollars.

Annie M. Simpson to H. P. Mclntash,
Four hundred dollars.

Feb. 20,

T. J. Quayle and wife to I. Southam.
Three hundred dollars,

Betsy and Richard Beardsworth to W. T.
F. Donald. One thousand seven hundred
and fifty dollars.

John Jirousek to John Ledinsky and
wife. Six hundred and fifty dollars.

J. H. Webster and wife to John D. Brigyx.
Four thousand six hundred dollars,

Vincent Calisbury, as guardian, ete, to
Lydia Lawson. Sixty dollars.

Benjamin Lawson et al to Lydia Lawson,
One dollar.

Judgments Rendered in the Court of
Commen Pleas for the Week
ending February 20th, 1879,
against the fellowing
Pervons.
Feb, 14,
E P Cunningham. Two hundred and
sixty-seven dollars and sixty cents.
ary Yahraus. Six hundred and fiftecn
dollars and fifty-two cents.
Louis Schafer. One thousand three hun-
dred and fifteen dollars and seventy-vight

cents,
Feb. 15.

E Edgerton et al.  Thirty dollars.

A Ochlhoft et al. Twenty dollara.

H Kramer. " Five hundred and sixteen
dollars and three cents.

City of Clevelund. One hundred doliars.

Feb, 17.

Emma E Decker et al.  Thirty-four dol-
lars and cighty cents.

John T Deweese et ul. Four hundred and
nineteen dollars,

H J Holbrook. Six hundred and twenty-
two dollars and forty-four cents.

Christian F Boest.  One thousand cight
hundred aud eighty-two dollars and seventy-
two cents.

James  Booth. Seven hundred and
seventy-two dollars and seventy-four cents,

L Umbstaetter ¢t al.  Forty-four thous-
and four hundred and nincty-six dollurs
and fifty-cight centa, '

Feb, 19,

Edward Cleff. Five hundred and seventy-
six dollars and ninety-one cents.

Arnold Fontein alias Fondein.  One
thousand six hundred and eighty-two dol-
larms and ninety-five cents.

FX Sykora. Two hundred and sixty-five
dollars and sixty-eight cents.

Caroline M Ingram et al. Nine I undred
and fiftv-one dollars and forty cents.

Feb. 20.

Antoni Spurny. Three hundred and sev-
enty-five dollars and twenty cents,

I1 0 Price et al.  Two hundre¥ and ten
dollars,

S Hoftman. One hundred and fourteen
dollars and ninety-six cents,

U. S. CIRCUIT COURT N. D.
OF OHIO.

P

Feb. 14.
In 20 cases wherein Mary Jane
Veasey et al is plaintiff and various
parties defendants, the rule day for
filing an amended answer was extend-
ed to Feb. 20.
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Charles M. Copp, of Cleveland, was
admitted to practice as counselor at
law and proctor in admiralty.

Feb. 15.

3420. George Dwight Jr. vs E.
K." Chamberlain.  Replication to
amended answer. T. K. Bolton.

3546. The Domestic S. M. Co. vs
James L. Smith. Same. Same.

3828. Herman Weiler vs Joseph
Stoppel. Motion to strike amended
bill from files. Wilson & Sykora.

3843. The Merchants’ National
Bank vs The Union Iron Works. Pe-
tition for money only. Baldwin &
Ford.

Feb. 17.

3844.. Floyd C. Shepherd vs Jas.
H. Humason et al.  Bill filed for ap-
pointment of receiver. Order appoint-
ing Rillman Bartholomew receiver.
Hutchins & Campbell.

3845. Samuel Pennington et al vs
Francis T. Woodford et al.  Petition
for money only. i

Feb. 18.

Edward J. Fenn vs Phenix Ins.

Co. Verdict for plaintiff for $2,216.-

47.
Feb. 19.

3846. The United States vs the C.
C. C. & L. Ry. Co. Petition for mon-
ey only. John C. Lee.

3794. Com. Nat. Bank of Cleve-
land vs John Crocker. Jury waived.
Trial to court. Judgment for plain-
tiff as to right of property and for
costs.

2528. Levinia Ball vs William
Allen,
suit revived in the name of Cornelius
Altman, admr.

3726. Same vs same. Same.

John T. Brothers of Lima, Obhio,
this day admitted to practice.

U. 8. DISTRICT COURT N. D.
OF OHIO.

Feb. 13.
. 1587. The United States vs Ignatz
L. Drucker et al. Petition. John C.

Lee.
Feb. 14.

1720. T. W. Nally vs Schooner
Southwest. Libel for supplies. Mitch-
ell & Dissette.

1719. Same vs Schooner Scheu-
man. Same. Same.

1721. Alexander Inglis vs Schoon-
er William Young. Same. Charles
M. Copp.

1588. The United States vs Bern-

hard H. Wertheimer et al. Petition.
John C. Lee.

1589. Same vs George Krauss et
al. Same. Same.

Death of suggested plaintiff

Feb. 17.

1722. John Moyer vs Schooner
William Young. Libel for supplies.
H. D. Goulder.

1723. George Field vs Kate Rich-
mond. Same. .

1724. Ulysses Atwater vs Schoon-
er William Young. Same. Hall

Bros.
Feb. 20.
1648. George Presley et al vs the
tug Peter Smith. Intervening answer
of George Presley et al to the petition
of Henry H. Hudleston against the

proceedings of the sale of said tug.
A. T. Brewer.

Bankruptey.
Feb. 14.
1948. In re John A. Seaton. Dis-

charged.
Feb. 15.
1601. In re Joseph P. Barker.
Petition for discharge. Hearing March
17th.

1612. In re Henry Barts. Same.
Same.

1857. Inre W.J. Morrovy. Same.
Same.

1943. In re Charles A. Raynolds.
Same. Same.

1944. In re Charles Rawson.
Same. Same.

*1952. Inre W.S. Sanford. Same.
Same.

1992, In re Charles Easly. Same.
Same. )

2051. In re Samuel Cove. Same.
Same.

1859. In re William R. Anderson.
Same. Hearing March 18,

1946. In re John McGregor.
Same. Same.

2000. In re Samuel 8. Taylor.
Same. Same.

2050.  In re John Holland. Same.
Same.

1766. In re George H. Pollock.
Discharged.

1981. In re Williamm C. Lautner.
Same.

1892. Inre Josiah Robbins. Same.

1948. In re John A. Seaton.
Same.

Feb. 17.

1602. In re Martin I.. Ballard.
Discharged.

1643. In re Daniel Cobough.
Same.

1705. Inre Joseph Feasly. Pe
tition for discharge. Hearing March
18th.

Feb. 1I8.

1899. Inre William and Joseph
Askins.  Order confirming composi-
tion.

1725. In re J. H. Silverthorn.
Discharged.

Feb. 19.
1454. In re William Finke. Dis-
charged.
1717. In re Lewis Bros. Same.
1765. Inre F. K. Shawhan. Pe-
tition for discharge. Hearing March
20th.
1818. In re William K. Foltz.
Same. Same.
1956. In re V. T. Kingman.
Same. Same.
1789. Inre John O. Green. Same.
Same.
Feb. 20.
2055. In re Edward Groose, Pe-
tition for discharge. Hearing March
6th.
1969. In re Joseph De Bow.
Same.

1904, William D. Edwards.
charged.

Dis-

Actions Commenced.
‘eb. 2.

14575. John W. Street vs. Richard C.
Parsons et al.  Money only. Street & Bent-
ley.

14576. Sarah E. Haines vs. Eliza Jane
Lambert et al. To subject land. G. H.
Foster.

14577. Clemenz Stolz vs. Louise C. Boltz.
Money, to foreclose mortgage, and for equit-
able relief. Hadden & Bacon. Feb. 3

eb. 3.

14578. C. A. Krauss vs. L. Zimmerman,
Appeal by deft. Judgment Jan. 22. Wilson
& Sykora; Robixon & White.

13579, Isaac M. Brown vs. H. A. Smith,
Money only. Robison & White.

14580. James Conner et al. va. James
Graully, admr. etc. et al.  To subject land,
injunction and other relief. G. H. Barrett.

14581, Joreph Uher ve. J. H. sSlaw=on
et al. Money, to subject lands, and relief.
Babeock and Nowak,

14582. Frank Kaftor vs. the City of
Cleveland.  Money only. Chas. F. Morgan,

14583. Wm. Branch vs. Woodrutt Sleep-
ing and Parlor Car Co. Appeal by delt.
Judgment Jan. 16. H. H. Pappleton.

14584. Lucien Crawford vs. F. M. Mills.
Appeal by deft.  Judgment Jan. 6. b

“eb. 4.

14585. Babceock, Hurd & Co., partners,
etc. va. Geo. W, Burket et al. Cognovit.
John W. Heixley; Echo M. Heisley.

14586. Same va. Same. Same. Same.

14587. Martin Knecht vs. Louis Knight.
Money only. Kersler & Robison.

14588. Sigmund Mann et al. vs. Jacob
McGilenen, Cognovit.  Geo. M. Zeigler;
Wm. B. Sanders.

14589.  Wm. Ryan vs. Elizaneth McClus-
ky et al.  Equitable relief and sale of land.
T. H. Graham.

14590, Jawmes Parker et al. vs. Elizabeth
Hoosick et al.  Money, to forclose mortgage
and relief. Geo. H. Groot.

‘eb 5.

14591. Samuel G. Baldwin vs. John
Kneale et al.  Tosubject lands. . P,

14592, Levi Booth va. H. A. Massey et
al. Relief. Grannis & Griswold.

14593. Inre application of and pro-
ceedingy ot Wo 8, €. (Qtis, to vacate a por-

e
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tion of J. H. Sargent’s snbdivision ete. To
vacate allottment. E. P. Blikensderfer.

14594. A. W. Harmon vs. City of Cleve-
land. Appeal by deft. Judgment Jan. 18.
Heixley, Weh & Wallace.

14595. H. D. Richmond ve. Thos. Graves
admr. etc. Appeal by deft. Judgment
Jan. 21.

Feb. 6.

14596. Geo. D. Brainard- va. Johanna
Devine et al. Foreclosure and sale of land.
P. Prentiss,

14597. John Kleinhenz vs. The, St. Bon-
iface Society. Money only. Gilbert, John-
son & Schwan.

14598. Liberty Lodge No. 3, A. O. G.
ve, Geo. Young. Money and to subject
land. W.C. Kerrnish and F. K. Collins.

14599. L. B. Eager vs. Fanny Johnston.
AE al by deft. Judgment Jan. 16. Wm.
A E:y; Marvin, Taylor & Laird.

14600. Geo. Buskirk vs. Herman Schwab.
Appeal by deft. Judgment Jan. 9. Geo.
Schindler; Frederick Beuhne.

“eb. 7.

14601, The Commercial National Bank
vs. Robert Lowe et al.  Replevin, W, J.
Roardman.

14602. Amasa Stone va. Theodore Voges
et al. Money only. B.R. Beavis,

14603. Daniel Gay vs. Wi, Gay et al.
To recover possession of land and for mon-
ey. Chas. L. Fish, J. K. Hord, W.T. Buk-
ner.

14604. Tabitha Dunn vs, Chas. F. Nor-
ton. Money only. W. 8. Kerruish.

14605. L. B. Eager vs. John Allen et al.
A ppeal by deft. Judgment Jan. 27,

14606, Chas, Patterson vs. Geo. T.
Pierce. Appeal by deft. Judgment Jan.
24. J. M. Stewart; R. A. Davidson,

14607. Tobina Falk et al. vs. The Grand
Lodge of the North and Southwest of the
American Jewish Order of Kesher Shel
Barsel. Money only. W. C. McFarland.

14608. Wm. J. Crowell vs. Mary A.
Ieonard et al. Money and to subject lands.
S. A. Schwab.

Feb. 8.

14609. T. K. Bolton vs. David Hoftiman
et ul. Money only. Bolton & Terrell.

14610. Sarah L. Babcock vs. The Man-
hattan Life Ins. Co. Money only. Baldwin
& Ford.

14611. Lawrence Reister vs. The Lake
Shore Foundry. Money only. James
Fitch.

14612. John De Veny va. S. L. Thorpe.

Money only. P. P.
14613. muel Brooker vs. Paulina
Hartman. Money only. Arnold Green.
14614, W. W, Spier va. J. & 1. Lehman.

Appeal by deft. Judgment Jan. 16. L.
Van Scotten.

14615. Christian Sousler va. John Dewar
et al. Appeal by deft. JudgmentJan, 11.
Street & Bentley.

14616. Benjamin Fontain va. John De-
war et al. Same. Same.

14617. Jacob Free vs. C. G. Murphy et
al. Judgment Jan. 15. Street & Bentley.

14618.  Allen Armstrong exr. etc. of
Heman Baruuwm, deceased,.ve. J. F. Storey
et al. Mouey and to subject lands.  J. M.
Coffenberry, E. P. Blickensderfer.

1461Y. Con. Sullivan vs. Geo. T. Pierce.
Appeal by deft. Jadgment Jan.2L J. M.
Stewart; Davidson and Baldwiu.

14620. Horace W. Hubbard vs. J. K.
Hord, admr. ete. of John Drum, deceased. |
Money only. Mix, Noble & White.

14621. Ede. Sawtelle vs. Edward R. Whi-

ting et al. Money and to foreclose mort-
gage. Gilbert, Johnron & Schwan.

14622, John C. Heimberger ve. Court
Pearl of the Rhine A. O. F. Money only.
John T. Sullivan.

14623. W. W. Andrews vz, Henry Lester
et al. Equitable relief. P.P., and P. H.
Kaiser.

14624. The Willow Bank Coal Co. vs.
Chas. L. Crawford et al. To foreclose
nortgage and relief. Ranney & Ranneys;
J. H. Webster, Ingersoll & Williamson.
Wm. B. Sanders, Willey Sherman & Hoyt.

14625. Geo. W, Canfield vs. the City of
Cleveland. Injunction and relief. Gage &
Canficld, Robison & White.

14626. Chas. C. Baldwin vs. Jlijah
Worthington et al. To subject land. Bald-
win & Ford.

14627. John H. Sargent et al. vs. Sebas-
tian Sauer et al. To rescind contract, for
account, sale of land, injunction and relief.
J. 8. Grannis,

Feb. 10.

14628. Edward Dudley vs. Ann Ward
et al. Money and foreclosure. J. L. Athey.

14629, J. H. Peck vs. Joseph Chandler.
Cognovit. J. A. Smith; F. H. Kelly.

14630. Ienry Wick et al. vs. Chas. W.
Ames, Cognovit. 0. J. Campbell.

14631. Daniel D. Voorhies vs. Samuel
S. Calhoun et al. Cognovit. Sith S.
Wheeler; Frank N. Wilcox.

14632. The State of Ohio ex rel.
Kilbane.  Bastardy.
Wm, Clark.

Alice
John T. Sullivan;

Feb. 12,
14633. Melchoir IHout vs. Frank Heicr.
Money only. Babcock & Nowak.
14634.
Shuttle et al. Money and sale of mortgaged
premises. G. A. Hubbard.

Feb. 12.
14635. H. 8. Adams vs Adam Greenlee
et al.  Ap_eal by defts. Judgment Janua-

ry 11. Eck M. Heisley; Ball & Raynolds.

14336. Tod, Wells & Co. v& B. W, Smith
et al. Money only. Ball & Raynoldx.

14637. Rebecca Schwanz va William C.
Lyons et al.  Money and to subject lands.
S. A. Schwab; P. P, 8. A. Schwab.

14638. Frasier and Ransom vs J.T.
Wilson. Appeal by deft.  Judgment Jan-
uary 21.

14639.  Richard Shean vs John Shean.
Specific performance and other equitable
relief. Adams & Rogers,

14640. Thomas Pelkington vs James
Grant.  Appeal by deft. Judgment Janua-
ry 13. Sanders,

Feb. 13.

14641. In re Trustees of the Tabernacle
Church and Society vs John Benunett et al.
To change name of incorporated society. .

14642 Andrew Platt vs R. D. Harper
et al. Money, to foreclose mortgage, and
for equitable relicf.  J. B. Baxton.

11643  Same vs John Garland.
and equitable relief. Suame.

Money

Feb. 14.

14644  Joseph I1. Redett & Suns vs E. P.
Cunningham.  Cognovit.  Foster, Hinsdale
& Carpenter; 1. K. Davis.

14645 V. C. Taylor,"as assignee etc., v8
Lucius W. Curtiss et al. Money and relief.
George 8. Kain; W. W, Andrews.

14646 = Francis A. Bates et al va J. M.
Henderson ax assignee ete.  Relief and al-
lowance of claim.  Ranney & Ranncys.

14647 _ Lorenz Gleim vy Peter Provo.
Money only.  George A. Kolbe.

14648 Azariah Everctt et al vs The

Noah N. Spafiord vs.  John F.

Union Iron Works Co.
Webster.

14649 Henry Micklish vs J. T. Harri-
son. Money only. R. A. Davidson.

14650 Mary Ann Munson vs William
Fulton, guardian etc. To quiet title. Jack-
son & Pudney; Robison & White.

Feb. 15.

14651 Elisha Savage vs A. B. White et
al. Money and sale of mortgaged lands.
G. H. Hubbard.

14652 Norman C. Baldwin vs Frederick
C. Pelton, late treasurer, etc. Money only.
Baldwin and Ford.

14653 Dora A. Dahnert va C. L. Russell
et al. Equitable relief. Safford & Safford.

14654 H. Haines vs George Zaun. Mon-
ey and to subject lands. H. J. Caldwell

14655 Charles Daus et al vs Robert Ev-
ans et al. Money and to subject lands. Gil-
bert, Johnson & Schwan.

14656  Silas C. Short v& Ransom Metcalf
et al. Money and relief. K. P. Wilmot.

14657 Edward Stanley vs C. L. Russell
et al. Money only. Mix, Noble & White.

14658 Lydia R. Chase et al va The City
of Cleveland. Money only. Same.

14659 Gottlieh Ulmer vs Martin Ulmer.
l;(um‘y only. 8. Burke and William B. San-
ders.

14660 Frank Seifert vs H.

Money only. J. H.

Kramer.

Cognovit. Mix, Noble & White; C. F.
Morgan,
14661 The Onondaga Iron Company vs

The Union Iron Works Co.  Money only.
Baldwin & Ford.
Feb. 17,

14662 J. M. Nowak vs John T. Sullivan.
Appeal by deft. Judgment February 1. W.
A. Y;;bcock; J. M. Stewart.

14663 Peter MeDonough va the CC C &
I Railway Co. Money only. Foran & Wil-
lHams.

14664 Jacob Greis vs .J. W. Walkey et
al. Foreclosure. John W. Heisley.

14665 L. A. Willson et al vs William
Macy et al. Inaid of execution and for
equitable relief. Wilson & Sykora.

14666 Isaac Revnolds vs E. A. Stein,
Appeal by deft. Judgment January 25th,
Bolton & Terrell.

Feb. 18,

14667 Frank Parker vs George H.Class.
Equitable relief. Mix, Noble & White.

_14668  The 24 National Bank of Cleve-
land vs Robert Marbach et al.  Money, sale
of lands and relief. B. R. Beavis,

14669  Caroline Mayer vs Jacob Mayer
et al. For assignment of dower. Jackson &
Pudney.

Motions and Demurrers Filed.
Feb. 13.
2309 Wightman vs Goulding. Motion
by plaintiff for the appointment of a re-

ceiver. ’ .
Feb. 14.
2310 Hoffman vs Morrison. Motion by
Arnold Green, administrator of plaintiff,
for order substituting him as party plaintiff
in place of M. D. Lewix, admr.
Feb. 15.

2311 Hoftman vs Fay et al. Motion by
defendant Michael Cyrus to strike from pe-
tition as irrelevant etc.

2312 White vs Wettrick. Motion by de-
fendant for a new trial.

2313 Richardson va Vassler et al. De-
murrer by plaintiff to the, answer of C.
Vassler.

2314 Alford vs Wagner. Motion by de-
fendant to-strike from the petition as irre-
levant etc.
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2315 Alford vs same. Same.

2316 Tiedman vs Byer. Motion by de-
fendant to strike from the files.

2317 Jennings vs Doyle et al.
by defendant for a new trial.

2318 McCarty vs Vaughn. Same.

2319 Hickox et al ve Ford, administra-
tor etc. Demurrer to the answer.

‘2320 Elaseer vs Naftel et al. Demurrer
by plaintiff to the anawer of George Kloaz.

2321 Reichard vs Wagner et al. Motion
by defendant George E. Wagner to strike
from files all papers attached to the peti-
tion. Feb. 17.

2322 Jones et al vs Smith et al. Motion
by plaintiff to strike from the files the cross-
petition of defendants Smith and Stevenson,
and the answer of defendant Cokran.

2323 Le Vine vs Seymour. Motion by
plaintiff for leave to enforce judgment, not-
withstanding superzedeas bond.

2324 Koblitz vs Stark et al.  Motion by
plaintiff to dismiss appeal and strike tran-
script from files.

2325 Cook vs Bothwell et al. Motion by
defendants Everett, Weddell & Co., to di-
rect sale of vessels advertired by United
States Marshall, and to direet receivor to
intervene in that suit for surplus after pay-
ment of admiralty liens.

2326 Schultz vs Betterly et al. Motion
by plaintiff to stay further proceedings on
cxecution and to enter satisfaction of judg-
ment on record.

Motion

Feb. 18,

2327 Hunt vs Fuller. Motion by de-
fendant for a new trial.

2328 Taylor, by etc, v Graves et al.
Motion by d};fendam. Thomas Graves for a
new trial.

2329 Parker vs Closs. Motion by plain-
tiff for the nrpointment of a recciver,

2330 Halle va Beck et al. Motion by
plaintiff to refer case to referce with notice
of motion and consent to refcrence by de-
fendant John Huntington.

2331 Johnson, by etc. vs Holmden et al.
Demurrer by plaintiffs, Thomas and E. J.
Holmden,to paragraph 1 of reply to amend-
ed-answer,

2332 Same vs same. Motion by same to
strike from reply of same as irrelevant.

2333 Backus et al vs Aurora Fire and
Marine Insurance Co. Demurrer to amend-
ed petition,

2334  Brant vs Hartford Fire Insurnnce
Co. Motioun by defendant to disiniss action
for want of petition.

Feb. 19.

2336 Case vs Craig. Motion by defend-
ant for new trial.

2337 Cink v8 Colbrun. Same.

2338 Newton, nssignee, vs Whitman et
al. Motion by defendant to set aside ap-
praisal.

2339 Williams vs the C C C&I Ry
Co. Motion by plaintifi to strike from an-
swer as irrelevant.

2340 Owens vs Purdy. Demurrer to an-
Awer.

2341 Lennon vs same. Same.

2342 Wick et al vs Newton et al. Motion
by defendants to make the petition more
definite and certain.

2343 National City Bank, etc, vs Raible.
Motion by defendant for new trial,

2344 Lewis Jr, by ete, vs Lane. Motion
to require plaintift to give additional secu-
rity for costs.

2345  Lock va Marquardt et al.  Motion
by plaintiff for order for distribution of
proceeds ip hands of clerk,

) Feb. 20.

2346  Williams et al vs Singer Man’g
Co et al. Motion by defendant to require.
plaintiff’ to separately state and number
causes of action and to strike certain mat-
ter from petition.

2347 Strauss, assignee ete, vs Duncan et
al.  Dewmurrer by defendant A Rashgower
to the petition.

2348 Eells, trustee, va Kinsman Street
Railroad Co ¢t al. Motion by defendants
Amasa Stone, the Commercial National
Bauk, and D P Eells and others, admrs etc,
to dismiss action as to C F Lmery and to
strike his original wnd supplemental answer
and cross-petition from tlw files.

2349 Hurlbut vs Reinthal et al,  De-
murrer by defendant to reply. )

2350 Eclls, trustee, va Kinsman Street
Ruilroad Co et al. Motion by defendants
D P Fells et al; admrs ete, Amasa Stone,
Commereial National Bank, W R Porter
and R Everett, admr, o dismiss  action as
to defendant Samuel # Perly, exr ete, and
to strike his answer and cross-petition from
the files.

2351 Hamlin vs Robison et al.  Motion
by plaintift to confirm partition made by

Sheriff.  Granted,
2352  Leslie et al va Mueller, survivor
cte.  Motion by plaintift' to strike answer

from the files:

2353  State of Ohio ex rel J C Hutchins,
Pros Atty, vs Hardy. Demurrer by detend-
ant to 2d ground of complaint of informa-
tion,

2334  Same vs same,
ground ete.

2355  Asheraft vs Grosse et al.  Demur-
rer by plaintiff to 1st defense of  anzwer of
Charles Grosse to the amended and supple-
mental petition,

Motions and Demurrers Becided.

IFeb, 14,

2211 Johnson vs Brown. Overruled at
defendamt’s cost. Defendant has leave to
amend answer by February 17th.

1764 Reed vs Berchtold et al.
ruled.

1875 Mygatt, trustee, vs Cleveland &
Newburgh Railroad Co. Withdrawn.

Demurrer to 3d

Over-

1876 Same vs same. Same.

2267 Koebel vs Fischer. Overruled.

2268 Lock vs Marquardt et al.  Report
confirmed.

2310 Hofftman vs Morrison. Granted.

Plaintiff has leave to amend without cost.
Feb. 20,
2144 Drea. adnr, vs Carrington et al.
Overruled. Defendants except.
2351  Hamlin vs Robison et al. Granted

WANTED.

A Stenographer secks employment for whole or
part of his tinie.  Law instruction econsidered part
compensation.  lsan expert type-writer operator.
Address W. J.,6, 130 W. 4th street, Cincinnati. O.

J. G. Pomerene.)

Pomerene & Co.
LAW STENOGRAPHERS,

19 12 PUBLIC SQUARE,

J. . Pomerene U. 8. Commisssoner, Official Sten-
orrapher of the Common Pleas, Prolate and Dis-
r,ct Courts of Cuyahoga Coanty, and No'ary Public.

(M. J. Davies,

LAW BOOK FOR SALE.

C OOLEY ON TORTS. Just issucd, .70,

Apply at this office.

5..TO THE PROFESSION, &t

ALL KINDS OF

[Law Printing

Exccuted in the

HIGHEST STYLE OF THE ART.

AND AT

GREATLY REDUCED RATES,

At the ofiice of

The Law Reporter

19 1-2 PUBLIC SQUARE,

CLEVELAND, 0Il10

Special attention paid to Briefs] and
Records,

Also Catalogues, Constitutions and By-

Laws, Statements, Circulars, Cards,

Bill-Heads, Letter-Heads, Pamph-

ete.y ete,



. @he dleveland Haw Heporter.

VOL. 2.

CLEVELAND, MARCH 1, 1879.

NO- 9.

CLEVELAND LAW REPORTER.

PUBLISHED EVERY SATURDAY BY
. J. ¢. POMERENE,
EDITOR AND PROPRIETOR.

_———

Terms of Subscription:
One year (in advance)
Single Copies. eamencnrnaeasaresee
One Year with Assignment (Supplement)........

500
Rates of Advertising.

Space. |1 w. 12w.|tw.)dw. i 3m.)6m. |1 year
) ST SN 100 1.95) 2,501 3.25| 8.001 15.50] 25.00
2upsof 22000 3501 4757 6.00,15.750 30.00]  45.00
1@ col.......] 3.00] 5.50| 8.00{10.50 23.00{ 40.00{ 75.00
ool 550 9.30[15.00{18.00 30.00{ 75.00] 125.00
1ol 2200 110.00 [13.00 {25 00 32200 s0.00{ 130,00 225.00

Advertisements must be paid for in advance,
whea not so paid 30 per cent. will be added.
Le sal notices not included in above.
All communications should be addressed to
THE CLEVELAND LAW REPORTER,
1944 Public Square,
Cleveland, O.

CONTENTS:
Page
Cuyahoga Common DPleas, January
Term, 1879. - - . - - 65

Cuyahoga Common Pleas concluded ;
Appeilate Court of Illinois, -
Appellate Court of Illinois, concluded ;
U. 8. Circuit Court S. D. of Ohio, -
U. 8. Circuit Court 8. D. of Ohio, con-
cluded ; U. 8. District Court, South-
ern District of Tenncssee, - -
U. 8. District Court, Southern District
of Tennessee, concluded ; Record of
Property Transfers, - - - -
Rocord of Property Transfers, conclu-
ded; U. 8. Circuit Court, N. D. of
Ohio. I
U. 8. Circuit Court N. D. of Ohio,
concluded; U. 8. District Court, N,
D. of Ohio; Court of Common
Pleas—Actions Commenced - -
Court of Common Pleas concluded;
Motions and Demurrers Filed; Mo-
tions and Demurrers Decided, -

66

68

69

71

72
CUYAHOGA COMMON PLEAS.

JaNvARY TEerM, 1879.

-

ANNIE REHAK VS. JOHN M. WILCOX,
SHERIFF.

The re-filing ol an original chattel mort-
gage, with all proper indorsements, is a sub-
stantial compliance with the statute.

Although the morigagee of chattels neg-

:ﬂ.cl.s and failsto re-tile his mortgage (orcopy)
within a year from and after the first filing,
yet if he does so re-file it after the year, he
will, in the absence of fraud, be protected
and his mortgage will be valid, as against

an execution creditor, whose execution is
not levied until after the second filing.
JONES, JUDGE :

This case comes into this Court on
error from a Justice of the Peace, to
reverse a judgment rendered by said
Justice in favor of the defendant, in
error, also defendant helow.

The plaintiff in error held a valid
and regular chattel mortgage from a
society called the ‘“Slavonska Lipa”
upon its personal property, which
said chattel mortgage was duly filed
with the County Recorder in manner
and form required by law, on the 20th
of October, 1877, at 4 pr. M.

Said mortgage was not, nor was a
copy thereof, re-filed ‘‘within thirty
days next preceding the expiration of the
term of one year” as the statute directs
it shall be; but said mortgage was
duly verified and re-filed oa the 21st
day of October, 1878, at 10.06 a. .,
about one day after the expiration of
the year.

One John Kopstein had recovered
a judgment against said Society at the
March Term, A. D. 1878, of the
Court of Common Pleas, and after the
refiling of said mortgage said Kop-
stein ordered out an execution directed
to the Sheriff of Cuyahoga County,
who, on the 24th of October, 1878,
made a levy on the property mention-
ed and deseribed in plaintift’s mort-
gage. The plaintiff thereupon re-
plevined the property under her mort-
gage from the Sheriff, and in the trial
below the Justice found that the
mortgage to the plaintitt had no
validity, as against the levy of the de-
fendant who was the Sheriff who
levied the execution.

It is conceded that the mortgage
was given to sccure a just demand,
and that this demand had not been
satisfied when the levy was made.

The important question is whether
the mortgage had ceased tobe a valid

ing, a3 it does, the further question ax
to whether the re-filing of the mort-
gage after the expiration of the year

tect the mortgagee as against an exe-
i cution creditor, where the execution
lis not levied until after the second
filing, ~

lien as against the defendant, involv-!

tuin:'has never been decided in this
State.

Our statute on this subject reads as
follows: ““ Every mortgage so filed
shall be void as against the ecreditors
of the person making the same, or
against subsequent purchasers or
mortgagees in good faith, after the ex-
piration of one year from the filing
thereof, unless within thirty days nect
piceeding the expivation of the said term
of one year, a trne copy of such mort-
yaye, together with a statement ex-
hibiting the interest of the mortgagee
in the property at the: time last afore-
said claimed by virtue of such mort-
aage, shall be again filed in the office,
Xe—Vol. I. S. & C. p. 475 and 476.

In the 7 O. St. Rpts., p. 198 it
was held that the re-filing of the origi-
nat mortgage  with  the proper and
requisite indoresments, is a substantial
compliance with the provision con-
tained in the above statute—and I
thiink that there is nothing iu the
statute that invalidates a chattel mort-
gage filed after the exl)imtion of one
year from the first filing as against
liens acquired subsequent to the second
filing. 1t a mortgagee wishes to main-
tain a continuous lien by his mortgage
he can only do so by complying with
the statute, and re-file within thirty
days next preceding the expiration of
the year; but if he docs not do so,
but allows the thirty days or the vear
to elapse, and re-files the original
mortgage properly verified (or a copy)
after that time and if 1t is so re-filed
and before other intervening liens
occur or attach, his mortgage while
so re-filed, in the absence of fraud,
must prevail against subsequent liens
on the property deseribed in the mort-
gage.

There is nothing in the statute that
will make such a mortgage invalid as
between the mortgagorand mortgagree
if the original or a copy is not filed
within the thirty days, &c.as between:
the mortgagor and morgagee it will
always be valid; if not re-iled (it is

from the first filing, is effectual to pro- all the same a valid mortgage), be-

comes inoperative, dormant and in-
valid as against ceeditors and pur-
'chasers—and upon being re-filed will
beeome valid and revived ag against

This question, so fur as I can ascer-'such creditors and] purchasers whose
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liens had not attached during the in-
terval.

Entertaining these views, the judg-
ment below must therefore be re-
versed.

~ StoNE & HESSENMUELLER,
+ Atty’s for Plaintiff in Error.
WILLSON & SYKORA,
Att'ys for Defen’t in Error.

SBAGE V8. THOMPSON.
In this case Judge Jones held that
a purchaser at a tax sale had no lien
upon the ‘Propert.y urchased for the
amount of the purchase, the penalty
and interest.

APPELLATE N%OURT OF ILLI-

First DisTrICT.—OPINION
Nov. 19, 1878.

STEPHANI V8. CATHOLIC BISHOP OF
CHICAGO.

FiLED,

Where a lessee of real estate covenanted to
pay all water rates, and all asseasments
whatever levied thereon, or charged
on said premises. Held, not to include
State, county and city taxces for general

purposes.
The opinion of the court was de-
livered by
PLEASANTS, J. :

In each of two leases of several lots
in the city of Chicago, bearing date
respectively, July 1, 1858, and Jan-
uary 1, 1859, between the defendant
in error of the first part, and the
plaintiffs in error of the second part,
was contained the following cove-
nant: *“ And the said party of the
second part, their heirs, executors,
administrators and assigns, agree fur-
ther to pay (additional to the rents
above specified,) all water-rents and
all assessments whatsoever levied
thereon, or charged on said premises,
for and during the time for which the
lease is granted;” and the single ques-
tion presented by this record is,
whether the ‘‘assessments” so men-
tioned included State, county and
city taxes, for general purpuses.

Vhatever other meanings may be
attached to the term in various con-
nections, the partics here have as-
sumed in their agreement that at the
time of the execution of these leases,
it was the proper designation of some
or of all kinds of public charges upon
real estate in the city of Chicago, and
employed it accordingly. The plain-
tiffs in error claim that it applied only
to such as were imposed to meet the

cost of local and compensating im-
Erovements; since more commonly
nown as rpecinl assessments, while
the defendant in error insists that it
included as well the general taxes
above mentioned. It is to be observ-
ed that in this inquiry there is nothing
in the context to guide us. From the
use of the term alone, as otherwise
shown, or as the subject of common
knowledge or of judicial notice, we
are to arrive at the meaning, which
of its own unaided force, it then con-
veyed.

In support of the claim for the
broader signification |the following are
adduced as instances of such use.
Section 2 of chapter V. of the city
charter of 1851, confers power to levy
and collect **taxes” on real and per-
sonal estate, when required, among
other purposes, ** for the erection of a
city hall or bridewell: Provided, the
estimated cost * * * may be ap-
portioned assessments.” Manifestly the
term was not here used to signify the
taxes, but the proceedings raising
them. The antecedent clause au-
thorized the apportionment of the
cost into installments, and this pro-
vided for its collection—not in such
installments for that was already im-
plied; but ““by (means of) a series of
annual” proceedings herc called ‘asses-
ments.” Laws of Ill.,, 2d session of
'49 and ’51. p. 149.

Section 6 of the same chapter pro-
vides that if at the close of any muni-
cipal year it shall be found that there
has been expended in any division of
the city for strictly local purpose more
than its relative proportion, “‘it shall
be the duty of the common council
the ensuing year to increase the gen-
eral taxes in such division by the
amount of such excess,” and at the
same time ‘‘to abate such excess from
the assessment in the other divisions.”
In this instance—and in the singular
number—it would seem to indicate a
statement or representation in some
form, of the amount of the taxes in
the divisions referred to.

But whatever is meant, since it was
something that was to be abated, or
abated from before any taxes were to
be collected, it could not have been
those taxes. Scction 49 of the Gen-
eral Revenue Act of 1845, declares
that the assessment shall be a lien on
the personal property of all persons
owing taxes from and after the time
the assessment books are received by
the collector for the State and county
taxes due thereon, and no sale,” &c.
Scates Statutes, p. 1080,

A lien is a tie that binds property

ta a debt or claim for its satistaction.

It is always either a statute, a writ,
or a record, an instrument or a pro-
ceeding, and so necessarily distinct
from the debt. The assessment here
declared to be a lien for the tax, for
that reason can not be the tax. It is
the proceeding by which the tax is im-
posed, and so the Supreme Court ap-
pear to consider it, although that
question was only incidentally refer-
red to in Hill vs. Figley, 23 Ill., 420.
Bection 254 of the Revenue Act of
1874 also declares that, ‘‘the taxes as-
sessed upon personal property shall be
a lien upon the personal property of
the person assessed from and after the
time the tax-book is received by the
collector.” R. S., 1874, p. 899. This
provision is substantially the same as
the one last above quoted, and it is
argued that the substitution in this,
of the word ‘“‘taxes” for the word *“‘as-
sessment” in that, shows that they
bear the snme sense. But it will ke
noticed that it is not the ‘‘taxes”
which are declared to be a lien upon
the property, but the ‘‘taxes assessed,”
and these are the terms substituted
for *‘assessinent.” A tax assessed isa
sum found and declared to be due for
a public purpose by some prescribed
proceeding, and it is this proceeding
which is here intended as what consti-
tutes or creates the lien, just as when
we say, somewhat loosely, that a
mortgage debt or a judgment debt is a
lien, we mean and are understood to
mean, that the mortgage or judgment
constitutes or creates the lien for the
debt. That the proceeding and not
the money debe is here referred to,
further appears from the application
of the same term ‘‘assessed” to the
person in the same manner as to the
property.

Lastly, the language of Mr. Justice
Breese, in The State of llinois vs.
The Illinois Central R. R. Co., 27 Ill.,
64, is cited as illustrating and sanc-
tioning the use of the term in the
broad sense here claimed. Having
stated that upon the list of the stock,
property, and assets of the company
mentioned, “‘the auditor assessed a
tax,” &ec., he adds, ¢ and for the non-
payment of this assessment, this suit
is brought.” The auditor assessed
the tax, took some proceedings to im-
pose it, and to manifest the fact and
the amount, this proceeding then was
distinet from the amount, and the ex-
pression relied on *‘non-payment of the
assessment,” i8 clearly elliptical for
non-payment of the debt or amount
ascertained by the assessment.”
Doubtless numerous instances might
be found in which very scholarly
judges have written of the non-pay-




THE OLEVELAND LAW REPORTER.

67

ment of a judgment or of a note, and
yet it would scarcely be contended
that they regarded th~ record or note
as meaning the money mentioned in
them.

The foregoing are all the instances
which have been adduced to show a
meaning of the term assessments as
used in this State, which would in-
clude general taxes. The majority of
them occurred since the execution of
the leasesin question, but to our appre-
hension neither of them shows it. It
is often used to signify a proceeding
which does include them, but here it
was used as a proper specific designa-
tion of the charges upon the property;
and in that sense we are not advised
of any usage or authority which even
recognises it. Nor dces the addition
of the term whatsoever operate to ex-
tend the meaning, for they must still
be ‘‘assessments.” On the other hand
examples showing that in its use as
such designation 1t signified specifical-
ly and exclusively those charges im-
posed upon real estate by authority of
the city to defray the expense of local
improvements in proportion to the
benefits received are so numerous,
clear, and well known, as scarcely to

uire a reference to them. See the
Charter of 1837, Laws of 1836-7, p.
541; the Charter of 1851, chapters
VI., VIIL., VIIL., the amendator
acts of 1854, Laws of 1854, p. 218 §
8; and of 1852. Private Euws of
1857, p- 902, § 42, and for the pro-
visions of the General Statutes,
Scates’ Statutes, pp. 202, 1006.
Throughout these enactments the dis-
tinction between the designations,
taxes and assessments, and the things
thereby respectively designated is uni-
iformly observed. It secms also to
have been recognised by the Supreme
Court in The Canal Trustees vs The
City of Chicago, 12 I1l., 403, and the
numerous cases arising on proceedings
for assessment must have made it
quite familiar in the community.

In this state of facts it would be
unprofitable to inquire for the popu-
lar meaning of the tern in question
as stated by lexicographers, or for its
significance, as used in the statutes or
judicial decisions of other States. For
we suppose that this contract is to be
construed in the light of the legisla-
tion and usage of this State, and if
they affix a definite meaning to it the

arties are conclusively presumed to
ave so employed it. We are con-
straided to conclude that they do, and
that the meaning s0 affixed does not
include the general taxes.

The Circuit Court instructed the
jury otherwise, and they found a ver-

dict for the defendant in error for the
amount of such taxes paid during the
series of years for the execution of the
leases to the institution of this suit,
which the Court refused to set nside.

For these errors the judgment of
the Circuit Court is reversed and the
cause remanded.’

Reversed and remanded.

U. S, CIRCUIT COURT, S. D. OF
OHIO.

THE UNITED STATES V8. GUS. CLARK.

On Motion to Quash the Indictment
Against Clark—The U. 8. Laws
Constitutional.

BAXTER, J. :

The defendant was a judge of the
election held recently in Cincinnati,
at which members of Congress were
voted for, appointed by the State au-
thorities, and stands indicted, under
section 5,515 of the revised statutes,
for unlawfully neglecting to perform
certain duties enjoined on him as such
judge by the laws of Ohio. He ap-
pears and moves to quash the indict-
ment, not because it is not within the
purview of the act of Congress under
which it is fraimed, but on the ground
that section 5,515, declaring such
neglect of duty an offense against the

Y | United States and punishable by in-

dictment in the Federal Courts, is
unconstitutional and void. And in
support of this position, learned ‘coun-
sel have referred us to the case of the
Commonwealth of Kentucky vs, Den-
nison, Governor, etc., 24 Howard,
66. We have been familiar with
this case for a long time, and at the
request of defendant’s counsel have
re-examined it with considerable care.
The facts are that the Governor of
Kentucky had, in pursuance of ‘the
act of Congress in that behalf enacted,
made a demand on Gov. Dennison,
then Governor of Ohio, for the ap-
l)rehension and surrender of an al-
eged fugitive from the former State,
but Gov. Dennison refused to comply
with that requisition. Thereupon an
application was made by the Com-
monwealth of Kentucky to the Su-
preme Court of the United States for
a mandamus to compel Gov. Denni-
son to perform the duty imposed upon
him by the law. The Court refused
the mandamus, and said: ¢ The
act does not provide the means to
compel the execution of this duty nor
inflict any -punishment for neglect or
refusal on the part of the Executive
of the State; nor is there any clause
or provision in the Constitution which.
arms the government of the United

States with such power. Indeed,
such a power would place every State
under the control and dominion of the
general government, even the admin-
istration of its internal concerns and
reserved .rights. And we think it
clear that the Federal Government,
under the Constitution has no power
to impose upon a State officer, as
such, any duty whatever and compel
him to perform it; for, if it possessed
this power, it might overload the
officer with duties that would fill up
all his time, and disable him from
performing his obligations, and might
impose on him duties of a character
incompatible with the dignities to
which he was elevated by the State.”

We recognize in this .decision an

authority binding on us. And if that
case and this are alike, defendant’s
motion must prevail. The duty of
providing by law for the arrest and
return of fugitives is imposed by the
Constitution exclusively on Congress.
And in exercising the power thus
conferred, Congress saw fit to impose
the duty of causing fugitives to be ar-
rested and surrendered to the demand-
ing State on the Chief Executive of
a State in which the fugitive might
be found. The duty thus enjoined on
the Governors of the States was gen-
erally exercised by them in all proper
cases. But in the case of the Com-
monwealth of Kentucky vs. Dennison,
the latter declined to act, and the Su-
preme Court, as we have already
seen, when applied to for a manda-
mus to compel him, held that the
Federal Government could not re-
quire him to perform such a duty.
The language of the Court was, of
course, employed with reference to
the facts of the case then before it.

But the duty of providing for the
election of - members of Congress is a
matter in which both the Federal and
State Governments have an interest.
““The times, places and manner of
holding the elections for Senators and
Representatives shall be prescribed in
each State by the Legislature thercof';
but the Congress may at any time, by
law, make or alter such regulations,
except as to the places of choosing
Senators.”

So it will be scen that the obliga-
tion to provide for the election of
members of Congress is one that at-
taches to both the General and State
Governments. And under the legis-
lation upon the subject, the States
hold the elections through ofticers of
their own selection. But this duty
is not left entirely to State Supervision.
It is performed under and in pursu-
ance of the laws of both powers. The
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Federal Government does not assume
to overload a State officer with duties
incongistent with his dignity, or with
“his obligations to the State.” Nor
does it undertake to compel such
officer to perform such duties which,
under the constitution, are imposed
exclusively on the Federal Govern-
ment, as was true in the case of the
Commonwealth of Kentueky vs. Den-
nison, but commands a faithful com:
pliance on the part of such officer, in
any matter pertaining to the holding
of such elections and certifying re-
turns, etc., that he is required by the
State laws to do and perform. And
any willful refusal or neglect to do
any one or more of the things thus
required, is declared to be a crime
against the United States, and made
punishable by indictment in the Fed-
eral Courts.

We think the law is within the
constitutional powers of Congress and
a very proper and delicate exercise of
the national authority. The law be-
ing, a8 we think, valid, this Court
has jurisdiction of the offense charged
in the indictment, and plaintift’s mo-
tion to quash will be disallowed,

U. 8. DISTRICT COURT.

Western Distriet of Temnmnessec,
(January 11th, 1879.)
IN RE STEELE.

EXEMPTION—CONSTRUCTION OF THE
TERMS ‘‘OTHER ARTICLES AND
NECESSARIES” AND ‘‘WEAR-

ING APPAREL.”

A watch of small value, necessary in the
business of a commercial man, held proper-
ly allowed to the bankrupt as a necessary
article.  The words “other articles and
necessaries,” and “wearing apparel,” as used
in the bankrupt law, construed.

HamwMonp, J.:

By agreement between the assignee
and the bankrupts, the question is sub-
mitted for the opinion of the court, as
if on certificate of the register, whether
or not the refusal of the assignee to al-
low them each his gold watch as ex-
empt property, is proper under the cir-
cumstances set out in the agreement of
facts. John Stecle has been allowed,
and claims no exemption except this
watch, which is described as ““a plain
old style, single-case gold watch, which
he has owned for twenty-five years or
more, and which would scarcely sell
for twenty-five dollars.” R. L. Steele

has been allowed household furniture

worth not more than one hundred
dollars.  The kind and value of the
watch is not stated.

The decisions on this subject are
conflicting. I have examined a good
mauny cases on the general subject, and
find that the conflict grows out of the
divers views as to whether the par-
ticular articles claimed are necessaries
or luxuries, useful oy only ornamental.
It is said in Montague vs. Richardson,
24 Conn., 338, that each case must
depend upon its own particular cir-
cumstances. I think this is a correct
view, and that in some cases the as-
signee may and should allow a watch
or other time-piece, and in others he
should not. These parties were a firm
of merchants, and their valuable as-
sets had been surrendered to their
creditors. They proposed to engage
again in commercial pursuits. It
was held in Harrison vs. Mitchell, 13
La. Ann. 260, that a desk and an
iron safe were exempt as necessary
implements to carry on the business
of a commercial man.

It would not be doing any great vio-
lence to the meaning of the term
‘“ wearing apparel” as used in the
bankrupt act, to include in it a gold
watch of moderate value. The defi-
nition of the word ‘‘apparel,” as given
by lexicographers, is not confined to
clothing ; the idea of ornamentation
seems to be a rather prominent ele-
ment in the word, and it is not im-
proper to say that a man ‘‘wears” a
watch or ‘“ wears” a cane. The ex-
emption law of Arkansas says that
‘““ wearing apparel shall be exempt, ex-
cept watches.” Ark. Dig. 503, 504;
James' Bankruptey 58; Avery &
Hobbs’ Bankr. 68. In Peverly vs.
Sayvles, 10 N. H. 356, under a statute
which exempted “ wearing apparel
necessary for immediate use” it was
held that an overcoat and a suit of
clothes ““to go to meeting in,” were
included. In Ordway vs. Wilbur, 16
Me. 263, cloth sent to a tailor to be
made into clothes was in that form
held to be exemptas *“ apparel,”

In Bumpus vs. Maynard. 38 Barb.
626, the debtor was in bed—his clothes
were on a chair, and his watch on a
table. The officer was sued for refus-
ing to levy on them, and it was held
that they were exempt as ‘‘ wearing
apparel,” notwithstanding they were
not on the person. There were some
expressions 1n the case which indicate
that possibly the Court did not intend
to include the watch as ¢ wearing ap-
parel,” but it is probable they did. It
was decided in Smith vs. Rogers, 16
Ga. 479, that a watch was not wear-
ing apparel.  But in Mack vs. Parks,
S. Gray, 517, it was held, in a case
where an officer with an attachment
asked the debtor to let him look athis

watch, and being permitted, tore it
from his person by breaking the cord
to which it was attached, that the
watch was exempt from seizure at
common law, because by that law
wearing apparel on the person was ex-
empt from levy or distraint. See
Freeman on Ex., sec. 232.

We have no State statute in Ten-
nedsee, that I can find, exempting
wearing apparel, and we depend on
this cammon law principle for immu-
nity in such cases. It issaid in Rich-
ardson vs. Duncan, 2 Heisk, 220, that
our exemption laws are to be liberally
construed, and that is the universal
doctrine of modern times. In thatcase
it was held that an *‘ass” is included
in thestatute which exempts * a horse.
mule or yoke of oxen;” and in Webb
vs. Brandon, 4 Heisk. 285, an ox-
wagon is included in the description—
‘“ one two-horse wagon.”

But, whether a watch may be inclu-
ded in the statutory exemption of
‘“ wearing apparel ” or not, it certainly
may be allowed as ** other necessaries”
under certain Circumstances.

The act (Rev. Stat. 5045) says:
“There shall be excepted from the
operation of the conveyance the neces-
sary household and kitchen furniture,
and such other articles and necessaries
of the bankrupt as the assignee shall
designate and set apart, having refer-
ence in the amount to the family, con-
dition, and circumstances of the bank-
rupt, but altogether not to exceed in
value, in any case, the sum of five hun-
dred dollars.” Under this clause the
late Judge McDonald, of the District
of Indiana, held in re Thiell, 4 Biss.
241, thata cheap watch might be in-
cluded, but the same learned judge
held in re Cobb, 1 N. B. R. 414, that
mere articles of luxury and ornament,
such as watches, pianos, and the like,
should not be allowed. In re Gra-
ham, 2 Biss. 449, Hopkins, J., refus-
ed to allow watches. Some other
cases, cited in the district courts,
where the identical question has
been considered, have not been acces-
sible for examination ; but I presume,
as in these cases, they all turn on the
question whether or not the particular
watch, under the circumstances, was
an article of necessity only, or an ar-
ticle of luxurious ornament, in which
too much money had been invested to
allow it in justice to the creditors. It
will be found in all the cases where
the law does not exempt the article itslf,
when value is immaterial, that this
question of the reasonable or unrea-
sonable value of it controls the case.
The question is to be, determined not
solely by an appraisement of the par-
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ticular article, but also by the attend-
ant circumstances, or, as this statute
puts it, ‘“having reference in the
amount to the family, condition, and
circumstances of the bankrupt.” The
assigiree is to determine the question,
not by mere arbitrary choice on his
})art, but by the exercise of a sound
egal discretion, subject to the final
decision of the court, in the exercise
of its supervising power, re Feely, 3
N. B. R. 66; re Thiell. 4 Biss. 241

The phrase ‘“ other article and nec-
essaries” is a comprehensive but in-
definite expression, and I have been at
pains to discover the principle that is
to direct the assignee and the court in
the exercise of the discretion. This
act is framed like other exemption acts,
and, doubtless, with full knowledge of
the adjudications of the State courts
under similar statutes. 1In Leavitt vs.
Metcalf, 2 Vt. 342, thestatuteexempt-
ed “such suitable apparel, bedding,
ete., and articles of household furniture
as may be neccssary for up-holding
life.” It was held that ‘‘one brass time-
piece” was included, and the court say
there were two former decisions ex-
empting the ‘‘debtors’ only time-
picces,” but they are not cited. It
must be admitted,” says the ecourt,
‘‘that there. is a great convenience in a
family having some means of keeping
time, even in iealth, but more especial-
Iy in sickness. We do not pretend
that a time-picce is absolutely neces-
sary for subsistence, and also many
other articles that have always been
considered exempt under this statute.
The word ‘necessary,” or ‘necessaries’
has ever been considered in legal
language to  extend to  things
of concenicnee and comfort and to
things suitable to the situation of
the person in society, and i3 not con-
fined to things absolutely necessary
for mere subsistence.”  Aun instructive
case is that of Hitcheock vs. Holmes,
43, Conn. (928, where it is said we
may “pass beyond what is strictly in-
dispensible, and inelude articles which,
to the common understanding, sug-
west ideas of comfort and eonvenience.

But having done this, the obligation |

is upon us to exclude all supertluitios
and articles of luxury or ornament.”
Certain - expensive tarniture, includ-
ing a costly clock, were, therefore, ex-
cluded 5 but  a  dizsenting  Judge
thought the clock should have heen
allowed. A piano wax thought to he
a luxury, because ‘it is not an article
of mere comfort, and does not minis-
ter to o want universally felt.”  Dun-
lap va. Edgerton, 30 Vi 2240 In
Garrett vs, Patehin, 29 Vi, 248, it
was said the term “necessavies means

that which is convenient or useful—
which & man procures for his own
personal use, unless extravagant.”
And see Montague vs. Richardson,
24 Conn. 338, which cites McCul-
lough vs. Maryland, 4 Wheat. 316;
Davlin vs. Stone, 4 Cush. 359, which
says ‘‘the articles may be of that
plain and cheap character which,
while not indispensible, are to be re-
garded amongst the necessaries of life,
as contradistinguished from luxuries.”
See, also, Wilson vs. Ellis, 1 Denio,
462, and re Thornton, 2 N. B. R.
189. Guided by thse humane and
liberal principles of construction, I
should say that to a commercial man
a plain, and vot extravagantly costly
watch, such as this bankrupt owns is
in the quaint language of the Ver-
mont. Statute, ‘‘necessary for uphold-
ing life.” The watch of John Steele
should be allowed. As to the other I
cannot determine, its value not being
stated. If the parties can not agree,
they have leave to make further ap-
plication in this matter.—The Central
Law Journal.

RECORD OF PROPERTY
TRANSFERS

In the County of (‘nyahoga for the
Week Ending February 27, 1879,

[Prepared for Tui Law  REPORTER by R DI
Froop.}

MORTGAGEN.

Feb. 21.
John M. Filkins to Jumes M. Cur-
tiss.  $300,
Mary A. Gill to the Society for
Savings. 85000,
S. B. Ingersoll and wife to The
Cit. Sav. and Loan Assn. 81,300,
John T. Meng to Norman O. Stone,
£3,000. Feb. 22.
Theodore F. Geiger to H. R. Leon-
ard. 853,
Mary A. and Christopher Ayers to
Alexander Rodgers.  §2,100.
Fredericke Murlock to G, H. Gris-
wold.  §200,
Feb. 24.
F. H. Gyssler and wife to Julius
Mueller, 8900,
Feb. 25. -
Mary Bilck to John Halicck.  &100,
Joseph Dressler and  wife to Men-
brand. 8600,
Feb. 26,
John Moore to Rhodes & Hartnell.
8404,
Margaret and Geo. H. Adams to
Alva Bradley.  $2,000.
Sophia and John Gerling to Ralph
T, King.  $1000,
Wi Kuchembecker to Chas. Dodge.
{100,
I. F. Way to Almira D. ITamline.

{900,

Martin Ulmer to Philip Wagner.
8550.
Catharine and Louis Herrimann to
Fanny Evers.  8500.
Feb. 27.

Frank Frey to M. Mittleberger &
Song.  One thousand dollars.

Adolph Mader to The University
Gegenseitigen Feuer Versichering Un-
terstilzung  Verien. Six hundred
dollars.

Christoph C. Koch and wife to Bar-
Kresz. 8400,

Moritz Rheinhard and wife to
Jacob Schroeder et al. Eight hun-
dred dollars.

Patrick Kelly and wife to S. M.
Southern. Two hundred and twenty-
eight dollars.

W. C. Loomis and wife to John D.
Pullen. Three hundred and twelve
dollars.

CHATTEL MORTGAGESN.

Feb. 21.
S. A. Burpett to Adam Knopf.
$75.
J. C. Kurtz to A. W Bailey.
£67.50.
D. H. Kelly to A. W. Bailey.
885.
Henry Kramer to Geo. Voerg.
L600.
O. H. Johuson to G. B. Senter.
8125.
Feb. 22,
Geo. F. Mowbray to Thos. C.
Jones.  $109.
Hiram Woodworth to Horace H.
Baker. 81,250,
C. T. Scheurer to Wi, C. Wilson.
$185.
Feb. 24.
J. H. Alexander to Wm. G. Alex-
ander.  §500,
Henry Bleking to Henry Merse-
burg. 8100,
Feb. 25.
W B. Gilbert to J. H. Alexan-
der. $500.

Same to I. J. Kretch. 8595.

W. E. Lewis to John 1. Neshit.
235,

Chas. Jenkins to Margarcet Kenney.
$300.

A. W. Beman to Erastus Carter.
88H0.

‘ebh. 26,

Thos. M. Hammond to Moris &
Rundle. 82,000,

Violet Preston to Wi, D. Butler.
$46.

Henry S. Seaman to The Ger. Fire
Ins. Co. 89K,

John W. Warner to Chamberlain,
Gorham & Perkins. 8200,

Reynolds Bros. to Jones & Van Wie,

R218.
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Jacob Smith to Dr. Wm. Clark.
850.

Maitland & Payne to Geo. Worth-
ington & Co. $280.

Thorp Holmes to H. R. Leonard.

$60.
Feb. 27,
Esther Byer to C. W. Coates.
Twent dollars.

Worth to Cordelia Alden.

One hundred dollars.

Wm. A. Gilbert to Sarah J. Gil-
bert. Five hundred dollars.

O. A. Ross to C. H. Smith. Two
hundred and fifty dollars.

Peter Roouey to Richard O’Rourke.
One hundred and fifty dollars.

DEEDS.
Febh. 21.
John O. Brown and wife to Joseph
H. Brown. $1.
Andrew Burchner and wife to John
E. Miller. $5.
John S. Bullard to Geo. Murch.
$1,236.
J. M. Curtiss and wife to John M.
Felkins. $945.
Wm. Carman and wife to Frank
J. Squire. 8500.
J(ﬂm Gierman and wife to Wm.
Guenther. $1,500.
E. A. Hoffman et al to Geo. A.
Orwig. $81,000.
A. J. Marvin and wife to James
Payne. 8480.
Catherine McGilligcan to Bepnerd
Leidinget al. 83, 000.
Bernard Leldlng to Catherine Mec-
Gnlllgan $2,500.
Nannie R. Leland to Chas. E. Le-
land. 81.
John E. Miller and wife to Margar-
etha Burchner, 85.
Norman O. Stone and wife to John
“T. Meng.  $4,000.
" Feb. 22.

Rochus Bender and wife to John
Mooney.  $2,500.

W. . Dille to A. L. Moscs.
84,000.
Same to Mary E. Moses. $1,500.

William Edwards to John Edwards,

8750. :
William Flutter and wife to Jacob
Stoneman. 8900,

Frederick Grammes and wife to
Colgate Hoyt.  86,500.

John Mooney and wife to Rochus
Bender and wife.  $2,500.

R. D. Levain et al to J. C. Ham-
meter. 84,000,

Touisa W. Witter to Mary A. Gill.
£6,000.

John Marquardt by Felix Nicola,
Mas. Com. to Maria Lock. $1.000.

Zerniah M. Bigelow et al, by Sher-
iff, to S. T. Everett. $2, 910.

Same to Same. 82,810,

Same to J. H. Marshall. $1,187.
Feb. 24.

Mary Ann Bagget to Robert Bag-

get, $5.
Canfield to David Boyd.

Geo. W.
$640.

Christian Coben to Ella M. Coben.
One dollar.

Lester Cochran and wife to Fiancis
M. Cochran et al. One thousand dol-

lars.
Sargent & Dixon to Adam Scheur-
mann. One dollar.

John Kleina and wife to Wilhelm
Waschlefski.  Eight hundred and
fifty dollars.

Chauncy Leuty and wife to Leonard
Straight. " Three hundred and fifty
dollars.

A. Louisa Lewton and husband to
John Decker. Seven hundred and
twenty-six dollars.

Austin Moore, admr. of John Stan-
ton deceased, to Thomas Murray.
;I‘hree hundred and seventy-five dol-
ars

Same to John Murthough.
hundred and thirty dollars.

B. Rauchfuss and wife to Christine
Kiefer. One dollar.

Mrs. Marianna B. Sterling to Alice
R. Guy. Two thousand dollars.

Eleonora Scheuermann et al, adms.
of the estate of Adam Scheuermann to
Christina Hauser. Five dollars.

Wm. J. Cook, by Felix Nicola,
Mas. Com. to The Citizens Savings
and Loan Association. Three thou-
sand two hundred dollars

Feb. 25,

Levi Bauder, Ca, Aud., to W. C.
Storer, Auditor’s deed. Six dollars and
sixty-two cents.

Same to same.
cents.

William H. Capener and wife to
Catherine E. Angel.  Five dollars.

Alfred Elwell and wife to Ellen S.
Flint. Three hundred and fifty dol-
lars.

David McGrath to Wm. Williams.
One dollar.

Wm. Williams to Mary McGrath,
One dollar.

John Hemmeter and wife to Jane
Bell Spingler.  Two thousand five
hundred and fifty dollars.

Estate of D. P. Rhodes to John
Moore. Four hundred and fifly-six
dollars.

Martin Tibbits and wife to N. P.
Glazier.  Five dollars.

Four

One dollar and ten

Feb. 26.
Patrick W. Doyvle to A. McAllister.
One dollar.
H. F. Hoffensack and wife to Fred-
erick Fath. Eight hundred dollars.

Henry Johnson to Mary C. Mireau.
One dollar.

Lydia Lamson to Susan Parsons.
One dollar.

Elias Sims to Theodore Warnke
and wife. Four hundred ang eighty
dollars.

R. H. Strobridge and wife to Lake
View & Collamer R. R. One hun-
dred dollars.

Feb. 27.

Clarrie Arnold to Semantha L. Bald-
win  $250.

Theo Bartlett to John Prindeville.
$650.

Jas H Clark and O H Payne to
John Huntm rton  $2,160,

Seth Abbey to Francis Maria
I‘reeman 85.

Catharine Murphy and husband to
Nathan C Winters $8,000.

Josephene and Frank Swemton to
Frank Kinkov $§1,600.

E R Whiting to I, H Johnson
81,%00.

Betsy Wild et al to Frank Wild
81,500,

Arthur McAllister and w1fe to
Helen Doyle 81.

Judgments Rendered in the Court of
Common Pleas for the Week
ending February 27th, 1879,
against the following
Persons.

Feb. 21.
Alonzo S. Gardner et al. 87,386,
$1,105.22.
Henry Kneedel. $267.27.
E. Raab. $404.79:
J. Philpott. 8352.70.
A. Montpelier. 888.74, 869,41,
Fred. Engel, Sr. $622.67.
Sarah Jane Van Namee. $1,562.67.
Feb. 24.
James T Wilson et al. 8329,
85,714,
Rocky River Stone Co. $380.83.
Feb. 27.
J B Ramsdell. $357.49.
LS, M S Ry Co. $1820.
E Fitzgerald and garn.  $96.

U, S. CIRCUIT COURT N. D.
OF OHIO.

Feb, 21,

3485. John C. Birdsell et al vs John
Lenhart et al. Replication. M. D.
Leggett & Co.

3483. Same vs John F. Letterer,
Same.

3482, Same vs Adam Lutz. Same

3465. Same vs Lewis Flick et al.
Same.

3455.
Same.

Same._vs Daniel Borderer.
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3469. Same vs Henry Gunghluff

et al. Same.
8472. Same va Jacob Hearr.
Same.

3498. Same v8 Geo. Underwood,
et al. Same. :
3424. Campbell Printing Press Co.
vs The er Printing Co. Set-
tled, each party to pay their own
costs. Norecord.
Feb. 22.

3272. Marquis D. Bacon vs Wm.
Moore. Amended bill filed.
Febh. 24.
3836. Second National Bank of
Cleveland vs. Wm. West et al
Separate answer of John M. West.
Pennewell & Lamson.
Feb. 25.

3847. Chas. Supe vs C. A. Krauss
et al. Petition for moneyonly. Geo.
8. Kain.

3798. Union Paper Bag Machine
Co. vs Cleveland Paper Co. et al.
Time for filing answer extended to 1st
Monday in April.

3575. Carrie J. Lyon vs Samuel
P. Chesne et al. Death of plff. sug-
ifsbed. Action filed in the name of

enry F. Lyon, admr.

' Feb. 26.

3844. Floyd C. Shipard vs James

H. Harrison. Answer to cross bill of
J. H. Humison. Henderson &
Kline.

3848. Jos. Large et al vs Mary
Smith et al. Order for service by
publication.

Feb. 27.

3802. Ohio National Band of Cleve-
land vs M. G. Watterson, Treaurecr.
Replication.

3803. First National Bank of Berea
vs Same. Reply.

3804. The Merchants’
Bank of Cleveland vs Same.

3805. The Commercial National
Bank of Cleveland vs Same. Same.

3806. The 2nd Nationul Bank of
Cleveland vs Same. Same.

3807. The 1st National Bank of
Cleveland vs Same. Same.

3808. National City Bank of Cleve-
land vs Same. Same.

Louis D. Seward, of Akron, this
day admiticd to practice in the U. 5.
Court.

U. 8. DISTRICT COURT N. D.
OF OHIO.

National
Same.

Feb. 22.
83. The United States vs One
Capper Still, &c., &:. Information

in rem. John C. Lee.
Feb. 24,

1586, Horton & Reid, Assignees,

vs First National Bank of Revenna.
Answer of M. Stewart et al.

. Same vs Same. Answer of
Wright & Russell. M. Stewart.
Feb. 25. .

1590. The United States vs Wil-
loughby P. Mader, et al. Petition
for money only. Joha C. Lee.

Bankruptcy.
Febh. 21.
1770. In re James M. Brown.
Petition for discharge. Hearing March
22.

2034. In re Hiram Ohl. Same.

Same.
1807. In re Marchand & Son.
Same. Same.

1785. In re Wm. M. Smith. Same.
Same.
Feb. 24.
2012. In re Buckland P. Bower.

Discharged.
Feb. 25.

2042. In re Harrison G. Robeson.
Petition for discharge.  Hearing
March 24.

1548. In re ThomasDodd. Same.
Hearing March 20. '

1913. Inre Philo P. Safford. Same.
Hearing March 24.

2025. In re Lewis L. Davies. Dis-
charged.

1977. In re Chas.-and Lewis Chor-
man, bankrupts. Charges and speci-
fications against discharge of bank-
rupts. A, L. Jones.

1870. In re Chas. H. Clark and
Henry Gilbert, bankrupts.  Motion
on the part of H. Gilbert to vacate
entry of dismissal and to have case re-
instated as to himself. G. H. Fos-

ter.
Feb. 26.
1811. In re Geo. Weimer. Dis-
charged.
1882, In re E. Burrell. Petition

for discharge.  Hearing March 24,
2011. In re I>. S. Baun.  Same.
Hearing March 20.

COURT OF COMMON PLEAS.

Actions Commenced.

Almira Dickinson, exrx of Ann
p

To

14671,
Lard, vs Elizabeth Weidenbaner et al.
subject land.  Baldwin & Ford,

Feb. 19.

14672. Joseph TL. Alexander vs J. W.
Schmidt, Supt.of Police. Habeus Corpus 8.
E. Adams and Foster, Hinsdale & Carpen-
ter.

14673, Samuel Mason vs Georze W,
Tufts ¢t al.  Relief. Robison & White,

14674, Henry Caster ve Elizabeth Rafen-
stein et al,  Forcelosure of mortgage. C.
W. Coates,

14675, Samuel W. Dun-an va Joseph
Marchand et al.  Money and to subject
lands, W, K. Kidd.

14676, Narton C, Mecker vs Jumes L

Slosson.  Equitable relicf and to quict title.

P. H. Kaiscr and R. N. Denham.

Feb. 20.

14677. Frederick Kinsman vs John
Meller et al. Money and equitable relief
E. J. Latimer.

14678. Philip Reidenbach
Trunk. Appen{ by defendant.
February 10th. John C. Lester.

14679. Schmidt and Hoffman vs Antoni
Spurny. Cognovit. Felix Nicola; George
B. Solders, .

14680. John M. Ienderson et al vs The
City of Cleveland and Moses G. Wattersou.
Injunction and equitable relief. P. I

14681, Walter C. Humistone vs Nicholas
C. Luders et al. Money and equitable re-
lief. Hord, Dawley & Hord.

14682. Catharine H. Birney as admx
etc vs lorace Wilkins. Money only. Ar-
nold Green.

14683. Christopher F. Emcry va The
Union Iron Works Co., John M. Hender-
soc, assignee, ete. Bernard & Beach; Virgil
P. Kline. )

14684. Stephen Powers v Arthur J. Ir-
win. Money only. T. E. Burton.

Feb. 21,

14685. Ameclia Wallace vs Willie D,
Russcll, admr of the estate of John New-
comb, deceased. To subject lands. Otix,
Adams & Russell.

va  Jacob
Judgment

‘eb. 22,

14686. Joscph H. Alexander vs B. J.
Treacy. Money only. Foster, Hinsdule &
Carpenter.

14687. Arthur F. Bartges v8 New York
Life Ins. Co. Moncy only. J. H. Rhodes,

14688. Miles Il Hummon vs  George
Buskirt. Appeal by defendant,  Judgment
February 10th,

14689, J. G. Probst vs Jacob Oerther et
al. Mouey, to subjeet land and relicf. A,
Zehring; Gustav Schmidt.

14690. Leonhard Stroebel vs Rich-
ard Kinkelaar et al. Same. Same.

14691. Ellen Walch, an infant by
Patrick Walch, her next fricnd, vs
Horae B. Van Norman. Moncy only.
Geo. A. Groot.

14692. Peter M. Arthur vs. Werner
Clares et al.  Money and to subject
lands. Foster, Hinsdale & Co.

Feb. 24.

14693 Hubbard Cooke, trustee, vs
Michael Drager and garn.  Moncy
and equitabie relief with att. J A
Smith.

14694 Same vs John Pottowski,
&e, garn, Same.  Same.

146495 Geo Usher, admr of the cs-
tate ot Joli Gattner, deceased, vs H
Marhoefer.  Appealed by .
Judgment Feb 3th. John W Hueis-

ey.

14696 Alice M Alford vs Adam M
Wagner. Money only. W W An-
drews.

14697 Wm C Fair vs John H
Whicher.  Money only with att.
Emery & Carr,

14698 Jennie E Edwards ex. of
Joseph S Edwards, deceased, vs A
Gilehrist et al.  lérror to Probate
Courti—~ Tyler & Dennison; T I Bur-
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14699 James H Cady vs Geo F
French, et al.  Money only. Martin

Dodge.
' Feb. 25.

14700 Thankful Abbey vs John
Wallace et al. Moncy and to subject
lands. H J Caldwell.

14701 Thomas Mulialy vs James
Moss. Money only. Geo B Solders.

14702 Charles Mills by Nicholas

Marxen, his next friend, vs Chas Rob- |

inson. Appeal by deft. Judgment
Jan 31. W S Kerruish; 8 M Eddy.

14703 C R Atwell vs Noble H Mer-
win.  Money and to subject lands with
att. Safford and Safford.

Metions and Demurrers Filed.
Feb. 21.

2356 Weitzel et al vs Russcl, admr,
&e.  Motion by deft for a new trial.

2357 Baum us Kribs. Same.

2358 Eucher et al vs Hardy et al.

2murrer by deft James H Hardy to
the petition.

2359 Same vs Same. Demurrer by
deft. Mary A Hardy to the petition.

2360 Filicre vs Scheuren.  De-
murrer to answer.

2361 Same vs Same. Demurrer to
the cross—petition of deft.

: Feh. 22,

2362 Johnson et al by &e, v« Meyer.
Motion by pI'ths to strike out from the
answer.

2363 Ruggles, admr &e, vs Gal-
lagher et al. Dcemurrer by plit. to an-
swer of J F Gallagher.

2364 Weavervs Terrett et al.  Mo-
tion by pl'f to re-instate case on
docket.

2365 Brinsmule vs Forest Clity
Ins Co, et al.  Demurrer by def'ts E

P Brainard and D € Coolman to peti-|

tion.

2366. McCurry vs . S & M S Ry
Co. Motion by deft’t to strikg from
petition as irrelevant &e.

2367 Peoples Savings & Lioan Ass'n
vs Bousficld, et al.  Motion by def’t

Cogrswell, assignee, &ec., to amend;

judgment.

2368 Little vs Lewis.
to answer.

2369 Olson vs National Lloyds Ins.
Co.  Motion hy National Lloyds tosct
aside serving of summons.

2370. Newcomb et al vs Jones, as-
signee, &c.  Motion by deft for a new
trial.

2371 Lowe vs Capencr.  Motion by
deft tu require pl'ff to give security for
costs,

2372 Connor et al vs  Graulty,
admr, &c, et al. Motion by deft to
strike out from petition.

Demurrer

2373. Hecinberger vs Court Pearl Ofi 2260 Morse vs Sullivan, Su.stuiued.j

{ the Rhine, A O F, No 6263 et al.
Deimurrer by deft Court Pearl of the
IRhinc, A O F, No. 6263, to the peti-
tion.
' 2374 Same vs Same. Demurrer hy
all defts except Court Pearl of the
Rhine &¢ to the petition.
Feb 24,
i 2375, Knittal vs LS& M S Ry Co.
i Motion to require pl'ff to give bail for
costs.
2376. Klecinhenz vs St Boniface So-
jciety.  Demurrer in the petition.
2377. Bemis vs Niceola, et al.  De-
murrer by def’ts to the 3rd causc of
‘action in the petition.
Feb. 25.

2378, Eells, trustee, vs Kinsman St
Ry Coetal. Motion by deft, C F
Emery for the, appointment of a re-
feree herein.

2379 Hutchins, guard, &e, vs L'S
& M S Ry Co.  Motion by def’t for a
new trial.

2380 Johnson vs Ohio Life Ins &
Trust Co ct al.  Motion by pl'ft for an
order to obtain service hy publication
on unknown heirs.

Metions anid Demurrers Dectded.
Feb. 22,

43 Bronson et al vs Stoddart et al.
'Overruled.  Deft. -has leave to plead
by 29. .

1435 Same vs came. Same.

1469 Same vs same.  Same.

1919 Sage vs Thompson et al. Over-
ruled.
2105 Tiedeman vs O'Ilallahan et

Sustained.
2201 Kirby vs Beck et al. Sus-
tained. Robert and Mathilde Beck
have leave to answer by Mar. 5.

2203 Schult vs Schmittendort etal.
Sustained.

2204 Same vs same.  Overraled.

2222 People’s Savings and Loan
Association vs Pfubl. Motion to strike
;out overruled.  Motion to make cer-
i tain sustained.

2241 Coggswell vs Surgent.
tained.

2244 German vs Luth.  Sustained.

2245 Church vs Capener.  Over-
"ruled at cost of deft., and deft. re-
"quired to amend in ten days.

2250 Warmington ct al, trustees,
'vs Street.  Sustained—oexeeptions by

cal.

Sus-

-deft.

2253 Holden vs Heard.  Motion to
‘strike out overruled.  Motion  to
"make certain sustained.

2254 Same vs same. Overruled.
t2259 Platt vs Reader et al.  De-

murrer to the 2nd, 3rd and 4th defen-
cces sustained.  Deft. excepts.

PIff. has leave to amend petition with-
out cost by March 5th.

2263 Stieler vs Poe et al.  1st spec-
ification overruled. 2nd granted.
Defendant has leave to answer by
March 29.

2269 Droz vs Roemer ct al.
ruled.

2270 Same vs same. Overruled at
cost of deft. Roemer.

2271 Same vs same, 1st and 3d
specification overruled at plfi’s cost.
2nd overruled at deft’s cost.

2277 Same vs same. Overruled.
Furbert Gehring has leave to reply by
Mareh 1.

2300 Same vssame.  Overruled.

2288 Norton vs Gall et. Sustained.
PItY. has leave to amend by March 5.

2292 Myers et al vs Shearer et al.
Granted by consent. DI, has leave
to amend by Feb. 25,

2293 Schoneman
Overruled.

2294 Morgan vs same. Same.

Over-

vs  Montpelier.

2276 Wilson vs lHiggins,  Same.
Deft. excepts,
2280 Bebout vs Smith,  Sustained,

as to striking out.  Deft. ¢xeepts.

2307 Cook vs Bothwell et al. With-
drawn.

2338 Newton, assignee, vs Whit-
man etal. Grauted.

2345 Lock vs Marquardt et al.
Granted.

2356 Wentzel et al vs Russell, ad-
ministrator, c¢te.  Overruled.

2364 Weaver vs Terrett. Granted.
Case reinstated; costs of term to be
taxed to pltf. and plf. has leave to
amend petition by interlining  the
words “*One Vale’s Patent Chair,”
without costs,

2379 Hutching, guard., ete., vs

The L. S. & M. 8. Ry. Co. Over-
ruled.
Feb. 24.
1250 Linden vs Droz.  Withdrawn

at deft’s cost.

1267 Poe vs Wicken, admr., cle.
Overruled.

2296 Ballou vs Farnsworth et al.
Withdrawn by deft.

Febh. 26.

2351 Hamlen vs Robison et al.
Granted.

2297 Smyth vs Quigley ct al. Sus-
tained.

2069 Kingzette vs Sheets et al.
Leave given to deft. to file additional
Haffidavits,

947 Greenhalgh vs Field.
ued- by consent of pltf.

Contin-

WANTED.

A Stenographer seeks employment for whole or
part of histime.  Law instruction considered part
compensation.  ISan expert  tyjle-writer operatos.
Address W, J.,6, 180, W.HMth street | Cincinnati. O,
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Book Nofire.

WE have now the completion of
Abbott's great work on the Law of
Corporations, in volume 2d just re-
ceived, covering all the cases Eng-
lish and American from 1869-1879.
Itis a supplement to the very large
volume published ten years ago, di-
gesting every corporation case down
to that time.

The work embraces all hranches of
the Law of Corporations.  Under the
titles of the various specific corpora

tions, such as banks, insurance, man-
ufacturing and mining companies,
municipal corporations, railroad com-
panies, religious corporations, savings
banks, telegraph and turnpike com-

15| panies, etc., the law more particularly

applicable to each of them is pre-
sented.

Municipal corporations, the leading
kinds of companies organized for busi-
ness purposes, and the religious and
benevolent societies, have their places
respectively in the volume. And
those general subjects which affect all
the different corporations, such as
charters, powers, agents, officers, seal,
are distinctively treated.

The object of this work is to re-
lieve labor, in respect to the subject
of corporations, by an exhibition of
the substance of the authorities, so
fully and accurately stated, and with
such details of all requisite collateral
information, that the Digest may be
useful either as a guide through the
original reports, or as a substitute for
them, where access to them cannot
be had.

The two volumes are extra large
octavo of over eighteen hundred pages
and contain an amount of matter that
would easily fill four volumes of or-
dinary size.

Supplied by Ingham, Clark & Co.,
217 Superior street, Cleveland, Ohio.

CUYAHOGA COMMON PLEAS.

JANUARY TERM, 1879,

FREDERICK WILISON V8. ERWIN HIG-
GINS.

Trespass — Neparately Numbering of
Cnusen of Action in, ete.

JoNEs, J.:

The plaintiff’s amended petition sets
forth that on or about the first of Jan-
juary, 1876, he was and has ever since
sremained the owner of and been in
the possession of certain land in May-
field, Ohio,—giving a full description

of the lands. That the defendant being
in the ion and occupancy of the
adjoining premises, he says that onor
about the first of January, 1875, and
on diverse times and days between said
date and the first of April, 1878, en-
tered said premises, and dug and
opened an artificial ditch across the
highway to and upon said premises of
the plaintiff, causing water, etc., to
pass over on the ground of the plain-
tiff, washing and tearing the roots of
his hedge and injuring his premises,
causing them to be muddy,- and pre-
vented the plaintiff from using them
during the said term; and further
says by an amended petition filed Au-
gust 29th, 1878, that the continued
acts aforesaid from time to time, and
acts so done in continuation, constitu-
ted a continuing and permanent injury
to the premises.

The defendant moves the court to
require the plaintiff to separately state
and number his causes of action, his
theory of the case being that each time
the defendant entered the premises
constituted a separate and distinct
cause of action.

This motion was once or twice
granted in this case.

Gould says in his admirable work
on Pleadings, Section 86, ‘‘In trespass
when the plaintiff sues for different
wrongs of the same nature committed
by continuation or repetition, on sev-
erul different days, he may recover all
of them, on one count, by including
in it as many days, or as long a pe-
riod of time as his case may require.”
Especially is this so whece the contin-
uc(i trespasses are of a permanent na-
ture; as in a case like this—digging a
ditch, and the water c<:mtinua\lfyg run-
ning through the plaintiff’s premises
in consequence.

The rule for scparately staling and
numbering is to be applied where the
several tresspasses is a mere repetition
of the injury, and where the results of
each injury are clearly distinguishable
from each other—where what is done
by one trespass is clearly separate and
distinct, and the injury separate and
distinct from the injury done by an-
other trespass.  If these trespasses in
this casc are a continuing and perma-
nent injury, in-myjjudgment the de-
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fendant in this case is not cntitled to
have the plaintift scparately state aud
number his causes of action.  He has
but one cause of action and that one
is well pleaded.  The motion is over-
ruled.

PrenTIss, BarpwiN & Forp for
plaintiff.

TyrLer & DEeNsoN for defendant.

SUPREME COURT OF OHIO.

DECEMRER TERM, 1S78.

Hon. W. J. Gilmore, Chief Jus-
tice. Hon. George W. Mcllvaine,
Hon. W. W. Boynton, Hon. Join
W. Okey, Hon. William White,
Judges. '

TuesDAY, Feb. 18, 1870x *
General Docked. '

Nos. 507 and 530.
rel. Attorney General vs. Samuel W.
Courtwright and Peter A Laubie.
Proceedings in quo warranto to oust
the defendants from the office of
Judges of the Court of Common Pleas
in the Fourth subdivisions of the Fifth
and Ninth districts.

Okey, J., announced the conclusion
of the court, overruling the demurrer
to the answers, and rendering judg-
ment for the defendants. DBoynton
and White, J. J., dissented.

Motion Docket.

No. 38. Horace Kelley et al. vs.
The City of Cleveland et al.  Motion
for an injunction in cause No. 383 on
the General Docket. Motion over-
ruled.
© No. 39. William C. Scofield vs.
The City of Cleveland. Motion for
an injunction in cauge No. 385 on the
General docket. Motion overruled.

No. 40. William Chisholm wvs.
The City of Cleveland. Motion for
an injunction in cause No. 464 on the
General Docket. Motion everruled.

TuespAY, Feb. 25, 1879.
General Docket,

No. 556. David Norman vs. Jo-
seph Shepherd and Nathan H. Shep-
herd. Error to the District Court of
Coshocton county. On motion, and
by consent of parties, it is ordered
that the priating of the iecord be dis-
pensed with,

No. 580. Charity A. Alexander
vs. B. Johnson and wife. Error to
the District Court of Brown county
Proceeding dismissed because the pe-
tition in error was not filed within the
time prescribed by the statute after
the rendition of the judgment sought
to be reversed.

Moiion Docket.

No. 47. James W. Wilson et al.

vs. William Cummings, Treasurer of

The- State ex |

Lucas county.  Motion toJtake cause
No. 449 on the General Docket out of
its order for henring.

No. 48. The State of Ohio, on the
relation of Edward Howard and Al-
bert Howard, partners as E. Howard
& Co., vs. Carrington S. Brady, Au-
litor of Licking county, Ohio. Mo-
tion for a writ of mandamus. , Alter-
native writ allowed. .

No. 50. George B. Kennedy vs.
The State of Ohio.  Motion to take
cause No. 537 on the General Docket
out of its order for hearing. Motion
aranted. '

No. 81. Mary Ann Huston vs.
Thomas Crooks, executor, et al. Mo-
tion to take cause No. 531 on the

.General docket out of its order for

hearing. Motion granted

No. 52. The State of Ohio on the
relation of William B. Hayden, Rich-
ard Nevivs and D. H. Royce vs. P.
W. Corzilius, treasurer of the City of
Columbus. Motion for writ of man-
damus. '

Alternative writ allowed.

Tuespay, March 4, 1879.
General Docket.

No. 164. Robert Sanderson and
others vs. The ZAtna Iron and Nail
Company and others.  Error to the
District Court of Cuyahoga county.

OkKeEY, J.:

Land was conveyed to a manufac-
turing company in payment for shares
of its capital stock, and the company,
exceeding its powers, rescinded the
contract, reconveyed the property and
cancelled the stock, but no actual
fraud or unfairness appeared, and no
complaint of the transaction was made
for sixteen months, during which
time the company became insolvent,
and the land reconveyed was sold to
an innocent purchaser—Held: That
a stockholder, having full knowledge
of the facts from the beginuing, is
precluded, in equity, by his laches,
from asserting the invalidity of such
rescission.

Empire Transfer Company vs.
Blanchard, 31 O. 8. 650, followed.
Judgment affirmed.

Motion Dochet.

No. 55. Elmer Cessna vs. the
State of Ohio. Motion for leave to
file a petition in error to the Court, of
Common Pleas of Holmes county.
Motion overruled.

No. 53.  Thomas McGuire vs.
James McGuire and John McGuire.
Motion for a supersedeas bond in No.
373 on the General Docke..  Motion
granted staying execut.on, on the
plaintiff’ in ervor giving an undertak-
ing to the defendants in error in the

sum of &300, condition according to
law. with sureties to be approved by
the clerk of the Court in which the
judgment is entered.

SUPREME COURT OF MAINE.
May 8, 1878.

HARDY, ADMJINISTRATRIX, V8. TILTON.

When a sherift has money in his huands
which he has collected on execution, he
cannot apply it on an execution in favor
of another party and against the person
in whose favor the first execution runs.
Cuse against the sheriff for the mis-

feasance of his deputy, Jeremiah J.

Walker, in not paying over money

collected on an execution.

The defendant pleaded the general
issue, with a brief statement that his
deputy, Walker, paid over to the
plaintiff the money collected on the
execution widh the exception of $39.63
which said money, then in his hands
as deputy sheriff, he in his said ca-
pacity had taken as the property of
the estate of the said Warren Hardy,
deceased, on an execution then in his
hands for colleetion, in favor of Micah
W. Norton, and against the plaintiff,
to satisfy said execution and his fecs
thereon; aud that Walker applied
the $39.63 to the satisfaction of said
execution, and his fees, and returned
the execution fully satisfied. The
parties introduced documentary evi-
dence in support of their respective
allegations; upon which the presid-
ing Justice ruled that the defense was
not made out; and the defendant al-
leged exceptions.

The opinion of the Court was de-
livered by

Wavron, J.

The question is, whether an officer,
who has collected money on an exe-
cution, can apply it in satisfaction of
an exccution against the person for
whom it was collected, both executions
being in his hands for collection at
the same time. We think not. The
attempt has often been made to at-
tach or levy upon money thus situatcd ;
but it has uniformly been held that
money, while in the hands of an
officer who has collected it under
legal process, is in custodia legis, and
not the subject of attachment or levy.
The leading case in this country was
decided by the Supreme Court of the
United States as long ago as 1801, A
sheritf, having collected money on an
execution, levied thereon an exe-
cution which he held against the per-
son for whom the money was collect-

ed.  The ECourt held that the levy
lcould not. legally) he miade. Turner
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vs. Fendall, 1 Cranch, 117. Many
similar decisions have been made by
the State courts. Willis vs. Pitkin,
1 Root, 47; Preptiss vs. Bliss, 4 V1.
515; First vs. Miller, 4 Bibb., 311;
Dubois vs. Dubuis, 6 Cow., 494 ; Red-
dick vs3. Smith, 4 Ill., 451; Dawson
vs. Holbrook, 1 Ohio, 135 Crane vs.
Freese, 1 Harrison,305; Conant vs.
Bicknell, 1 D. Chip., 50; Bank vs.
Beaston, 7 G. & J., 421; Jones vs.
Jones, 1 Bland. 443; Blair vs. Canty,
2 Speers, (S. C.), 34; Burrell vs.
Letson, 1 Strobh. (S. C.), 230; Cly-
mer vs. Willis, 3 Cal. 363; Reno vs.
VWilson, Hemp., 91; Dawson vs.
Holcomb, 1 Ham., 275; ‘Wilder vs.
Bailey, 3 Mass., 289; Thompson vs.
Brown, 17 Pick., 462. Somcof these
cases relate to atiempts to attach the
money on writs; others to efforts to
reach it by trustee process; others
where, as in this case, attempts were
; made to levy cxecutions upon it, but
. the same principle runs through them
all, namely, that money collected by
an officer on legal process, while it re-
mains in his hands, is to be regarded
as in custodia legis, and not the sub-
ject of levy or attachment in any
form.

Exceptions overruled.

Nore.—The English courts in Douglas,
231, have held that where a sherift’ has in
his bands money collected by him on
another execution in favor of the defendant
and he can find no other property of the
defendant, the Court may order him to ap-
ply the money on the exccution; but the
contrary doctrine is held in 9 East, 48.
The case of Smith va. Reddick, cited in the
principal casc, and that of Campbell va.
Hosbrook, 24 I11,, 243, hold that where the
execution is in the hands of a constable he
cannot levy an execution or attachment on

money in the hands of a sheriff.—The
Monthly Jurist.

'SUPREME COURT OF WIS-
CONSIN.

OrpinioN FiLep Nov. 14, 1878,
ADAM SCHNUR, APPELLANT, V3. JAMES
II. HICKCOX, ET. AL., RE-
SPONDENT.

AprrEAL FroM MILWAUKEE.

Rwur 10 Witnpraw TENDLR FROM
CouRT.—Where a party makes: a tender
and pays the money into court, it is an
admission on his part that there ja that
much due, and hence that the money
absolutely belongs to the plaintiff, and
the defendant has no right to with-
draw it,

The plaintiff has the right to judzniént and
costs, where the verdict or finding is
greater than the sum paid into court;

but the exceuiion should jesue only for
the balance.

The action is upon the official bond

of the defendant Hickeox as Clerk of

the Circnit Court of Milwaukee
couiity. The other defendants are the
sureties -in such bond.  Hickcox

ceased to be such clerk hefore the
action was brought.

It appears from the pleadings and
proofs that when Hickcox was clerk
of said court, one Mrs. Schnur brought
an action on contract against the
present plaintiff, who answcred there-
to a tendpr to Mrs. Schnur of $150
in satisfaction of the contract, which
sum he paid into court. The action
was afterwards tried and the Court
found for the plaintift therein, and
found also that no tender of the sum
due on the contract had been made.
Judgment was ordered for such plain-
tiff for the sum found due on the con-
tract, but no judgment has been en-
tered. The controversy was settled
by. the parties, but the terms of the
settlement do not appear.

When Hickcox went out of office
he retained this $150 in his hands,
and still retains it. His failure to
pay the money to the plaintiff in this
action (who claims that it is his
money) after due demand, is assigned
as a breach of the bond in suit.

The Court directed the jury to re-
turn a verdict for the plaintiff for the
penalty of the bond; but afterwards
on motion of the defendant Hickcox
who alone defended the action, made
an order setting aside the verdict and
granting a new trial. From this
order the plaintiff has appealed.

The opinion of the Court was de-
livered by

Lyonw, J.

A tender made before suit, to be
available, should be pleaded and the
money tendered paid into court for
the benefit of the plaintiffi. ~When

this is regularly done if the plaintiff

fails to prove a cause of action for a
greater amount than was tendercd,
judgment goes for the defendant for
his costs, but the money paid into
court belongs to the plaintitt. It also
belongs to him if the defendant fails
to prove a valid or suflicient tender;
and in such case the plaintiff iz:en-
titled to judgment at least f r the sum
paid into court and for costs, but exe-
cution goesonly for the balance of the
judgment afier deducting such sum.

The principle upon which these
rules arc founded ix, that the tender
(even though insuflicient) and the
pavment into court for the plaintit,
of the money tendered, is a conclusive
admission that the amount so paid in

is due the plaintiff; and hence, that
the money helongs absolutely to him,
whatever may be the fate of the ac-
tian. Becker vs. Boon, 61 N. Y.,
317; Logne vs. Gillick, 1 E. ‘D.
Smith, 398; Read vs. Ins. Co., 3
Sandf., 54; Slack vs. Brown, 12
Wend., 390.

Applying these rules to the present
case the result is, that the $150
paid into court belonged absolutely to
Mrs. Schnur, for whose benefit it was
paid, and still belongs to her unless
she has assigned it to some other per-
son, or has done some act equivalent
thereto. It does not appear that she
has made any transfer of the money.
Although that action was settled, we
are not informed of the terms of the
settlement. It may well be that she
retained her right to the money in the
settlement, and is still entitled to it.
The question whether it remains her
money or whether she has parted with
her title to it ought to be settled by
the proper court before the action 13
brought on the bond of the clerk for
neglecting or refusing to pay over the
money to any person other than the
party for whom it was paid into
court.

In contemplation of law the money
is held by the Court for Mrs. Schnur,
and it seems very clear on principle
and authority that no other person
should be allowed to recover it until
the Court in whose custody it is shall
upon proper procecdings and proofs
go order.

We think the plaintiff should ap-
ply to that court, ou notice to all par-
ties interested, for an order requiring
its Iate Clerk, Mr. Hickeox, to pay
over the money to him, and if he
shows himself entitled thereto, the
Court will make such order. Until
that is done we do not think the plain-
tiff can maintain an action on the
official bond of Mr. Hickeox for the
recovery of the money. We aleo
think that the fact that Mr. Hickeox
has gone out of oflice will not atleet,
the jurixdiction of the Court in the
prewizes.  Deeause the vecord fails to
show any such procecdings, a judge-
ment of non-suit could not have bheen
disturbed.  Ience the plaintift'is not
in a position to attack the order for a
new trial, which is, or may be, moré
favorable to him than a non-suit.

It may be obszerved that it was the
duty of Mr. llickcox, on retiving
from the office of clerk, to pay over
this money to his successor  His
inilure to do so is a breach of one of
the conditions of his official bond for
which an-action on =uch bhond may
ba. maiutained by the proper party,
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[at this is not such an action.
The order of the Circuit Court
granting a new trial must be affirmed.
- Ryan, C. J., took no part in this
cause.
Note.—Sce Hammer vs. Kaufman, 39
111, 87.

Tk UN10N NATIONAL BANK OF OsH-
kosi, ResroNDENT, vs. R. P.
ROBERTS ET AL., APPELLANTS.

APPEAL FROM CIRCUIT COURT, ,WIN-
NEBAGO COUNTY.

MEASURE OF RECOVERY 0N Notk HELD As
CoLLATERAL.—The general rule is, that
where a note is held a8 collateral,r the
holder can recover of the maker the
whole amount of the instrument, but
where the maker would have a good de-
ivnse against the payee, the holder can
recover only the amount of the debt for
which he holds the note in pledge.

The opinion of the court was de-
livered by

Ryaw, C. J.

A rehearing of this appeal was
granted on the question of the amount
which the respondent was entitled to
recover.

The learned counsel of the appel-
lants took the position that because
the respondent held the note in suit as
collateral security for a note of the
payee of much less amount, and be-
cause the record disclosed defenses to
the nate as against the payee, the re-
spondent’s recovery should be limited
to the amount for which the note of
the appellant was collateral.

The general rule is that a
recovering on an instrument held as
colluteral is entitled to recover the en-
tirc amount. Hilton vs. Waring, 7
Wis. 492; Plants M. Cb. vs. Falvey,
29 Wis. 200; N. W. M. L. Ins. Co.
vs. G. F. Ins. Co., 10 Wis., 446. It
is true that Dixon, (. J., throws some
doubt on the rule in Kinney vs.
Kruse, 28 Wis., 183; and there are
cases elsewhere in conflict with it.
But the rule has been established in
this court for twenty years, and still
appears to be the proper one.  If the
holder of the collateral recover more
than his principal debt he recovers it
for the use of his principal debtor.
Plants M. Co. vs. Falvey, supra. But
there are exceptions to the rule. As
between the pledgor and pledgee,
when the securities pledged are the
obligations of the pledgor, the pledgce
which he would be obliged instantly

laintiff’

to restore to the defendant. 8o where
can only recover his principal debt
Jesup vs. Bank, 15 Wis., 331. For
it would be worse than idle that a
plaintift' should recover an amount
the collateral is in the hands of a bone
fide holder, without notice of a good
defense against his assignor, the gen-
cral and better rule appears to be,
that the pledgee can recover the
amount of his principal debt only.
Bunk vs. Chapin, 8 Metc., 40; Stod-
dard vs. Kimball, 6 Cush., 469; Bond
vs. Fitzpatrick, 4 Gray, 89; Fisher
vs. Fisher, 98 Mass., 303; Williams
vs Smith, 2 Hill, 301 ; Duncan vs.
Gilbert, 5 Dutcher, 521.; Valette vs.
Mason, 2 Carter, 287. There are oth-
er cases to the same effect, but it is
sufficient to give these from the brief
of the learned counsel for the appel-
lant.  And this Court holds this to be
a proper exception to the general rule.
For it would be manifestly unjust to
allow a plaintiff to recover for the use
of his assignor, what the assignor could
not recover for himself.

The question here is, therefore,
whether the evidence in this case dis-
closes a defense against the payce of
the note.

The defenses here set up wre that

the payee, and that it was originally
made by a partner of the appellant’s
now deccased, 1o pay his individual
debt.  The lcarmx} Judge of the court
below found that the alteration was
made without the knowledge, consent
or permission of the payce; and that
the note was given for price of chat-
tels appertaining to the business of the
partnership, purchased by the partner
giving it ostensibly for the use of the
partnership.

All the evidence bearing on these
have been considered; and the pre-
ponderance of evidenee seems to e in
favor of the findings; certainly not
against them.  This Court eannot
therefore assume to disturb the find-
ings. Ely vs. Daily, 40 wis., 52,

The note in question was counted
on as payable to McDonald or bearer.
And on the argument of the first hear-
ing, the alteration was discussed by
counsel on both sides, as one changing
the note from order to bearer. The
former opinion so treats it.  This ap-
pears to have been inaccurate 1n
terms, though possibly the alteration
had the effect of making the note pay-
able to bearer. On that no opinion
is now expressed; but it is deemed
proper to note the accuracy.

The judgment of the court below is

affirmed,

the note was altered by the agent of

REGORD OF PROPERTY
TRANSFERS
I g LR 0L (IR for e

[Prepared for Tuy l.Aw REPOKTER by
R. I’. I'Loop.)

MORTGAGES,
March 1.

William Edwards to William Short.
8545.

Louisa and Timothy Southern to G.
I. Jones. $300.

Amos N. Clark to E. D.
$2000.

J. B. Rasmussen and wife to Mary
E. Moffett. $300.

Mathew Weitz to J. G. Denzel.
8400.

Henry Ehnfelth to Sarah E.
Haines. $1100.

George Savage and wife to John
Dease.  $300.

Henry H. Dodge to The Citi-
zens' Loan and Building Association.
$2800.

Orlan D. Chase to S. H. Kirby.
$500.

Wm. Hadley and wife to Barbara
Raeth. $200.

H. C. Miller and wifc to John B.
Coftinberry. $120.

March 3.

W. H. Williams to Horr, Warner
& Co.  $4200,

Wm. H. Sly and wife to Na. Life
Insurance Company U. S. A. $1500.

E. B. CornelY to Edward S. Turner.

Stark.

8500,
Vaclav Sauckp and wife to John
Karda. $300.

John Lawlow and wife to Thomas
Axworthy. 81600,

Mary Bilek to Peter Benda. $600.

Frederick Smitka and wife to Ever-
ett Holley.  $800.

Isubella Brown to Barbara Hem-
mersly. $100.

Roman and Catherine Goepperd to
The Citizens’ Savings and Loan Asso-
ciation. 81000,

March 4.

Llisha Robinson and wife to George
W. Bromley. $2000.

John Myer Jr. and wife to John R.
Wagner. 850.

L. C. Haines and wife to Frederick
Haster. §290,

Francis and J. W. Stanley to Wil-
liam J. Lewis. $600.

Joseph K. and Caroline Propst to
F. A. Wilcox. 8125.

Vaclav Strenad to Frank Velieman.
3167,

March 5.
Ellen Fitzgerald to S. S. Stone.
$150,
Samuel B. Marshall to The Peo-

ple’s Savings and Loan Association,

1300,
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Elizabeth Porter to Samuel Munt-
ner. $2225.

Mary A. and Thomas P. McMahon
to Richard Crocker. $300.

March 6.

. g[barie Lock to Albert Doebbler.

150.

Julia A. Higby et al to.E. B. Pratt.
$900.

March 7.
George E, Jones and wife to L. F. Beere.

J ulia Hosmer % William 8. Wortman.

$2500.
Jacob F. Wagenbauer and wife to En-
;a?bpment No. 7, A. 0. G. F. of Cleveland.
150.
Wm. Hamilton and wife to Thomas Mec-
Farland. $250.
Robert E. Eddy to Luke F. Jones. $250.
Lizzie and John 8. Fovargue to Hiram

Day. $500.
A, E. Fovargue and husband to Fred
Seelbach. $2000.

Mathias Morrvitz and wife to Chris

Hoehn, admr. $400

CHATTEL MORTGAGES.
March 1.
James W. Pearce to Wm. Bowler.
$5000.
oogoseph H. Johnson to same. $2,-
Alexander Merory and wife to Wm.
Roelfo. $150.
J. 0. Davidson to Cleveland Saw
Mill and Lumber Co. 8301.

Wm. H. Van Wie et al to Rodney
D. Dougherty. $500.
March 4.

R. J. McClain to the Cleveland
Burial Case Co. $132.
uCharles D. Day to A. W. Bailey.

25.

W. H. Battner to H, P. Bates.
$100.

Robert Hartley to Cobb, Andrews

& Co. $1040.
Loura J. Dodge to Charles Kaestle.
$400.

. March 5.
Joseph Pusdrofoke to William Pleis.
$150.
Gault & Vining to White 8. M.

Co. 8112.
March 6.

A. W.Garr to J. Krauss & Co.

$172.
L. A. Bailey to John Robertson.
$125.
John T. Becker to Henry Steig-
mier. Forty dollars.
March 7.

0. H. L. Castle to John G. Nesbitt. $90.
Jacob Voelker to Philip Voelker. $1043.-

85,
J. A. 8trobart to Wm. Wilson. $450.
Wm. Pleis to Katrina Pusdrofoke. $150.
G. W. Lynde to C. C. Lane, trustee, etc.
$131.50.
Nauert and Savage to Anthony H. Nan-
ert.  $1000.
W Lamp to J. E. Hall. $118.17.

Feb. 28.

Levi Bauder, Co. Aud., to Michael
Wooldredge and wife et al.

James M. Curtiss and wife to Eliza
C. Degnon. $1280.

Flora A. Dixon to M. A. White.
$1200. '

Solon C. Grannis to J. 8. Grannis.
$2000.

Anna C. and Victor Gutzwiller to
Francis F. Sizer. $2500.

Edward Guentyier and wife to John
Froelich. $1.

David Z. Herr and wife to Eliza-
beth Bender. $700.

F. Leonard to G. A. Parker. $82.

Mary and Charles Metzger to Aenis
& Froelich. $1.

Clarabel A. Rowe to Francis M.
Davis. $9000.

Harvey Stephens et al to Susanna
Tuttle. $1.

John Tomes to Susanna Tuttle.
$800.

W. H. Wilder to Joseph Urmetz.
$1. March 1.

Samuel Sandert and wife to Louisa
Southern. 81.

Charles H, Palmer, guardian, to
Mathew Weitz. $1050.

The Nat. Life Ins. Co. of U. 8. of
Am. to W. W. Sly. $2500.

John McNeil to Eliza Morris. $750.

Catherine McCabe et al to Maggie
Degnon. $5.

enry Hames and wife to Henry
Ehupetht. $1100.

James M. Hoyt and wife to—$400.

Mary W. Bradbury et al to Philip
Eisel et al. $2.

P. H. Beckwith and wife to Henry
J. Burrows. $7000.

Trustees of 1st German Con -
tional Church ete. to Trustees of Tab-
ernacle Baptist Church. $6510.

March 3.

Mary Davidson to Elisha Savage.
$30. ,
Charles Barkhill et al to Vaclav
Canat. $450.

Loftus Gray and wife to G. H. Ow-
ing. $350. .

Charles E. Leland and wife to
George S. Leland. 81.

Joseph H. Mann and wife to Phin-
eas Dalloff. $2300.

John I. Nesbit and wife to M. A.
Kneeland. $200.

Joha R. Rhodes et al to heirs of
Henry Homek. $700.

Ferdinand Svaboda, exr. etc. of
Anton Clalouphy to Rosan Kuban.
8700.

Sabaz 8. Stoneman and wife to
John G. Spear. $4500.

Edward S. Turner to E. B. Cor-
nell. 81000,

$141.18. | $60

u%(())renzo Thayer to Thomas Bradley.
James Walker to John Agnew.

Ella and Wilson J. Willis to Cath-
arine Goeppert. $7700.
March 4.

Lyman B. Biers to Wm. K. Cor-
lett. $23500.

Hetty Ann C. Bennett and J. D.
Bennett to W. H. Doane. $12000.

Same to same. $5000.

E. 8. Gillette and wife to Asa Gil-
lette. $2958.

Isabella A. Houlder to Joseph E.
Propet. $1500.

icholas Myer and wife to Martin

Becker. $8850.

August Modrov and wife to John
W. Varues. $10.

John W. Varues to Amelia Mo-
drov. $10. )

T. J. Talbot and wife to Darthula
W. Moore. $3000.

W. J. and C. F. Waterbury et al
to George J. Johnson. $2.

T. H. and R. C. White to Thomas
Mulleux. $720.

Edgar Slaght et al by Mas Com to

The Socicty for Savings. 85200.
George Hadlow to Henry R. Had-
low. $2500.
March 5.

David Edwards and wife to The

City of Cleveland. $2000.
ames H. BSalisbury to William
J. Gordon. $1.

Rachael Hawley and husband to Ly-
nus Clark. $4100. )

Reuben D. Swain and wife to John
C. Hemmeter. $700.

John C. Hemmeter and wife to Ez-
ra P. Frink. $1.

C. P. Jewett and wife to The City
of Cleveland. $2000.

John A. -Jennings, surviving exr.
and trustee of the estate of Brewster
Pelton, deceased, to the City of Cleve-
land. $400.

A. W. Poe and wife to William -
Voelker. $1200.

Uri Richards and wife to Letitia
E. Richards. $889.

Elizabeth Stoll and husband to D.
C. Taylor. $1500.

Andrew O’Neil et al, heirs at law
of Michael Fitzgerald, deceased, to
Ellen Fitzgerald. $10.

William Ottmanus by Felix Nicola,
Mas Com, to Clemens Stolz. $800.

Jane Story et al by Mas Com to
George Deitz. $3500.

March 6.

George W. Brook et al to Edward Green-
field, $600.

William 8. Goodrich to Jerusha Sickles.

G. E/Herrick and wife to Louisa 8. Hoel .
$3750.
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Ferdinand Ost and wife to Frank Ost.
0520,

Ella M. Poe to Anna Gleick. $1000.

Christian Winkler and wife to Jacob
Theobald. $200.

Deitrick Herchert et al, by Felix Nicola
Mas. Com., to C. A, Umbstuetter, trustee.
$235. :

Mary Kirk et al by C. C. Lowe, Mas.
Com., to John Connell. $334.

H. T. Hower et al by C. C. Lowe, Mas.
Com., to John Welch. $4607.

Judgments Rendered in the Court of
Common Pleas for the Week
ending March 6th, 1879,
against the following
Persons.

Feb. 27,
Meriam & Morgan.
Patrick Tigne. $238.
T. E. Newcombe ct al. $341.94, $50,
$261.45. -
Feb, 28.
J. 8. Stoneman et al. $428.15.
James Martin. $1640.75, $48.

March 1.
Chaunrcy Fuller. $75.

March 3.
Henry S. Fassctt. $423.50.
Richard Kinkelaar et al. $1602.13.
Antonia Cordano. $3.25,
Wm. Morris. $2166.66.

March 4.
J. D. Bauer. $386.71.
Wm. Lockyear and garnichee. $4900.
L. W. Towner ct al.  $274.93.
Louisa C, Boltz. $286.33, $327.60.
Clarence M. Bixby et al. $42.10, $441.29

March 5.
Samuel J. Tunseatt. $80.
J. C. Ransom et al. $139.78, $113.

ASSIGNMENT.
J. G. Scranton to W. M. Raynolds.
Bond $1200.

MECHANICS’ LIEN.

B. S. Cogswell to John J. Cain.  $69:36.

U, 8. CIRCUIT COURT N. D.
OF OHIO. -

Mar. 1.
3358. Rummington et al. wvs.
- Atwater. Referee’s report filed.
2427.  John Thoman vs. Peter
Rose. Allowance made to District
Attorney. '
3813. TFarmers Loan and 'T'rust

Co. vs. Wheeling and Lake Lvie R.
R. Leave to answer by April 1st,

1879.

3814. Hugh B. Williams vs.
Same. Same.

3825. Gottfried vs. C. Schneider.

PIff. given one weck to file counter
affidavit,

3826. Same vs. A. Kapp etal.
Same.
. 3795. Dunham vs. Buckeye Ins.
Co. Leave to amend petition in ten
days,

‘L. P. Smith et al.

3573. 1st National Bank of Akron
vs. Jos. Moore et al. Leave to de-
fendant, J. M. Poulson, assignee, to
file amended answer by April 1st,

1879.
Mar. 3.

2945. Aaron J. Nellis vs. Peter
Everhart. Order allowing complete
e)id}lbit.s to be forwarded to Philadel-
p]lﬂv.

3462. Birdsell et al. vs. John N.
Cole. Demucrer overruled. Leave
to answer instanter.

3480. Same vs. 8. Kirkpatrick.
Same. Same.

3818.  First National Bank of
Akron vs. David R. Page, Treas.

Answer. Humphrey & Stuart.
3834. Second National Bank of
Akron vs. Same. Same. Same.
Mar. 4.

2874. Isaac Baughman et al. vs.
The Milburn Wagon Works et al.
Motion for more time to take com-
plete testimony filed.

3355. 'The Stillwell & Bierce Man.
Co. vs. Calvin A. Crunninger et al.
Motion by deft. to strike out evidence.

March 4.

2556. Clinton Garrett vs-Penn. Co. De-
r;mrrer overruled. Leave to answer in 30
«(aays,

3321. Singer Man. Co. va J. W. Pur-
vlance et al.  Demurrer sustained.

2524. Spalding, Woodward & Co. ct al
va John Bachelder. Dismissed.

2526.  Abner W. Sawyer vs Levi S, Ma-
bie et al.
11. Eliza M. Simmons vs J. M. Rhodes,

assignee. Overruled.

March 5.
John Johnston of Akron this day
admitted to practice in the United
States Court.
3604. Edward Smith et al vs tug
Motion to dismiss

appeal. H. L. Terrell.

2537. John D. Easter et al vs Edwin
Baylizss. Continued.

2593. William K. Miller va Aetna Man,
Co. Continucd.

2621. John D. Easter ct al va Charles
Cranz, assigncee.  Continued.

2622. IHeonry I8 Mann ve rame.© Same.

2706.  Jeseph L. Hall ve Charles Dicbold
ct al.  Same.

2737. Charles W,
Cranz. Same.

2738, Same vs FEdwin Bayiiss.  Same.

2740. G B. Turner et al vs Jonathan L.
Dooth.  Same.

2746.
et al ve James Steele et al, Same.

2768. Reuben Ioffeins vs Charler Cranz
ct al, assignees. Same,

2769.  Same vs Bueyrus Machine Works
et al. Same.

2770. Same vs IFremont Iarvester Co.
et al. Same,

2781.  Ogro J. Hale vs Northern Trans-
portation Co, et al.  Same.

2822, Northwestern Mutual Life Insur-
ance Co, vs John Lockice et al.  Same.

Marsh vs Charles

Wedge Block Pavement Company |

2873. Lester C. Beardsley et al v H. B.
Hunt et al. Decree pro confcsso.
3046. George C. Burdett vs Tappin Rice

Co. Dismissed without record at cost of
complainant.
3047. Same vs same. Same.

3053. Albert Brown et al vs Cleveland
Co-operative Stove Co.  Same,

3234. Marcus Prince vs Frederick Beir
et al. Same.

3725. William T. Carter v Henry H.
Adams et al.  Judgment for $27,537.15.

3051. James Parks et al va Martin C.
Gibbs et al. Continucd.

3149. Charles F. A, Henricks vs Cleve-

land Non-Explosive Lamp Co. Same.
3183. Joshua Register va James R.

Worswick et al. Same.

3191. Charles II. Billings ve Danicl A.
Clark et al. Same.

3204. Henry Greenbaum et al vs James
Ward et al. Sume.

3214. Amecrican Cotton Tie Co.
James Cartwright et al. Same.

3220.  Lavinia F. Thompson et al s
George W. McCook. Continued.

March 6.

3296. John C. McLain vs Delia
R. Carr. Continued.

2299. Same vs same. Same.

3304. Johnathan S. Craft vs C.
Aultman & Co. Same.

3346. Lydia W. Andrews, guar-
dian, etc, vs Frank M. Stearns et al.
Same.

3320. August Vozler et al vs Max
Ernst. Same.

3340. Aaron J. Nellis vs Luke
Lennox. Same.

3349. James H. Van Dorn vs
Stephen H. Osborn. Same.

3355. Stillwell & Bruce Man. Co.
vs. C. A. Croninger. Motion to re-
strain defendant’s taking testimony
overruled.

2874. Isaac Baughman et al vs
Milburn Wagon Works. Complain-
ant has 90 days to take testimony and

et al v -

‘defendant 90 days to reply.

3801. C. W. Filmore et al vs
Jg(l]mstnn W. Wooley et al. Contin- -
ued.

3652. First National Baunk of Ge-
neva vs Sydney H. Cook, treas. Pro
confesso, :

3653. A. R. Flint vs G. F. Lewis,
Amended petition filed.  Ranney .&
Ranneys; Caldwell & Sherwood. '

U. S. DISTRICT COURT N. D
OF OHIO.

: Feb. 28.
1568. Chas. R. Grant, assignec,
vs. Wm. H. H. Welton et al.  An-
swer of Louisa A. and Frank E. Wel-
ton and Ransom Cole. J. A. Koliler.
1565, Same ve. Same. Separate
answer of Wm, H.H. Welton. Same.
1558, Geo. W. Ganfield vs. The
1st- National (Bank ot CGarrettsville.
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Reply to answer of defendant. Gage
& Canfield and R. P. Ranney.

1565. Same vs. Same: Same.
Same.

1563. Chas. R. Grant, assignee,
vs. Wm. H. H. Welton et al. An-
swer of Louisa Welton. J. A. Kohler.

. Mar. 3.

1368. James Carrothers, assignee,
ctc., vs. Benj. F. Southwark. Mo-
tion to set aside sale and decree.
SBwayne & Swayne.

1560. Wm. M. Patterson, assignee,
etc., vs. Mary Ann Farran. Answer.
Burke & Saunders.

1561. Same vs. Samuel Gibson et
al. Same. Same.
Mar. 4.
1660. Edward Brook et al. vs.

Schooner Russian. Petition of Geo.
Presley et al. against the proceeds
of the Schooner Russian.

March 5.

William H. Radcliffe et al
Libel

1731.
vs schooner A. M. Moss, ete.
for repairs. H. D. Goulder.

Bankruptey.

Mar. 3.
1294. In re. Flinn Bros. Ex-
ceptions to accounts of assignee. Mo-
tion to set aside. Ingersoll & Wil-
liamson.
1294. Same.
sount of Register.

Exceptions to ac-
Same.

1974. In re. Samuel Foust. Pe
tition for discharge. Hearing March
24th.

1971. In re. Geo. Steese. Same.
Same.

1834. In re. C. L. Morehouse.
Same. Same.

1868. In re. Andrew and Frank

Barnes. Discharged.

1520. In re. Chas. P. Snider.
Motion to set asidesale. Hord, Daw-
ley & Hord.

1844. In re. Norton C. Stone.
Petition for discharge.  Hearing
March 24.

1812. Updegraff & Johnson. Dis-
charged.

Mar. 4.

1894. In re. James Burmside.
Discharged.

1899. In re. Andrew Smith. Pe-
tition for discharge. Hearing March
24th.

1822. In re. Joel H. Lutner. Dis-
charged.

1893. In re. Andrew P. McKinley.
Discharged.

March 5.

2030. In re George Kunz. Dis-
charged.

18%8. In re Thomas A. Thomas.

Discharged.

March 6.
1821. Tnre William Shorb. Objeciion
of George McGrath to discharge.

March 7.
1799. Inre A. Stockwell.

Discharged.
COURT OF COMMON PLEAS.

Actions Commenced.,
Feb. 25.
14704. Joscph Keary vs Henry C. Mec-
Dowell et al. l]):3quitable relief.  Mix, No-
ble & White.
Feb. 26.

14705. George J. Johnson vs Ohio Life
Insurance Co. and Trust Co. etc. Equitable
relicf and to quict title. W. H. Gaylord.

14706. Rosa Klein vs William H. Thom-
as. Money only. II. W. Canfield.

14707. Michacl Giel va Melchior Neff.

Money only. John Deveny.

14708. Frank Clermont vs Lester Coch-
ran et al. Moncy and to subject lands.
Tyler & Denison.

14709. Murs. J. Slesfka vs Mrs, E. Yah-
rus, admx, etc. Error to J. P.  Willson &
Sykora; J. A. Smith.

14710. John S. Healy et al vs Valentine
Gleich et al. Money and foreclosure. H.
T. Corwin.

14711, James Scribner & Co., partncrs
etc, vs C. N. Van Doom.
fendant. Judgment January 25. Robison
& White; J. J. Elwell.

Feb. 27.

14712. A. E. Adams and 8. C. Ford,
partners etc., vs J. B. Ramsdell.  Cognovit.
Estep & Squire; E. K. Wilcox.

14713. l'} W. Libbey va Henry Brinsley
Sheriden. Money only. Wallace Smith
and Arnold Green.

14714. Augusta Raebel vs Frederick
Eichenmucller. Money, account, rale of
land and relief. J. S. Grannis; M. B. Gary.

14715. Clemens Stolz vs Louisa C. Boltz.
For appointment of receiver and eqnitable
relief. Hadden & Bacon.

14716. Henry L. Hills vs William B.
Highy et al. Appeal by defendant. Judg-
ment January 28, Babcock & Nowak; Ab-
ner Slutz.

. Feb. 28.

14717. Michael Shannon vs The City ol
Cleveland.  Ervror to Police Court.  Kess-
ter & Robinson and I1. V. Canficld.

14718, The Society for Savings vs Fred
W. Schnadt et al.  Money and saleof land.
3. K. Williamson,

14719, Same vs Henry A. Smith et al.
Money and sale of Land.  Same.

14720, Same vs Joseph Doorah et al.
Money and sale of land. Same.

14721, Charles A. Crumb et al vs J. S,
Stoneman ctal.  Cognovit. 8. 8. Marsh;
A. L. Ilyde.

14722 Lucy A. Rowliy vs James Il
Shawson et al.” Money, sale ol mortgaged
lands and relief. B. R, Beavis,

14723, James 11 Badson va Wesley L.
Beach,  Appeal by defendant,  Judgment
Feb. 20.

Murch 1.

11724, W. 1L McCurdy et al vs Franz
K. Mayer. Equitible relief. E. A, An-
well; Mix, Noble & White.

14725, Nedson Mores vs Henry Hank
Money and forcelosure. R, N, Denham.

14726, James M. Nish vy Lester L.
Hickox et al. Fstey & Sjuire and Van
Hyning & Johuston. '

14727,

Appeal by de-]

Franklin Coal Co. vs Guorge|

Bruch et al.  Money and foreclosure of
mortgage. Gilbert, Johuson & Schwan.

14725. Fdward Schmeidling vs William
Buehrer ct al. Money only. George B.
Solders.

14729. C. Schneider, surviving partner
ete, vs John Eimer et al.  Equitable relicf.
J. H. Schuneider; Gustav Schmidt.

14730. L. A. Russell vs Thomas J. Car-
ran, assignee ctc.  For allowance of claim.
S. M. Eddy.

14731. John Wagner va Conrad Beck.
Money only. John W. Heisley.

14732. John Rock va. Wm. Britt et al.
Money and to subject lands. C. W. Coates.

14733. Henry Coster vs W. R. . Brown
et al. Money, foreclosure of mortgage and
aale of land.  C. W. Coates.

14734. A. Weimer, vice president, and
J. Rohrheimer, treasurer of Jewish Orphan
Asylum vs Caroline Roskopf et al.  Money
and equitable reiief. 8. A.Schwab.

14735. James M. Coffinberry et al va
David M. Darland et al, Foreclosure of

mortgage and equitable relief.  Henderson
& Kline.
14736. W. S, Chamberlain et al vs Ben-

jamin Kingsborough et al. Money, to sub-
ject land and relief. A. Zehring; G. .
Foster, Gilbert, Johnson'& Schwan.

14737. Eva C. Speith vs Jay H. Stewart
ﬁ al. Money only. Willey, Sherman &

oyt.

14738. Charles H. Sayle et al va William
Patterson ct al. Money and to foreclose

| wmortgage. H. Clark Ford.

14739. B. F. Morse vs Amos N. Clark.
Money onlr. Hutchins & Campbell.

14740. Andrew Wirth vs George Bading
st al. Mouey and relief. J. W. Heisley.

March 3.

14741, S. C. Lewis, exr, vs William
Jones et al.  Money, foreclosure and relicf.
J. J. Carran.

14742, Calvin W. Blish vs Charles TI.
Blish, Money and to subject lands,  Will-
wn & Sykora.

March 4.

14743. George Dunn vs Laughlin Smith .
¢ al. Money and equitable relief with att.
W. K. Smith.

14744. 11. W. Page et al va J. D. Bauer.
Jognovit, pP.I; B. R. Beavis.
14745. Fred A. Brand vs Aaron Higley

i al.  Money and to subject lands.  Gollier
¢ Brand. .

14746, Daniel Branner vs 8. W, Schnadt
tal. Money and to subject land, W, 8.
{erruish and F. K. Collingg Stone &  Hes-
senmueller.

14747. John Weber, Jr, vs Chris A.
Nanert.  Money only. Foster, Hinsdale &
Jarpenter.

14748,
smith,

Elias A. Root et al va George
Moncey only.  Baldwin & Ford.

14749, John 8. Crawford va The Phanix
vlutual Life Ins, Co.  Money only. J. B.
rraser.

14750.  The Socicty for Savings vs Ellen
‘ord et al.  For sale of real estate. 8. E.
Nilliamson.

March 5.

14751. Mattic May Myerm vs Julius
ebler.  Appeal by deft.  Judgment Feb,
i, W.S. Kerruish,

14752, Frederick Schmoldt va Thomas
iraves ot al. Equitable relief.  Arnold
reen.

14753, Rebeca Schwartz va J. O, Hum-

hrey et al. Money and to subject lands,
5L Schwab,

14754 Fred Krauss et al vs C. S, Hu
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ron. Money only. A. H. Weed and M. W.
Pond Jr. .

14755. George P. Hunter et al vs G. N.
Foster, admretc. Money only. George P.

Hunter. -
March 6.

14756. Isaac Kidd vs Michael Murphy
et al. Money and to subject mortgaged
premires.  J. T. Logue.

14757. Amasa Stone vs L. M. Southern
et al. Money and sale of mortgaged land.
‘B. R. Beavis; W. J. Boardman.

Motiens and Demurrers Filed. -
Feb. 26.

2381. Archer vs. Archer et al.
by plaintiff to dismiss appeal.

2382. Same va Coon. Same.

2383. Telachow vs Stockey et al. Mo-
tion by plaintiff for the appointment of a

recciver.
Feb. 28,

2334. Zocter vs Lamson. Motion to
strike the amended petition from the files.

2485. Belle va Lowe ct al.  Motion by
plaintiff for the appointment of a receiver,
with notice and acknowledgment of service,
etc.

2386. Gillette va. Kidd. Motiorr by
plaintiff to dismisa appeal, with notice of
motion and acknowledgment of scrvice.

2387. Stolz vs Kocster et al. Demurrer
by plaintiff to the 1st and 2d dcfenses of de-
fendant William Tramps’ amended anawer.

2388. Cooke va Draeger. Motion by de-
fendant to dismiss attachment, with affida-
vit of Michael Draeger and August Drae-

r.
g March 1.
2389. Platt vs Raeder et al. Demurrer
by defendants Charles E. and Emily 8.
Raeder to 1at, 2d, 3d, 4th, and 5th causes of
action in the petition.
2390. Sawtell vs Whiting et al. De-
renn to the

murrer by defendant J. H.
petition.

2391. Wilcox & Gibbs 8. M. Co. va Fol-
lett et al. Motion by defendant L. B. Kin-
ney, to require plaintiff to make his account
and statement attached to hia reply more
definite and certain.

2392. Bennington et al vs Prather. De-
murrer by defendant to the petition and
amendment to the petition.

2393. Valley Railway Co. vé The Hem-
lock Valley Railway Co. et al. Motion by
defendants John G. Moore and John C.
Fogg to dinsolve the temporary injunction
allowed herein. :

2394. Schmidt vs Tausch et al. Motion
by defendant C. Fleidner, for a new trial.

2395. QGreer, as admr etc, vs Wilkins.
Demurrer by pisintiﬂ' to the answer.

2396. The Central Bank va John Mul-
len et al and garn. Motion by defendants
John Mullen and Mrs. Maloney to dissolve
attachment.

2397. Bronson et al va Staddartet al.
Demurrer by defendant Jesse P. Bishop to
the petition.

2398. Danicls va Baldwin. Motion by
plaintiff to strike from answer as irrele-
vant etc.

2399. Same vs same. Motion to require
defendant to make his answer more definite
and certain.

2400. The Cleveland Mechanics’ Land,
Building and Loan Association ve Field.
Motion by defendant for a new trial,

2401, Spencer vsShiely, admx etc. Mo-
tion to require defendant to make his an-
swer more definite and certain,

Motion

2102. Hewett et al va Wiltz et al. Mo-
tion to require plaintifts to make their peti-
tion more definite and certain.

March 3.

2403. Downs vs Charlton. Motion by
defendant to strike petition from the files.

March 4.

2404. Evcrett va Ryan et al. Motion
by deft John Kennedy to require piff to
give bail for cosata.

2405. Brunner va Schnadt et al. Motion
by deft for the appointment of a receiver.

2406. Ford ve Hogan et al. Same.

March 5.

2407. Collins vs Kerstine et al. De-
murrer by defts to the amended petition.

2‘:08. Vincent, Sturm & Co. vs Wettrick
et al.
to file sup}»lementnl answer.

2409. Zweter vs Lamson. Motion by
pIff for the appointment of a receiver.

2410. Platter vs Stewart et al. Demur-
rer by plaintiff to the answer of deft J. 8.
Stewart.

2411. Strauss, assignee, va Duncan et al.
Motion by defts Hannah and A. Raschgour
to require deft Mrs. S. M. F. Duncan to
make her answer and cross-petition more
definite and certain, and to separately state
and number causes of action and defense.

March 6.
2412. DeVeny vs Thorp. Demurrer to
the petition.
2413. Franklin Coal Co. vs Bruch et al.
Motion by plaintiff for the appointment of
a receiver.

Motions and Demurrers Decided.
2226. Loesch va Kneppenberger. Grarit-
ed. W. H. DeWitt appointed receiver.

2388. Cooke vs Draeger. Motion with-
drawn. Case settled.

2316. Tiedman vs Byer. Overruled.
PIff has leave to amend without cost.

2330. Halle vs Beck et al.  Overruled.

NOTICE.

Notice is hereby given to the un-
known owner of the 1st volume of
American Cyclopzdia used in the trial
of case, Davis vs. Maltby, May Term,
1878, that the same can be found at the
office of Messrs. Tyler & Denison,
they having been unable to find, after
(ll:)l(iﬁent inquiry, an owner for the

)K.

J. &. Pomerene.| [H.J. Davies.

Pomerene & Co.
LAW STENOGRAPHERS,

19 1-:2 PUBLIC SQUARE.

J. G. Pomerene U. 8. Commisssoner, Official Sten-
oerapher of the Common Pleas, Probate and Dis-
r,et Courts of Cuyahoga County, and Notary Publie.

FOR SALE.

A few copies of Vol. I. of THE Law
REePORTER for sale at this office, bound, at
$3.00 per volume.

WANTE.

A Stenographer seeks employment for whole or
part of his time.  Law instruction considercd part
compensation.  Isan expert type-writer operator
Address W. J.,6, 180 W, 4th street, Cincinnati, O,

Motion by deft R.C. White forleave|
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Cuvanoca Co. Districr Courr
meet on Monday, the 17th inst. We

shall publizh reports of as many of

the cases decided as may be .practica-
ble; and we trust that the Judges of

NO. 11.

ICUYAHOGA COMMON PLEAS,
MARCH m‘l, 1879,

ALIDA JOHNSON, BT AL., BY, ETC.,
V8. NICHOLAS MEYER.

‘Trespass—Guardian—Anthority of to
sell Real Estate—When Purchaser
from Guilty of Trespass. ete.

Charge to jury by

Joxnks, J.

Gentlemen of the Jury: This is an
actiony brought by sundry minors
heirs of Martin Johnson, decensed, by
their next friend, against Nicholas
Meyer, defendant, and the averment
of the plaintifiy’ petition is this: That
about 1872, the defendant Meyer un-
lawfully and forcibly entered the
premises of plaintitt on  Columbus
street, broke into his close between
Columbus.and Johnson strects on the
one side, and Clark avenue and Wal-
ton avenue on the other, and that he
then and there tore down, carried
away, touk to pieces a barn thén and
there a part of the realty, part of the
landed property of the heirs of
the value of 8800, and that he
converted this property to his own
use. That is entire the allegation of
the plaintiffs’ petition.

The defendant comes in and an-
swers, and denies substantially all the
allegations of the plaintitly’ petition,—
denies each and every specification ex-
cept such specitication as he expressly
admits.  He does not expressly admit
any material allegation, so that sub-
stantially the Dburden is upon the
plaintifs to prove all such facts as are
essential to make out their case.

To entitle the plaintifts to recover
in this case, they must show that at

I'they, the plaintitls, were possessed of
i this property.  That they substantial-
1y had the ownership is not denied
“here. Itis conceded upon the trial
rthat they were the owners in such
I manner and form as s provided by

property with such title as this will
gave to them severally and collect-
ively.

Now then,as T have said, the plain-
tiffs must make out substantially that
they had the ownership and possission
of this property at the time that this
injury was committed.  They mu-t
show that the “defendunt unlawfuiy
entered this close and took away snd
converted to his own use this proper-
ty. Now I charge you that it lie the
defendant, entered this close by -
mission of the guardian for any L tai
or ordinary purpose, that did not give
the defendant the right to enter the
premises and despoil and carry away
any portion of the property. A guar-
dian, as such, has no right himsclt o
remove or despoil any portion of the
real property, to carry it away or re-
duce it or remove it in any way what-
ever, without the consent of his wards
or without the assent of the Probate
Court. And any one who may know
of his guardianship, and that the prop-
erty is the property of the wards, can-
not protect himself against an action
for removing or despoiling any portion
of the realty by mere proof that the
guardian authorized it or that he had
paid the guardian for it. I think the
true situation in this case is simply
then that the guardian is the trespass-
er in such case, and that the person
to whom he sells and who is author-
ized by him to carry it away is also a
trespasser and that they may be liable
jointly or severally; that if one of
them makes satisfaction of the claims,
that satisfies both ; that both or either
of them may be sued until there is a
satisfaction made for the injury; that
an action against one is no bar to an
action against the other; and the Pro-
bate Court, on its own motion, re-
quiring Mr. Hornsey to put this item
into his account for wrongfully selling
this property, is no bar to this pro-
ceeding. If it had been true that at
the instance of the heirs he had been

" Martin Johnson's will.  That is the

made to adcount for the very identical

that Court will so far respect the wish- ‘ substantial concession on  the other: money that he had sold this property

es of the Bar of this city that they
will deliver decisions, not off:hand at

,side of this case. Martin Johnson
rdied, scized, it is admitted, of this
property; and the plaintitfs, by that

for, that might amount to a ratifica-
tion of the act of snle,—an election 1o
take the proceeds instead of to go for

the close of the argument, but upon _admiszion, admit that these children of'i the article.  But there is nothing in

stated days of the week,

tthis mother were possessed of this

the proeceding of the Probate Court
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that is a bar to this proceeding, or
that should affect it in any way what-
ever. There was.something said in
the argument about this property hav-
ing been changed from realty into per-
sonalty, but I do not know whether
any request will be made on that sub-
ject or not. The guardian could not
change it from realty to personalty by
moving it from one portion of the lot
to another. It would be realty after
removal as much as it was before.
There are many instances where
buildings placed upon property are
not considered a part of the realty;
but I do not know that any such

uestion as that can fairly occur in
this case from the proof in the case.
If counsel on either side claim that
there is a fair question to be made of
that I will cheerfully respond to any
request that may be made upon the
subject.

If you find that this was the close
of these plaintiffs, cither in whole or
in part; if they had possession of it
exclusively or 1n connection with their
mother under the terms of this will,
and although they went away tempor-
arily and left it in the possession of
the guardian, I hold that their posses-
sion is still sufficient to enable them
to maintain an action for trespass for
any such injui'{ that is complained of
in this case. If you find they had
possession ; that it was on their close
that the injury was perpetrated, then
the questith arises, how much are to
be the damages? I think the true
rule of damages in this case is this:
Youare to give these plaintiffs & sum
of money that will compensate them
for the njury that they have sus-
tained. 1 do not mean by that to in-
clude the injury that their mother also
sustained at all, but leave them to re-
cover simply an amount of money that
will be equivalent to satisfy any inju-
ry that they have received. And, of
course, in estimating that, you will
have to take into "account the owner-
ship of this property, as provided by
this will, in the mother—ownership
and possession to a certain extent.

Carefully examine the case. I see
no reason in this case, and it is not
claimed by counsel, that there should
be any cumulative damages; it is a
case for compensation, to make these
plaintiffs good for the injury they have
suffered, that they have sustained by
being deprived of this barn and its
use.

Now gentlemen, I believe I have
substantially covered the law points in
this case; I will, howevery, specific-
ally respond to the full requests that
are made by counsel on either side,

The plaintiffs request me to say
“That the occupation and possession of
a guardian is the-occupation and pos-
session of his wards.” I think that is
correct.

2. That the powers of a guardian
appointed by the Probate Court, are
limited by law, and while he has a
right to care for the property of his
ward, he has no right to waste it;”
[ leave that out because I donot think
it is of any importance in the case.
He has no right to sell the real estate
of his ward, or any-of it, without the
srder or decree of the Probate Court
having jurisdiction in the matter. I
charge you that is law.

3. ““That every one dealing with a
zuardian in his trust capacity, is pre-
sumed to have knowledge of his pow-
2rs, conferred by law, and is chargea-
ble with knowledge of such powers.”
[ think that is law.

4. “That if a guardian, by a breach
of his trust, convey any portion of the
estate in his hands to a purchaser who
1ad notice of his being a guardian, the
wards may maintain an action against
the purchaser for the value of such
property although he has paid the
suardian for the same.” That is the
law.

5. “That if the jury shall find that
the defendant entered upon the ‘prop-
erty of plaintiffs at the request of the
guardian, John Hornsey, and having
paid him for this barn, tore it down
and removed it from their premises;
if they shall also find that he was act-
ing in this matter without authority
of law,—then the defendant is liahle
to respond to plaintiffs for the full val-
ue of the barn.”  That is inconsistent
with what I have already said, and I
refuse to charge that as the law for the
reason that it asks me to charge that
these plaintifts shall recover the full
value of the barn. I say you may
give these plaintiffs full compensation
for any injury that they have suffered
in consevuence of the loss of this
barn. Both parties derive their title
from this will; and, by this will it
appears that the wife has a one-third
interest in this property during her
lifetime, and for a certain time she has
a possessory interest in this property
with her children. You may take this
fact into account in estimating how
much these children have lost by hav-
ing been deprived of this barn. I re-
fuse therefore the Hth request.

6. ““A barn standing upon the prop-
erty of these plaintiffs, which was left
them by their father, is a portion of
their real estate,”—that is bhardly s,

—*‘a part of the realty, and their,
guardian would have no right to sever |

it nor dispose of it without the order
of the Probate Court.” That is what
I have alrcady said, substantially.

7. I am asked to charge “the jury
““That the measure of damages in this
clse is the value of the barn as it
stood upon the realty, before it was
severed from the realty.” I have al-
ready given you a different rule from
that in estimating the value of the
barn. I will give it now qualified to
an extent. In estimating the value
of the barn, you will estimate it as to
what it is worth upon the realty, and
in estimating what damages these
plaintiffs have suffered you will take
into consideration, as I have already
said, what their real rights are in the
property and what other people’s
rights are in the property.

Now I have been also requested to
charge numerous charges on the part
of the defense. I am asked to charge,

1. “Thatto maintain this action, the
plaintiffs must satisfy you that they
were in the actual possession of the
premises at the time of the committing
of the wrongs complained of, or the
right to the possession of the same.”
I say yes, but that possession may be
by their agents or guardian, as well
as by personal possession.

2. I am asked to charge, “If you
find that John Hornsey was, at the
time of the doing of the wrongs com-
plained of, the guly appointed guar-
dian of the property of the plaintiff,
then that the said John Hornsey was
entitled to the possession and control
of the said estate owned by the plain-
tiffs.” Now I decline to say that to
you. I say that a guardian is entitled
to the possession and control of his
ward’s real estate, but in view of the
provisions of this will which is in evi-
dence here, I decline to say that John
Hornsey was entitled to the possession
of this property, and I think there
seems to be no dispute, substantially,
between counsel on either side, that
Mr. John Hornsey was actually exer-
cising guardianship over this property
at that time, so that the point is of no
very great consequence one way or the
other.

3. I am asked to charge, “That
John Hornsey, as the guardian of the -
pluintitls, was by law authorized and
entitled to colleet and receive from the
defendart, compensation for the inju-
ry claimed to have been commi‘ted by
the defendant in removing said build-
ing—-and that it he did so, no recov-
ery could be had in this case.” I re-
fuse that charge.  There is no such
question in this case.  Nobody has de-
nied that this damage was done and
that afterwards Hornsey settled fur it.
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There is no such question as that in
‘the case, as I understand it, and I re-
fure the charge.

4 Iam asrieed to charge that, “If
the jury find that the defendant paid
to John Hornsey as the guardian of
the plaintiffs at the time he took the
barn away, in full for the same, and
entered said premised and removed
said barn with the consent and per-
mission of said guardian, then the
plaintiffs cannot recover.” I refuse
that because I think the guardian had
no right, either himself or in connec-
tion with Mr. Nicholas Meyer, to re-
move that barn without authority.

6. I am asked to charge, “If the
injury complained of was caused by
the misconduct of the said Hornsey as
the guardsan of thée said plaintiffs,
then the said Hornsey is liabre on his
bond as such guardian, and his sure-
ties on said bond are likewise liable
. with him on said bond.” I refuse it
as of no consequence in the case.
Whether he is liable or not liable, the
fact that he is liable does not release
him from any liability that he may
have incurred to this estate.

6. Iam asked to charge, “From
the amount you find the defendant li-
able for, if you find him liable in this
action at all, you should deduct the
amount you find he paid to the said
Euardian, from the sum you find him

iable for.” I refuse this; there is
nothing in the proot whatever, going
to show that this estate has ever got
this money. The mere fact that Mr.
Hornsey authorized the trespass made
him a trespasser himself. ’l‘hey were
both trespassers; and the fact that
one of these trespassers paid the other
money does not relicve the one that
pays, nor the other, from lability to
respond to the state therefor.

7. T am asked to charge, “If you
find that the snid Hornsey in his ac-
count as guardian of the plaintifts, in
settling with the Probate Court of
this county as such guardian, has been
charged with the amount paid to him
by the defendant for said barn, and
find that the defendant did pay the
same to said guardian, then the said
sum so paid to him by the defendant
and accounted for by said guardian in
said settlement and accounting with
said Probate Court, should be deduct-
ed from any sum you may find the
defendant hable for in this case.” I
refuse it. I do not think that the rec-
ord shows that he was definitely
charged in that record with anamount
paid by anybody for the barn, but
that it shows that he wag charged as a
wrong-doer with having converted the
barn to his own use, and that it was

worth that much. No proof is offered
that the said.amount has ever been
paid over to the heirs and I hold that
this is no satisfaction to them whatev-
er or any bar to this action.

MarviN, Lairp & TAyLOR, for
plaintiffs.

B. R. BEAvis and HENRY McKIN-
NEY, for defendants.

- SUPREME COURT OF OHIO.

DECEMRER TERM, 1878.

Hon. W. J. Gilmore, Chief Jus-
tice. Hon. George Y. Mcllvaine,
Hon. W. W. Boynton, Hon. John
W. Okey, Hon. William White,
Judges.

Tuespay, Mar. 11, 1879.
General Docket.

The United States Rolling Stock
Company vs. The Atlantic Great
Western Railroad Company. Error
to the District Court of Summit
county.

BoynTON, J.:

1. Wherea contract made by an
agent is voidable at the election of his
principal, such election must be made
within & reasonable time after full
knowledge is acquired by the -princi-
pal of the circumstances under which
the contract was made, otherwise it
will be binding upon him.

2. Where, upon full knowledge of
all the facts attecting his liability, the
principal promises to pay an account
stated of the amount appearing to be
due from him under a contract pre-
viously voidable at his election, he
thercby ratifies the contract.

3. A-contract made between two
corporations through their respective
Boards of Directors, is not voidable at
the election of one of the partics there-
to, from the mere circumstance that a
minority of its Board of Directors are
also directors of the other company.

4. The plaintiff and defendant by
therr respective Boards of Directors,
entered into a contract whereby the
plaintiff agreed to supply the defend-
ant with all the rolling stock required
in the operation of its railway for the
period of seven years, at an agreed
rental to be paid monthly. The five
persons composing the plaintifi”’s Board
of Directors were members of the de-
fendant’s board, which consisted of
thirtecen persons. At the meeting of
the defendant’s board, at which the
terms of said contract were agreed upon
and confirmed, there were present on-
ly eight directors, two of whom were
directors of the plaintitt.

The plaintiff supplied the rolling |l

stock as agreed, and the defendant re-

ceived and used the same in the pper-
ation of its railway for the period of
nearly two years and a half, when the
contract was terminated—

Heid: If it be assumed that the
contract, under the circumstances of
the case, was voidable, in equity, at
the election of the defendant within a
reasonable time after the same was
made, for want of a quorum of direc-
tors at the meeting at which the con-
tract was agreed upon and confirmed,
who were not directors of the plaintiff,
the delay in exercising the election to
avoid it operated as & waiver of the
right so to do; and, consequently, an
instruction to the jury, that such right
existed at the time of the trial, was
€rroneous.

Judgment reversed and cause re-
manded.

No. 383. Horace Kelly et al. vs.
The City of Cleveland et al. Error
to the District Court of Cuyahoga
county.

McILvAINE, J., held:

1. An ordinance providing that the
cost of improving a street ‘‘shall be
assessed upon all the lots and parcels
of land benefited thereby in propor-
tion to the number of feet front in
each,” is not in conformity to, or au-
therized by, section 576 of the munic-
ipal code of 1869.

2. Non-abutting lots and lands are
not subject to assessment for the cost
of a street improvement, unless the
same be designated and the amount to
be assessed thereon fixed by the Board
of Improvements or City Council in
pursuance of section 579 of said code.

3. For the purpose of apportioning
the cost of a street improvement in
proportion to benefits, the Council
cannot require the Board of Improve-
ments or a committee of freeholders to
report an estimated assessment under
section 584, until the property to be
charged therewith and the amount to
be assessed thereon has been deter-
mined and fixed in pursuance of sec-
tion 576, and if non-abutting property
be embraced of section 579.

4. Where the provisions of section
576, as to abutting property, and of
579, as to non-abutting property, are
disregarded in proceedings to assess
specially the cost of improvement, the
assessment is invalid and the case does
not come within the curative provis-
ions of section 550.

Judgment reversed, demurrer to an-
swer sustained and cause remanded to
the District Court for such further
proceedings as muy be authorized by

aw.
No,386. 8. O. Griswold vs. F.
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W. Pelton et al. Error to the Dis-
trict Court of Cuyahoga county.

GILMORE, C. }

1. In an assessment by frontage
upon abutting land in bulf)(', section
542 confines the assessment to the
front of such land to the usual depth
of lots, which is to be ascertained in
the manner prescribed in said section ;
and the per centum limitations of sec-
tion 543 apply to the value of the
frontage to that depth after the im-
provement is made.

2. Where an assessment has been
made and placed upon the duplicate of
the county upon land in bulk, the
depth of which exceeds the usual depth
of lots, to pay for the improvement of
a street upon which it abuts, the col-
lection of such assessment will be eun-
{oined at the suit of the owner of the

and, without prejudice to the right of

the corporation to collect the amount
properly chargeable against the front-
age of the land.

3. In an action to enjoin the collec-

tion of such an assessment, which is a|

proper charge against the abutting
front of the 3and, the parties may so
frame their pleadings as to enable a
Court of Equity, on finding the gas-
sessment to be merely irregular and
defective, to proceed under section 550
to ascertain the amount properly
chargeable against the front of the
land. Jndgment reversed and cause
remanded.

No. 385. William C. Scoficld vs.
The City of Cleveland et al. Error
to the District Court of Cuyahoga
county. Judgment reversed on au-
thority of No. 383, Kelly vs The City
of Cleveland.

" No. 459. Isracl Allsbacher et al.
vs. The City of Cleveland. Error to
the District Court of Cuyahoga coun-
ty. Judgment reversed on authority
of No. 383, Kelley vs. The City of
Cleveland, and cause remanded.

Motion Docket.

No. 54. Milton H. Miller vs. J.
T. Sullivan & Co. Motion for leave
to filea petion in error to the Superior
Court of Cincinnati. Motion over-
ruled. The judgment at the special
term was reversed by the Court in
general term, on a bill of exceptions

. embodying all the evidence. The case
is not in a condition to entitle the
plaintiffs in error to have the judg-
ment of reversal reviewed by this
Court. Revised Code, section 775,
Ohio Laws, 805; Hammond vs. Ham-
mond, 21 Ohio Statutes, 620.

No. 56.  Albert Dickey, Johp Ar-
chey and Solomon Ferguson vs. The
State of Ohio. Motion for leave to
file & petition in error to the Court of

Common Pleas of Darke county. Mo-
tion granted.

No. 58. Samuel Wharton et al.
vs. W. J. Kelly, treasurer, etc.  Mo-
tion to take cause No. 510 on the
General Docket out of its order for
hearing. Motion overruled.

U. S. CIRCUIT COURT, W. D.
TENNESSEE.

A. H. H. DAWSON V8. RICHARD C.

DANIEL.

1. Exrcution—Is not void because it
issues prematurely.  If issued while motion
for a new trial stands adjourned, the irreg-
ularity is curcd as soon as such motion is
denied ; and thixs is, especially so, where the
order of adjournment provided that the
same was granted, but without prejudice to
plaintitf,

2. SEMsLE—That the proper practice to
prevent the issuance of an execution, where
motion for a new trial is not disposed of, is
to ask and obtain stay of execution.

3. WarcumaN.—llis withdrawal by lev-
ying otlicers no abandonment of levy., His
presence not necessary to hold title.

3. WHAT CONSTITUTER AN ABANRON-
MENT.—To constitute an abandonment of a
right secured, there must be a clear uncquiv-
ocal and decisive act of the party; an act
done, which shows a determination in the
individual not to have a benefit which is
designed for him.

Haymoxp, J.:

The plaintiff recovered judgment by
defuult, against the defendant, on the
Gth day of June, 18758, for $2,610.69
and custs. At the same term, and on
the 13th day of June, 1878, the de-
fendant moved to sct the judgment
aside and for leave to plead ; where-
upon the court made the following or-
der: ““In this cause the application
of defendant to vacate the judgment
rendered herein at the present term of
this court, is continued to the next
term of the court without prejudice to
either party.”

After the adjournment of the term,
and on the 5th day of July, 1878, ex-
ecution issued on this judgment,
which, coming into the hands of the
Marshal, was, by him, on the 9th day
of July, 1878, levied on certain lease-
hold property belonging to the defend-
ant, and it was advertised for sale.
The Marshal indorsed his levy on the
writ at the time he made it, but on
the 16th day of August, 1878, re-
turned it into court, with the following
indorsement annexed to that of the
levy: ““And on the 17th of August,
1878, in obedience to an order of

property. The decfendant resists the
motion on two grounds: first, that the
execution prematurely issued, and is
void; and secondly, that the levy has
been abandoned by the Marshal.

It appears by the aflidavits filed,
that the Marshal, when he made the
levy, placed a watchman in charge of

the writ, he withdrew him, and left
the property as it was before.

The letter of the Circuit Judge to
the Clerk of the Court, dated Knox-
ville, Aug. 5, 1878, and his letter of

terson, attorneys for defendants, trans-
mitting the letter to the Clerk to
them, are offcred in evidence by de-
fendant, in opposition to the motion,
and are relied upon, together with the
letter of the Clerk to the Marshal, as
an order of the Court, recalling the
execution, and as evidence of an aban-
donment by the Marshal of the levy,
and also as an adjudication by the
Circuit Judge, of the questions in-
volved in this motion.

If I supposed the action of the Cir-
cuit Judge was intended to be a de-
cision of the rights of the parties, I
should certainly enforce it by my
judgment on this motion, whatever
my own opinion might be. But it is
apparent that it was not intended, and
could not have been. It does not pur-
port to be an adjudication at all. Cer-
tainly not, upon the right of property
as aftected by the levy, but only a let-
ter of advice to the Clerk. He says
to the Clerk: ‘¢ My suggestion is that
you issue a paper to the Marshal, re-
citing the fact that the executions
were issued without authority, and re-
quest him to return the same unexe-
cuted.” In the letter to the attorneys,
after suggesting to them that the ap-
plication made to him is informal and
unknown to the practice of the Court,
he expresses the opinion that the exe-
cutions issued prematurely and should
be recalled, and that the Clerk and
Marshal may possibly be liable for any
action they have taken, but it scems
to me he carefully avoids doing any-
thing more than suggest to those of-
ficers that under the circumstances
they should proceed no further. By
no possible construction can they be
construed into an adjudication - that

' because the execution was premature-
ly issued the levy was void, nor could

'he have intended that the Clerk and

[ Murshal should personally have as-

court, issued by Hon. John Baxter, I ;sumed the responsibility of an aban-

return this writ without further pro- |donment of the levy.

ceedings hereunder.”

It is not even
an adjudication that the execution

The plaintiff now moves for a wven- | was prematurely issued, but simply a
ditioni exponas to compel a sale of the |suggestion-of a mode by which this

the property, and when he returned '

the same date to Messrs. Gault & Pat--
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and all other questions involved might

be adjourned into the court for its de-

termination, when all parties should

be present, and he distinctly declines

to determine the yuestion as an ex

{:?rw application, such as was made to
im

At this present term of the court,
the motion of the defendant to vacate
the judgment was heard and overruled,
and now the question is whether or
not a venditiom shall issue.

It may be assumed that the execu-
tion did issue prematurely, but unless
that fact rendered it void, the levy is

. Did it bhave this effect?. In
the case of Hapgood vs. Goddard, 26
Vt., 401, it is said by the Court that
“‘ordinarily courts of law refuse to set
aside executions, when that, and that
only, has been done which is required
to be done now, although done pre-
maturely.”

In the case of Stephens vs. Brown,
656 Mo., 23, cited by defendant’s coun-
sel, and in Freeman on Executions,
§§ 24, 25, on the point that it is error
to issue execution before a motion for
a new trial is determined, we find a
precedent for this case. The defend-
ant in that case filed a petition for a
new trial, which was continued under
advisement until the next term, and
in the meantime execution issued, and
the plaintiff was put in possession of
the land. At the next term the mo-
tion for a new trial was overruled. He
filed a motion to quash the execution,
because prematurely issued, and that
was overruled. The decfendant ap-

led, and the Supreme Court of
issouri says: ‘‘It was erroneous to
issue an execution before the motion
for a new trial had been disposed of.
|But as the case resulted in favor of
the plaintiff this error caused no injury
to the defendant.” And the judgment
refusing to quash the execution was af-
fir med.

In Mollison vs. Eaton, 16 Minn.
426, it was held a harmless irregulari-
ty to issue execution before the judg-
ment was docketed, although a stat-
ute positively required a judgment to
be docketed in another county before
execution could issue. It was not
such an irregularity as made the judg-
ment void, and the levy was allowed
to prevail over a warrant of seizure
from the Bankruptcy Court.

It may well be doubted whether the
plaintiff did not have a right to issue
this execution at the time he did. [t
was ruled in the order of continuance
itself that it was not to operate to his
prejudice. I have been unable to find
the question decided in Tennessee. 1
do find elsewhere that the rule is that,

unless the order of continuance directs
a stay of execution, the plaintiff may
issue the execution immediately, at
the risk of having it rendered a nullity
by the decision of the motion for a
new trial in favor of the defendant:
Erie R. R. Co. vs. Ackerman, 33 N.
J. Law, 33.

But I do not decide this here, as it
is unnecessary to the determination of
the rights of the parties. The levy
was not void because the execution is-
sued erroneously, and now that the
motion for a new trial has been over-
ruled, the plaintiff should not, because
of a mere irregularity, be deprived of
the fruits of his diligence.

Nor do I think the levy was aban-
doned by the Marshal. He only
stayed his hand at the point to which
the proceedings had ro%ressed, when
it was arrested by the letter of the
Clerk. The service of a watchman
was not necessary to his title, and his
withdrawal was unimportant. The
Supreme Court of Tennessee, in the
case of Breedlove vs. Stump, 3 Yerg.
257-276, has declared the rule for all
cases Where abandonment of a right
is relied on, thus: - *“To constitute an
abandonment of a right secured, there
must be a clear, unequivecal and de-
cisive act of the party; an act done
which shows a determination in the
individual not to have a benefit which
i8 designed for him.”

The question is argued by counsel
on both sides, whether this is real or
personal property, on the assumption
that unless it is real property a wven-
ditioni exponas cannot issue. The writ
is used to compel a sale of personalty
levied on, as well as a sale of realty.
It is true that the Sheriff may, in case
of a levy on personalty, go on and sell
after the return of the scire fucias,
without a venditioni exponas, while in
case of alevy on realty he cannot, but
in either case it is proper to issue a
vend. ez. wherever it becomes necessa-
ry to enforce & sale: Campbell vs.
Low, 2 Sneed, 18; Overton vs. Per-
kins, M. & Y. 373, S. C. 10, Yerg.
328 ; Thompson vs Phillips, 1 Bald.
246-267; Tidds Pr. 1,020; Ireem.
Ex. § 57-58.

It is therefore unnecessary that T
should decide the question argueld as
to whether the leaschvld is real or
personal property.

There were two judgments, but the
facts were the same in each.

HuMmes and Postox, for plaintiff.

GEeo. GAuLT and WuM. S. FLirpiy, |-

for defendant.
L. D. McKissick, for Fourth Na-
tional Bank, under trust dced.

BRECORD OF PROPERTY:
TRANSFERS

In the County of Cuyahoga for the

Week Ending March 14, 1879,
[Prepared for ‘THk Law REPOKTER by
R. P. FLooDp.]

MORTGAGES,
March 8.

Edward Greenless and wife to Jo-
seph Parks. $200.

Anna Louisa Fagan and husband to
Eliza Hanlon. $150.

Jacob Schurr to Jay Odell. $2000.

Henry Shanks and wife to Thomas
Dowaie. 85000,

Frank Ost to John Dickow. $200.

W. S. Pennell and wife to S. H.
Kirby. $200.

George D. Hinsdale to Josiah
Brown. $2800.

March 10.

Charles Marshall to John Panther,
president of The St. Josephs B. Asso-
ciation. $200.

Henry D. Southorn and wife to Sa-
rah Hornsey. $1500.

Alexander H. Burk and wife to

George H. Happen. 81895,
George M. Kortz and wife to John
Mancher. $950.

William Kortz and wife to Carl
Denheimer. $300.

Mary E. Brown to V. C. Stone.
8305.

Mary J. Field and husband to C.
R. Saunders. $500.

Clara C. Schamls to Anna M. Dun-

kelspiel.  81200.
Elizabeth Weirs et al to Rosina
Becker. $3300.

Jozeph Hermann and wife to Thom-
as Kurfese. £325.

Jacob Buerklin to
8325.

Annie Hoyer Kachleet al to Joscph
Perkins et al.  8898.

Matthias F. Schulte and wife to
James Barrett, trustce.  $1024.43.

Alfred S. Hayden and wife to Lu-
ther Battles. §£200.

R. L. and Emma A. Palmer to
John Karda. 500,

E. Louisa and Hubbard Cooke to
N. E. Backus. 86000.

Jacob Mueller.

March 11.
D. J. Wilder and wife to Geo. O.
Baslington.  $1000.
Vaclav and Anna Parma to J. C.
Kochler. 8450,
John Kaiser and wife to DBarbara
Demine. 8300.
Mary Boettcher to The Citizens’
Savings and Loan Ass'n.  81000.
Augustus F. House and wife to
Robert Cleave. 8250.
M. A. Kneeland to Giles W. Knee-
land. $250.
March 12.

Eunice H, Williams to Healey
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Bros. $100.
James Harvey to John Beavis.

8350.

H. Maley to John Wright.  $300.

Almon P. Turner to Georgia Bart-
lett. $4000.

W. A, Daucey to F. Granger.
$300.

Pelton Ave. M. E. Church to R.

H. Roberts. 8800.
March 13.

Herman Hadler and Wife to Christian
Weber. $611.50.

Cornelius Newkirk and wife to S. H.
Kirby. $350.
Ernst Zachack and wife to John Hersins.

Chrmmn Kapermack to Wm. Brown.
50.

Elah 8. French and wife to Frederick
Buggert. $750.

Wm. Carey and wife to Henry Wick &
Co. $700.

L. C. Hains and wife to C. 8. Wheelecr.

March 14.

MaryH Solloway and husband to Gus-
tavus A. Hyde. $1800.

Wm. Baker Jr. and wife to Wm. Baker,
Sr. $1000.

Henny George to 1saac Reinthal. $450.

Enoch Graves to Mary A. Coatea and hus-
bunp. $350.

Esther Kneen and husband to Charles H.
F. Sohn. $1800.

CHATTEL MORTGAGES.
March 8.
Alice E. Fovargue to Daniel Fovar-
gue. $4000.
Michael and Catharine Stumpf to
Sprankle, Morse & Co. $400.
March 10.
- Bamuel Darby to G. Wheeler.
$125.
John Beznoska to Thomas Palivec.
$80.
L. D. Parker to J. C. Campbell.
$150.
I. Harris to Charles Becker. $20.
Henry Gilbert to G. Crampton.
$1055.90.
J. M. Johnson to W. I. Hudson.

$140.
March 11.

Wm. H. Harkins to Rolland C.
White. $300.

James M. Naghton to E. B. Cary.
$110.

Daniel Catoir to David L. Lowry.
$400.

Charles A. Kennard to Samuel 8.

Marst. 838.-
M. J. Gallagher to William Adams.
$20.

March 12.
Elisha Sterling to Theodore H.
Sterling. $400.
l-%ammond to the A. 8. Heren-
den Furniture Co. $160.
Andrew McDonald to Patrick
"Royrke.. $500.

March 13.

Wm. H. Parking to Charles 8. Foote.
$3600.

Tobith A. Dunn et al. to Margaret Mec-
Donald, $45.

Orville D. Ford to Lewis Ford. $13575.

Philip Wenz and Louis Shelberger to R.
Lindemueller. $75.

H. W. Libbey to Caroline C. Patch.
$1000.

Anton Sindclas to Carl Sclyler. $50.

J. J. Atwater to C. 8. Gates, admr. of the
cstate of D. Skinner, deceased. $242.

March 14.

Barbara Kuebler and husband to Philip
Gaensslen.  $225.

A. Robinson and L. Frank to Julms
Frank. $200.

H. P. Bates to J. M. Deyne. $110.

Charlcs Walther to Peter Walther. $130.

H. F. Procter to F. L. Baymond. $40.

DEEDS,
March 7.
John D. Carpenter to Henry G.
Carpenter.  $22000.
rederick O. Clark and wife to Ma-
ry E. Snow. $2000.
Henry Huntmg and wife to John
Newmann. $565.
864Mary B. Jones to Elizabeth Ulrich*

Henry Harr and wife to William
Menka. $400.

Cardine and Joseph Propst to Isa-
bella A. Houlder. $4000.

W. H. H. Peck et al to Mutthias
Marovitz. $480.

George F. Spreng and wife to John
Painter, Jr. 81.

Casper Schoffer and wife to Ernst
Prasse. $1350.

Adeline Maukowskie and husband
Manuel Halle. $550.

By Thomas Graves, Mas. Com., to
Robert S. M. Sewell, exr. etc. $625.

Sophia Sperce by S. M. Eddy, Mas.
Com., to H’iram Day. 81667.

March 8.
M. Alvord.

William H. Rose and wife to Wil-
liam Rose. $1050.

C. C. Rogers et al to W. C. Loomis.
$1250.

R. E. Wingard and Ellen M. Wing
to M. A. Sprague. $100.

Josiah Brown and wife to George
D. Hinsdale. $3300.

Nelson Moses to D.

$6060.

. James Gayton to John Gayton. 85.

John Gayton to Mary A. Gayton.

$5.
March 10.

Joseph C. Balley to Clarence H.
Burgess. $5.

Morris E. Gallup, admr. of the es-
tate of W. E. Brown, - deceased, to
Mary Ella Brown.

ary Ella Brewn to V.. C.
$4601. -

Charles and C. S, Barkwell et al to

Stone:

Ellen Jackson. $360.

Lydia M. Calking and husband to
E. Louisa Cooke.  $7100.

J. D. Carpenter and wife to Her-
man Hadler. $650.

Mathew Farrel and Maggie Frank-
lin to Mary and Ella Farrel. 81.-

Martha A. Gould and busband to
C. R."Saunders. $670.

‘Christian Hoffman and wife
Christian F. Krauss. $900.

N. Heisel et al to Joseph Krs,
£600.

Isaac Levy and wife to Fannie Wal-
lace. $2550.

Jacob Mueller and wife to Jacob
Buerklin. 8875.

James P. Mills and wife to E. J.
Kennedy. 81.

P. F. McDonald to Samuel Pool.
$475.

Ezra Nicholas and wife to Mary
Ada Short. 82550.

A. S. Palmer and wife to Kate S.
Hanna. $13000.

Silas Rossiter and wife to Mary Ga-
bel. $1150.

Warren F. and Carrie A. Walworth
to W. A. Mionor. 81200.

Theodore H. Robbins and wife to
Clara C. Schambs. $2600.

Vaclav Purma et al by C. C. Lowe
Mas. Com. to Frederick Koeckert.

$500.
H. F. Leypoldt by Felix Nicola,
Mas. Com., to The National Life In-
$1700.

surance Co of Vermont.
March 11.

John Hess and wife to Charles H.
Norton. $2060.

Frederick Kickert and wife to - Va-
clav Purma and -wife. $525.

8. O. Tennesmann, admr. of Wm,
Boettcher, decensed, to Mary Boett-
cher. $2100.

Levi Bauder, County Auditor, to
Elizabeth Cole. Auditor’s deed. $9.04.

Caroline Bezenle to Wilhelmine
Hugger. $8500.

-James Corrigan and wife to Michael
T. Carroll. $600.

March 12.

H. 8. Baldwin to Benjamin Frank-
lin. 81300

Benjamin Franklin and wife to Ho-
nor G Baldwin. $1300."

Richard Dewey to O. E. Dewey.
$2500.

Charles O. Evarts and wife to The-
odore E. Burton..: $3000.

Wm. P. Gahan to E. D.  Stark.
$550.

¥. M. Irvine to Charles Rose. .§1,-
250

.Gustav Schmidt and wife fo Hen-
rietta Fichelschehr.. $1.. .

Jacob Wentz .to. Henry Schodar,

to

. One thousand-dollars,
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Ellis E. Shaw to Caroline A. Love-
land. Ten dollars.

Andrew P. Worth and wife to John
H. Janes. One thousand five hun-

dred dollars.
August Gneuss by Felix Nicola,
Mas. Com., to Philip Gaensslen.

One thousand four hundred dollars.

Henry R. Hadlow and wife to
Schewbke. Seven hundred and fifty
dollars. .

March 13.
Levi F. Bauder, Co. Aud.. to 8. H. Kir-
by, Auditor’s deed. $127.29.
George H. Chandler, trustee, to James
Brekenshire as trustee for Eunice Abbott.

$1.
" W. C. Cole to Elizabeth Cole. $1200,

Marie L. Chase and husband to Fitch
Raymond. $300.

Annie and Joseph Chlunskey to Philip
Rick. $2300.

Same to same. $500.

Hubbard Cooke, trustee, et al., to Earnest
Zachack. $450.

C. 0. DeHondt and wife to Barbara
Duckat. $1325.

Thomas Flood to Joachin Gerkin. $900.

Loftus Gray and wife to Benson Bradley.

$600. .

Windle W. Hollis and wife to Samuel
Stoney. $1000.

Charles W. Hille and wife to Isabella F.
Wilson. $7000.

James P. McKinstry and wife to Thomas
McKinstry. . $2000.

C. R. Saunders and wife to Mary J. Field.
$670.

Joseph Hrubec and wife
Kirkes and wife. $600.

Alexander McLain by W. 1. Hudson,
Miw. Com., to George E. Massey as cxecu-
tor of Edward S. Masscy. $1667.

to Frank

Lillie J. McClain by same to Henry 8.
Northrup ct al.  $1000.

J. H. Rhodes, Mas, Com,," to E. G. W.
Leffingwell. $1334.

George H, Chandler, trustee, to James
Brackenshire as trustee for unice Abbott.
$1.
Sanie to same. $1.

Judgments Rendered in the Court of
Common Pleas for the Weceek
ending March 13th, 1879,
against the following

Perveons.

March 6.
8$1615.25.
$400.

March 10.
George Marshman et al. £1059.
David Hoftman et al. $4495.04.
H. A. Smith. $1054.82.

March 12.

Thomas Thompson.
James Stecle et al.

J. F. Gallagher. $1253.49.

Edward P. Waleott ct al.
$73.85.

E. O. Briggs, trustee. $3373.30; $111.09.

M. B. Lukens et al. $10.66; $396.86;
$500; $408.

F.N. Clark et al. $108.63; $631.26.

Lewis Gardner. $892.61, .

March 13.

S8arah J. Field et al. %2120,
Leonard Finster, §603.73; $446.88,

$1381.87;

MECHANICS’ LIEN.
Wm. H. Burton to Chas. Thomas.
$74.02. )

U. 8. CIRCUIT COURT N. D.
OF OHIO.

—

Mar. 8.

3223. Stephen B. Sturges, as-
signee, etc., vs Mary Jane Hickox et
al. Exceptions to masters’ report.

March 10.

3600. William G. Winslow et al
vs schooner 8. S. Osborn etc. Excep-
tions of claimant and aé)pellant to re-

rt of A. J. Ricks as Special Master.
F:entiss & Vorce.

3849. Reuben D. Swain et al vs
schooner Orphan Boy etc. Copies of
pleadings etc. in District Court.

3358. Sam Remington et al vs E.
F. Atwater et al. Report of referee
confirmed. Judgment for plaintiff for

$1192.37.
March 11.

Bradford Howland of Ravevuna this
day admitted to practice in the U. S
Court. .

3548. H. B. Leavins vs Andrew
Brunner et al.  Decree.

3228. Samuel Plumer et al vs L.
M. Southern et al. Dismissed by
plff. without prejudice.

3272. Marcus D. Bacon vs-Wm.
Moore. J. E. Stephenson, assignec,
made deft. with leave to file answer
and cross-petition instanter.  Answer

filed.
March 12.
3835. Samuel G. Block vs San-
dusky Tool Co. Answer. M. D. Leg-
gett & Co.

22. Hamson Wilt vs Edson F.
J. E. Ingersoll.
March 13.

3832. The First National Bank of
Gaiion vs. A. C. Neil et al. Peti-
tion. H. C. Carhart and Estep &
S'luire. ’

Stickney. Motion.

March 14,
3676. Frederick J. Prentiss vs. Eliza-
abeth Koester. Amended: answer. John
W. Heisley.
3429, E.J. Fenn va Phanix Fire Ins.
Co. Athtidavit of N, II. Bostwick.
——  Sume vs same.  Athidavit of E. J.

FFenn,
—— Same vs same. Affidavit of Sadie

Harper.

U. S. DISTRICT COURT N. D.
OF OHIO,

B.'nkrupuy.
Marce 8.
In re Wilber B. Dow. Dis-

1562.
charged.

1923,

1499,

In re Ira A. Chase. Same.
Inre A. A. Stoppel. Same,

1640. In re Hiram M. Johnson.
Same.
1846. In-re David N. Fury.” Pe-
%ition for discharge. Hearing March
1st.
2008. In re Thomas A. O’Rourke.
Same. Same.
2006. In re Augnstus Salter.
Same. Same.

S 1763. In re Lucius A. Bent:])n.

ifications in opposition to dis-

cl‘:::ge. Willey, Shg-(:.;an & Hoyt.
March 10.

1917. In re Charles Chorman,
bankrupt. Exceptions to charges and
specifications of A. L. Jones. Grannis
& Griswold.

1586. In re Joseph D. Horton et
al, assignee of Lyman N. IIall, bank-
rupt, v8 The 1st National Bank of
Ravenna et al. Answer. G. F. Rob-
inson,

1586. Same vs same. Answer of

2nd National Bank of Ravenna. L.
Day and G. F. Robinson.
March 12.
1865. In re James Estep. Dis-
charged.
1933. In re Silas E. Hunch.
Same.
March 13.
1702. InreWilliam Mathers. Dis-
charged. )
1771. In re Adolph W. Semplein.
Same. .
March 14.
1704. In re —— Feasby. Specifications
against discharge.
1705. In re Samuel Miller. Same.
1586. In re Eli Parsons. Speciftications

in opposition to discharge.
2041. In re Elijah Worthington. Peti-
tion for discharge. Hearing March 25.

Amendment and Addition to Rules
of Practice in U. 8. Circuit Court.

Ordered that Rule 16 of the Circuit
Court be amended so as to read
follows: :

All parties instituting suits in this
court shall be required to give se-
curity for costs, before or at the com-
mencement of any suit by them; and
the party by whom any cause shall
be removed from a State Court into
this court at or before the docketing
of such cause in this court shall be
required to comply with this rule;
which security sba]r be by stipulation
substantially in the following torm and
to be signed by some person or per-
sons resident of the district who shall
be satisfactory to the Clerk, to wit:
| acknowledge
myself security for all costs for which
—— may be liable in this
suit.” Provided that if any party at
the time of beginning the suit or filing
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of papers for removal at any time
during pendency of suit when requiured
to givesuchsecurity, or shall make and
file with the Clerk an’affidavit that he
is unable to give security for costs for
the prosecution of his or her suit and
that he believes he has a just cause
or action, and shall also fle with such
fidavit a written statement of his
t.torney that he has examined his
cient’s case and believes that said
cient has a just cause of action, then
rich suit may be prosecuted without
the stipulation for costs above required;
and provided further that the forgoing
shall not be so construed as to prevent

the Court from making such special |.

rule or order as to the giving of se-
curity for costs as right and justice
may require.

Ordered, that the following be
added to the Rules of this Court as
Equity Rule 53 of Circuit Court :

In the absence of the Judge hold-
ing the court the Clerk is lLereby
vested with general power to name
Commissioners to take testimony as
rovided in the 67th Ru!: of Practice
m Equ’ prescribed by the Supreme
Court.

COURT OF COMMON PLEAS,

Actions Commenced.
March 7.

14758. F. H. Penfield vs James Fitch et
al. Money, to foreclose mortgage, and
equitable relief. Wm. V. Tousley,

14759. C. H. Clark vs L. F. Laypoldt.
Money only. Goulder & Zueker.

14760. William Ryan vs Mary Glaich et
al. Money and to subject land. T. H.
Graham.

]476]1.
ing et al.
field.

Motions and Demurrers Filed.
Mareh 7.

2414, Tod, Wells & Co. v Smith et al.
Motion by defendants, The Commercial
National Bank of Cleveland and (icorge
W. Mason, to require plaintiffs to give bail
for costs.

2115, Williamson, trustee, vs Lake View
& Collamer R. R. Co. et al.  Motion by de-
fendan, G. F. Lewis, to determine and end
the Receivorship, to stop the further opera-
tion of the road and o appoiot a custodian
of the property, ete.

2416. Everett va Ryan et al. Motion
by defendant John Kennedy for a new trial.

2417. Lindgren vs Crocker et al. Mo-
tion by defendants for a new trial.

2418. Rogers va Getchel et al. Motion
by defendant, Caroline E. Q. Getchel, to
dismiss a8 to her and strike case from
docket or to strike out from amended peti-
tion.

2119. Quayle et al vs Angel et al. Mo-
tion by plaintiff to refer case to referee with
acknowledgment of service of notice by at-
torney of defendant Angel.

March &,

7 2120. Burnham & Banton vs Wilcox et

George Wiltinms ve John Grecn-
Equitable relief.  Gage & Can-

al. Motion by plaintifls for a new trial.
2421.  Kafton vs City of Cleveland. De-
murrer by defendant to the petition.
2422. Reister v8 Lake Shore Foundry
Co. Motion to require plaintiff to make
petition more definite and ccrtain.

2423. Foster et al v Heller et al.  Mo-
tion by plff. for new trial.
2424, Uhecr va Slawsonet al.  Demurrer

by defendant J. H. Slowson to the petition,

2425. Case vs Ehrbar et al.  Motion by
defendants to reqnire plaintifix to separate-
ly state and number causes of action.

2426. Liberty Lodge No. 3, Ancient Or-
der of Gond Fellows, va George Young et
al.  Demurrer by deft. GGeorge Young to
the petition.

2427, Same va same.  Demurrer by de-
fendant Charlotte Young to the petition,

March 10,

2428. Halcy va Patterson.  Demurrer to
the amended petition.

2429,  Isaac Hays, doing husiness as, ete.
vs Meese et al.  Demurrer by plaintift to
answer of Caroline Me e,

2430. Sanders va Wilde et al. Maotion
bv deft. to strike jointed answers of Wm.
Wilde and James Denham from the files.

2431, Freeborn v& Bankhardt. Motion
to strike vut redundant and irrelevant mat-
ter from answer.

March 11,

2432, McDonald vs Swan et all. Mo-
tion by deft. Michael Bray for a order for
rencwal of undertaking on appeal herein.

2433. Eberhard va Morlack et al. De-
murrer by plff. to 1st, 2d and 3d defenses of
answer of deft. Morlack.

2434. Tod, Wells & Co. v Smith et al.
Demurrer by deft. W. B. Hancock to the

petition,
March 12,
2435. Short va Metealf et al. Motion
to require plff. to give security for coats.
2436. Cunnington ve L.S. & M. S. Ry.
Co. Motion to strike out from petition as
irrelcvant and dedundant.

Motions and Demurrers Decided.
March 8.

2184. Alexander vsa McCarty. Over-
ruled.

2226. Dum et al va Norton et al. Strick-
en off.

2290. Baumer et al va Kramer. Sus-
tained as to 2d ddfense, overruled as to 3d.

2291. Kirkémtrick vs Noakes ct al, trus-
tee. Ovcrruled.
2229. ladley vs Kingsborough. Grant-

ed. PIff. ordered to furnish security by
March 18.

2302.  Magrory va Corkhill. Granted.
Leave given to issue alias summons.

T 2390. Sawtell v8 Whiting et al,  With-
drawn,
March 10.
2406. Ford vs Hogan et al. 8. Fitch

appointed rceciver to collect rents.  Bond

$500.
2385. Belle va Lowe et al.  John Bell
appointed receiver. Bond $500.
March 12.

2334. Brant vs Hartford Fire Ins. Co.
Granten.
2340. Owens vs8 Purdy. Overruled.
2341, Lennor vi same. Granted.
2363. Rugglcs, admir,, ete., vs Gallagher
et al. Demurrer sustained.
March 13.

2413, Frunklin Coal Co. va Bruch et al.
Granted.  Wm. T. Quilliams appointed re-
ceiver,  Bond $60(.
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WE take this occasion to return our
sincere thanks to fifteen of our sub-
scribers who have paid usa year's
subscription in advance. We are
highly gratified at the success of our
collector, and in this connection call
attention to the advertisement in an-
other column for the sale of this
paper.

CUYAHOGA DISTRICT COURT.

MARCH TERM, 1879.

PETER AND CATHARINE WIRTZ V8.
GEORGE LEICH, ASSIGNEE OF THE
ALLEMANIA INSURANCE
COMPANY.

Mortgage—Transfer of Securing Nego-
tiable Promissory Note—As to Pay-
ments made by Mortgagor to
Previous Holder Without No-
tice of Transfer—Entitled
to Benefit of in Eq-
uity, ete.

LeEMMoON, J.:

The petition of the plaintiff below
alleges that in the month of March,
1872, one Frederick Buchne made his
note to the Allemania Insurance Co.
for the payment of four hundred dol-
lars, and then proceeds to set out that
in the vear previous, 1871, one Peter
Beckner and others made, executed
and delivered to one Gustav Schmidt
a mortgage upon the premises de-
scribed in the petition for the securing
of a note of $850, then made and de-
livered by Peter Wirtz and Catharine
Wirtz to Schmidt. It proceeds then
to allege that this note and mortgage
by thesc parties was subsequently as-
signed and transferred by Schmidt to
Frederick Buehne.  This transfer is
charged to have been made in August
72, Then it proceeds to allege that
in September, '73, Frederick Buehne
assigned this note and  mortgage to
the Allemania Insurance Company as
collateral sccurity to the $400 note
which he had given to the Allemania
[usurance Company in - 1872, that
there is a larger amount due on  the
last note, and asks for a judgment
against  Frederick Buehne for  the
amount elaimed to be due on the note
given by him, §400, and interest pay-
able aunually, and that the premises
deseribed in this mortgage be subject-
cd to sale and the proceeds be brought
into court and applied in discharge of
that judgment against Frederick
Buchne, etc , and for other relief.

An answer is filed to this petition
which alleges that the defendants,
Peter and Catharine Wirtz, made
payments larger in amount than the
credits; that these payments were

made in good faith by them to Fred-
erick Buehne after he had disposed of
the notes and mortgage to the Alle-
mania Insurance Company, without

notice of any interest in the Allemania
Insurance Company in this mortgage.

The Court otP Common Pleas upon
the trial of the case below must have
held, as their judgment shows, that
the transfer of the morgage and note
that was thus given by these partics,
taken by the Allemania Insurance
Compan{' as collateral security, vested
absolutely all interest in the note and
mortgage in the Allemania Insurance
Company, and all tle rights and rem-
edies between the parties would exist
as though all the parties at that time
bad notice ; in other words, that any
payment made on this mortgage and
note held by the Allemania Insurance
Company as collateral was a payment
which the party could not take advan-
tage of in his defense, that he should
have seen that the payments when
made were indorsed upon the paper
by the party to whom the anments
were made, and that making pay-
ments without securing such indorse-
ments, was carelessness for which the
parties were not entitled in equity to
have stand as against the Allemanin
Insurance Company. Thig involves
the question as to what are the respect-
ive rights of partics upon the transter
of a mortgage from one person to an-
other. Cases have been cited, dcci-
sions of the Supreme Court of Michi-
gan and Wisconsin, and also a decision
of a very eminent Judge of the Su-
preme Court of the United States—
Justice Swayne, in each case holling
that where a mortgage had been given
to secure a debt evidenced by a nego-
tiable promjssory note that the mort-
gage, being an incident to the debt,
partakes of the negotiable character
of the note and is so far aflected by it
that the commercial rule applicable to
negotiable paper is applicable also to
the mortgage, and these cases have
been cited and pressed upon our atten-
tion. These cases, except the last
one, have been examined by our own
Supreme Court; and in a very alle
discussion of this subject by our Su-
yreme Court,in an opinion announced
Ly Judge Ranuey,the matter is exam-

.
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ined apparently from the earliest de-
cisions of the Courts of England and
through the various holdings of our
Supreme: Courts in various States,
down to the time of the making of this
decision contained in the 14th Ohio
St. Reports made in December, 1863.
Bince this decision the decision of Jus-
tice Swayne has been made.

In commenting upon the decisions
in Michigan and Wisconsin upon this
subject, Judge Ranncy uses the fol-
lowing language: ‘‘But the direct
question arising upon mortgages given
to secure negotiable paper, has arisen
in two of the new States of the west,
whose courts are entitled to high res-

t for their learning and ability,
and it has there been held, that the
quality of negotiability is so far im-
parted to such mortgages, as to make
them availabl? in the hands (ilf a bona

indorser of the r, without an

ﬁdcregnrd to the uﬁ::ﬁe rights of thyt;,
original parties.”—Here citing the
cases that are pressed upon our aften-
tion.—*‘In the first of these cases, de-
cided by the Chancellor of Michigan,
in 1843, no reasons are assigned, or
authorities cited; and in Dutton vs.
Ives, decided by the Supreme Court
in 1858, the doctrine is again advanced
upon the authority of Reeves vs Sent-
ly, and the two Wisconsin cases, re-
rted in 3 and 4 Chandler. On re-
erring to the first case decided in that
State (Fisher vs. Otis), we find it
professedly based on authority, and it
serves to show upon what a slender
foundation a line of decisions may be
made to-rest. The Court say: ‘This
doctrine is sustained by respectable
authorities, and by reason and sound
policy which have long ruled in rela-
tion to commercial paper;’ and Powell
on Mortgages, 908, and note are cited.
Mr. Powell certainly did suggest the
question, whether such a distinction
might not be made. His exact posi-
tion is-thus stated by Mr. Coventry in
the note: ‘When it is said that a
debt is not assignable at law, it must
be understood with this restriction,
that if it be secured by a negotiable
instrument, such a3 a bill of exchange,
the legal interest will pass by indorse-
ment, and this has induced the learn-
ed author, in the next paragraph of
the text, to suggest whether, in such a
case, the rule of the mortgagee’s lia-
bility would apply.” The rule here
referred to, is that announced by
Lord Loughborough in the leading
case of Matthews vs Wallwin, 4 Ves.,
126, that the assignee of a mortgage
takes it subject to all equities which
could be asserted against his assignor.
Now, it may fairly be assumed, that

Mr. Powell supposed that such a dis-
tinction could judiciously made;
but it must be admitted ihat he had
then no authority to base it upon,
that neither the judicial records of
England nor of any of the old States,
furnish any evidence that it has ever
been adopted, and that it was first
acted upon, nearly halfa century after
the suggestion was made, by a new
State upon another continent. Under
such circumstances, it cannot be rea-
sonably claimed, that we are at liber-
ty to regard it as an established princi-
ple, and we can only adopt it when
we are convinced that it is correct in
principle, and consistent with the an-
alogies of the law. The reasons for
supﬁosing it to be 8o, are well stated
in the case of Croft vs. Bunster, 9
Wis. Rep., 510. The reason assigned,
it is said, why the assignee can recov-
er ne more in equity than is actually
due from the mortgagor to the mort-
gagee, is, that he could recover no
more at law on the bond or covenant,
and the reason ceasing as to negotia-
ble securities, the rule also ceases to
have application; that the debt is the
principle thing, and the mortgage
the mere incident, following the debt
wherever it goes, and geriving its
character from the instrument which
evidences the debt.”

Now, after referring to these au-
thorities, the Court says: “In a gen-
eral sense, it may be very - well and
very-correct, to speak of a mortgage
as an incident to the debt it is created
to secure; but the importance of this
mere term may be easily overrated.
It certainly is not one of the incident-
al effects of the creation of the debt
itself, and it can only be made to have
relation to the debt by the force of
the contract contained in the mort-
gage; and is incident to the debt onl
in the same sense that every indepem{
ent contract, having for its object the
payment or better security of the
debt, is incidental to it. The exist-
ence of the debt, is the occasion out
of which they arise, and the subject
of their various provisions ; but they
embrace all the elements of a perfect
contract in themselves, and are en-
forced by appropriate remedies, ac-
cording to their own stipulations.”

The conclusion to which the Su-
preme Court come, after a very full
discussion of all these cases, is as fol-
lows: ““A long experience has dem-
onstrated, that they are not necessary
instruments of active trade and busi-
ness; and we but follow in the foot-
steps of the ablest and wisest judges,
when we say, that the harsh rule
which excludes equities, and often

does injustice for the benefit of com-
merce, should not be applied to them.
This remits them to the position they
have so long occupied—that of mere
choses in action, and whether standing
alone, or taken to secure negotiable or
non-negotiable paper, they are only
available for what was honestly due
from the mortgagor to the mortgagee.”
Now recognizing that to be the doc-
trine established by our Supreme
Court in this regard, we are brought
to another question, whether this rule,
thus recognized, must not be so far
limited as to cause it to apply only to
the equities which exist at the time of
the assignment and transfer, or
whether, in the broad language of our
Supreme Court, the mortgage is to be
treated as a chose in action—whether
there is any limitation to this designa-
tion of it, or whether, like other
choses in action, it has all the proper-
ties which pertain to a chose in action
at common law. It is well understood
by the bar that where a mere account
is transferred by one to another, the
debtor is protected, if in good faith he
subsequently without knowledge on
his part-and without notice, pays it to
the party to whom he originally owed
it; that as to the debtor, he is not
estopped from showing that payments
were made and from availing himself
of them until the assignee of the
chose in action has given him notice.
It is the duty of the assignee to give
notice to the debtor.

Now does that principle apply here?
Is a mortgage a chose 1n action for
some purposes and not for others?
We are unable to find any authorities
—we know of nonuv+-that distinguish
a mortgage from a mere matter of ac-
count—a claim upon an account. If
the same rule governs, then we sa
that the payments made in good fait!
without notice, without knowledge, to
the person who has been the holder cf
the paper—of the mortgage, is a pay-

ment, and in a court of equity, should-

be regarded as a payment and as a
defence to the extent of the payments
thus made. Applying this grinciple
to this case, we think the Court of
Common Pleas erred in so far as they
refused to allow these payments made
to Frederick Buehne after the transfer
of the mortgage to the Allemania In-
surance Company.

There will be, as stated by counsel,
an amount still due upon this mort-
gaye after deducting these payments
so made; and for this amount the Al-
lemania Insurance Company may
have a decree for the sale of the prop-
erty.

1%0 judgment is asked ‘against these
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parties. The judgment of the Com-
mon Pleas Court will therefore be re-
versed and either such judgment en-
tered here as should have been en-
tered in the Court of Common Pleas
or the case be remanded for further
Br]'oceediugs in the Court of Common

eas.

McKINNEY & CASKEY, for plaintiff.

B. R. Beavis, for defendant.

ORPHANS’ COURT OF PHILA-
DELPHIA,

OpinioN MArcH 1, 1879,

DARMODY'S ESTATE.

Sur Exceptions to Adjudieation.

A surviving husband is primarily liable for
the expense of a wife’s funeral, suitable
to the rank and fortune of the husband.
Although the undertaker may, in such
case, recover from the executor of the de-
ceased wife, the executor may in turn re-
cover from the husband.

PENROSE, J.:

The exemption of a married woman
from liability for necessaries furnished
to her, arises not only from the para-
mount duty of the husband to sup-
port her, but from her own inability
to bind herself except in the manner
and to the extent authorized by the
Act of Assembly.

Hence, as held in Sawtelle’s A ppeal,
3 Norris, 306, her estate is not re-
sponsible even for medical attendance
during her last illness, where it is not
shown that she herself had requested
the physician’s services.

But this disability to contract is
personal to her, and is limited by the
period of coverture. It does not ex-
tend to her executor, who may bind
her estate for expenses incurred in the
regular course of administration. Of
the duties imposed upon him ihe first
is the buriar of the decedent. The
right to make the necessary contract
for this purpose, and to apply the as-
sets in his hands in discharge of the
obligation thus created, follows as a
matter of course.

The paramount duty of the hus-
band,.however, as between himself
and his wife’s estate, still remains;
just as in the case of any other debt
paid by the wife, but for which he is
primarily liable.  We cannot assent
to the doctrine that his obligation in
this respect is only under the Poor
Lawe; or that it ‘“‘extends simply to
furnishing the means of a burial
which shall conform merely to public
decency.” If this be so, then the text
books are all wrong, and we must

overrule the decision of Lord Lough-
borough, in Jenkins vs. Tucker, 1
Henry Blackstone, 90, which has been
accepted as law since 1788. See Ad-
dison on Contracts, *52; Macqueen
on Husband and Wife, *¥183; Ib.
*191; Reeves on Domestic Relations,
164, etc., etc., etc.

In Jenkins vs. Tucker, supra, the
wife having died while her husband
was abroad, her father directed and
Eaid the expenses of her burial. The

usband having, upon his return, re-
fused to pay the father, suit was
brought. It was held, all the judges
concurring, that under such circum-
stances *‘a third person who voluntari-
ly pays the expenses of a wife’'s fu-
neral (suitable to the rank and fortune
of the husband), though without the
knowledge of the husband, may re-
cover from him the money so laid
out.”

No argument is furnished against
this doctrine by the case of Lawall
vs. Kreidler, 3 Rawle, 300, which
simply decides that the husband’s es-
tate is not liable for the funeral ex-
penses of his widow; & necessar
corollary of the principle that the
wife’s authority to bind her husband
is revoked by his death : Williams on
Executors, ¥1503.

If the law be as we have stated, it
follows that though the undertaker in
such a case as the present may recover
from the wife’s executor, just as in
Jenkins vs. Tucker he might have
done from the father, who employed
him, the executor may in turn recover
from the husband.

The precise point was decided in
Bertie vs. Lord Chesterfield, 9 Modern
Rep. 31, where the executor of a wife
having a separate estate, with power
of disposal by will, having paid the
amount of a judgment obtained
against him by the undertaker for her
funeral expenses, filed a bill in equity
against the defendant, to whom the
husband, who had subsequently died,
had bequeathed £6,000 per annum,
subject to the payment of his debts.

It was decreed (Lord Macclesfield,
Lord Chancellor), that ‘‘the husband
is subject by law to pay the funeral
expenses in burying the wife, and
therefore that the plaintiff should be
reimbursed out of the estate in the de-
fendant’s hands€, together with his
costs at law and in this court.”

As the parties in the present case
are all before us—the husband claim-
ing a distributive share of his wife'’s
estate—we may, under well settled
principles, while awarding anment to
the undertaker, charge the amount

against, and withhold it from the
share of the husband.

Under the third exception it is
claimed, that while it is conceded that
a mother’s appointment of guardian
cannot, as such, be sustained, she
may, under such designation, appoint
a trustee or curator of the estate which
she gives to her children; just as a
grandfather (Vanarstdalen vs. Same,
2 Harris, 384) or a grandmother
(Smithwick vs. Jordan, 15 Mass. 1133)
may do. Such a power necessarily
flows from the maxim which gives to
the bestower of a gift the right to reg-
ulate its disposal.

But here the testatrix has not in
terms, as in the cases cited. conferred
upon the person whom she names as
guardian, the care and management
of the estate. The gift seems to he
directly to the children with execu-
tory limitation over in the event of
their death during minority. It is
true that some implication of an in-
tention that the ‘‘guardian” shall have
control of the estate is afforded by the
provision dispensing with security for
the money coming into his hands.

Y | But the provision, while insufficient to

show clear error on the part of the
auditing judge, makes it apparent that
the interests of the children will be
better protected by adhering to the
adjudication in this respect, and plac-
ing their estate in the custody of the
regularly appointed guardian, whose
responsibility cannot be questioned,
and under whose care loss 18 scarcely
possible; and by whom, should the
contingency mentioned in the will
happen, the property can be surren-
dered to the party ultimately entitled.
The third exception is dismissed.

THE order of business for the U.
S. Courts for the coming April Term
will be as follows:

Jury causes in District Court April

1st to April 16th, inclusive.

Jury cases in Circuit Court from
Thursday, April 17th to Saturday,
May 10th, inclusive.

he printed assignments for the
Circuit Court will ready for dis-
tribution next week.

FOR SALE.

This paper is for sale. Unless we can
dispose of 1t between this time and the first
of .rn(lly next, Vol. 1T will then end with an
index. The Assignment, however, will be
continued until the end of the year.

To subscribers who have paid us £5.00 in
advance for THE REPORTER and Assign-
ment we will refund $1.00 at that time,
The same to those who have paid a year'’s
subscription for Fie REPORTER alone,

Call on-or ‘address the-proprictor,
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ECORD OF PROPERTY
TRANSFERS

In the County of Cnyahoga for the
Week Ending March 21, 1879.
[Prepared for Tk LAW  REPOKTER by
R P. Froop.]

MORTGAGES.

March 15.

Fmily S. Reader and husband to
Mury AL Higgins,  $200,

Martin J. Doyle to 8. S. Stone.
85500,

Frank Konzana and wife to John
Junge.  $500,

Same to Andrew Scheule. 8500.

John C. March and wife to Henry
Norris. 8300,

Mike McDermott to A. W. Bishop.
8500,

Joseph Bregtman to Beuma J. Per-
king. 81000,

J;ucl Rice and wife to Lutecia Bus-

hy. $200.
March 17.

George W. Hale and wife to S. H.
Kirby. 8400,

Bridget O'Donnell and hushand to
The Society for Savings.  8600.

John Jackson and wife to John A.
Tweedey. 8100,

Joseph Klinz to Elizabeth Lauer.
$500.

Byron Bradlev and wife to E. S.
Carter. 3600.

Belle Needham and husband to
Ferdinand Dryer. 83700,

Fannie Wallace and husband to
The Society for Savings. 8600.

Margaret Travers and husband to
James H. Spraikling. 8100,

Bridget McHugh to Daniel E. Les-
lie. 8144,

William McDonough and wife to
The Society for Savings. $200.

Alfred Williams to George H. Wil-

liams. 8700.
March 18.

Patrick McKusker to The Society
for Savings. $300.

Lucy A- Miner to John Rodgers.
$500.

Carl Schmittendorf and wife to
John Riebel. 8425.

Jacob Goldman to Max M. Heller.
$200.

Philipp Rick to John Karda. $400.

George P. and Mary M. McKay to
Louis Gross. $2403.52.

William C. Fair to William Gall.
$366.

N. A. Waring et al to The Society
for Savings. $18000.

John A. Kelly and wife to Noble
F. Wood. §700.

Richard Kennedy to M. Kennedy.
£300. March 19.
- Thomas Sarter and wife to Ella J.
Wright. $1000,

Mary M. Van Pelt and husband to
William Richardson. $750.
Henry Tiedt and wife to Henry

Knapp. 8300,
Frederick Kling and wife to John
Siberle.  §500.

Mary A. McKay and husband to
John McKay, Sr.  £1000.

Anton Cipra to Fred C. Koeckert.
8190.

John Stohm and wife to W. J.
McConoughay.  $400.

John Whitcomb and wife to C. L.
Pritchard et al.  8360.

John  Cady to Margavet Karner.
8400,

H.and H. E. Avery to Luther
Moses, 82000,

Lucy A. Russell and husband to
The People’s Savings and Loan Asso-
ciation. #1700, )

Lewis W. and Addie M. Day to
Margaret Clark.  One thousand four
hundred and fifty dollars.

F. B. and T. Stackpole to executor
of the estate of George Worthington.
One thousand two hundred and fifty
dollars.

Julia M. Greene and husband to
The People’s Savings and Loan Asso-
ciation. Four hundred dollars.

March 20.

D. C. Washington to S. H. Adams. £500.

Fred Hirz and wife to John Leberle.
300,

Jane S. Barriball and husband to M. S.
Bobertson.  $290.

Mary Ann Cowley and husband to same.
$300.

Myra A. Stardart and husband to Joseph
F. Cooper. $1200.

F. Omenhaeuser to F. G. Clewell.  $600.

James Kyser and wife to The Soeiety for
Savings. $1500.

Simon Gundermann and wife to J. J.
Bicks. $500.

Charles Wilbur and wife to Annie Ne-
ville. $1800.

Peter Goldsmith to Mary B. Jones. 8500.

Mary Ann and Thomas Collings to Reu-
ben Gates. $1000.

Solomon Myer to J. C. Kentz. $£50.

Elizabeth Wells and husband to Barbore
Reihim. $100.

March 21.

James Crawford and wife to D. W. Loud.
£1600.

L. H. Russell and wife to Wm, Williams.
$10000.

A.J. Holland and wife to Otis Farrer.
$440.

John Boessing and wife to Christian
Haas.  $300.

Luman B. Oviatt and wife to Mrs. Solo-
ma Gardner. $1200.

Same to Rufus B. Munger. $1200.

CHATTEL MORTGAGES.

March 15.
Rigina Tratner to Frank Fry.
$200.
Wm. H. Buttner to C. R. Heller
and M. Rogers. 817,

Wellington P. Cook and wife to
Daniel Geissner.  $2000,

Charles D. Day to Henry Kessler.
8140,

March 17.

E. W. Allen to J. Krauss & Co.
262,

Charles Galberg to same. 866.

Mrs. A. W. Gaw to same. 8116,

H. Miriam to S. J. Miller. &120.
Robert Quigley to Robert Hilborn. |
£100. !

Caroline Mullor and husband to
George J. Grifien.  §8186.

March 18.

James and Susanna Henon to A.
W. Poe. 850.

Otis D. Crocker to C. Potter Jr. &
Co. 8500.

Philip Schardt toOtto Arnold. $25.

) March 19.

Benson & Hall to the A. S. Heren-
don Furniture Co.  Forty-eight dol-
lars.

Isaiah Turner and wife to M. D.
Butler. One hundred and two dol-
lars and fifty cents.

Same to same.- One hundred and
two dollars and fifty cents.

March 21.

Frederick Mick to Adam Ressler.  $500.

Brutus Jackson to Clarcnce A. Walker.
3100,

H. M. Libbey to Cordelia C. Patch. $I,-
000.

Same to John A. Ensign. $275.42,

D. M. Becker to C. R. Heller., $125,

Alonzo E. Bradley to W. H. Gates. $50.

Charles Feller to Sarah L. Babcock. £05,

Thomas J. Costello to Peter Reidy.  $100,

Hartley & Hynes-to the Campbell Print-
ing Press Co.  $1050.

Samuel Harrison to Nellie Speed. $200.

DEEDS.
March 14.

Olivia K. Johnston to KateJ. Hep-
brum. $100.

George M. Hepbrum and wife to
Olivia K. Johnston.  8100.

Worthy Green and wife to Sherman
M. Burton. $1100.

J. B. McConnell et al., by Felix
Nicola, Mas. Com., to Jas. M. Jones.
861.

Henry B. Vattler and wife to John
Decombe.  8650.

D. C. Taylor and wife to Elizabeth
Stoll.  $1200.

Charles H. F. Sohn to Esther
Kneen. 83000,

Gustav A. Hyde and wife Mary .
Sollowaz.  85000.

Daniel Myers and wife to James M.
Coftinberry.  $1999.

. March 15.

Charlotte Baird and hushand to
Barzilla S. Harrison,  $2000.

Henry Giles to Edward Heinton.
81,
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Rcl)e((a B. Holton to J W, Hul-
ton. &1,

8. V. Harkness to Mrs. Bridget J.
Doyle. 8375,

Mary J. Higgins to Emily S. Read-
cr. 8810,

Ehnira D. Hamlin et al to Leverett
Tarbell. 83300,
John Kovar
Dlouha. 8200,

Frederick Kinsman to Frank Kor-
Zana. 8300,

B. Lawson
Knight. &von,

Annie Lewis and hushand et al to
Samuel Whitlock, 81,

Nelson Moses to Moses (.
son. 81,

George W. Morgan and  wife to Is-

belle C. Holly. 83000,

Adolph Mader et al to Charles B.
Paddock.  $1150.

Annie Lewis and hushand et al to
Richard Whitlock. &1,

Real H. Rice and wite to Joel Rice.
850

Wm. E. Rose and wife to Minnic
E. Whitlock. 81050,

S. 8. Stone and wife to Forest City
Varnish, Oil and Maphtha Co. $12,-
500.

Volney R. Warren to Portland
Hyde. $2400.

Edward P. Wiiliams and wife to
Wm. Williams., 81.

and  wife to Mary

and  wife to N. D.

Watter-

March 17.

Richard Beardworth and wife to
Lewis H. Nye. $300.

Philipp J. Brunner and wife to
Frederick J. Brunner. 1000,

Sargent & Dixon to Carl Schneider
and wife. $450.

Israel Hubbard and wife to Eme-
line Warren. 81000,

Ann Lewis et al ‘to Mary Foster.
£1.

Elizabeth and Daniel Sauer to Jo-
seph Kling. 81200,

T. J. aud E. H. Towson to W. R.
Smellie.  8700.

L. J. Talbot and wife to Sam H.
Cook. 81620,

Sydney Downey to Frank Wagner.
8740.

Neal Norton and wife et al to Neal

v Campbell.  81.

John Wright to H. Moley.  8350.

William Wissing and wife to Jo-
hanna Brinning.  8475.

Thomas Wills and wife to Samuel
Hoyt. 875.

George D. and Hattie B. Williams
to Belle Needham. 86700,

Thomas Graves, Mas. Com., to
Lewis H. Nye, exr., etc. 8180,

Same to The Brooklyn Kranken
etc. 8305,

Allen D. Blakeslee, admr. ete., ot

al i;y E. H.>Eu,fg]ost(m, Mas. Com., et
Samuel Deace.  $2133.34.

March 18.

Sydney Cooper and wite to Henry
Carter et al, ¢xrs. of the estate of
Alonzo Carter, deceased. $100.

Lewis Gross and wife to Mary Ann
MeKay.  $8500.

Joseph Homolka and wife to Bar-
tolemy Klima. 8300,

Enoch 8. Jaynings and wife to Cas-
sius M. Stearns.  $3000,

Frederick Kreideman and wife to
Frank Senk. 8410.50.

James H. McCartney to Joseph G.
McCartney. 83000,

A. W. Poe and wife to Ella M.
Poe. 82500,

Charles Curtiss and wife to John A.
Kelly. $150.

Sume to same.  8550.

M. Kennedy and wife to Richard
Kennedy. 81700,

M. 5. Budgers to Minut Stebbins.
200,

H. F. Taylor and wife to Louisa A.
Cooke.  875H00. )

John Voelker and wife to Gustav
Schmidt, assignee.  $1.

August Vedder and wife to Simon
Fithel.  82400.

William V. Craw et al, by Felix
Nicola, Mas. Com., to Marcus Gus-
dorf. 83350,

Susan S. Hall et al, by S. S. Lowe,
Mas. Com., to Mana L. Skinner.
$1400.

Joseph James, guardian of heirs of
T. D. Rand, by ‘Charles B. Bernard,
Mas. Com. to Benjamin S. Wheeler.
$500.

March 19.

Caroline Bappel and husband to
Morton W. Cope. One thousand one
hundred dollars.

Morton W. Cope to Phillip Bappel
and wife. Oneth[()ﬁhand d()]}:lra ppe
Margaret Clark to Addie M. Day.
One thousand eight hundred dollars.

T. P. Crocker and wife to John
Otto. One thousand dollars.

J. D. Clary and wife to W. G.
Rose. One thousand five hundred
dollars.

Henry Campbell and wife to An-
drew G. Steinbrenner.  One thousand
dollars. .

Olivia S. Cooke to Patrick Welsh.
Four hundred and forty dollars.

Catharir ¢ Doyle to Mary A. Doyle.
One hundred dollars.

Trustees of Erie St. M. E. Church
to L. B. Oviatt. Two thousand
eight hundred dollars.

Patrick Glynn and wife to W. G.
Rose. One ‘thousand five hundred
dollars.

John H. Hoeftner and wife to Fred-
erick Miller. Five dollars.

David Z. Herr and wife to Rceason
A. Schinuck. Three thousand six
hundred and twenty dollars.

George W. Brooks, trustee, et al
to James G. Clemens. Six hundred
dollars.

George A. Bennett and wife to El-
len E. Ramsdell.  Six hundred and
fifty dollars.

Henry Huge and wife to Frederick
Prasse. One thousand dollars.

Nelson Moses to James G. Coleman.
Four thousand three hundred and
twenty dollars.

Charles Mullor et al to E. S. Gan-
son. One dollar.

J. J. McClintock and wife to H. B.
Gildard. Two hundred dollars.

Fred C. Koeckert and wife to Anton
Cipra. Two hundred and ninety dol-
lars.

Fred H. Miller and wife to Mary
Hoeftner. Five dollars.

H. F. McGinness and wife to C. C.
Rogers.  Four hundred and fifty dol-
lars.

Ella M. Poe to Addic M. Day.
Four hundred and fifty dollars.

C. T. Pritchard et al, admrs’ of
Wm. Pritchard, deceased, to John
Whitcoml,. Five hundred and forty
dollars.

D. C. Washington to G. E. Iler-
rick. One thousand six hundred dol-
lars.

John Marquardt, by Felix Nicola,
Mas. Com., to The Citizens’ Savings
and Loan Assn. One thousand six
hundred dollars.

March 20.

B. 8. Cogswell to Fred A. Alden. 5.

Fred A. Alden to Peter Kimball, S2000,

H. E. Adams and wife to D. E. Wash-
ington. $2100.

Robezt Barber and wife to Perry Powell.
[2275. .

T. . Clewell and wife to . Ohmenhacu-
ser. $600.

Wil Honeywell and wife to Samnel
W. I neywell. R3650.

Samuel W. Honeywell and wiie to Caro-
line I, Honeywell,  S1.

Caroline k. Honeywell to Fred llumy-
well.  $H550.

Chirles Hill and wife to K: ulh mn_
Havelicek,  S1000.

Reaben Gates and wife to Mary Amn
Collings.  £1500.

Richard Morrow and wife to Richard I1.
Morrow. £500.

August Meuma and wife to Joseph Muz-
zio. $1200.

C. A. Meurman, assignec of George Rett-
berg, to B. 8. Cogswell.  §260.

lf. P. McIntosh to R. W. Teeters.  S900.

R. W. Teeters to Olive M. McIntosh, $1,

Anna Neville and husband o C. W. Wil-
bur. $2200,

Vaclav Odvody to John Jeroushek and
wife, $665.

Charles W. Stearns and O. D. Stonc and .
wife\to-Emma R. Garlock. $1200.
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S. Truscott to C. C. Carter. $150.

Judgments Rendered in the Court of
Copumon Pleas for the Week
ending March 19th, 1879,

against the following
Pervons.

A. E. Scranton. $60.
Henry Leidheiser.  $13.75.
Magdalena Schnell.  $45.
W. E. Lown. $£6606.81.
Henry Leidheirer,  $27.12.
A. R, Mitchell.  $§335.20.
Nicholus Meyer. $225.°

March 15.

March 17.

C. O. Hart, as ussignce of Roberts Man.
Co. $237.

G. A. Rauchfuss, $2373.35.
G. F. Gallagher. $1254.75.
George Marshman et al.  $838.
Phillip Bellmuth et al. 3602,
L. Newshuler et al.
Charles Patterson.
S. J. Fox et al.

$H67.92,
$1056.09.

U. S. CIRCUIT COURT N. D.
OF OHIO.

March 15.

3734. W. H. Robinson vs Thomas
C. Boon et al. Demurrer to petition.
Sustained with leave to amend.

2235. Daniel J. Fallis vs Trustees
of Porter township, Del. Co. Demur-
rer sustained to rejoinder and special
pleas stricken out.

3600. Wm. G. Winslow vs schoon-
er S. S. Osborne. Master’s report
confirmed. Appeal to Supreme Court.

3603. Union Paper Bag Machine
Co. vs Cleveland Paper Co. Decree
for complainant, and patent sustained.
Infringment declared. Reference to
A. J. Ricks to take account and. re-
port damages sustained by complain-
ant by defendant’s infringment. De-
fendant allowed to manufacture, on
executing proper bond to indemnify
complaint.

3262, James Firman, admr., vs

‘e 2 Penn. Co. Motion to set aside
cdict and for new trial allowed, up-
on payment of cost of trial.

3556. Clinton Garrett vs Penn.
Co. Answer. J. T. Brooks and

Rush Taggart.
March 17.

3814. Hugh B. Wilson vs The
Wheeling & Lake Erie R. R. Co. et
al. Demurrer to bill. Wickham &
Wildman; Pennewell & Lamson.

3822. E. P. Needham et al va J.
W. Caldwell et al. Motion. Penne-
well & Lamson and H. J. Caldwell.

—— Same vssame, Same. Same.

$102.53; $1160.27. | PAY

3836. The Second National Bank
of Cleveland vs Wm. West et al. Re-
ply. C. D. Everett.

5797. Singer Manufacturing Co.

vs J. E. Henderson et al. Motion
sustained and leave to amend in ten
days.

2867. John Ingham, exr., et al vs
Lake Shore Foungry. Reinstated.

3797. Singer Man. Co. vs J. E.
Henderson et al. Motion sustained
by interlineation.

3734. W. H. Robison vs Thomas
C. Boone et al. Demurrer sustained
by interlineation.

March 18.

3563. Commercial National Bank
of Cleveland vs F. W. Pelton, treas.,
etc. Injunction allowed. Deft. to

ay costs. - Deft. appeals.
3826. M. Gottfried et al vs Anton
Time for filing extended
Case continued to next

3825. vs C. Schneider.‘

Same.
March 19.

2235. Daniel J. Falles vs the
trustees of Porter township. Decree
sustained.

3853. Second National Bank of
Toledo vs Ann Shiely, admr. etc. Pe-
tition for money on{y. Bishop, Ad-
ams & Bishop,

Kopf et al.
to Kpril 15.
term.

Same

March 20.

3313. The Western Union Tel.
Co. vs The Sandusky, Mansfield &
Newark R. R. Co. Leave for the
Baltimore & Ohio R. R. Co. to file an
answer in 30 days.

3816. The Farmers’ National Bank
of Ashtabula vs Sydney H. Cook,
treas. Demurrer to bill. W. P.
Howland, att. for treas.

3817. The Ashtabula National
Bank vs same. Same.

3815. The Second National Bank
of Jetferson vs same. Same.

3801. The First National Bank of
Geneva vs same. Same.

3854, James W. Hane vs The
Travelers’ Ins. Co. of Hartford.
Transcript of record from Common
Pleas Court. Lynch, Day and Lynch;
Geo. E. Baldwin.

March 21.
3855. Martin L. Hall et al. vs.

Geo. B. Clough et al. Bill of com-
plaint. M. D. Leggett.
3856. Same vs. Solomon H.

Schmuck et al. Same.

3857. Same vs. Wm. C. North.
Same.

3662. John C. Birdsell and The
Birdsell Man. Co. vs. John N, Cole
et al. Replication. M. D. Leggett.

Frank Delenbough to-day admitted
to practice in the U. 8, Court.

U. 8. DISTRICT COURT N. D.

OF OHIO.
Bankruptcy.
March 15.
941.  In re Milton C. Beard. Pe-
%ition for discharge. Hearing March
1st.
1940. In re John A. Kolp. Same.

Hearing April 9th.

1916. In re Delanzon
Same.

1827. In re Elijah Baird. Same.
Hearing March 31.

1739. In re 8. H. Pew et al.

Same.
March 17.
1832. In re Lewis Harsh, bank-
rupt. Exceptions to specifications op-
posing discharge.

Dimon.

March 18.

1943. In re Charles A. Raynolds.
Discharged.

1944. In re Charles Rawson.
Same.

2051. In re Samuel Cove. Same.

1522. Peter Remy, assignce in
bankruptcy of the estate of Robert
Bell, Jr., etc., et al vs Bernard Wolt
et al. Amended bill in equity. M.

May.
March 19.

1757. In re Wm. Bobertson. Pe-
tition for discharge. Hearing April
19th.

1857. In re Asabel J. Mowry.
Discharged.

1946. In re John McGregor.
Same.

2050. In re John Holland. Same.

1612. In re Henry Baute. Same.

1757. In re Abner McKinley, as-
signee, v James A. Saxton et al.
Answer. George E. Baldwin,

’ March 20.

1797. In re John W. Ferrce.

Discharged.

March 21.

1548. In re. John A. Dodd &
Son. Discharged.

1859. In re. Wm. R. Anderson.
Same.

1818. In re. Wm. K. Foltz.
Same.

1396. In re. Jacob Newhard. Pe-
tition for discharge. Hearing April
19.

CUYAHOGA DISTRICT COURT.

6. Minerva A. Sprague, extx., et
al vs E. A. Buck et al. Continued.

10. James Seabron vs Jacob Van-
derwerf et al. Passed for settlement.

11. Bernhard Bohn vs The Valley



THE OLEVELAND LAW BEPO-BTEh.

95

gy. Co. et al. Settled and costs paid.
o record.

25. John Price vs L. E. Holden
et al. Passed for settlement,

51. Albert W. Powell, admr., vs
William C. Eckerman et al. Con-
tinued.

54. Adam Christ vs Valentine
Christ et al. Same.

63. Mary E. Iddings vs Charles|

W. Stearnes et al. Same.

80. Wiggins et al v8 Campbell et
Heard. Decison reversed.

89. Marianna B. Sterling vs The

City of Cleveland et al. Continued.
92. Jeheal S. Stewart vs Charles

Cranz, Jr., et al. Same.

al.

97.  Sullivan vs Farrilly.

101. The City of Cleveland vs
Nicola et al.

107. Kelly et al vs The State of
Ohio.

108. English, admr., vs McAuly
et al.

136. Melanctor Barnett vs The
City of Cleveland et al.  Continued.

145. Westminster Church of Cleve-
land vs Henry Newberry, trustee,
Passed for settlement.

164. O. M. Loweet al vs J. R.
Sprankle. Passed for settlement.

202. Lucy A. Rouse et al vs John
Grannis, admr., et al. Dismissed for
want of prosecution.

229. . W. Gage, admr., etc., vs
W. E. Pedrick et al. Séttled.

245. Theodore B. Starr vs Harriet
M. Thompson. Continued.

301. John Bausfield vs Charles B.
Bernard, assignee, etc., et al. Con-

tinued b'y a%(reement of parties.

203. The Kinsman 8t. R. R, Co. vs Rea-
son. Heel of docket:

2214. Webster, admr. etc., vs Ballard
et al.

252. Wilson vs Giddings et al. Heel of
docket.

253. Wills ve Webster et al. Judgment of
Common P.cas reversed. New trial granted.
.281. Stark vs Benton et al. Submitted.
282. Wilson vs Avery. Heel of docket.
283. Williams vs Overton. Petition
dismissed.  Injunction dissolved. New
trial overruled. PIff. excepts.
284,  Gilmore vs Pelton, treasurer etc.
288. Graham ct al v« The Lane Mat-
tress Co. Decree for PIff. Injunction made
perpetual.
1. Newark vs The Cit }( Cleveland.
299. Chambers vs the 61 as National
Bank of Pitts.
307. Wilson 8. M. Co. vs Pelton, treas-
urer, etc.
308, Smith va Tointon et al. Orer.
309. Rittherger et al ve Flick et al.
Trial set for 24th.
311, Wirtz et al va Leich, ass’e,, et al.
Judgment of Common Pleas reversed.
312. Wells va Robertson.
313. Umbataetter et al ws Burnside.
Judgment of Conmon Pleas affirmed.
314. Sykora et al. va. The Forest City
Mutual Ins. Co. et al. Judgment of Com-
mon Plcas reversed, Case remanded,

315. Hunting vs. The Shelby Buckeye
Mutual Fire Ins. Co. Same entry.

316. Perura vs. Keenan et al. Order.
| 3(117. Molhumes vs. The City of Cleve-
and.

318. Otis vs. The Euclid Av. Opera
House.

COURT OF COMMON PLEAS,

Actions Commenced.

14762. Jennie Werwage va John Ren-
nick. To vacate judgment and for injunc-
tion. Mitchell & Dissette.

14763. C. H. & H. B. Potter v8 William
Decker et al.
sale of lands. Caskey & Canfield.

14764 Robert Jeffrey vs John Greening.
Money only. Neft & Neff.

14765. John Needham vs The City of
Cleveland. Money only. Jackson & Pud-

ney.

14766. George W. Noble vs Isadore Ros-
kopf. Money only. Robison & White.

14767. Hannah Fuller vs Maria Slaght
et al. To subject lands and equitable re-
lief. J. A. Smith.

14768. Seth M. Cady va The Cleveland
Silver Mining Co. Money only. Hender-
son & Kline.

14769. Wm. McHale vs Albert Porter et
al. Appeal by deft. Judgment February
12. Avery and Ambush; Rider.

14770. Frederick Roesling va John A.
Edam et al. Money only. Charles D. Ev-

erett.

14771. John F. Morse vs Abner M. Jack-
son et al. Foreclosure of mortgage. Hutch-
ine & Campbell.

14772. L. Rottman vs R. N. Hull et al.
Money only. J.J. Carran.

14773. Wm. C. Schofield vs Patrick
Merriam. Money and equitable relief.
Henderson & Kline.

14774. Same vs John Rowe. Same.
Same.
14775. Same vs William Gibh. Same.
Same.
March 10.

14776. 8ohn 8. Daviset al vs George
Marshman et al.. Cognovit. H. C. Carhart;

E. J. Estep.

14777. Solomon Lodge No. 16, I. O. B.
B., va 8. Thorman et al. Money and fore-
closure. J.J. Carran.
© 14778, Valentine Lederly vs John Weis-
barth et al. Money, to suvject land and
for relief. Robison & White.

14779. F. H. Furniss vs Aaron Higley
et al. Money and fureclosure of mortgage;
Wm. V. Tousley.

March 11,

14780. The Township of Brooklyn va
George J. Duncan et al. Money only. Ran-
ney & Ranneys.

14781. Andrew Eucher ct al vs Mary A.
Hardy et al. Money and relief. Nesbit

& Lewis,
March 12.

14782. 8. M. Goldsmith va William Mai
et al. To set aride morigage deed and for
equitable relief. Jackson & Pudney.

14783. Joseph Lawrence vs Jones
Manche. Appeal by deft. Judgment Feb.
17.  Wm. Clark.

14784. H. C. Williams va D. C. Lowrie.
Appeal by deft. Judgment February 18th.
Foster, Hinsdale & Carpenter; C. W.
Coates.

14785. Sarah E. Ruple vs John F. Park-

hurst, admr, of the estate of ¥, S, Ruple,

Foreclosure of mortgage and |8

deceased. Equitable relief. James Quayle;
George T. Chapman.

14786. George E. Hartnell et al vs
James Mayshck et al. Money, to subject
land and for relicf. Robison & White.

14787. Same vs John Goldowske et al.
Same. Same.

14788. William R. Ried vs Marcus F.
King et al. Money only. T. E. Burton.

March 13.

14789. John Crowell vs Rebecea Wood-
worth. To foreclore mortgage. P. P,

14790. Andrew Platt vs John Garland.
Injunction. J. B. Buxton.

14791, George Willey et al vs Mujor
Smith et al. Money and to foreclose mort-
age. Bolton and Terrell.

14792. E. B. Hale & Co. v& Harrison Z.
T. Lynch. Money and to subject land.

Same.
March 14.

14793. E. B. Hale & Co. vs Oliver J.
Smith. Money and to subject land. Bolton
& Terrell.

14794. Joseph Aultman vs Zenos King
et al. Appeal by defts. Judgment Feb.
17. 8. W. Shumway.

14795. William James vs same.
Same.

14796. Edward Kenna vs The Cleveland
Rubber Co. Money only. W.S. Kerruish.

14797. Louis Harms vs Andrew Eucher
etal. Lewis & Castle.

Same.

March 15.

14798. James H. Burgert vs Henry Pom-
ercne. Account, appointment of receiver
and injunction. Jackson & Pudney.

14799. George E. Hartwell et al vs J.
Kover. Money, to subject land and relief.
Robison & White.

14800. Christian Bommer vs Henry
Buschner et al. Morey, t subject lands
and relief. Gustav Schmidt.

14801. Frederick Kretzdorn vs Gottfried
Fritz et al. Money, account, sale of land
and relief. J. 8. Grannis.

14802. C. D. Gerrish ve T. 8. Wight.
Errorto J. P. Thomas Lavan.

14803. William C. Schofield vs Carl
Bartels. Money and equitable relief. Hen-
derson & Kline. :

14804. Same vs Jacob Hirt. Same.
Same.

14805. Same vs George Wieland. Same.
Same:

14806. A. C.Carkey va Fanny Johnson,
gnardian, et al. Relief. P.P.

14807. Charles Gates et al vs William
Wellset al.  Money and to subject land.
Mitchell & Dissette.

14808. John W. Heixley, guardian, etc,
vs Julia McNally. Money and foreclosure.
J. W. Heisley.

14809. Romelia 8. Folsom vs John T.
Strong et al. Partition of real estate. Mix,
Noble & White.

14810. Walter Scott vs George Buskirk

et al. Money only. Neff & Neff.
March 17,
14811. E. J. Estep va Lewis Clark.

Money only. Estep & Squire.
March 18.

14812. Jacob Leatherman. assignee of
the Western Reserve Bank, va& Thomas W,
Cornell et al. Injunction, relief, and to va-
cate decrce. W. V. Tousley.

14813. John 8. Daviaet al vs Geurge
Marshman et al. Cognovit. H. C. Car-
hart; E. J. Estep.

14814, IsaberF. Brayton et al vs Al-
leyne Maynard etc. Equitable relief. Hen-
derson & Kline; S.(E, Williamsgn,
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14515, James McDonald v J. W, Scott.
Appeal by deft,  Judgment March 3. E.
M. Brown; Hutchins & Campbell.

March 19.

14516, The State of Ohio on complaint,
ete., v- Win, Swinburn.  Bastardy.

14517, The LS. & M.S. Ry, Co, vs N,
B. Guan. EFrrorto J. Po Go W, Mason
and J. H. King: L. J. Rider.

14818, liram H. Little vs Henry Tho-
man et al. Money and  to subject land.
Tugerso'l & William~on,

14819, John J. Biglow vs Franz  Karl
Mever et al. Money and foreclosure of
mortgage. G, T, Smiith,

14520, P, Gallagher v T. R. Reeve.
Appeal by defendant, Judgment February
20, I DL Stark,

March 20.

14521, Albert Stofnofsky vs M. Klein.
Appeal by deft. Indgment March 13th,
Charles A. Stible; M. A. Foran.

14822, Jacob Flick vs Samuel Ewbank,
defendant.  N. B, Coleman, garmn. Money
only (with att.). J.A. Smith,

14323, J. L. Aldrick vs S. C. Hall et al.
To subject land. (. W, Shumway,

14524, William Smith vs Am. Bat.
Overs-aming and 8. M. Co.  Appeal by de-
fendant. Judgment March 3. J. A. Hardy.

Motions and Demurrers Filed.
March 13.
2137.  Lehman ve Holbrook <t al, Mo-
tion by plff. for the appointment of a re-

ceiver.
March 14,

2438, Patterson vs Smith.  Motion
require plaintiff to give sceurity for costs.

2439, Durand ve same. Same.

21:0. Baxter va Washington et al. Mo-
tion by defendants for a new trial.

March 15,

2441. Cleveland, Linndale & Berea
Plank Road Co. vs Higley et al. Demur-
rer by defendant . R Smith to the peti-
tion.

2442, Tod, Wells & Co. vs Smith et al.
Motion by defendant, Mahoning National
Bank of Youngstown, to strike the petition
from the files.

2443. Stohlman vs The City of Cleve-
land.  Motion by plaintift for a new trial,

2414, Tod, Wellk & Co. vs Smith et al,
Maotion by defendant, The Commercial Na-
tional Bk of Cleveland, to strike the pe-
tition from the files,

2145, Same ve same. Motion by deft,
George W, Maxon to strike the petition
from the files,

2146, William Bingham & Co. vs Bocst
et al.  Maotion by plaintiff for the appoint-
ment of o reeciver,

2417. Needham et al v8 Fenton et al.
Motion by plaintfls to require defendant
Horace Fenton to make his  answer more
detinite and certain,

2418, Chase et al vs City of Cleveland,
Demurrer to the petition,

2449, Buskirk vs Schwub,  Same.

2450, Koch et al vs Brown ¢t al. De-
murrcr by deft. Sarah Brown to 2d canse
of action of pluintifis’ petition.

2451, Micklish  vs Harrison.
by defendant to strike from petition,

Tu152. Savage ve White et al. Motion
by defendant Mathew G. Rose to require
p]uintiﬂ' to scparately state and
causes of action and to strike
from the files.

2433. Stanley vs Russell et al,

to

Motion ;

number |

petition
Dorvapher ot the Common Plo:

Demur- | ret Courts of Cuyabioga Connty .

rer by defendant C. L. Russell to the peti-
tion.

2454, Chamberlain vs Wilson S, M. Co.
et al. Motion by defendant William G.
Wilson to discharge attachment herein,

2455, Pelton vs same. Motion by same
to dismiss action as to him,

March 18,

2456, Budd vs Kline.  Motion by deft.
for new trial.
2457, Natt vs Natt et al. Motion to

confirm sale ete,
March 19,
Motion by

2458, ITall vs Cozad et al.

defendants Daniel Duty and Sarah L. Duty

to vacate deeree and for injunction,
2459,
vs Stewart et al.  Demurrer to the answer.
X March 20,
2460, Ioppensach  vs  Laughenheder.
Motion by pltt. for injunction.

Motions and Demurrers Decided.
March 14,

2410, Baxter vs Washington et al,

Granted,  Plaintift exeepts.
March 15,

2H3. Stohlman vs The City of Cleve-
land.  Overruled,

2446, W, Bingham & Co. vs Boest et
al.  Overruled.

7. Greenhalgh vs Field.,  Continued.

2250, Weitzel v Pincombe,  Granted.
Plaintiff in error to give additional bail in
S100, by giving hond ete.
2285, Ruple vs Schantz et al. Granted.
2208, Same vs same, Overruled as to
selling on time.  Granted as to selling sub-
lots separately.
P 4 S D erenden Furniture Co. s
Fuelid Avenue Opera House Co. Granted,
Leave to defendant Graham to file answer
by 22d inst.

2594, Schmidt vs Tanseh et al. Over-
ruled. Detendant Fleiduer excepts,
2401, S_encer vs Schiielly, admx. cte.

Granted.  Defendant to specity how  pay-
meat was made, and if in money, in what
amount,

2408, Vincent, Sturm & Co. vs Wettrick
et al.  Granted.

2411, Strauss; assignee, vs Dunean et al.
Overruled,

2415, Williamson, trustee, vs The Lake

View & Collamer R. R, Co.
2416,
Granted,

2460, Happensack vs Laughenhod or, Re-
straining order allowed on plls. giviug

Granted,
Bingham & Co. vs Boest et al.

bond conditioned to law in the sum of 3300. |
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CUYAHOGA DISTRICT COURT.

X. C. 8COTT V8. HUDSON.

Pleadings—Coenstruction of—Discre-
tion of Court to permit Reply—Jundg-
ment notwithstanding the Verdicts
ete.

WarTson, J.:

This action was originally brought
before a Justice of the Peace and
went from his decision to the Com-
mon Pleas on appeal. In the Com-
mon Pleas the defendant put in two

leas, the first of which was matter
in abatement. ‘““Now comes said de-
fendant, and as & defense to plaintiff’s
petition filed herein and says, that
previous to the service of summons
upon him in this action,the moneys
in his hands, alleged in plaintiff’s pe-
tition to be due from the said defend-
ant to the plaintiff, were attached by
process of garnishment issued out of
this court in an action_herein pending
in which one Emma Bobbitt is plain-
tiff, X. C. Scott and said plaintiff' is
defendant, and that said attachment
remains in full force and undischarg-
ed.” Then the second is (the action
being brought upon an account for
services as & physician), that the ser-
vices rendered were not of the value
claimed—the plaintiff’s claim being
over 8108, and with interest $114 and
a fraction. He says they were only
of. the value of 850, not of the value
claimed by the plaintiff, and he prays
to be discharged.

It is a little difficult to tell what
that second plea really is. It is not
in bar. The first plea is matter of
abatement, and he prays that he may
be discharged with his costs. After
E:tting in this he amends it, this plea

ing filed January 29th, 1876, No-
vember 21, 1877, by putting in a gen-
eral denial as against the plaintiff.
““Now comes the defendant and.for
his amendment to his second defense
says, he denies each and every allega-
tion contained in said piaintiff’s peti-
tion.”

There he defends to the cause of
action. The defendant, while the
pleadings stood in this form, moved
for judgment and, as claimed in argu-
ment here, that after the service of
the ntice in the garnishee process the

money was tied up in his hands and
the plaintiff was not authorized to
bring his suit. We are not inclined
to carry this doctrine to that cxtent.
Now, it will be observed by this plea,
when the matter in abatement is
pleaded, this defendant does not offer
to pay that money into court.. Inthe
original answer he admits himself in
debt £50, and alleges Miss Bobbett had -
brought suit against the plaintiff, and
that the process in garnishment had
been served upon him.

Now that was simply a matter in
abatement and he might set it up. It
did not gc to the cause of action at
all, and we think that he should have
made his defense then complete. 1l
should have come in and showed hiii-
self ready to pay what was in demaund
and put it where the Court could dix-
rnse of it, to those to whom it proper-
I¥ was going. But he did not do this.

e then went on and put in a further
answer which is in mitigation, for the
purpose of reducing the amount, and
finally he denies.

Now here is then, from the very
start, an issue as to the very merits of
the plaintift’s case. After answer was
in and amended, he moved for judg-
ment, and all that we know about the
action of the Court is that that was
not granted ; but the plaintiff asked
leave to reply, and got leave to reply,
and did’ rep{v, in which he =set up
that the attachment process was dis-
missed and the process of garnish-
ment against the defendant had ex-

ired with the attachment in favor of
Miss Bobbett. We think in that con-
dition of things that it was not all er-
ror for the Court to permit that to be
replied. He asked for judgment on
his pleadings before the reply. It was
clearly within the discretion of the
Court to permit a reply,and the Court
did and we find no error in that.
Then after that reply was in an issue
was regularly formed between these
parties and they went on and called
a jury to try the original case upon
the account, and judgment was ren-
dered then for eighty odd dollars
against the defendant. In that con-
dition of things, after the verdict, he
comes-and asks for a judgment, not-
withstanding the| verdict.
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Now we do not regard this as a case
where a party can come in and ask
for a judgment notwithstanding the
verdict. The plaintiff had tendered
issue by his original pleading. That
issue had been regularly joined, and
these parties treat the issue presented
to the Court and the jury, and the ju-
ry determined the case in favor of the
plaintiff aud the Court rendered judg-
ment for the plaintiff.

Now do not think that there should
be any disturbance of this judgment.
We do not find any error for which
we ought to interfere.

We then affirm judgment.

R. J. Winters for plaintiff; F. J.
Wing for defendant.

CUYAHOGA DISTRICT COURT.

MARCH TERM, 1879.

AUGUSTIN MATZAUN V8. THE STATE
OF OHIO.

Judgment of Reversal om Becord and
Assignment of Errors, ete.

WaTson, J.:

In this case we find this condition
of things: The plaintiff in error was
prosecuted in the Probate Court on
the charge of obtaining money by
fulse pretenses,and as a general result,
got into jail at the end of the prosecu-
tion. This is a petition in error
brought rather to review the situation
than anything else. The petition as-
signs various errors, and 1t is based
upon the proceedings of the Probate
Court and for those proceedings we
are referred to a paper that is made a
part of the petition, and is said to be
a copy of the record referred to in the
petition. That record is in these
words, substantially: Transcript filed
Oct. 24, 1877. Information: Con-
tinued from term to term. and contin-
ued to Jan. 1878 term. Jan. Tth,
1878, to the Court, and the Court fine
defendant $25 and costs.  Motion for
a new trial overruled. January 15,
1878. Causare issued by order of the
Prosecuting Attorney. Then it says
—*‘certified to the County Auditor
Jan. 10, 1878,” and ““H. P. Bates, J.
P.,” written on the page above that.
Then we find these marginal notes:
“Costs.”  Then there is the Judge’s
costs, the Sheriff’s costs, the prosecut
ing witnesses’ costs, and transcript-
853.35, witnesses $18.90, and fine
825, making an aggregate of $81.73
and Judge’s increase 40—

Now I have read everything that is
in that paper, and the pf;zintiﬂ' in er-
ror commences assigning errors, and

it is assigned that there was no infor-
mation; that the information was not
read ; in other words, there was no ar-
raignment; that there was no plea;
that there was no trial ; that there was
no verdict; that there was no judg-
ment. And we are asked to reverse
this catalogue of nothings. The
trouble we have had in it, is, we find
nothing under the sun to reverse, and
the plaintiff in error is in jail; and we
have determined that we will render a
judgment of reversal of these noth-
ings, and relieve the plaintiff in error
from her duress, imprisonment, and
let the thing rest at that. (Sotto
voce to his associate on his right:
Hadn't I better add a recommendation
to mercy?)

Mr. Hutchins.—I might suggest
that in that part, like the rest of it.
the opinion of the Court amounts to
nofhing, as the plaintiff never was in
ail.

! Court.—Well, we note here “judg-
ment reversed” and we will leave to
those who may be interested in it to
find the judgment and plaintiff dis-
charged from imprisonment. There
is nothing to remand, and nothing to
do, and that order, I think, will dis-
pose of it.

A. M. JacksoN, for plaintiff.

J. C. HurcHins, for defendant.

HARBAUGH V8. BATES.

Promissory Note — Consideration of,

ete.

HALE, J.:

This case comes here by a petition
in error. Two grounds are relied upon
for the reversal of the judgment;
first, that the verdict is not supported
by sufficient evidence; second, that
there was errorin the charge of the
court. The action in the court below
was on a promissory note made by
plaintiff in error, Harbaugh, payable
to the order of D. W. Caldwell,
which was for 8200, dated July 27,
1875. The petition was in the ordi-
nary form of a petition upon a prom-
issory note under section 122 of the
code.

The answer of Harbaugh alleged
that the note was wholly without con-
sideration. Hesays that he gave this
note to Caldwell in consideration that
Caldwell was to enter his services as a
solicitor for Life Insurance; that he
was the general agent for a Life In-
surance Company here in the ciiy of
Cleveland, and Caldwell was to enter
his employment as a solicitor for Life
Insurance. That he failed and re-
fused to enter upon the service con-

templated at the time this note was

given. I am not sure but it ought to
be without consideration upon grounds
of public policy.

hey go to trial; Harbaugh testi-
fies that he was the general agent of a
Life Insurance Company; that he
made this arrangement with Caldwell
to enter his services, that Caldwell
neglected to do so, and, therefore, the
note is wholly without consideration.
Caldwell upon the trial testified that
he made a conveyance of land to Har-
baugh in consideration of the note.

There is very little outside the
testimony of these two witnesses that
will aid in solving the question, who
is right about it. It depends very
much upon the credibility of those
two witnesses. Of course they were
before the jury. One testified square-
ly against the other, and we think it
is not in any condition to be disturbed
by a reviewing court upon the ground
that the jury was wrong in the find-
ing made.

The other objection to the judg-
ment is, that the court erred in the
charge, and all there is about it in the
record is that the Court instructed and
charged the jury among other things
as follows, to wit: “If security was
given for the debt, it cannot be claim-
ed that it was without considera-
tion; if a conveyance of land was
made as security, then there can be
no failure of consideration, unless it
be shown that the title to the land
failed.” While the Court speaks here
of a security under the testimony
offered, it must have bheen intended by
the Court and understood by the jury
to mean, if the consideration of this
note given by Harbaugh to Caldwell
was the conveyance of land by Cald-
well to Harbaugh, then there was a
good consideration for the note unless
the title to the land failed. There
was no other claim that could be
made upon the testimony; no claim
that Harbaugh had secured this note
to Caldwell. And while the term se-
curity is used here, it must have meant
the consideration of thenote. It must
have been so understood by the jury.
And from these isolated sentences,
one or two having been taken out, we
are not able to say that there was any
prejudice growing out of this charge.

The judgment of the Court below
will be atlirmed.

Hord, Dawley & Hord for plaintiff’;
Bates & Hammond and A. T. Brown
for defendant.

SUPREME COURT OF OHIO.

DECEMRER TERM. IN7S8.

Hon, Y. J. Gilmore, Chief Ju
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tice. Hon. George W. Mcllvaine,
Hon. W. W. Boynton, Hon. John
W. Okey, Hon. William White,
Judges.
Tuespay, Mar. 18, 1879.
General Docket.

Rush R. Sloan vs. Andrew Biemel-
ler. Reserved from the District Court
of Erie county.

Whairg, J. Held:

1. The rule of the English Com-
mon Law that the owners of land sit-
uated on the banks of mnon-tidal
streams, though navigable in fact,
are owners of the beds of the rivers to
the middle of the stream, is not a,
plicable to the owners of land bound-
ing on Lake Erie and Sandusky Bay.

2. The right of fishing in Lake
Erie and its bays is not limited to the
proprietors of the shores; and the
right of fishing in these waters is as
public as if they were subject to the
ebb and flow of the tide.

3. The prima facie right of the
public is not rebutted by proof of the
mere uninterrupted enjoyment of the
privilege of fishing for the period req-
uisite to perfect a title by prescription;
the mere lawful exercise of a common
right for that period does not estab-
lis an exclusive right.

4. Where no question arises in re-
gard to the right of a riparian owner
to build out beyond his strict bounda-
ry line, for the purpose of affording
such convenient wharves and landing
places in aid of commerce as do not
obstruct navigation, the boundary of
land, in a conveyance calling for Lake
Erie and Sandusky Bay, extends to
the line at which the water usually
stands when free from disturbing
causes,

5. A deed conveying land con-
tained a reservation in the following
terms: “And the said grantee shall
not have the right to sell or remove
sand from said premises, nor shall he
have the right of fishing ineither the
lake or bay, the same being expressly
reserved by the said grantor. The said
grantee shall have the right, however,
of landing on either the bay, or lake
shore for other purposes than to take
sand, fish, or carry to and from seines
and fishing tackle, all of which rights
are exclusively reserved by the grant-
or, so that he mai:{lea.se the same or
sell the same.” Held:

1. That the attempted exclusion
of the grantee by the first clause of
the reservation from the right discon-
nected from the shoie, of fishing in
either the lake or bay, is ionperative.

2. The right reserved to the grant-
or is the exclusive right of landing on

either shore to take sand, fish, or to
carry to and from the shore seines and
fishing tackle to be used in the adja-
cent waters in direct connection with
the shore; and the inhibilion against
the carrying of fishing tackle to and
from the shore by the defendant, has
reference to tackle to be used in con-
nection with the shore in contraven-
tion of the right reserved to the grant-
or; and does not forbid the storing of
tackle on the premises conveyed,
which is not thus used.

" Judgment for defendant.

No. 361. John M. Wilcox vs.
Francis A. Nolze. Error to the
Court of Common Pleas of Cuyahoga
county.

"OkEey, J. Held:

1. The power of & judge to dis-
charge an alleged fugitive from jus-
tice, under the act of 1875 (72 O. L.,
79), is essentially the same as under
the habeas corpus act (75 O. L., 754).

2. The provision of the constitu-
tion of the Gnited States (Art. 4, sec.
2) and the act of Congress (U. S. Re-
vised Statutes, sec. 5,278), which pro-
vide for the extradition of those who
shall ¢flee from justice and be found
in another State,” are confined to per-
sons who are actually, and not merely
constructively, present in the demand-
ing State when they commit the acts
charged against them; and in a pro-
ceeding on habeas corpus for discharge
from arrest on a warrant of extradi-
tion issued by a Governor, in compli-
ance with the requisition of the Gov-
ernor of another State, parol evidence
is admissible to show that there had
been no such actual presence of the
accused in the demanding State.

Judgment affirmed.

No. 362. The People of the State
of New York vs. Francis A. Nolze.
Error to the Court of Common Pleas
of Cuyahoga county.

Petition in error dismissed on the
authority of Sheldon vs. McKnight
(34 0. 8., 316).

Thomas E. Sturgeon vs. Henry L.
Korte. Error to the Court of Com-
mon Pleas of Muskingum county.

Boy~rton,dJ. Held:

1. An inmate of a county infirma-
ry, who has adopted the township in
which the infirmary is situated as his
place of residence, having no tamily
elsewhere, and who possesses the other
qualifications required by law, is en-
titled to vote in the township in
which said infirmary is situated.

2. Such inmate is not under such
legal restraint as to incapacitate him
from adopting the township in which
the infirmary is situated as his place
of residence.

Judgment affirmed.
Motion Docket.

No. 46. Mary Atcherly and Wil-
liam Shields, trustees, vs. Mary Ann
Dickinson. Motion to dismiss pro-
ceedings in error to the District Court
of Licking county.

GiLMORE, C. } _

1. Section 23 of the code, as re-en-
acted in 1878, relates to the timo
within which an original action may
be recommenced, or claims set up by
the defendant in such an action may
be re-asserted, if either party “fails
otherwise than upon the merits;” and
has no application to proceedings in
error.

2. Where a proceeding in error
was transferred to the Supreme Court
Commission, and by it dismissed for
want of preparation as required by
rule, and a motion was subscquently
made before it to reinstate the pro-
ceeding, which was overruled, such
action of the Commission is final.

Motion granted. Proceedings in
error dismissed.

No. 61. Hannah M. Maud et al.
vs. William Maud. Motion for a re-
hearing of a cause decided by the late
Su}greme Court Commission.

y the Court:

This court has no power to re-hear
a cause decided by the late Supreme
Court Commission, on the ground that
the same was erroncously determined.
Motion overruled.

No. 57. Edward Dille vs. The
State of Ohio. Motion for leave to
file a petition in crror to the District
Court of Hardin county. Motion
granted.

No. 59. Henry KRoney vs. John
W. Gosnell. Motion to stay execu-
tion of final order of the District
Court of Licking county. Stay of ex-
ecution of the judgment is ordered on
the execution of an undertaking by
the plaintiff in error to the defondant
in error in the sum of $300, with surc- .
ty to the aceeptance of the Clerk of
the District Court, condition to abide
by and perform the judgment of the
District Court in the event that the
same is affirmed. .

No. 60. Charles King vs. Julia
King. Motion to take causes No.
549 and 579 on the General Docket
out of their order for hearing. Motion
overruled.

No. 62,  Jane Boshore vs. George
Canning and Isabella Canning.  Mo-
tion for leave to file a petition in cr-
ror to the District Court of Mahoning
county. Motion dismissed.

No. 63. Fisk, Silliman & (o, v .
The Lake Erie Coal and Oil Mining
Co. Motion to reinstate cause No.
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984 on the General Docket of Decem-
ber Term, 1877. Motion overruled.

BELMONT COUNTY COMMON
PLEAS.
OOI‘OBER_T—EBH, 1878.

DANIEL W. CADY VS. THE INCORPO-
RATED VILLAGE OF BARNESVILLE.

‘An Ordimance Declared Unconstita-
. tional and_Veold.

The plaintiff in error was arrested
by the Marshal of the Village of
Barnesville on the 9th day of May,
1878, under an ordinance of said vil-
lage, the 4th Section of which reads
as follows :

““That it shall be unlawful for any
male-persoa to walk or ride in compa-
ny with any lewd female or common
prostitute, or to stand or converse
with her upon any street, alley, lane
or public ground within the corporate
limits of said village.”

Upon the trial before the Mayor,
the plaintiff in error pleaded guilty to
the charge of walking and conversing
with a certain woman, but denied any
knowledge of her character. There-
upon, the Mayor fined the plaintiff in
error, and adjudged the costs against
him. To reverse the judgment, the
petition in error was filed at the Court
of Common Pleas. Plaintiff, by his
counsel, maintained:

1. The incorporated village of
Barnesville had no power to pass the
ordinence in question either expressly
or arising from implication. Section
199 of the Municipal Code, passed
May 7th, 1869, provides that corpora-
tions shall have power to ‘‘suppress

-and restrain disorderly houses and
houses of ill-fame, and provide for the
unishment of all lewd and lascivious
havior in the streew; and other pub-
lic places.” Walkir and conversing
with any woman 1s not an act of
¢“‘lewd and lascivious behavior.”

2. The ordinance is in conflict
with Article 1, Section 1, of the Con-
stitution of Ohio.

3. The ordinance is in conflict and
is inconsistent with the general laws
of the State (Chap. 9, Sec. 2; Crim.
Code, also Chap. 9, Sec. 8; City of
Canton vs. Nist, 9 0. S., 442.)

4. The ordinance is indefinite and
uncertain. The ordinance provides
that ““any male person,” etc. A child
three years of age would be liable, if
the ordinance was of legal effect.

5. The ordinance is veid because
it does not require a scienter as the
gist of the supposed offense.

OkEY, J.:

Held that the ordinance was un-

constitutional and of mo legal effect ;
that it was unauthorized by the Mu-
nicipal Code, conferring powers on
municipal corporation by the Legisla-
ture, and being inconsistent with the
other laws of the State, was void.
The judgment of the Mayor was
therefore reversed.

B. D. SiNcraIr, for plaintiff in
error.

J. W. WaLTON, contra.

RECORD OF PROPERTY
TRANSFERS

In the County of Cuyahoga for the
Week Ending March 27, 1879.

(Prepared for }'{m: LAw REPOKTER by

P. Froop.]
MORTGAGES.
March 22.
Robert Kirk and wife to James
Howe. $450.

Maria Slaght to Sarah Branch.
$3,000.

Nelson E. Baker and wife to Jo-
seph White.

J. O'Malley to Orrin F. Frazer.
$1,938.30.

Horace Benton to The Society for

Savings. 85,000.
-E. Port and wife to Eunice Wells.
8750.

Cornelius Newkirk and wife to The
Peoples’ Savings and Loan Associa-
tion. $400.

Horace Benton to John R. Jewett.

$5,000.
March 24.
Morton O. Maley and wife to Eli
N. Cannon et al. $1,000.
J. 8. and H. J. Giles and wives to
D. L. Tenkell. $600.

Frank E. Miller and wife to Mrs.
Theresa Champlin. 82,500,

W. P. Cook and wife to V. P.
Kline. $9,000.

Ella M. Webb and husband to S.
W. Porter. $81,050.

Carl A. E. Budde to Theodore
Walzer. $300.
Anton Mraz and wife to Joseph
Zedmik. $350.
Waldemer Otis to The Citizens’
Savings and Loan Ass'n. 89,000.
William Cranage and wife et al. to
same. $2,000.
March 25.

Lydia E. Locke and husband to
Henry Romp. 8500.

Trustees of the 6th German Re-
formed Church to B. Sturm. - $1,800.

S. B. and B. A. Baltz to same.
8150.

John O. McGregor and wife to
William Baxter. 8231.

James W. Venning to Andrew
Freese. $1,400.

Albina Tauss and husband to W.
H. Coit. $1,020.

John B. Mathews to Ella E. Math-
ews. $150. :
Thomas Tompkins and wife to Hill
Bros. & Thompson. $635.
- Same to Hiram Welsh. 81,523.
Frank Zink and wife to Adam
Rauch. $164.
March 26.

Samuel Williams to Elbridge Gan-
yard. One hundred dollars.

Charles Rentner and wife to Elsie
R. Krause. One thousand six hun-
dred dollars.

Gustav Schultze and wife to Simon
Koch. Four hundred dollars.

Frank B. Beckwith and wife to
Nancy Stilson. Five hundred dollars.

Eber W. Allen and wife to C. K.
Mix. Seven hundred dollars.

Anna E. Romp to Elizabeth Wes-
ley. Two hundred and fifty dollars.

John Wolpf to Henry M. Knowles.
One thousand two hundred dollars.

Same to J. M. Jones and  J. M.
Henderson. One thousand two hun-
dred dollars.

Maggie Degnon to The People’s
Savings and Loan Ass'n. Five Eun-
dred dollars.

Frank H. Fahle and wife to same.
One thousand dollars. ’

John Given and wife to Josiah Sta-
cey. One thousand dollars.

. March 27.

Henry Laluchle and wife to George
Roth. Four hundred dollars.

Same to Zucker. Four hundred
dollars.

J. C. Weber to Jacob Schroeder.
Three thousand dollars.

Caleb Patterson and wife to Henry
Parker. Five hundred dollars.

George Hesel and wife to The Soci-
ty for Savings. Four hundred dol-
lars.

James M. Coffinberry to Allen
Armstrong, exr. of Henry Brown.
Three thousand three hundred and
fifty dollars.

W. P. Cook and wife to M. Holmes.
Ten thousand dollars.

John Castello to John McCabe.
Six hundred dollars.

Annett M. Selden to Wm. Hutch-
ins. Three hundred dollars.

Jacob Lanx to Robert Spinks. Sev-
en hundred dollars.

Catharine Lang et al. to the trus-
tees of the German Wallace College,
Berea, O. Three thousand five hun-
dred dollars.

George Hesel and wife to George
\Hesel, Jr. Three thousand four hun-
dred dollars.

March 28.

.M. R. Hughes and wife to George Kent
et al.  $2,000.
John Frey and wife to Frederick Deiner.
$400.
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Fiank F. Bolte and wife to Frederick
“Vogt. $700. .
Barbara Bauman and hushband to Alve
Bradley. $3,100.
Welcome Ransdell to S. H. Kirby. $125.

CIIATTEL MORT@GAGES.

March 22.
Francis B. Putnam to James A.
Brown. $200.
Henry Reeves to James H. Peck et
8160.
Caroline Newkirk to L. Saunders.
840.
Mary Bopp to P. S. Mills. $125.
B. Rriggs to Wm. V. Tousley.

al.

847.

Hannah Wormser and husband to
D. A. Odell. $143.

F. T. and W. M. Hollinger to
Cleveland B. B. Ass'n. $135.

Willbald Meyer to Isaac Leisy &

Co. 8600.
March 24.
A. B. Gillson per ete. to C. R.
“Heller. $35.
_ John Lavermer to George A. Zim-
lick. $170.
830 Phnhp Nagusky to Martin Haas.

. Simon Kirnan to Same. $31.
F. Omenhaeuser to Hubbard Cooke,
trustee. $175.
Abbe L. Moliere etal. to James H.
Wooley. 8700.
March 25.

W. E. Robinson to D. S. Robinson.
$300.

Robert J. McClane to Cleveland
Burial Case Co. 8560.

Saxton & Smith to same. $450.

March 26.

Henry Janowitz and wifeto T. K.
Bolton, agt. One thousand scven
hundred and fifty dollars.

Robert C. Brown to Cohn, Sampli-
ner & Co. One hundred and fifty
dollars.

* John IIaney to John Leberle. For-
ty-one dollars and fifty cents.

William Freeman to W. D. Butler.
Seventeen dollars and fifty cents.

Henry Reeves to John F. Hobbs.
Two hundred dollars.
March 27.

Jacob Miller to Frederick Schnei-
der. Seventy-five dollars.

C. R. Brewer & Co. to W. H.
Brown. One hundred dollars.

W. G. Cooke to James Moriarety
& Bro. One hundred and two dollars.

F. W. Ensign to Mrs. M. R. Bun-
dy. Five hundred dollars.

Adam T. Becker to George Rett-
berg.  Sixty-five dollars.

Miss Jewsie Moore to M. Silver-
stone. Forty dollars.

- * March 28.
. Sysanna R. Schultz to Peter Schmidt.
25,
Wm. Hmme to Healy Bros. £110.
Lily McLean to D. A. Shepard. $140.

John Rasch to Carolton A. Byerle.

DEEDS.
March 21.

Mirs. Catharine Bichl et al. to C.
Frese. $1,500.

James Cross and wife to Isaac M.
Daggett. $2,500.

Owen Coleman and wife to Corne-
lius Newkirk. &1.

Edward M. Flynt and wife to Lem-
uel A. Russell. $9,500.

0. J. Hamilton ard wife to Delia
L. Hamilton. 8100,

Delia M. Hamilton
Hamilton. $100.

Alvin R. Hurd and wife to A. H.
Wick. $2,400.

to Emma C.

Same to same. $2,700.
Same to same. 81,600,

Frank Uhler and wite to John B.
Kuratko. 81,

John B. Kuratko to Anna Uhler.
81.

Ernst A. Neipert and wife to G. F.
Forleg. 81,100,

George W. Ott and wife to Alex-
andria Benetz. $1,200.

Loritta J. Pier to David M. Marsh.
82,250,

Edward Varina to C. 1. Steven-
son. &150.

Miss A. E. Melavan and J. Brown,
by John M. Wilcox, Sheritf, to A.
W. Sawyer. $167.

March 22.

Levi F. Bauder, Co. Aud., to G.
A. Galloway. 861.93.

Jane Hobart to Orrin J. Ford. 81.
SIOlTi“ J. Ford to Harry P. Hobart.

H. C. A. and George Bucl\h.xm to
Frank M. Lyon. $900.

Ann Gormly to Nelson Purdy un(l
Charles M. Ncil. 81,500,

Anna Gleason and hushand et al.
to Gilbert McFarland. 81,200,

Alice Horning and husbhand to John
T. Stoney. 83,500,

George I Hartnell and wife et al.
to Frank Slavick and wite.  $350.

Lucy Houck, admx. of the estate
of Henry Houcek, deceased, to Emma

Dreher. 81,000,

James Masek and wife to W. I
Rudy. 8184,

W. F. Rudy to Barbara Masek.
82,

William Sander and wife to Bridget
Reiley. 8400,

John Quinn to Francis Quinn.
8900,

John Thompson and wife to Libbie
Jane Thompson. 83,200,

Vaclav Soukup and wife to Mathias
Novak and wife. $300.

Magdalene Schmidt and husband to
Louisa Gabel. Quit claim,

J. H-Rhodes, Mas. Com., to Geo.
Malter. $3, 100. March 24.
W. H. Bre\\ and wife to T.

Bolton. 81.

A. J. Broadwell and wife to Anna
Bredhaft. $250.

Edward H. Bohn and wife et al. to
Valley Ry. Co. $1,500:

Phineas Dollaffand wife to William
Kreiger. $792.

George E. Hartnell and wife et al.
to James Blaha. $550.

James W. Hoyt and wife to A. II.
Wick. 8600,

George G. Hickox et al. to Patrick
McDermott. $400.

Martin O’Maley et al. to Eli N.
Connor et al.  $2,000.

Eli N. Connor et al. to M. O’Ma-
ley. €1,000.

Anna Johauna and Mathilde Lauer
to Kva Lauer. 85.

Franciz Quinn to Catharine Quinn.
$900.,

Lvman H. Robbins and wife to Jo-
seph Diehold.  8950.

Louisa C. and P. A. Secarle to Ella
M. Webb. £3,500. '

Frank Zirk and wife to F. and E.
Werkmeister. $750.

Wm. H. Brown by Thomas Graves,
Mas. Com., to T. Kelly Bolton. £1,-
667.

J. C. Leach et al. by H."C. White,
Mas. Com., to M. B. Kent. $800.

Thomas Stackpole et al. by C. C.
Lowe, Mas. Com., to The Cleveland
Malleable Iron Co. $100.

March 25,

Levi F. Bauder, Co. Aud., to S.
G. Baldwin. Auditor’sdeed. 8107.28.

Mary B. Jones to Peter Goldsmith.
2500,

Olive A. and M. B. Lukens to Al-
brina Lauss. 82,600,

Wm. H. Locke and II.
Romp. 81,000.

H.Z. T. Lyn(h and wife to Frel-
crick Schneider. 8400,

James Gibbhons to Dennis H. Me-
Bride, trustee. 810,

Deunis H. McBride, trustee, to Sa-
rah J. Gibbons. 810,

Kate and Nickel Nickels to Henry

K.

wife to

Romp.  81,200.
Lorenz I’fml and wife to John Al-
breeht. 81,125,

Frederic k Schneider and  wife to
Emma Lynch. 8400,

Thomas Weist and wife to George
A. Case.  81,005.

Jerusha A, Bissell et al. by €. C.
Lowe, Mas. Com., to Bernhard Strum.
81,500
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March 26.

W. L. Cutter, exr. of the estate of
O. Cutter, deceased, to Norman W.
Cutter. Ten thousand dollars.

John Koble and wife to Charles
Chervanke. One thousand dollars.

Martin Krejci and wife to Joseph
Lipe and wife. Eleven hundred and
fifty dollars. v

rank Mills to Ann H. Jackson.

One thousand dollars.

John Rippinhagen to Frederick
Rentner. Seven hundred dollars.

Frederick Rentner and wife to Mary
Reppinbager. Seven hundred dollars.

E. D. Stark and wife to Simon Ho-
vey. One thousand eight hundred
dollars.

John Grotzinger and wife by W. 1.
Hudson, Mas. Com., to Phillip Muel-
ler. Three hundred and sixty-seven

dollars.
March 27.

William Baxter to John A. Mec-
Gregor. Five hundred and fifty-nine
dollars.

George C. Hickox et al. to Charles
H. Farwell. Five hundred and twen-
ty dollars.

Same to Louisa Seymour.
hundred and forty dollars.

Same to Peter B. Young. Four
hundred dollars.

George Lenz and wife to Susanna
Schmidt. Two thousand eight hun-
dred and fifty dollars.

John McCabe to John Castello.
One thousand two hundred dollars.

William C. Nortbrop to George E.

Four

Bowman. Two hundred and seventy-
five dollars.

Philip Rick and wife to Joseph
Chlumskey.

Same to same. One hundred and
twenty-five dollars.

John F. Storey and wife to James
M. Coftinberry. Seven thousand five
hundred dollars.

Minnie E. Edwards, executrix of
Joseph Edwards, deceased, to Frank
Belle. One thousand five huudred
and one dollars. )

David Z. Herr and wife to Claus
Tiedeman. Sixty-six dollars.

C. A. Kinney aad wife to Mary C.
McDermitt.  Four hundred dollars.

James Wallace and wife to Robert
Wallace. Five hundred dollars.

Robert Wallace and wife to James
DcDermott & Co.  Fourhundred dol-

lars.
Judgments Rendered in the Court of
Common Pleas for the Week
ending March 27th, 1879,

against the following

Persons.
March 20.
A.T. Brinsmade et al. $162.40; $436.72;
$10,170: H51.49,

J. W. Street. $1,122.35.
J. B. Glenn.,  $9,800.78.

Mary A. King et al. $8,879.09.
March 21.
Wilhelm Sehrt. $1,397.68; $217.80.
Henry Esser et al.  $930.24; $65.76;
£209.50; $465.11.
Burnham & Benton, $364.32.
George Caunter et al.  3399.45; $391.18.
Alexander Bauer. $580.34. N
March 22.
E. E. Coe. $475.75.
March 25.

Charles L. Crawford et al. $11,110.90;
$8,032.26;  $565.11;  $1,353.60; $796.59:
$14,169.98; $2,530.48,

March 26.

William Hart. $107.890; $107.64,
March 27.
William Hart.

U. 8. CIRCUIT COURT N, D.
OF OHIO.

March 22.

8285. Happock & Co. vs. Duerr
et al. Demurrer overruled and leave
to answer in 40 days.

3325. First National Bank of Li-
ma vs Alstetier. Motion overruled.
Judgment for defendant for costs.

3382. Johnson vs Lycoming Ins.
Co. Motion overruled. Judgment
on verdict for costs.

3439. Fenn vs Phenix Ins. Co.
Same.

3678. Lendall vs Smith. Leave
to file exceptions and demurrer to
complaints, etc.

3847. Charles Lupe vs C. A.
Krauss et al.  Answer. Foster, Hins-

States vs

dale & Carpenter.
Ww. J.
Answer filed.

3850, United
Pratt.

3857. Same vs Luder D. Pratt:
Same.

$901.24.

March 25.
3858. Wm. M. Gibson vs Conrad
Schuler et al. Petition for equitable
relief. Uhe, Critchfield & Huston.
2874. Isaac Baughman et al. vs
Milburn Wagon Works et al. Plain-
tiffs ordered to give security for costs.
3353. John C. Pratt vs The C.,
S. & C. R. R. Co. The order requir-
ing Special Master to report at this
term, modified so as to extend the
time in which to close the testimony to
April 8, 1879. © Report to be made as
soon thereafter as practicable. ,
March 26.
3859. Aldredge Benzeger et al. vs
Henry Kramer. Petition for money
only. Willey, Sherman & Hoyt.
3553. John C. Pratt et al. vs Cin-
cinnati, Sandusky & Cleveland R. R.
Co. et al. Petition concerning pay-
ment of rental. i
3174. Benjamin S. Coggswell, as-
signee, vs Sarah Bausfield et al.  Or-
der of March 14 modified by substi-

tuting the name of Benjamin S. Cog
well as receiver in place of H. D.
Goulder, declined.

3353. John C. Pratt vs The C., 8.
& C. R R. Co. Order modified au-
thorizing receiver to pay rental on and
after the 1st of June, 1877, 20 per
cent of the gross earnings, in place of
(tihe amount authorized mm former or-

er.

3727. F. J. Prentiss vs Silas B.
Giddings et al. Report of Master

confirmed.
March 27.
3681. Dewight P. Clapp vs Chas.
Crawford et al. Sale confirmed and

deed ordered.

3480. John C. Birdsell et al. vs
Daniel Kirkpatrick. Replication. M.
D. Leggett & Co.

350Y. Same vs Adam Sherer.
Same. Same. )

3508. Same vs H. A. Shumauaker.
Same. Same.

3507. Same vs J. J. Shumaker.
Same. Same.

3439. Same vs David Cull. Same.
Same.

March 28.

2873. . Beardsly et al. va Hunt et al. De-
cree for complainante,

3843. Mutual National Renk vs Union
Iron Works Co.  Judgment for plaintiff.
$3,264.27,

2871. Phwenix Mutual Life Insurance
Co. vs Lewis et al. Motion to dismiss at-
tachment overruled.

3272. Marquis D. Bacon vs William
Moore. Motion to strike amended bill
from the files. Ranney & Ranneys.,

8573. First National Bank of Akron va
Joseph Moore et al. Amended answer.
Ww. k‘l Upson and J. M. Poulson.

U. 8. DISTRICT COURT N. D.
OF OHIO.

March 21.
15691. Benjamin S. Cogswell, as-
signee, etc., vs Ohio Wooden Ware
Mam. Co. Bill in chancery. Willey,
Sherman & Hoyt.

March 28.
1566. Charles R. Grant, assignee, vs
Wm. H. H. Wilton et al. Replication.
Same vs same. Same.
—— Sama vs same. Same,

Bankruptey.

March 22.

1901. In re John Dellemot, Jr.
Discharged. :
1816. In re Joseph I. Walf. Same.

March 24.
1737. 1In re Leo R. Tuttle. Peti-
tion tor discharge. Hearing April 19.
1863 In re Vaupel & Moore.

Same. Same.
March 25.

1785. In re William M. Smith.
Discharged. .

H
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March 28.
1800. In re H. Harvey's Sons, bank-
rupts. Specifications in opposition to dis-
charge.

CUYAHOGA DISTRICT COURT.

319. Clewell vs Duffner. Heel

of docket.

320. The Merchants’ Bank of
Canada vs Chapin et al. Reversed as
to question of costs vnd aflirmed as to
balance.

321. Raymond et al. vs White,
Mas. Com. Judgment affirmed. PIff.
excepts.

322. Higley vs Clewell Stone Co.
Continued by agreement.

323. Witham vs Hubbell, Brown
& Co. Judgment of Common Pleas
afirmed. Plaintiff excepts.

324. Hudson vs Scott. Judgment
affirmed.

329. Gates vs Jordon et al. Heel
of docket.

330. The Forest City Pipe Works
vs Caffey. Judgment of Common
Pleas reversed. Cause remanded.

332. Robbins et al. v8 De Forest

et al.

335. Patterson vs Silver. Con-
tinued.

336. Filbert vs Davis et al.

337. Harbaugh vs Bates.

338. Surburg vs Davis et al
Heel of docket.

339. Witham vs Hubbell, Brown
& Co. Judgment of Common Pleas
affirmed.

341. Bletsch vs Robertson.

342. Robertson vs Daniels et al.
Passed.

343. Crumb et al. vs Trieber.

344. Filly vs The City of Cleve
land. -

345. Baldwin vs Carter.

346. Beavis et al. vs Messenger,
exr. etc. Judgment affirmed. No

nalty.

347. Hester, admr. etc., vs Cole.
Continued.

348. McCarty 'vs Alger.

349. Everett vs Bentz et al.

350. Palmer vs Palier et al.

351. Matzaun vs The State of
Ohio.

352. Harrington vs same.

353. The City of Cleveland vs
Geisendorfer.  Passed for settlement.

355. Dunn vs Dunn et al. Ap-

peal dismissed.

357. The Ohio National Bank of
Cleveland vs Bolton.

358. Kane vs The Wilson and
Hughes Stone Co.

359.  Schmidt vs Levy et al.
361. Seyler vs Corbin et al.
362. Brown et al., admrs., vs

Laughlin et al., exrs, etc,, et al,

363. Clark et al., admrs. etc., vs
Benton et al. Leave to defendaunt R.
M. N. Taylor, to file supplemental an-
swer instanter.

364. Cleveland Mechanics’ Loan
and Building Association vs Broder-
ick et al.

365. Ranney vs Hardy et al.
Leave to deft. to file supplemental an-
swer instanter. PHI. has leave to
amend petition instanter withont costs.
Pift. has leave to amend and make A.
W. Horton party deft.

366. Wenham vs Campbell et al.

367. Nusbaum vs ()’Grady.

368. The Mutual Life Insurance
Co. of Chicago vs Follett. Passed.

369. Schnell vs Rittenger. Con-
tinued.

370. Rockefeller et al. vs Tim-
mins.

371. Fish vs Randerson et al.

372. Merrick et al. vs Mack.

373.  Williams vs Wagner et al.

374. Bohaslav vs The Standard
Oil Co.

375. Carter vs Wanser et al.
| 376. Sibficld vs The City of Cleve-
and.

377 Noble vs Pelton, treas. etc.

378. Burtet al. vs The City of

Cleveland et al.
379. Inre Tracy et al., exrs. of
Joseph B. Lyon, deceased.

380. Cooke vs The Ohio National
Bank et al.

381. Jedlicke et al. vs the State
of Ohio.

382,  Kahnheimer, by etc., vs
Heller.

309. Gottfried Rittherger et al. vs Jacob
Flick et al. Perpetual injunction allowed.
Motion for new trial by defendants over-
ruled.

312. Jacob Welti va Stewart Robinson.
Judgment below atlirmed with costs; plain-
tift excepts.

336. William Filbert va F. O. Davis et
al. Judgment atlirmed with costs.

82. John Bletsch v8 Stewart Robinson.
Judgment affirmed with costs; plaintifl” ex-
cepts,

358. 8. C. Kane
Hughes Stone Co.
plaintiff excepta.

363. FEliza 8. Clark et al,, admx. ete,) vs
John J. Benton et al.  In hands of court.

381, Mathias Jedlicka et al. vs The
State of Ohio.  In hands of court.

385, Lord, Bowler & Co. ve. L M. Chaf-
fee, ande. etc.  Same entry,

387, Eveline T. Foote vs  Margaret
Withington, and Same vs Jacob Fetterman.
On hearing.

281, K. D. Stark v« B. B. Burton et al.
Judgment reversed with costs and care re-
manded and deft. Homes excepts.

382, Joseph Kahnheimar by ete. va C.
R. Heller. Judgment of Common Pleas
afirmed; deft. excepts,

386, Susan C. Cash va John L. Cash.
Appeal on the question of alimony., On
hearing,

va The Wilson and
Judgment aflirmed;

COURT OF COMMON PLEAS.

Actions Commenced.

March 20.
148247—William Smith va The Am. But.
Overseaming and S. M. Co. Appeal by
deft. Judgment March 3. J. H. Hardy.

March 21.

14825. Moses G. Watterson, treas. etc.,
va M. C. Younglove. Money only. T.J.
Carran.

14826. Heunry C. Goodman et al. va
Christian Gregerson et al. Money, fore-
closure, and equitable relief. Goodman &
Glover, H. H' Little.

14827. James W. Pearce vs Emily Mor-
gan, administratrix of etc., et al. Money
and to foreclose mortgage. 8. S. Wheeler.

14828. In re the application of Claus
Tiedman to vacate a part of the town plat
of Linndale cte. To vacate town plat. A.

W. Beman,
March 22.

14829. Conrad Schwentner vs J. Phil-
pott et al.  For the subjection of lands and
for equitable relief. 8. A. Young and M.
B. Gary. .

-14830. Morgan, Root & Co. va E. E.
Coe.  Cognovit. (teorge S. Kain; Thomas
T. Johnson.

14831. Philip Getrost va Andrew Tran-
chier. Money, to subject lands, and elief
A. Zehring.

14832. Anna Kramer va Barney Tighe
et al. Mouncy and sale of wmortgaged land
and premises. A. Zehring.

14833. J. R. A. Carter va Josiah W.
Turner et al. Money and to subject land.
Wm. K. Kidd.

14834, W_8, C. Otis v8 Marcus E. Cozad
et al. Money and to subject lands. E. P.
Blickensderfer.

14835. Lotarei Caster va Juliua Reich-
weir et al. Money and to subject lands.
Willson & Sykora.

14%36. Thomas Impett va Carl Vick et
al. Money and to subject lands. Mitchell
& Dissette; Babeock & Nowak.

14837, The Hibernia Ins, Co. v Lau-
rene Connelly et al. Money and sale of
lands.  W. 8. Kerruish.

14838, Same vs John Mahoney et al.
Money and foreclosure.  Same, :

14839, Same vs lenry Koch et al.
Same. Same.

14840, Cleveland Malleable Iron Co. vs
Cleveland Hazard Hame Co.  Money only.
J. H. Webster.

14841, Same vs pame. Same. Same.

145842, Morgan Anderson et al. vs Geo.
W. Pach et al.  Money only.

March 24.

14843. The Citizens’ Savings and Loan
Association ys Jacob F. Koblenzer et al.

To subject lands and for relief.  Eatep &
Squire,
14844, W. D. McBride et al vs J. G.

Coates et al. Money and to subject lands,
G. H. Barrett.

14845, William V. Tousley vs Jar. Kch-
rion et al.  Appeal by defendant C. R. Hel-

ler. Judgment February 21.
March 25,

14846. The Citizens’ Savings and Loan
Anrociation ve William West et al. To
subject land and for relicf. Estep & Squire.

14847. Same va Aaron Higley et al.
Same. Same.

14848, James Wallser vs Michael Mc-
Dernntt? “Appeal by deft,  Judgment Feb,
25,1879,
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March 26.
14849. State of Ohio, on complaint of
Kate Cofferey, vg Michael Long. Bastardy.
A. M. Jackson; M. A. Foran.
14850. Same, Mary Gruber vs Fred

Sahs, Bastardy.

14851. J. A. Redington vs John Stam-
baugh Jr., et al. > .neyonly. Estep &
Squire.

14852, S. Henry Benedict et al. va Wil-
liam Hart. Gognovit. DPrentiss & Vorce;
A.J. Marvin,

14853, Same vs Same. Same. Same.

14854, Joseph K. Emmet va Burke C.
Taylor. Injunction and relicf. Ranney &

Ranneya.
March 27.

14855. Charles . Baldwin vs Justin E.
Thaver et al.  Money and to subject land.
Baldwin & Ford.

14856.  William Scherrer vs Worawick
Manufacturing Co. Money only. Foster,
Hinsdale & Carpenter.

14857. Leverett Alcott et al. vs William
Hart. Cognovit. M. R. Keith; A. Alex-
ander,

. March 2K,
14860. Charles and Lucy M. Brinnan
v&e Wm. P. Johnson. Money only. Goul-
der & Zucker.
14861. Mrs. Rebecea O’Malia ve Joseph
Bailey. Appeal by defendant.  Judgment
March 12.  G. H. Barrett; Kessler & Rob-

inson,

Motions and Demurrers Filed.
March 21.
2161, Stone vs Voges ¢t al.  Demurrer
by plaintift to 2d cause of defense of the an-
swer of Henry Wagner,
March 22.
2462. Bebout va Smith.  Demurrer to
amended petition.
2163, Armstrong, executor ete., va Story
et al.  Motion by defendant John F. Siory
to strike out from petition,

2464. Same vs same. Sawme from crors-
petition,
<455, Taber et al. v& Holbrook et al.

Motion by defendants Wilcox and Burnside
to require plaintills to give bail for costs, to
strike from petition, to require plaintifis to
geparately state and number causes of ac-
tion and to make petition more definite and
certain.

2466, Alexander vs Tracy. Demurrer
to petition.
2167. Willson et al. vs Macey et al. De-

murrer by defendant to the petition,

2168. Humestone vs Suders et al.
miurrer to petition,

2469, Negelspach, guardian ete., ve Mu-
tual Life Insurance Company of New
York. Motion by defendant to strike from
reply.

De-

March 24,
2470. McCurdy vs Mayer et al. Demur-
rer by Catharine Mayer to the petition,
2471. Weiner vs Roskopf et al. Demur-
rer by defendants to the petition.
March 27,
2472. Kirby vs Beck et al.  Demurrer
by defendant John Te Pas to parts of
amended answer of defts. Matilda and Rob-
ert Beck.
2475, Dahnert vs Russell et al. De-
murrer by Dorah A. Dahnert to the answer
of defts. C. L. and L. A. Russell. )
2474, Same vs same. Demurrer by
defendant- F. W, Dahner to answer and
cross-petition of deft, Russell.

Supreme Court of Michigan
AGENTS FOR SALE OF PROPERTY:
—UNDISCLOSED DOUBLE RE-
TAINER PREVENTS RE-
COVERY.

WiLLiAM R. SCRIBNER ET AL. V8.
AzLEN P. CoLLar. Case made
from Kent.

GRAVES, J.:

(Abstract.)  Plaintiffs recovered
judgment for certain commissions on
an exchange of real estate effccted for
defendant under an arrangement made
in writing and signed by defendant in
a book kept by plaintitts for such en-
tries. After designating the property
and the price and setting down the
amount to stand on mortgage and the
terms of credit and rate of interest, it
proceeded as follows:

“1 hereby place the ahove described
property in the hands of Messrs. Scrib-
ner and Potter for sale or exchange
for farm property at my option, and
agree to pay them a brokcrage com-
mission of two and one-half per cent.
when sale or exchange is made, and
further agree to render all the assist-
ance I can in making such sale or ex-
change.

At the sume time, unknown to de-
fendant, plaintiffs were under a simi-
lar retainer from persons by the name
of Warren, who had a farm they
wished to sell or exchange, and soon
plaintiffs facilitated the power of nego-
tinting and the parties through plaiu-
tifts’ aid consummated a trade.

Held, That the undisclosed ar-

'rangement to receive pay from both

sides is contrary to public policy, and
aftords no ground of action to recover
pay for the service.  Under this con-
tract plaintiffs were not merely to ex-
ercise the office of bringing the parties
together ; the writing placed the prop-
erty in plaintifis’ hands, reserving an
option as to whether the final disposi-
tion should be a sale or exchange. It
cannot be said that plaintifis really
acted as mere middlemen, for this
would be a departure from the writing.

Judgment reversed, with costs, and
new trial.

CuaMrLIN & Morg, for plaintiffs.

S. A. KenNEpy, for defendant.

— Michigan Lawyer.
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CUYAHOGA DISTRICT COURT.

MARCH TERM, 1879.

THOMAS M. TILLEY V8. THE CITY OF
CLEVELAND.

Authority of Board of Police Com-
missioners 10 Remove Doorman
Without Trial, ete.

TiBBALS, J.:

The only question on the record in
this case is made on demurrer to the
amended petition filed below by the
plaintiff in error. The petition briefly
states that on the 19th day of April,
1876, the plaintiff was appointed door-
man at the Central police station by
the Board of Police Commissioners of
this city; that he duly entered upon
the discharge of the duties, continuing
to hold that position until the 27th
day of September of the same year,
when, without notice or trial, he was
deprived of his insignia of office and
notified by his superior officers that
his services were no longer required;
that he was discharged. He avers
that he reported daily, for a long pe-
riod, prepared to render necessary
service to the Board, and that in the
month of March following he present-
ed his claim for wages and demanded
a proper certlficate from the Board,
which was refused. “~They still refuse
to give him a certificate that he way
draw his pay, and his suit is for the
wages during that time.

The question made by the demurrer
is simply whether this statute, author-
izing the organization of the police
force of the city, and providing for
the appointment of patrolman, covers
his case, so that he, in fact and in
law, was a patrolman within the
meaning of the statute. If that be so,
then he has been deprived of his office
without being notified, without charg-
es being preferred in  writing, and
without a trial.  Of course, the de-
murrer admits that this has not been
done. The statute on the subject is
to be found in the 73d volufe of the
Ohio Laws, 5, 8,9, and 10 sections,
page 48, and has been referred to as
decisive of the question. By the 5th
section the Board of Commissioners is

authorized to make the appointment

of various officers, superintendent,
captains, licutenants, sergeants, pa-
trolman, the number being limited ac-
cording to the population. They are
authorized also to appoint special pa-
trolmen to be reported to and ap-
proved by the council.  They are au-
thorized to detail from this force cer-
tain detectives who shall act as secret
police, and the mode is prescribed as
to how these appointments are to be
made,—from those most meritorious
of the police in the service. Then
following that general authority to
appoint is this provision: ¢‘Said Board
shall also appoint such suitable per-
sons to act as doormen, janitors, at-
torney of police, and telegraph opera-
tors as the demands of the service
may require, and who shall receive
such compensation as the Board may
determine, in no case, however, ex-
ceeding the salary paid patrolman;
said Board shall also have power, for
cause to be assigned on a public hear-
ing, and on due notice according to
rules to be promulgated by them, to
remove or suspend from office or for
any definite time deprive from pay any
member of such police force; to make
rules and regulations for the govern-
ment and discipline of said force, and
shall cause the same to be published,
and to make and promulgate general
and special orders tosaid force through
the Superintendent of Police.”

Now it is claimed under this section
that this doorman is & member of the
police force; therefore, he is to be de-
prived of his office in the same man-
ner prescribed by the other section as
to all of the policemen. It will be
observed that thus far there is no mode
nointed out_as to the manner in which
these partics are to be tried. But the
8th section provides this provision.
“The qualification, enumeration and
distribution duties, mode of trial and
removal from office of each member
of said police force, shall be particu-
larly defined and prescribed by rules
and regulations of the Board of Po-
lice ; and no person shall be appointed
to or hold office in the police force
aforesaid who is not a citizen of the
United States and a rerident of the
city; and-provided jthat no superin-
tendent, captain) lieutenant, sergeant,
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ar patrolman shall be removed there-
from, except on written charges pre-
ferred against him to the Board of
Dolice, and after an opportunity shall
have been afforded him of being heard
in his defense; but the Board of Po-
lice shall have power to suspend any
member of the police department of
the city pending the hearing of the
charges preferred against him; and
rovided,” ete., as to other matters.
Section 10 provides:

_ “Any citizen of any such city, with
a view to the trial and suspension or
removal from office of any officer or
patrolman of the police force may, on
cath in writing, prefer or make, be-
fore the Board, charges or complaint
touching the character or competency,
‘or aftecting the acts, conduct or omis-
sion of such officer or policeman, or
for violation of or misconduct, as de-
fined or prescribed by the rules and
regulations of the Board, and said
Board, after reasonable notice in the
discretion of the Board, to the person
charged, shall proceed to the trial of
said officer or policeman on said
charges or comElaint.”

Now it will be discovered at once
that there certainly has been described
in these sections more officers or per-
sons than are designated as officers and
patrolmen. It will be found also
that the parties entitled to this writ-
ten notice to the charges to be pre-
ferred in writing are limited to the
officers and patrolmen; indeed they
are all limited. They are designated
as “*superintendent, captain, licuten-
ant, sergeant, or patrolmen” who
shall not be removed except by this
mode.

Now it is said that a doorman is a
policeman—a patrolman. If that be
s0, then we are at a loss to give a con-
struction to this section. First, here
is a provision, after the general pro-
vision for making these appontments,
that the “Board mayappoint as many
special patrolmen as the exigencies of
the case may require”  What shall
be said of that? Are they patrolmen
in the general sense of the term, who
shall hold their office during good be-
havior, and shall not be removed ex-
cept upon written charges! It would
scem that the Board ought not to be
hampered by any such construction of
the statute. It may be nccessary to
appoint for a few days, a large num-
ber of special patrolmen, many more
than the nceds of the city for general
purposes would demand. Yet if this con-
struetion  ig -true, these patrolmen
would be entitled to this formal pro-

~reding before. the city could retrieve
itself of the burden of that unneces-

sary number of ofticers.  Again, here
is a provision that the Board may
detail for special work, denominated
secret service, secret police, and that
they are to be dctailed from its regu-
lar patrolmen of the city in the order
of merit.  Then this provision would
be entircly unnecessary, because if
the doormen were patrolen it would
clearly be within the power of the
Board to detail to this special duty a
doorman, or any number tlat they
might need for their stations.  But it
seems to be an  additional power,
“Said Board shall also appoint such
suitable persons to act as doormen,
Jjanitors, attorney, telegraph opera-
tors, as the demands of the service
may require.”

Now there may be times when they
will nged more doormen and janitors,
and more attorneys, and more tele-
graph operators than at other times,
and if such an emergency should oc-
cur, it would seem, under the con-
struction claimed for this secetion,
that they must all receive this notice
in writing, and be publicly charged
and tried before their services can be
dispensed with. DBut if that claim is
true, there is no more authority for
remoying a doorman without these
public charges, than there would be
for removing an attorncy whose ser-
vices may be required and may not.
It is entirely in the discretion of the
Board to call to their aid those ser-
vices, and yet would it not be rather
a sigular construction to place upon
the statute that, because an emergen-
cy arises requiring the employment of
an attorney, that that attorney could
fasten himself upon the city for all
time until he had been publicly tried.
FFor what would he be tricd ? 1 should
trust no cwmergency would arise re-
quiring the trial of an attorney in or-
der to his removal,

Again the same reasoning will ap-
ply to janitors.  Can it be said that
Janitors whose services may be needed
during the winter, perhaps twice or
three times the number required dur-
ing the summer season, when spring
arrives and their services are no long-
er needed, charges must be prepared ?
What would those charges be?  That
warm weather had set in and there-
fore they could not properly discharge
their dutics.

The construction  contended  for
would certainly lead us to a very un-
natural rendering of this section.

But, itis claimed, because the gen-
cral term used in the 8th section re-
fers to all of them, that it must in-
clude all.  The limitation of the Hth
and 8th sections must be taken to-

gether, for neither section is complete
without the other.  The one provides
for the organization and the adoption
of the rules, and the other prescribes
the mode in which their trial shall he
conducted and the manuer in which
they may be dixcharged.

Now, we feel very clear that upen
this point this party is without any
remedy ; that it is not, and ought not
to be considered the policy of the
law, where parties are employed for
this general rervice, that the appoint-
ing power is without authority to dis-
miss them whea oceasion may require.

There may e good reasons, indeed
there are good reasons why these offi-
cers and patroimen ought to be taken
out of the power aud influence of par-
ties, for their services are rendered to
the public, for the protection of the
public peace, and the good govern-
ment ot the city, and they ouglit
not to be in the coutrol of any politi-
cal party or power.  Hence the wis-
dom of that provision that these men
by their long and faithful service,
by their competency as shown by that
service, shall be retained in  their
places, except charges shall be sus-
tained against them. But no such
construction can apply to a mere door-
man whose duties are dissimilar to
those of a general patrolman or from
any of the other ofticers.

It therefore follows that the demur-
rer was properly sustained.

A. M. Jackson, G. C. Dodge, Jr.,
for plaintit; Heisley, Weh & Wal-
lace for defendant.

E. D. STARK V8. E. P, BENTON, Et AL.

Promissory Note—Relntions same as
Between Original Parties may
be Shown, ete.

WaTson, J.:

The action in the court below was
brought upon the following instru-
ment :

“CLEVELAND, July 31, 1875.

Sixty days aiter date 1 promise to
pay to the order of Robert Holmes
one hundred and twenty-five dollars
at the First Nuational Bank.

Signed, Byrox G. Burron,

and endersed, Ronerr IHormes.”

Now at the tr.al of the case, in ex-
planation oi thie relutions of the par-
“ties, the plaintiff otfered to prove that
the note upon which the action was
*hrought was given by defendant Bur-
ton to Holmes and to him in renewal,
and to satisty and take up a note for
the same amount held by the plaintitt
and made by the defendant Burton
and  indorsed - by [the defendan
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Holmes. ‘‘That, first, said note ad-
mitted to have been "indorsed by
Holmes: as accommodation indorser
for Burton, was indorsed by the

laintiff, and sold by him to E. .

oddard, who held the same when it
became due’; that the same was duly
protested for non-payment, and that
notice of demand and non-payment
was duly and legally made upon the
plaintift Stark and defendant Holmes
as indorsers; that the said Stark had
been'compelled to pay and take up
the same upon the demand of the said
Goddard, and had then demanded
payment from the said Holmes as his
prior indorser to the said Burton, the
maker, and that instea:d of paying the
same, they, the said Holmes and Bur-
ton, gave to the plainiiti’ Stark the
note upon which this suit is brought ;
but the Court refused to hear the said
evidence aud ruled and held that the
same was both irrelevant and incom-
petent-as proof in the case, and did
hold and rule that the defendant
Holes could be held ¢nly as an in-
dorser, and as such was entitled to
have the note presented for payment
at the time and place where J)ue, and
was entitled to legal notice of the de-
mand and non-payment and what
purol testimony was incompetent to
show that the f;abilit_v of the defend-
ant Holmes was anything other than
that of indorser.” To this exception
was taken and the case is brought up
on error,c and these are the
assignments of error: *“That the Court
erred in ruling out the evidence oftered
by the said pluintiff Stark on the trial
of said action, and in his ruling as to
the law as set forth in the bill of ex-
ceptions herein.”

1he first assignment of Stark is that
said judgment was given for the said
Holmes when it ought to have been
given for the said Stark according to
the law of the land.

Now as it appears upon its face the
presumption would be that this plain-
tiff’ was sucing as indorsee, the maker
and indorser of the promissory note.
But we hold that that is by no means
a conclusive presumption.
an action between the original parties,
but in order to show that this man
was not an indorser but really a prin-
cipal upon the note, a joint maker in
the note, and-that form of the note
was adopted, for the-purpose of making
the parties jointly liable to Stark..
" Now.we think it of very little con-
sequence what the form of this paper
was. The circumstances existing be-
tween these parties at the time the
note was given was fair to be. shown
sbetween the. original parties. ~No

juintly sued upon it.

This was,

question as to the bona fide holder of
commercial paper was involved. It
was between the original parties. No
question of public policy was involved
in it. As between the original par-
tics the plaintiff sought to show the
relations that existed between them
wheun this paper was given in order to
enable the Court to look at the case
as thesc partics looked at it, and from
the same standpoint that they viewed
it, in order to determine what their in-
tent was as to this paper, to see what
reason there was for their making it
in this form. We think that evi-
dence was clearly admissible; that the
relations of the parties under these
circumstances  should have been
shown ; we think these parties were,
ander the circumstances, joint ma-
kers.” When this note was made,
they were both indebted to Stark for
the paper that had been taken up or
had pas8od into the hands of Goddard.
It is true, the one was liable as maker
and the other as indorser of the paper.
but there was a fixed, legal liability
between the two, and they might be
We thiu‘i( then
that when they got this paper up in
this form they both became makers of
the paper and that Holmes is a prin-
cipal debtor in it and the payee or en-
dorsce, Stark, need not make a de-
mand and give notice, in order to
hold him liable.
E. D. StaRk, for plaintiff.
HeNpersoNn & KLINE, for defend-
ants.

SUPREME COURT OF ILLINOIS.

OrinioN FirLep Fen. 22, 1879.

TIMOTIIY M. BRADLEY V8. WM. COL-
BAUGH ET AL.

Instructions—Assuming facts /s prov-
en—Attachment—Agreement between
Creditors.

An instruction which assumes that cer-
tain material facts have been proven, is er-
roneous, because 1t usurps the province of
the jury.

An agreement bhetween creditors that one
of them shall institute attachment procced-
ing+, and the goods attached be sold for the
benetit of all parties to the agreement, is
not within the statute of frauds unless made
“with intent to disturh, delay, hinder or
defraud creditors or other persons.”

Nor ia such agreement against public pol-
icy, unless it appear that it was the inten-
tion of the parties to it, to use the process
of the court for purposes other than those
mentionad in the agreement.

It appears that the time when the agree-
ment was made, whether before or after the
attachment, presented a material is<ue in
the case.

. On the 23d day of January, 1874,
Mortimer and Debost, claiming to be

creditors of William Kurka, sued out-
of the Superior Court, a writ of at-
tachment against his estate and ef-
fects, on the ground that the debtor.
had departed from the State. This
writ was placed in the hands of the
Sheriff, and was by him levied on a
stock of goods that, it was said, Dbe-
longed to the attachment debtor.

When the goods were seized, the of-
ficer acting, placed them in the hands
ot LeGros, as custodian, to be by him
held for the Sheriff.  On the Tth day
of February, 1874, Swinburn, who
was an acting constable, levied npon
the goods while in the possession of
the Sherift s custodian, by virtue of a
distress warrant, issued by Coolbaugh,
Powers & Wlheeler, against William
Kurka and E. A. LeGros, and also
by virtue of a writ of attachment in
favor of John Mclntyre, against the
same defendants, and took the: gouds
into his own possession ; and such pro-
ceedings were afterwards had that the
goods were sold to satisfy the amount
due plaintiffs in the distress warrant,
and attachment proceedings aguinst
Kurka and LeGros.

Although Mortimer & Debost ob-
tained judgment against William Kur-
ka, in the attachment case for the sum
due them, no portion of the goods
seized under the writ in their favor,
was cver applied in discharge of the
same, nor were any of the procceds of
the sale of the goods apportioned for
their purpose.

This action was brought in trespass
in the name of Timothy M. Bradley,
for the use of Mortimer & IDchost,
against Coolbaugh, Powers & Whecl-
er, John Morris, John MeclIntyre and
William Swinburn, to recover the
value of the interest the beneficial
plaintiffs had acquired in the goods
under the attachment.

In obedience to a rule laid upon the
nominal and beneficial plaintiffs and
their attorneys, the latter. produced in
court an agreement entered.into bo-
tween Mortimer & Decbost, Ellis &
Harrop and E. A. LeGros, all eof
whom were creditors of the attach-
ment debtor. That agreement recited
that the parties thereto. were creditors
of the attachment debtor, stating the
amounts due each, respectively, and
that there were other small creditors
for wages and rent; and.then pro-
vided that Mortimer & Debost sheould
commence an attachment suit agninst
Kurka in the Superior Court, procure
LeGros to be appuointed custodian of
the goads levied upon, and that at the
Sherift’s sale he should beécome  the
purchaser of the whole stock at a cer-
tain price, and pay for the same with
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his notes at two and four months,
with surety for a sum agreed upon for
the usc of the other parties to the
agreement. It seems to have been
contemplated that other creditors
might institute legal proceedings
against the property of Kurka, and in
that event a pro rata rebate was to be
made from the amount of the notes to
be given by LeGros.

(%n the production of the agreement,
defendant gave it in evidence, and it
was read to the jury. The case was
three times tried in the lower court,
on the first and second trials the jury
found for the plaintiff and assessed his
damages. Both verdicts were set
aside on motion of defendants. Be-
fore the cause was submitted on the
third trial, McIntyre and Swinburn
were dismissed out of the case, and
the suit thereafter proceeded against
the other defendants. On the last
trial, under instructions from the
Court to do so, the jury found defend-
ants not guilty, the motion made by
the plaintiff for a new trial, was by
the Court overruled, exception taken,
and plaintiff brings the case to this
court on appeal.

Our understanding is, the case was
defended in the court below on two
grounds; first, that the goods levied
upon by the attachment writ, werc
the property of LeGros & Kurka,
partners, and the surrender of the
(g]oods to LeGros, one of the partners,

issolved the attachment, and, second,
that the attachment was void because
of the agreement entered into between
the attaching and other creditors of
Kurka. No discussion has Deen had
on the first proposition by counsel for
defendants in this court, and the de-
fense is placed solely upon the ques-
tion whether the attachment was val-
id, and not whether it had been dis-
solved or not. '

On the trial, the Court instructed
the jury ‘‘as a matter of law, that the
agreement between Mortimer & De-
bost, Ellis & Harrop, and E. A. Le-
Gros, for the commencement of an at-
tachment suit against William Kurka,
was fraudulent and void as to other
creditors of William Kurka, than
those who signed it ; and as it is prov-
en in this case, and is not disputed
upon the evidence that Coolbaugh,
Powers & Wheeler were creditors of
Kurka at the time said agreement was
entered into, and that said attachment
was commenced in pursuance of said
rreement, the jury are instructed that
said attachment was void as to Cool-
baugh, Powers & Wheeler, and they
1aust therefore find the defendants not
guilty.”

That this instruction invades the
province of the jury, is & proposition
8o plain it admits of little discussion.
It assumes material facts essential to
the defense to he true that depend on
testimony for their existence, some of
which are matters of contention be-
tween the parties.

It is apparent the verdict in this
case finds no fact, and the services of
a jury might as well have been dis-
pensed with,

The instruction is faulty in more
than one respect. It assumes as true
that the attachment suit was com-
menced in pursuance of the agree
ment between the attaching and other
creditors of Kurka. Upon that ques-
tion there is not a particle of evidence
in the record except that which may
arise by inference from the existence
of the contract, if in fact it existed
before the attachment suit was com-
menced. The contract is .without
date, and whether it was executed be-
fore or after the attachment suit was
commenced, is left in grave doubt b
the evidence. Defendants assert, wit)
great confidence, that it was executed
before that suit commenced. It must
be conceded the argument in favor of
that position has force in it, and
might, with great propriety, bave
been addressed to the jury. On the
other hand, LeGros, who was himself
a party to it, testified it must have
been after the original attachment was
levied upon the goods by Swinburn.
Counsel makes a point against this ev-
idence that it was read trom the testi-
mony of the witness given on a former
trinl, before the production of the
agreement, but it is not perccived how
that fuct militates against it. If it
was true then, it is still true. Con-
flicting as the evidencc is on this vital
question, the jury should have been
permitted to find the fact without the
interference of the Court.

It is faulty for another reason. It
asserts that is proven in this case, and
is not disputed in the evidence, that
Coolbaugh, Powers & Wheeler were
creditors of Kurka. This statement
is not warranted by anything found in
the record, and is palpably variant
from the fact. Defendants’ claim was
against LeGros & Kurka, so it was
not accurate to say they were credit-
ors of Kurka. The distress warrant
issued and the evidence offered by de-
fendants show the claim defendants
were sceking to enforce was against
LeGros and Kurka, and they are
estopped by their acts from asserting
the contrary. They never claimed to
be creditors of Kuria alone.

Another clause of the instruction is

still more objectionable. It asserts, as
a matter of law, that the ment
between the attaching and other cred-
itors, for the commencement of the at-
tachment suit, was fraudulent and
void as to other creditors of the debt-
or. One reason assigned on the -
ment why the agreement was fm‘:l.gu-
lent and void, is that it is within the
fourth section of the Statute of
Frauds; but to bring it within the
urview of that statue, it should have
n added, the ment was made
“with intent to disturb, delay, hinder
or defraud creditors or other persons.”
Without that qualfication, the instruc-
tion is not law. With what intent
the agreement was entered into by the
parties signing it, was a guestion of
fact wich it was the proviace of the
jury to find, from all the facts and
circumstances in evidence.

Another argument made against the
agreement is, it is against public poli-
cy, and for that reason is void. The
object as expressed in the agreement
itself is, that it was for the benefit of
said creditors that the best sum should
be realized out of said stock, and
proper title passed to the purchaser
without large law expenses. That, in
itself, is not an unlawful purpose, and
it is stating the law too broadly to so
declare. Unless the testimony should
show it was the intention of the par-
ties to use the process of the court for
purposes other than that mentioned
in the agreement, it is not understood
how it would contravene any sound
public policy. Clearly, it was simply
to avoid litigation, and accomplish by
a single suit, what would otherwise
require a multiplicity of actions, in-
curring large law expenses, and if
that could be done without injury to
any one, it would not be an abuse of
the process of the court.

For the error of the Court in giving
the instruction it did on behalf of de-
fendants, the judgment is reversed
and the cause remanded.

Judgment reversed.

ScHoLrFIELD, J.—I think the agree-
ment was per s¢ frauduleut as to cred-
itors.

Bakegr, J.—I concur with Mr. Jus-
tice Scholfield.

BeckER & DALE, for appellants.

FuLLEr & SMITH, for appellees.

—Chicago Legal News.

CUYAHOGA DISTRICT COURT.

383. Gaffitt et al. vs the City of
Cleveland. Continued.
384. Prentice et al. vs Armstrong,

assignee. Dismissed, :
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386. Lord, Bowler & Co. vs Chaf-
fee, assignee, etc.

386. Cash vs Cash. Decree.

387. Foote vs Withington,

388. Traley et al. vs Donnelly.
Passed.

389. Foote vs Fetterman.

890. Hudson vs Walcott et al.

391. Kolar vs Bailey et al. Ap-
peal dismissed.

392. Denham vs Wright.

398. Wick & Co. vs Btone.

394. Bartlett et al. vs City of
Cleveland.

395. Libbey vs Kaymond et al.

396. Brown vs Hunkin.

397. Holkins et al. v8 Donohue.

398. Hicks et al. vs Cubbon.

399. Pearsall vs Elmer et al.

400. Russell et al., admrs. etc., v8
Steinacker. Dismissed by plaintiff in
error.

401.2'Watton et al. vs Sawyer,by ete.

. Slawson, Meeker Co. vs
Passed for settlement.
Rose v8 Wheeler.
Conover et al. vs Harrison

Hills vs Harrison.
Young vs Parish.
407. Sterling et al. vs the City of
Cleveland. '
408. Stopple vs Woolner et al.
409. Jindrak vs Jindrak.
410. Reuscher vs Hudson et al.
411. City of Cleveland vs Beau-

mont.

412. Robison vs City of Cleveland.

‘:}3. Sheldon et al. vs Brennan
et al.

414. lien et al. vs the City of
Clevelsm?eg

415. Sykora vs Youngling et al.

416. Hinman vs Rogers et al. Set-
tled. Costs paid. No record.

417. Buchholz ve& The Nordyke
snd Norman Co.

418. Harman vs Walter et al.

419. Keiper va the City of Cleve-|Co

land.
420. Sherman et al. vs Pelton,
treasurer, etc.
421, The Continental Life Ins.
Co. vs Robinson.
"~ 422. Clark vs Hicks et al. -
423. Brainard et al vs Rittherger.
424. Goetz vs Balbach.
425. Mecllrath vs House et al.
426. BSherwin et al. vs Brigham.
427. Duke vs Coggswell et al.
428. Backus et al. vé The Aurora
Fir?mdMa.rineIns. Co. of Cincin-

natL

429. Heisley vs Btokes.

430. Hale et al. vs Caldwell, as-
signee etc.

431. Evans, Van Epps & Co, vs
Leslie.

432. Giddings vs Palmer.

433. Eichler vs Foes, alias Voss,
et al.

434. Watkins vs Strong et al.,
trustee.

435.

436.

437.

438.
et al.

439.
440,
441.
442.
443.
444.
445.
446.
47,
448,

Compton vs Foreman.
Adams vs Hitchcock et al.
Coleman vs Sherwood.
Smith et al. vs McDowell

Brewer et al. va Maurer.
Hoffman vs Raymond et al.
Engel vs Lovejoy et al.
Sullivan vs Rider.

Henry vs Mathivet.

Clark vs Kelly et al.

Corlett et al. va Derby.

Gill vs Hickox et al.

Gates vs Richmond.

Co Burwell vs the Hazard Hame

449. Eager vs the State of Ohio
ex rel J. C. Hutchins etec.

450. Little vs Carran et al.
451. Riddle vs McHugh et al.

452. Lehman vs Morrison.
453. McGee vs The Cleveland Or-

gan Co.
454. Hull vs Kilfoyl.
455. Clark vs Wooster, assignee,

ete.

456. Hittell vs Smith et al.

457. O’Donnell vs The Hibernia
Ins. Co.

458. Beymour vs Levire.

459. Euclid Ave. Opera House vs
Graham.

460. Edwards et al. vs The High-
land Coal Co.

461. Beckwith et al. vs Reid.

462. Dunbar vs Dunbar.

463. McCarty vs Everett et al.

464. Devereux, receiver, vé Morn-

ton by ete.

465? Shafer v McLouth et al.,
admrs. etc.

466. Wilcox et al. vs Corning &

467. Steiger, administrator etc., vs
Wohlleber.

468. The Valley
Hemlock Valley Ry.

257. Kelley et al. va The City of
Cleveland.
258. Scofield vs same.
190. Griswold vs Pelton,
urer etc.
469.
470.
Butler.
471.
472.

Ig). Co. vs The

treas-

Fuller ve Winters.
Newman, admr., etc., vs
Foster et al. vs Heller et al.
Dormeyer vs Haltnorth.

473. Rusch ve Davis.

474. Beckwith vs The City of
Cleveland.

475. Levake et al. vs Hoppen.

476. Flynn vs Tilley.

RECORD OF PROPERTY
TRANSFERS

In the County of Cmyshogn for the
Week Ending April 4, 1879,

[Prepared for THk Law REPOKTER by
R P. Froop.)

MORTGAGES.
March 29.
Bartholomy Palick and wife to Da-
vid Short. $460.
B. H. Jones and wife to Grace La-
throp. $1000.
Dwight E. Bassett and wife to
Robert Bpinks. $3.400.
Wellington Tea to The Citizens’
Savings & Loan Associstion. $2100.
Frederick Fey to Harriet B. Leav-
ens. $2000.
Same to Lewis A. Hall. $500.
John Somer and wife to John Geo.
Arnold. 8800.
John P. Lertz and wife to Anna
Kemmerling. Five hundred dollars.
Brerton Stanfield to John Stone-
man. Two hundred dollars. .
Joseph Harrison to  Catharine
Baum. Four hundred dollars.
Caroline and Joseph Fisher to Jean-
ette Strauss. One thousand dollars.
March 31.
Amelia Heinsohn and husband to
Lauretta Decker. 8600.
Warren A. Kyle and wife to The
Society for savings. $500.
John Taltavall to Lewis Buflett.
$1,500.
Charles J. Green and wife to The
Society for Savings. &1,200.
Frank Orda to Joseph Tembeck et
al. $2507
Caroline Smith and busband to W.
J. Gordon. $2,750.
Peter Riley to A. G. Mason. $150.
Ann Eliza Holmes and husband to
Sarah E. Haines. $1,400.
April 1.
Thomas Brennan and wife to Sam-
uel Kalzenstein. $2,000.
Michael Schwandt and wife to Ju-
lius Sauer. $500.
Oswald Kraushaar to Geo. Krau-
shaar and wife. $675.
Edward Kohn and wife to The So-
ciety for Savings. $600.
Isaac Jameson and wife to Harris
Allen. $150.
Norman W. Cutter to The Bociety
for Savings. $4,000. '
Edward Murfet Jr. and wifc to The
Pittsburgh National Bank of Com-
merce. $1,000.
Lydia M. Huddleston and husband
to Eben Hoe. 8600,

Oliver C. Scovill et al. to H. R.
Vincent. $8,000.

Oliver C. Scovill to John A. Vin-
cent, 34,0’/0.

Alvira Cobband Alva Bradley to
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Warren Newton, guard.

Maria A. Kldridge and husband to
George Presley.  $3,000. .

Cuiug - C. Cobb and wife to Edward
W. Andrews. 87,500,

Alvira:Cobb and Alva Bradley to
Helen A. Tyler. $4,072.

Same to Helen A. Mason. $12,-
225.

Peter Gehres and wife to Jacoh
Mueller. $2,400. -

“April 2.

0 (I)O)bert Dana to Hugh Hanna. 81,-
00. -

A. J. Hubbard to F. H. Hamlin.
$250.

Edward Keating and wife to Mary
Kohlman. $250.

John A. Vincentto Caius C. Cobb.

Abraham Teachout and wifer to
Schuyler A. Pratt. $3,000.

John A. McDermott to Cornelia
Hamilton. $11,000.

Frederick Volk and wife to Elise
Geirson. $500.

April 3. -

Lizzie Laub to Melissa J. Morgan.
$1,500.

John Kachel and wife to Conrad
Westeweller.  $400.

Levi Bargert and wife to Lewis A.
Hall.  $15,000. L

Frank and Anton Kalar to Maria| 8

Mauma. $200

Robert Foster and wife to The So-
ciety for Savings. $5,000.

James Eastwood and wife to Frank-
lin Clement et al. '$600.

Hugh Evans apd wife to Charles
Boureh. $250.

G. O. King and wife to Samuel H.
Albro. Five hundred dollars,

William H. Samfrecht to First
National Bank of Cardington. One
thousand two hundred dollars.

April 4.

John Pfiel and wife to Margarct
Inglas. One thousand five hundred
and forty dollars.

Ewma and Adolph Rettberg to L.
H. Solomonson. Five thousand four
hundred and fifty dollars.

‘Gottlieb Schnelke and wife to M.
A. Collings. Two hundred dollars.

P. W. Tuttle and wife to F. H.
Caunon, guardian.
dollars.

Jan te Kemple and wife to A. J.
Nahuis. Seven hundred dollars.

CHATTEL MORTGAGES.
March 29.

Wm. Williams to A. W. Bailey.
Thirteen dollars.

H. H. Hendrick to S.
Eighty dollars.

Frank Klust and wife to E. F.
Gollins.. 8ix hundred dollars..

88,083.

Three thousand|

S. Marsh. '’

W. J. Daugherty to C. S. Bremmar
& Co. Sixty dollars.

Louis and Maggie Lewis to P.
O'Brien. One hundred and fifteen
dollars.

March 31.

John Stoll to Louis Behrens. $100.

E. E. Clark to A. G. Strauss. $25.

Chester E. Lyman to Charles H.
Jones. . $2,000.

Same to same. $500.

James Pyke and wifc to William D.
Butler. §45.

George A. Beves to William H.
King. &100.

\V W. Hazzard to J. Krauss &
Co. %47

Resin  Randolph to \Vil]iam H.
Shaw. 860,

Charles Randall to same. $25.

April 1.

T. Davis and husband to A. E
Whitney. $83.

Samuel Jamison to C. C Scott.
8200.

M. A. and H. W. Canfield to C. J.
Keller. 8563.

August Neiper to C. E. Gebring.
$250.

George C. Koss to M. C. Doud.
£600.

0. H. Bradley to L. L. Bradley.
§75.

April 2,

Adolph Schildhauver and wife to
Christian Engel.  $800.

George C. Rose to J. H. Peck. $1,-
208.

Joseph Rebok to Frank Rebok.
$150.

J. H. Darton to W. J. Wilson.
8150,

George C. Ross to Melton Dow.

$300.
April 3.

Briggs & Briggs to J. Lowman &
Son.  One hundred dollars.

Georgia Porter to Ilenry Hart.
Three hundred and four dollars.

W. H. Reese et al. to T. B. Coffin-
berry. Forty-five dollars.

Dauiel J. Higgins to Jacob Mall.
Five hundred dollars.

A. J. Bond to H. R. Hurd & Son.

Twenty-six dollars.
April 4.
IL B. and E. Belding to Caroline Strat-
ton, SO0,
T. llmnms to H. Konigslow. $159.
A. Henderson et al to C. R. Ifeller.
AL TL Weed to G E.
Henry Janowitz to same,

{52,
Burton.  $100.
$199.

DEEDS.

4 March 29.
C. W. Lepper toJ. M. Ammon.

Nineteen dollars and forty-two cents.
Wmn. B. Blackman to David Hard-

ing. Twenty dollars.

’ Edwin Northrop and wife to An-
;lrew Peters, Jr.  Onet housand dol-
ylars

Norris Perry and wife to Lucy
Minor. Six hundred dollars.

S. M. Brooks by Thos. Graves,
Mas. Com. to John H. Ammon. Two.
thousand six hundred and sixty-eight
dollars.

David M. Dorland by S. M. Eddy,
Mns. Com. to The Society for Savings.
Nineteen hundred and thirty-four
dollars.

Henry A. Smith by same to same.
Three hundred and forty-five dollars.

H. T. Hower et al. by James
Quayle, Mas. Com. to Barbara Dau-
man. Twenty-six hundred and seven-
ty-five dollars.

Noyes B. Prentiss by Spec. Mas.
Com. to Frederick J. Prentiss; Two
thousand nine hundred and ninety-
five dollars. '

Same to Dwight P. Clap
thousand six hundred ang
six dollars and sixty-six cents.

. March 29.

Jeannette Stearns and husband to
Caroline Fisher.  $1250.

M. D. Butler, adm'r of, etc., to.
Chas. C. Reid. 80667.

Chas. Colvin and wife to Mary L
Miller. $1.

Caroline Fisher and husband to
Meyer Straus.  &1.

. W. Holmes and wife to Edward
Walton et al.  $1100.
Frederick Knoll and wife to Andrew

Eight
ninety-

Schell.  8250.
Ida B. F. Lillie to Chu.rlcs B.
Marble. $150.

Jacob Miller and wife to James
Sheriden. $1.

John L. Reynolds and wife to To-
bias E. Miller. $763.

David Short to Bartolemy Patck
and wife. 1050,

Marguardt Schnadt and husband to
Adam Kropt. 85500,

Caroline Stratton, ex’r, et al.,
Mrs. Mary Pring. $706.

Frederick Schwartz and wife to
Sophie Schwartz. - 81.

rs. Susan D. Tedd to Mrs. Mar-

garvet C. Clark. $1.

By Thomas Graves, Mas. Com., to
Edward Napp. $1335.

Anne M. Brooks etal., by C. C.
rLowe, Mas. Com., to The Society for
Savings. 88656'.

March 31.

James Flynn to Daniel ’Donnell.
8360

Jacob Kurtz to Willinm Weber.
$400.

William H. Kees and wife o John
P. Humphrey. $5.

John B. Gregoryto same. $1.

to
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Barney McClernon to same.  $200.

Joseph Lemberk and wife to Frank
Droder and wife. $510.

Cornelius Newkirk to William A.
Hall. 31,100.

John I’lper to James Secrogging.
10.

C. T. Pritchard et al., admrs. of
estate of William Pritchard, deceased,
to James Horcy et al.  $260.

Jacob Reiter and sister to 8. H.
Kirby. $2,000,

James K. Ruple, admr. of Anua
G. Hongland, deceased, to James Ber-
tram. $1,200.

Joseph Rotherbucher and wife to
Joseph Sattler.  $3,600.

* Richard Cunningham et al. by H.
C. White, Mas. Com , to A. K. Spen-

eer. $4,010.
April 1.
Peter Gehres and wife to John Mil-
ler. $1,000.

R. M. Huddleston and wife to Ma-
ry E. Harbaugh. $1,500.

A. G. Harbaugh and wife to Lydia
‘M. Huddleston. ASZ 500.

H. Haines and wife to Anna Eliza
Holnes.  81,700.

Catharine Howard and husband to
Mathew Patterson. $625.

Thomas Jonos and wife to W. P,
Johnson. $5.

William J. Johnson to Geo. James.
$14,000.

Bernhard Krauss and wife to Jacob
Wageman. $1.

Maria E. Ketchum to Isaac F. Sid-
dall.  $1,000.

Edward Napp and wife to Peter
Gehres. $3,700.

Marcia M. Rogers to Wm. Ferris.
£3,000.

\Vlllmln K. Smith and wife to Wil-
liam P. Johnson. 875.

Edmund and William Watton to
Anna Eliza Holmes. $1.

April 2.

J. M. Curtiss and wife to Mary
Bruch. $960.

Cajus C, Cobb and Helen M. C ob
to J. A. Vincent. $20,000. :

Jacob Cherryholmes and wife to
Anson M. Meyers. $2,000.

Hubbard Cooke, trustee, et al. to

Matthew W. Kress. $480.
* Hiram Day and wife to Joseph
Day. $600.

Maggie Kelly and husband to Mi-
chael IFetzer. $1,400.

Martin Hipp and wife to ‘John J.
Blatt. $1,000.

Luther Moses and wife to B. 8.
Coggswell.  $900.

Noble H. Merwin to Emma A.
Shryock. §81.

John Shanohan and wife to James
and Mary Walsh. 8700,

\

M.uy Tappin to Edward Keating.

L J. Talbot and wnfe to Ellen Mo-
riarty. 8880,

Joshua Whiting nnd wife to J. F.
Eckert. $950.

James E. Wyatt to Thomas M.
Dunbar. $48.
Aprll 3.
with will
dec'd.,

—_——

Sames Andrews, admr.
annexed, of John Lassended,
to Lcborious Burhenn. -

Martin P. Case and wife to John
M. Watkins. One thousand five hun-
dred dollars.

Joseph Hiram and wife to Frank
Kolar. Three hundred and sixty-five
dollars. '

James M. Hoyt and wife to Mrs.
Henrietta B. Sherman.  Eight thous-
and two hundred and eighty dollars.

Richard Whittaker to Edward Hob-
day. Four thousand dollars.

{ dward Hobday and wife te Jacob
J. Wolf. One thousand and seventy-
five dollurs.

Elizabeth Kemball and hushand to
G. O. King.  Five thousand dollars.

Rebeeea S. Pritchard and husband
to Celia D. Pritchard. Two thousand
five hundred dollars.

Timothy W. Skinner by Sainuel M.
Eddy, Mas. Com., to J. E. Ingersoll.
Four thousand dollars.

William West by George W. Ma-
son, Mus. Com., to The Sun Ins. Co.
One thousand dollars.

U. S. CIRCUIT COURT N. D.
OF OHIO.

March 31.

3174. Benjamin 8. Coggswell, as-
signee, ctc., va Sarah Bausficld et al.
Motion to vacate appointment of re-
ceiver.

3273. L. C. Beardsley et'al vs H.
B. Hunt ¢t al. Motion to set aside and
madify deerce filed..

92992, A. J. Miller vs Samuel
Boicehtel.  Motion to dismiss uverrulecl
anl canse continued

9873. 8. C. Buirdsley et al. vs H
B. Ifunt et al. Decrce opened up,
caure dismissed as . H. B. Hunt,
continued as to J. T. Hunt.

April 1.
People’s Savings Bank: vs
Death of Wm. Morris

3347,
Morris et al.

suggested.

3359. . Bates etal. va Armstrong et |
Dismissed by plaintift,

3702. Frazier vs Burrows et al.

Leave to amend answer in 60 duys.

April 2.
2873. L. C. Beardsley

al.

et al. vs
H. B. Hunt et al. Decree for com-

plainant as against defendant T. J.
Hunt only.
3734. W. H. Robinson vs T. C.

Boone. “Leave to file answer by

April 25.
3725. Wm. T. Carter vs. Hecury
A. Adams. Receiver's report filed.

Bale confirmed and report of referce
confirmed and referee discharged.

April 4.
3835. Cooke vs The Sandusky
Tool Co.  Replication filed.

U. S. DISTRICT COURT N. D
OF OHIO.

April 2.
124. Presley & Co. vs tug Peter
Smith. Motion to correct decree.
83.  United States vs One Copper
Still, ete.

Bankruptey.
March 29.
3034. In re Hiram Obhl. Dis-

charged.
March 31.
1827. Inre C. W. Levilly et al.
Elijah Barrd discharged. '
1977. In re Charles Chomen et
al. Amended specifications in opposi-
tion to discharge.

April 2.
1846. Inre D. N. Frurry.  Dis-
charged.
1637. In re Charles E. Church.

Petition for discharge. Hearing April
19th.

1807. Inre C. L. Turley et al.
Discharged.

1821. In re William M. Shorb.
Sane.

1834, In re C. L. Morchouse.
Specifications in  opposition to dis-
charge.

April 3.

1780. Inre William A. Brown.
Same.

1813. In re Field D.. Warren.
Petition for discharge.  Hearing
April 19.

April 4.

1970. In re Allen H. Joncs.

Dis-

charged.

i%6G6. In re Levi H. Simbert. Pe-
tition for discharge.  Hearing April
26th.

1726. In re Joseph Budd. Same,
April 19.

1746 In re Ira. Budd.  Same.

COURI OF COMMON PLEAS.

Actions Commenceld.
March 28,
14858. -S. A. Everett ¢t al. vx I Jano-
witz et al. Money only. J. . Webater.
14859, 1n re the Second Baptist Church
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etc., desiring to change its name to Euclid
Avenue Baptist Church. Otis, Adams &
Russell.

14860, Charles and Lucy M. Brannan
vs Wmn. P. Johnson. Money only. Goul-
der & Zucker. v

14861. Mrs. Rebecca O’Malia vs Joseph
Bailey. Appeal by defendant.  Judgment
March 12, Q. H. Barrett; Kessler & Rob-

inson.
March 29.
14862. George Philips va George H.
Crossman etal.  To foreclose mortgage and
real estate.  Robison & White.
14863. Samuel Saunders va Jane Phelps.
To foreclose mortgage. Durfee & Stephen-

son.

14864. Oliver Taylor va A. L. Van Or-
man. Appeal by deft.  Judgment March
21. A. Green,

14865. Anna II. Jucksun vs Jerome
Jackwson et al. For privilege to sell mort-
gage or convey real estate. - W. M. Lott-
ridge.

14866. Thomas Brennan va Dora Page-
ladner et al. Money and sale of land. P.
W, Ward.

14867. David C. Baldwin vs Christian

Giregerron,  Money and to subject lands.
Baldwin & Ford.
14868. Charles Colahan, guardian of

Mary H. Colemdn, vs Loren Prentiss et al. ||

Moncy only. Baldwin & Ford.

14369. J. Kurtz et al va E. D. Loomis
ct al. Equitable reliefl and to subject land.
J. M. Stewart and D. Cook.

14870. Azarinh Everett et al. vsa John
B. Bruggeman et al. Money only. C. D.
Everett.

14871, Calch Morgan vs John Davis.
Money only. Robison & White.

14872. Isaac Reed et al. va H. W, An-
drews et al. Moncy and foreclosure. W.
8. Kerruish,

14373. Henry Wick et al. v Maria
Zimmerman et al. To subject lands. T.
E. Burton.

March 31.
14874, Marin Wallace, guardian, ectc,,
va Erie Lodge, 1. 0. 0. F. Appeal by de-
fendant. Judgment March 10. Goulder
& Zucker, and Hord, Hawley & Ilord; E.
K. Wilcox, and A. H. Weed, -
14875, Frederick I, Hill va Knicker-

bocker,  Life Insurance Co.  Money only,
with att. A. H. Weed and W. W. Pond,
April 1.

14876. 'D. 8. Davis vs C. R. Heller.
Appeal by deft. Judgment March 6. Geo.
Schindler; 8. (1. Baldwin,

14877, Clewell Stone Co. vs Cleveland
City Forge and Iron Co.  Money only. P.
H. Kaiser.

April 2,

14878, Adolph H: Konigslow vs Ignaz
Voegth et al.  J. 8. Grannis,

14879, Henry 8. Bishop vs Frank H.
Kelly. Appeul by defendant. Judgment
March 6.

Motions and Demurrers Filed.

March 28.

2475, Sccond National Bank vs Mar-
bach et al.  Motion by plff. to strike from
answer of Robert Marbach, to require same
to be made more definite and  certain, and
to separately atate and number defenses,

2476, Caskey ve Johuson, guardian, et
al.  Demurrer by defts. Fannic Johnson,
guardian, et al., to the Jetition,

2477. Schmeidling vs Bucher et al.
Motion by defendant to strike from peti-
tion.

2478. The Valley Ry. Co. va The Hem-
lock Valley Ry. Co. Motion by deft. to
vacate decree.

2479. Meeker vs Slawson.
by deft. to first cause of action.

March 29.

2480. Taylor va Van Orman. Motion
by defendant to substitute C. Koblinzer ex
ecution creditor instead of deft.

2481. Mecker vs Slawson. Motion to
require plaintiff to make his 2d cause of ac-
tion more definite and certain.

2482. Hills et al. va Lambert et al. De-
murrer by plaintiff Amelia Lambert to the
petition.

2483. Hoffman vs Morrison. Demurrer
by A. Green, administrator etc. (substituted
plaintifi,) to the answer.

2484. Cady vs French et al. Demurrer
by defendant George F. Turrel to the peti-
tion.

2485. Dickenson, executor, ve Weiden-
bauer et al. Motion by plaintiff to require
defendant Elizabeth Weidenbauer to make
her anawer more definite and certain.

2486. Cady vs French et al. Demurrer
by defendant George F. French to the peti-

tion.
April 1.
2487. Richmond va (iraves, admr. etc.
Motion to require plff. to make her petition
more definite and certain.
2488. Coleman vs Coffin. Demurrer by
Ialim.iﬂ to cross-petition of defendant k.
olmes.

Demurrer

FOR SALE.
A few copies of Vol. 1. of THE Law
REeponrtER for sale at this office, bound, at
$3.00 per volume.

WANTE.

A Stenographer secks employment for whole or
part of hix time. Law instruction considered part
compensation. Is an expert typc-writer operator
Address W, J.,6, 150 W. 4th street, Cincinnati. O.

Qs
To The

FESSION.

ALL
KINDS OF

“gd®

PRO

Law

Executed in the

HIGHEST STYLE OF THE ART.

AND AT

GREATLY REDUCED RATLES,

At the office of

The

J. @. Pomerene. | [H.J. Davies,

Pomerene & Co.

LAW STENOGRAPHERS,

-

J. G. l“nnwr«_-uc U. 8. Commisssoner, Oflicial Sten.
orrapher of the Common Pleas, Probate and Dis-
r,ct Courts of Cuynhoga County, and Notary Public-

19 1-2 PUBLIC SQUARE.

Law Reporter !

19 1-2 PUBLIC SQUARE,
CLEVELAND, 0110.

SPECIAL ATTENTION PCAID TO

RECORDS AND BRIEFS.

Also Catalogues, Constitutions and By-
Laws, Statements, Circulars, Cards, Bill-

leads, Letter-Heads, ete., etc,



Jhe @leveland Faw Beporter.

VOL. 2.

CLEVELAND, APRIL

12, 1879,

NO. 15.

CLEVELAND LAW REPORTER. |

PUBLISHKD KVERY SATURDAY BY
J. G. POMERENE,
EDITOR AND PROPRIETOR.

——
Terms of Subseription:

Oune year (in ad
8ingle Copics.
One Year with A

Rates of Advertising.

: t (S Y 4y
.4 OUPE d

Space. |Tw. )2w. [Aw. | {w. |3m.} 6w 1 yoar

1.00] 1.75| 2.50{ 3.25| 8.00| 15.50[ 25.00

8q 2.00] 3.50! 4.75] 6.00!115.75( #0.00] 45.00
’( 3. 5.50( 8.00[10.50(25.00] 40.00{ 75.00
,2 wol. 9.50 [ 15.00{ 18.00 140.00] 75.00( 125.00
I1col. ... 10.00 HR.00 [25.00132.00 180.00] 150,001 225.00

Advertivements must be paid for in advance,
when not 8o paid 50 per cent. will be added.
1 notices not included in above.
All communications should be addressed to
THE CLEVELAND LAW REPORTER,
19 PPublic Square,
Cleveland, O.

FOR SALE.

This paper is for sale. Unless we can

disposc of it between this time and the first
of July next, Vol. IT will then end with an
index. The Assignment, however, will be
continued until the end of the year.

To subscribers who have paid ux $5.00 in
advance for THE REPORTER and Assign-
ment . we will refund $£1.00 at that tine.
The same to those who have paid a year's
subscription for THE RErorTER alone.

Call on or address the proprietor.

CONTENTS:
Page

Editorial ; Cuyahoga District Court, 113
Cuyahoga District Court, continued;
Merchants’ Bank of Canada va. Cha-
pin; Holkins et al. vs. Donahue, -
Cuyahoga District Court, concluded ;
Rittberger et al vs. Flick et al; Su-
preme Court of Tenncssee, - -
Supreme Court of Tennessce, contin-
ued, - S
Supreme Court of Tennessee, con-
cluded; Record of Property Trans-
fers—Mortgages, - - - -
Record of Property Transfers—Mort-
gages—Chattels-—Deeds, continued,
Record of Property Trunsfers—Decds,
concluded; U. 8. Circuit Court N.
D. of Ohio,
U. 8. Circuit Court N. D. of Ohio, con-
cluded ; U. 8. District Court, N. D.
of Ohio; Bankruptcy; Court of
Common Pleas—Actions Commenced
—Motions and Demurrers Filed;
Advertisements, - -+ - -120

114

115

116

117

118

119

oo | for $2,566.66 and costs.
)| ment has never been paid, and the

“Ar he January Term of the
United States Circuit Court Mary E.
Sibley recovered a judgment against
the Incorporated Village of Chardon
The judg-

relator now asks an order from the
court compelling the village to levy

a tax sufficient to pay the judgment,
costs and interest. The court allowed
an alternative writ of mandamus as
asked, returnable Friday, April 25th.

The judgment was rendered in an ac-
tion brought by the plaintiff to recov-
er for a personal injury occasioned by
a defective sidewalk in the Village of
Chardon.

IN many of the counties in Penn-
sylvania, by act of the ILegislature
and by rules of court, a legal period-
ical published weekly in the county is
made the medium for the publication
of all legal advertisements to be made
in that county, of whatever kind, the
publication of which is required by
law. In this State, one who desires to
know what legal advertising is heing
done must consult every newspaper of
general circulation published in the
county. The Pennsylvania plan is
better than the ¢ Ohio idea,” and we
would like to see it in operation in

this State. Our legislation might be

modificd at least so as to make it
proper to publish such advertisements
ina paper of the class of the Law
Rerorter. The publication of legal
advertisements in such a paper would
be an efficient means of extending its
circulation. If members of the Bar
would interest themselves in the mat-
ter, the desired modification ot the law
might be secured, resulting, of course,
in the establishment in thig city of a
legal periodical upon a profitable and
enduring basis.

CUYAHOGA DISTRICT COURT.

MARCII TERM, IN79,

Lewis B. Hannrincrox Tur.

Stare or O,

Vs,

Assault — Indictment — Verdiet of

s Guilty of Asxault® a Suflicient
Response to Indictment
Charging Assanit
and Battery.

Warson, J.:

We find that the plaintifl’ in crror
was prosccuted in the court helow fin
an assault and Dbattery. It is al-
leged that he made an assault upon
Wm. Hall and then and there did
beat, wound, strike and otherwise ill-
treat him, Hall. No question was
presented in the course of the trial ax
to the admissibility of the cvidence or
the charge of the Court.

But this verdiet was rendered by
the Jury: ¢ We the Jury in this
case, being duly empanelled and
sworn, do find the defendant guilty
as charged in the indictment of an
assault,” and there the verdiet ended.
It does not respond  to - the allegation
in the information, that a battery was
eommitted, and out ot this verdiet
arises the only question there is in
the casc.

Now, an assault, we understand to
be an attempt with & present purpose
and the ability to  accomplish it, to
infliet a corporal injury upon another,
unlawfully, maliciously,  wauntonly.
A battery is complete when the as
sault is accomplished.

The jury cannot conviet of a bat
tery without convicting of an assault,
but they may convict of an azsauolt
without convicting of a hattery, and
that hattery ineludes the assault.

In this case the defendant ix found
guilty of an assault. It is claimed
here in argument that he may be
again prosecuted for a battery, ax the
verdict does not respond  to the entire
indictment. I the hattery is part of
the same act with the assault, he
cannot be convicted of the hattery,
without being punished twice for the
same act, although the verdict doex
not respond to  the whole of the in-

dictmient, thaty would be the effect.
We regard the verdict as a sufficient
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response to the charge made in the in-
formation and we think the Court has
committed no error.

The judgment will be affirmed.

S. E. Apawms, for plaintiff.

J. C. HurcHins, for defendant.

MERCHANTS' BANK OF CANADA Vs. A.
B. CuarIN ET AL.

As to Costs in Establishing Claim
Agninst Assignee for Benefit
of Creditors, etc.

HaLg, J.:

This case is brought here by a peti-
tion in error. Two grounds of error
are relied upon. It scems that in
September, 1873, Richardson and
Wardsworth made an assignment to
A. B. Chapin for the benefit of cred-
itors. The plaintiff in this action
made a claim against the estate and
against the assignors which was dis-
puted by the assignee and by the as-
signors. The statute provides that
when a claim is rejected by the as-
signee that action must ﬁe brought
within thirty days, and if the claim is
established, the judgment of the court
is that it be allowed, the costs being
in the discretion of the cour. In-
stead of bringing the action under
that statute against the assignee, the
plaintiff brought this action joining
the assignors, Richardson and Wards-
worth, with the assignee. No objec-
tion was taken to the form of the ac-
tion, and the case went to trial result-
ing in the establishment of the claim,

and verdict in favor of the plaintiff

for something over $600. The court,
treating the action as severable, ren-
dered judgment against the assignee—
that the claim be allowed against the
estate, and in its discretion, charged
the cost of establishing the claim

against the assignee to the plaintift

(and the plaintift paid it), and ren-
dered judgment for the entire claim
against the assignors, Richardson and
Wardsworth, together with the judg-
ment for costs for something over §30.
The assignee, although the claim had
been established, neglected to pay
upon that claim the dividend to which
the plaintiff was entitled, and action
was brought upon the bond of the as-
signee against the assignee and the
surety, and it is the rulings in that
case of which complaint is made. The
first is this:  The plaintift claims
that the claim and costs incurred
against the assignors should be the
sum upon which it should receive a
dividend, while the defendant claims
that the extent of the dividend should

be upon the claims excluding costs.
The court helow held that the claim
as established, the judgment exclud-
ing costs, should only share in the
dividend, and it is claimed that the
court erred in so holding, and I un-
derstand counsel to concede that the
case standsrrprecisely as it would had
the plaintitf commenced a separate ac-
tion against the assignors after the as-
signment to establish his claim against
the assignors, that in that case he
would be entitled to a percentage upon
the costs as well as upon the claim.

It will be borne in mind, that to es-
tablish this claim against the assignee,
the statute provides that suit may be
brought against the assignee, leaving
the question of cost in the discretion
of the court. We understand that
when the assignment was made for the
benefit of creditors, it was for the
benefit of the then existing creditors,
and that the assignee refused to allow
the claim and the plaintiff to share in
that trust fund.

The statute provides a mode in
which that question should be deter-
mined, leaving it in the discretion of
the court to apportion the costs. That
trust fund, in our judgment, should
only be chargeable with the cost inci-
dent upon establishing the rights of
the claim to share in that trust fund.
The party might pursue the assignors,
if he saiw fit, outside. It does not bar
his claim against them. They may
have accumulated property after the
assignnient, which he desired to pur-
sue and subject to his judgment, but
when the trust fund is charged with
the cost and expense of establishing
the claim against the assignee, to that
extent only can the assignee be liable
for costs. If the other doctrine is
held that in establishing this claim
against the assignee, it is in the discre-
tion of the court to make the plaintiff
pay the costs; or as agninst the as-
sigrnor that the assignee should pay
the costs it woull be, in our judg-
ment, an inconsistency. We do not
think the Court erred in that holding.
But it scems that after this action was
commenced upon the bond, the sure-
tics upon that bond, after the case had
been in court for some time, paid to
the attorncys of the plaintiff, the
amount the plaintifl’ was entitled to,
it this question of costs was excluded,
and it was stipulated in  the receipt
given that it should be without preju-
dice a3 to the cost or anything else in
the case, and they litigated the case
farther as to whether this question of
costs should come in, resulting
against the plaintiff’s claim jn that
behalf,

The court below refused to allow a
recovery for costs; held that judg-
ment must be for the defendant and
that plaintiff must pay the costs. At
the time the action was brcught the
situation was this: The plaintiff had
a good and valid claim; he commenced
his action upon it; it was afterwards in
part paid. But at the time the pay-
ment was made he was entitled to his
claim and the costs made up to that
point in establishing it; and the re-
ceipt specifically saves to him that
right. We think that the finding of
the Court, should have been that at
the time of the commencement of the
action the claim existed precisely as
it did exist, that after the commence-
ment of the suit so much had been
paid upon it, and that plaintiff was
entitled to his judgment for costs up
to the time he received that payment ;
and for that reason we think the judg-
ment was wrong, and to that extent it
may be madified, rendering the same
judgment here that should have been
rendered in the court below.

Mix, NoBLe & WHITE,
plaintiff.

G. H. FosTer and A. W. Lan-
SoN, for defendant.

for

E. 8. HoLkINs ET AL. v8. CORNE-
LIUs DONAHUE.

Ansessment of Damages in Action of
Replevin on Failure of Plain-
tiff to Prosecute, ete.

Error to the Court of Common
Pleas. This was an action of replev-
in. At the January Term, 1878, of
the court below the case came on for
trial, and the plaintiff failing to ap-
pear, the defendant, with the assent
of the Court, under Section 279 of
the code, waived a trial by jury and
tried it to the court, and the Court
rendered judgment for defendant for
$122.50 and costs.

At the next term the plaintifls ap-
peared by counsel and moved to set
aside the judgment because the de-
fendant’s damages had not been as-
sessed by a jury.  And the Court sus-
tained the motion and set aside the
judgment to which the defendant ex-
cepted and took the case to the Dis-
trict Court.

The District Court reverse the ac-
tion of the court below in setting
aside the judgment and affirm the
judgment.

W. C. Rocers, for plaintiffs in
error.

GoLLIER & BranDp, for defendant
in error.

Notk,—The decision in this case in
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the Common Pleas Court will be
found in vol. I. of the LAw REPORT-
ER, 123.

GorTFRIED RITTBERGER ET AL. V8.
-JacoB FLICK ET AL.

Dedieation of Lands for Read Pur
poses—Change of Route—Aban-
donment by Public—What
Constitutes, ete.

HaLg, J.:

This case presents an interesting
question and one, as we apprehend,
not definitely passed upon by our Su-
preme Court. The case was tried in
this Court upon an agreed statement
of facts. The plaintiffs seek by in-
junction to restrain the trustees of

ewhurgh and Bedford Townships and
a supervizor of a road district within
one of those townships, from opening
across the lands of the plaintiffs a
highway claimed to be & part of an
olﬁ State rond laid out many years
ago. From this agreed statement of
facts it appears that on the 20th of
January, 1823, the Legislature of the
State authorized the laying out of a
State road leading from Cleveland to
the Ohio river. The agreed statement
of facts does not disclose just when or
along what line the road thus author-
ized was laid out, but a road was
opened running from Cleveland to the
Ohio river passing through the town-
ships of Newburgh and Bedford. The
road in 1859 had been used by the
public, according to the agreed state-
ment of facts, more than 21 years,
that is, the part here known as the
Cleveland and Bedford Road. This

, in passing through the townshi
of Newburgh, passed through lands
owned by one A. L. McCurdy, and
over and through a steep hill. In
1859. this road, at each edge of the
hill, was fenced up, and a new route
opened at about the base of the hill,
diverging from the old route at one
side and meeting it at the other. That
change was commenced in the fall of
1858, and was completed in the spring
of 1859. On the first of June, after
the new route had been used for pub-
lic travel, the trustees of Newburgh
Township entered into an agreement
with Mc(%urdy, who owned the land
over which the old road passed, also
the land which was appropriated for
the new route, and in that agreement
McCurdy covenants to donate the
land then in use for the new route,
and the old rond was to be fenced up,
and it was fenced up at that time, the
trustees paying McCurdy for doing

the work and fencing it up. From
that time on the road has n used
as a road, and been improved by the
public as a highway. In 1873, it be-
came necessary to lay out a county
road, connecting with the State road
at this point, and the commissioners
starting at the initial, point for that
county road, commenced in the road
a8 then designated ‘“The Cleveland
and Bedford . McCurdy allot-
ed the land he owned with reference
to this new route, sold it and made
conveyanceg of the same as bounded
by the State road as then made. The

grantees, these plaintiffs, have entered

into possession of the lands thus con-
veyed to them, and have improved
them with reference to the new route,
building a portion of the house and a
portion of the barn, and digging a
well upon the old road, both the pub-
lic and the owners of the property
treating this change as a permanent
one.- Now after nineteen years the
successors of the trustees, and the su-
pervisors, who entered into the agree-
ment, seek to enter upon the old line
and establish and open up to the pub-
lic the State road as formerly used
prior to 1859, notwithstanding the
improvements and the action that has
been taken in respect to it.

Now, we lE)l:we no very great reli-
ance upon the agreement, as such, be-
tween the trustees and McCurdy.  We
do not suppose that the trustees had
any power to contract or othorwise to
vacate that road. But how stands
this new line as a dedication? The
public have used and improved it for
nineteen years. The supervisor each

ear worked upon it. Other roads

ave been connected with it, and this
county road in no way could get con-
rection with this State road except
through this new route. The owners
of the property have improved their
property with reference to it, sold and

conveyed with reference to it, so that|

I take it there can besmo two opinions
that the new route of this State road
has become dedicated to the public in
a way that McCurdy and his grantees
are bound by it, and that must stand
as a fixed fact. No matter what is
done with the new route, the old must
stand as the road or as a route, under
well settled rules as to facts that
would constitute a dedication.

Now, as a part of that transaction,
this old route was given up by the
public and has been abandoned, the
public have made no claim to it for a
great length of time. The owners of
the land over which it passed bhave
improved it as private property, build-
ing upon it, and improved it in every

way—made it a portion of an allot-
ment. Now, if 1t is said this new
route shall be dedicated to the public,
and the public shall hold the old route
and the-new, it is subjecting the land
of these persons to a new service,
when, in fact, they gave up the one
that they might have the other.
While we are not prepared to hold
that the simple non-user of the road
for a period less than 21 years would
operate as an abandonment by the
public, we are prepared to hold that
that is an element to be taken into
consideration in determining whether
the public have abandoned the road,
and . that the abandonment of the road
may be inferred from a non-user for a
period less than 21 years in connection
with other facts and circumstances,
which clearly indicate on the part of
the public the intention of abandon-
ment. In this case we hold the facts
and circumstances to be such as to
authorize the Court to hold that there
was an abandonment of the old route
on the part of the public. It would
be grossly inequitagle, in our judg-
ment, to make any other holding in
the case, and while it may ‘possibly be
necessary under the rules of law to do
80, we are disposed to pass it along to
the next court to make that holding.

The decree will be that the injunc-
tion be made perpetual.

StoNE & HESSENMUELLEB,
plaintiffs.

HexpeErsoN & KuINE and Mix,
NosLE & Wiutk, for defendants.

SUPREME COURT OF TENNES-
SEE.

for

DECEMBER, 1878.

RIVERS, EXR., V8. THOMAS ET AL.

APPEAL FROM MONTGOMERY.

Indorsements Past
antor.
A person who indorses a past due note at

the request of the maker, pursuant to a

contract With the payee for further in-

dulgence, is liable as guarantor.

The opinion of the Court was deliv-
ered by

COOPER, J.: -

The bill is filed to hold the defend-
ant, N. L. Thomas, liable as security
or guarantor of the payment,of a
note, and to subject to the satisfaction
of the recovery certain property con-
veyed by him to his son without con-
sideration. It is conceded that the
conveyance will not avail aguinst the
complainant’s (demand if established,

Haturity—Guar
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and, consequently, that the Court has
jurisdiction of the whole case under
the Code, sec. 2,488.

On the 14th of February, 1859,
the defendant, J. J. Thomas, executed
his note under seal to the testator of
the complainants, payable one day af-
ter date, for 82,337}?“ In the month of
February, 1871, one of the complain-
ants called upon the said Thomas for
the payment of the note, when the
latter proposed, if the complainants
would wait on him, to give his broth-
er, the defendant, N. L. - Thomas, as
‘“‘security upon the note.” They,
thereupon, went together to the resi-
dence of N. L. Thomas, and the said
N. L. Thomas, at the request of J. J.
Thomas, wrote his name on the back
of the note. The testimony leaves no

doubt that the object of the visit, the|

obtaining of additional security on the
dote in consideration of forbearance of
suit, was exgl;;ined by the debtor to
his brother before the signature of the
latter was indorsed, and that the in-
dorsing brother knew he was assum-
ing, and intended thereby to assume,
whatever responsibility the act cre-
ated. The complainants did forbear
to sue for about a year, the maker of
the note in the meantime becoming
insolvent. No demand of payment of
the note was made of the ma{er sub-
sequent to the indorsement, nor, of
course, was any notice of non-payment
given to the defendant, N. L. Thom-
as. The words, ‘I guarantee the pay-
ment of the within note,” were after-
wards written, at the instance of the
complainants and by their counsel,
over his name as indorsed.

It is not denied that an agreement
to forbear suit for an indefinite time,
which would mean a reasonable time,
or an actual forbearance would con-
stitute a sufficient consideration to
sustain a ;)romise to guarantee the
payment of the note. Tappan vs
Campbell, 9 Yer., 436; Johuson vs.
Wilinarth, 13 Met., 416; Sto. Prom.
Notes, sec. 186. And the evidence
<hows due diligence by the complain-
ants to collect their debt from the ma-
ker, and that the latter became insolv-
:nt before the expiration of the reas-
'mable time of forbearance, if these
facts are at all important in determin-
ing the rights of the parties. Some-
'hing was said in argument upon the

oint whether parol testimony was ad-
missible to show the contract between
‘he parties. But the decisions of this
State, in accord with the weight of au-
hority in other States, are, that, as
“etween the immediate parties, parol
vidence is admissible to show the ac-
aal agreements upon which an in-

dorsement of negotiable paper is made,
and that the indorsement may be
filled up accordingly. Comparree vs.
Brockway, 11 Hum., 360; Iser vs.
Cohen, 1 Baxter, 421;" Dan. Neg.
Instr., secs. 710, 1,765; Sto. on Prom.
Notes, sec. 469 ; Rey vs. Simpson, 22
How., 341. And where the promise
has arisen out of some new considera-
tion of benefit or harm moving be-
tween the new contracting parties, it
is not .within the statute of frauds.
Hall vs. Rogers, 7 Hum., 536; Sto.
Prom. Notes, sec. 457. Tlie note un-
der consideration is negotiable under
our statute. Code, section 1,957.
The contest is, therefore, narrowed
down to the liability incurred by the
indorsement, either implied by law or
shown by the proof.

The decisions on the presumptive
status of an irregular indorser of a ne-
gotiable note, in the uhsence of any
evidence whatever of intent or cox-
tract, are irreconcilably in conflict.
When nothing appears but the instru-
ment itself bearing the name of a
third person as indorser before the
name of the payee, and the suit is by
indorsee for value before maturity,
some courts treat such third person as
a joint maker; some as a surety or
guarantor in the sense of joint maker;
some as secondarily liable as a guar-
antor; and some as a second indorser.
1 Dan. Neg. Instr., sec. 713. The
weight of authority is, perhaps, at this
time in favor of considering him in
such case, as a second indorser. For,
the Supreme Court of Massachusetts,
with which Court the doctrine of hold-
ing such indorser as a co-maker orig-
inated, afterwards considered that, if
the point were new, he should be
treated by third fmrties simply as a
second indorser, leaving the payee and
himself to settle their respective liabil-
ities according to their own agree-
ment. Union Bank vs. Willis, 8
Met., 504. Between the payee and
such indorser the weight of authority,
as we have seen, is that parol proof of
the facts and circumstances which
took place at the time of the transac-
tions, and of the intention and a
ment, is admissible. 1 Dan. Neg.

Instr., sec. 711. And such is the set- !
tled doctrine of this State, while in'
the absence of such proof our courts
have adopted the rule that the irregu-°
lar indorser is to be treated only as a
second indorser. Comparree vs. Brock-
way, 11 Hum., 355; Clouston vs.'
Barbiers, 4 Sneed, 336 ; Brinkley vs. -
Boyd, 9 Heis., 149; Iser vs. Cohen,
1 Baxter, 421. In the last of these
cases, which was a suit by the payee
of the note against the indorser, it was

accordingly held thatan indorser may,
by agreement, enlarge his liability,
and that it is competent, upon the
trial, to show by parol evidence the
nature and extent of his undertaking.
The indorsement sued on was made
before the delivery of the note to the
payee, for the accommodation of the
maker, and the evidence disclosed the
fact that when the payee objected to
the form of the paper, the indorser
said it was the same thing as if he had
signed his name on the face of the
note, and he was held liable as a co-
maker. '

The principle of our decision is un-
questionably sound, though there may
be some doubt as to the correctness of
its application to the facts of one or
two of the cases. In Brinkley vs.
Boyd, 9 Heis., 149, there was nothing
to rebut the legal presumption that
the defendant iniended to become a
legal indorser.  ““Lhe pr