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INVESTMENT ADVISER DISCLOSURE AND 
RECORDKEEPING REQUIREMENTS 

Solicitation of Public Comments 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rules. 
SUMMARY: The purpose of this docu¬ 
ment is to solicit public comments on 
proposed rules under the Investment Ad¬ 
visers Act of 1940 (“Act") which would 
require registered investment advisers to 
furnish their clients and prospective cli¬ 
ents with written disclosure statements 
containing certain specified information, 
and to maintain a copy of such written 
statements as part of their books and 
records. In the absence of such a require¬ 
ment, clients and prospective clients of 
registered investment advisers may not 
receive certain information which would 
assist them in evaluating and comparing 
advisory firms. 

DATE: Comments must be received on 
or before September 30,1977. 

ADDRESSES: Interested persons should 
submit their views and comments in trip¬ 
licate to George A. Fitzsimmons, Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, 500 North Capitol Street, Washing¬ 
ton, D.C. 20549. All submissions will be 
made available for public inspection at 
the Commission’s Public Reference Sec¬ 
tion, Room 6101, 1100 L Street N.W., 
Washington, D.C. 20005 and should refer 
CO File No. S7-712. 
FOR FURTHER INFORMATION CON- 
TACT: 

Michael Berenson, Esq., OfiQce of the 
Chief Counsel, Division of Investment 
Management, Securities and Exchange 
Commission, 590 North Capitol Street, 
Washington, D.C. 20549, 202-376-8056. 

SUPPLEMENTARY INFORMATION: 
On March 5,1975, the Commission issued 
a notice (Investment Advisers Act Re¬ 
lease No. 442) (40 FR 11897, March 14, 
1975) that it had under consideration 
the adoption of new Rule 206(4)-4 (17 
CFR 275.206(4)-4) (“brochure rule”) 
and new paragraph (14) of Rule 204-2(a) 
(17 CFR 275.204-2(a)(14)) under the 
Investment Advisers Act of 1940 (15 
U.S.C. 80b-l et seq.) (“Act”). The Com¬ 
mission has considered the public com¬ 
ments received in response to that notice, 
has made certain modifications of the 
rules and now believes that it is appro¬ 
priate to resolicit public comments on 
the brochure rule which is designed to 
ensure that investment advisers provide 
certain key information to clients and 
prospective clients to assist them in 
evaluating and comparing advisory firms. 
The proposed rule, which was originally 
published for comment as Rule 206(4)-4, 
has been reproposed pursuant to Section 
204 (15 U.S.C. 80b-4) and section 206 

(15 U.S.C. 80b-6) and is now designated 
Rule 204-4 (17 CFR 275.204-4). 

In general, the rule is similar to that 
proposed for comment; the significant 
differences are that the new rule would 
apply only to those advisers registered 
or required to be registered, that it 
would require a current balance sheet to 
be included in the disclosure and that 
advisers could satisfy the rule by deliver¬ 
ing their Form ADV (17 CFR 279.1) (as 
amended) rather than a special disclo¬ 
sure statement. This latter change is be¬ 
ing proposed in conjimction with pro¬ 
posed revisions of the Form ADV (In¬ 
vestment Advisers Act Release No. 602) 
intended to make that document more 
informative. It is primarily because of 
this change that the “brochure rule” is 
being reproposed for comment rather 
than adopted at this time. 

The Commission anticipates that the 
written statements required by the rule 
may be used by investment advisers as 
part of their advertising. In fact, the dis¬ 
closure statements are “advertisements” 
as that term is used in Rule 206(4)-l (17 
CFR 275.206(4)-!) under the Act and 
therefore are subject to the provisions 
of that rule. The rule, as reproposed, 
does not contain a general antifraud 
provision of the type in the original rule 
since it appears to be unnecessary to 
prohibit in the rule conduct which is al¬ 
ready proscribed by Rule 206(4)-1. The 
rule is intended to set forth those dis¬ 
closures which all written statements 
must include. Of course, there will be 
many cases where special disclosure is 
required by the antifraud rules, depend¬ 
ing on the facts. Compliance with the 
brochure rule would not necessarily be 
compliance with the antifraud provisions. 

In addition, investment advisers are 
encouraged to include any additional in¬ 
formation which they believe will assist 
clients and prospective clients in under¬ 
standing and evaluating the material 
contained in the written statement. For 
example, an investment adviser might 
wish to supplement the maximum ac¬ 
counts per accoimt manager information 
required by paragraph (e) (2) (ii) of Rule 
204-4 to indicate, among other things, 
the amount of computerization in the 
advisory process or the role individuals 
other than account managers play in the 
process. However, if such supplementary 
information becomes materially inaccu¬ 
rate, Section 206 and Rule 206(4)-l 
thereunder would prohibit the invest¬ 
ment adviser from continuing to distrib¬ 
ute a brochure containing such infor¬ 
mation. Moreover, the investment adviser 
may have an obligation under Section 
206 to bring such material inaccuracies 
to the attention of those clients who 
received a brochure containing such 
inaccuracies. 

General Provision of the Rule 

Paragraph (a) of Rule 204-4 set forth 
the general requirement that an invest¬ 
ment adviser registered under the Act 
or required to be registered must furnish 
each of its clients and prospective clients 
with a disclosure statement complying 
with the rule, imless it is entitled to, one 

of the exemptions in paragraph (g) of I 
the rule. Paragraph (a) also states that 
an investment adviser, in lieu of a spe- I 
cially prepared written statement, may | 
deliver a copy of the Act’s registration r 
form. Form ADV, which complies with ] 
Rule 204-l(b) (17 CFR 275.204-l(b)) 
imder the Act. Allowing investment ad- i 
visers to use their Form ADV as their ] 
disclosure statonent should afford in¬ 
vestment advisers an opportunity to re- j 
duce significantly the cost of complying I 
with the rule. Investment advisers would 
be able to duplicate and distribute an i 
existing document rather than being re¬ 
quired to prepare a disclosure statement 
specifically designed to meet the rule’s 
requirements. Since the Commission’s 
proposed revisions of Form ADV will ex¬ 
pand the scope of Form ADV so that it 
will include all the information which 
would be required by the rule, clients and 
prospective clients of investment advisers 
who elect to furnish a copy of their Form 
ADV should have the same information 
at their disposal as clients and prospec¬ 
tive clients of investment advi^rs who 
prepare a separate document specifically 
written to comply with the rule. The 
Commission is particularly interested in 
public comments on the advisability of 
permitting investment advisers to use 
their FVirm ADV as their written disclo¬ 
sure statement. 

Time of Delivery REQinREMENTS 

Paragraph (b) of the rule requires that 
investment advisers furnish a written 
disclosure statement to every client and 
prospective client not less than 48 hours 
prior to entering into any investment ad¬ 
visory contract with such person. The 48 
hour period Is designed to afford clients 
and prospective clients an opportunity 
to consider carefully the disclosures con¬ 
tained in the written statements. The re¬ 
quirement of the rule as first proposed 
^at disclosure statements be furnished 
each time an investment advisory con¬ 
tract is extended or renewed has been 
eliminated: this should be unnecessary in 
light of the new requirement to notify 
clients or prospective clients of material 
changes in the statement delivered. 

In order to provide full disclosure to 
existing clients at the time the rule be¬ 
comes effective, paragraph (b) would re¬ 
quire all investment advisers to furnish 
a written statement to all clients with 
whom an investment advisory contract is 
in effect on the effective date of the rule. 

Paragraph (b) (2) of the rule provides 
investment advisers with an exemption 
from the 48 hour prior delivery require¬ 
ment imder certain conditions. This ex¬ 
emption, which does not apply to con¬ 
tracts for investment supervisory services 
or account management services, is de¬ 
signed for those investment advisers who 
provide periodic publications or reports 
on a subscription basis. The 48 hour prior 
delivery requirement would unnecessarily 
disrupt the normal marketing procedure 
for such services. Thus, the adviser may 
furnish written statements to clients 
purchasing such services not later than 
30 days after ^e client has entered into 
the investment advisory contract, pro- 
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vided that the client is able to rescind 
the advisory contract without penalty 
within flve business days after the client 
has received the written statement. 

The Investment advisory contract 
which triggers the requirement to fur¬ 
nish a written disclosure statement need 
not be formal or in writing. Any ar¬ 
rangement or understanding pursuant 
to which Investment advice is to be fur¬ 
nished for compensation by an invest¬ 
ment adviser to a client would require 
compliance with the rule unless an ex¬ 
emption is available. However, the nile 
would not apply where investment advice 
is furnished under circumstances in 
which an adviser has no contractual re¬ 
lationship of any kind with the recip¬ 
ients of the advice, such as an author 
of a book or an adviser appearing on 
radio or television. 

Axinded or Revised Statements 

The Commission received a number of 
comments on what procedures the rule 
should require if information specified 
by the rule becomes materially false or 
misleading, or if the written statement 
omits any material information required 
by the rule. Paragraph (c) of the pro¬ 
posed rule provides that if any client 
has received a written statement and 
any information therein becomes mate¬ 
rially inaccurate or incomplete, the ad¬ 
viser must furnish correcting informa¬ 
tion in writing to such individuals within 
specified time limits. With respect to ex¬ 
isting clients, the adviser must furnish 
any necessary correcting information 
within 45 days of the date on which the 
earlier statement becomes deficient un¬ 
less the client’s advisory contract is due 
for extension or renewal during ihe 45 
day period. In that case, such client must 
be treated as though he were a client 
entering an initial investment advisory 
contract. Stickers may be used as a 
means of updating disclosure statements. 
Alternatively, some investment advisers 
may wish to furnish their written state¬ 
ments in looseleaf form so that they can 
amend their disclosures by furnishing 
new pages to replace old ones. 

Contents or the Written Disct.osT7RE 
Statement 

Paragraph (d) of the rule sets forth 
those items of disclosure which must be 
covered in every written disclosure state¬ 
ment required by the rule. Generally, 
these disclosures fall into the following 
categories: services offered; advisory 
procedures and practices; qualifications 
of persMmel; advisory fees; and affilia¬ 
tions with broker-dealers. As a general 
guideline, the disclosures in paragraph 
(d) should relate only to the investment 
adviser’s usual practice in the area being 
described unless otherwise Indicated. 
However, any exceptions of a material 
nature relating to a particular client or 
transaction would, of course, have to be 
separately disclosed to the affected per¬ 
sons pursuant to the antifraud provi¬ 
sions In Section 206 of the Act. 

There are two areas of disclosure Uiat 
were not Included In the rule as original¬ 
ly proposed. Paragraph (dXlO) paral- 
les question 24 of Form ADV and requests 

Information concerning the investment 
adviser’s policy with respect to securities 
transactions with clients or in securities 
recommended to clients. Although some 
of this information will be specifically 
disclosed to clients pursuant to section 
206(3) (15 U.8.C. 80b-6(3)) of the Act 
and the rules thereunder, general disclo¬ 
sure of the advisers’ intentions and usual 
practices in this area should be of in¬ 
terest to prospective clients. 

Paragraph (d)(ll) requires the ad¬ 
viser to Include a current balance sheet 
in its disclosure statement. The Com¬ 
mission believes that clients and prospec¬ 
tive clients should be given the opportu¬ 
nity to assess the extent to which an in¬ 
vestment adviser has the financial capa¬ 
bility to perform the services which it 
undertakes to provide. Such disclosure is 
particularly sl^lficant when an adviser 
is in precarious financial condition. Such 
a situation may present material risks 
that clients’ prepaid fees may be lost or 
that their investment programs may be 
disrupted in the event of the adviser’s 
insolvency or inability to continue its 
business. Thus, in several recent cases, 
the Commission has foimd it necessary to 
take enforcement action based on the 
antifraud provisions in Section 206 of the 
Act when advisers solicited clients while 
their financial condition was impaired 
without disclosing that there was a ma¬ 
terial risk that they might be unable to 
meet their contractual commitments. It 
is expected that requiring certain mini¬ 
mal financial disclosures to be included 
in the written disclosure statements re¬ 
quired by Rule 204-4 will enable clients 
and pr(»pective clients to make an in¬ 
formed evaluation of an adviser’s finan¬ 
cial condition before entering into an 
advisory contract. 

The Commission recognizes that there 
are many types of Investment advisers 
and that one form of balance sheet for all 
may be too limiting. Thus, comment is 
specifically requested on the question of 
which accounts should be reflected in 
the balance sheet required by the pro¬ 
posed rule. In addition, there are several 
other related questions on which the 
Commission particularly wishes to re¬ 
ceive public comments; 

1. Would it be appropriate to exempt 
certain classes of inveshnent advisers 
from the balance sheet requirement and, 
if so. which classes should be exempted? 

2a. Should the rule require audited 
balance sheets from either all Invest¬ 
ment advisers or certain classes of In¬ 
vestment advisers, e.g., those who provide 
account management services or those 
with more than a specified amount of 
assets under management? 

2b. If audited balance sheets are not 
required, should those investment ad¬ 
vises who otherwise have audited bal¬ 
ance sheets prepared be required to use 
such audited balance sheets? 

3. If audited balance sheets are not 
required, should Investment advisers be 
required to prepare their balance sheets 
In accordance with generally accepted 
accounting principles? If yes, what diffi¬ 
culties, if any, would arise because of the 

different accounting principles and prac¬ 
tices applicable to the preparation of bal¬ 
ance sheets by investment advisers who 
operate in corporate form, as partner¬ 
ships and as sole proprietorships? 

4. What additional costs will be im¬ 
posed on investment advisers as a result 
of this proposed requirement? Will in¬ 
vestment advisers be required to main¬ 
tain any records in addition to those al- 
ready required by Rule 204-2 (17 CFR 
275.204-2) imder the Act in order to 
comply with this proposed requirement? 

5. Should investment advisers be re¬ 
quired to present any other financial 
statements in addition to a balance 
sheet, e.g., an income statement or a 
statement of changes in financial posi¬ 
tion? 

The proposal would require that the 
balance sheet be current as of a date not 
more than fifteen months prior to its 
distribution. Of course, if the adviser’s 
financial condition changes materially 
after the balance sheet is prepared, the 
adviser would be subject to the provisions 
of paragraph (c) of Rule 204-4 which 
deals with “Amended or Revised State¬ 
ments.’’ 

TTie remaining disclosures required by 
proposed paragraph (d) are similar In 
most respects to thoss earlier proposed 
for comment. Some changes have been 
made in response to comments, however. 
For example, paragraph (d) (6) as pro¬ 
posed would have required education and 
business background disclosures for each 
of the adviser’s personnel who makes 
final decisions on which securities are 
reconunended or to which clirats par¬ 
ticular recommendaticms will be given. 
In response to comments, the Commis¬ 
sion has limited the scope of paragraph 
(d) (6) to the members of the adviser’s 
Investment committee or similar b<xly. 
The Commission is seeking education and 
business background disclosures f(X' those 
Individuals who determine a firm’s over¬ 
all Investment philosophy. Its attitude at 
any given time towards the securities 
markets in general and towards specific 
securities, and Its general p(^cy on how 
advisory accounts with particular ob¬ 
jectives should be Invested. Also in re¬ 
sponse to certain conunents, the C(xn- 
mlssion has deleted certain of the numer¬ 
ical disclosures which would have been 
required by the rule as proposed, includ¬ 
ing the length of time the adviser has 
been in business and the number of ad¬ 
visory personnel In the adviser’s organi¬ 
zation. 

Some commentators expressed confu- 
slcm at ttie meaning of the term “In¬ 
vestment techniques’’ which was in para¬ 
graph (b)(4) of the original rule and 
is in paragraph (d) (4) of the new pro¬ 
posal. A description of “Investment 
techniques” would include general de¬ 
scriptions of the ways of Investing in the 
securities markets investment advisers 
use for their clients; whether, for ex¬ 
ample. they write call (HTtlons against 
securities in accounts they are manag¬ 
ing, engage In margin transactions or 
other leveraging techniques, arbitrage or 
effect other transactlcms involving sales 
of borrowed securities, cm: limit their ad¬ 
vice to cash transactions involving the 
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purchase and sale of securities. However, 
the Commission is not seeking a descrip¬ 
tion of any method which might be con¬ 
sidered a proprietary secret. 

Paragraph (e) of the proposed rule re¬ 
quires additi(mal disclosures in the writ¬ 
ten statements furnished by investment 
advisers who provide either discretion¬ 
ary or nondiscretionary account manage¬ 
ment services. These requirements relate, 
generally, to information concerning 
ing proc^ures for the management of 
clients’ securities accounts. Paragraph 
(e)(1) has been expanded to require a 
description of any conditicms the adviser 
imposes to maintain as well as to estab¬ 
lish an investment advisory account. 

Paragraphs (e)(3) and (e)(4) seek 
specific information concerning the fac¬ 
tors the investment adviser considers 
when choosing a broker or dealer to ex¬ 
ecute a client transaction or making a 
securities selection for a client. An an¬ 
swer to paragraph (e) (3) might indicate, 
for example, that the investment adviser 
considers commission costs, execution 
capabilities, research materials provided, 
client referrals or various other factors 
in selecting a broker or dealer to execute 
a transaction. In response to paragraph 
(e)(4), the factors might include, among 
others, the client’s age, income, marital 
status and family obligations, retirement 
plans, tax bracket, other investments 
and insurance. 

Omission of Inapplicable Information 

Paragraph (f) of the proposed rule 
permits an investment adviser to omit 
from its disclosure statement the infor¬ 
mation required bv paragraphs (4) 
through (8) of paragraph (d), or by 
paragraph (e), if such information is 
inapplicable to the service being offered. 
However, the rule is structured so that 
the investment adviser would be required 
in all cases to include certain basic in¬ 
formation about his organization. More¬ 
over, if the client or prospective client 
subsequently decides to receive a service 
which was not covered by the original 
disclosure statement, the adviser would 
be required to deliver the previously 
omitted information witJiin the time 
limits set by paragraph (b). 

Exemptions From the Rule 

Paragraph (g) sets forth two cate¬ 
gories of investment advisory contracts 
which can be entered into without fur¬ 
nishing a disclosure statement. ’The first 
is a contract with an investment com¬ 
pany registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a-l 
et seq.) which meets the requirements 
of section 15(c) of that Act (15 U.S.C. 
80a-15(c)). Since the board of directors 
of an investment company is required to 
receive extensive disclosures from the 
fund’s adviser pursuant to section 15(c), 
subjecting the contract between the in¬ 
vestment adviser and the investment 
company to the requirements of the rule 
would appear to be imnecessarily dupli¬ 
cative. The second exemption is for one¬ 
time trial subscriptions to periodic pub¬ 
lications which last for no more than 
three months and cost no more than $50. 

Paragraph (h) of the rule makes it 

clear that the rule is not intended to re¬ 
lieve investment advisers of any other 
disclosure obligations they may have 
pursuant to the Act, the other federal 
securities laws, or applicable state law. 

Proposed Rule 204-2(a)(14) 

Proposed Rule 204-2(a) (14), which is 
identical to the paragraph as proposed 
originally, would require that a copy of 
each disclosure statement and amend¬ 
ment that is given to any client or pros¬ 
pective client be kept as part of the ad¬ 
viser’s records, and that records be made 
of when such statements were used. 

Authority 

Rule 204-4 and paragraph (14) of Rule 
204-2(a) would be adopted pursuant to 
the authority contained in sections 204, 
2C6(4), and 211(a) of the Act (15 U.S.C. 
80b-4, 80b-€(4) and 80b-ll(a)). 

PART 275—RULES AND REGULATIONS, 
INVESTMENT ADVISORS ACT OF 1940 

I. It is proposed to amend Part 275 of 
Chapter II of Title 17 of the Code of 
Federal Registrations by adding new 
§ 275.204-4 as follows: 

§ 275.204—4 Written disclosure state¬ 
ments. 

(a) General requirement. Unless an 
exemption is available pursuant to para¬ 
graph (g) of this section, an investment 
adviser registered or required to be reg¬ 
istered pursuant to section 203 of the 
Act shall, in accordance with the pro¬ 
visions of this section, furnish each client 
and prospective client with a written dis¬ 
closure statement which may be either in 
the form of a written document con¬ 
taining at least the information required 
by paragraphs (d) and (e) of this sec¬ 
tion or a copy of its Form ADV which 
complies with § 275.204-1 (b) under the 
Act. 

(b) Time of delivery. (1) An invest¬ 
ment adviser shall furnish the statement 
required by this section to a prospective 
client not less than 48 hours prior to en¬ 
tering into any written or oral invest¬ 
ment advisory contract with such pro¬ 
spective client, except that an invest¬ 
ment adviser shall furnish such state¬ 
ment on or before the effective date of 
this rule to every client with whom an 
Investment advisory contract is in effect 
on such date. 

(2) Notwithstanding paragraph (b) 
(1) of this section, in the case of con¬ 
tracts with clients relating solely to in¬ 
vestment advisory services other than 
investment supervisory services (as de¬ 
fined in section 202(a) (13) of the Act 
(15 U.S.C. 80b-2(a) (13))) or the man¬ 
agement of investment advisory ac¬ 
counts for clients under circumstances 
not involving investment supervisory 
services, the investment adviser may 
furnish the statement to such client not 
later than 30 days after entering into 
such contract if the contract provides 
that it may be rescinded without penalty 
within five business days after the client 
has received the statement. 

(3) For purposes of this paragraph, 
the term “entering into” in reference to 
an investment advisory contract shall 

not Include an extension or renewal of 
any such contract which is in effect im¬ 
mediately prior to such extension or re¬ 
newal. 

(c) Amended or revised statements. If 
any client, or any prospective client who 
becomes a client, has received a state¬ 
ment and any information therein there¬ 
after becomes materially inaccurate or 
incomplete, the investment adviser shall 
furnish to each such person, through an 
amended or revised statement or other 
written communication, such informa¬ 
tion as is necessary to correct any such 
deficiency. Such information shall be 
furnished at the following times: (1) 
With respect to an existing client, with¬ 
in 45 days of the date on which the 
event occurs or, if an investment ad¬ 
visory contract with such client is ex¬ 
tended or renewed within such 45-day 
period, at the applicable time set forth 
in paragraph (b) of this section as 
though such extension or renewal con¬ 
stituted entering into an investment ad¬ 
visory contract; and (2) With respect 
to a prospective client, at the applicable 
time set forth in paragraph (b) of this 
section. 

(d) Contents of urritten statements. 
The statement required by this rule shall 
disclose the following: 

(1) The type or tsrpes of services 
which the investment adviser generally 
offers to clients, including, but not 
limited to. investment supervisory serv¬ 
ices, the management of securities ac¬ 
counts for clients under circumstances 
not involving investment supervisory 
services, or the issuance, on a subscrip¬ 
tion basis, of periodic publications relat¬ 
ing to securities. 

(2) ’The type or types of clients for 
which the investment adviser generally 
orovides investment advice, including, 
but not limited to, individuals or specified 
classes of individuals, investment com¬ 
panies, pension and profit-sharing plans 
and banks; 

(3) ’The types of securities concerning 
which the investment adviser generally 
provides investment advice; 

(4) A general description of (i) The 
sources of information, including refer¬ 
ence materials, used by the investment 
adviser as the basis fCH* investment advice 
rendered to clients, (ii) The general 
method or methods of securities analysis 
employed by the investment adviser to 
analyze or evaluate such information, 
and (iii) The investment techniques for 
investing in the securities markets rec¬ 
ommended or used to implement any in¬ 
vestment advice rendered to clients; 

(5) The general standards of educa¬ 
tion and business background which the 
investment adviser requires of persons 
associated with the investment adviser 
(other than persons whose functions are 
.solely clerical or ministerial) whose 
functions or duties relate to providing 
investment advice to clients; 

(6) (i) 'The formal education after 
high school and business background for 
the nreceding ten years of each member 
of the investment adviser’s investment 
committee or similar groun, if any, which 
determines or approves what investment 
advice shall generally be rendered by the 
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Investment adviser to any client, or to 
which clients such Investment advice 
shall be rendered, or (il) In the absence 
of an investment committee or similar 
committee, the formal education after 
high school and business background for 
the past ten years of each person as¬ 
sociated with the Investment adviser who 
determines or approves what investment 
advice shall be rendered by the invest¬ 
ment adviser to any client, or to which 
clients such Investment advice shall be 
rendered: 

(7) (i) The basis or bases of fees 
charged for the services which the in¬ 
vestment adviser provides and when 
such fees are payablee, and (il) If such 
fees are payable prior to the rendering of 
the services relating thereto, a statement 
as to whether, to what extent and under 
what conditions such fees will be re¬ 
funded to clients; 

(8) The procedures and conditions. If 
any, pursuant to which the Investment 
adviser or any client of the Investment 
adviser may terminate an investment 
advisory contract prior to the termina¬ 
tion date set forth in the contract; and 

(9) (i) That the investment adviser is 
a broker or dealer, if such is the case, or 
(ii) If he is affiliated with any broker or 
dealer, the nature of such affiliation, and 
the business relationship, if anv, between 
such broker or dealer and the investment 
adviser. 

Note.—Pursuant to section 20a(a)(12) of 
the Act (16 U.S.C. 80b-2(a) (12)), the term 
“affiliated person" has the same meaning as 
In section 2(a)(3) of the Investment Com¬ 
pany Act of 1940 (15 U£.C. 80a-2(a) (3)). 

(10) (i) If any of the following is ap¬ 
plicable, that the investment adviser as 
principal sells securities to or buys secu¬ 
rities from any client; effects securities 
transactions as broker or agent for any 
client; as broker or agent for any person 
other than a client sells securities to or 
buys securities from clients; recommends 
to clients the purchase or sale of secu¬ 
rities in which the investment adviser 
has a position or interest; and/or im¬ 
poses any restrictions upon itself or any 
person associated with it when effecting 
transactions for its or their account in 
securities recommended to clients, and 
(ii) the nature of such practices or 
restrictions. 

(11) A balance sheet, current as of a 
date not more than fifteen months prior 
to its distribution. 

(e) Additional disclosures for cer¬ 
tain advisers. If the investment adviser 
provides investment supervisory services 
(as defined in section 202(a) (13) of the 
Act) or manages investment advisory 
accoimts for clients under circumstances 

< not involving investment supervisory 
services, the statement required by this 
rule shall include the following informa¬ 
tion in addition to that required by para¬ 
graph (d) of this section. 

(1) The minimiun dollar amount of 
assets and any other conditions generally 
required by the investment adviser to 
establish and maintain an investment 
advisory account; 

(2) (i) Whether and to what extent 
the investment adviser may have discre¬ 

tionary authority to purchase or sell se¬ 
curities for the accounts of clients with¬ 
out obtaining the consents of the client 
before such transactions are effected; 
and (il) The maximum number of in¬ 
vestment advisory accounts with respect 
to which any one individual associated 
with the investment adviser may act as 
portfolio or account manager; 

(3) Whether and to what extent the 
Investment adviser may have discretion¬ 
ary authority to select brokers or deal¬ 
ers to execute transactions in securities 
for its clients or for the accounts of its 
clients, and, if so. the specific factors 
considered in making such selections; 

(4) The specific factors relating to the 
circumstances of any client which the 
investment adviser considers in making 
recommendation to, or effecting trans¬ 
actions for, such client; and ' 

(5) (i) A description of the adviser’s 
organizational structure, including a 
brief description of the role of each 
principal department in the organiza¬ 
tion in the usual process of arriving at 
investment decisions or recommenda¬ 
tions for clients, (11) A brief general de¬ 
scription of the process pursuant to 
which the investment adviser reviews 
each investment advisory account in¬ 
cluding, but not limited to, the type of 
personnel performing the review, factors 
which trigger reviews, the sequence in 
which accounts are reviewed and the 
matters reviewed, and (lii) The fre¬ 
quency and nature of any reports fur¬ 
nished to clients concerning their in¬ 
vestment advisory accounts. 

(f) Omission of inapplicable informa¬ 
tion. If an investment adviser renders 
substantially different types of invest¬ 
ment advisory services to its clients, any 
information required by paragraphs (d) 
(4) through (8) of this section or by 
paragraph (e) of this section may be 
omitted from the statement furnished to 
a client or prospective client if such in¬ 
formation is applicable only to a type 
of investment advisory service which is 
not rendered or proposed to be rendered 
to that client or prospective client; pro¬ 
vided. however, that no contract shall 
be entered into which relates to any type 
of investment advisory service as to 
which information has been omitted pur¬ 
suant to this paragraph unless such In¬ 
formation Is furnished in writing to the 
client or prospective client at the appli¬ 
cable time set forth in paragraph (b) of 
this section. 

(g) Exemptions. The statement re¬ 
quired by this rule need not be furnished 
in connection with entering into the fol¬ 
lowing investment advisory contracts; 

(1) A contract with an investment 
company registered imder the Invest¬ 
ment Company Act of 1940 which meets 
the requirements of section 15(c) of that 
Act; or 

(2) A contract for a one-time trial 
subscription to a periodic publication for 
a iJerlod of not more than three months 
at a total cost to the subscriber of not 
more than $50. 

(h) Other disclosures. Nothing in this 
rule shall relieve any investment adviser 

from any obligation pursuant to any 
provision of the Act or the rules and 
regulations thereunder or other federal 
or state law to disclose any information 
to its clients or prospective clients not 
specifically required by this rule. 

II. It Ls proposed to amend Part 275 
of Chapter n of Title 17 of the Code 
of Federal Regulations by adding new 
paragraph (a) (14) to $275,204-2 as 
follows: 

§ 275.204—2 Books and records to be 
maintained by investment advisers. 

(a) Ehrery Investment adviser who 
makes use of the mails or of any means 
or instrumentality of Interstate com¬ 
merce in connection with his or its busi¬ 
ness as an Investment adviser (other 
than one specifically exempted from 
registration pursuant to section 203(b) 
of the Act) shall make and keep true, 
accurate and current the following 
books and records relating to his invest¬ 
ment advisory business: 

* • • • « 

(14) A copy of each written statement 
and each amendment or revision there¬ 
of. given or sent to any client or pro¬ 
spective client of such Investment adviser 
in accordance with the provisions of 
Rule 204-4 imder the Act, and a record 
of the first and last dates that each 
written statement, and each amendment 
or revision thereof, was given to amy 
client or prospective client. 

Public Combcent 

Persons wishing to make written com¬ 
ments should file three copies thereof 
with George A. Fitzsimmons, Secretary 
of the Commission, Room 892, 500 North 
Capitol Street, Washington, D.C. 20549, 
not later than September 30, 1977. In 
filing such submissions, commentators 
should make reference to Commission 
File No. S7-712. Copies of all submis¬ 
sions will be made available in the Com¬ 
mission’s Public Reference Section, 
Room 6101. 1100 L Street NW.. Wash¬ 
ington, D.C. 20005. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

July 21. 1977. 

(PR DOC.77-21695 Piled 7-26-77:8:46 am) 

[ 17 CFR Parts 275,279 ] 

[Release No. IA-602; S7-712] 

APPLICATIONS FOR REGISTRATION AND 
ANNUAL FILINGS 

Solicitation of Public Comment 

AGENCY: Securities and Exchange 
(Commission. 

ACTION: Proposed rules and forms. 

SUMMARY: The purpose of this docu¬ 
ment is to soUcit public comments on (1) 
proposed revisions of the form used by 
applicants for registration under the In¬ 
vestment Advisers Act of 1940 (“Act”), 
which would expand the information 
currently required by the form, reflect 
certain statutory changes, and correct 
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certain ambiguities; and (2) a proposed 
new form which would be used for a pro¬ 
posed annual filing with the Commission 
by registered investment advisers. Tliese 
changes in the forms registered invest¬ 
ment advisers file with the C(xnmission 
are prompted by the Commission’s in¬ 
terest in improving the efficiency of its 
program of investment adviser regula¬ 
tion. 

In addition, this document solicits 
public conunents on proposed revisions 
of a rule under the Act which prescribes 
when a registered investment adviser 
must file amendments to its registration 
form and when the proposed new form 
would be filed. 

DATES: Comments must be received on 
or before September 30, 1977. 

ADDRESSES: Interested persons should 
submit their views and comments in 
triplicate to George A. Fitzsimmons, Sec¬ 
retary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street, Wash¬ 
ington, D.C. 20549. All submissions will 
be made available for public inspection 
at the Commission’s Public Reference 
Section. Room 6101, 1100 L Street NW.. 
Washington. D.C. 20005 and should refer 
to Pile No. S7-712. 

FOR FURTHER INPORMA’TION CON¬ 
TACT: 

Michael Berenson, EIsq., Office of the 
Chief Counsel, Division of Investment 
Management, Securities and Elxchange 
Commission, 500 North Capitol Street, 
Washington. D.C. 20549, 202-376-8056. 

SUPPLEMENTARY INFORMATION: 
’The Commission is proposing to amend 
its Form ADV (17 CPR 279.1). the regis¬ 
tration form imder the Investment Ad¬ 
visers Act of 1940 (15 U.S.C.. 80b-I et 
seq.) (“Act”) for investment advisers. 
At the same time, the Commission is pro¬ 
posing Form ADV-S (17 CFR 279.3) 
which would require registered invest¬ 
ment advisers to make an annual filing 
which would provide certain information 
on a current basis. 

Revisions or Fork ADV 

The principal reasons for the proposed 
revisions of Form ADV are (1) to request 
additional informatimi authorized by the 
Securities Acts Amendments of 1975 
(“1975 Amendments”), (2) to add a new 
Schedule G to Form ADV so that it can 
be used as a uniform Investment adviser 
registration form by the Commission and 
those states which require investment 
advisers to register, (3) to seek additional 
information about registered advisers 
and the basic characteristics of the in¬ 
vestment advisory industry, and (4) to 
correct certain ambiguities which cur¬ 
rently are present in Form ADV. In ad¬ 
dition, integrating the disclosure re¬ 
quirements of the Form ADV and the 
proposed “brochure” rule (proposed 
Rule 204-4 (17 CPR 275.204-4), Ad¬ 
visers Act Release No. 601) should allow 
the Commission to obtain additional in- 
fomation without significant additional 
burden on the adviser. 

The 1975 Amendments amended sec¬ 
tion 203(e) (15 U.S.C. 80b-3(e)) of the 

Act to expand the enumerated grounds 
which can serve as the basis for a denial 
of an application for registration or the 
revocation of the registration of an in¬ 
vestment adviser. Therefore, revised 
FV>rm ADV contains questions pertain¬ 
ing to such grounds. To assist with the 
Commission’s regulatory program in 
general, the form also includes a new 
question covering disciplinary actions 
taken by any self-regulatory organiza¬ 
tion. 

Ihe 1975 Amendments also added a 
new section 203(c)(1)(D) (15 U.S.C. 
80b-3(c) (1) (D)) which permits the 
Commission to require in Form ADV “a 
balance sheet certified by an independ¬ 
ent public accountant and other finan¬ 
cial statements (which shall, as the Com¬ 
mission specifies, be certified) • • 
’The Commission is partially exercising 
this authority by adding question 12 to 
Form ADV. This question, which paral¬ 
lels paragraph (d)(ll) of proposed 
Rule 204-4, requests a balance sheet cur¬ 
rent as of the end of the investment ad¬ 
viser’s most recent fiscal year. 

’The Commission recognizes that there 
are many types of investment advisers 
and that one form of balance sheet for 
all may be too limiting. 'Thus, COTiment 
is specifically requested on the questicwi 
of which accounts should be reflected in 
the balance sheet required by the pro¬ 
posed rule. In addition, there are several 
other related questions on which the 
Commission particularly wishes to re¬ 
ceive public comments: 

1. Would it be appropriate to exempt 
certain classes of investment advisers 
from the balance sheet requirement and, 
if so, which classes should be exempted? 

2a. Should the rule require audited 
balance sheets from either all invest¬ 
ment advisers or certain classes of in¬ 
vestment advisers, e.g., those who pro¬ 
vide account management services or 
those with more than a specified amount 
of assets under management? 

2b. If audited balance sheets are not 
required, should those investment ad¬ 
visers who otherwise have audited bal¬ 
ance sheets prepared be required to use 
such audited balance sheets? 

3. If audited balance sheets are not re¬ 
quired, should investment advisers be re¬ 
quired to prepare their balance sheets in 
accordance with generally accepted ac¬ 
counting principles? If yes, what difficul¬ 
ties, if any, would arise because of the 
different accounting principles and prac¬ 
tices applicable to the preparation of bal¬ 
ance sheets by investment advisers who 
operate in corporate form, as partner¬ 
ships and as sole proprietorships? 

4. What additional costs will be im¬ 
posed on investment advisers as a result 
of this proposed requirement? Will in¬ 
vestment advisers be required to main¬ 
tain any records in addition to those al¬ 
ready required by Rule 204-2 (17 CFH 
275.204-2) under the Act in order to 
comply with this proposed requirement? 

5. Should investment advisers be re¬ 
quired to present any other financial 
statements in addition to a balance sheet, 
e.g., an income statement or a statement 
of changes in financial position? 

Question 12 also refers to the require¬ 
ment in Rule 204-1 (b) under the Act, as 
proposed for revision, that a registrant 
submit a new balance sheet not later 
than 90 days after the end of each suc¬ 
ceeding fiscal year after the fiscal year 
covered in the balance sheet furnished 
with its Form ADV. 

Notwithstanding the fact that the Act 
does not Impose any specific financial re¬ 
sponsibility standards on registered in¬ 
vestment advisers, the Commission be¬ 
lieves that the financial condition of the 
adviser may be relevant to clients and 
prospective clients. In addition, the Com¬ 
mission believes that having this finan¬ 
cial information available will enable 
it to develop more meaningful regulatory 
policies relating to advisers. 

The Commission is also proposing to 
modify Schedules A-E of Form ADV and 
Form BD (17 CFR 249.501), the registra¬ 
tion form under the Securities Exchange 
Act of 1934 (15 U.S.C. 78a-l et seq.) for 
brokers and dealers, so that the two sets 
of schedules are identical. This will en¬ 
able registered broker-dealers who are 
also registered as investment advisers 
and prospective dual registrants to file 
these schedules without as much admin¬ 
istrative burden since they will be able to 
prepare one set and make a duplicate, 
marking each to indicate whether it re¬ 
lates to Form ADV or Form BD, rather 
than being required to prepare two sets 
of originals. 

Questions 19-28 of Form ADV, in part, 
are new questions and Schedule D of 
Form ADV has been modified. These 
changes incorporate in Form ADV sub¬ 
stantive information required by pro¬ 
posed Rule 204-4 which is not already 
included in Form ADV. Having this in¬ 
formation filed with the Commission 
would lessen the need for Commission 
review of the brochures reouired by pro¬ 
posed Rule 204-4 and would also enable 
the Commission to make determinations 
about industry-wide policy and the need 
for examination of individual advisers. 

’The staff of the Commission and rep¬ 
resentatives of the North American 1^- 
curitles Administrators Association have 
informally discussed the need for and 
feasibility of adopting a uniform invest¬ 
ment adviser registration form and have 
concluded that adopting such a form 
would significantly reduce the burdens 
and expense imposed on an investment 
adviser required to register with the 
Commission as well as the various states 
in which it does business. Accordingly, 
the Commission is proposing a new 
schedule for Form ADV. Schedule G, 
which seeks information required by the 
states beyond the information which will 
already be contained in Form ADV. The 
individual states will prepare, as neces¬ 
sary, a separate Instruction sheet for 
Schedule G detailing the particular in¬ 
formation the state requires. An appli¬ 
cant would be required to file Schedule 
G only with the appropriate states and 
not with the Commission. While there is 
no assurance at this time that the Com¬ 
mission and the interested states will be 
able to reach final agreement on a uni¬ 
form investment adviser registration 
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form, the Commission Intends to work 
diligently with the states to accomplish 
this goal. In furtherance of this effort, 
the Commission Is particularly interested 
In public comments on both the advis¬ 
ability of adopting a uniform Investment 
adviser registration form and the pro¬ 
posed method of accomplishing this ob¬ 
jective. 

Revised questions 17, 19, 27 and 28 of 
Form ADV ask for information concern¬ 
ing the number of accounts and amount 
of assets the investment adviser has 
under management and the size cate¬ 
gories into which the accounts fall. They 
also ask the amount of customer funds 
or securities over which the Investment 
adviser has custody or possession and 
whether the Investment adviser Is In¬ 
volved In any civil litigation relating to 
its advisory business. The Commission is 
adding these questions so that it will 
have ongoing information about some of 
the basic characteristics of the invest¬ 
ment advisory Industry and because the 
information is relevant to decisions about 
the Commission’s regulatory program. 

Form ADV-S 

The Commission is also soliciting pub¬ 
lic comments on a proposal to adopt a 
new form. Form ADV-S, which would be 
filed annually by all registered invest¬ 
ment advisers within 90 days of the end 
of their fiscal year. TTils brief form would 
enable the Conun ission to determine 
whether an adviser is presently engaged 
in the investment advisory business and 
whether it has filed the amendments 
to its Form ADV required by Rule 204-1 
(17 CFR 27S.204-1) under the Act. In 
addition, an updated balance sheet would 
be required to be filed with the Form 
ADV-S. 

Since the rescission of the annual fee 
requirement for advisers, many advisers 
appear to have neglected to file required 
amendments to their Form ADVs; others 
have never commenced or have ceased 
their advisory activities, but have failed 
to withdraw from registration by filing 
Form ADV-W. 

The proposed Form ADV-S should re¬ 
lieve these problems by providing the 
Commission with current information 
about active registrants and by removing 
Inactive Investment advisers from the 
list of registrants, either as a result of 
their voluntarily filing Form ADV-W or 
by means of a cancellation order issued 
pursuant to section 203(h) (15 U.S.C. 
80b-3(h)) of the Act. The proposed form 
is brief and straightforward and the 
Commission does not anticipate that any 
registrant will find it burdensome to 
complete. 

In order to bring its records up-to-date 
and to obtain the information about 
registered advisers, the Commission is 
proposing amendment of Rule 204-1 (a) 
(17 CFR 275.204-l(a)) to require every 
Investment adviser whose registration is 
effective or who has an application for 
registration pending on the date new 

Rule 204-1 (a) becomes effective to file a 
complete new Form ADV as an amend¬ 
ment the first time an amendment is 
otherwise required and in any event not 
later than a date to be determined when, 
and if, the Commission adopts new Rule 
204-1(a). 

Rule 204-1 (b) currently requires an 
investment adviser to amend its Form 
ADV any time the Information cemtained 
therein or in an amendment thereto be¬ 
comes inaccurate for any reason. Since 
the Commission believes that, in certain 
circumstances, changes in the informa¬ 
tion called for by questions 12 through 
28 of Form ADV, particularly the balance 
sheet in question 12, may not require an 
immediate amendment of the investment 
adviser’s Form ADV, the Commission 
proposes to modify Rule 204-1 (b) so that 
if there is a change in the information 
furnished in response to questions 12 
through 28. but not a material change, 
the Investment adviser will be able to 
amend its Form ADV to reflect such 
change within the same time limit as 
governs its filing of the revised balance 
sheet required by question 12. l.e., not 
later than 90 days after the end of its 
fiscal year. However, material changes 
in the Information called for by ques¬ 
tions 12 through 28 and any changes in 
the information called for by questions 
I through 11 will still require an imme¬ 
diate amendment of F\>rm ADV. 

Proposed paragraph (c) of Rule 204-1 
would require every Investment advisor 
who is registered on the last day of its 
fiscal year to file a Form ADV-S within 
90 days of the end of its fiscal year un¬ 
less its registration has be^ withdrawn, 
cancelled or revoked prior to that date. 
If efforts to contact registrants who do 
not file in a timely manner are unsuc¬ 
cessful, the Conunission would consider 
issuing orders pursuant to section 203(h) 
of the Act to cancel the registrations of 
the nonrespondents. 

PART 275—RULES AND REGULATIONS, 
INVESTMENT ADVISORS ACT OF 1940 

I. It is proposed to amend Part 275 
of Chapter n of Title 17 of the Code 
of Federal Regulations by revising § 275.- 
204-1 in its entirety as follows: 

§ 275-204—1 Amendments to application 

for registration. 

(a) Every investment adviser whose 
registration is effective, or whose appli¬ 
cation for registration is pending on 
__ shall file as an amendment 
to the application a complete Form ADV 
($ 279.1 of this chapter) as revised as 
of__ This shall be filed the first 
time an amendment is required to be 
filed under paragraph (b) of this sec¬ 
tion, but in no event later than_ 

(b) (1) If the information contained 
in the response to questions 1 through 
II of any application for registration as 
an investment adviser, or in any amend¬ 
ment thereto, becomes inaccurate for 
any reason, or if the information con¬ 
tained in the response to questions 12 
through 28 of any application for regis¬ 

tration as an investment adviser, or in 
any amendment thereto, becomes inac¬ 
curate in a material manner, the in¬ 
vestment adviser shall promptly file an 
amendment on Form ADV (§ 279.1 of 
this chapter) correcting such informa¬ 
tion. 

(2) If the information cemtained in 
response to questions 12 through 28 of 
any application for registration as an 
investment adviser, or in any amendment 
thereto, beccHnes inaccurate but not in a 
material manner, the investment adviser 
shall file an amendment on Form ADV 
(§ 279.1 of this chapter) correcting such 
information within 90 days of the end 
of its fiscal year. 

(c) Every investment adviser whose 
registration is effective on the last day 
of its fiscal year shall file a Form ADV-S 
($ 279.3 of this chapter) within 90 days 
of the end of its fiscal year unless its reg¬ 
istration has been withdrawn, cancelled 
or revoked prior to that date. 

(d) Every amendment filed pursuant 
to this rule shall constitute a “report” 
within the meaning of sections 204 and 
207 of the Act (15 U.S.C. 80b-4. 80b-7). 

PART 279—FORMS PRESCRIBED UNDER 
THE INVESTMENT ADVISORS ACT OF 1940 

n. It is proposed to amend Part 279 
of Chapter n of Title 17 of the Code of 
Federal Regulations as follows: 

A. Section 279.1. Form ADV, for ap¬ 
plication for registration of investment 
adviser, and for admendments to such 
registration statement. (A copy of Form 
ADV as proposed to be amended is at¬ 
tached hereto.) 

B. Section 279.3. Form ADV-S, annual 
report of registered investment advisers. 
(A copy of Form ADV-S as proposed to 
be adopted is attached hereto.) 

Authority 

The proposed revisions of Form ADV 
would be adopted pursuant to the au¬ 
thority contained in Sections 203 (15 
U.S.C. 80b-3). 204 (15 U.S.C. 80b-4). 
and 211(a) (15 U.S.C. 11(a)) of the Act. 
ProDosed Form ADV-S and the proposed 
revisions of Rule 204-1 would be adopted 
pursuant to the authority contained in 
Sections 204 and 211(a) of the Act. 

Public Commbnt 

Persons wishing to make written com¬ 
ments should file three copies thereof 
with George A. Fitzsimmons, Secretary 
of the Commission, Room 892, 500 North 
Capitol Street. Washington. D.C. 20549. 
not later than September 30. 1977. In 
filing such submissions, commentators 
should make reference to Commission 
File No. S7-712. Conies of all submissions 
will be made available in the Commis¬ 
sion’s Public Reference Section, Room 
6101, 1100 L Street, N.W.. Washington. 
D.C. 20005. 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 

July 21.1977. 
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Advance Orders are now being Accepted 
for delivery in about 6 weeks 

CODE OF FEDERAL REGULATIONS 

Quantity Volume 

(Revised as of April 1, 1977) 

Price Amount 

Title 20—Employees’ Benefits (Parts 1-399) $3.25 

Title 24—Housing and I^rhan Development (Parts 0-499) 5.00 

Title 26—Internal Revenue (Part 1, §§1.170 to 1.300) 4.00 

Total Order $- 

IA Cumulative checklist of CFR issuances for 1977 appears in the first issue 
of the Federal Register each month under Title 1] 

PLEASE DO NOT DETACH 

MAIL ORDER FORM To: 

Superintendent of Documents, Government Printing Office, Washington, D.C. 20402 

Enclosed find $. (check or money order) or charge to my Deposit Account No. 

Please send me.copies of: 

Name _ 
PLEASE FILL IN MAIUNG LABEL 

BELOW Street address_ 

City and State_ ZIP Code_ 

FOR USE OF SUPT. DOCS. 

-Enclosed_ 
To be mailed 

-later_ 

-Subscription__ 

Refund____ 

Postage_ 

Foreign Handling_ 

FOR PROMPT SHIPMENT. PLEASE PRINT OR TYPE ADDRESS ON LABEL BELOW. INCLUDING YOUR ZIP CODE 

SUPERINTENDENT OF DOCUMENTS 

U.S. GOVERNMENT PRINTING OFFICE 

WASHINGTON, D.C. 20402 

OFFICIAL BUSINESS 

POSTAGE AND FEES PAID 

U.S. GOVERNMENT PRINTING OFFICE 

375 
SPECIAL FOURTH-CLASS RATE 

BOOK 

Name _ 

Street address 

City and Stau ZIP Code.. 




