
Circuit Court of the United States

To the Judges of the Circuit Court of the United States

for the District of Massachusetts ,

-

William K. Kennedy of Brooklyn in the County of Kings and

State of New York, a citizen of said State of New York and of

the United States, and the Automatic Music Paper Company, a Cor-

poration duly organized and established by law under the laws

of the State of Massachusetts and located in the City of Boston

in said District , bring this their bill of .complaint against

John Me. Tammany Jr. a resident and citizen of Worcester in the

County of Worcester in said Dis^rict^and thereupon your orators

complain and say,

I. That your orator said Kennedy, who is l<nown in musical and

dramatic circles as Harry Kennedy , being then and at all

times herein or hereinafter set forth a citizen of and

resident in these United States of America, was and is the
' —v

first and original owner, composer , writer and inventor, of

the words and music of a certain song, musical composition,

score and book entitled “Cradle’s Empty, Baby’ s Cone."

II. That on or about the iiBrd. day of August , A. D. 18U0 and

before the publication thereof, your orator, said Kennedy,





did deliver at the office of the Librarian of Congress at

Washington, in the District of Columbia, a printed copy of

the title or description of the said song, musical composi-

tion, score and book in these words

“Cradle’s Empty, baby* s Gone.”

“Song and Chorus.

“Words and Music by Harry Kennedy.”

and that on the same twenty third day of August , A. D. 1880

,

your orator, said Kennedy, did deliver at the office of

said Librarian of Congress two complete printed copies

of such copyrighted book,musical compos it ion, and score

of the best edition issued, as the statute requires , and

,

thereupon , the said Librarian of Congress at said Washing-

ton did forthwith record the name, descript ion and title

of said book , song, mus ical composition and score in a book

kept for that purpose and in conformity with the laws of

the United States respecting copyrights , all of which

appears from the certificate of said Librarian of which

a true copy is hereto annexed marked A.

III. That thereupon and on said 23rd. day of August A. D. 1880,

and thereafter , due notice was given by your orator, said

Kennedy, of the said copyright by inserting in each and





every of the copies and of every edition thereof published,

on the title page and on the page immediately following

the title, the words

“Copyright 1880, by Wm» U Kennedy*

That your orator, said Kennedy , before and since the yubli

cation of said book, musical composition, song , words and

music, has fully complied with and duly fulfilled all the

requirements and provisions of the law and r les in and

for such cases made and provided and became and is entitled

to and acquired the sole right and liberty to print, re-

print
,
publish, vend and copy, the said book, musical compo-

sition, score, song, words and music, for the period of twenty

eight years from the said 38rd. day of August A. D. louO

,

the time of recording such title, and that said time has not

vet expired, nor had it expired at the time of the infringe—

ment and' piracies hereinafter set forth.

That the said book , song ,musi cal composition, score, -song,

words and music, has been printed, published and supplied

to the public at great cost of valuable time in the prep-

aration of the manuscript and at great expense to your

orator, said Kennedy, in its publi cat ion, and your orator,





said Kennedy, has been in receipt of large sums of money

from the proceeds of the sales of said book , song , musical

composition, score, words and music, to reimburse his expen-

ses, and remunerate his labor and care bestowed upon the

same.

That by recent ingenious inventions and discoveries in

musical instruments and appliances for the performance of

musical compositions on such instruments , a musical compo-

sition may be performed upon certain musical instruments

called and known as orguinnettes , organet tes and organinas,

by means of long sheets or strips of perforated paper,

which said sheets or strips of paper are constructed with

perforations through which the i assage of air coming in

contact with reeds or other sounding devices produces a

performance of a musical composition^

Such musical instruments consist briefly of an exhaust

bellows wind chest , musical reeds arranged in a line across

the instrument and according to the scale desired, reed

chambers communicating with said wind chest and air passages

or ducts leading from said reed chambers , one to each reed

chamber , to the outside of a table or raceway on and over

which by a suitable feeding mechanism the sheet or strip of

perforated paper is caused to move through the instrument





across the line of the outer ends of said air passages or

s

VII.

ducts.

The perforations in said sheet or strip are in longitudinal

rows, one to each of said air passages, and each row corre-

sponding to a note of the musical scale of the instrument,

and with a proper operation of the bellows and the feeding

mechanism for said sheet or strip, said sheet or strip is

caused to travel through the instrument and over the outer

ends of said air passages, and as a perforation in said

sheet or strip as it so travels through the instrument,

comes to and passes over its respective air passage, air

v/ill pass through said passage ,( because of the operation

of the bellows exhausting the air from the wind chest)

to the musical reed and sound the same, and thus with an

arrangement of the perforations in said strip or sheet

according to and corresponding with the melody or tune

and the scale of the musical reeds in the instrument , the

said melody or tune will be performed upon said instrument.

Your orator, said Automatic Music Paper Company, has been

and is largely engaged in the manufacture and publication

of the sheets or strips of paper so adapted to such musical

instruments by such perforations corresponding to the





score of such musical compositions as are desired to be

performed upon such instruments.

Vlll. In the prosecution of their said business your orator, said

Automatic Music Paper Company, have sought to obtain li-

censes from the authors and proprietors of copyrighted

musical compositions and in consideration of certain

royalties paid by said company to said Kennedy, said company

on or about the first day of June A. D. 1882, received from

said Kennedy an exclusive license to make, publish and

vend said sheets or strips of paper designed for such

musical instruments by perforations corresponding to the

score of his copyrighted musical composition entitled as

aforesaid

"Cradle’s Empty, Baby’ s Gone.”

and due notice has been given by your orator, said Automatic

Music Paper Company, upon each and every of said perforated

sheets or strips of paper so made, published and sold by

them, by printing upon each and every of said shoots or

strips the words "Cradle 1

s Empty, Baby’ s Gone. Copyright

1880 by Will. H. Kennedy ; used by permission of Will.H.

Kennedy , Brooklyn.

*





IX. That the defendant well knowing the premises and that

your orator, said Kennedy, was the author of said musical

composit ion, score and music and the proprietor of said

copyright and that your orator, said Automatic Music Paper

Company, was the sole and exclusive licensee of the right

to make publish, and vend said musical composition and

score in the form which the same is or may be produced

upon said sheets or strips of perforated paper, one of

which with the score of said copyrighted musical compo-

sition represented in the arrangement of its perforations

is filed with this bill and marked Exhibit B,and well

knowing that both your orators are largely interested in the

sale of said perforated sheets containing said musical

composition and score and wrongfully intending to infringe

and pirate said copyright and the said copyrighted musical

composition and score of which your orator, said Kennedy, is

author and proprietor and said company his exclusive

licensee as aforesaid, as said defendant well knew,

deliberately and after due notice did on or about the

eighteenth day of May A. D. 1883 and at divers times both

before and since said eighteenth day of May A* D. 1083,

without the allowance or consent of either of your orators





and in open violation of their rights did make
,
prepare

,

publish and sell said musical composition and the score

of said music in the form of perforated sheets copied

from those sold by said company under said license then

and now copyrighted by your orator, said Kennedy, and by him

licensed to said company.

X. That said perforated sheets containing the score of the

music of said musical composition and song as aforesaid

so manufactured, published and sold by defendants are a

piracy of the copyrighted work and composition of your

orator said Kennedy, and contain the musical composition

and musical score of the work and book owned and copy-

righted by your orator, said Kennedy , almost verbatim.

XI. That your orators have sustained great damage, detriment

and injury from the infringement and piracy herein referred

to, and have warned defendant to desist from said infringe-

ment and piracy, but that defendant has neglected and

refused, and still neglects and refuses, to desist from

said infringement and piracy
,
notv/i thstanding.

XII. That defendant has sold large numbers of said infringement
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and piracy, to wit, the said perforated sheets containing

the musical score of said book, musical composition and

song, by him, said defendant manufactured
,
published and sold,

under the name and title

“Cradle’s Kmpty, Baby’s Gone.”

“Song and Chorus.

“Words and Music by Harry Kennedy.”
op Cougress-

in violation of the Acts^of the United States relating to

copyrights , and have made great profits for himself thereby;

all of which act ings , doings and pretences are contrary to

equity and good conscience , and tend to the manifest wrong

and injury of your orators in the premises.

XIII. To the end , therefore , that the said defendant may, if he

can, show cause why your orators should not have the relief

hereby prayed for, and may, upon his corporal oath and

according to the best and utmost of his knowledge , remem-

brance
,
informat ion and belief , full , true , direct and perfect

answer make to the several interrogatories hereinafter

numbered and set forth, -that is to say:

I. Whether it is not a fact that this complainant , said

Kennedy, is the author , composer and writer of the words

and music of the book, musical composition and song entitled,
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“Cradle’s Empty, Baby’ s Gone.”

2. Whether it is not a fact that this complainant , said

Kennedy, did,before the publication thereof, and on the 23d.

day of August
,
18130, deliver at the office of the Librarian

of Congress, at Washington, in the District of Columbia,

a

printed copy of the title or description of said song,

musical composition and book in these words*

“Cradle’s Empty , Baby’ s Gone.

“Song and Chorus.

“Words and Music

“By n'arry Kennedy.”

3. Whether it is not a fact that this complainant , said

Kennedy, did thereafter , and on the 23d. day of August, 1880,

and within ten (10) days from the publication thereof,

deliver at the office of the Librarian of Congress, at

Washington, in the District of Columbia, two complete printed

copies of such copyrighted book, song and musical compo-

sition of the best edition issued, as the statute requires.

4. Whether it is not a fact that thereupon and on said

23d. day of August , 1880 , the said Librarian of Congress, at

Washington , in the District of Columbia, did forthwith

record the name, description and title of said song, musical
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composition, words and music, in a book kept for that purpose,

in conformity with the laws of the United States respect-

ing copyrights.

5.

Whether it is not a fact that thereupon and on said

23d. day of August , 1880 , and thereafter , not ice was duly

given by your complainant , said Kennedy, ot the said copy-

right by inserting in each and every of the copies and of

every edition thereof published, on the title page, and on

the page immediately following the title, the words /'Copy-

right
,
1880

,
by William H. Kennedy.

"

6.

Whether or not it is a fact, that this complainant,

said Automatic Music Paper Company, has since said i irst day

of June and always since receiving from said Kennedy said

license to make, publish and vend said perforated sheets

or strips of paper designed for musical instruments as

aforesaid given due notice of said copyright by printing

upon each and every of said sheets or strips the words

“Cradle’s Empty, Baby’ s Gone.” Copyright 1880, by Will H.

Kennedy used by permission of Will H. Kennedy , Brooklyn.

*

7.

Whether or not it is a fact that musical instruments

t^a.t

are constructed in large numbers and^perforated sheets





or strips of paper are manufactured and so adapted to

such musical instruments by such perforations corresponding

to the score of such musical compositions as are desired

to be performed upon such musical instruments substantially

as described in this bill.

9. Whether or not the defendant has made
,
publ ished and

sold such perforated sheets entitled,

“Cradle’s Empty, Baby* s Gone”

substantially like those sold by said Automatic Music

Paper Company under said title.

10. Whether or not it is a fact that defendant has sold

perforated sheets or strips of paper so adapted to such

musical instruments as have been described in this bill

as to produce substantially on said instruments the same

musical composition as that writ ten
,
corny osed

,
owned and

copyrighted by corny lainant Kennedy , entitled “Cradle’s

Empty , Baby’ s Gone."

11.

Whether or not it is a fact that defendant has sold

such sheets or strips of perforated paper with the imprint

thereon of the words,

“Cradle’s Empty, Baby’s Gone n





in

12 Whether or not it is a fact that such sales have been

without the consent or authority of these complainants

or either of them.

Your orators pray that the defendant be compelled by a

decree of this Honorable Court to account for and pay over to

your orators all such gains and profits as have accrued or arisen

to or have been earned or received by the defendants , or to

which they may be entitled by reason of such unlawful manufac-

turing
,
publ ishing and selling of the piratical infringement of

the copyrighted book, song and musical composition of your

orator, said Kennedy , entitled “Cradle’s Empty, Baby’ s Gone," by

means of said perforated strips or sheets of paper, and all such

gains and profits as your orators would have received but for

said unlawful acts and doings of the said defendant , and such

damage as by said unlawful and wrongful acts they have sustained,

And may it please your Honors to direct and decree that the

defendant discover and disclose how many copies of the piratical

infringement manufactured and published by defendant of the

said copyrighted song, book and musical composition of your

orator, said Kennedy , called “Cradle’s Empty, Baby’ s Cone,” by





means of said perforated strips or sheets of paper, the said

defendant has on hand or had on hand unsold at the time of

the filing of this bill.

And may it please your Honors to decree that such copies

on hand be delivered up to bo cancelled and destroyed.

kxz ircg

.

And may it also please your Honors, the premises considered

to grant unto your orators the v/rit of injunction issuing out

of and under the seal of this Honorable Court, or issued by one

of your Honors according to the form of the statute in and for

such cases made and provided
,
perpetually enjoining and restrain

ing the said defendant , his clerks , at torneys , agents , servants

,

.orkmen,and each and every other person and persons by his

leave or with or by his consent or authority from, di rectly or

/

indirectly , manufacturing, publishing, selling, exposing for sale,

giving away or distributing any copies of the perforated strips

or sheets of paper of the book, song and musical composition

called “Cradle’s Empty, Baby* s Gone,” writ ten , composed , owned and

copyrighted by your orator, said Kennedy.

And that your orators may have such other or further order

judgment or relief in the premises as the nature of the circum-

stances of this case may require, and to this Honorable Court

shall seem meet, just and equitable.





And ma.y it j lease your Honors to grant unto your orators a

provisional or preliminary injunction issuing out of and under

the seal of this Honorable Court, or issued by one of your Honors

according to the form of the statute in and for such cases made

and j rovided , enjoining and restraining the said def endant , his

clerks, at torney s, agents, servant s, workmen, and each and every

other person and persons by his leave or with or by his consent

to the same purport , tenor and effect hereinbefore prayed for

in regard to said perpetual injunction.

And may it please yuur Honors to grant unto your orators a

writ of subpoena of the United States of America issued out of

and under the seal of this Honorable Court , directed to the said

John He. Tammany, commanding him on a day certain, therein to be

named, and under a certain penalty, to be and appear in this

Honorable Court, then and there to answer to all and singular the

premises, and to stand to and to perform and abide such further

order , direction and decree as may be made against him.





Exhibit A.

(Xj.S.) Library of Congress.

No. 12958 L. Copyright Of f i ce , Washington.

To wit: Be it Remembered,

That on the 23d day of August anno domini 1080 Will. H. Kennedy

of Brooklyn, W. i. deposited in this office the title of a Musical

Composition the title or description of which is in the following

words, to wit:

Cradle’s Empty, Baby’s gone.

Song and Chorus

Words and Music by

Harry Kennedy

the right whereof he claims as proprietor in conformity with the

laws of the United States respecting Copyrights.

(Signed) A. R. Spof ford.

Librarian of Congress

Two copies of the above publication deposited Aug. 23,1880.

I, A. R.Spofford, Librarian of Congress , hereby certify that

the foregoing is a true cop,y of the original record of copyright

in the Library of Congress.

In witness whereof I have hereto set my hand and affixed

the seal of my office this 21st. day of June, 1883.

(L.S. ) A. R. Spofford, Librarian of Congress.





United States of America,
of New ^ofk. ss. :

IxjTfa^AToun t y of

William H. Kennedy , being duly sworn, says: I am the complain-

ant in the foregoing bill named. I have read the same and

know the contents thereof. The same is true of my own knowledge

except as to those matters which are therein stated to be

alleged upon information and belief, and as to those matters I

verily believe it to be true.

Subscribed and sworn to b j re me this day of

July, 1083.

/
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In Equity No. 1033.

Complainants Exhibit.

^ Common Sheet .

J St r i p Sh e e t .

J
St enci 1 Sheet .

w Copyright Certificate,

J Copy right License,

v Carpenter Strip Music.

>1 Bo er Mus i c .

J Tonic Sol Fa.

J St r ip Mus i c No . 2 .

St rip Mus i c No . 3

.

Strip Mu sic No . 4

.

J Wood’s Model

.

^lst. and 2nd. Measures.

^7th. and 9th. Measures.

^ 10th . Measures .

^ Strip Mu sic No . 5

,

>/ St r i p Mu sic No . d .

si Strip Mu sic No. 7 .

v Strip Music No. 8.

V Strip Ordinary Notation,

x! E Chel ius .

w' In Misses defunct orum .

w A Chel ius .

/ Or chest rone Music,

i/ Orch estrone Music No. 2 4

t Or ch estrone Music No. 3.

Defendant’s Exhibit.

yj
Metzger Patent
No . 2 47, 774.

; Perforated Sheet A.

v Perforated Sheet B.

(/Perforated Sheet C

.

^rerforat ed Sheet D.

vPerforated Sheet E

.

J Ro 1 1 er F .

< Org an Bar re 1 G .

j Chel ius Dec. 8,1880.

Sheet Mus i c used in

^
Depos i t i on

.

Taken Dec. 8,1880.
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CIRCYIT COURT OF THE UNITED STATES

No. 1933.

District of Massachusetts.

In Equity.

William H. Kennedy, et al.

vs •

J ohn McTarnmany
,
Jr •

STIPULATION.

It is hereby agreed that the said William H.Kennedy, if

called as a witness for complainants, v/ould testify that he is a

citizen of the United States and a resident therein and has been

a citizen of and a resident in the United States since August 23,

A.D. 1880, and for many years before that; that he is and has for

many years been known in musical and dramatic circles as Harry

Kennedy; that he is the author and composor of the words and music

of a certain musical composition entitled '•Cradle's Empty, Baby's

Cone”; that on the 23d day of August A.D. 1880, and before the

publication thereof, he delivered at the office of the Librarian

of Congress at Washington, District of Columbia, a copy of the

title of said musical composition in the following words, to wit:

"Cradle's Empty Baby's Gone.

Song and Chorus.

Words and music by

Harry Kennedy."

that on the 23d, day of August
, and within ten days from the pub-

lication thereof, he did deliver at the office of the Librarian of

Congress at Washington, two cop ' e» of said musical composition;

that he gave notice of iaid copyright by inscribing upon some vis-
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ible portion of each and every copy thereof published, the words

"Copyright 1880, by Wra. H. Kennedy."

that on or about the first day of June A.D. 1882, he executed

tne exclusive license to the Automatic Music Paper Company referr-

ed to in the bill of complaint, and it is agreed that the above

may be taken and used with the same force and effect as if the said.

Kennedy were called as a witness and testified to the same

reed that the de fen dan'

/
It is also on or about the

18th day of May A.D. 1883, and at divers times before and since

that day, made and sold l arp e- n umhaofS’ erg paper strips of which the

one herewith produced is a sample. The strip produced has upon

it a stamp with the following words in an ellipse: " J.McTamraany

,

Jr., Inventor & Manuf'r of Organettes, Orguinettes, Melopeans, Au-

tomatic Organs & Music, Worcester, Mass."; and above the stamp

the words, " Cradle's Empty, Baby's Gone".

Solicitors for Defendants.
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CIRCUIT COURT OF THE UNITED STATES,

District of Massachusetts,

In Equity.

No. 1033.
William H. Kennedy et al.

vs

.

John Me Tammany, Jr.

/

l.

\

In the above entitled suit, the complainant, hav-

inp appealed from trie decision of the Court and the decree

in pursuance thereof dismissinp the bill, assipns tee fol-

lowing errors in the said decision and decree, to wit:-

FIRST . In finding t at tee perforated strips made

and sold by the defendant a. e not copies of complainants'

copyrighted musical composition,

SECOND, In not finding that the use to which

said perforated sheets a^e p.t by defendant is immaterial.

THIRD. In not finding that it si 'material wheth-

er said perforated strips made and sold by defendant are

recognized by the trade as sheet m.asic.

FOURTH . In no-fr finding ohat said perforated strips

might be used as sheet music.

FIFTH. In finding that the intent of the defendant

was material.

SIXTH. In not finding that the absence of the cleff

and of bars or lines or soaces, or other mino* marks which

are found in common p inted music was immaterial.

SEVENTH. In no. finding that a true test whether

the perforated strip was or was not a copy of the copy-right-





2

ed musical composition is whether the former can be read by

the eye or by the hand; or whether the former is a record o

substantially the same intellectual production of which

latter is a . eco d.

EIGHTH. In no. finding that any marks or charac-

ter whatever which are the sign of an intellectual produc-

tion, or which i any way whatsoever convey to the intellect

an intellectual production, is a copy of tee marks or charac-

ters of the copyrighted composition.

Wherefore complainants pray that said decision be re-

versed.
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UNITED STATES OF AMERICA.

GREETING

:

FOR CERTAIN CAUSES, offered before the Circuit Court of the United

States of America, for the first Circuit, within and for the Massachusetts District, as

a Court of Chancery, We command a^std strictly enjoin you, laying all other

matters aside, and notwithstanding any excuse, that you personally be and appear

before our said Circuit Court at the Rules, to be holden at the Office of the Clerk

of ou^said Ccpirt, in Boston, in/smd District, on the first Monday, being the

day of next, to answer to a Bill

aint exhibited against you in our said Court, wherein

' - —• x ^
" dd'd****&*^

L/ /y Complainants and you are Defendant
;

and to do further and receive that which our said Circuit Court shall consider in this

behalf. And this you are in no wise to omit, under the pains and penalties of what

may befall thereon.

Softness, the Uoyorable MORIilSOX R^ WAITE, at Boston , this

A. D. 188n^ in the one hundred /Ltdday of

year of the dependence of the United States of America ..

MEMORANDUM. The defendant is to enter his appearance iruthe suit in the

Clerk’s Office on or before the day at which the writ is returnable, otherwise the bill

may be taken pro confesso.
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